BEFORE THE SURFACE TRANSPORTATION BOARD

2145 AVOCADO LAND TRUST and

HOME WRECKERS, INC. DOCKET NO.: FD-36952
rail 312153 NOR 42189
Petitioners,
V.
ENTERED
FLORIDA EAST COAST RAILWAY, Office of Chief Counsel
LLC, August 28, 2026
Part of
Respondent. Public Record
/
PETITION

Petitioners, 2145 AVOCADO LAND TRUST and HOME WRECKERS, INC.
(collectively, “Petitioners”), by and through the undersigned counsel, bring this action
against Respondent, FLORIDA EAST COAST RAILWAY, LLC (“Respondent” or
‘FECR?”), before the Surface Transportation Board (the “Board”), and in support state as
follows:

INTRODUCTION

Petitioners initially pursued the claim underlying this Petition in Florida state court
as an inverse-condemnation claim under Florida law. The state court determined that the
subject matter of the claim was preempted by the Interstate Commerce Commission
Termination Act (“ICCTA”), see EXHIBIT A. Petitioners thereafter pursued the claim in
federal court, asserting a taking in violation of the Fifth Amendment and, alternatively,
trespass. The federal court likewise determined that the subject matter was preempted
by the ICCTA, see EXHIBIT B. Because the courts have held that the Board’s jurisdiction
over this dispute is exclusive, Petitioners now invoke that jurisdiction. The Board has

exclusive jurisdiction over transportation by rail carriers under 49 U.S.C. § 10501(b), and
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a rail carrier is required to establish and maintain reasonable practices with respect to its
facilities under 49 U.S.C. § 10702. Petitioners allege that Respondent’s alteration of the
drainage along its right-of-way is an unreasonable practice that has cast recurring
floodwaters onto the Property, and they seek an order under 49 U.S.C. § 10704 directing
Respondent to remediate that practice and an award of damages under 49 U.S.C. §
11704 for the harm the flooding has caused. Respondent’s conduct has substantially and
adversely affected Petitioners’ use of the Property and frustrated their ability to use it in
an economically beneficial manner.
PARTIES

1. Petitioner, 2145 AVOCADO LAND TRUST (individually, “ALT"), is a land trust that
owns real property located in Brevard County, Florida.

2. Petitioner, HOME WRECKERS, INC. (individually, “Home Wreckers”), is a Florida
corporation doing business in Brevard County, Florida at the property owned by ALT.

3. Respondent, FLORIDA EAST COAST RAILWAY, LLC, is a Florida limited liability
company that owns and operates the rail line adjacent to the Property and is a rail carrier
providing transportation subject to the jurisdiction of the Board under 49 U.S.C. 88 10102
and 10501.

JURISDICTION

4. This is a complaint and petition brought under 49 U.S.C. § 11701 and 49 C.F.R. §
1117.1, seeking an order under 49 U.S.C. § 10704 requiring Respondent to cease and
remediate the unreasonable drainage practice described below and an award of damages
under 49 U.S.C. § 11704, arising out of Respondent’s construction, operation, and

maintenance of a second main track and associated drainage facilities.
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5. The Board has jurisdiction over this action pursuant to 49 U.S.C. § 10501(b), which
vests the Board with exclusive jurisdiction over transportation by rail carriers and over the
construction, operation, and maintenance of rail tracks and facilities.

6. Respondent’s construction, operation, and maintenance of the second main track
and its associated drainage facilities constitute transportation by a rail carrier within the
meaning of 49 U.S.C. § 10102(9) and fall within the Board’s exclusive jurisdiction under

49 U.S.C. § 10501(b).

GENERAL ALLEGATIONS

7. Petitioner ALT is the owner of that certain property (“Property”) located in Brevard
County, Florida, more particularly described as Lots 2, 3, 4, 5, and 6, West of FEC
Railway, Block 33, Village Plat of Eau Gallie, according to the plat thereof, recorded in
Plat Book 1, Page 47 of the Public Records of Brevard County, Florida AND Lots 10 and
11, Block 5, Plat of the Subdivision of Out Lots No. 21, 22, and 23 of the Town of Eau
Gallie, according to the Plat thereof, recorded in Deed Book FF, Page 600 of the Public
Records of Brevard County, Florida TOGETHER WITH vacated directly adjacent to Lots
10 and 11, Block 5, Plat of the Subdivision of Out Lots No. 21, 22, and 23 of the Town of
Eau Gallie, according to the plat thereof, recorded in Deed Book FF, Page 600, as
vacated in Ordinance No. 2019-14 recorded in Official Records Book 8379, Page 1033,
of the Public Records of Brevard County, Florida and also known as 2145 Avocado
Avenue, Melbourne, Florida.

8. ALT leases the Property to Home Wreckers, who operates a construction business

out of the Property.
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9. Directly adjacent to the eastern boundary of the Property is a railway owned and
operated by Respondent.

10.In preparation for Brightline trains to begin service from Orlando to Miami, the
railway tracks and area adjacent to the Property had to be upgraded and renovated.

11.Respondent performed or supervised the upgrade and renovation of the tracks and
adjacent areas.

12.As a part of the renovation, the drainage pattern of the tracks and right-of-way
upon which the tracks sit was changed.

13. As aresult of the above-described renovation, Respondent now directs water away
from the railway and right-of-way, and onto the Property.

14.This new drainage pattern has caused flooding of the Property which directly and
materially impacts and adversely affects Petitioners’ reasonable and normal use of the
Property.

DETAILED STATEMENT OF RESPONDENT'S ACTION

Respondent caused flooding on Petitioners’ property (the “Property”) through its
construction of a second railroad track within its right-of-way, including the extension of
the culvert located at Mile Marker 189.12 and the elevation of the associated pipes. The
Property did not experience this flooding before Respondent commenced and completed
the work associated with the Brightline project.

Before Respondent’s construction, a large retention area existed where the second
railroad track is now located. The retention area was approximately sixteen feet wide and

eight feet deep. It had remained unobstructed since at least 2000, when a prior railroad
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track was removed, and allowed water to drain from the Property into the railroad right-
of-way.

Respondent’s construction eliminated this retention area. The grass and soil were
replaced with sand, gravel, and railroad ballast to accommodate the new track. As a
result, water that previously drained from the Property into the retention area now collects
on or is discharged back onto the Property.

Floodwater also travels through a channel located north of the Property toward a
relief valve within a box culvert. Although the relief valve was purportedly constructed to
alleviate flooding on the south side of the Property, the water must first rise to a certain
level before it can discharge through the valve. By the time the water reaches that level,
however, the Property has already flooded and is underwater. Thus, the relief valve does
not meaningfully prevent or alleviate the flooding.

When Respondent began its construction, the Property flooded every day for
approximately ninety consecutive days. Since then, the Property has continued to flood
approximately once per week. When rainfall persists for more than four hours, the flooding
becomes extreme and overwhelming.

Before Respondent’s construction, the Property did not experience flooding of this
nature or extent, and Petitioners were able to use it for ordinary commercial purposes.
Since Respondent’s construction, however, the recurring flooding has substantially
interfered with Petitioners’ commercial operations and caused damage to their equipment
and other physical property.

An action for inverse condemnation is rooted in the Takings Clause of the Fifth

Amendment of the United States Constitution, which prohibits the government from taking
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private property for public use without paying just compensation U.S. Const. Amend. V.
The federal Takings Clause applies to the states and to local governments through the
Fourteenth Amendment. Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 536 (2005).

Courts widely recognize physical takings claims and consider them the "clearest
sort of taking" (see Cedar Point Nursery v. Hassid, 141 S. Ct. 2063, 2071 (2021); see
also JWC Fitness, LLC v. Murphy, 469 N.J. Super. 414, 432 (App. Div. 2021); Jefferson
St. Ventures, LLC v. City of Indio, 236 Cal. App. 4th 1175, 1193 (2015); Dep't of Agric. &
Consumer Servs. v. Bogorff, 35 So. 3d 84, 89 (Fla. 4th DCA 2010); Friedenburg v. New
York State Dep't of Env't Conservation, 767 N.Y.S.2d 451, 457 (2nd Dep't 2003)).

A plaintiff may assert an inverse condemnation claim for a physical taking if a
governmental entity physically takes possession of, occupies, or appropriates the
plaintiff's property without authorization. For example, a governmental entity that causes
flooding on private property may be liable for a physical taking. See Tarrant Reg'l Water
Dist. v. Gragg, 151 S.W.3d 546, 559 (Tex. 2004); see also Ark. Game and Fish Comm'n
v. United States, 568 U.S. 23, 38-39 (2012).

Here, FECR has taken the Property through flooding it when a second railroad was
built in their right-of-way and the culvert at MM 189.12 extended and pipes raised. Depo
of Robb 16:16:10-25. It is undisputed that water will flow downhill to its lowest point or the
path of least resistance. Depo of Lekander 19-24, attached as EXHIBIT C; Depo of
Ledoux 39:8-11, attached as EXHIBIT D. This flooding did not occur prior to the duration
and completion of the Brightline work. Depo of Lekander 71:12-15. This is further
supplanted by the statement that “[i]f there were existing problems with the system, then

there would be a record of these. And most likely, they would have been addressed over
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the last century of operation” as stated in the introduction to Exhibit G to the Depo of
Ledoux. FECR also did not disagree with this statement. Depo of Ledoux 35:13-18. Prior
to the work, there was a huge retention area where the second railroad track is now
located that was 16 feet wide and 8 or so feet deep. Depo of Lekander 45:21-25. This
area has been clear since at least 2000 when one track was torn out over the period
between 1980 and 2000. Depo of Ledoux 21:2-11. Prior to the construction, the water
would flow from the Petitioners’ Property into the retention area on the railroad right of
way. Depo of Lekander 46:8-22. The grassy retention area was turned into a sandy area
where gravel and ballast replaced dirt and grass. Depo of Ledoux 29:5-16.

However, when the work began and the track was removed, the Petitioners
Property flooded every day for 90 days straight. Depo of Lekander 26:23-27:2. Since then,
the Property has flooded once a week and the mass flooding is whenever it rains for more
than four hours. Depo of Lekander 27:2-9.

The water that is supposed to be going through the channel to the north of the
Petitioners’ Property is coming from the creek, from the Petitioners’ Property, from the
neighbors’ properties and from the railroad. Depo of Lekander 32:2-6. When the Property
floods, the water comes in part, down the channel, to a relief valve in a box culvert that
was dug to try to alleviate some flooding on the south side of the Property. Depo of
Lekander 32:7-22. However, the water has to be a certain level before it goes into that
relief valve and by that point, the Petitioners’ Property is already underwater. Depo of
Lekander 32:22-33:13. The Petitioners’ expert has said that the water will rise in the ditch
to the north, will rise over the Petitioners’ Property and then make it to the inlet on the

south side of the Petitioners’ Property. Depo of Robb 41:21-42:1, attached as EXHIBIT
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E. This level is approximately 32 inches above ground level to where the Petitioners’
Property does not flood above. Depo of Lekander 75:3-15. Many times, when the property
floods it is at night, and the employees of the Petitioners see the remnants the next day.
Depo of Lekander 43:10-17.

In fact, Brightline, in permitting documents submitted to the St. Johns River Water
Management District, specifically stated that “upstream headwater at the western side will
increase slightly from elevation 11.0 to 11.2 due to the longer length and higher upstream
invert elevation.” Exhibit G to Deposition of Ledoux at page 158. As predicted, the
headwater at the western side has increased to at least 11.2. As shown in the topographic
survey from AAL attached hereto as EXHIBIT F, the building located on the Petitioners’
Property directly adjacent to the FECR Right of Way is located at 9.2 elevation. Further,
what the permitting calculation failed to determine was the drainage of the water in the
area that is now occupied by the second rail line. This second rail line was not always in
existence at the FECR right of way adjacent to the Petitioners’ Property. Depo of Ledoux
21:2-11. This piece of the property used to retain water, and now it does not. Depo of
Lekander 97:2-11.

However, since the Brightline work has been completed in the FECR right-of-way,
the property floods during normal rain events. Depo of Lekander 98:7-15. This water does
not just come from the west towards the railroad right of way, but also comes from the
railroad right-of-way; in other words, the Petitioners’ Property receives water from all four
sides. Depo of Lekander 95:3-12. The wall from the FECR Right-of-Way comes through
cracks built into the wall on the FECR right of way onto the Petitioners’ Property. Depo of

Lekander 13-21. There was no disclosure of flooding on the Property when purchased by
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ALT other than one time when the pipes had been plugged. Depo of Lekander 71:3-18.
The property did not flood between its purchase and when Brightline construction started
in the summer of 2021. Depo of Lekander 71:12-15. Further, when Robert Robb was
working on a site plan for the previous owner of the ALT Property, there was no discussion
of flooding brought up that he had to address. Depo of Robb 52:6-25.

An August 19, 2026 engineer’s report and repair detail, attached hereto as
EXHIBIT G, shows that the swale structure constructed to the east of the Property was
improperly constructed and needs to be repaired due to the erosion caused by the
flooding from FECR.

Further, even if the Property flooded prior to this work, the increased flooding would
still have FECR be liable for a taking or trespass. The fact that flooding already existed
on the subject property doesn’t shield the condemning authority from responsibility. When
the action of a condemning authority changes drainage or increases runoff in a way that
worsens flooding, it can still amount to a taking. See generally Ridge Line, Inc. v. U.S.,
346 F.3d 1346 (Fed. Cir. 2003).

“Permanent destruction or exclusive occupation by condemning authority runoff is
not always required for a successful takings claim.” Ridge Line, Inc. v. U.S., 346 F.3d
1346, 1354 (Fed. Cir. 2003). In other words, government liability for a taking does not
depend on whether the flooding originated entirely from government action. The Ridge
Line court expressly found error in the lower court’s failure to address “whether the
increased water runoff constituted a taking of a flowage easement by inverse
condemnation.” Id. at 1355 (emphasis added). There, the government’s activities caused

stormwater runoff onto Ridge Line’s property to increase by at least 70%. Id. at 1358. The
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court’s analysis confirms that a compensable taking can occur even when flooding existed
before the government’s involvement, so long as government action exacerbates or
materially contributes to that flooding.

In Sanguinetti v. U.S., the Supreme Court declined to find a taking where
government activity allegedly increased flooding on the claimant’s property, but only
during periods of “very heavy rains and extremely high water.” Sanguinetti v. U.S., 264
U.S. 146, 148-49 (1924). The Court emphasized that the property “had been subject to
the same periodical overflow” even before the government’s intervention. Id. at 149.
Moreover, there was no competent evidence demonstrating any measurable diminution
in value, nor proof that the overflow was the “direct or necessary result” of the
government’s construction. Id. at 149-50. Thus, Sanguinetti turned not on a categorical
rule against takings for exacerbated flooding, but on the claimant’s failure to establish
causation and compensable harm.

The facts in the case at bar are readily distinguishable from Sanguinetti. Unlike the
property in Sanguinetti, the subject Property here was not previously subject to the same
overflow conditions that now occur. The flooding at issue arose directly from
Respondent’s alteration of the drainage pattern associated with the railroad tracks and
the right of way upon which those tracks sit. While the Property may have experienced
occasional, mild flooding in the past, Respondent’s actions have materially intensified the
flooding to the point that it now substantially interferes with Petitioners’ use and enjoyment
of the Property. This change has deprived Petitioners of the practical use of the Property
and undermined their reasonable, investment-backed expectations in its value and

productive use.
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While Sanguinetti declined to find a taking where flooding merely coincided with
extraordinary weather and preexisting overflow, Ridge Line recognized that a
compensable taking can occur when government action materially increases runoff and
transforms intermittent flooding into a continuing physical invasion. The present case falls
squarely within the reasoning of Ridge Line. Respondent’s alteration of the drainage
pattern along the tracks and right-of-way has directly and foreseeably increased flooding
on the subject Property, depriving Petitioners of the beneficial use and enjoyment of the
Property. Under these circumstances, Respondent has effectively appropriated a flowage
easement across the Property without compensation, and just compensation is therefore
warranted.

In the alternative, FECR is liable to the Petitioners for trespass. The law holds the
property of every person so sacred that no other person can set foot upon his or her
neighbor's close without the granting of leave, Florida v. Jardines, 569 U.S. 1, 133 S. Ct.
1409, 185 L. Ed. 2d 495 (2013). and under common-law theory, every person's land is
deemed to be enclosed. Harris v. Baden, 154 Fla. 373, 17 So. 2d 608 (1944).

Accordingly, every unwarranted entry on another's land, except by consent, is a
trespass to real property. Id. Civil trespass to real property occurs when there is an injury
to or use of the land of another by one having no right or authority. Sweet Sage Cafe,
LLC v. Town of North Redington Beach, Florida, 380 F. Supp. 3d 1209 (M.D. Fla. 2019)
(applying Florida law); Gunning v. Equestleader.com, Inc., 253 So. 3d 646 (Fla. 2d DCA
2017); Winselmann v. Reynolds, 690 So. 2d 1325 (Fla. 3d DCA 1997); State v.
Sarantopoulos, 604 So. 2d 551 (Fla. 2d DCA 1992), decision approved, 629 So. 2d 121

(Fla. 1993).

Page 11 of 15



The gist of the wrong lies in the disturbance of possession and the injury caused
by trespass to real property is the loss of the use and enjoyment of the land or injury to
the land. Daniel v. Morris, 181 So. 3d 1195 (Fla. 5th DCA 2015). Florida follows what is
known as the “reasonable use” rule with regard to surface waters. Westland Skating
Center, Inc. v. Gus Machado Buick, Inc., 542 So.2d 959, 962 (Fla.1989). “Under this rule,
a possessor of land is not unqualifiedly entitled to deal with surface waters as he pleases
nor is he absolutely prohibited from increasing or interfering with the natural flow of
surface waters to the detriment of others.” I1d. at 961. “Each possessor is legally privileged
to make reasonable use of his land even though the flow of surface waters is altered
thereby and causes some harm to others. He incurs liability only when his harmful
interference with the flow of surface waters is unreasonable.” Id.

Despite Florida's adoption of the reasonable use rule, an upper landowner in this
state continues to enjoy an easement across the lower tract for all naturally occurring
surface water so long as the land remains in its natural state. Id. at 963. However, when
any party improves his land, thereby causing surface waters to damage his neighbor's
property, the reasonable use rule applies. Id. The Fourth District Court of Appeal in Florida
has held that a property owner violated the reasonable use rule “by filling in an east-west
drainage ditch and cutting off water flow from the ditch” thereby flooding the property.
Heritage 5, LLC v. Estrada, 64 So. 3d 1292 (Fla. 4th DCA 2011).

Damages, or an injunction may also be obtained to prevent a lower owner from
interfering with the free flow of surface water from upper land through a natural drainage
course. Florida East Coast Ry. Co. v. U.S., 519 F.2d 1184 (5th Cir. 1975); Libby, McNell

& Libby v. Roberts, 110 So. 2d 82 (Fla. 2d DCA 1959). Thus, in an action arising out of
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blockage of a drainage ditch, the judgment, ordering that the defendants were to use
reasonable care in seeing that the ditch remained open and unobstructed and that, should
the defendants fail to use reasonable care, the plaintiffs would have the right to enter on
the defendants' property to open or remove obstructions from the ditch, afforded the
defendants an alternative: either to keep the ditch open themselves or to permit plaintiffs
to enter on the property for the purpose of opening or removing obstructions therefrom.
Martin v. Adkisson, 343 So. 2d 1315 (Fla. 1st DCA 1977). A lower landowner may be
enjoined from interfering with natural drainage from an upper landowner's land by such
means and may be ordered to remove the dam. Libby, McNeil & Libby v. Roberts, 110
So. 2d 82 (Fla. 2d DCA 1959).

Here, the lower landowner, FECR, has lengthened the pipes and raised the invert
elevation from which water flows from the Petitioners’ Property through FECR property
and then out to the Indian River Lagoon as well as converted a large area of land that
was used as a drainage ditch to a railroad that has essentially dammed up the property
and caused flooding on the Petitioners’ Property as discussed infra. The Petitioners have
not given permission for FECR to use their property for water retention or drainage, but
FECR is using the property for water retention or drainage. Depo of Lekander 97:13-19.
The same conduct that supports Petitioners’ claim also constitutes a common-law
trespass under Florida law, entitling Petitioners to damages for past flooding and to

injunctive relief against future flooding.
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PRAYER FOR RELIEF

WHEREFORE, Petitioners respectfully request that the Board:

a. Institute an investigation into and adjudicate the matters set forth in this Petition
pursuant to 49 U.S.C. § 11701;

b. Find that Respondent’s alteration of the drainage along its right-of-way is an
unreasonable practice in violation of 49 U.S.C. § 10702;

c. Order Respondent, pursuant to 49 U.S.C. 8§ 10704, to cease the unreasonable
practice and to restore or otherwise remediate the drainage so that floodwaters are no
longer cast onto the Property;

d. Award Petitioners damages under 49 U.S.C. § 11704 for the injury to their property
and business, including damage to equipment and physical property, lost use of the
Property, and the diminution in the value of the Property, in an amount to be proven; and

e. Grant such other and further relief as the Board deems just and proper.

CERTIFICATE OF SERVICE

| certify that | have this day served copies of this Petition upon all parties of record
in this proceeding, pursuant to 49 C.F.R. 8§ 1104.12(a), via US Certified Mail and

electronic mail to John Terwilliger, Esg., counsel for Respondent.

[Signature Page to Follow]
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Dated: August 28, 2026

WIDERMAN MALEK, PL

1990 West New Haven Avenue
Second Floor

Melbourne, FL 32904

Tel. 321-255-2332

Fax 321-255-2351

Primary email:
NMeloon@USLegalTeam.com
Secondary emails:
JPorteous@USLegalTeam.com
ATellone@USLegalTeam.com
MOcasio@USLegalTeam.com

Vit 10l

W. Nathan Meloon, Esquire

Florida Bar No. 1004623

Josh A. Porteous, Esquire

Florida Bar No. 1050058

Attorneys for 2145 AVOCADO TRUST and
HOME WRECKERS, INC.
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. _ EXHIBIT A
Filing # 201558560 E-Filed 06/28/2024 11:08:31 AM

IN THE CIRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT
IN AND FOR BREVARD COUNTY, FLORIDA

2145 AVOCADO LAND TRUST and
HOME WRECKERS, INC.,
CASE NO.: 05-2023-CA-054704-XXXX-XX
Plaintiffs,

VS.
FLORIDA EAST COAST RAILWAY, LLC,

Defendant.
/

ORDER GRANTING DEFENDANT’S MOTION TO DISMISS

THIS MATTER having come before the Court on June 4, 2024, upon Defendant’s,
Florida East Coast Railway, LL.C, Motion to Dismiss (“Motion”), and the Court having reviewed
the Motion and the file, heard argument of counsel, and otherwise being fully advised in the
premises, IT IS HEREBY ORDERED AND ADJUDGED that Defendant’s Motion to Dismiss is
GRANTED.

Plaintiffs, 2145 Avocado Land Trust and Home Wreckers, Inc., filed this lawsuit on
November 17, 2023, bringing a claim for inverse condemnation against Defendant, Florida East
Coast Railway, LLC. Plaintiffs allege that, in preparation for the Brightline highspeed train to
run on Defendant’s railway right of way between Orlando and Miami, Defendants renovated
their railroad tracks and in doing so, changed the drainage pattern. Complaint, 4 9-10. Plaintiffs
allege that as a result of the changes and renovations, water is directed from the right of way onto
Plaintiffs’ property! and causes flooding. Id. at 9 11-12. Defendant moved to dismiss the
Complaint on two bases: (1) preemption under the Interstate Commerce Commission
Termination Act (“ICCTA”), 49 USC § 10501(b), and (2) failure to state a claim for inverse

condemnation under Florida law.

! Plaintiffs allege that Avocado Land Trust owns the property and leases it to Home Wreckers,
Inc.



EXHIBIT A

CASE NO.: 2023-CA-054704-XXXX-XX

A, The Legal Standard

A motion to dismiss tests the legal sufficiency of the allegations of the complaint.
Wallisville Corp., Inc. v. McGuinness, 154 So. 3d 501, 503 (Fla. 4th DCA 2015). Preemption, as
a matter of subject matter jurisdiction, may be considered on a motion to dismiss. Boca Burger,
Inc. v. Forum, 912 So. 2d 561, 568 (Fla. 2005) (“A defendant may, at its option, raise any
affirmative defense, including the defense of federal preemption, in a motion to dismiss.”).

B. Plaintiffs’ claim is preempted by ICCTA.

The ICCTA is clear that railroad regulation, including construction and its effects (i.e.,
flooding as result of that construction), is preempted. “The regulation of railroad operations has
long been a traditionally federal endeavor, to better establish uniformity in such operations and
expediency in commerce, and it appears manifest that Congress intended the ICCTA to further
that exclusively federal effort, at least in the economic realm.” Friberg v. Kansas City S. Ry. Co.,
267 F.3d 439, 443 (5th Cir. 2001). The ICCTA created the Surface Transportation Board

(“STB”) and granted it exclusive jurisdiction to regulate railroad transportation:

(b) The jurisdiction of the [Surface Transportation] Board over--

(1) transportation by rail carriers, and the remedies provided in this part with
respect to rates, classifications, rules (including car service, interchange, and other
operating rules), practices, routes, services, and facilities of such carriers; and

(2) the construction, acquisition, operation, abandonment, or discontinuance of
spur, industrial team, switching, or side tracks, or facilities, even if the tracks are
located, or intended to be located entirely in one State, is exclusive.

Except as otherwise provided in this part, the remedies provided under this part
with respect to regulation of rail transportation are exclusive and preempt the
remedies provided under Federal or State law.

49 U.S.C. § 10501(b). “It is difficult to imagine a broader statement of Congress’s intent to
preempt state regulatory authority over railroad operations.” CSX Transp., Inc. v. Ga. Pub. Serv.
Comm., 944 F. Supp. 1573, 1581 (N.D. Ga. 1996). Indeed, the ICCTA’s preemption provision

“is so certain and unambiguous as to preclude any need to look beyond that language for

2



EXHIBIT A

CASE NO.: 2023-CA-054704-XXXX-XX

congressional intent.” Friberg, 267 F.3d at 43. The ICCTA’s preemption applies to “actions
based on the railroad’s design, construction, and maintenance standards for railroad track.”
Thomas Tubbs, Trustee -- Pet. for Declaratory Order, 2014 WL 5508153, at *4 (STB Served
Oct. 31, 2014).

In considering Defendant’s Motion, the Court finds particularly applicable the following
cases: Thomas Tubbs, 2014 WL 5508153 (dffirmed in Tubbs v. Surface Transp. Bd., 812 F.3d
1141, 1145-46 (8th Cir. 2015)), In re Katrina Canal Breaches Consol. Litig., 2009 WL 224072
(E.D. La. Jan. 26, 2009) and Texas Cent. Bus. Lines Corp. v. City of Midlothian, 669 F.3d 525
(5th Cir., 2012). Critically, the claims in this case, like the claims in each of the cited cases, relate
to the construction and design of the railway.

Tubbs, for example, is directly on point: a landowner brought several claims against a
railroad, including an inverse condemnation claim, based on drainage from renovations of the
railroad’s right-of-way that flooded the landowners’ farm and washed away the soil. 2014 WL
5508153 at *1-2. The STB found the claims were preempted “because they have the effect of
regulating and interfering with rail transportation.” Id. at *4. The “claims are based on alleged
harms stemming directly from the actions of a rail carrier, BNSF, in designing, constructing, and
maintaining an active rail line—actions that clearly are part of ‘transportation by rail carriers’
and therefore subject to the Board’s exclusive jurisdiction under § 10501(b).” Id. Indeed, “[ilf
these claims were allowed to proceed, they would have the effect of managing or governing rail
transportation. ... This is so even where the attempted regulation is a tort claim under state law,
because damages awarded under state tort laws can manage or regulate a railroad as effectively
as the application of any other type of state statute or regulation.” Id. The STB’s holding was
affirmed by the Eighth Circuit. Tubbs v. Surface Transp. Bd., 812 F.3d 1141, 1145-46 (8th Cir.

2015).



EXHIBIT A

CASE NO.: 2023-CA-054704-XXXX-XX

Other courts have found similarly. In Katrina Canal Breaches, the court found that the
design and construction of railroad crossings and roadbed were inextricably intertwined with the
design of the tracks, and thus, subject to the exclusive jurisdiction of the STB. 2009 WL 224072,
at *6. In Texas Centennial, the Fifth Circuit found city regulations that affected the construction
design and layout of railroad tracks were preempted. 669 F.3d 525, 533 (5th Cir. 2012). In
Maynard v. CSX Transp., Inc., 360 F. Supp. 2d 836, 841-842 (E.D. Ky. 2004), claims related to
drainage from tracks onto a neighboring property were preempted. Similarly, in Pere Marquette
Hotel Partners, L.L.C. v. U.S., 2010 WL 925297, at *5-6 (E.D. La. Mar. 10, 2010) claims related
to flooding from railroad design were preempted.

The cases cited by Plaintiffs in their response are not applicable. The claims in Fla. E.
Coast Ry. Co. v. City of W. Palm Beach, 266 F.3d 1324, 1331 (11th Cir. 2001) related to zoning
regulations applied to “a private entity leasing property from a railroad for non-rail transportation
purposes,” rather than the design or construction of the railway. Likewise, the claims in Tenorio
v. City of Kyle, Texas, 2018 WL 2137123, at *5 (W.D. Tex. Feb. 2, 2018) related to failure to
maintain railroad property, not the “design, construction and maintenance” of the railway.

Here, Plaintiffs’ claim falls within the express terﬁs of the ICCTA’s preemption.
Defendant owns and operates a railway with property adjacent to Plaintiffs’ property. Complaint,
99 8-9. Plaintiffs allege Defendant’s changes and renovation to its railway tracks tesulted in
water being directed away from Defendant’s property onto their property, causing flooding. Id. at
99 9-12. This flooding is the basis for Plaintiffs’ inverse condemnation claim., Id. at 9 14-17.
Because Plaintiffs’ claim is based on flooding caused by design changes to how the railway was

constructed, the claim falls within the exclusive jurisdiction of the STB and is preempted.
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Because dismissal on the basis of preemption resolves all the claims in the case, the Court
declines to address Defendant’s second bases of failure to state a claim for inverse condemnation
under Florida law.

%%

DONE and ORDERED in Titusville, Brevard County, Florida o day of June,

2024,

iruiyJudge

/ﬁo RABYTE GEORGE T. PAULK
C

Copies furnished to:

W. Nathan Meloon, Esq. (NMeloon@USLegalTeam.com: CEdens@USLegalTeam.com;
Jessica@USLegalTeam.com)

Scott L. Knox, Esq. (SKnox@USLegalTeam.com)

Eric L. Hostetler, Esq. (Eric@USLegalTeam.com)

John W, Terwilleger, Esq. (jterwilleger@gunster.com; dpeterson@gunster.com;

Juan M. Muniz, Esq. (jmuniz@gunster.com; avalido@gunster.com
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EXHIBIT B

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

2145 AVOCADO LAND TRUST
and HOME WRECKERS, INC.,

Plaintiffs,
V. Case No. 6:24-¢v-1691-PGB-RMN
FLORIDA EAST COAST
RAILWAY, LLC,
Defendant.
/
ORDER

This cause is before the Court on the following filings:

1. Plaintiffs 2145 Avocado Land Trust and Home Wreckers, Inc.’s
(collectively, the “Plaintiffs”) Motion for Summary Judgment (Doc.
43 (the “Plaintiffs’ Motion”)), and Defendant Florida East Coast
Railway, LLC’s (“Defendant”) response in opposition to Plaintiffs’
Motion (Doc. 49 (the “Defendant’s Response™));!

2, Defendant’s Motion for Summary Judgment (Doc. 44 (the

“Defendant’s Motion”));2 Plaintiffs’ response in opposition to

1 Plaintiffs did not submit a reply in support of Plaintiffs’ Motion. See Local Rule 3.01(e)
(permitting a reply as a matter of right to a motion for summary judgment).

2 Collectively, Plaintiffs’ Motion and Defendant’s Motion shall be referred to as the “Motions.”
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Defendant’s Motion (Doc. 48 (the “Plaintiffs’ Response”)); and
Defendant’s reply thereto (Doc. 51 (the “Reply”)); and

3. The parties’ Joint Stipulation of Agreed Material Facts (Doc. 42).

Upon consideration, Plaintiffs’ Motion is due to be denied, and Defendant’s
Motion is due to be granted.

I. BACKGROUND

This takings action arises from the flooding of Plaintiffs’ property that was
allegedly caused by Defendant’s manipulation of railroad tracks in the adjacent
area. (See generally Doc. 1 (the “Complaint”)).

In May 2020, Plaintiff 2145 Avocado Land Trust purchased several lots of
land located in Brevard County, Florida (the “Property”). (Doc. 42, 11 3—4).
Plaintiff 2145 Avocado Land Trust currently leases the Property to Plaintiff Home
Wreckers, Inc. (Id. 1 5). Defendant owns and operates the railroad and right-of-
way on the eastern border of the Property. (Id. 1 8).

Ultimately, Defendant entered into an easement agreement with Brightline
Trains Florida, LLC (“Brightline”). (Id. Y 10). Pursuant to that agreement,
Brightline “had the right to construct a second track on the right-of-way that would
be used to operate the Brightline Trains from West Palm Beach to Orlando[.]” (Id.).
Accordingly, the area surrounding the right-of-way was “upgraded and renovated”
to prepare for the Brightline Train service. (Doc. 1, 1 10). On January 14, 2022,
Brightline substantially completed construction near the Property. (Doc. 42, 1 11).

According to Defendant, “Brightline had complete oversight and discretion in this
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construction, with [Defendant’s] only rights limited to ensuring the tracks
themselves were safe for the trains that would traverse them.” (Doc. 44, p. 1). As
such, “Brightline designed and constructed a wall between the right-of-way and
the Property and slightly modified three culverts that drained under the right-of-
way.”s (Id. at p. 2).

In September of 2022, Plaintiffs’ Property flooded. (Doc. 42, 1 12). Plaintiffs
reported the damage to Brightline, but Plaintiffs did not communicate with
Defendant about the damage to the Property. (Id. 11 12, 14). After investigating
Plaintiffs’ report, “Brightline ultimately determined the Property flooded as a
result of a dumpster blocking culverts to the immediate north of the Property and
rejected [Plaintiff] Home Wreckers[, Inc.’s] claim for damages.” (Id. Y 13).
Accordingly, in September 2024, Plaintiffs initiated this action. (See generally
Doc. 1). In the Complaint, Plaintiffs assert two causes of action against Defendant:4
(1) a takings claim pursuant to Section 1983 and the Fifth Amendment of the
United States Constitution; and (2) in the alternative, a trespass claim pursuant to

Florida common law. (Id. 11 19—25).

3 Plaintiffs do not dispute Brightline’s involvement in the construction near the Property. (See
Doc. 48, p. 12 (“It is undisputed that Brightline performed the construction and further that
Defendant granted the easement to Brightline.”)). Still, Plaintiffs allege that Defendant ““is on
the hook’ for damages caused by [Brightline’s] construction.” (Id.).

4 The Court acknowledges that even though Plaintiffs reported their damage to Brightline and
not Defendant, the claims in the instant action are only asserted against Defendant. (See
generally Doc. 1). As such, in Defendant’s Motion, Defendant argues that it did not cause
Plaintiffs any harm, but rather Plaintiffs’ claims, if any, should be asserted against Brightline.
(Doc. 44, pp. 20—22). Because the Court can resolve the Motions on other grounds, the Court
does not find it necessary to address this argument herein.
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Now, Plaintiffs and Defendant have filed cross motions for summary
judgment on both counts. (See Docs. 43, 44). The parties have filed their respective
responses and Defendant filed its Reply. (See Docs. 48, 49, 51). Thus, the Motions
are ripe for the Court’s review.

II. LEGAL STANDARD

“The standard for cross-motions for summary judgment is not different
from the standard applied when only one party moves for summary judgment.”
Boatwright v. Aetna Life Ins. Co., 599 F. Supp. 3d 1218, 1222 (M.D. Fla. 2022). A
court may only “grant summary judgment if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as
a matter of law.” FED. R. C1v. P. 56(a). The moving party bears the initial burden of
“citing to particular parts of materials in the record, including depositions,
documents, electronically stored information, affidavits or declarations,
stipulations. .., admissions, interrogatory answers, or other materials” to support
its position that it is entitled to summary judgment. FED. R. C1v. P. 56(c)(1)(A).
“The burden then shifts to the non-moving party, who must go beyond the
pleadings, and present affirmative evidence to show that a genuine issue of
material fact exists.” Porter v. Ray, 461 F.3d 1315, 1320 (11th Cir. 2006). “The court
need consider only the cited materials” when resolving a motion for summary

judgment. FED. R. CIv. P. 56(¢c)(3); see also HRCC, LTD v. Hard Rock Café Int’l
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(USA), Inc., 703 F. App’x 814, 816—17 (11th Cir. 2017) (per curiam)5 (holding that
a district court does not err by limiting its review to the evidence cited by the parties
in their summary judgment briefs and the arguments raised therein).

An issue of fact is “genuine” only if “a reasonable jury could return a verdict
for the nonmoving party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248
(1986). In determining whether a genuine dispute of material fact exists, the Court
must read the evidence and draw all factual inferences therefrom in the light most
favorable to the non-moving party and must resolve any reasonable doubts in the
non-movant’s favor. Skop v. City of Atlanta, 485 F.3d 1130, 1136 (11th Cir. 2007).
But, “[a] mere ‘scintilla’ of evidence supporting the opposing party’s position will
not suffice; there must be enough of a showing that the jury could reasonably find
for that party.” Brooks v. Cnty. Comm’n of Jefferson Cnty., 446 F.3d 1160, 1162
(11th Cir. 2006) (quoting Walker v. Darby, 911 F.2d 1573, 1577 (11th Cir. 1990));
see also Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586
(1986) (“When the moving party has carried its burden under Rule 56(c), its
opponent must do more than simply show that there is some metaphysical doubt
as to the material facts.” (citations omitted)). In the context of cross motions for

summary judgment, “[t]he Court must consider each motion separately, resolving

5 “Unpublished opinions are not controlling authority and are persuasive only insofar as their
legal analysis warrants.” Bonilla v. Baker Concrete Const., Inc., 487 F.3d 1340, 1345 (11th Cir.
2007).
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all reasonable inferences against the party whose motion is under consideration.”
Boatwright, 599 F. Supp. 3d at 1222.
III. DISCUSSION

In the Motions, Plaintiffs and Defendant each seek summary judgment as to
both counts in the Complaint. (See Docs. 43, 44). Plaintiffs contend that summary
judgment is due to be granted in their favor because Defendant caused the
increased flooding that damaged Plaintiffs’ Property, which resulted in a taking, or
in the alternative, in a trespass. (Doc. 43, pp. 5—11). For its part, Defendant argues
that Plaintiffs’ claims are preempted by the Interstate Commerce Commission
Termination Act (“ICCTA”).¢ (Doc. 44, pp. 2—3). The Court agrees with
Defendant: the preemption issue is dispositive, and summary judgment is due to
be granted for Defendant on both counts.

As outlined in the Court’s previous Order, Congress enacted the ICCTA to
provide “federal uniformity in the regulation of rail transport.” (Doc. 35, pp. 4-5);
Fla. E. Coast Ry. Co. v. City of West Palm Beach, 266 F.3d 1324, 1337 (11th Cir.
2001). To ensure this uniformity, Congress established the Surface Transportation
Board to regulate railroad operations. See id. Under the ICCTA, the Surface
Transportation Board’s exclusive jurisdiction is as follows:

(1)  transportation by rail carriers, and the remedies
provided in this part with respect to rates, classifications,
rules (including car service, interchange, and other operating
rules), practices, routes, services, and facilities of such
carriers; and

6 49 U.S.C. §10101—-11908.
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(2)  the construction, acquisition, operation,
abandonment, or discontinuance of spur, industrial, team,
switching, or side tracks, or facilities, even if the tracks are
located, or intended to be located, entirely in one State,

is exclusive. Except as otherwise provided in this part, the
remedies provided under this part with respect to regulation
of rail transportation are exclusive and preempt the
remedies provided under Federal or State law.

49 U.S.C. § 10501(b) (emphasis added). The ICCTA defines “Transportation” to
include any “property, facility, instrumentality, or equipment of any kind related
to the movement of passengers or property, or both, by rail, regardless of
ownership or an agreement concerning use[.]” 49 U.S.C. § 10102(9)(A).
Accordingly, “Congress narrowly tailored the ICCTA pre-emption provision to
displace only ‘regulation,’ i.e., those state [or federal] laws that may reasonably be
said to have the effect of ‘manag[ing]’ or ‘govern[ing]’ rail transportation . . . while
permitting the continued application of laws having a more remote or incidental
effect on rail transportation.” See Fla. E. Coast, 266 F.3d at 1331 (citations
omitted).

With this statutory framework in mind, the Court will now analyze whether
Plaintiffs’ claims have the effect of managing or governing rail transportation or,
rather, impose only a remote or incidental effect on rail transportation. See id.

A. CountI: Fifth Amendment Takings Claim

Under the Fifth Amendment of the United States Constitution, the
government cannot take private property for public use without just

compensation. See U.S. CONST. amend. V. The Supreme Court has held that
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government-induced flooding may constitute a compensable taking, even if
temporary in duration. Ark. Game & Fish Comm’n v. United States, 568 U.S. 23,
33—34 (2012). Here, Plaintiffs use 42 U.S.C. § 1983 as the vehicle to bring their
inverse condemnation takings claim into federal court.” (Doc. 1, 1 16—18, 20).
Because Plaintiffs bring their takings claim pursuant to Section 1983, Plaintiffs’
takings claim arises under federal law. Consequently, if Plaintiffs’ takings claim has
the effect of managing or governing rail transportation, the claim falls into the
Surface Transportation Board’s exclusive jurisdiction under Section 10501(b).8 See
49 U.S.C. § 10501(b) (“Except as otherwise provided in this part, the remedies
provided under this part with respect to regulation of rail transportation are
exclusive and preempt the remedies provided under Federal or State law.”
(emphasis added)).

In Plaintiffs’ Motion, Plaintiffs assert that Defendant “has taken the Property

through flooding it when a second railroad was built in their right of way and the

7 In doing so, Plaintiffs allege that Defendant is a “state actor” under Section 1983 because “it
performs ‘a public function that was traditionally the exclusive prerogative of the state[.]”
(Doc. 1, 118 (citing Charles v. Johnson, 18 F.4th 686, 694 (11th Cir. 2021) (citation omitted))).
While Defendant claims it is not a “state actor” in Defendant’s Motion, the Court finds it does
not need to address this argument because, in either case, Plaintiffs’ takings claim is
preempted by the ICCTA. (Doc. 44, pp. 18—20).

8 The ICCTA was enacted after Section 1983. Compare 49 U.S.C. § 10101-11908 (enacted in
1995), with 42 U.S.C. § 1983 (enacted in 1971). It follows then that Congress drafted ICCTA
knowing about the existence of Section 1983. Under fundamental canons of statutory
interpretation, “[a]n ambiguous or general statutory provision enacted at an earlier time must
yield to a specific and clear provision enacted at a later time.” Gilbert v. United States, 640
F.3d 1293, 1308 (11th Cir. 2011), abrogated on other grounds by McCarthan v. Dir. of
Gooduwill Industries-Suncoast, Inc., 851 F.3d 1076 (11th Cir. 2017). As such, the specific
provision in the ICCTA preempting federal and state law would inherently preempt any claims
brought pursuant to Section 1983’s private right of action. See id.
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culvert at MM 189.12 [was] extended and pipes raised.” (Doc. 43, p. 6). As such,
Plaintiffs’ inverse condemnation claim is based on the construction of a second
railroad track. (Id.; see also Doc. 1, 11 11—14; Doc. 42, 11 10-12; Doc. 44-1, 27:10—
22). Indeed, the CEO of Plaintiff Home Wreckers, Inc. and trustee of Plaintiff 2145
Avocado Land Trust, Chad Lekander, testified that prior to the construction of the
second railroad track there was “a huge retention area” where water from the
Property would drain. (Doc. 43-2, 45:21—46:22). After the construction, however,
water drained beneath the second railroad track and flooded Plaintiffs’ Property
because there was no retention area for the water to collect in. (Doc. 43-2, 97:4—
19; Doc. 44-4, 58:22—59:3). Given this background, it is hard to imagine how
Plaintiffs’ takings claim does not have the effect of managing or governing rail
transportation. Plaintiffs’ claim is “inextricably intertwined” with the construction
of a railroad track, and railroad tracks are clearly “related to the movement of
passengers or property, or both, by rail[.]” Jones Creek Inv’rs v. Columbia Cnty.,
98 F. Supp. 3d 1279, 1294 (S.D. Ga. 2015); 49 U.S.C. § 10102(9). Indeed, the
construction of a railroad track is expressly contemplated by Section 10501(b)(2).
See 49 U.S.C. § 10501(b)(2) (specifying that the jurisdiction of the Surface
Transportation Board includes claims related to “the construction, acquisition,
operation, abandonment, or discontinuance of spur, industrial, team, switching,
or side tracks, or facilities” (emphasis added)).

Moreover, despite Plaintiffs’ contention that the ICCTA “does not implicate

any constitutional claims, especially those stemming from the Fifth
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Amendment[,]” the Supreme Court has made clear that the preemption clause of
Section 10501(b) is inherently broad. (Doc. 43, p. 17); see Chicago & N.W. Transp.
Co. v. Kalo Brick & Tile Co., 450 U.S. 311, 318 (1981) (“The Interstate Commerce
Act is among the most pervasive and comprehensive of federal regulatory
schemes[.]”). Indeed, courts around the country have held that the ICCTA
preempts inverse condemnation claims like Plaintiffs’ takings claim. See, e.g.,
Wisconsin C. Ltd. v. City of Marshfield, 160 F. Supp. 2d 1009, 1013 (W.D. Wis.
2000) (finding defendant’s ability to condemn plaintiff’s property was preempted
by the ICCTA because “condemnation is regulation”); Soo Line R. Co. v. City of St.
Paul, 827 F. Supp. 2d 1017, 1022 (D. Minn. 2010) (holding that the city’s proposed
condemnation of plaintiff’s property was “per se preempted” by the ICCTA).
Although Plaintiffs are correct that Defendant “failed to provide any caselaw
indicating Congress intended to preempt the ability to bring a constitutional
takings claim by passing the ICCTA[,]” Plaintiffs likewise fail to provide any
caselaw showing Section 1983 claims are exempt from the broad sweep of Section
10501(b)’s preemption provision. (Doc. 43, pp. 17—18).

Accordingly, considering the fact that Section 10501(b) specifically includes
language preempting remedies provided for under federal law and that Plaintiffs’
takings claim is based on the construction of railroad tracks, summary judgment

in favor of Defendant as to Count I is warranted.

10
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B. Count II: State Law Trespass Claim

Under Florida Law, “[t]respass to real property is the unauthorized entry
onto another’s real property. . . . [t]he injury caused by trespass to real property is
the loss of the use and enjoyment of the land or injury to the land.” Daniel v.
Morris, 181 So. 3d 1195, 1199 (Fla. 5th DCA 2015) (internal citations omitted).
Here, Plaintiffs allege that Defendant “lengthened the pipes and raised the invert
elevation from which water flows from the Plaintiffs[’] Property through
[Defendant’s] property” causing Plaintiffs’ Property to flood. (Doc. 43, p. 21).
Further, Plaintiffs assert that Defendant was not given permission to “use their
[P]roperty for water retention or drainage” and thus, Defendant unlawfully
trespassed onto Plaintiffs’ Property. (Id.).

This state tort claim is precisely the type of claim preempted by the ICCTA.
Indeed, the Surface Transportation Board dealt with a very similar claim in
Thomas Tubbs, Trustee — Petition for Declaratory Order, 2014 WL 5508153
(S.T.B. Oct. 29, 2014).9 In that case, petitioners sought compensation for property
damage allegedly caused by a railway company that renovated property adjacent
to the petitioners’ property. Id. at *1. After the railway company’s renovation, the
petitioners’ property was flooded, and petitioners filed a state court complaint

asserting counts for “trespass, nuisance, negligence, inverse condemnation, and

9 “As the agency with authority delegated from Congress to implement the provisions of the
[ICCTA], the [Surface Transportation Board] is ‘uniquely qualified to determine whether state
law ... should be preempted.” CSX Transp., Inc. v. Georgia Pub. Serv. Comm’n, 944 F. Supp.
1573, 1584 (N.D. Ga. 1996) (quoting Medtronic, Inc. v. Lohr, 518 U.S. 470, 496 (1996)).

11
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statutory trespass” against the railroad company. Id. at *2. The state court stayed
the proceeding “to allow Petitioners to seek a ruling from the [Surface
Transportation] Board on whether their claims [were] preempted under 49 U.S.C.
§ 10501(b).” Id. at *1. Ultimately, after surveying cases across the country, the
Surface Transportation Board held that the petitioners’ claims were preempted by
Section 10501(b), explaining that:

These claims are based on alleged harms stemming directly
from the actions of a rail carrier, BNSF, in designing,
constructing, and maintaining an active rail line—actions that
clearly are part of “transportation by rail carriers” and
therefore subject to the Board’s exclusive jurisdiction under §
10501(b). If these claims were allowed to proceed, they would
have the effect of managing or governing rail transportation. .
. . Whether BNSF took its actions before and during an
emergency resulting from a massive flood, as here, or during
normal circumstances, state and local regulation of actions
based on the railroad’s design, construction, and maintenance
standards for railroad track are preempted under § 10501(b).
This is so even where the attempted regulation is a
tort claim under state law, because damages
awarded under state tort laws can manage or
regulate a railroad as effectively as the application
of any other type of state statute or regulation.

Id. at *4 (emphasis added). Similarly, in Jones Creek Investors, LLC v. Columbia
County, the district court found that a railway company’s replacement of a culvert
“was an integral and necessary repair to railway infrastructure” such that it fell
within the Surface Transportation Board’s exclusive jurisdiction pursuant to
Section 10501(b). 98 F. Supp. 3d at 1294.

Here, it is undisputed that Defendant gave Brightline an easement to
construct a second track on the right-of-way adjacent to the Property. (Doc. 42, 1

10). Further, it is undisputed that Plaintiffs’ Property flooded in the months

12
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following Brightline’s completion of the construction on the second track. (Id. 11
11—13). As discussed above, the construction of a train track undeniably falls within
the purview of Section 10501(b)(2). See 49 U.S.C. § 10501(b)(2) (stating that the
Surface Transportation Board has exclusive jurisdiction over “the construction,
acquisition, operation, abandonment, or discontinuance of spur, industrial, team,
switching, or side tracks, or facilities, even if the tracks are located, or intended to
be located, entirely in one State[.]”). Additionally, although Plaintiffs argue that
their claim is related to “the periphery of the railroad corridor” and not the “the
railroad itself”, any construction or maintenance to the land immediately
surrounding the tracks is “inextricably intertwined with railway transportation”
because any flooding could potentially risk the integrity of the second track.° (Doc.
48, p. 13); Jones Creek Inv’rs, 98 F. Supp. 3d at 1294. Such construction or
maintenance includes not only the construction of the second track, but also
Defendant’s “lengthen[ing] the pipes and rais[ing] the invert elevation from which

water flows” in the adjacent property. (Doc. 43, p. 21).

1o Notably, the water that allegedly flooded Plaintiffs’ Property drains beneath the second
railroad track because the “huge retention area” was removed as part of the construction.
(Doc. 44-4, 58:22—59:3; Doc. 43-2, 45:21—46:22, 97:4—19). As such, if the Court were to grant
Plaintiffs the injunctive relief they seek for their trespass claim, the water would presumably
build up beneath the second railroad track and threaten the infrastructure of the railroad
track. See Jones Creek Inv’rs, 98 F. Supp. 3d at 1294 (finding that requiring the defendant to
replace a culvert by a train track to prevent flooding would “risk the integrity of the track
itself”). Thus, Plaintiffs’ claim would amount to regulating rail transportation, which is
expressly preempted by the ICCTA. Waubay Lake Farmers Ass’n v. BNSF Ry. Co., No. CIV
12-4179-RAL, 2014 WL 4287086, at *6 (D.S.D. Aug. 28, 2014) (holding that plaintiffs’ tort
claims requesting injunctive relief were preempted because “[p]laintiffs seek to ‘manage or
govern’ how [the defendant] constructs its roadbed and operates its tracks by requiring
replacement of a submerged culvert beneath the roadbed.” (citation omitted)).

13
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As such, “any state tort claims against” Defendant would “effectively govern
[Defendant’s] ability” to maintain the second track on the right-of-way, and thus,
would constitute a regulation of rail transportation. Jones Creek Inv’rs, 98 F. Supp.
3d at 1294; see also 49 U.S.C. §§ 10102(9)(A), 10501(b). Accordingly, because
Plaintiffs’ state tort claim for trespass is preempted by Section 10501(b), summary
judgment for Defendant as to Count II is warranted.

IV. CONCLUSION

For the foregoing reasons, it is ORDERED AND ADJUDGED as follows:

1. Plaintiffs’ Motion for Summary Judgment (Doc. 43) is DENIED.

2, Defendant’s Motion for Summary Judgment (Doc. 44) is GRANTED.

3. The Clerk of Court is DIRECTED to terminate all pending motions

and, thereafter, close the file.

DONE AND ORDERED in Orlando, Florida, on July 13, 2026.

2y

! PAUL G.
UNITED STATE

ISTRICT JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Parties

1 This is not to say Plaintiffs are without any remedy for their claims. Plaintiffs may bring their
claims to the Surface Transportation Board in the form of a complaint. See 49. U.S.C. §§
11701(b), 11704.
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4 therecord at 10:02 a.m. on September 16th, 2025.

5 Please note that microphones are sensitive and may pick

6 up whispering and private conversations. Please mute

7 your phones at thistime. Audio and video recording

8 will continue to take place unless al parties agree to

9 go off therecord. Thisis mediaunit one of the
10 video-recorded deposition of Chad Lekander, the
11 Corporate Representative of Home Wreckers, Inc. taken in
12 the matter of 2145 Avocado Land Trust and Home Wreckers,
13 Inc. versus Florida East Coast Railway, LLC. The
14 location of the deposition isthe Law Offices of
15 Widerman Malek, 1990 West New Haven Avenue, Melbourne,
16 Florida. My nameis Chris Gendron. I'm the
17 videographer. The court reporter is Anne Marie Hamill
18 from Veritext Lega Solutions.
19 Will counsel please introduce themselves and
20 state whom they represent, after which the court
21 reporter will swear in the witness.
22 MR. MELOON: Good morning, Nathan Meloon for the
23 plaintiffs.
24 MR. TERWILLEGER: And John Terwilleger for the
25 Defendant Florida East Coast Railway.
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EXHIBIT C
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1 THE REPORTER: Sir, would you raise your right
2 hand.
3 Do you solemnly swear or affirm, under the
4 penalties of perjury, that the testimony you are about

5 to givein this matter will be the truth, the whole

6 truth, and nothing but the truth.

7 THE DEPONENT: Yes.

8 THE REPORTER: Thank you, sir.

9 DIRECT EXAMINATION
10 BY MR. TERWILLEGER:
11 Q. Good morning. Can you please state your full
12 name.
13 A. Chad Lekander, Chad Douglas L ekander.
14 Q. Mr. Lekander, have you ever been deposed
15 before?
16 A. No, sir.
17 Q. Okay. SoI'll, kind of, walk you through the
18 processalittle bit. Thisisaway for usto find out
19 some more information about the case going forward. I'm
20 going to asking you questions, ask you to give answers.
21 When you answer, please answer verbally as the court
22 reporter can't get down head nods.
23 A. Okay.
24 Q. Soin our conversation, we nod our head alot
25 of times, but you have to say yesor no. And | think,

Page 8
1 Q. And also corporate representative for 2145
2 Avocado Land Trust?
3 A.Yes.
4 Q. And we're scheduled for a couple of days, but
5 you agree we can go ahead and do both today, try to get
6 it all donein oneday?
7 A.Yes.
8 Q. Okay. And I'll try to be clear if I'm asking
9 for one of those entities, I'll say asto Home
10 Wreckers--

11 A. Okay.
12 Q. -- and then vise versa.
13 In thislitigation, 2145 Avocado Land Trust has

14 been referred to, at least, in the papers sometimes as
15 A-L-T. If I say ALT, will you understand I'm talking
16 about the Trust?

17 A.Yes.

18 Q. Or isthere adifferent word that you prefer
19 to use?

20 A. That will work.

21 Q. Okay. Soasto ALT, what isyour

22 dffiliation?

23 A. It'safamily trust that owns the property.
24 And | don't remember what my titleisinit, but it's
25 our family trust.

Page 7
I'll try to -- if you missone, I'll try to get it, the
court reporter might interject. | might do the same
thing sometimes.

The other part of it is because we're getting a
record here, we can't talk over each other, which we do
in conversation all thetime. |1 ask for you to wait for
me to finish asking a question before you answer and
I'll do the same for you, okay?

A.Yep. Yes.

Q. And also, I'm not trying to trick you, so if
| ask you a question you don't understand, please let me
know. And | guarantee you I'll ask one or two terrible
13 questions today that don't make any sense. Just tell me
14 you don't understand what I'm asking, I'll try to
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15 redtateit.
16 A. Okay.
17 Q. Also if thereis aquestion that you think

18 you might need a document that might refresh your
19 recollection, help you answer better, just let me know
20 what the document is. We might be able to find that and

21 get that for you to help you answer the question.
22 A. Okay.
23 Q. So today you're here as a corporate

24 representative for Home Wreckers, Inc.?
25 A. Correct, yes, Sir.

Page 9
1 Q. And as to Home Wreckers, what's your position
2 with Home Wreckers?
3 A. CEO.
4 Q. Did you found the company?
5 A.Yes.
6 Q. How long ago was that?
7 A. Thiswill be my 30th year in business.
8 Q. How long have you -- let'sgo back to ALT.
9 Did ALT purchase 2145 Avocado Avenue in Melbourne?

10 A.Yes.
11 Q. And I'll go over the definitions again. If |
12 say the property, can we agreeit's 2145 --

13 A. Correct, | agree with that.

14 Q. When did ALT purchase the property?

15 A. 2019, | believe.

16 Q. Did Home Wreckers begin -- let me step back.
17 How does Home Wreckers --

18 What right does Home Wreckers have to use the
19 property?

20 A. We lease the property.

21 Q. Did Home Wreckers begin leasing in 20197
22 A. Immediately upon purchase.

23 Q. Has ALT ever been aparty in other

24 litigation?

25 A.No, sir.
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1 Q. Has Home Wreckers been a party in other
2 litigation?
3 A. No, sir.
4 Q. So as CEO of Home Wreckers, can you describg

5 your job responsihilities?

6 A. | oversee arenovation and aroofing company.
7 Q. How many employees do you have?

8 A.18.

9 Q. And asfar asrenovation or roofing, can you

10 give me alittle more detail of what you do?

11 A. Our core business is taking apart homes and

12 reconfiguring them in different configurations and then
13 completely putting them back together. And then the
14 roofing, we do alittle bit of commercial roofing and
15 residential roofing.

16 Q. What percentage would you say is commercial
17 versusresidential?

18 A. On theroofing?

19 Q. Yes. Start with the roofing.

20 A. 10 percent commercial.

21 Q. And on the reconfiguring houses?

22 A. We're ahundred percent residential on the

23 renovation.
24 Q. And you said you have 18 employees at Home
25 Wreckers. How long -- or, | guess, you have 18

Page 12
1 A. | did look at them a couple of days ago when

2 wewerein the process of putting them together.
3 Q. Areyou prepared to testify on behalf of ALT
2 4 asto each of these topics?
A. Can | read through them quick?
Q. Of course.
A. Yes, I'm prepared.
Q. Okay. I'm going to show you what I'll mark
as Exhibit 2.
10 (Deposition Exhibit 2 was marked.)
11 Q. (BY MR. TERWILLEGER) Thisisavery similar
12 document, but for Home Wreckers. Asto Home Wreckers,
13 areyou prepared to testify asthe corporate
14 representative on the topics?

5
6
7
8
9

15 A.Yes, sir.

16 Q. Okay. Let's move on to Exhibit 3.

17 (Deposition Exhibit 3 was marked.)

18 Q. (BY MR. TERWILLEGER) I'm going to ask you if

19 you recognize this document. But | just -- to, kind of,
20 set the stage for you, this was produced or served by

21 your atorney in December of last year. So it may have
22 been alittle while since you've looked at it. Have you
23 seen this document before?

24 A.Yes.

25 Q. And you agree that this document is accurate

Page 11
1 employeesright now; isthat right?
2 A.Yes, sir.
3 Q. Did -- have you had that number consistently
4 since 2019 or has there been some variation?
5 A. It ebbs and flows with the market. But
6 it's-- that would be -- that's about where we stand
7 average. Sometimes more, sometimes less.
8 Q. Isthere any kind of seasonality where you
9 work?
10 A. Not redlly, no.
11 Q. I'll show you what we're marking as
12 Exhibit 1.
13 (Deposition Exhibit 1 was marked.)
14 Q. (BY MR. TERWILLEGER) Have you seen thi
15 document before?

16 A. | don't know. | could have.
17 Q. If you flip -- that's okay.
18 A. | look -- | read so many documentsthat I,

19 honestly, don't know.

20 Q. If you flip back to the last two pages, the

21 second to last page, there's a heading that says Topics.
22 A.Yes, Sir.

23 Q. It says. These items one through 12 on the

24 last two are the topics for the deposition of ALT. Have
25 you looked at these topics before?

Page 13
1 asfar asthe disclosures that you made?

2 A.Yes

3 Q. | want to go back to page five. Looking at

4 sub three. The heading isacomputation of each

5 category of damages claimed by the disclosing party.

6 A.Yes, sir.

7 Q. That first paragraph, which has been your

8 answer, you're the person -- the last, final sentence,

9 the plaintiff estimates the value of the taken lands at,
10 approximately, $200,000, and the estimate, the cost for
11 improvements, slash, repairs to the remainder of the
12 property to be $653,956.60, for atotal of $853,956.60.
13 Do you see that?

514 A.Yes, sir.

15 Q. Isthat the correct estimate of your damages
16 inthis case?

17 A. Correct.

18 Q. Arethere any changes to that estimate that

19 you have made since this was served?

20 A. | have not made any changesto it, no.

21 Q. How does -- how is that apportioned? Let me
22 dtrike that and ask the question again.

23 What portion of that $853,000 isfor ALT?

24 A. 1 would -- I, honestly, don't know. | have

25 not divided those in my head, but | would say that it's
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1 all of it.

2 Q. Okay. Soall of it would befor ALT. That
3 would mean then that none of it would be for Home
4 Wreckers?
5 A. 1, actually, don't know the answer to that
6 question. | would need a chance to divide that in my
7 head. | apologize for that, but that's the truth.
8 Q. Arethere any additional damages in addition
9 to the $853,956 that you're claiming?
10 A. That have happened since? No, there's not.
11 There's not.
12 Q. Okay. | don't think we have insurance on
13 here. But | just -- have you made any insurance claims
14 related to flooding on the property?
15 A. No. | takethat -- | take that back. | lost
16 atruck that was the one that got flooded out, and | had
17 toturn -- | turned that in to my automobile insurance.

Page 16
1 stored there full time.

2 Q. Arethose al pick up trucks?

3 A. Little bigger, but, | mean, yes. They're
4 probably classified as pick up trucks.

5 Q. And flat bed --

6 A. Correct.

7 Q. -- trucks?

8 A. Like, an F3 -- an F450 is probably our
9 biggest one.

10 Q. And any vehicles other than those seven
11 trucks?

12 A. Trailers.

13 Q. Arethose stored at the property?

14 A. At different various times.

15 Q. Say today, how many trailers are on the

16 property?

17 A. Three at any giventime.

18 Q. Of those 18 employees you have, are you
19 one-- do you count yourself among those 18?

20 A. Correct.

21 Q. Do you have any administrative person on at
22 ALT?

23 A.Yes.

24 Q. Whoisthe -- or, let's see, how many people

25 areclassified as administrative?

18 Q. And was that Home Wreckers who owned the
19 truck?
20 A. Correct.
21 Q. What kind of truck wasit?
22 A. 2019 Ford F150.
23 Q. What was the result of the insurance claim?
24 A. | had to pay the deductible and they paid off
25 thetruck.
Page 15
1 Q. Was the truck totalled?
2 A. Thetruck was totalled, correct.
3 Q. What was the cause of the damage to the
4 truck?
5 A. It wasflooded. It was-- water was up
6 inside the cab.
7 Q. Does ALT carry property insurance?
8 A. Liability, but not flood insurance.
9 Q. And what about Home Wreckers?
10 A. Liability, but not flood insurance.
11 Q. Isthisanormal CGL?
12 A. Correct.
13 Q. Wetalked about this alittle bit already,

14 but Home Wreckers, you said you use the property -- Home
15 Wreckers businessisin the business of roofing and

16 changing or renovating houses. What does Home Wreckers
17 usethe property for?

18 A. Storage. We store al our equipment and our

19 productsthere. We have asmall office. Receiving and

20 -- shipping and receiving, storage, and our office work

21 would be.

22 Q. How many trucks does Home Wreckers have?
23 A. Seven.

24 Q. Arethey al stored at that property?

25 A. No. Some go home. There's, probably, four

Page 17
A. Two. Myself and my -- three. Two others.

1

2 Mysdf, my daughter, and Eric.

3 Q. And what's Eric's last name?

4 A. Their last name?

5 Q. Yes.

6 A. Brandy Lekander, L-e-k-a-n-d-e-r. And Eric
7 Montoya

8 Q. And what do they do each? Let's start with
9 Brandy. What does Brandy do?

10 A. She says she'sthe CFO. She does everything
11 likel do. Eric doesdesign work and estimating.

12 Q. Arethey both on the property each day?

13 A.Yes.

14 Q. So that leaves 15 other employees. What do
15 those other 15 employees do?

16 A. They're at the job sites working.

17 Q. Do those 15 other employees -- | guess, are
18 they using the property just to come pick stuff up and

19 leave, or are they there for any length of time?

20 A. The mgjority of them are never there.

21 Q. So you have the -- the office there. Areyou
22 one of the -- are you there most days --

23 A.Yes.

24 Q. -- on the property in the office?

25 A. | am there most days.
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1 Q. So you have three people who are there during

2 theday --

3 A. Correct.

4 Q. -- for the most part?

5 And then, can you describe the office alittle

6 hit? Like, what -- what's the layout? What kind of

7 equipment do you have in there?

8 A. Computers, design software, manuals, paper,
9 files, acouple of desks. That would be the mgjority of

10 it.

11 Q. Do you store materials for your jobs --

12 A.Yes.

13 Q. --on site?

14 How far in advance do you order material s?

15 A. Generally, three months, two to three months

16 for the large projects.

17 Q. And any, say, on an average. | know things
18 are -- dynamically change, but on average, how much
19 material do you have sitting at the site each day?

20 A. Monetary-wise?
21 Q. Yesh.
22 A. Probably, it's fluid between 250 to 400,000

23 on average, maybe 500,000.

Page 20
A. Correct.

Q. Goingto ALT specifically.
A. Okay.
Q. Other than leasing the property to Home
5 Wreckers, does ALT do anything with the property, lease
6 property for anything?
7 A. No.
8 Q. Do you how much ALT paid for the property
9 back in 2019?
10 A. It was around 330,000, | believe, or really
11 closeto that.
12 Q. I'm going to show what we're going to mark as
13 Exhibit 4.

A WD PR

14 (Deposition Exhibit 4 was marked.)
15 Q. (BY MR. TERWILLEGER) Hopefully, thisis
16 helpful. I'll represent to you thisis asurvey we

17 found online for the property. So we just wanted to try
18 to -- I'mtrying to use this to understand the property
19 and look at the property. So, maybe, specify specific
20 locations on the property as we're going forward. Do
21 you see the property on there?

22 A.Yes.

23 Q. Okay. Soon that -- that survey, whereis

24 Q. And asfar as space goes, how much -- what 24 the office building on the property?
25 percentage of the property is being occupied by those | 25 A. I'm trying to establish this really quickly.
Page 19 Page 21
1 materials? 1 Sol don't --
2 A. 30 percent. 2 Q. Yeah. Andif thisisnot -- if you're not
3 Q. You said earlier that Home Wreckers leases 3 ableto see where things are at, it's okay, we can move
4 the property, right? 4 on.
5 A. Correct. 5 A. Well, these lot lines don't make sense if
6 Q. How much does Home Wreckers pay for, you | 6 thisisthe building, the existing building, which |
7 know, monthly for the |ease? 7 believethatitis. |, actualy, can't make sense of
8 A. | don't know. | haven't paid ahill since | 8 thisunlessyou can.
9 got married 30 years ago. | don't even know how much| 9 Q. Okay. We can just move on. That'sfine.
10 money | have. 10 Maybe we can just talk about that. So going
11 Q. Okay. 11 north/south. Let's start orienting ourself on the
12 A. | know | can get that for you. 12 property. Soyou're -- the east side of the property is

13 Q. Okay. Is-- does-- is Home Wreckers paying
14 something each month in leasing?

15 A.Yes.

16 Q. Isthat lease tied in any way to the value of
17 the property?

18 A. | don't -- | don't know. | don't put that

19 together in my head, | guess.

20 Q. Soif the property value goes up, doesthe

21 leaseincrease --

22 A. No.
23 Q. -- the lease amount increase?
24 And if the property value goes down, the lease

25 staysthe same?

13 what? What's adjacent --
14 A. The east side of the property would be
15 bordering the railroad.

16 Q. And what's on the west side of the property?
17 A. Avocado Avenue.

18 Q. And then north is?

19 A. And the northwest corner, | have atemporary

20 office building there now. It'sa12 by 30. Soit

21 would be -- it's bordering the west -- the north

22 property line and it's more towards the west corner. So
23 it would be northwest corner, kind of.

24 Q. Okay. Isthat the only building on the

25 property?
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1 A. No. There'sthe-- in the -- exactly in the

2 northeast corner is the existing storage building
3 warehouse.
4 Q. Do you keep the -- what do you keep in that

Page 24
1 onthe property side, on the east side of Avocado?

2 A. Thewest side you mean? Oh, the east side of
3 Avocado?
4 Q. Yes.

5 storage building? 5 A. No. It'scurb and gutter with a storm drain.
6 A. That is our -- the vast majority is our 6 Q. And what about the west side of Avocado?
7 cabinetry, our drywall. Everything we order for the 7 A. Curb and gutter with a storm drain.
8 jobs gets stored in there. 8 Q. Do you know where that drains to?
9 Q. Isthere anything, any materials that you 9 A.l don't. | would assumeit all goesto the
10 store outside of that building? 10 creek.
11 A. Thereistreated lumber, shingles, anything | 11 Q. Where isthe creek?
12 can't storeinside for space here, utilization of it. 12 A. On the north side of my property.
13 Q. Do you put any vehiclesinside? 13 Q. Directly adjacent to your property?
14 A. No. 14 A. Correct.
15 Q. Any other equipment? 15 Q. That runs between your property and that next
16 A. Wedon't have any. 16 property owner?
17 Q. North of the property, the next property up, 17 A. Correct, to the north.
18 what isthat? 18 Q. How wideisthat?
19 A. It'sabusiness similar to mine. 19 A. | would say 12 feet.
20 Q. Construction? 20 Q. And how deep?
21 A. It's aconstruction business, correct. 21 A. Today?
22 Q. Do they use the property for storage also? 22 Q. Like, if it was dry, like where would the
23 A. Correct. 23 bottom be?
24 Q. And then south of you, what's the property? 24 A. Probably, six incheswhen it'sjust on a
25 A. Itisatrucking outfit and a powder coating 25 normal day.
Page 23 Page 25
1 outfit. 1 Q. Soit's pretty shallow? It'swide and

2 Q. You said the north side of the property has

3 the -- the office building and storage. What do you use
4 therest of the property for?

5 A. Storage for mostly contained. Right now it's

6 inlimbo. Sowe don't useit for anything. The

7 majority -- so everything around the perimeter is high.
8 And then everything else, we're just -- we're, kind of,

9 inlimbo.

10 Q. Isthere water on the property today?

11 A. No, not today.

12 Q. Isthe -- isthat area paved?

13 A. There's a U-shape paved and then up towards

14 therailroad track is paved, correct.

15 Q. And it's paved? Y ou've paved underneath your
16 buildings, right?

17 A. There's pavement under the building. The

18 office building is elevated. We elevated it. Soit's

19 not on anything anymore. It'sjust on blocks, soit's

20 sticking up in the air about this -- this high.

21 Q. And what's underneath it?

22 A. Just blocks for right now.

23 Q. And what's on the ground underneath it?
24 A. Just ground there.

25 Q. Okay. And out by theroad, isthere aditch

2 shalow?

3 A. Correct.

4 Q. And do you know what it istoday? Did you
5 seeit?

6 A. | was not there today.

7 Q. When was the last time -- when was the last
8 time you were at the property?

9 A. Yesterday.

10 Q. Wasthere water in the creek yesterday?
11 A.Yes.

12 Q. How full wasit?

13 A. It was, probably -- it was deeper from over

14 the weekend. | don't know. It was deeper than normal.
15 Q. And theresa-- istherea-- istherea

16 cana several properties north of you, or some kind of
17 big drainage ditch?

18 A. No. North of me? There'sthe one just

19 between -- just the only one that is between me and the
20 property running to the north of me, bordering our

21 properties.

22 Q. Okay. So some of the photos that were

23 produced in this case, I'll look at them in more detall
24 later, but they show substantial flooding on the road of
25 Avocado.
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1 A. Um-hmm.

2 Q. How often does, or when thereis flooding

3 that's -- let me circle back.

4 When isthe last time that Avocado Avenue

5 flooded?

6 A. I would haveto look at my records. | would

7 say six months ago, approximately. | don't know the

8 exact date.

9 Q. Areyou keeping records of --
10 A. Every time that we're there that it floods,
11 wekeep a-- | have an app that's called a companycam
12 for our business. So it'stime stamped GPS photos. So
13 every time we're there or the next morning where the
14 flood marks are, we always take those pictures. So
15 we'retaking -- we keep records of that.
16 Q. Isit -- isit consistent where Avocado
17 Avenue floods and your property floods at the same time,
18 or isthere times where one floods and the other one
19 doesnot?
20 A. | flood more than Avocado floods.
21 Q. Approximately, how -- in comparison, how many
22 times more?
23 A. | knew the question was going to come up, and
24 | - it'sso wide. When you guys first took the tracks
25 out, we flooded every day for three months, literaly.

Page 28
1 my property. So | had to raise this berm to offset what

they did. And then I, actualy, put my own, like, canal
system of, like, a-- to let the water in and out inside
there. So I'm at a big disadvantage because when they
raised that, they literally created abowl for me. So,
you know, I'm by far the lowest thing there.

Q. So you said they raised -- they, being
Brightline or whoever was working on the --

A. Brightline.

Q. All right -- by 16 inches on your property?

A. Correct.

Q. Andisthat -- so that's a -- what the
pavement that they stacked or how did they raise it?

A. They -- what was happening was, when they
tore that out, it was flooding every day, so it
undermined our slab. And we pulled the truck up one day
and the slab -- truck fell through. So then when they
realized they had to fix it, they said they were going
19 tofix it. But at the sametime they said that, you
20 know, putting it back the way it was was not going to
21 fix anything. So then they proposed thisraising it, so
22 that they could create that ditch or trough to push
23 water somewhere else. So they raised that whole portion
24 of that slab.
25 Q. And did -- did raising it then create a ditch
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1 Like, 90 daysin arow we flooded because the ponds were

2 full. Right now because all the retention, everything
3 isfull, weflood, probably, once aweek. We're under
4 water in the center once aweek as August continues to
5 rain. Soit'shundreds. | have no idea
6 The mass flooding like you're saying is whenever
7 it rains for more than four hours, then we're -- you
8 know, then it just keeps backing up. But by thetimeit
9 getsdown to Avocado, I'm under water.
10 Q. You said it floods in the center. What do
11 you mean by that?
12 A. So when thisfirst happened, Brightline or
13 whoever decided they were going to fix it. So they --
14 I'mjust going -- thisistherailroad track here. They
15 created aberm to try to fix this and then put another
16 drain underneath therailroad track. | think we
17 referenced that the last time we were here. When they
18 created this, they had to elevate. They poured a
19 concrete pad of substantial size to elevate everything
20 because everything wastoo low. So to get it there,
21 they raised the edge of my property, approximately,
22 16inches. | don't know exactly. | can figureit out.
23 When they did that, they created a pond, like,
24 literally, abig pond here. Well then every day that it
25 wasraining here, theriver just literaly flowed into

Page 29
1 flooding or drain way between your property and the

2 railroad property? Isthat...
3 A. They were -- that's -- yeah, | think that's
4 what they were trying to create was to divert the water.
5 Q. And what was the 16 inches, what material did
6 they use?
7 A. Concrete and -- or dirt and then they capped
8 it with concrete. And then they poured a concrete,
9 like, trough. That's about three feet wide. And that
10 goes between the railroad and my property.
11 Q. And you agreed that they could do that on
12 your property?
13 A.Yes.
14 Q. You -- who were you speaking to at -- that
15 was doing the construction?
16 A. | haveto -- | haveto find her name. It was
17 alady that | was working with. And she worked directly
18 for Brightline. | have her card in my -- in my desk, |
19 can provide that.
20 Q. Okay. That would be helpful. It was alady
21 that worked at Brightline. Was she --
22 A. That was my main point of contact. Shewas
23 on the construction side. | could never get higher than
24 her.

25 Q. Was she someone that was at the site each day
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1 that you walked up and talked to, or was she someone who

2 reached out to you?
3 A. Shewas at the site off and on.

4 Q. Was she a supervisor?
5 A. Yeah, she was a supervisor of sorts, for
6 sure.

7 Q. Did she make the decision to install that,
8 for lack of a better word, lifted area?
9 MR. MELOON: Form.

10 Y ou can answer.

11 THE DEPONENT: What's that?

12 MR. MELOON: Y ou can answer.

13 A. | don't know who made the decision. It was

14 like ants on an ant hill when thisfirst started

15 happening. There was so many people there that |
16 couldn't keep track.

17 Q. Was she the one who communicated that
18 decision to you?

19 A. Shewasthe only onethat | had the most
20 communication with.

21 Q. Was there anyone else at that work site that
22 you spoke with?

23 A. It would have been the -- | don't remember
24 hisname and | don't have his contact. It would have
25 been the leader of the crew that they hired to do the

Page 32
1 40feet. There's, probably, 80 feet that's not done.

2 Q. Where the water coming from that supposed to
3 be going down that channel? Isit coming from the
4 creek? From your property? From the neighbor's
5 property? From the railroad?
6 A. All of the above.
7 Q. When the creek floods, does that -- where
8 doesthat water go? Doesit go down that channel, at
9 least, partialy?
10 A. Partidly. By thetimeit goes-- by the
11 time the channel isfull to the relief valve, I'm under
12 water.
13 Q. What isthe relief valve?
14 A. It's something that your clients dug
15 underneath. | cal it a-- it was another pipe they dug
16 underneath the railroad track to try to alleviate some
17 of the water.
18 Q. Isit on the north side or south side of your
19 property?
20 A. That is on the south side. That'swhat that
21 channel, that ditch, that's what that goes to.

22 Q. Isthat abox?
23 A. It'sabox culvert, correct.
24 Q. The water hasto be a certain level before it

25 goesinto that?

Page 31
1 actua work. It wasn't Brightline.
2 Q. The construction crew?
3 A. Correct.
4 Q. Wasthere just one company that was doing the

5 construction?

6 A.Yes

7 Q. About how long were they in that area next to
8 your property?

9 A. Months. It wasalong time.

10 Q. So sticking with this 16 raiser. When that
11 wasfirst installed, did that fix the issue with

12 flooding?

13 A. No.

14 Q. Did you tell thislady at Brightline?

15 A.Yes

16 Q. What was the response?

17 A. | got aletter, and then everything --

18 everything just stopped. Everybody disappeared. And
19 nobody would talk to me after that. And that's when |
20 ended up going a different avenue. Everybody stopped.
21 Q. Wasthe -- that 16-inch area that was raised,

22 wasthat the length of your property, the entire length
23 of your property?

24 A. No. | would -- no. It's-- thebuildingis

25 40 feet short of it. And then, probably, another

Page 33
1 A. Correct.
2 Q. Isthere anything -- | guess, when the water
3 goesinto that, the relief value, does that get rid of
4 the water?
5 A.No. | mean, it getsrid of whatever goesin
6 there. I'm not being a smart aleck. But no, it does
7 not. It never fixed theissue.
8 Q. Yeah, but asfar as water going in, the water
9 doesn't come back out, right? It goes somewhere?
10 A. Correct.
11 Q. You said it doesn't fix the issue because you
12 were aready underwater at that point?

13 A. Correct.

14 THE VIDEOGRAPHER: I'm sorry. Did your mic fall
15 off?

16 THE DEPONENT: It did.

17 Q. (BY MR. TERWILLEGER) Were there any written

18 communications, e-mails, texts between you and this lady
19 at Brightline or anyone else at Brightline?

20 A. | don't believe so. | couldn't find any.

21 Theonly communication | have iswith the -- when they
22 were going to pay for those things or they were going to
23 pay for our first loss.

24 Q. Going to pay for, sorry, what?

25 A. They were going to pay for our first losses
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1 from thefirst flood.
2 Q. What was that offer?
3 A. | canfind that. They said turnitin and

4 welll pay for it.

5 Q. Did they?

6 A. No.

7 Q. Didyou turnitin?

8 A.Yes.

9 Q. What was -- what kind of damage are we

10 talking about?

11 A. It was 35,000, | believe.
12 Q. And what was damaged?
13 A. | produced that. | have pictures of it. It

14 was materia stock, material records, tools and
15 equipment. At that time everything was stored, you
16 know, at ground level.

17 Q. Was that produced as a spreadsheet?

18 A. Correct. | believeyou haveit.

19 Q. Let'sseeif thisisit.

20 A. Part of it was the -- from the money that we

21 had to pay for the truck for --

22 MR. TERWILLEGER: I'm going to mark thisas
23 Exhihit 5.

24 (Deposition Exhibit 5 was marked.)

25 THE DEPONENT: Thank you.

Page 36
1 A. The summer of the construction. That three
2 monthsthat | was referencing that they were there.
3 Q. There were news articles about this?
4 A.Yes.

5 Q. And when you say my client, was it Brightline
6 that was there?
7 A.Yes.
8 Q. Had abunch of trucks there?
9 A. Yes. For weeksthey were there.
10 Q. Did they do any work to try to fix this at
11 that time?

12 A. Other -- no, other than what we had --

13 Q. Thisiswhen they put in that 16 inch --

14 A. Correct.

15 Q. -- area--

16 A. Correct.

17 Q. -- drainage --

18 A. Yeah. They weretherefor, probably, a

19 month.

20 Q. How did you give them this spreadsheet? Was
21 it by email?

22 A. E-mail. Yes, sir.

23 Q. Do you still have that e-mail ?

24 A.Yes, sir.

25 Q. Isthis $31,906 part of the damages that we

Page 35
1 Q. (BY MR. TERWILLEGER) Isthiswhat you were

2 referring to?

3 A.Yes, dir.

4 Q. So thiswas the -- was this the same

5 spreadsheet that was provided to Brightline?

6 A. Yes, with photos of each thing.

7 Q. And that was sent to this, the lady that you

8 have the contact information for?

9 A. It was not sent to her. Somebody had come
10 out when there was all those people there. They cameto
11 usand asked usto turnitin. We sent it to whoever it
12 was. They paid the neighbors, actually. And then when
13 we sent oursin, they told usto -- that it wasn't their
14 fault and they weren't paying.

15 Q. And you said when there were all those people
16 there. When was that?

17 A. I'm generalizing now when they -- when they
18 removed it. When we started getting damage to our
19 concrete and when it fell in and they started repairing
20 it. Therewas news crews out there. Therewas-- you
21 guys had, like, sometimes my lot was full of your

22 trucks, or not your trucks, but your client's trucks.

23 So there wasjust people there all thetime. We were
24 under the assumption they were fixing it.

25 Q. When was this, approximately?

Page 37
1 talked about earlier?

2 A.Yes, dir.

3 Q. | don't see the truck on here. Doesthis

4 include the truck?

5 A. It should be.

6 Q. Something | missed?

7 A. It'snot on here, but | can produce that.

8 That should have been on there. It wasjust -- it was
9 our deductible that we had to pay.

10 Q. How much was the deductible, approximately?
11 A. | believe athousand dollars.
12 Q. Was this -- what, specifically, flooded when

13 all this stuff on the spreadsheet was damaged?

14 A. Wherewas this?
15 Q. Let me ask again. Did the office flood?
16 A. Everything flooded. We were, like -- it was

17 like aNoah thing.

18 Q. Was the entire property under water?
19 A.Yes. | takethat back, the front may not
20 have been, right where the gates are.

21 Q. And the gates are at Avocado Avenue?
22 A. Correct.

23 Q. Okay. So your property but not the road?
24 A. Just to clarify, my property comes up and

25 then, you know, back down.
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1 Q. Okay.
2 A. Sojust -- it would have been just the front
3 section that wasn't under water. But the back, like,
4 80 percent of my property was under water.
5 Q. And how deep was the water?
6 A. For sure, they knew that there was three --
7 over three feet of water in my truck.
8 Q. Thefront of your property at the gate, kind
9 of, goes up. Isthat acrossthe entire front of your
10 property?
11 A.Yes, sir.
12 Q. So the water, kind of, stays, it pools on
13 your property?
14 A. Wédll, it goes around and then it comesin.
15 It'strying to takejust a-- it just fills. I'm the
16 lowest point now.
17 Q. Your property is the lowest point on what?
18 A. Where -- in that area, I'm at that point now
19 where, you know, when it comes, it comes, there's no
20 relief, so it goes, you know, to my property.
21 Q. So everybody's water coming onto your
22 property, propertiesto the north, south, east, and
23 west?
24 A. Correct.
25 Q. What kind of -- earlier you talked about, and

Page 40
1 ever did. So, at least, | can maintain thisin the

2 meantime. | don't haveto haveit flooding every day.

3 Q. And you said that it was designed so the

4 retention, isthat the parking in the middle of the

5 property?

6 A. So before -- yeah, | have retention. It's

7 any timejust here now. We have to create retention.

8 Soyoudrivein likethis. Andright inthere, there's

9 aretention pond here that they designed to get our
10 business licensed.

11 Q. Asyou described earlier, there's a U-shaped
12 driveway --

13 A.Yes, dir.

14 Q. -- coming into the property?

15 Soit'sin the middle of that U?

16 A.Yes, sir.

17 Q. Okay. Have you taken any other stepsto

18 drain the property?

19 A.No, sir.

20 Q. Isthere anywhere other than that area going

21 back out to the creek that you can block with the board,
22 isthere any other areas of the property that drain,

23 where the water drains off of your property?

24 A. No.

25 Q. Can water drain to the south, onto the

Page 39
1 correct meif I'm misstating this, but you created

2 channels, | think you said, for draining the water on
3 the property?
4 A. Sojust to reference it. When they raised
5 this-- so thisis my property, thissquare. Thisis
6 Avocado and thisistherailroad. When they raised
7 this, now the water come in and go around, it was easier
8 to comeinto my property. Sol raised this portion of
9 my property to match that. Because otherwise,
10 literally, every timeit rained, it camein. Sol

11 raised thisto match that.

12 Q. And that, your left hand, is the north side
13 of your property?

14 A.Yes, Sir.

15 Q. So the water is coming from the creek?

16 A.Yes, sir. Soit'sbordering that creek. And
17 then, so, obviously, | have alower spot here now

18 because those two things have been raised. | have a--
19 the way my property was designed to drain with the civil
20 engineer was the water came in to retention here, came
21 up, and then asit raised six inches, it would go out to

22 there. Sol putin just atwo-foot pipe herethat | can

23 control that by letting it out during normal times, but

24 when thisfloods, | just slide aboard in front of it

25 because this floods often coming up now more than it

Page 41
1 property to the south of you?

2 A. No.
3 Q. Not the -- the -- the release you described
4 earlier ison the south side of the property, right?
5 A. Thereleaseis on the north side.
6 Q. The north side?
7 A. Soif you -- if thiswas -- if thiswas
8 Avocado and thisis my U-shaped driveway, the engineer
9 designed it so that when this retention filled up, it
10 would drain out to the creek and it worked while we --
11 whilewe had it.
12 Q. Yeah. And actually, | think, the release,
13 therelease I'm talking about that's not the board, I'm
14 talking about the one that Brightline installed.

15 A. That's on the north side.

16 Q. That's on the north side?

17 A.Yeah.

18 Q. Okay.

19 A. Soit's supposed to do what you said, drain

20 to the south, but it doesn't.

21 Q. Isthat because there's nowhere for the water
22 to go, or because the design of the drainage is not
23 right?

24 A. It'snot right. So your client claims that

25 theretention is on the south side of my property and
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1 all the water is supposed to drain to there. That's

2 what -- that'swhat your plans say. That's three feet
3 higher than this, so it can't get there.

Page 44
1 Q. And when you say it goes away, after four
2 inchesof rain it goes away. How long does it taketo
3 go away?

4 Q. Okay. Was there any ongoing maintenance that 4 A. It could take a day or two, it really depends
5 Brightline was doing on this, any of the drains work 5 on what, you know, if it's on and off, on and off.
6 during this? And | want to specify thetime. So 6 Q. If it'sfour inches of rain, how deep isthe
7 between summer when they were doing the work and that 7 water on your property?
8 first, let's say, year after that, was Brightline doing 8 A. If we had four inches of rain here, my water
9 maintenance on the property? 9 can be eight inches of water, eight to 10 inches of
10 A. No. After that, when they shut off, they -- 10 water.
11 because they never finished their work onit. So 11 Q. Does that get into your storage shed?
12 they're -- it's -- when this ended, by thetime 12 A. No. | raised that.
13 engaged Mr. Nathan (sic,) there was -- I've had no -- 13 Q. So both the storage and the office are raised
14 I've never seen anybody until just the last couple of 14 now?
15 days I've seen people walking around. 15 A. Correct.
16 Q. And when was the -- I'm not asking for 16 Q. And you said that the office is on blocks.
17 communications with Nathan, but when was that when you 17 Isthe storage also on blocks?
18 retained him? 18 A. No. That'son aconcrete foundation. That's
19 A. When | retained him? 19 on a-- and we raised that slab.
20 Q. Yes. 20 Q. If we get the typical Florida 30-minute
21 A. When you guys wouldn't talk to me no more. 21 shower in the afternoon, is that causing the property to
22 Q. Do you know what month that was? 22 flood?
23 A. No. | could probably figureit out. | 23 A. No.
24 really don't. 24 Q. And, | think, you said earlier, I'm just not
25 Q. You said some people have been walking around 25 sure, do you not have -- neither ALT nor Home Wreckers
Page 43 Page 45
1 the past couple days? 1 hasflood insurance?
2 A. Yeah. 2 A. No.
3 Q. Do you know who that is? 3 Q. Prior to this, the Brightline construction --
4 A.You. | mean, it'syour guys. | don't know. 4 let'stry to nail down the time on that. The Brightline

5 Q. So we are at September 16th. For September,
6 about how many days has the property been flooded?
7 A. | don't believe -- | don't believe we've
8 flooded this month.
9 Q. In July did it flood?
10 A.Yes. |, actualy, take that back. | think,
11 my daughter said that she took pictures too, a couple of
12 days ago, from when we got that torrential rain. So a
13 lot of timeswe don't seeit at night. We seethe
14 remnants of it. | can't -- yeah, | would assumein
15 July. I'mnot going to tell you for afact that | know
16 that. But in the last few months, we've flooded,
17 probably, five times.
18 Q. And you said earlier, | think, that you have
19 arecord of every timeit's flooded?
20 A. Every time we're there when it floods. And |
21 don't have it every time we flooded when | got four
22 inches of rain or four inches of water build up and it
23 goes away, but any time it's substantial.
24 Q. Isthat something that you could produce?
25 A.Yes.

5 construction, was that in 2020, 2021?
6 A. 2021, | believe, was when they did this.

7 Q. And they were -- it was during the summer?
8 A. It was during the summer.
9 Q. And you said three or four months they were
10 there?
11 A. Yes, they were there along time.

12 Q. And that was the area -- that arearight next
13 to your property they were there for three or

14 four monthsin the summer of '21?

15 A. Correct.

16 Q. Prior to that construction beginning, what
17 wasthe layout of your property in relation to the
18 railroad?

19 A. Can you be specific?
20 Q. Yeah. So what changed as far asthe --
21 A. Okay. Okay. Okay. So therewasahuge--

22 where therailroad track was, a huge retention area.

23 That was, basicaly, abig ditch, approximately, 16 feet
24 wide. | don't remember how deep, but it was, you know,
25 six, eight feet deep. And it went both directions. So
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1 that'swheretherailroad is now.
2 Q. Isthe ditch running paralld to the
3 second -- the primary line?
4 A. Correct.
5 Q. And now there are two railroad tracks next to
6 it?
7 A. Correct.
8 Q. And so prior to the construction, the water

9 from your property would go out on to that retention
10 pond?
11 A. My property always drained the way | said
12 here.
13 Q. Inthe--
14 A. -- design where it goesin. And then any
15 excess would go off over to there. That's how it was
16 designed.
17 Q. And so the creek would drain into that
18 retention pond?
19 A.Yes. | mean, yeah. Theretention seemed
20 when flooding events happened, the water went into the
21 retention. Otherwise, it just, you know, would
22 continued to flow.
23 Q. And sometimes -- I'm trying to make sure |
24 understand how that retention areaworked. Did it -- it
25 took water from the creek. Did it get water from

Page 48
1 Q. North side?
2 A.Yes, gir.
3 Q. Whereis the septic tank on your property?
4 A. The septic tank is, actually, underneath the

5 lean-to of my building and the leach field isout in

6 front of that. So between our office and the storage

7 unit.

8 Q. On the north side of the property?

9 A. It would be on the -- yes, north side, north
10 central about.

11 Q. That's sort of adjacent to the creek also?

12 A. It'sinset from the creek, probably, 50 feet.

13 Q. Isthat septic tank been there since you

14 purchased the property?

15 A. Correct.

16 Q. Do you know how big itis?

17 A. The system?

18 Q. Yes.

19 A. | don't know.

20 MR. TERWILLEGER: We'l mark this as Exhibit 6,
21 | think, we're up to.

22 (Deposition Exhibit 6 was marked.)

23 Q. (BY MR. TERWILLEGER) I'm showing you, these

24 are some documents that are Bates Stamped if you look at
25 the bottom. Some of them are Bates Stamped, some are

Page 47

anywhere else asfar as it affected you?

A. | don't know. When you're not flooding, you
don't pay attention. It wasn't anissue, so | never
really paid attention to it. So that's -- but that was
the only difference with what my property was now and
then, other than the elevation, things that we spoke of.

Q. And the only elevation change was the extra
16 inches that was added to your property?

9 A. Correct. And then when | did the match on

10 the other side.
11 Q. Because we have this spreadsheet of things
12 that were -- you identified as damaged. Was there any
13 other -- the spreadsheet plus the truck, the thousand
14 dollar, approximately, deductible for the truck.
15 Besides those two things, were there any other direct
16 damages that were caused by flooding?
17 A. There's some unknowns right now, which | can
18 produce the videos. | have water going underneath my
19 concrete now every timethat it floods. So that's
20 causing damage. And my septic system just failed, which
21 they believeisfrom the flooding because it's back near
22 the septic system. But as of now, | don't have -- well,
23 then the erosion of our property line.
24 Q. Which sideisthe erosion?
25 A. That's on the north side.

1
2
3
4
5
6
7
8

Page 49
1 not. These are documents produced by you at the
2 beginning of thiscase. Some of them are Bates Stamped,
3 someare not. Do you recognize these?
4 A.Yes, sir.
5 Q. The -- looking at thefirst page. Thisis
6 Bates Stamped Home Wreckers 1. That printed information
7 onthetop right, isthat information from the camera
8 you were talking about earlier?
9 A.Yes, sir.
10 Q. And so that givesyou -- | don't see a date
11 onthere. Doesit provide the date?
12 A. So it does provide -- | don't -- we'll have
13 to get it from my daughter, but definitely it provides
14 the date and the location.
15 Q. And so thisfirst photo, is thislooking
16 south from the north end of the property?
17 A. | think if you go -- excuse me -- if you go
18 back. | think it'sin this 11/8/24, 11:43 am. up on
19 thetop | think isthe time on that photo.
20 Q. Okay. So the top-left corner?
21 A.Yeah. | know it has GPS coordinates that are
22 down below also.
23 Q. And then to the right above the photo, 2145
24 Avocado Avenue, dash, companycam.
25 A. Correct.
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1 Q. Is companycam the name of the company?
2 A. That'sthe app that | use to store these. |
3 useit for my business also.
4 Q. And so isthis-- thisis from the north side
5 of the property looking south?
6 A. Correct.
7 Q. With that you can see alittle bit of aroof
8 ontheleft. Isthat the storage?
9 A. That isthe awning in front of the storage
10 building, correct.
11 Q. Theawning in front of the storage building.
12 Isthat what you described as lean-to earlier, or is
13 that the --
14 A. | would be standing in the lean-to.
15 Q. Okay. And to the left would be the railroad?
16 A. Correct.
17 Q. So this was November 8th, 2024?
18 A. | believe so, yes, according -- I'm sure
19 that's correct.
20 Q. Now, can you see -- the driveway you
21 described, isthat visible on this photo?

22 A. Thisisall concrete. The driveway would be
23 if you're asking the U-shape, it would go like this.

Page 52
1 under water al thetime. And that's where they ended

2 up having the problems. And that's the part they
3 elevated then, just for reference, it would be this
4 section right here.
5 Q. They elevated the section that has the plants
6 onit, or to theright of the plants?
7 A. So | don't -- we're splitting hair -- | mean,
8 the plants are just holding -- they dug up to that. But
9 | mean, it'sthe concrete itself. My concrete is what
10 they elevated. And then where the plants were iswhere
11 they would have created that drainage ditch.
12 Q. Okay. And sothe-- arewe, like, on the --
13 areyou standing --
14 A. I'm standing --
15 Q. -- adjacent to your property or north or
16 south to your property?
17 A. I'm standing on your property on that -- that
18 wall that you see. It was the beginning of the
19 property.
20 Q. And from a north/south perspective, are you
21 lined up with, like, your buildings? Areyou...
22 A. | would say I'm in the center of my property
23 and I'm sitting on the east side, but I'm on the --

24 Q. So it would be alittle bit on the photo -- 24 Q. Do you know that thing that looks like some
25 A. A little bit. 25 kind of construction or something being built or
Page 51 Page 53
1 Q. -- ontheright side? 1 storage?
2 A.Yes, sir. 2 A. The scaffolding?
3 Q. Okay. Arethose your trucks? 3 Q. Yeah.
4 A.Yes, sir. 4 A. That's just scaffolding holding lumber.
5 Q. There'sthree; isthat right? 5 Q. Aspart of the Brightline construction?
6 A.Yes, sir. Thereé'sfour there. You can see 6 A. This part?
7 the windshield of one more. 7 Q. Yes.
8 Q. Okay. Wasthis-- thiswaswell after the 8 A. That'son my property. That's me.
9 Brightline people were there and al that stuff 9 Q. That'syou?
10 happened? 10 A. So al the concrete is my property. And then
11 A.Yes 11 thisisthe property right here.
12 Q. Let's go to the next photo. Can you tell me 12 Q. So that'sjust your materials?
13 what this photo is? Thisis Home Wreckers 2, for the | 13 A. Correct.
14 record. 14 Q. And the blue tarp, that's a so your
15 A. Isthis me standing on the -- the wall? 15 materials?
16 Q. What wall isthat? 16 A.Yes, gr.
17 A. That istherailroad expansion. That's 17 Q. Had any flooding happened at the time of this
18 the -- so you can see the ditch now that wasremoved | 18 photo?
19 that you were talking about. That was the retainage 19 A. | don't remember. But | would -- | don't

20 ditch.

21 Q. On the -- in the photo on the |eft side of

22 you behind you?

23 A. Not that I'm standing on. Thisis-- this

24 wasit. You can seethat. That'swhere -- that's where
25 it under-washed all my property. And then thiswas

20 know. Right about now iswhen it started. Probably not
21 because there's still relief back here.

22 Q. So thisis during the summer of 20217?

23 A. Thisisduring the -- right in the midst of
24 the construction that they were doing.

25 Q. So let's go to the next photo. Thisis Home
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1 Wreckers 3. Can you tell me what this photo is?
2 A. That's where they never finished. So they
3 left my building exposed. So they quit working on that.
4 Thiswas supposed to come all the way through. And
5 that's the edge of my building. So that goes under
6 water all thetime. So if you werelooking at my
7 buildings with your back to the south, that storage
8 building in the center, thiswould be the east side.
9 Thisisthe -- what was -- thisis the drainage ditch

Page 56
1 Q. Isthere anything in this photo that you can

2 see, provide more detail on the previous photo or kind

3 of same stuff?

4 A. Not to me.

5 Q. Okay. So going to the next, which isHome

6 Wreckers5. So we don't know what date this was taken?
7 A. No.

8 Q. Okay. What direction are we looking at in

9 this photo?

10 running north and south. They stopped up here. It was| 10 A. We are looking west.

11 supposed to come al the way through, but they never | 11 Q. West. Soisthat truck on Avocado Avenue?

12 finished that. 12 A.Yes.

13 Q. So it stopped short of the north end of your 13 Q. Isthisthe creek?

14 property -- 14 A.Yes.

15 A.Yes, gir. 15 Q. So to the left of this photo is your

16 Q. And looking at this photo, the left sideis 16 property?

17 therailroad and the right side is that area they 17 A.Yes.

18 raised? 18 Q. Okay. What were you standing on?

19 A. Thisleft sideis my storage building. The 19 A. My property.

20 right would be the railroad. 20 Q. Orisit -- are you standing on the ground or

21 Q. But maybe I'm misunderstanding. So this 21 rock or --

22 wall that we're looking at -- 22 A. Sothisjust -- just for reference, thisis

23 A. That's my storage. 23 thecreek. Thisismy property.

24 Q. That's your storage building, okay. 24 Q. So the property line is where that pole is?

25 A. Yes, sir. And that would be the east wall of 25 A.Yeah. My property lineisright where this

Page 55 Page 57

1 my storage building. 1 yellow poleis, the yellow brace, that's my property
2 Q. Okay. 2 line.
3 A. And you could almost, probably, touch the 3 Q. Okay.
4 railroad in between touching the building and the 4 A. So thisis my property under water here.
5 railroad. 5 Q. What kind of storm wasit that created this?
6 Q. Okay. And thiswas taken on November 8th 6 A. | believe thiswas the hurricane that came
7 with your companycam? 7 through last summer or last -- last fall that went to
8 A.Yes, sir. 8 the north of usto Daytona.
9 Q. November 8th, 20247 9 Q. And isthat Avocado Avenue flooded back

10 A. According to that, correct. 10 there, too?

11 Q. Doesthis area, this drainage canal, does 11 A.Yes.

12 that fill up with water? 12 Q. And going to the photo, Home Wreckers 6. |s

13 A. Oh, yeah, constantly. 13 it the same -- same day?

14 Q. Okay. So let's go to the next photo. This 14 A.Yes, sir.

15 isHome Wreckers 4. Isthisanother photo from that | 15 Q. Now, let's go to Home Wreckers 7.

16 same day we looked at before? 16 A. Okay.

17 A. Yeah. It must just be another bigger photo. 17 Q. Isthis, basically, that same view?

18 Q. Okay. Solooking -- the top-left corner on 18 A.Yes, sir.

19 this one says November 8th, 2024. Do you think that's | 19 Q. And thisis-- and what -- isthisthe way it

20 the date that you printed this, not the day the photo 20 lookswhen there's no rain, sort of, anormal day?

21 wastaken? 21 A.Yes, gr.

22 A. That probably iswhat's going on. | can get 22 Q. And if the grass -- isthe water line here,

23 those dates on them. | know they have them. Now that
24 we're seeing that, yes, you're correct, that's probably
25 when we downloaded or printed them.

23 the property line?
24 A. Isthe water near the property?
25 Q. No. Let meask that again. So the creek is
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1 ontheright side?
2 A. Correct.
3 Q. And where the creek ends, isthat your
4 property?
5 A. It'smixed. Thisis, actually -- mine comes,

6 like, down the middle of it. It'saweird pie shape and
7 then the City owns a part of the wedge. | own a part of
8 it; they own a part of it.
9 Q. Does the City own the ditch? 1I'm sorry.

10 Does the City own the creek?

11 A. | believe so.

12 Q. The City maintainsit?

13 A. They own part of it. Yes, they maintain it.

14 Q. And this culvert is going undernesth Avocado

15 Avenue?

Page 60
1 Q. When was this photo taken?

2 A. It was one of multiple. | don't know. |
3 would have to get in the companycam to know which --
4 when it was taken. | just know because the other two
5 trucks are here and they weren't. | know thelast onel
6 wasthere by myself. And that's my wife and my son's
7 truck. Sothey weren't there at the ones that we were
8 referencing prior.
9 Q. Isthat red truck a Home Wreckers truck?

10 A.Yes.

11 Q. Arethose -- the trees there, sort of, in the

12 middle of the water, are those trees that retention

13 area--

14 A. That's the edge of the retention.

15 Q. And what are you -- what's the photo taken

16 A.Yes 16 from? Where are you standing or --
17 Q. And what's on the other side of Avocado 17 A. Standing on the roof of the storage building.
18 Avenue? 18 Q. Okay.
19 A. Houses. 19 A. Thisisthe part -- | guess, | shouldn't --
20 Q. Isthere more creek? 20 thisiswhat | told you happens all the time.
21 A. Theresmore creek. Yes, there'smorecreek. |21 Q. Okay. Andthisisif it rains for than four
22 Q. Where does it drain to eventually? 22 hours?
23 A. Totheriver, | would assume. 23 A. Yeah. | mean, if it rains more than four
24 Q. And isthat east or west? 24 hours, it'sthe big one.
25 A. East. 25 Q. Okay.
Page 59 Page 61
1 Q. Okay. Soit'sdraining underneath the 1 A. And thisis what happens continuously.
2 railroad? 2 Q. Solooking at thisthen, it looks like the --
3 A. Correct. 3 you got araised area on the left where it's paved and
4 Q. In relation to those photos where the 4 thetrucks are parked. It's not so much under water.
5 hurricane was coming through, was this before or after; 5 And then to theright of that it's under water; is that
6 do you know? 6 right?
7 A. | don't remember. It was a reference photo. 7 A. The edges are al raised to match like we had
8 Q. So going to Home Wreckers 8. Isthis Avocado 8 discussed. That'swhere -- that paving part is where
9 Avenue we're looking at? 9 they quit making paving. So filled it in with crushed
10 A.Yes. 10 concrete.
11 Q. And it's the same storm? 11 Q. And the storage container in the back, is
12 A. More than likely. 12 that your property or is that the neighbor's property?
13 Q. Isthe driveway at the bottom, is that your 13 A. That is my property.
14 property? 14 Q. Do you use that container for storage?
15 A.Yes. 15 A.Yes.
16 Q. So thisiswhat you're talking about where 16 Q. Isthat the edge? Beyond that container,

17 you said the front of your property --

18 A. It comes, yes, correct.

19 THE REPORTER: | didn't hear that. It comes
20 what?

21 THE DEPONENT: It comes up in the front of the

22 property and then goes back down.

23 Q. (BY MR. TERWILLEGER) Going to the next one,
24 Home Wreckers 9. Was this from that same time?

25 A. No.

17 whose property isit?

18 A. Thewhite wall ismy property wall.
19 Q. Does that neighbor's property flood?
20 A. I don't -- yes. | don't know how much, but

21 not like mine.

22 Q. Has that neighbor raised their property?

23 A. Their -- no. They've raised the whole back,
24 thisarearight here.

25 Q. Okay. Let'sgoto Home Wreckers 10. Isthis
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1 Avocado Avenue again?

2 A.Yes

3 Q. That'sabig sign there. Was thisduring

4 that storm?

5 A. | don't think so. But | don't -- | think

6 thiswas adifferent storm.

7 Q. Isthe -- the areato the right of that tow

8 truck, isthat the creek?

9 A.Yes.
10 Q. Sothisisall of Avocado Avenueis flooded?
11 A. It doesn't dl flood. There's, like, a
12 60-foot beach way or something. But thisis-- thisis
13 Avocado. I'm not disputing that.
14 Q. So the -- when Avocado floods, isit -- isa
15 60-foot area, kind of, in front of your property is more
16 likely to flood; isthat right?
17 A. Say that again.
18 Q. When Avocado Avenue floods, isit the areain
19 front of your property that's more likely to flood, or
20 isit the whole road?
21 A. | guess, I'm not exactly -- by thetime
22 Avocado floods, I'm -- like, I'm swimming.
23 Q. You said there's a 60-foot area of Avocado --
24 A. I'mjust saying, you said all of Avocado was
25 under water. It doesn't all go under water.

Page 64

1 A. Have they been blocked previously?

2 Q. Yeah, they're -- yes.

3 A. So when there was the one time why they

4 denied meisthey said the reason why it flooded was

5 that the -- adumpster blocked.

6 Q. And that was during Brightline construction?

7 A. Yes. That was one of the ones, yeah.

8 Q. Does that -- has this drainage been blocked

9 any other times that you're aware of ?
10 A. Sowhen | bought my property, | did my due
11 diligence. And when | did that at one time, that
12 property had seven inches of water in it because those
13 got plugged.
14 Q. Do you know what caused them to plug?
15 A. | guessit was mooring balls. But |
16 wasn't -- that was before my time.
17 Q. Okay. So you learned about the flooding, or
18 this happened while you were doing your due diligence?
19 A. It happened while | was doing my due
20 diligence.
21 Q. Did this -- this drainage, these pipes change
22 during Brightline construction?

23 A.Yes.
24 Q. How wasiit before the construction?
25 A. The pipe -- the drainage would have been --

Page 63

1 Q. That'swhat I'm asking, what part of it goes
2 under water?
3 A. A couple hundred feet, maybe, each way. |
4 don't know exactly --
5 Q. Okay.
6 A. -- about that.
7 Q. Okay. Goingto Home Wreckers 11, isthis

8 a--

9 A. Thisiswhere the drainage pipes used to be,
10 or thisiswhere they are underneath. You can,
11 probably, see the indents in the water from it swirling
12 down. So the three pipes are underneath that. They
13 drain underneath.

14 Q. Thisisaphoto of the creek?

15 A. Correct.

16 Q. And you're standing on your storage?

17 A. Correct.

18 Q. And so the drainage pipes then go under the
19 railroad property?

20 A. Correct. You seethelittle swirlsright
21 there?

22 Q. Yes.

23 A. That's al three of the drainage pipes.

24 Q. Do those get -- have those been blocked

25 previoudy?

Page 65
1 they would have been back here where this -- instead of

2 this close, they would have been back with this. So
3 they extended them forward and raise them seven inches.
4 Q. Okay. Since the Brightline construction
5 occurred -- actually, strike that.
6 Do you know, since the City owns the creek, do
7 you know whose responsibility it is to maintenance these
8 drainages?
9 A. | don't know.
10 Q. Let's go to the next photo, Home Wreckers 12.
11 Can you tell me what this photo is?
12 A. So that's up on top of that. That'sa
13 picture sometimes when we're not there. So we got there
14 the next day and that would have been the marks of where
15 the water would have been that night.
16 Q. So it flooded overnight and it drained away
17 before you get there the next morning?
18 A. Correct.
19 Q. Going to the next photo, Home Wreckers 13.
20 Isthisanother --
21 A. | think that would have been the same time
22 that we referenced the one that --

23 Q. Okay.
24 A. -- prior. Just another angle.
25 Q. Yeah, just make sure the record is clear
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1 then. Home Wreckers 9 and Home Wreckers 13 are the same

2 time, just, sort of, two different angles so you can see
3 moreof it?

4 A. | would say it's -- yeah, it's, probably, the

5 sameasnine.

6 Q. Had you -- you can see alittle bit of the

7 officeontheright. Isthat the office on theright

8 side?

9 A.Yes.
10 Q. Isthat raised?
11 A.Yes.
12 Q. That the blocks on the bottom?
13 A.Yes.
14 Q. And going to Home Wreckers 14. Isthis,

15 essentially, the same, kind of, the same time as that

16 last photo we looked at of the creek?

17 A. | would say it might be. | don't -- | would

18 say, probably. It would make sense.

19 Q. And then Home Wreckers 15 looks like another
20 shot of Avocado Avenue. The same -- same --

21 A. Yeah, thenit's probably -- | don't know.

22 There was so many different ones.

23 Q. Yeah. | think -- correct meif I'm wrong,

24 but | think Home Wreckers 15, 16, and 17 are duplicates,
25 isthat fair?

Page 68
1 never even had that assumption. So it was always

2 Brightline.
3 Q. And so did you ever talk to anyone from
4 Florida East Coast Railway while they were doing the
5 construction?
6 A. Not to my knowledge. It was always
7 Brightline.
8 Q. And you say blame, the mayor blamed
9 Brightline or Florida East Coast Railway. What -- how
10 did -- can you give me more details of what exactly he
11 said?
12 A. When the railroad track went in, the
13 retention that was used for everything is what changed.
14 Andthat's -- so they -- so that that -- they said we
15 had to take it up with you.
16 Q. Did the mayor talk about the drainage for the
17 maintenance of the creek at all?
18 A. | never asked him about maintenance.
19 Q. So the mayor didn't take any action? He
20 said, go deal with the railroad?
21 A. Not real -- | mean, hetook action by
22 bringing in the news crew. And that was, basicaly,
23 bring it up with railroad.
24 Q. Was that during the construction we were
25 talking about earlier when --

Page 67
A. WEéll, could be.

Q. Save us sometime.

A. Yes, they look like they're duplicates.

Q. Okay. And inlooking at these photos,
5 approximately, how many different events do you
6 think are-- | know you said it floods alot of times.
7 How many different times do you think these photos are
8 covering? Three or four?
9 A. | think three or four in these photos, yes.

10 Q. Because they all would have happened before

11 November 8th, 2024 --

1
2
3
4

12 A.Yes.

13 Q. -- correct?

14 Have you talked to the City about the

15 pre-flooding?

16 A. | have.

17 Q. You said you have not?

18 A. | have.

19 Q. Okay. What -- tell me about that.

20 A. We-- | had the mayor out there. We talked

21 about it and he blamed you guys.

22 Q. You said blamed us. Do you mean Brightline
23 or Florida East Coast Railway?

24 A. We aways blame Brightline because we didn't
25 -- until | met you representing Florida East Coast, we

Page 69
1 A. Just about everything that -- all my

2 interaction with them was always during that time frame.
3 Prior, | never had any interaction. And when they

4 pulled out, never again. They never responded to us

5 again.

6 Q. And after the construction was finished, did

7 you speak with anyone from the City about the drainage
8 after that?

9 A. No.
10 Q. Did you ever talk to anyone at the County
11 about the drainage?
12 A. No.
13 Q. Anyone at the State?
14 A. No.
15 MR. TERWILLEGER: We've been going for about an

16 hour and 20. Do you want to take a break?

17 MR. MELOON: Yesh.
18 MR. TERWILLEGER: Let's go off the record.
19 THE VIDEOGRAPHER: Going off the video record.

20 Thetimeis11:22 am.

21 (Recess taken from 11:22 am. to 11:33 am.)

22 THE VIDEOGRAPHER: Coming back on the video
23 record. Thetimeis11:33 am.

24 Q. (BY MR. TERWILLEGER) So when the -- when
25 it'snot raining, | just want to clarify, when there's
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1 norain, does the property flood?
2 A. No.
3 Q. And you talked earlier that you, sort of,

4 made the canal that goes out from your property to the
5 creek alittle bit deeper, and then -- can you describe
6 what you did -- what you did to try to get the water off
7 your property into the creek?
8 A. So it drains, essentially, the same, the way
9 it was designed to fill up the retention and then put --
10 and then to drain into the creek was just the way the
11 property naturally came together. | put atwo-foot pipe
12 there and covered that up when | raised thisto match
13 the elevation here. So it works exactly the same.
14 However, I'm able to control it because the water comes
15 up sofastin here, that | can block that off to not
16 alow extrawater on my property many timesjust to
17 mitigate the flooding.
18 Q. Okay, so you put adrain, apipein to
19 replicate the same --
20 A. The same, exactly, exactly. I'm sorry to
21 interrupt.

Page 72
A.Yes.

Q. Did you get an appraisal at that time?

A. I don't think so. | know I didn't. | didn't

4 need it.

5 Q. Has-- ALT isthe owner of the property. Has
6 ALT refinanced the property at all?

1
2
3

7 A. No.
8 Q. Has ALT attempted to sell the property since
9 2019?

10 A. Havel tried to sdll it?

11 Q. Yes.

12 A. No.

13 Q. Have you received any appraisals for any

14 reason since 2019 of the property?

15 A. No.

16 Q. And same questions for Home Wreckers. Has
17 Home Wreckers gotten any appraisals or tried to sell the
18 property? Have you gotten any appraisals for the
19 property?

20 A. No.

21 Q. Were the office and storage buildings on the

22 Q. Have you done anything else to help the 22 property when you purchased it in 20197
23 property drain faster? 23 A. The storage building was. The office was
24 A. Nothing to drain. 24 not.
25 Q. You mentioned whenever you were doing your | 25 Q. When was that installed?
Page 71 Page 73
1 duediligence back in 2019 that the property flooded at | 1 A. Two years after, probably.
2 that point, right? 2 Q. Isthe property overall --
3 A. At some point in history, it flooded, 3 Al --
4 correct. 4 Q. Go ahead.
5 Q. At some point. Was that before you purchased | 5 A. I'mtrying so hard. It would have been

6 the property?

7 A. Correct.
8 Q. During your due diligence period?
9 A. When | bought my property and | did the

10 research, at one point, all three of those pipes had
11 plugged in that property and flooded.

12 Q. Did the property flood between when you
13 purchased the property in 2019 and when Brightline
14 construction started in the summer of 20217

15 A. No.

16 Q. Areyou aware of any other flooding, other
17 than that one incident?

18 A. No.

19 Q. When you were looking at the property and
20 doing your due diligence, did you get any surveys or any
21 other topographic maps or site plans or anything for the
22 property?

23 A. | did not. | just got a border or boundary

24 survey for my closing.

25 Q. Do you till have that?

6 prior. It wouldn't have been two years because the

7 office wasthere when it started flooding. So it was,

8 probably, shortly after that | put the officein.

9 Q. Isthere agradual decreasein elevation from
10 the property from that lip at Avocado Avenue down to the
11 west -- the eastern boundary of the property?

12 A. No. Itdrain-- everything goesto the

13 retention.

14 Q. The lowest point is the retention?

15 A.Yes, gir.

16 Q. So we talked about earlier, the damages that

17 you are asking for in this case is 200,000 in decreased
18 property value and 650 or so in other damages. Do you
19 recall that?

20 A.Yes, gir.

21 Q. Outside of that spreadsheet we talked about

22 earlier and the thousand dollars for the deductible,

23 what -- what is the reminder of the damage request for?
24 A. To elevate the property. I'll haveto

25 re-pour the concrete that | have. | want to elevate the
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1 roof because I've given up three feet of the interior

2 storage, and | can't get my machinery or anything, my
3 trucks or the machinery into the storage anymore. To
4 put in -- to finish the foundation work around my
5 building. To put in aseawall because it's continually
6 eroding now. All thewiring has to be lifted and
7 raised. The septic needsto be done now. | havea
8 complete breakdown that | think you haveit. | believe
9 those were the main costs.
10 Q. When you say a complete breakdown, are you
11 referring to the estimate proposal s that you had --
12 A.Yes.
13 Q. Have -- and we'll look at those. Have you,
14 actually, done any of the work that was in those
15 proposals?
16 A. The only thing I've done to date now is |'ve
17 had to get a-- |'ve started the civil engineering to
18 redo the septic.

19 Q. And so that's still in the planning phase?
20 A. I've engaged them.

21 Q. Has the septic been replaced yet?

22 A. | can't until that's -- until they're done,

23 but it will be.

Page 76
1 Q. Isthat the natural elevation of their

2 properties?

3 A. That's where their offices are, correct.

4 Q. Did they raise the property underneath their

5 officesto get to that elevation?

6 A. Their offices have not flooded, period. And

7 they didn't raise them. So I'm not sure -- I'm not sure

8 if I'm not answering your question correctly.

9 Q. No, you are. So they haven't done anything?
10 The condition of their property prior to Brightlineis
11 the same asit was after, they just haven't flooded
12 because their property is higher?

13 A. Their propertiesflood. Their officesare

14 high enough that they don't flood. Okay. Just so we're
15 clear.

16 Q. Yes. And you want to raise the entirety of

17 your property by 32 inches?

18 A. Correct. Some of it's -- that's an average.

19 Q. What would happen with the retention in the
20 areaof the middle of your property under this plan?
21 A. Well, then it could go to where you guys said
22 it could go to.

23 Q. I'm sorry. Say again.

24 A. So there'samap that you might have that |

25 gaveyou. Your plan claims-- so if thisis my property

24 Q. You said elevate the property. Areyou
25 talking about elevating the entire property?
Page 75
1 A.Yes.
2 Q. By how much?
3 A. Thereisabenchmark. It's, approximately,

4 32 inchesor three. There's abenchmark where
5 everything else around me doesn't flood. Like, none of
6 the other offices, none of the other -- and there -- |
7 know what that mark is where -- wherever it getsto a
8 certain elevation, the water goes somewhere else. |
9 don't know where it goes, but it doesn't go past that
10 point. | need to elevate to that elevation.
11 Q. So the buildings and the properties also on
12 Avocado Avenue, when they get to 32 inches, they don't
13 flood?
14 A. They do not. I'm the only one that's gotten
15 water into my buildings.
16 Q. Did the other property owners raise their
17 properties by 32 inches?

18 A. They did not. 32inches| said, not 13.

19 Q. 32, right?

20 A.Yes.

21 Q. Yes. Let merestate that question then. Did

22 the other property owners raised their properties by
23 32inches?
24 A. To my knowledge, they have not raised their

25 properties.

Page 77
1 again. I'll useit for reference. Andthisisthe

2 railroad, and thisis south. Y our guys plan say that
3 theretention, the water is held right here. It'san
4 empty parking lot. It's my property, Mike Willis
5 property, and then you guys have a property here. Your
6 plan saysthat's the retention. But it's 30 inches
7 higher than | am. Soit al elevatesup. Soif | went
8 upto 33inches, at least, that could come and actually
9 be used as retention.
10 Q. Okay. Isthat onthe-- isit thelot on
11 Avocado Avenue, or isthat on the railroad right next to
12 rail line?
13 A. It'son -- off of Avocado Avenue. You guys
14 showed it to us the last time we met at the --
15 MR. MELOON: And let's not discuss anything that
16 was discussed at mediation.
17 THE DEPONENT: Okay. My bad.
18 MR. TERWILLEGER: Okay. So let'slook at what
19 welll mark as Exhibit 7.

20 (Deposition Exhibit 7 was marked.)

21 Q. (BY MR. TERWILLEGER) Do you recognize this
22 document?

23 A.Yes, | do.

24 Q. What isit?

25 A. ltisan estimate for -- from B. H. Hamilton
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1 for raising al our electrical that's inside our

2 buildings now. And to raise everything so we can raise
3 the roof and get back our square footage.
4 Q. Thisis made out for -- to Home Wreckers?
5 A. Correct.
6 Q. So Home Wreckers would be paying for the
7 construction work here?
8 A. This goes -- the only way | can answer that
9 isinmy brain. | never saw the difference between
10 thosetwo. Now that you're asking me, | would have to
11 decide what -- we would be approaching thisin a
12 different way, if that makes senseto you. At that
13 time, | was not thinking that. | was thinking Home
14 Wreckers because that's how my brain thinks.

Page 80
1 A. Well, were-- my intent isto raise this

2 roof and get my property back to where it was. So then
3 everything will be -- they'll have to be disconnected.
4 Then the roof goes up and then thiswould go in at the
5 sametime. So then they would, obviously, be too low at
6 that time.
7 Q. And thiswork, this proposal has not -- you
8 haven', actually, contracted to do this work, right?
9 A. No, sir.
10 Q. Would this just be work on the office, or the
11 office and the -- which buildings would this be on?

12 A. The storage building.
13 Q. Storage building, okay.
14 I'm going to show you what we're going to mark

15 Q. SO ALT isthe family trust you said? 15 as Exhibit 8.
16 A.Yes, sir. 16 (Deposition Exhibit 8 was marked.)
17 Q. Areyou the trustee? 17 Q. (BY MR. TERWILLEGER) Do you recognize this
18 A.Yes 18 document?
19 Q. Areyou the sole trustee? 19 A.Yes, sir.
20 A. No. 20 Q. What isit?
21 Q. Who elseisatrustee? 21 A. Itisabid to do the seawall to maintain the
22 A. My wife. 22 property barrier there against the water, and to portion
23 Q. So you and your wife are the only trustees? 23 against where my building, where they didn't finish the
24 A. I don't know. | know my wife. My daughter | 24 building.
25 isthe bossif something happensto me. 25 Q. And this was a proposal from January 13th,
Page 79 Page 81
1 Q. So | wasn't digging. So the decisionmaker is 1 2025?

2 for --

3 A. | make decisions.

4 Q. --if ALT isgoing to spend money on
5 something --

6 A.lt's--it's-- it'sme and my wife.

7 Q. Okay. The scope of work on this, raise all

8 dlectrical outlets. Where are the electrical outlets

9 right now?
10 A. Everything isjust low. Everythingis
11 awkward because we raised the elevation of the slab so
12 much and then the panels are too low. And then, so
13 everything isjust not where it's supposed to be.
14 Q. So with the electrical outlets, specifically,
15 then they are -- they still function, they're just lower
16 than they should be?
17 A. Correct. They do function.
18 Q. Bring service panels up to code. What does
19 that refer to?
20 A. They're too low.
21 Q. Isthere anything else wrong with them, other
22 than being too low?
23 A. No.
24 Q. Raise dl lighting fixtures. Arethey aso
25 too low?

2 A.Yes, dir.
3 Q. And you have not, actually, done this work
4 yet, right?
5 A. No, sir.
6 Q. The seawall -- well, let's start, looking at
7 project scope. It saysinstall anew 226 foot seawall
8 with two six-foot returns on the east and west property
9 line. East property line would be the railroad side?
10 A. Correct.
11 Q. And the west property line would be the
12 Avocado Avenue?

13 A. Correct.

14 Q. Isthisthe length of each of those? Isthe
15 226 foot, isthat running the entire --

16 A. Correct.

17 Q. -- eastern length of your property?

18 A. Correct.

19 Q. And the entire western length of your

20 property?

21 A. The entire northern.

22 Q. Northern?

23 A. Yeah.

24 Q. Because it says east and west.

25 A. So it would be running east and west on the
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1 north property line.
2 Q. Okay. Soyou're running from the east to the
3 west --
4 A.Yes.
5 Q. -- on the north side?
6 A.Yes, sir.
7 Q. Thisisrunning along the creek?
8 A.Yes, sir.
9 Q. Okay. And thiswould be 24 inches above the
10 existing bank?
11 A. Correct.
12 Q. Now, if you raise the entire property
13 32 inches, would this be necessary?
14 A. Well, we would have to -- we would have to
15 hold it there somehow.
16 Q. So the seawall would then be --
17 A. There would be some drainage to it. That's

18 why it's only coming up 24 inches.

19 Q. Did you get the survey as mentioned here at
20 the bottom of the first page?

21 A. | havethe survey. | would haveto get mine
22 updated.

23 Q. Did you have a survey that was less than six
24 months old as of January 20257?

25 A. No, sir.

Page 84
Q. So thisisthe work to raise the storage

1
2 roof?
3 A. Correct.
4 Q. Okay. Anything else encompassing this?
5 A. Excuse me.
6 Q. Isthere anything else covered by this
7 proposal?
8 A. Just the retaining walls and staying on
9 the -- which would be the corner where you saw the
10 trucks, thefirst part is the retaining wallsin that
11 corner to maintain our new elevation. And then the rest
12 of itisfor moving everything up.
13 Q. So looking at the breakdown then, the --
14 would that $165,000 be -- be the storage building?
15 A.Yes, sir.
16 Q. Okay. And for thiswork, you have nat,
17 actualy, done the work or paid anyone?

18 A. No, sir.

19 Q. No contract yet?

20 A. No, sir.

21 Q. Did you make any modifications to the storage

22 building after your purchased the property?

23 A. Thelean-to it that's off the front, |

24 enclosed after the railroad went up. | had so many

25 rocks coming in that | put in partition walls now, which

Page 83
Q. No. Would the plan with this be that the

1
2 pipethat you installed that's draining into the creek,
3 would that remain?
4 A. Excuse me.
5 Q. You said that you installed a pipe that's
6 draining water into the creek, kind of, where the
7 natural drainage point of the property is right now?
8 A. So | would be -- | would assume that's going
9 to bethe same. It will be out of my control at that
time. 1'm going to have to get another civil engineer
to write up the plan for it. | would assume he's going
to do the same thing, but elevated, but | don't know.

Q. Okay. And thiswould be $134,000 for the
seawall?

A.Yes, dir.

Q. I'll show you what we're going to mark as
Exhibit 9.

(Deposition Exhibit 9 was marked.)

Q. (BY MR. TERWILLEGER) Do you recognize this
document?

A.Yes, Sir.
22 Q. What isit?
23 A. It's an estimate based on my numbersto lift,
24 bring in thefill, detach the roof, and bring everything
25 up to the elevation we discussed.

10
11
12
13
14
15
16
17
18
19
20
21

Page 85
1 you can see now.

2 Q. About how much did that cost; do you know?
3 A. | have no -- afew thousand dollars. And |
4 raisethedabinside.
Q. And the office building you installed, you
6 built that? It wasn't there when you purchased it?
7 A. It'saportable building. We'rein -- were
8 trying -- we're building anew one. But | just bought
9 that and brought it in.

(&)]

10 Q. Do you how much that cost?

11 A. 15,000.

12 Q. And then that's the same one that's still

13 there --

14 A.Yes, sSir.

15 Q. -- that's raised up on the box now?

16 Okay. Handing you what we're going to mark as

17 Exhibit 10.

18 (Deposition Exhibit 10 was marked.)

19 Q. (BY MR. TERWILLEGER) Do you recognize this

20 document?

21 A.Yes, sir.
22 Q. And what isthis one?
23 A. Thisisfor doing -- redoing al the concrete

24 work after we elevate the property.
25 Q. And it says, approximately, nine -- not
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1 approximately -- it says: 9,000 sguare feet of fiveinch
2 thick concrete. 1s 9,000 square feet the entirety of
3 your property?
4 A. No. No. It would be about 80 percent of the
5 existing concrete that you drive on, the little driveway
6 and where we have the storage up front next to the
7 ralroad.

Page 88
Q. What's the value of the property right now?

A. Right now?

Q. Yes.

A. | have no idea.

Q. Let me show you what I'll mark as Exhibit 12.
(Deposition Exhibit 12 was marked.)

Q. (BY MR. TERWILLEGER) And what isthis
8 document?

~N o o b WN PR

9 A. It looks like our Complaint and Demand for a
10 Jury Trial.
11 Q. Did you review this before it was filed?
12 A.Yes.
13 Q. Let mejust ask you about a couple of the

14 dllegationsin here. Looking at paragraph 11. The

15 allegationis: Defendant performed or supervised the
16 upgrade and renovation of the tracks in adjacent areas.
17 Do you know whether Florida East Coast Railway performed
18 any of the renovations?

19 A. | don't know that.

20 Q. Did you ever see anyone from Florida East

21 Coast Railway at the site supervising or anything?

22 A. Tomy knowledge, | didn't know what east

23 coast railroad.

24 Q. In paragraph 13, the allegation is; Asa

25 result of the above described renovation, defendant now

8 Q. 80 percent of the existing concrete would be
9 raised?
10 A. Correct.
11 Q. And thisone is $121,000; is that right?
12 A. Correct.
13 Q. You haven't signed a contract or done any
14 work on this one, right?
15 A. No, sir.
16 Q. Showing you what we'll mark as Exhibit 11.
17 (Deposition Exhibit 11 was marked.)
18 Q. (BY MR. TERWILLEGER) And what isthis
19 document?
20 A. Thisisfrom Elvisat EV Tractor for the cost
21 of bringing in the fill.
22 Q. What isthefill going to do?
23 A. Elevate the property.
24 Q. Thisiswhat going to get the entire property
25 up to average 32 inches?
Page 87
1 A. Correct.
2 Q. Okay. Have you signed any contract for this
3 work yet?
4 A.No, sir.
5 Q. Have you elevated any of the property yet?
6 A. Not other than what | told you on that
7 eastern border and that -- or northern border and that
8 southeast corner to match the existing, match that
9 trough.
10 Q. Okay. When did you do that again?
11 A. Almost immediately in response to what was
12 going on. Soif they had finished on -- it was less
13 than aweek, probably, that they finished that we
14 started doing it immediately just to mitigateiit.
15 Q. Okay. When we looked at theinitial
16 disclosures, and you can look back if you want, it says
17 one of the damages you were claiming was a $200,000 in
18 decrease in value of the property. Do you recall that?
19 A.Yes.
20 Q. How did you come up with that number?
21 A. | worked through it with Nathan. | don't
22 remember the exact --

23 Q. Don't tell me anything about conversations
24 you had with Nathan.
25 A. Okay then.

Page 89
1 directs water away from the railway, rail and

2 right-of-way and onto the property. |swater coming --
3 the water that's flooding the property coming from the
4 railway itself, or isit coming from the ditch?

5 A. From the -- well, it comes -- to this exact

6 number 13, the water on your rail, the new railroad

7 dumps directly onto my property.

8 Q. Where -- where along the -- there'sawall,

9 right?
10 A. So it comes through the wall in multiple
11 places.
12 Q. Okay.
13 A. And then where the -- on both ends especially

14 the one on the far side where that water goes underneath
15 where we talked about where they put the new pipe, it
16 comesin therelike araging river. | have to keep

17 cleaning that out. It washes out the tracks.

18 Q. Okay. And does any of that water stay in

19 that areathat Brightline installed that raised your

20 property 16 inches?

21 A. I'm sure water staysin there. It goes-- |

22 don't know whereit al goes.

23 Q. If you go flip back to page six. | just want
24 to ask you about the trespass claim. Paragraph 23, it
25 says: Defendant continuously causes a substance to
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1 enter onto the property. |sthe substance that being

2 referred to there water?

3 A.Yes.
4 Q. Andisit continuously coming onto the
5 property?
6 A. So the word continuously means, like, it
7 never stops?
8 Q. Well, that's what 1'm asking.
9 A. Tomel fed it's continuously.
10 Q. There are breaks?
11 A. Thereare breaks. Yes, sir.
12 Q. Wasthe -- we talked earlier, you said that

13 Brightline offered to pay for damages and then didn't
14 end up doing it. That's why you gave them the

15 spreadsheet. Do you recall that?

16 A.Yes.

17 Q. Did they make that offer in an e-mail or text
18 message or in writing?

19 A. 1 would have to look if it wasin writing.

20 They came out and visited all of us. That'swhen | told
21 you there was so many people there. And they came and,
22 you know, to our office and talked to us, said, put it

23 together and e-mail to us here. And so | don't know if
24 they e-mailed. | have e-mail correspondence after that
25 | recall, but | don't know if it started.

Page 92

1 Brightline and them denying, refusing to pay, do you

2 have any other communications with Brightline?

3 A. No.

4 Q. Did you have any e-mail communications with

5 the mayor?

6 A. No.

7 Q. Isthere aphonecal or...

8 A. 1 didn't bring him out. It was the neighbor

9 that asked him to come, and | talked to him at that
10 time.
11 MR. TERWILLEGER: Okay. Actualy, I think I'm
12 pretty closeto being done. Let's take five minutes and
13 let me --
14 MR. MELOON: Perfect.
15 THE VIDEOGRAPHER: Going off the video record.
16 Thetimeis12:05p.m.
17 (Recess taken from 12:05 am. to 12:20 am.)
18 THE VIDEOGRAPHER: Coming back on the video
19 record. Thetimeis12:20 p.m.
20 Q. (BY MR. TERWILLEGER) Just afew, kind of,
21 follow up or clean-up questions here at theend. | just
22 want to make sure, the documents that we talked about
23 that you said that you have, you have e-mails with
24 Brightline where you sent them the spreadsheet and they
25 denied?

Page 91
Q. Did you send the e-mail, you, personally?

A. Probably not. Probably Brandy, my daughter.
Q. Do you recall if there was an acknowledgement
4 of receipt or received, or some kind of response from

5 them?

6 A.Yes. They said that they weren't paying

7 because the dumpster floated against the --

1
2
3

8 Q. That was their response?
9 A.Yes.
10 Q. | apologize for speaking over you.
11 A. That'sal right.
12 Q. Arethere any other photos that you have of

13 flooding that you've taken that were not produced in
14 this case?

15 A. That you don't have?

16 Q. Yes.

17 A. Yes. He asked meto put those all together.

18 Q. Okay. Do you know how many?

19 A. I don't.

20 Q. A guess?

21 A. | don't.

22 Q. Okay. Do you have any e-mail communications

23 between you and Florida East Coast Railway?
24 A. No.
25 Q. Other than the ones we talked about

Page 93
1 A.Yes.
2 Q. And then you have a card for the person at
3 Brightline that you spoke with?
4 A.Yes.
5 Q. That's not the same person as the person you
6 were e-mailing with, right?
7 A. No, sir.
8 Q. And you never sent any e-mailsto that -- the
9 lady that was there supervising?
10 A. No.
11 Q. You aso have the records of flooding that

12 you're taken --

13 A. Pictures.

14 Q. Let go back. So you said you have -- you
15 take pictures when there are flooding events?

16 A.Yes.

17 Q. Do those pictures have dates?

18 A.Yes.

19 Q. So you can produce something that has the

20 dates of each time it floods?

21 A.Yes.

522 Q. Has there been any change since April in the
23 pattern of flooding on the property?

24 A. Since April of thisyear?

25 Q. Of thisyear, yes.
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1 A. Thisyear we've had less flooding. So that
2 would have been including April, but...
3 MR. TERWILLEGER: Okay. That'sall | have for
4 you. | might have some follow up.

5 CROSS-EXAMINATION
6 BY MR. MELOON:
7 Q. So when we were going Exhibit 3, which is our

8 initial disclosures, specifically, on page five of six,
9 you said you didn't know who would receiveit, each
10 damage. Would ALT receive the land value and damages to
11 theland?
12 A.Yes.
13 Q. And then Home Wreckers would receive the lost
14 value of itstangible property or rights, such as, for
15 example, the truck deductible that you paid?

16 A.Yes.

17 Q. Do you know who owns the railroad track?
18 A. | don't know for sure, no.

19 Q. Do you know where -- how does water flow

20 generally?

21 A. On an everyday occurrence?

22 Q. Yes. And this may sound like a stupid

23 question, but does water flow downhill or uphill?
24 A. Downhill.

25 Q. And what way does the water flow -- if you

Page 96
1 available in Melbourne, Florida?

2 A. Not that | can find.
3 Q. What is valuable to you about M2 zoning?
4 A. It dlows meto do multiple businesses out of
5 one spot, out of one location. And also alows meto
6 rent out space for businesses that can't do many -- M2
7 dlowsalot of things that most zoning does not.
8 Q. Arethere things that Home Wreckers does that
9 wouldn't be allowed in another zoning district?
10 A. | don't know for sure.
11 Q. And then turning to Exhibit 5, which isthe
12 spreadsheet of damages that you gave to Brightline.

13 A.Yes.

14 Q. Thefourth line on that is for the 2019
15 F150 --

16 A. | havetofindit. | havetofindit. Yes,

17 thatisit. | don't know why | didn't seeit the first

18 time.

19 Q. Prior to 2021 when the -- when the second

20 track wasinstalled, was that -- let's back up alittle

21 bit actually.

22 So this -- what happened when a new track was
23 installed on the railroad right-of-way to your east?

24 A. We started to flood.

25 Q. And what -- what -- what was exactly done on

Page 95
1 can, kind of, explain the water flow for the property in

2 general? Where doesit -- where does it go?

3 A. So I'm trying to make sure I'm understanding
4 your question. But on a-- the water flows past me

5 on-- on adaily basis on east -- west to east on the

6 north side of my property when arain event, if that's
7 what we're asking, it comes to me from everywhere.

8 Q. So you receive the water from everywhere?
9 A. From all four sides of me, | receive water.
10 Q. So from the north, the east, the west, the
11 south?
12 A.Yes.
13 Q. How does the water come on to your property

14 from the east?

15 A. It comes around both sides of the -- the

16 retention wall and flows down to the pipes. And it
17 comesthrough al the cracks that are built in that

18 construction wall, which can be seen in the photos.
19 Q. And have you seen water coming through the
20 wall onto your property?

21 A.Yes.

22 Q. Do you know what the zoning of your property
23 is?

24 A.M2.

25 Q. Isthere any other similarly zoned property

Page 97
1 therailroad right-of-way?
2 A. What was alarge retention area was taken --
3 was replaced with the railroad track.
4 Q. Would it be fair to say that where the
5 railroad track is now used to be drainage?

6 A. It would be retention. | don't want to...
7 Q. Soit would be retention? 1t would retain
8 water?
9 A.Yes
10 Q. Where isthat water now going that was on the

11 railroad track, to your knowledge?

12 A. To my knowledge, on my property.

13 Q. Have you authorized Florida East Coast
14 Railway to use your property for water retention or

15 drainage?
16 A. No.
17 Q. Arethey now using your property for water

18 retention or drainage?

19 A. | believe so, yes.

20 Q. And then there was some discussion of the

21 canal that goes under therailroad tracks. Do you know
22 where that goes on the other side of the railroad

23 tracks?

24 A. I've seen it asfar asrunning parallel with

25 highway 1. And then | don't know exactly where it goes
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1 after that.

2 Q. And | think you testified earlier that it

3 goestotheriver.

4 A.Yes.

5 Q. Do you know which river that would be?

6 A. Thelndian River.

7 Q. And then turning to Exhibit 6, which isthe

8 photographs and the document and the picture Bates

9 Stamped Home Wreckers 9. And during your testimony you

Page 100
1 Q. Yes. You didn't know exactly how you came up
2 with that number? That's the number that'sin the
3 disclosures?
4 A. | don't remember how | came up with it, no.
5 Q. Okay. And anything -- you said anything
6 other than the spreadsheet sent to Brightline would go
7 to Home Wreckers?
8 A. Correct.
9 Q. Okay. So what about the other five hundred

10 spoke about, kind of, anormal rain and alarge rain. 10 or so thousand for raising the property, who would that

11 Does Home Wreckers 9 show what anormal rain lookslike | 11 goto?

12 on your property? 12 A. I'd haveto ask my wife.

13 A. Thiswould be a pretty -- not our normal 13 Q. Okay.

14 afternoon shower, but something an inch or two, like, an 14 A. | don't -- she decides where the money goes.

15 inch of rain. This happens often. 15 MR. TERWILLEGER: Nothing else. Thank you.

16 Q. And then on Home Wreckers 11, did this happen 16 THE DEPONENT: Itsacrazy answer, but it's

17 with the creek prior to the new track being installed? 17 true.

18 A. No. 18 MR. TERWILLEGER: Do you want to read?

19 Q. Andjust for clarity, the new track isthe 19 MR. MELOON: Wel'll read.

20 one on the west side of the photograph? 20 THE VIDEOGRAPHER: Would either party like a

21 A. Correct. The one with the white retaining 21 copy of the video?

22 wall. 22 MR. MELOON: No.

23 Q. Isthe flooding a one-time event? 23 MR. TERWILLEGER: Not yet.

24 A. No. 24 THE REPORTER: Anyone ordering the transcript?

25 Q. And then we went through some of the damages 25 MR. TERWILLEGER: | will get the transcript,

Page 99 Page 101

that you're seeking. Would that put you back where you 1 yesh.

1

2 would have been had you not been flooded?

3 A.Yes.

4 Q. And then do you know what's in the water
5 that's coming on your property?

6 A. Dol know what'sin it?

7 Q. Yeah. Isit purewater, or could there be
8 other itemsin the water?

9 A. That'sagood question. | don't know.

10 Q. Isit possible that there's other pollutants

11 inthe water?

12 A.Yes.

13 MR. MELOON: | have nothing else.

14 MR. TERWILLEGER: Okay. Just acouple

15 clarifications on that.

16 REDIRECT EXAMINATION

17 BY MR. TERWILLEGER:

18 Q. You were, sort of, classifying where the

19 damagesare going to go. You said ALT thereductionin

land value, the 200,000; is that right?

21 A.Yes.
22 Q. And that number, you're not sure how you
23 arrived at that number? That's anumber in theinitial

disclosures?
A. Say that again, please.

2 MR. MELOON: WE'l get a copy.

3 THE VIDEOGRAPHER: This concludes the deposition

4 of The Corporate Representative of Home Wreckers, Inc.,

5 Chad Lekander. Going off the video record. Thetimeis

6 12:31 p.m.

7 * k k *k *x %

8 WHEREUPON, the within proceedings were concluded

9 at the approximate hour of 12:31 p.m. on the 16th day of
10 September, 2025.
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

* *x * % *x *
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CERTIFICATE OF OATH

STATE OF FLORIDA:
COUNTY OF ORANGE:

I, Anne Marie Hamill, RPR and Florida Professional
Reporter, Notary Public, State of Florida, do hereby
certify that CHAD LAKENDER remotely, via Zoom/Remote
Counsel, appeared before me on September 16, 2025 and
was duly sworn and produced Florida Driver's License as

1

I

© 00 N O O

Page 104
W. NATHAN MELOON, ESQUIRE
Nmeloon@usl egalteam.com

October 2, 2025
RE: 2145 AVOCADO LAND TRUST, et a v. FLORIDA EAST
COAST RAILWAY, LLC
(9-16-25/CHAD LAKENDER/7585142)
The above-referenced transcript is available for
Review.
CHAD LEKANDER should read the testimony to
verify itsaccuracy. If there are any changes,

11 identification. '
12 Signed this 16th day of September, 2025. 10 CHAD LEKANDER should note those with the reason
13 11 on the attached Errata Sheet.
14 12 CHAD LEKANDER should, please, date and sign the
15 13 Errata Sheet and e-mail to the deposing attorney as well
16 14 asto Veritext at Transcripts-fl @veritext.com and copies
] 15 will be e-mailed to all ordering parties.
17 &ﬂ/u%uﬁéw/ 16  Itissuggested that the completed errata be
- - 17 returned 30 days from receipt of testimony, as
18 Anne Marie Hamill, RPR 18 considered reasonable under Federal rules*, however,
My Commission No.: HH 479868 19 thereis no Florida statute to this regard.
19 Expires: January 10, 2028 20  If thewitnessfailsto do so, the transcript may
20 21 be used asif signed.
21 22 Yours,
22 23 Veritext Legal Solutions
23 24
24 *Federal Civil Procedure Rule 30(e)/Florida Civil
25 25 Procedure Rule 1.310(€).
Page 103 Page 105
1 CERTIFICATE OF REPORTER 1 2145 AVOCADO LAND TRUST, et a v. FLORIDA EAST COAST
2 STATE OF FLORIDA: RAILWAY, LLC
3 COUNTY OF ORANGE: 2 (9-16-25/CHAD LAKENDER/JOB# 7585142)
4 3 ERRATA SHEET
5 I, Anne Marie Hamill, RPR, Florida Professional 4
6 Reporter, Notary Public, State of Florida, certify that 5 PAGE___ LINE____ CHANGE
7 | was authorized to and did stenographically report the | 6
8 deposition of CHAD LAKENDER,; that areview of the| 7 REASON
9 transcript was requested; and that the foregoing 8 PAGE____ LINE____ CHANGE
10 transcript, pages 1 through 103, isatrue and accurate | 9
11 record of my stenographic notes. 10 REASON
12 | further certify that | am not arelative, 11 PAGE____ LINE____ CHANGE
13 employee, or attorney, or counsel of any of the parties, | 12
14 nor am | arelative or employee of any of the parties 13 REASON
15 attorneys or counsel connected with the action, nor am I 14 PAGE____ LINE_____ CHANGE
16 financialy interested in the action. 15
17 16 REASON
18  DATED this 1st day of October, 2025. 17 PAGE____ LINE____ CHANGE
19 18
20 19 REASON
Wﬁaé’wﬂ/ 20
21 AINE viare Adni, KFEx 21 Under penalties of perjury, | declarethat | have read
22 22 the foregoing document and that the facts stated in it
23 23 aretrue.
24 24
25 25 CHAD LAKENDER DATE
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EXHIBIT C

FLORIDA RULES OF CIVIL PROCEDURE

Rule 1.310

(e) Witness Review. If the testimony is
transcribed, the transcript shall be furnished to
the witness for examination and shall be read to or
by the witness unless the examination and reading
are waived by the witness and by the parties. Any
changes in form or substance that the witness wants
to make shall be listed in writing by the officer
with a statement of the reasons given by the
witness for making the changes. The changes shall
be attached to the transcript. It shall then be
signed by the witness unless the parties waived the
signing or the witness is 1i1ll, cannot be found, or
refuses to sign. If the transcript is not signed by
the witness within a reasonable time after it is
furnished to the witness, the officer shall sign
the transcript and state on the transcript the
waiver, illness, absence of the witness, or refusal
to sign with any reasons given therefor. The
deposition may then be used as fully as though
signed unless the court holds that the reasons

given for the refusal to sign require rejection of
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the deposition wholly or partly, on motion under

rule 1.330(d) (4).

DISCLAIMER: THE FOREGOING CIVIL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE STATE RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS

COMPANY CERTIFICATE AND DISCLOSURE STATEMENT
Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the collogquies, gquestions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
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fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4

SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their

independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or

at www.veritext.com.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA COPY
ORLANDO DIVISION

CASE NO.: ©0:24-CV-1691-PGB-RMN

2145 AVOCADO LAND TRUST AND
HOME WRECKERS, INC.,

Plaintiffs,

FLORIDA EAST COAST RAILWAY,
LLC,

Defendant.

DEPONENT: ROBERT LEDOUX, ON BEHALEF OF FLORIDA EAST
COAST RAILWAY, LLC
DATE : SEPTEMBER 30, 2025

REPORTER: DANIELA RODRIGUEZ-GUERRERO
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APPEARANCES

ON BEHALF OF THE PLAINTIFFS, 2145 AVOCADO LAND TRUST AND
HOME WRECKERS, INC.:

W. Nathan Meloon, Esquire

Widerman Malek, P.L.

1990 West New Haven Avenue

Suite 201

Melbourne, Florida 32904

Telephone No.: (321) 459-6672

E-mail: nmeloon@uslegalteam.com

ON BEHALF OF THE DEFENDANT, FLORIDA EAST COAST RAILWAY,
LLC:

John W. Terwilleger, Esquire

Gunster Yoakley & Stewart, P.A.

777 South Flagler Drive

Suite 500 East

West Palm Beach, Florida 33401

Telephone No.: (561) 650-0649

E-mail: jterwilleger@gunster.com
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INDEX
Page
PROCEEDINGS 5
DIRECT EXAMINATION BY MR. MELOON 5
CROSS-EXAMINATION BY MR. TERWILLEGER ol
REDIRECT EXAMINATION BY MR. MELOON 66
EXHIBITS
Exhibit Page
A Notice of Taking Deposition in 8
Person Deposition of 30 (b) (6)
Corporate Representative for
Florida for Florida East Coast
Railway, LLC
B Rule 26(a) Initial Disclosures of 9
Defendant, Florida East Coast
Railway, LLC
C Culvert Initial Inspection 11
D Composite: Satellite Images of 21
the FEC Railway
E Corrective Second Amended and 22
Restated Grant of Passenger
Service Easement (West Palm Beach
to Cocoa)
F Composite: Satellite Images of 24
Plaintiff's Property; Dated from
January 2021 to January 2025
G All Aboard Florida - Contract D08 32
Cross Drain Culvert Hydraulic
Analyses
H Joint Application for Individual 46
Environmental Resource
Permit/Authorization to use
State-Owned Submerged Lands/Federal
Dredge and Fill Permit
I Florida East Coast Railway, LLC's 58

Answer to Complaint
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410115 Ledoux Robert 09-30-2025 Page 4

STIPULATION

The 30(b) (6) deposition of ROBERT LEDOUX ON BEHALF OF
FLORIDA EAST COAST RAILWAY, LLC was taken at GUNSTER,
YOAKLEY & STEWART, P.A., 1 INDEPENDENT DRIVE, SUITE
2300, JACKSONVILLE, FLORIDA 32202 on TUESDAY the 30th
day of SEPTEMBER 2025 at 9:58 a.m. (ET); said deposition
was taken pursuant to the FEDERAL Rules of Civil

Procedure 30 (b) (6) .

It is agreed that DANIELA RODRIGUEZ-GUERRERO, being a
Notary Public and Court Reporter for the State of
FLORIDA, may swear the witness and that the reading and
signing of the completed transcript by the witness is

not waived.
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PROCEEDINGS

THE REPORTER: All right. Good morning,
everyone. We are now on the record.

Mr. Robert Ledoux --

MR. LEDOUX: Ledoux.

THE REPORTER: Ledoux. My apologies. May you
please —--

MR. LEDOUX: Not a problem.

THE REPORTER: May you please raise your right
hand for me, sir?

Do you solemnly swear or affirm that the
testimony you're about to give will be the truth,
the whole truth, and nothing but the truth?

THE WITNESS: Yes.

THE REPORTER: Thank you so much.

And Counsel, you may begin.

DIRECT EXAMINATION
BY MR. MELOON:

Q. Good morning. My name is Nathan Meloon. I
represent the Plaintiffs in this action. Have you ever
had your -- what is your name, for the record?

A. Robert Ledoux.

Q. And how do you spell that?

A. L-E-D-0-U-X.

Q. Have you ever been deposed before?
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A. Yes.

Q. How many times?

A. A handful. Three or four, I guess. I
don't --

Q. So I'll go over some ground rules for this
morning's deposition. If I'm asking a question, please
let me finish my question for the benefit of the court
reporter. And let's try not to talk over each other
because that makes her job harder. Can we agree on

that?

A. No problem.

Q. And because everything has to be taken down by
the court reporter, she can't record head nods or shakes
or verbal gestures. So could you answer everything
audibly and if it's a yes or no with a yes or a no? Can
we agree on that?

A. Yes.

Q. And if I ask a question and you don't
understand it, please let me know. Otherwise, I'm going
to assume that you understand what I'm asking. Can we
agree on that?

A. Yes.

Q. And if you need a break at any point, please
let me know. Although I don't anticipate this taking

much past lunch. Can we agree on that?
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A. Yes.
Q. Are you on any medication that would affect

your ability to testify truthfully?

A. No.

Q. Are you under the influence of any alcohol or
drugs?

A. No.

Q. Is there anything that's affecting your mental

condition today?

A. No.

Q. Have you ever been convicted of a crime of
dishonesty or a felony?

A. No.

Q. Have you discussed today's deposition with
anyone other than your attorney?

A. No.

Q. Okay. And what have you done to prepare for

today's deposition?

A. I reviewed a couple of documents my attorney
provided.

Q. And what is your job title?

A. Senior vice president.

Q. And that's of Florida East Coast Railways?

A. That's correct.

Q. And what is your education history?
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A. An undergrad degree in business, a master's in

MBA, and a juris doctor degree.

Q. And where did you get your law degree?
A. George Mason University School of Law.
Q. And when did you graduate?

A. I believe '86.

Q. And where did you get your MBA?

A. Virginia Tech.

0. And when was that?

A. It would have been '89 or '90.

Q. What about your undergrad degree?

A. At University of New Hampshire.

Q. And in the past three or four times you've

given a deposition, was that in an individual capacity
or in a corporate representative capacity?
A. Corporate representative.
THE REPORTER: Apologies for interruption.
Mr. Ledoux, may you just speak up a little bit?
THE WITNESS: Sure.
THE REPORTER: Thank you, sir.
BY MR. MELOON:
Q. I'm going to hand you what the court reporter
will mark as Exhibit A to this morning's deposition.
Have you seen this document before?

(Exhibit A was marked for identification.)
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A. Yes.

BY MR. MELOON:

Q. And what is 1it?
A. It's notice of taking deposition.
Q. And are you here this morning pursuant to this

notice of taking deposition?

A. I am.

Q. Okay. And if you wouldn't mind turning to
Page 7/

A. Yes.

Q. And then -- it's at the bottom there, and then
it continues on to Page 8. But are you prepared to

testify this morning as to those areas of inquiry?

A. I am.

Q. And if I refer this morning to case, lawsuit,
or litigation, you understand that it refers to the case
identified in the caption of this lawsuit?

A. I do.

MR. MELOON: And I have what we'll mark as
Exhibit B. Thank you.
(Exhibit B was marked for identification.)
BY MR. MELOON:
Q. Do you recognize this document?
A. No.

Q. These are the initial disclosures filed by
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Florida East Coast Railway, LLC -- or served by Florida
East Coast Railways, LLC in this action. Have you ever
-— so have you ever seen this document before?

A. No.

Q. On the first area of the disclosures, there's
three persons who are identified as having discoverable
information to support Defenses, which should be the
corporate representative of Florida East Coast Railways,
the corporate representative of 2145 Avocado Land Trust,
and the corporate representative of Home Wreckers, Inc.
Are there any other persons that you believe that have
discoverable information about the Defenses that you may
raise in this case?

A. I don't know.

Q. Is there anything you would need to look at or
consult to determine who would have discoverable
information about this case?

A. Not -- not by my company, no.

Q. Okay. Who would be the individuals at the
company that would have the discoverable information
about this case or that have knowledge about the facts
of this case?

A. Me.

Q. Anybody else?

A. No.
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Q. And then on the next -- on Subsection ii on
Page 2, it describes three sets of documents, which
would be Brightline as-built drawings, records related
to inspection of culverts, and cleanout records near the
property, and val maps of the FECR right-of-way near the
property. Are there any other documents that Florida

East Coast plans to use to support its defenses in this

case?

A. I don't believe so.

Q. And what is a V-A-L map-?

A. A val map is a map that was created in the
1920s to identify the right-of-way ownership of railroad
tracks. They're used by all the railroads in the United
States.

Q. Do you know -- is wval an acronym or a --

A. It's a valuation map --

Q. Okay.

A. -— that was submitted to the ICC back in the
day when they created the railroad rates. So there were
valuation maps to determine the value of the property

the railroads owned.
Q. Okay. I'm going to hand you what we'll mark
as Exhibit C. Have you seen this document before?
(Exhibit C was marked for identification.)

A. No.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

EXHIBIT D

410115 Ledoux Robert 09-30-2025 Page 12

BY MR. MELOON:

Q. Do you know what a culvert inspection report
is?

A. I'm familiar with it.

Q. You are familiar with them?

A. I'm familiar with the inspection report.

Q. Okay. And what do inspection reports show?

A. They will show the condition of -- in this

particular case, the condition of the culvert, whether
it had been -- whether it's -- it's damaged, whether

it's got debris in it, whether it needs maintenance

work.

Q. And it says on this culvert inspection report
"milepost 189.12." What does that mean?

A. Similar to the highway mileposts on 95, we use

mileposts to determine the exact location of anything
along the right-of-way. For the Florida East Coast
Railway, you're sitting at Milepost 0 in Jacksonville.
Miami is Milepost 351 or 355. Milepost 189 is
Melbourne. 0.2 is -- 0.12 is how many feet from
milepost 189 you go down to find the location.

Q. So to go to this location, you go to Milepost
189 and then go 12 feet from there?

A. If it's .1. 1It's either 12 feet or 120 feet.

I don't know. I'd have to look at the actual -- the
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actual map, but -- but basically, that's what -- that's

what they would do.

Q. Is it also possible that it could be 0.12
miles?

A. It could be. I don't -- to be honest, I'm not
familiar with -- with exactly the nomenclature they use.
I know -- I've seen the real estate maps that show plus
-— plus the number of feet. I'm not used to 1.0 --

0.12, to be honest with you. So they may be using 0.12
miles. I'd have to ask specifically Mr. Briggs.

Q. And is Mr. Briggs the one who did the
inspection on this?

A. It looks like Mr. Guerra did the inspection.

Mr. Briggs is his supervisor.

Q. And then with the sections, and it says "Line
number 1, 2, 3." What does that mean?

A. I'm sorry?

Q. In the -- there's a table in about the top

middle section of this --

A. Yeah.

Q. -- of page FECR 17

A. Yeah.

Q. What does that table show?

A. It shows the culvert description, the

headwall, and the wing wall.
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Q. And what is that? What is a headwall?
A. The headwall and the wing walls are the
specific entrance and exits of the culvert itself.
Q. And then below the table, there's these
various —-- it says "requirements," and then there's
various boxes next to certain sections. What do those

boxes mean?

A. Those boxes determine whether they need
immediate attention to do repair work on this particular
location that's been inspected.

Q. And then I noticed on this, ditching and

remove vegetation from the ends is checked?

A. That's correct.

Q. That would mean that needs immediate
attention?

A. That means it would need a near term -- near

term action, yes.

Q. And what is --
A. Near -- near term, meaning that, you know,
depending on the condition and whether -- if there's a

hurricane coming through, it would be immediately taken
care of. If it's no rain for the next week or two, they
would eventually schedule to get out there, you know? It
just -- it depends on the weather conditions, how fast

they need to do the work there.
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Q. And what does it mean if the box for ditching
west end of pipe is checked?
A. That means that the -- if there's been silt

built up, that they would need to ditch that silt back

out.

0. Is that all that means?

A. Yeah.

Q. And what about remove vegetation from the
ends?

A. The same thing. It would be overgrown

vegetation around the drainage pipe.

Q. And then there's wvarious comments here. Who
would write those comments?

A. It would have been Mr. Guerra in this
particular report. "Cracks forming on face of headwall."
They would look at the condition and how bad the cracks
are, determine whether they need to replace them, repair
them, you know? Right here, they're talking about
density plastic. They would just put some sealing on it
if it's just a minor crack.

Q. And what is slip lining align?

A. The slip line -- the -- if you look at the top
table. This is HDPE. 1It's the type of pipe that was
put in there. There would be a slip line inside the

pipe to protect the pipe.
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Q. And then turning to the next page, which is

paginated FECR 2.

A. Yes.

Q. Who would have taken these photos?

A. Mr. Guerra would have taken the photos.

Q. And would those have been taken at the same
time of -- as his inspection?

A. They would have.

Q. And do you know where -- kind of, whether or
not this -- the photos of the pipe were taken looking to

the east or looking to the west?
A. No. I -- there's no description. I --1I
wouldn't know. I mean, Mr. Guerra -- I'd have to ask

him specifically.

Q. And then looking on Page FECR 4 --

A. Yes.

Q. -—- on the bottom picture --

A. Yeah.

Q. -— face of headwall west side, would this be

the vegetation that need to be removed?

A. That's correct.

Q. And then the same with the silt.

A. The silt -- the silt on the bottom, as you can
see —-- that's correct -- to ensure proper drainage.

0. And I noticed as well that the water is at




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

EXHIBIT D

410115 Ledoux Robert 09-30-2025 Page 17
least up to the bottom of the pipes, is that a fair
description?

A. I -- I can't speak if that's water or mud, to
be honest with you.

Q. And then turning to Page 5 --

A. Yeah.

Q. -- I noticed the -- there appears to be water
coming out of the -- out of all three pipes; is that
fair?

A. Yes.

Q. Is -- the water on the east side, does it

appear to be lower than the water on the west side?

A. Well, I can't == I can't -- as I said, I can't
speak for water on the west side. It's clearly lower --
the water table -- of that. I can't tell if it is a

runoff creek or what it is, but it's clearly lower than
the pipes, yes.

Q. And then all three of the pipes in this are --
appear to be clean?

A. Clean enough to run the water, yes. It's
clear from the statement that there must be some silt
that they're concerned about that they would have
removed to ensure that the drainage occurred.

Q. And I noticed there's various dates on this.

There's a —-- the inspection date would be November 22nd,
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2023 and then this document was printed out December
19th of 20242

A. Yes.

Q. Is -- what program do you -- does Florida East
Coast use to make these reports?

A. It's —-- there's no -- there's no software
program. It's literally a manual system that they use
in the engineering department to do the inspection
reports, and then they're filed away. The print date
was probably the request of the discovery of this
lawsuit while it was printed in October -- in
December '24.

Q. Who is responsible for the maintenance of the
right-of-way for Florida East Coast tracks?

A. The Florida East Coast Railway.

Q. And what about the drainage from Florida East
Coast tracks?

MR. TERWILLEGER: Object to form.

THE WITNESS: Florida East Coast Railway has
bridge inspectors that inspect bridges and culverts.
Anything that is not on permafrost literally solid,
it's deemed to be a bridge. Although, people call
them culverts and other types of different terms.
Anything that is not 100 percent on -- at grade on

solid surface, our bridge department is responsible
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for the inspection of anything, whether it's a
culvert, a tube, a bridge, whatever -- whatever is
not necessarily on solid ground.

BY MR. MELOON:

Q. And there's no permafrost in Melbourne,
Florida?

A. No, it's not a permafrost question. It's an
inspection issue to make sure that the -- in this
particular case, they would make sure that the -- the
tube that you see there wasn't compromised because if it
is, it could potentially cause a sinkhole and derail the
trains.

So they're inspecting to make sure that the
drainage is there, so it doesn't back up and cause
flooding and wash out the tracks. They also inspect the
tube itself. In this case, a tube, the culvert, to
ensure that it's -- the integrity of the culvert is
there so it would not result in a cave-in resulting in
potential compromise with the track above.

Q. Is it part of the responsibility of the bridge
department to make sure that the water drains and flows
through the culverts?

A. That's correct. That is their responsibility.

Q. And does Florida East Coast, is their goal to

maintain the historical flow of water?
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A. I -- I don't —-
MR. TERWILLEGER: Object to form.
THE WITNESS: I don't understand the question.

BY MR. MELOON:

Q. That was a bad question.

A. I'm not trying to be difficult.

Q. That was a bad question.

A. The Florida East Coast Railway has been there
over 120 years. Clearly, over the course of time, based

on development on both sides of the track, the parties
have had to manage with third parties, all types of
flows. We have worked with people like Find (phonetic)
and other organizations to handle different requests

based on what's being built on both sides of the tracks.

0. Yeah. Yeah.

A. I mean, I've been there -- we've been here for
over -- I know in this location, over 120 years.

Q. And that -- kind of, back to the first page of

this, it says that the year installed, 1926. 1Is that
when the culvert was installed?

A. No. That's when the -- the track would --
there might have been a culvert there. I can't speak
for an old culvert. The bridge -- the -- the tracks
would have been installed in 1926. It's clear from the

pipes that these pipes aren't -- weren't built in 1926.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

EXHIBIT D

410115 Ledoux Robert 09-30-2025 Page 21

So they would have been replaced over time.

Q. Do you know in this location how many tracks
have been there in the past 25 years?

A. I can't speak for exactly 25 years. I do know
that there were, historically, two tracks at this
location. One track was torn out over the period of
1980 and 2000. And then a second track -- that track
was reinstalled. A new track was put in sometime in, I
believe, 2022 or '20 range. I don't remember exactly
the construction date of Brightline. 1I'd have to look
it up.

0. And was that -- the reinstallation from
Brightline, was that -- that was done on Florida East
Coast right-of-way?

A. It was.

Q. I'm going to hand you what I'm going to mark
as Composite Exhibit D.

(Exhibit D was marked for identification.)

A. It's the same.

BY MR. MELOON:

Q. Oh, I'm sorry -- I was trying to figure out --
my apologies. My assistant's out this week, so I'm
having to use somebody else who's not used to my
organization style.

A, I understand.
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Q. Sorry.

MR. TERWILLEGER: It should be three pages?
MR. MELOON: Three pages.
BY MR. MELOON:

Q. Are you familiar with the Brevard County
Property Appraiser's Office?

A. I am.

Q. Have you ever used their map tool to search
who owns property?

A. No.

Q. Do these screenshots appear to show the
Florida East Coast right-of-way in the section of
Melbourne, Florida we're dealing with in the lawsuit?

A. I believe so. I've not used them, so I can't
verify that this is, in fact, their map.

Q. And then moving on to what I'll mark as
Exhibit E. Have you seen this document before?

(Exhibit E was marked for identification.)

A. I have.

BY MR. MELOON:

Q. And what is this?

A. This is an easement to provide passenger
service between West Palm and Coco granted by the
Florida East Coast Railway to All Aboard Florida.

0. And I notice that it's called a corrective
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Second Amended and Restated. Does it just correct the

legal description?

A. No. All Aboard Florida at the time split out
the easement. The easement originally was one easement
from Miami to Jacksonville. They split it out for their

own internal financial reasons between Miami to Coco --
to West Palm, West Palm to Coco, and then Coco to
Jacksonville.

So they took the single easement and split it
out. So technically, it was corrective because they
split into three separate easements versus a single
easement.

Q. And then turning to the eighth page, is that
your signature on behalf of Florida East Coast Railway?

A. It is.

0. And then turning to Exhibit 1B, which begins
at Page 11. 1It's not paginated. And would this be the
legal descriptions of Brevard County for the easement
area or the right-of-way area that an easement was
granted to Brightline, All Aboard Florida?

A. It would be. As you can see at the top, from
Milepost 166.9 to Milepost 212.18, these sections and
townships would be the individual deeds that FEC had
ownership.

0. Was the easement for the entire width of the
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right-of-way or for only a certain portion of the right-
of-way?

A. The entire width. If you turn to Page 20, it
will show you the original and the dates in which they
were filed and the list of records of the original
easements by county. Those were the ones that were
replaced.

So if you look at Brevard, 12-28-07 was the
first one. Then they replaced -- they did the new one
in 2014, and then they did this latest one in 2017.

Q. You kind of answered my next question, but

this was recorded in the official records of Brevard

County?

A. It was.

Q. Okay. And then all the other counties that --
property?

A. That's right. Literally from -- as you can

see from Miami to Jacksonville.
Q. And then turning to what we'll mark as Exhibit
F. I'll hand you my copy --
(Exhibit F was marked for identification.)
A. Whatever --
BY MR. MELOON:
Q. -— on this.

MR. TERWILLEGER: -—
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MR. MELOON: Yeah. Let me figure out the date
on this.
BY MR. MELOON:
Q. Have you ever used the Brevard County Property
Appraiser's map view or EagleView to look at right-of-

way owned by Florida East Coast Railway?

A. No.

Q. Do you recognize --

A. We -- we had found that the property
appraiser's information is not always accurate. That's

why we don't use it.
Q. And I think sometimes the lines are probably
off a little bit, too on the property appraiser. Do you

recognize the property that's highlighted in blue?

A. I am familiar with it, yes.

Q. Do you know who owns that property?

A. I believe your client.

Q. And do you recognize what is to the east of

the property highlighted in blue?

A. FEC right-of-way.

Q. And in this -- it only shows one track in this
photograph.

A. This one shows two.

Q. Well, I have one that says January 2021.

A. Oh -- sorry. Yeah. That's one track.
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Q. And then the next page is a similar picture

that shows January 2022 to March 2022 as the dates. On

the top of -- the date's on the top left of the
photograph?

A. Oh.

Q. It has January 30th, 2022.

A. Yeah.

Q. In that one, what appears to have been a

grassy area has turned into what appears to be a sandy

area, 1s that a fair description?

A. It does.

Q. And what was being done there?

A. Brightline was constructing a second track.

Q. And do you know what the -- this -- the grassy
area that turned into the sandy area, what was -- how

that property was used by Florida East Coast prior to
20217

A. It would have been surplus area to use for the
maintenance teams. If you look at the number 2021, what
you can see to the left of the track, that would have
been where the old track was. And that also would have
been what we used for our maintenance away team to drive
up and down the right-of-way to inspect the track. And
they would have used that location in the grassy area to

put down ties or -- or extra rail if they were doing
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repairs.

Q. And do you know what the -- do you know what
the -- and was it flat? Was it graded?

A. I can't tell from the picture.

Q. Okay.

A. I -—- I mean, frankly, it's all over the map
from, you know, 350 miles. Some is flat. Some is not.
I —-— I can't specifically speak for the pictures. The
way that --

Q. And you don't know whether it was below or

above the property owned by the Plaintiff in this case?

A. No. ©Not -- not by this picture, no. It's
clear the -- a wall was made. That's all I know.
Q. And then as far as the picture from January

2022, do you know what was done with the topography of
that area, if it was flat and raised, lowered?

A. It -- it would have been flat in some manner
in order for the -- the track to be laid. Brightline
had requirements to have the track to be flat as best as
they could and stable -- higher speeds that they were
going to run passenger. So they would have had specific
engineering requirements to have it as flat as possible.

Q. Do you know whether that area, prior to it
being flattened for Brightline, would have conveyed any

water from the neighboring areas?
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A. No.

Q. And just to be clear, is that you don't know,
or is that a -- it didn't convey water?

A. I don't know.

Q. Okay.

A. I -- I don't have any -- any information
either way.

0. And do you know if -- whether or not it's

stored water?

A. No. This wouldn't have been a -- there's no
retention pond to my knowledge. We do have retention
ponds in certain locations, but not at this one, it
looks like.

Q. And then moving to the next photo, which is
dated January 5th, 2025. This shows it as it is,

essentially today.

A. That's probably correct.

Q. And there's the two lines there, which are for
the -- the one on the east is for -- or the west is for
Brightline?

A. No, the -- the tracks -- both tracks are used

by both railroads. They built that track, yes, but both
of us operate on both tracks.
Q. And do you know there's -- I see there's a

ditch that goes under the railway. Do you know which
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mile marker that is?

A. I -—-— I don't know.
Q. Do you know if any calculations were done as
far as -- well, strike that.

What was on the 2nd page of this photograph?
The photograph from 2022 shows the white area where the

grassy area was?

A. That's correct.
Q. Do you know what that material is?
A. That would have been -- would have been

standard gravel.

Q. And that would have replaced dirt and grass?
A. Yes. And then they would put what we call
ballast, which is -- which is granite rocks, large

granite rocks for drainage, on top of that before they
put the track down.

Q. And how large are those large rocks?

A. They are probably the size -- a little big --
like the size of a golf ball. ©Not for drainage. Not

the kind of stuff you want to walk on all the time, but

it's -- it's intentionally designed. And they use
granite because it -- it lasts longer from -- and -- and
it doesn't cause any -- any runoff like limestone or

something else would cause runoff.

And so granite is actually brought in from
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Georgia to put on the base to build -- to be the final
layer that stabilizes the ties and the rail. So if you
go up -- look, you'll see it. And it ranges anywhere
from a foot to three feet of actual granite.

Q. And then what's under the granite ballast?

A. The -- the sand limestone, just general gravel
that would be under there to stabilize it.

0. And was there a wall installed between the
Florida East Coast property and the Plaintiff's
property?

A. I don't have specific information and
knowledge of the wall being built, but I have personally
seen it, so I acknowledge it exists, but we don't have
any information at FEC regarding what -- how the wall
was built, what's made out of, or anything to that, how
thick it is. We're still waiting for the as-built
information from Brightline.

Q. So you don't know if it's a solid wall or if
it's a wall that has holes in it?

A. No. You know, I -- we have no information
about the -- the construction of the wall or what it's
made out of, if it's got weeping holes or whatever else
might be in it.

Q. And you don't know if there's wvegetation

growing out of the wall?
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A. No, not to my knowledge.
Q. Do you know if any St. Johns River Water

Management District permits were applied for in the
track expansion?

A. No, Brightline would have applied to either
St. Johns Water Management or South Florida, depending
on where the location was.

Q. And in Brevard County, that would have been --

A. Oh, I don't -- I'm not sure if St. John -- I
don't know where the boundary is between St. Johns Water
Management and South Florida Water Management District
on the -- someone else. I -- I know we're subject to
both of them, but that's all I know. And then I let
some -- the -- the -- water gurus tell me if there's a
permit needed, which one they filed to.

Brevard? Probably St. Johns, but I'm not sure
where -- where in the demarcation is between that and
South Florida.

Q. Did Florida East Coast review any of the

permitting documents that Brightline submitted to St.

Johns?
A. No.
0. Brightline had an easement as their sufficient

real property interest to --

A, Had an easement.
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MR. TERWILLEGER: Object to form.

THE WITNESS: Yeah. You -- you've shown me the
easement. Yes, they had an easement.
MR. MELOON: Sorry -- I'm going to mark as

Exhibit G. I'm not using these all 400 pages, but --
I'm going to keep this in the binder just to be
easier. And it is front and back as well.
I'll mark this as G.
(Exhibit G was marked for identification.)

BY MR. MELOON:

Q. Do you know who TranSystems Corporation is?

A. Yes.

Q. Who is TranSystems Corporation?

A. They're a contractor that does work for the
railroads from time to time. They're an engineering
firm.

MR. TERWILLEGER: To be clear, on this exhibit,
I've got -- I might have two copies.

MR. MELOON: You might have to give that --

MR. TERWILLEGER: There's -- is the last
page 3967

MR. MELOON: Yes.

MR. TERWILLEGER: Okay. 1 through 396 is the
entire --

MR. MELOON: 1 through 396, yeah. I gave you
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two copies. It was not as bad as --

MR. TERWILLEGER: Yeah. And you might actually
have --

MR. MELOON: You might have two copies too.

THE WITNESS: I do.

MR. TERWILLEGER: Okay.

THE WITNESS: Yeah. This -- this looks like --
yeah, there are two copies in here.

MR. TERWILLEGER: Okay.

BY MR. MELOON:

Q. And then looking -- beginning at Page 5 or
Page 6 of Exhibit G --

A. Yeah.

Q. -- it mentions that "this DO 8 portion of the
proposed project from MP 166.9 to MP 233.4 includes 82
cross drains that were either listed in track chart or
identified in the field to convey stormwater through the
existing Florida East Coast Railway right-of-way." What
is track chart?

A. Track charts are just that. They would show a
map of FEC's tracks and where -- specifically where the
track was and where other tracks connected with it with
-- what we call turnouts and switches. And then it's
just a -—- it's a -- it's a map that's used by our

engineers to do inspections.
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They see the track charts and know where the
track -- you know, from point A to B and where --
anything else -- whether they'd be signal boxes, whether
they'd be culverts like this or anything else along the
way. They would use the track charts to determine where
that's -- other third-party things are located as well
as FEC -- any other things FEC installed on the
right-of-way.

Q. And then this document also states that,
"Furthermore, where appropriate analyses are provided to
demonstrate that the proposed lengthening of the
culverts will have no appreciable adverse impact on the
surrounding properties.”" Do you know why that would be
important?

A. No, we did not contract with TranSystems as
you see in the first page. This was done by All Aboard
Florida. $So this is the first time I'm seeing this
document.

Q. And then on the third paragraph, it says that
"This project is not proposing to introduce new drainage
conveyances or block existing ones. It is simply trying
to maintain the status quo while allowing for the rail
construction to occur." Would you agree with that
statement?

A. I cannot agree or deny that statement. As I
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said, I did not see this document. It was not
commissioned by the Florida East Coast Railway, and this
is the first time I'm seeing it. So if this is the
scope 1in which Brightline and TranSystems entered into
this, I think the words speak for themselves.

Q. And then this paragraph goes on to say this,
"The existing rail corridor has been functioning for
decades and as such, already coexists with the
surrounding properties and drainage systems." Do you
disagree with that statement?

A. No. We've existed for 120 years and have
multiple culverts throughout the quarter.

0. And then the next sentence, "If there were
existing problems with the system, then there would be a
record of these. And most likely, they would have

already been addressed over the last century of

operation." Do you disagree with that?
A. No.
Q. And did Florida East Coast share any

information such as track chart or anything else with
All Aboard Florida to help them produce this document?
MR. TERWILLEGER: Object to form.
THE WITNESS: I can't speak exactly, but we
probably did provide the track charts. I'd have to

ask, but -- but the track charts are just




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

EXHIBIT D

410115 Ledoux Robert 09-30-2025 Page 36

representative of what's out there. They're not a
survey. They're not dimensionally perfect, so
they're just used by our engineers in the field to
find things.

BY MR. MELOON:

Q. And then turning to Page 158.
A. Yeah.
Q. It says, according to track chart, there are

triple 40-foot long, 42-inch RCP culverts at this
location. Do you recognize -- have you ever seen these

triple culverts before?

A. No.

Q. Okay. Do you know where 189.12 is?

A. The same location you gave me the other map
to.

Q. Okay.

A. It's clear from this picture that the water

was much higher on the east side. And whenever this

picture was taken than the map -- the picture you sent
me later.
Q. And the second paragraph here says that the

culverts are proposed to be extended 21 feet and a new
headwall added on the western end. Do you know if
that's what happened?

A. I do not know. ©No. Brightline would have
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been the one constructing it.

Q. And they would have been constructing that on
the Florida East Coast right-of-way?

A. That's correct.

Q. So does Florida East Coast Railway know how

much they extended the culverts?

A. No, we haven't seen the as-builts.

Q. And you -- do you know what hydro flow results
are?

A. No, I don't specifically know what hydro flow

results are.

Q. This document says, "The hydro flow results
show that the upstream head water at the western side
will increase slightly from elevation 11.0 to 11.2 due

to the longer length and higher upstream invert

elevation." Do you know what that means?
A. No. I'm sorry. I'm not an engineer.
Q. Do you know what the elevation of any of the

adjacent buildings are?

A. No, I have no information on the adjacent
buildings.
Q. And do you know if any of the buildings are at

or near 11.2 elevation?
A. As I said, I know -- I don't know what their

—-— their heights are.
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Q. Do you know if -- when this document was being
created, if any elevations were taken from the nearby
buildings?

A. No. I would have no information on that.
You'd have to contact TranSystems.

Q. And do you know what a higher upstream invert
elevation 1is?

A. Nope.

Q. Do you know which way the general water flows
in this area?

A. No, I don't have any specific knowledge of the
flow.

Q. Do you know if the water would flow from the
west towards the Indian River Lagoon, or would it be the

opposite?

A. I don't know because there's a -- there was a
ditch on the east -- on the west side. So I can't tell
you whether it went north, south on the ditch, or it
went east, west under the -- through this culvert or
both.

Q. And then the last paragraph here, it says,
"Additionally, the culvert extensions will actually be
36-inch diameter instead of the 34-inch used in the
model." So do you know if -- do you know what was

installed at this location?
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A. No. We need the as-builts from Brightline.
Q. And here it says on the end of the one

paragraph, "There was flow observed traveling east
through the cross drain at MP 189.12 to a ditch along
US1 where it travel north to a US1l cross drain." Do you
have any reason to disagree with that?

A. No.

Q. Would you agree that water generally travels
the path of least resistance?

MR. TERWILLEGER: Object to form.
THE WITNESS: Yes.
BY MR. MELOON:

Q. Do pipes normally have a slight -- or at least
to your knowledge, a slight downhill to allow the water
to flow the path of lease resistance?

MR. TERWILLEGER: Object to form.

THE WITNESS: They would have some elevation,

yes.
BY MR. MELOON:

Q. Do you know if extending them 21 feet would
increase the -- where the bottom of the pipe is at the
entrance?

A. I don't know how they would design that. I

don't know if they had to change the elevation inside

the pipe or whether they just extended it.
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Q. And you don't -- do you know if any of these
calculations that were done took into effect, taking out
21 feet of the ditch to put in the second rail line?

A. You'd have to ask TranSystems what
calculations they used.

Q. And then turning to Page 162. Does the green
line here show where the drain is?

A. Without the as-builts from Brightline, I would
not know. It does not look correct as far as the
length, as you can see with the person standing on the
wall on the right where the end of the east wall is for
the drainage, that clearly does not go that far away
from the -- our tracks to the east. So I don't know
what this white yellow -- this green line represents at
all. It clearly doesn't represent the length of the
pipe.

Q. And the property to the southeast of where
that green line is, do you recognize that as the
property that's now owned by the Plaintiffs?

A. No. That doesn't look like the Plaintiffs'
property. That looks -- that -- that's a boatyard. Our
boats are there and other things. That's -- that's not
the -- the Plaintiffs' property isn't to the south, the
Plaintiffs' property's to north of the -- the pipe,

unless I'm looking at the wrong picture. Yeah. Right?
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Q. You're going back to the property appraiser
maps”?
A. Okay. I'm just saying that this --
MR. TERWILLEGER: And that was big one 627?
MR. MELOON: Yeah --
MR. TERWILLEGER: -=
THE WITNESS: Yeah. 162. I -- I mean, this
pipe looks like it's to the north of -- the north of
the -- your client's property.
BY MR. MELOON:
Q. Do you recognize the building in the aerial
photos from the property appraiser?

MR. TERWILLEGER: This Exhibit F we're on now?
MR. MELOON: On Exhibit -- yes, F.
THE WITNESS: Yeah.
BY MR. MELOON:
Q. And the property itself may have been cleaned

up a little bit, but the building looks similar?

A. Well, I'm confused at -- is, I am under the
impression that the -- that the pipe in question or the
drainage ditch in question is to -- is to the south of

your client's property, not to the north. So that's why
I'm a little confused with this green line.
Q. In Exhibit F?

A. Yeah. In Exhibit F, there's a drainage pipe
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to the north -- to the south of your client's property.

Q. Would you agree that Exhibit F is oriented to
the north?

A. Yeah. I'm not questioning Exhibit F. I'm just
saying that I'm -- I'm unfamiliar with the drainage pipe
you're talking about in the green line at all. I was
under the impression it was to the south of your
client's property.

0. And then moving to --

A. I'm just -- is -- is there a pipe to the north
of the property? I'm asking you.

Q. Yes. I mean, I can represent that my -- that
the ditch in question is to the north of my client's
property.

A. Which means I now have a ditch to the north of
your client's property, and I also have a ditch to the
south of your client's property because there is a ditch
and a drainage ditch and a culvert to the south of your
client's property.

MR. TERWILLEGER: That's --

BY MR. MELOON:

Q. So moving to Page 165 of Exhibit G.
A. Yeah.
Q. It mentions a culvert extension analysis for

track chart MP 189.18 cross drain. And then it talks




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

EXHIBIT D

410115 Ledoux Robert 09-30-2025 Page 43

about, "According to track chart, there's a 48-foot
long, 24-inch oval RCP culvert and MP 189.18."

A. That's -- yeah. That's what it says.

Q. Okay. But then it also notes that during

several field visits to this location, this culvert

could not be located. Is that what the document says?

A. That's what it says.

Q. Have you visited track chart MP 189.187

A. I have.

Q. And is there a 48-foot long, 24-inch oval RCP
there?

A. I can't speak for the length and the size of
the -- of the pipe, but I can speak that there is a
culvert there. I saw the top of the culvert.

Q. Okay. And do you know what the elevation of

the top of the culvert is there?

A. No, I'm not an engineer. I just know it's --
exists.

Q. And where does that culvert drain to?

A. I don't know specifically, but I'm assuming it

drains to the east since it's not draining to the west.

No place to go in the west. This was the one I saw. I
didn't see the one to -- to the northeast line.
Q. So you didn't see the one to the north with

the ditch and the three pipes that goes --
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A. No, sir.
Q. You only saw the one to the south?
A. Because that's the one your client said was

clogged and causing the problem.
Q. That -- and the -- this document here says

that there was no drain that was found at 189.187?

A. This -- this document was drafted whenever it
was. There has been some work and a culvert that's put
in at that location. So this was September 2015. I can

speak to 2025. There is a culvert there today. So ten
years later, a culvert exists.

Q. So in the ten years between this document
being created and today, there's been a culvert
installed at 189.187

A. Or cleaned out. I -- it's clearly a culvert
there today. Whether it was already there and they
found it or cleaned it out, I can't speak to what
happened in the Brightline's construction team, but I
can tell you I personally have seen it, and I could tell

it's not one that's built by the highway department or

anybody else based on the design of it. It's -- it's --
it was clearly put in by -- by John's contractor.

Q. And what is -- what type of drain is that
at 189.187

A. It's just a metal drain with slots in it.
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Q. Okay. And is it -- do the drains come from

the top, from the sides?

A. From the top.

Q. Okay. So how would water get into there to
drain?

A. As -- as water filled up around the adjacent

area would drain in there. And the culvert actually
has, I believe, it looks like concrete surrounding it.
So that's what's holding the -- the grade.

Q. So the grade is held up by concrete?

A. Yeah. I don't know how deep it goes and
everything else. I -- you know, just -- just observing

it and seeing it for myself.

Q. Do you know what elevation that is at?
A. No.
Q. Has Florida East Coast performed any studies

on that culvert?

A. No.

Q. You just -- all you know about it is that it's
there?

A. It's there. 1It's there. And since it's

there, our bridge department is responsible to making
sure it stays cleaned out.
Q. And then moving to what I marked as Exhibit H.

(Exhibit H was marked for identification.)




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

EXHIBIT D

410115 Ledoux Robert 09-30-2025 Page 46

THE REPORTER: I -- I think this would be G.
Sorry.

MR. TERWILLEGER: I have G on this one.

MR. MELOON: G should be that one.

THE REPORTER: I am sorry. Yes. H. My
apologies.

MR. MELOON: There's two copies is in there.
That's why it's --

MR. TERWILLEGER: Yeah. Let's make sure that
one's marked --

BY MR. MELOON:

Q. Do you recognize this document? I'll give you
some time to look through it.

A. I'm not familiar with it specifically, but
it's clear that we've seen -- we've done these before
dealing with submerged lands.

Q. Okay. And this is part of a joint application
for an individual environmental resource

permit/authorization to use --

A. Yes.

Q. -— on submerged lands/federal dredge and fill
permit.

A. That's correct.

Q. And then looking at Page 9 of 12.

A. Yeah.
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Q. Section B, Landowner has your information.
You're checked as the landowner.
A. That's correct. I don't really personally own

it, but yeah, that's correct.

Q. In your capacity as --
A. Tease. That's correct.
Q. And then going back to Page 3 of 12. It's --

the name of the project is called All Aboard Florida and
North South Rail Corridor Segment D08, and then in

parentheses is FEC railroad from MP 166.9 to MP 233.47?

A. That's correct.

Q. Okay. And that would include the Milepost
189.12.

A. It would.

Q. Did you review any of these documents before

they were submitted to the various water management
districts?

A. No.

Q. And then on Page 8 of 12 indicates on Part 2,

Section B, various pre-application meetings that

occurred.
A. That's correct.
Q. Did anyone from Florida East Coast Railway

attend any of these pre-application meetings?

A. No. If you look at Page 4, Paragraph D, you
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can clearly see All Aboard Florida is proposing and

developed. They were the ones that prepared these

documents and submitted them to the corps of engineers.
Q. And they did this pursuant to the easement

that was granted?

A. That's correct.

Q. And then on Page 11 of 12.

A. Yes.

Q. Did you ever sign this document stating that

you possessed a sufficient real property interest or
control on the property?

A. I am sure I did, or they would have never
gotten the permit. So as the owner, I'm sure that would

have been required.

Q. When you signed it, did you review it?

A. No. It was their responsibility for their
construction.

Q. So you would have just signed it without

reviewing it?

A. Just the paragraph that required my approval
was my ownership only, in which we owned the land and
fee.

Q. Who is Florida East Coast Industries, LLC?

A. Florida East Coast Industries is the holding

company for All Aboard Florida/Brightline. They hold
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the passenger -- they own that company. Brightline/All
Aboard Florida is a subsidiary of Florida East Coast
Industries.

Q. Are they an affiliated or related entity to
Florida East Coast Railway at all?

A. They were until June 30th, 2017.

Q. So at the time that this -- the 25th --
September 2015 document was created, they were an
affiliated entity of Florida East Coast Railway?

A. We were both owned at that time by a company
called Fortress Investments in New York. And in June
30th, 2017, they sold the Florida East Coast Railway to
a company called Grupo Mexico Transportes. So we no

longer are affiliated with FECI or Brightline.

Q. And that occurred in 20177
A. June of 2017.
Q. Have you had any complaints about flooding

around the 189.12 milepost?

A. Not to my knowledge, no.

Q. Have there been any complaints about flooding
from the Plaintiffs in this case around the 189.12
milepost?

A. There was a complaint at one time, and we were
told it was by Brightline. It was a dumpster that got

loose and blocked the culvert. That caused -- that
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caused the -- the drainage problem at the time. That's

the only

that the

-- the only information I had at the time was

—-— there was a storm, and a dumpster got loose

and blocked the culvert, the west side of the culvert,

and prevented the drainage from going through it

normally.

And we received a complaint from -- at that

time, and Brightline investigated and determined that's

what caused it. And we -- from that point on, we didn't

hear of any other complaints. Once the -- once the

dumpster was removed, the flow continued, and I don't

know of anything else until.

Q.
dumpster?
A.
Q.
A.
Q.
loosened

A.

So no other complaints other than the

The only one I know of.

Okay. Do you know how the dumpster got lose?
No idea.

Would it have been water that could have

the dumpster?

It could have been anything. I -- you know,

not knowing whose dumpster it was, I can't even speak

for it because it would have been to the north of your

client's property line. And so I don't know who owns

the adjacent land and what's on it.

Q.

Do you know the size of the dumpster?
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A. No, I don't have any pictures or any
information. Brightline would have to give you that.

Q. Do you know if any calculations were done for
the storm water to account for the drainage loss of
where the tracks were?

MR. TERWILLEGER: Object to form.

THE WITNESS: ©No. This was a Brightline
project. We wouldn't have been doing the
calculations.

BY MR. MELOON:

Q. Did Florida East Coast Railway do any
investigation to determine the flooding, or was it just
-- did it rely on Brightline's investigation?

A. It relied on Brightline's investigation at the
time. The construction wasn't completed.

Q. So that would have been during the
construction?

A. At the end of the construction, yes.

Q. When did the construction end?

A. That would have been 2022, '23 time frame. I'd
have to specifically look. When they ran their first
revenue service would have been the fall of '22, I
believe. The construction officially didn't completely
end, although they were running trains. Let's be clear.

They had additional work to do in multiple locations.
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And even today, they have a long punch out list that has
not been completed. So I can't speak that the
constructions been 100 percent complete in the sense of
everything is done.

Q. Is the punch out list the reason that there
haven't been as-built yet?

A. I can't speak for that. So some of the as-
builts could have clearly been done by now. I know the
as-builts we have received to date have had errors in
them, so we can't rely on them at all.

Q. How many as-builts have you received to date?

A. Multiple ones, but most of them were
originally the fiber that got moved. So what happened
was, 1is the fiber had to be relocated to one side of the
track. There were fiber banks for all the telecoms
along the right-of-way. And so that's the first batch
of as-builts we received. And we found out that the
mild posts and the markings on those as-builts were in
error. And so we basically said -- sent them back and

said, "Start over and get them all right."

Q. When was that?

A. That would have been last year.

Q. Any specific time frame last year?
A. No. It would have been late fall.

Q. Have you received any as-builts since late
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fallv
A. No.
Q. Were any of the as-builts that were received

for this area of the track?

A. Yes. It probably would have been showing
where the fiber was put. So I could say for the fiber,
for sure, it would have shown the fiber at this
milepost. And then most likely, given what's built on
the west, and most likely the fiber in this location was
moved to the east. But I'd have to go pull the maps and
find out and confirm. But that's probably what -- those
as-builts would have just shown the fiber location of
the duct banks that were put in. They would not have

shown any other information.

Q. Looking back at Exhibit C -- or I'm sorry. I
said C. I believe it's F. This -- the --

A. Yeah. These pictures?

0. The pictures.

A. Yeah.

Q. The photographs.

A. Yeah.

Q. Do you know where on there -- the -- and

looking specifically at the January 5th, 2025, could you
mark on that exhibit where the culvert is on the south

side of my client's property?
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A. I don't have the exact, but approximately just
below the point, the blue point, the southern most
point. We were concerned initially when we looked at
the culvert that it was on your client's property. We
have since confirmed that it's just south of your
client's point. There is a culvert there. We had to
walk past your client's property behind the other
properties to actually see it.

Q. And is that behind the -- recognizing that the
blue line is not the true property line --

A. Yes.

Q. --— 1s that behind the fence, the culvert, kind

of near where that red truck is or the black trailer in

this?
A. It's -- it's south of the red truck.
Q. Okay.
A. It's literally all the way to the end of your

point. You can't see it. You'd have to blow up a
Google map. I don't even know if that would see it, to
be honest with you. It's very difficult to see back
there unless you physically walk there. I don't know if
you'd even see the culvert if you didn't step on it
practically because there is vegetation and other thing
-- grass around it.

Q. When you walked there, did you see if you were
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above or below my client's property elevation was?

A. I couldn't tell. We were too far away from
where the -- where the -- where your pavement is for
your client's property to -- to determine. The only
thing I saw was the -- and what I did see was the ditch
between the wall and that there's still a remaining FEC

ditch that exists there today between our wall ditch and

your client's property line. It's not very big, but
there is an existing ditch there today.

Q. How wide is that ditch?

A. Approximately five to ten feet.

Q. Did you notice which way that ditch flowed?

A. No.

0. When you were there, were you able to look at
the wall?

A. Yes.

Q. Did you look if there were weeping holes in it
or anything in --

A. I didn't see anything specific. I -- I was
more looking -- looking for the ditch and the culvert
than I was the wall.

0. Did you walk over to the north side of where
the ditch is?

A. No. I'm -- I was thinking there was only one
ditch at the time, based on your client's discussion
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with us.

Q. And was that discussion at mediation?

A. Yes. It was.

MR. MELOON: Now is a good time for a break.
MR. TERWILLEGER: Okay.
THE REPORTER: Okay. Going off the record.
(A recess was taken.)
THE REPORTER: All right. We are back on the
record.
Counsel, you may proceed.
BY MR. MELOON:

Q. Have any of the Plaintiffs given Florida East
Coast Railway permission to use their property for any
purpose?

A. Not to my knowledge.

Q. Is there anybody else you need to consult at
Florida East Coast Railway to determine if they've given
permission to use their property?

A. I would consult our real estate department if
we have any agreement with them, but I -- I would
normally go through legal as well. So I would have seen
it if there was an agreement of some type, whether it'd
be a easement or temporary use or a license or lease,
they would most likely have provided to me first to

review.
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Q. Does Florida East Coast Railway have the power
of imminent domain under the Florida statutes?

A. Both Florida and federal.

Q. And that power is delegated from either the
federal or state government?

A. That's correct.

MR. TERWILLEGER: Object to form.

THE WITNESS: Well, it's actually -- I can't
speak for the federals under the old dicta rules and
laws, but I can speak that under Florida it's a
statute specifically spelling out that the railroads
have that power.

BY MR. MELOON:
0. And Florida East -- has Florida East Coast

Railways paid the Plaintiffs for any interest in their

property?
A. No.
0. I'll hand you what we've marked as Exhibit I.
Do you recognize this document?
(Exhibit I was marked for identification.)
A. I do.
BY MR. MELOON:
Q. And what is 1it?
A. It is Florida East Coast Railways' answer to
your client's complaint.
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Q. Did you review this document before it was
filed?

A. I did.

Q. And then moving to Page 7 of 10 of the
document.

A. Yes.

Q. Which are -- do you recognize these as Florida

East Coast's affirmative defenses?

A. I do.

Q. In the fourth affirmative defense on Page 8 of
10, you allege that Plaintiffs themselves have
eliminated drainage on their property. What is the

basis of that allegation?

A. I'm sorry. Could you repeat the question,
please?
Q. Yeah. What is the basis of the allegation

that the Plaintiffs themselves have eliminated drainage
on their property?

A. The pavement -- Plaintiffs have paved pretty
much the entire property so it doesn't percolate and

allow drainage since it's covered with asphalt.

Q. Do you know if any calculations were done or
if any --
A. No.

Q. Do you know if any permit was received for
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that work or any exemption to any permit?

A. Nope.

Q. Do you know if any engineer did that work on
that property when that was paved?

A. Nope.

Q. In this affirmative defense, are you alleging
that Florida East Coast Railways property doesn't have
any effect on the natural and historic drainage?

MR. TERWILLEGER: Object to form.
THE WITNESS: Could you repeat the question?
BY MR. MELOON:

Q. Yeah. Are -- in this affirmative defense, are
you —-- is -- I mean, as part of your factual basis for
this affirmative defense that Florida East Coast Railway

has not affected the historic flow of water?

A. No, that's not mentioned in this affirmative
defense.
0. And then in the fifth affirmative defense,

you're alleging that it was caused in whole or part by
factors and conditions over which Florida East Coast

Railway had no control and including drainage from third

parties?
A. That's correct.
Q. Okay. Who would those third parties be?

A. The adjacent property owner.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

EXHIBIT D

410115 Ledoux Robert 09-30-2025 Page 60
Q. Would those be to the -- properties to the
west?
A. The properties to the south, they elevated

their property.

0. And then in the sixth affirmative defense, you
alleged failure to mitigate. How did the Plaintiffs
fail to mitigate their damages?

A. By —-- by developing some kind of French drains
or anything else they could have potentially done given
the entire property is poured in asphalt.

Q. So you're alleging in this defense that the
Plaintiffs could have mitigated their defense by putting
a French drain?

A. Could have done something.

Q. Do you know -- do you know if there's any

retention area that was designed on the Plaintiff's

property?
A. I did not see any.
Q. Do --
A. I don't == I don't know of any personally, no.
Q. Do you know if there's any pipes under the

asphalt on the Plaintiffs' property?
A. No.
Q. Was there any investigation done to see if

there was?
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A. No.
0. Was the Florida DEP GIS permit database

searched to determine that?

A. We -- we didn't do any search.

Q. So you alleged this affirmative defense
without doing any search for the facts?

MR. TERWILLEGER: Object to form.

THE WITNESS: Based on what I personally
witnessed, there was no pipes that were seen. There
was no drains that were seen. And your client's
property was completely poured over with asphalt.

BY MR. MELOON:
Q. So it's your testimony that the entirety of
the Plaintiffs' property is covered in asphalt?
A. Majority of it.
Q. Do you know if there was any flooding on my

client's property prior to the change in the Brightline

rail?
A. Nope.
MR. MELOON: I have nothing further.
MR. TERWILLEGER: Okay. I do have a few
questions.

CROSS-EXAMINATION
BY MR. TERWILLEGER:

0. You saw the Exhibit I --




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

EXHIBIT D

410115 Ledoux Robert 09-30-2025 Page 62
A. Yes.
Q. Okay. 1If you go back to Page 7, the

affirmative defenses.

A.

Q.

Sure.

It's the second affirmative defense

preemption. Is FEC ultimately governed by the Surface

Transportation Board as far as the design of railroad

tracks?
A.
Q.

go to the

dispute?
A.

Q.

Yes.
And if there's an issue with the design, you

Surface Transportation Board to resolve a

That's correct.
Does the State of Florida -- strike that.

Did FEC need to bring the plans that -- for

the Brightline expansion to the Surface Transportation

Board?

A.

No. Since Brightline was the -- was doing it

themselves, they would have been the party that would

have brought it to the Surface Transportation Board if

there were any issues with the design or construction or

layout of the track that they had proposed.

Q. That's because Brightline did the
construction?
A. That's because Brightline did the
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construction.
Q. Did FEC have any control over the
construction?
A. No control over the construction. The only
require -- the only things FEC had control over was to

ensure that the final product of track met FEC standards
and were safe for -- safe to rail operations. And that
was in a condition for FEC to take over maintenance of
the track itself. But the actual physical construction
that Brightline took -- partaked in was 100 percent
controlled by Brightline. FEC had no responsibility for
it.

Q. So FEC's only responsibility was to make sure
the tracks themselves would be able to handle the
trains?

A. Handle the speed. Brightline -- what had
taken place is Brightline had increased the speed of the
tracks, the FEC tracks, as well as their own tracks. So
the construction was not limited to only Brightline new
tracks. They actually went on the FEC tracks and put in
additional ties to stabilize the tracks to allow for
higher speed. And so in order to handle the higher
speed that Brightline wanted to operate, FEC's engineers
needed to inspect the track to ensure that it could be

-- both tracks could be run safely at the higher speeds
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Brightline would be operating.

Q. As far as installing culverts, if they didn't
in effect the tracks themselves, did FEC have any
control over what Brightline did?

A. No. Brightline had full control over
culverts, including modifications and replacing --
bridges.

Q. So this is essentially one railroad corridor
with two railroads operating on it?

A. That's correct. They -- under their passenger
easement, they have the right to operate drains on our
corridor.

Q. I'm going to ask you about Exhibit H. If you
go to Page 11 on that, where your signature was?

A. sSure.

Q. When you signed -- assuming you signed this,
which I think your testimony is that you did
eventually --

A. Yes.

Q. -- the only thing that you were certifying is

that FEC owns the property?

A. That's correct. Paragraph B, certification
sufficient real property interest. That was the only
paragraph FEC signed. We -- we were not a party to any

of the language prior to that or the application itself.
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We just had the knowledge. And frankly, it's not just
there. We have to acknowledge that when someone wants
to put in utilities or power or anything else on FEC
property to allow them. So it's not something abnormal
for us to sign our acknowledgment as the owner of the
property. It's pretty standard.

Q. You asked about complaints, and you mentioned
there's one complaint from this property with the
dumpster --

A. That's correct. That's the only one that I've
-- I've remembered.

Q. An FEC did not receive that complaint

directly; is that right?

A. That's correct.

0. That was to Brightline?

A. Yes. I believe so.

Q. If you go to Exhibit F --

A. Yeah.

Q. —-— that's the photos. You were asked about

that sandy area. I think it's what you described --

A. Yes.

Q. -- on the January 30th, 2022 photo.

A. That's correct.

Q. Just to clarify, Brightline was the entity

that put that sandy area in?
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A. That's correct.

Q. And as of today, you still do not have
accurate as-builts of this work?

A. No, that's -- that's correct. We demanded
that actually last week from Brightline.

MR. TERWILLEGER: No more questions for me.
REDIRECT EXAMINATION
BY MR. MELOON:

Q. Was the expansion that was done, did it stay
in Florida, or does it go outside of Florida?

A. It stays in Florida.

Q. And the fee title to this property, was that
transferred at all?

A. No. The fee title of the property has always
been FEC.

Q. So there's no fee interest conveyed to
Brightline?

A. There -- without being an expert in real
estate law, they have an interest, the easement allows
them a passenger right to build and to operate a
passenger trains on the FEC corridor. That gives them
the right to also build stations, for example, and then
build stations on the corridor. So do they own the land
in fee? The answer is no. If you go to the records, we
should be always considered -- always be reported as the
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landowners of the full end fee. Do they have an -- a

real estate interest? They absolutely have a real

estate interest in the property. That -- undeniable.
Q. And Florida East Coast Rail runs their trains

on both tracks?

A. Yes, we do.

0. And Brightline runs their trains on both
tracks?

A. That's correct.

MR. MELOON: Nothing further.

MR. TERWILLEGER: Okay. We'll read.

THE REPORTER: Read. And will that be through
your counsel? Oh. Will that be through your
office?

MR. TERWILLEGER: Yes.

THE REPORTER: I'm sorry.

MR. TERWILLEGER: Yes.

THE REPORTER: And then very quickly, will
there be orders for the transcript?

MR. MELOON: Not at this time.

THE REPORTER: Not at this time?

How about you?

MR. TERWILLEGER: No.

THE REPORTER: No? Okay.

Going off the record.
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(Deposition concluded at 11:32 a.m. ET)
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CERTIFICATE OF OATH

STATE OF FLORIDA

COUNTY OF ORANGE

I, the undersigned, certify that the witness in the

foregoing transcript personally appeared before me and

was duly sworn.

Identification: Produced Identification

DANIELA RODRIGUEZ-GUERRERO
Court Reporter, Notary Public
State of Florida

Commission Expires: 05/02/2028

Commission Number: HH 523560
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CERTIVFICATE

STATE OF FLORIDA)

COUNTY OF ORANGE)

I, Daniela Rodriguez-Guerrero, Court Reporter and
Notary Public for the State of Florida at Large, do
hereby certify that I was authorized to and did report
the foregoing proceeding, and that said transcript is a

true record of the said proceeding.

I FURTHER CERTIFY that I am not of counsel for,
related to, or employed by any of the parties or
attorneys involved herein, nor am I financially

interested in said action.

Submitted on: October 24, 2025.

DANIELA RODRIGUEZ-GUERRERO

Court Reporter, Notary Public
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ERRATA

PAGE LINE CHANGE REASON

I have read the entire transcript of my deposition taken
in the captioned matter or the same has been read to
me.I request that the following changes be entered upon
the record for the reasons indicated. I have signed my
name to the Errata Sheet and authorize you to attach the

changes to the original transcript.

Date NAME
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John W. Terwilleger, Esquire
Gunster, Yoakley & Stewart, P.A.
777 South Flagler Drive

Suite 500 East

West Palm Beach, FL 33401

RE: Deposition of Robert Ledoux taken on 9/30/2025
2145 Awvocado Land Trust & Home Wreckers, Inc. v. Florida East Coast Railway, LLC

Dear Mr. Terwilleger,

IMPORTANT NOTICE FOR DEPOSITION TRANSCRIPT READ AND SIGN
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cc: W. Nathan Meloon, Esquire

Waiver:
I, Robert Ledoux, hereby waive the reading and signing of my deposition transcript.
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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
ORLANDO DI VI SI ON
CASE NO. : 6:24-cv-1691
2145 AVOCADO LAND TRUST and HOVE WRECKERS, | NC.,

Plaintiffs,
VS.
FLORI DA EAST COAST RAI LVAY, LLC,

Def endant .

/

DEPCSI TI ON OF: ROBERT ROBB
DATE: THURSDAY, SEPTEMBER 25, 2025
TI VE: 10:27 AM - 11:30 A M
PLACE: LAW OFFI CES OF W DERVMAN MALEK

1990 W NEW HAVEN AVENUE
SECOND FLOOR
MELBOURNE, FLORI DA 32904

STENOGRAPHI CALLY
REPORTED BY: ANNE MARI E HAM LL, RPR

Veritext Legal Solutions
800-726-7007 305-376-8800
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W NATHAN MELOON, ESQUI RE
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1990 W New Haven Avenue

Second Fl oor

Mel bourne, FL 32904

321- 255- 2332

Nrrel oon@isl egal t eam com

APPEARI NG ON BEHALF COF THE PLAI NTI FF

JOHN W TERW LLECER, ESQUI RE

OF. Qunster, Yoakley & Stewart, P.A

777 South Fl ager Drive

Suite 500 East

West Pal m Beach, FL 33401

561- 665- 1980

Jterwi | | eger @unst er.com

APPEARI NG ON BEHALF OF THE DEFENDANT

ALSO PRESENT: Drew Contreras, Videographer
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PROCEEDI NGS
ok Kk Kk kK

THE VI DEOCGRAPHER: (Good norning. W are now on
the record at 10:27 a.m on Septenber 25th, 2025.
Pl ease note that the m crophones are sensitive and nay
pi ck up whispering or private conversations. Please
mut e your phones at this tinme. Audio and video
recording wll continue to take place unless all parties
agree to go off the record. This is the video
deposition of Robert Robb taken in the matter of 2145
Avocado Land Trust, et al versus Florida East Coast
Rai |l way, LLC. The location of this deposition is
Mel bourne, Florida. M nane is Drew Contreras, the
vi deographer. The court reporter is Anne Marie Ham I |.
We're both here on behalf Veritext Legal Sol utions.

At this tinme wll all counsel present state
t heir appearances, whomthey represent, after which the
court reporter will then swear in the w tness.

MR. MELOON: Good norning. Nathan Mel oon for
the plaintiffs.

MR, TERW LLEGER: And John Terw | | eger for
def endant .

THE REPORTER: Wbul d you raise your right hand,

Do you solemmly swear or affirm under the

800-726-7007

Veritext Legal Solutions

305-376-8800
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penal ties of perjury, that the testinony you are about
go give in this matter will be the truth, the whole
truth, and nothing but the truth.

THE DEPONENT: | do.

THE REPORTER: Thank you, sir.

DI RECT EXAM NATI ON

BY MR TERW LLEGER:

Q &ood norning, sir. Could you please state
your nane, for the record.

A. Robert Robb.

Q And, M. Robb, have you ever been deposed

bef ore?
A. Been --
Q Have you ever been deposed before?
A. Once. One tine.
Q Ckay. Wien was that?
A. 2000. Around 2000, maybe.
Q So alittle while ago.
A. Yeah.
Q GCkay. Were you an expert in that case?
A. Yes.

Q So before | get too far ahead, just to
refresh your recollection because it's been a little
whi |l e since you' ve been deposed, when we're getting the

record here, the court reporter is witing down

800-726-7007

Veritext Legal Solutions

305-376-8800
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everything we say. So | just ask that if |I'masking a

question, you wait for ne to finish it before you start

answering. |'ll do the sanme for you. |If you're
answering, I'll do ny best to wait until you're finished
answering before | respond. That way we'll get a clean
record.

Al so, if you could answer verbally. Head nods
don't get on the record, so if you could state yes or
no; is that fair?

A Yes.

Q And if I ask you a question that you don't
understand, just please tell ne you don't understand it
or ask nme to rephrase. | want to nake sure that you
understand the question. So if you answer the question,
"Il assunme that you understand what |'m asking; is that
fair?

A Yes.

Q Also if you need to take a break, just let ne
know. We'll be taking a break about every hour or so
anyway. But the only requirenent before taking a break
Is that you answer the question that's pending.

O herwi se you can take that break whenever you need to.

A. Ckay.

Q So in that case in about 2000, what were you

testifying about?

800-726-7007

Veritext Legal Solutions

305-376-8800
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A It was two single fam |y homeowners that were
argui ng about a -- one was an existing house, the other
one was a house under construction. And they had sone
erosi on and one was conpl ai ni ng about the other one.

Q Ddyou go to court?

A. No.

Q In this case, you had -- have you been

retai ned as an expert by plaintiffs?

A Yes.

Q What is -- what are you an expert inin this
case?

A. | have 31 years of |and devel opnent

experi ence: Drainage, roadway, water/sewage design,
hydr aul i cs.

Q D d you provide a CV or resune or anything to
plaintiff's counsel in this case?

A. No.

Q Were do you currently work?
Robb & Tayl or Engi neeri ng.
Do you have any certifications?
Licensed PE in the State of Florida.
Anyt hi ng el se?
No.

o > O > O >

You said 31 years of experience. Has that

all been at the same conpany?

800-726-7007

Veritext Legal Solutions
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A. No.
Q Tell nme about your -- your previous
enpl oynent .
A Oiginally, I was with WIIliamand Bi shop

Consul ting Engineers in Tallahassee. That's who --

right out of college, | was with them | was with them
for two and a half years. | was with Creech Engi neers
in Stuart, Florida for about six years. | left there

and went to a | and devel oper here in Mel bourne for four
years. And opened up Robb & Tayl or Engineering in 2008.

Q Wat degrees do you have?

A. Cvil engineering.

Q Wiere is -- is that a bachelor's?

A. Florida State, bachelor's, civil engineering.

Q Oher than that case where you testified as
an expert in 2000, have you been an expert in any other
cases?

A. No.

Q What specific experience do you have in
dealing with fl ooding i ssues?

A. For 31 years every project | work on. State
of Florida is very big on stormwater design. So it's
sonmething that | do every day.

Q You said the State of Florida is very big on

stormwater design. Can you explain a little nore about

800-726-7007

Veritext Legal Solutions

305-376-8800
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t hat ?

A. Every Cty, County, State of Florida, St.
John's River Water Managenent District has a storm water
desi gn conponent that | have to neet. So running
nodel s, | ooking at existing conditions, it's sonething I
do on a daily basis to evaluate flood concerns, how to
mtigate flooding.

Q Anything el se?

A. No.

Q Is there a requirenent in Mel bourne, and any
of the jurisdictions that overlap with Ml bourne, that
wat er be retained on property?

A. Yes.

Q Wiat's that requirenent?

A. You have to neet pre and post. So | evaluate
existing conditions. So if it's a-- if I'mgoing to
design a project, | have to evaluate existing conditions
and determ ne what the potential runoff would be in the
existing conditions. | cannot exceed that runoff when I
do ny post-devel opnent design. That would be the flood
continuati on conponent of it.

Q You cannot increase the runoff at the --

A. Cannot. Cannot increase the runoff.

THE REPORTER: |'msorry. Say that question

again.

Veritext Legal Solutions

800-726-7007 305-376-8800




© 00 N oo 0o b~ wWw N PP

N D N N NN P P P P P PP PR
a A W N P O © 0 N O 0o A WO N+~ O

EXHIBIT E

Page 10

Q (BY MR TERWLLEGER) You cannot increase the
runoff in the design?

THE REPORTER: And your answer, sir?

THE DEPONENT: Correct. You cannot increase the
runof f .

Q (BY MR TERWLLEGER) Here you -- the
property we're tal king about today is 2145 Avocado
Avenue; is that right?

A. Yes.

Q OCkay. And just for ease of discussion, if |
say the property, we agree that's the property we're
tal ki ng about ?

A. Yes.

Q D d you do any inspection of the property?

A. Yes.

Q D d you evaluate it for -- and let's talk
about the property itself, not property surrounding it.

Have you eval uated the property for any changes or any

wor k done for that -- on the property?
A. Yes.
Q Wiat did you do?
A I didtw things. | did a field

I nvestigation, wal ked the property. And | ordered a
survey of the property so | could have a clear

under st andi ng of the drainage patterns.

800-726-7007

Veritext Legal Solutions

305-376-8800
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Q As an expert in this case, do you have sone
opi ni ons?

A. | do.

Q What are your opinions?

A. | -- after doing all the research, the
hydrol ogy of the systemwas altered.

Q We'Ill cone back and get nore details on that.
But any ot her opinions besides the hydrol ogy system was
al tered?

A. No.

Q So what do you nean by the hydrol ogy system
was al tered?

A. There were construction -- there was
construction that changed the hydraulics of the ditch
system There is an existing ditch or canal to the
north of the subject property. The drains, a fairly
| arge draining basin. There are three pipes that go
under the railroad. And | have prior know edge of what
the conditions were before the railroad was constructed.

Back in 2018 -- I'msorry, 2017, | was hired by
Towboat USA to help themw th an issue that they had
with the City of Melbourne. At that tinme | ordered a
boundary survey, topographic survey of the area. So |
know exactly what was there prior to the railroad

wi deni ng. Conparison of the old survey and the new

800-726-7007

Veritext Legal Solutions

305-376-8800
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survey shows sone significant changes in the hydrol ogy.

That was probably the biggest basis of ny -- ny
decision. | have photos. | talked to the Gty of
Mel bourne. The pre/post conparison was clear that there
was hydr ol ogi ¢ changes.

Q Wiere is Towboat USA |ocated, or where was it
| ocated in 20177?

AL On -- on the subject property.

Q And so what was the work specifically you
were doi ng for Towboat USA in 20177?

A. He was, obviously, operating a boat sal vage
service. He would collect boats that were derelict.
And the Gty of Mel bourne gave hima citation for having
a junk yard. So he needed to clean it up. And | don't
bel i eve there was an approved site plan for his
property, so they wanted a site plan so that they could
in the future if there was a call for code conpliance,
there would be a site plan that they could reference.
So | put the site plan together for him

He al so wanted sone pavenent added. So | did
sonme design work for himover the course of, probably --
| nean, we had public hearings. It was, probably, a
si x-nmonth process that | was working with him

Q Did you evaluate the hydrol ogy of the

property at that tine?

800-726-7007

Veritext Legal Solutions
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A | did stormwater design because we added
sone pavenent. Yes.

Q What went into the storm water design?

A. Cal cul ati ng predevel opment runoff di scharges
adding the -- what the new runoff would be with the new
concrete pavenent and providing a small storm water
retention basin to neet pre and post devel opnent
di schar ges.

Q And when you say the retention basin, is that
the retention area that's in the mddle of the property,
sort of, inthe mddle of a Uin the driveway?

A. Yes. Yes.

Q So you added that?

A. Yes.

Q That was not there before 2017?

A. It was not there.

Q And what was the reason for adding that?

A. Wien you add pavenent or any Kkind of
| nperious surface to a property, you're going to
i ncrease the runoff. So that is a retention that,
basically, stores the increased volune of runoff that I
created by putting the pavenent down, which that's what
you have to do to neet St. John's R ver Water Managenent
District in the Gty of Mel bourne.

Q Does it drain anywhere?

Veritext Legal Solutions

800-726-7007 305-376-8800
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A | don't think it pop off -- it doesn't pop
of f anywhere. It just holds the volune. And then it --
once it gets to a certain elevation, it will go over the
parking lot and go into the -- the canal to the north.

Q Wen you did the calculation in 2017, how
frequently was water exceeding that retention and
fl ow ng down to the north?

A It's designed for the 25-year storm event.

Q Did you do calculations for the 25-year storm

event in 2017?

A. Yes. Its a requirenent.
Q Do you still have those cal cul ati ons?
A. 1'd have to ook, | don't know.

Q D d you use those calculations in preparing
your expert report in this case?

A. No.

Q Did you prepare any 25-year storm

cal cul ations for this case?

A. I didn't run any stormevents for this case.
Q So in 2017, was it your -- in 2017, did you
run any -- any cal cul ations, other than for 25 years, 10

years or five years?
A. No, that's the -- possibly, the nean annual .
|'d have to look at the -- the report.

Q But you didn't consult that or use that at
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all in this case?

A. No.

Q And you did not create any nodels in this
case?

A. 1 did not.

Q Do you have any opinions in this case that
are not disclosed in your report?

A. No.

Q Is there anything that you considered in
comng up with these opinions that is not identified in
your report?

A. No.

Q Is it your opinion that Florida East Coast
Rai l way is causing the property to flood?

A. Based on -- based on everything that |
researched, | would say yes, that's the cause of the
f I oodi ng.

Q What is the basis of that decision?

A. Historical flooding -- historical runoff
patterns are sonething we deal with on a daily basis.
This property was developed in the early 1960s. | don't
know exactly when the railroad cane. But everything
that we do as an engi neer, we | ook at historical
drai nage patterns. So everything upstreamfromthe

triple culverts that go under the railroad would have
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been the basis of the historical patterns. Everything
upstream woul d have been desi gned based on those water
el evations. So every subdivision, every roadway,
everything woul d have been desi gned based on the

hi storical .

Anytinme you do devel opnent, you have to | ook at
hi storical drainage patterns so that you are, for sure,
you're not going to alter those patterns because if you
do, everything upstream has been altered.

In evaluating this property, the -- when they
wi dened the railroad, they had to extend the triple
culverts to get them past the new -- the new railroad.
When they extended those culverts, they raised the
invert of the pipe. The invert of the pipe is the
bottom -- the nost bottom el evation of the pipe where
the water begins to flow. So those inverts of the pipe
were rai sed between seven and ei ght inches. So that
woul d have automatically increased the water level in
t he canal by seven to eight inches.

Historically, there was a | ongitudinal ditch
running along the railroad on the west side of the
rail road that woul d have provided fl ood storage for
| arger storns. So as the rain begins to fall, water
goes down the canal. It stages up hi gher now because

the inverts of the pipes were raised. The drainage
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ditch that used to be along the railroad is no | onger
there. So as heavier rains conme, the water doesn't have
the ability to spread down the ditch in the railroad.
The ditch, basically, provided storage. And the raising
of the -- the three culverts and the elimnation of
the -- the railroad ditch systemaltered the hydrol ogy
of the system

Q Wiere do the three culverts drain to?

A. They go under the railroad and then,
eventual |y, discharge into the Indian R ver Lagoon.

THE REPORTER |'msorry. Discharge into?

THE DEPONENT: Indian River.

Q (BY MR TERWLLEGER) Underneath US1?
A. Yeah.
Q D d you observe those three culverts?
A. The ones that go into the railroad?
Q Yes.
A. Yes, | |ooked at them
Q Was there water in the ditch when you went
t here?
A. There was no -- there was water in the ditch.

There's always water in the ditch. The water is
controlled by those three pipes. So the water was,
pretty much, at the -- at the invert of the pipe.

Q You were able to see the water flow ng
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t hr ough?

A It wasn't flowng at the tinme because it
hadn't rained. So there was -- it, basically, stops
flow ng when it reaches the bottom of the pipe.

Q So in doing this evaluation then, you assuned
t hat not hi ng had changed upstream from those three
cul verts?

A. Correct.

Q D d you do any kind of analysis to determ ne
whet her anyt hi ng had changed upstrean?

A. Not hing woul d be allowed to be changed
upstream because the State, the County, and the Gty of
Mel bourne woul d regul ate the design and permtting of
the system That's the pre/post. There shouldn't be
any nore water discharging through the systemthan was
hi storic.

Q So you're assumng then that the Cty, the
County, the water managenent district were ensuring that
permts for work done upstreamwould conply with the

requi renent s?

A. Yes.
Q Do you know if the permt -- there were
permts granted for the changing -- for this work on the

three cul verts?

A. | do not know.
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Q And would you assune that the sane as

upstream work, that permts were granted by the Cty,

County --

A. Correct.

Q -- water managenent district, they would
still -- they would also conply with the requirenents

for drai nage?

A Yes.

Q So then, if there were permts that were
granted for this work, the -- you would then assune that
the -- those requirenents for the water nanagenent
di strict, County, had determ ne there was no change in
t he hydrol ogy, right?

A. Correct.

Q Dideither the plaintiffs or their attorney
tell you to nmake any assunptions when you were doi ng
this work?

A. No.

Q Ddthey tell you any facts?

A. The owner said that -- he gave ne a little
bit of information as to what he was told. But -- and,
| think, the only thing he told nme was there was a storm
wat er pond that was built by the railroad, | think,
bel i eve, south of his property, maybe, 150, 200 feet

away.

800-726-7007

Veritext Legal Solutions

305-376-8800



© 00 N oo 0o b~ wWw N PP

N D N N NN P P P P P PP PR
a A W N P O © 0 N O 0o A WO N+~ O

EXHIBIT E

Page 20

Q Didhe tell you anything el se?

A. No.

Q Solet's talk alittle bit about what you--
you did in preparing your -- and your investigation.
Let's tal k about your investigation before the report.
You went to the site and -- and saw -- observed the
property?

A. Right.

Q And what else did you do beyond that?

A. So | did the inspection of the property. |

wal ked the railroad. Walked the perinmeter. | pulled
the old survey from 2017. | ordered the new survey,
2025. | contacted the Cty of Ml bourne and requested

conpl ai nts, photos, anything they had from public works.
Q Did you receive anything fromthe Cty?
A. Yes.
Q What did you receive?
A. Phot ogr aphs.
Q Are those photos included in your report?
A. Yes.
Q Are there any photos that you received that
were not included in your report?
A. | did not -- | do not have any photos that
were not included. They -- they sent ne photos public

wor ks took while they were out there investigating the
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conpl aints of fl ooding.

Q Didthey tell you what -- did they tell you
when t he photos were taken?

A. At the tine of delivering the photos, they
just -- they just e-nmailed ne the photos. | didn't have
exact times. So when | prepared the report, they knew
it was within the past few years, but | did not have
anything specific. After the report was generated, then

they -- they had to go back through their history and

they sent ne the dates that they were to -- all 2022 and
2024.

Q Are those dates listed -- identified in the
report?

A. | didn't have the dates prior to the report.

Q If I showyou -- we'll ook at the report
here in a few mnutes. WII you be able to identify
whi ch photos were from which year?

A. | doubt it. | don't think so.

Q Ddthey tell you what happened that
caused -- that happened just before those photos were
t aken?

A. They did not know what happened. It was
public works inspectors. They did not know why the
fl oodi ng was occurring. They just took pictures and

that was it.
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Q Did you speak to the public works inspectors?

A. No. |'d spoke to the City engineer and the
secretary. They're the ones that did the research for
me.

Q Ddthe City engineer and the secretary tell
you that they didn't -- they didn't know what the --
what was happening with fl ooding on the photos?

A. They did not get into details. They just
said that they would pull files.

Q Wien was it you visited the property?

A. Wiich? The nost current tine?

Q Wll, let's -- let's -- in -- as part of your

retention as an expert investigator --

A. Ckay.

Q -- when was the first tine you visited the
property?

A. | don't have an exact date. |'d have to go

back through nmy records. But I'mgoing to say a nonth
and a half ago.
Q D d you go nore than once or just one tine?
| was there three tines.
How cl ose together were those visits?

A

Q

A. Week, week and a half apart.

Q Was it raining any tine you went?
A

No.
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Q Are you aware of any flooding on the property
that's happened this year?

A. | amnot aware of it.

Q Is it your opinion that a taking has occurred
as to the property?

A. A what?

Q That a taking has occurred.

A. What do you nean by taking?

Q Is it your opinion that Florida East Coast
Rai | way has taken part of this property?

A. Part of the subject property?

Q Yes.

A. | don't believe they' ve taken his property,
no.

Q Wien did the first flooding i ssue happen to
the subject property after the work at the Brightline
expansi on occurred?

A. The only thing | have are the -- the photos.
So it would have been in 2022 and 2024.

Q Do you have any opinion of what the danmages
were to the property?

A. Whatever -- | don't know. That's -- |
didn't -- | amnot an expert on that area. | know -- |
know the water |evel was significantly high. So | don't

know what exactly was i nundat ed.
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Q That's outside the scope of your -- your work
in this case?

A. Qutside the scope that | was requested to do,
yes.

Q You nentioned earlier that the owner had told
you somet hi ng about the property. W'IlIl talk about that
sone nore a little bit later.

Dd the owner's attorney tell you anything, M.
Mel oon?

A. No.

Q Ckay. So let's |look at the report.

MR, TERW LLEGER: Mark this Exhibit 1.

(Deposition Exhibit 1 was marked.)
Q (BY MR TERWLLEGER) M. Robb, when you get

that, can you look at it and tell ne if that's your

report?
A It is.
Q And you prepared this report?
A. Yes.
Q And it's dated Septenber 2nd, 20257
A. Yes.
Q So let's flip back to back. Look at Exhibit

8. Page nunber on the bottomis four.
A. Ckay.
Q Where did this photo -- this first photo cone
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fron®

A. The Cty of Ml bourne.

Q Do you know what date this photo was taken?

A. | do not.

Q Do you know if a hurricane had just cone
through prior to this photo being taken?

A. | do not.

Q Did you receive any photos fromplaintiff or
plaintiff's attorney?

A. No.

Q Ckay. And for page five, was that a photo
fromthe Cty?

A. Yes.

Q Wat -- what is this a photo of? Wat are we
| ooking at? |Is this the road or is this the ditch?

A. This is the roadway.

Q This is Avocado Avenue?

A. Yes.

Q Do you know where the person who took this
photo is standi ng?

A. It looks like he's standing in the subject
property on the driveway, the south driveway.

Q Is that mail box then the subject property's
mai | box or the southern neighbor's mail box?

A. | do not know.
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Q And going back to page four, what is that a
photo of ?

A. That is a photo, approximtely, standing by
the triple culverts |ooking toward Avocado.

Q Looking at these two photos, would you say
this is likely a typical rain event?

A. There's no way -- | don't know.

Q D d you do any type of analysis on these
photos to determ ne whether this was a 25-year event,
10-year event?

A | did not.

Q And going to page six, is this a photo from
the City of Ml bourne?

A. Yes.

Q And you don't know when this photo was taken?

A. No.

Q Wiere is -- what are we looking at in this
phot 0?

A. That's | ooks |ike, again, taken fromthe
subj ect property |looking to the north where the pipes go
under Avocado.

Q On the pipes going under Avocado, | guess,
|l et me strike that and start over.

So the -- if you look, kind of, mddle of the

photo, there's a --
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A. A handrail.

Q Let's take a | ook at the power lines. Those
are on the west side of Avocado Avenue?

A. Yes. Yeah.

Q So that's the, you nentioned, upstream The
flood water is com ng that way?

A. Correct. You see the handrail right next to
the power pole. The handrails would be the handrail
protecting sonebody fromgoing into the canal.

Q And all of Avocado |ooks like it's fl ooded,

correct?
A. Yes.
Q And going upstream al so?
A. Yes.
Q So go to Exhibit 9. [It's the next page.

This was also a photo fromthe Gty of Ml bourne?

A. Yes.

Q And what is this a photo of ?

A. That is a photo or the railroad retaining
wal | where the triple pipes are.

Q This is the ditch just to the north of the
subj ect property?

A. Yeah, where the ditch intersects with the
rail road right-of -way.

Q And the pipes are, the three culverts are
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actually conpletely under water in this photo, right?

A. Correct.

Q Wuld it matter if they were six inches
hi gher or lower? Wuld that affect whether the water
woul d get this high?

A It would, yes.

Q How would it affect it?

A. Hydraulics. It would be -- the nore weight
of water sitting on the culvert pushes the water through
faster. So if the culverts were |ower, there would be
nore head pressure in the pipes, which would allow the
wat er to push through faster.

Q And is it your opinion that if the pipes were
si x inches or seven or eight inches |ower that this
fl ood woul d not have happened?

A. Correct.

Q And what did you do to decide that?

A. So when the rainfall starts when you raise
t he pipe, now you' re staging seven to eight inches of
water, it has to stage up prior to it getting rel eased
into the pipe. It goes nowhere. It just stays in the
canal. So you autonatically have a seven or eight inch
deep water before the water starts to rel ease, then the
original -- as the water rises, the water was, prior to

devel opnent, the water was allowed to flow north and
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south along the railroad right-of-way along the ditch
that used to be there. So it allowed the water roomto
spread and w t hout causing any fl oodi ng.

As -- as the water rises and the water,
basically, eats up nore area, you're giving the flood
vol ume places to go with this railroad side ditch. Wen
you take the ditch away, the volune has to go sonewhere.
So the volune stays in the ditch. It rises higher. It
starts to spread. | nean, sone of the photos you see
that you can't even see the canal anynore. The water is
over top the canal. So the water is going -- it can't
go along the road right-of-way, so it's going to find
ot her places to go. And that is what is happening here.
It lost storage volune at the railroad, so it's finding
storage vol une sonewhere el se upstream And that is
t oppi ng the bank, flooding the roadways, flooding the
nei ghbori ng properties.

Q | think |I asked that question poorly. As to
this specific event, what calculations did you do to
det erm ne whether the flood woul d have occurred but for
t hese cul vert extensions?

A. To be able to analyze that, you would anal yze
the entire drainage basin, which is in this case,
probably, thousands of acres. It could go all the way

back to Wckham Road. So | was not hired to anal yze a
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stormevent. | was hired to determ ne whether or not
the fl oodi ng was caused by the railroad w dening. And

| ooki ng at ny historical survey, |ooking at the new
survey, conparing the two, seeing the differences in

pi pe el evation, seeing the difference in flood storage
vol unme capacity, | determned that the hydraulics of the
system had been altered.

Q And so you determ ned that generally the
hydraul i c system had been altered, but not anything
specific as to this specific photo, Exhibit 9, we're
tal ki ng about? You did not anal yze the specific event
t hat occurred that --

A. No.

Q -- gave rise to this photo?

A. No. That would be a nuch nore extensive
anal ysi s.

Q And you don't know whether this was a hundred
year event, 25-year event, 10-year event?

A. | do not.

Q So go to the next photo. This is |abeled
page two, page two of Exhibit 9. This was also a
photo --

A. You said page two?

Q It's got two on the bottom

A. Ckay.
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Q It's on Exhibit 9 still.
A. Ckay. That's the aerial photo?
Q No. Thi is still on Exhibit 9, just the next

page fromthe |last photo we had. Exhibit 9 to the next
page. It's got a two on the bottom

A Ckay. | see it.

Q Is this also a photo fromthe City of
Mel bour ne?

A. Yes.

Q What is this photo of ?

A. It looks like it's a photo of Avocado Avenue
| ooki ng east toward the railroad.

Q At the -- where are you standing on Avocado?

A. You're standing, probably, in the m ddle of
the road on Avocado.

Q On that bridge we were | ooking at where
the -- the place where the handrail is?

A. The handrails woul d be behind you, yes.

Q GCkay. And the next photo on page three, is
that a photo fromthe City of Avocado -- I'msorry --
fromthe Cty of Ml bourne?

A. Yes.

Q And what is this photo of?

A. On Avocado | ooki ng south al ong Avocado

Avenue. You can see the handrail a little bit to the
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right.

Q And then the next page, page four, this was
al so a photo fromthe Gty of Ml bourne?

A. Yes.

Q And where was this photo taken?

A. This is standing in the m ddl e of Avocado
Avenue | ooki ng west al ong the drai nage canal.

Q What did -- what, specifically, did you ask
for when you asked for the -- when you asked the Gty
for information?

A. | asked if they have had any conplaints in
t he past involving flooding.

Q And these were the two, the two tines that
there were conplaints involving flooding the City had
records of?

A. Yes. | didn't give thema whole |lot of tine.
They only had a couple days to gather information.

Q What did you do to determ ne historical
flooding at the site prior to the Brightline expansion?
A. | didn't provide -- | didn't do any
calculations to determne historical flooding. | relied
on the Gty giving ne information. And | relied on an

ol d survey, new survey. So | was hired to,
specifically, just determ ne whether or not there was a

change in the hydrol ogy of the system which would have
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I ncreased the flood stage.

Q And is it the Gty giving information, was
that, that was the photos that we | ooked at?

A. Correct.

Q Was there anything else --

A. No.

Q -- other than what we tal ked about ?

If you go to the actual witten part of your

A. Ckay.

Q -- first page. On that bottom paragraph, you
mention a drainage ditch along the north property |ine.
That's the ditch we've been tal king about with the three
culverts in it now?

A. Yes.

Q And then you said discharging into a | arge
|l i near ditch extending north and south of the three 36
i nch culvert pipes. Were was that |large |inear ditch
prior to the Brightline expansion?

A. It was running along the west side of the
rail road.

Q Whose property was that on?

A I"massune -- | don't know |'massumng it
was on the railroad or a portion of the railroad,

portion of the developnent. | don't know.
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Q Wiere did that ditch drain into?

A. The ditch woul d have been running north and
south. And it drained -- excuse nme -- it drained
t hrough the three pipes, the three culverts, that we've
been di scussi ng.

Q Anywhere el se?

A. I"msure there's nultiple pipes that go under
the railroad spread further apart, but | don't know
where the other ones are.

Q And so it was going a long way north and
south of the subject property?

A. Yeah. It would have -- so the rainfall would
have started, filled up the ditch. Wter would have
been goi ng through the pipes. As the pipes fill up,
wat er woul d have di spersed north and south along the
ditch to give additional flood -- flood storage.

Q There at the next sentence, kind of, running
onto the next page, the ditch area is wooded. Wat do

you mean by wooded?

A It was full of Brazilian peppers. It was
vegetated. It had Brazilian peppers. Nobody nuintained
it.

Q Is there any kind of ditch on the -- let's
step back.

So using the retaining wall as, sort of, our
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line, the retaining wall is on the west side of the
rail road property now?
A. Yes.
Q Ckay. Is there any ditch on the east side of

that retaining wall now?

A. No. There's gravel. The railroad cross
section is large gravel. The gravel goes right up
against the rail -- the retaining wall.

Q Are there -- I'msorry. | didn't nean to

I nterrupt you. Go ahead.

A. There's, yeah, the gravel goes right up
against the retaining wall on the east side.

Q Are there any culverts or any drai nage on the
east side?

A. None that | can see.

Q On the west side of the retaining wall, is
there any ditch?

A. There is a concrete flune that was
constructed along the -- the -- the retaining wall to
convey water.

Q Does that run -- how far does that run?

A. | believe, it runs nost of the subject
par cel

Q Does it go north of the ditch? |Is there a

simlar flunme?
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A. No. No.

Q Does it go -- so you think nost of the
subj ect parcel. It doesn't reach the southern end of
t he subj ect parcel ?

A. | Dbelieve so.

Q Wiy was that installed?

A. The gravel that was placed for the railroad
I's highly perneable. So the water is going to go
somewhere. The retaining wall that was built along the
property line is a segnental retaining wall. So it has
openi ngs, expansion joints, gaps in the -- in the wall.
So as the rain would have fallen on the gravel, the
wat er woul d have flown -- it would flow through the
retaining wall. It would have went on the subj ect
property. So they put a small concrete flune running
al ong the base of the retaining wall to channel the
wat er .

Q Water also goes through the gravel on the
railroad?

A. Excuse ne.

Q So we're tal king about the gravel that's on
the railroad right-of-way.

A. Right.

Q The water also flows through that al so?

A. The water -- yeah, the water would fl ow
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through the gravel. And then it's comng out the -- the
seans, gaps, and the construction of the wall.

Q Did you see any evidence of water passing
t hrough the wall when you were there?

A | didn't see water flow ng through it.
There's staining on the wall.

Q D d you do any calculations or any studies to
determ ne how nuch water is com ng through?

A. No.

Q Is that flume on the -- that flune is on the

subj ect property you said, right?

A. | don't know where the property line is
exactly, but it's -- the concrete flune is built
directly adjacent to the retaining wall. And it extends

all the way over to the concrete on the property. So,
yeah, it's sonewhere along the property |ine.

Q And it drains into the ditch?

A. Yes.

Q Does it need to be kept clean to drain
effectively?

A It looked like it's fairly clean. It has
some slope toit. So I'msure the velocity of water
runni ng on the concrete flume would clean itself.

Q Prior to the expansion, the Brightline

expansi on, was that retaining wall that we're tal king
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about built (unintelligible) ?

A. No. The retaining wall was built as part of
t he expansi on.

Q So prior to that retaining wall being built,
woul d the subject parcel have drained onto the railroad
property?

A. No. | don't know. 1'd have to | ook at the
topo (sic.)

Q You didn't investigate that?

A. No.

Let ne rephrase. Yes, it would have. It would
have got to the railroad property because the drai nage
outfall is the ditch to the north. So all the water on
the west side of the railroad woul d have went through
that existing ditch and through those three cul verts.

Q So is it your opinion that prior to the
Brightline expansion, that the railroad property was,
essentially, acting as a retention for the subject
property and for all the properties around there?

A. It was acting as a storage for rain events.
And it woul d be considered a historical, yeah,
hi storical drainage feature. So the roadside or the
rail road side ditch provided storage vol une.

Q And so that water was com ng fromthe subject

property?
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A. Yeah. It would have been com ng from
everything west of the railroad.
Q Is there a culvert -- going back to the
flume. |s there a culvert to the south or southern end

of the property near that flune?

A. There is a stormstructure and a cul vert,
yes. | think, it's pretty close to the, maybe, the
south property line of the subject property. And close
to the south property. | don't know exactly where, but
it's close.

Q Wat woul d that acconplish?

A. That woul d provi de conveyance of runoff once
the water elevation reached that structure.

Q Wuld it catch any of the runoff fromthe
gravel on the railroad property?

A. No, because it's farther. It's farther
south. There's -- I'"'mgoing to -- |'"mgoing to guess
it's, probably, 20, 25 feet south of the wall.

Q And as to the property, the property that's
simlar, simlar to this, 20 feet south of the wall,
woul d that be catching any of that railway runoff?

A. | believe the water -- the structure you're
tal ki ng about is, kind of, placed at a high point. So
it's not really -- water is not flowng to it. Wter is

actually flowng away fromit. The only -- the only
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time water would be flowng through it is once the fl ood
stage is high enough and the water reached the
structure. So it would fill up the canal on the north
side of the subject property. Water would stage up. As
the water staged up, it would run up the concrete flune

we di scussed earlier. And the water woul d keep staging.

Water woul d continue to run uphill -- it's not running
uphill -- water would continue to stage hi gher and
hi gher and higher until it reached the el evation of the

storminlet that is south of the subject property. A
ball park is -- it would need to stage up three and a
hal f feet above the triple culverts to be able to start
fl owm ng water through that structure.

Q D d you evaluate that as part of your
anal ysi s?

A | didn't analyze it. But it's part of ny --
we picked it up on the survey. So | know the el evations
of it.

Q And if we go to the second page of your
witten report, first full paragraph, | guess, you
mentioned this earlier, you said the owner noted there
was a storm water managenent facility?

A Yes.

Q Didyou investigate that facility at all?

A | didn't. It's -- when | -- that was one of
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the reasons why | went back to the property, was to | ook
to see if that stormwater pond or | ow area was hel pi ng
or assisting with flood -- flood continuation. And so
I f you start at the triple culvert, the flume rises
significantly until you get to the structure we were
just talking about. |It's on the south side. Then the
storm wat er pond that was proposed or built is another
few hundred feet south of the storminlet. So for --
for -- the storminlet is, basically, the high point.
So any water fromthe storminlet that was constructed,
anything north of that, flows north. It does not flow
to the stormwater pond. Anything south of that inlet
could -- could go to the stormwater pond. So the storm
wat er pond really doesn't contribute -- | didn't include
It inny report as an inportant factor because it
doesn't provide any storage of the flood continuation
that is in the ditch itself, the ditch along the north
si de.

Q Your analysis thenis limted to the ditch on

the north side of the property?

A. Yes. So once -- once the water starts rising
in the ditch in the -- along on the north, eventually
the water will reach that new storminlet that the

railroad built. The water wll start flow ng through

that structure and it wll never reach the -- the storm
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wat er pond.

Q Didyou visit the stormwater pond
personal | y?

A. Yeah.

Q And just to summarize, you said it's
irrel evant to your anal ysis here?

A It really didn't contribute anything to the
drai nage basin that | was | ooking at.

Q D d you do any analysis as to whether the
property can flood fromrain falling directly on the
property?

A. | didn't run any calculations for the
project. | -- ny -- ny know edge of the project was
working with the prior owner for approximtely six
nont hs getting himthrough the permt process. W added
sone pavenent. During that tinme he never nentioned, can
you help ne wth flooding, |I have floodi ng concerns. So
there was -- there was no concern about fl oodi ng back
then. So | was not |ooking for flooding prior to the
current conditions.

Like | said earlier, I was hired to evaluate the
existing conditions to see if there were hydraulic
changes. | wasn't hired to anal yze everything to see
what -- how high the water went. | was just hired to,

specifically, determine if there was any hydrol ogic
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changes to the system

Q Those hydrol ogi c changes are changes com ng
fromthat ditch and the cul verts area?

A. Yes.

Q So your opinions as to the property flooding
are limted to, basically, that ditch fl ooding,
overfl owi ng and then going on the property?

A | could -- | could tell you there were
hydr ol ogi ¢ changes even w t hout seeing photos. The
renmoval of storage volune automatically alters the
hydrol ogy. Changing the inverts of the pipes
automatically changes the hydrol ogy. The photos just
supported nmy -- ny initial review of the situation.

Q M question was, if you're tal king about the
property flooding. You said earlier your opinion is the
property is flooding as a result of the Brightline
expansi on?

A. It extends way beyond the property, but yes.

Q That flooding is comng fromthe ditch
overflowi ng and com ng onto the property?

A. Yes.

Q D d your analysis | ook at anything el se, any
ot her areas where repl aceabl e water can cone fron?

A. I'mnot sure | understand.

Q So we have the -- we're tal king about -- the

800-726-7007

Veritext Legal Solutions

305-376-8800



© 00 N oo 0o b~ wWw N PP

N D N N NN P P P P P PP PR
a A W N P O © 0 N O 0o A WO N+~ O

EXHIBIT E

Page 44

ditch is on the north side of the property. And we

| ooked at water or you | ooked at water com ng fromthat
ditch and flooding the property. D d you | ook at water
com ng fromthe nei ghbor to the south, fromthe road,
fromwater -- fromrain falling on the property? D d
you | ook at how any of that could flood the property?

A. No.

Q And your understanding that there was no
hi storical issue of flooding here is based just because
the prior owner did not conpl ain about flooding when you
wor ked with hinf

A. Correct.

Q Does your report say that the Florida East
Coast Railway is causing the property to flood?

A. | believe the | ast paragraph says that it's
ny belief that the hydrol ogy has been altered.

Q Ckay. Hydrology of the system has been
altered, you're tal king about the | ast paragraph on page
t wo?

A. Yeah.

Q Do you say in the report that hydrol ogy of
the systemisn't altered to increase floodi ng events?

A. | just state that the hydrol ogy has been
al tered.

Q And altered could be inproved or nade it
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worse, right? So changed?
A. Sure.
Q | think we touched on this before, | just
want to clarify, nmake sure. You don't have an
opinion -- it's not the scope of your engagenent to

determ ne the value of the property?

A. No.

Q O the change in the value of the property?
A. No.

Q Did you ask either the owner or their

attorney for any information as part of your --

A. No.

Q -- report?

| think, you may have said, but during the
previ ous four years, have you been an expert witness in
any case by trial or deposition?

A. | was deposed. It never went to trial.

Q I'mlimting it by time. So in the past four
year s?

A I don't think it was -- | think, it was nore

t han four years ago.

Q And what's your -- your conpensation for this
case?

A | believe, it's a hundred and -- |'d have to
|l ook at ny billing report. | think it's $155 an hour.
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| don't renenber exactly.

Q That was not in the report, though, right?

A. No.

Q And there was nothing in your report about
your previous testinony in court as an expert w tness?

A. No.

Q And there's nothing about your qualifications
or publications authored?

A. No. Specific to the request that they asked
for.

Q Have you authored any publications in the
past 10 years?

A. No.

Q And the report contains all of the exhibits
that you relied on, correct?

A Yes.

Q And also contains all the facts and data you
consi der ed?

A. Everything that was relevant, yes.

Q Wat woul d be an exanpl e of sonething that
was irrelevant that you did not consider or you did not

i ncl ude in your report?

A. Every -- for instance, the drai nage pond. |
didn't feel that that was relevant. It was outside
the -- the -- it didn't contribute to flooding. It
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didn't help or make it worse. The -- | did not include
the storminlet that was built on the south edge of the
property.

| think, once the water gets to that, the
fl ooding has already occurred. That would -- that would
limt the flooding, but it did not stop the flooding.

Q Anything el se?

A. No.

Q D d you ask anyone, other than the Gty of
Mel bour ne, about flooding events on the property?

A. No.

Q Do you think it would be fair to conpare
fl ooding at the property when a hurricane conmes through
as part of determ ning whether the Brightline expansion
IS causing the property to flood?

A. | think every -- every rainfall event is
different. You would have to eval uate each of themto
see what happens during each rainfall event.

Q Woul d you expect, going back before the
Brightline expansion, the work that you did on the
property in 2017 and after that, would you expect the
property to flood if a hurricane canme through?

A I -- | wouldn't know. | would have to
anal yze it.

Q And after the Brightline expansion has
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occurred, would you expect the hurricane -- the property
to flood if a hurricane cane through?

A. Again, | would have to analyze it. It
shouldn't. Whatever -- whatever the predevel opnent

conditions were, they should not have been altered.
That's the historic drainage rules in Florida. You're
not allowed to alter the historic hydrol ogy of the
system because, |like | said, everybody upstream from
that system they built houses based on the fl ood

el evation. And as soon as you nake changes downstream
that alters the entire -- the entire system

Q So that -- you woul d expect then the
| i kel i hood of the flooding would be the sane before and
after the expansion, right, if you' re not changing the
syst enf?

A. If you didn't change the system yes. You
shoul dn't increase the |evel of water in the system
correct.

Q D d you do anything to investigate the
property -- any properties adjacent to the subject
property?

A. No.

Q D d you do anything to determ ne how high
t hose properties are?

A. No. W only surveyed the subject property
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and the adjacent railroad.

Q Did you do anything on the subject property
to determ ne what the owner could do to mtigate any
f | oodi ng?

A. | did not.

Q D d you look at any of the -- the Brightline
docunents, the permt applications, the --

A. | did not.

MR, TERW LLEGER: Ckay. That -- actually,
that's all the questions | have for you, M. Robb.

THE DEPONENT: Ckay.

MR. MELOON: | have a few foll ow ups, very
brief.

CROSS- EXAM NATI ON
BY MR MELOON:

Q In your opinion, has the Florida East Coast
Rai | way property caused the Honmew eckers at the 2145
property to flood?

A. | believe it has increased the flood
eval uation, yes.

Q And then you said, oh, they haven't taken the
property. Do you know if that would -- if this would
requi re a drai nage easenent or another interest in the
property in your experience as an engi neer?

A. Wthout getting into detail design elenents,
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| -- | don't know.

Q Do you know if Florida East Coast Railway has
a drai nage easenent over the Honmew ecker 2145 Avocado
property?

A. | do not.

Q You said ballpark for the stage up. Were
did you get the ball park for?

A. Photos. | don't think | was hired to
determ ne the peak stage of the stornms. The intent |
was hired for was, has the hydraulic -- has the
hydr ol ogy changed that would alter the storm events.

Q | think one of the questions you asked was,
t he hydrol ogy changi ng, that could be inproving or
making it worse. Did you, in your opinion, has the
hydr ol ogy i nproved or nade it worse?

A It's worse.

Q And you also said that the storage
facility -- the stormwater storage facility was
irrelevant. Wiy is it irrelevant?

A. The stormwater -- the stormwater facility
that was constructed is significantly higher elevation
t han what this subject property is. So the water does
not get to the stormwater pond, at least, in this
basin. There m ght be a drainage basin to the south

that throws water in it. But this drainage basin does
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not appear to throw any water in it.

Q Now, on page two of your report, the first
full paragraph has the sentence it says, based on the
t opographi ¢ survey, Exhibit 3, the storm water
managenent area is, approximately, four feet higher than
the triple 36 inch culvert pipes. |Is that what you base
the irrelevant stormwater on?

MR TERW LLEGER: Sorry, what were you | ooking
at?

MR, MELOON:. Page two, first full paragraph,
sentence that begins based on the.

MR. TERWLLEGER | see it. Sorry.

A. That was the based on the photos and stai ning
on the walls.

Q (BY MR MELOON) And as an engi neer, what

does staining on the walls show you?

A. That would -- there's a | ot of contam nants
in stormwater runoff that would create a -- a stain on
the wall. It picks up nutrients fromthe soil, fromthe

vegetation. So it |eaves a stain.

Q Wat else is in the stormwater, other than
just the water nolecul es?

A. Oh, there's sentinent particles. There's --
you have fertilizers. You have pesticides. You have

everything that -- you have oils when -- when water runs
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across the roads and cleans the roads, it cl eans
peopl e's yards. That's the whol e reason why we have
stormwater retention facilities is to try to clean the
wat er before it goes into Indian Ri ver Lagoon because
there was a | ot of contamnants in the water.

Q Wat nmkes you think that the prior owner
woul d have told you about the conplaints about the
fl oodi ng when you were doing the site plan work?

A. He hired an engineer to -- to assist him
t hrough a code enforcenent violation, which |
wouldn't -- | wouldn't think he would ask ne to do any
design or evaluation to just get himout of being in
trouble. But when he started asking ne to add parking
and add conponents to the site and | was doing -- we did
a topographic survey to be able to do the design and
permtting for the property, | would have thought he
woul d have asked, can you help ne with fl ooding, or --
| "' m specul ating. But you would have thought he woul d
have said sonething. [|'man engineer; that's what | do.

Q So your work with himwent beyond just fixing
t he code enforcenent conplaint?

A. Correct. Yes.

Q There were other things that you fixed as
wel | ?

A. Yes.
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Q What, in your opinion, what could be done to
fix the flooding or stop the floodi ng?

A. That's a difficult one. You could add nore
pi pes. Add anot her pipe under the railroad. You could
provi de nore storage sonewhere to conpensate for the
storage that was | ost when the railroad was w dened.
Those are, probably, the two nost strai ghtforward
opti ons.

Q Could the pipes be replaced down to their
previ ous el evati on?

A. That would help. It's still not going to
repl ace the volune. So as rainfall intensity increases,
flood Il evels are going to rise. So once you take away
storage volune, that -- that volune that used to go into
the ditch is going to find other places to go.

Q So, perhaps, noving it down and then adding a
fourth pipe?

A. A pipe wuuld definitely help, yes. |'mnot
sure that would be allowed, but that woul d be,

definitely, sonething you could | ook into.

Q Wiat is your -- your daily work that you do?

A. | do | and devel opnent, which is a client
hires me to build 7-Elevens, Waltmarts. | do roadway
desi gn, roadway construction. | do stormwater naster
plans. | do water and sewer distribution and collection
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system master plans. And, | nean, so | and devel opnent
Is ny area of focus. And every -- every project | work

has a storm water conponent to it.

Q So the information that's in your report, it
would fair be to say that that's simlar to the work you
do every day as an engi neer?

A. Yes.

MR. MELOON: | have nothing further.

MR, TERW LLEGER: Just a couple follow ups on
t hat .

REDI RECT EXAM NATI ON
BY MR TERW LLEGER:

Q You nentioned that they increased -- there's
i ncreased fl ood el evati on based on the changes to the --
fromthe Brightline expansion?

A Yes.

Q How much is the increase?

A. | would have to run conputer nodels to do
that. And it would be, probably, extensive surveying to
be able to do that. | would have to have a survey of
t he drai nage basin area. And once | had the basin area,
| could run nodels to determ ne what -- what the peak
st age woul d be.

Q You don't have an opinion on that now?

A. I was not hired to do a storm water naster
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pl an study of the entire drai nage basin.

Q And you don't have any opinion on how
frequently the flood elevation -- I'msorry. Strike
t hat .

You don't have an opinion on how frequently
fl oodi ng was occurring on the property, do you?

A. No.

Q You nentioned -- you were asked about what
you would do to fix this flooding. There's nothing in
your report about renedies to fix that?

A. No, | did not | ook at renedies.

Q GCkay. And you don't have any know edge about
whet her there was there any additional water com ng from
upstream nore than there was in the past, right?

A. | don't have any know edge. | would say
based on state regul ations and | ocal regulations, there
shoul dn't be any changes.

Q And that's relying on these projects

upstream everything upstream shoul d have permtted and

appr oved?
A. Correct.
MR, TERW LLEGER: | have not hing el se.

MR. MELOON: You have the ability to read your
deposition just to nmake sure the court reporter got

everything down correctly --
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THE DEPONENT: Ckay.

MR. MELOON: -- Oor waive it.
He'll read.
THE DEPONENT: "Il read.

THE VI DEOCGRAPHER: Before we go off, is anyone
ordering the transcript or the video at this tine?

MR, TERW LLEGER: We'Ill get a transcript, just
the transcript.

THE VI DEOGRAPHER: Then this concl udes today's
deposition. W're off the video record at 11: 30.

THE REPORTER. M. Mel oon, are you ordering the
transcript?

MR, MELOON: No.

ok %k x %

VWHEREUPQON, the within proceedi ngs were concl uded
at the approxi mate hour of 11:38 a.m on the 25th day of
Sept enber, 2025.
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STATE OF FLORI DA:
COUNTY OF ORANGE:

of Florida, do hereby certify that ROBERT ROBB appeared

before ne on Septenber 25, 2025 and was duly sworn and

produced Florida Driver's License as identification.
Signed this 25th day of Septenber, 2025.

Page 57

CERTI FI CATE OF QATH

Anne Marie Ham ||, RPR and Notary Public, State

Sx&«&&\mﬁﬁx

Anne Marie Ham ||, RPR
My Conm ssion No.: HH 479868
Expires: January 10, 2028

800-726-7007

Veritext Legal Solutions
305-376-8800
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Page 58
CERTI FI CATE OF REPORTER
STATE OF FLORI DA
COUNTY OF ORANCE:
I, Anne Marie Ham ||, RPR, Notary Public, State of

Florida, certify that | was authorized to and did
stenographically report the deposition of ROBERT ROBB;
that a review of the transcript was requested; and that
the foregoing transcript, pages 1 through 60, is a true
and accurate record of my stenographic notes.

| further certify that | amnot a relative,
enpl oyee, or attorney, or counsel of any of the parties,
nor aml a relative or enployee of any of the parties'
attorneys or counsel connected with the action, nor am|

financially interested in the action.

DATED this 2nd day of October, 2025.

ﬁﬂfu%&&ﬂéﬂ/

Anne Marie Ham I, RPR

800-726-7007

Veritext Legal Solutions

305-376-8800
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Page 59

W NATHAN MELOON, ESQUI RE
Nrel oon@isl egal t eam com

Cct ober 2, 2025
RE: 2145 AVOCADO LAND TRUST, et al v. FLORI DA EAST
COAST RAI LVWAY, LLC

(9- 25- 25/ ROBERT ROBB/ 7585197)

The above-referenced transcript is available for

Revi ew.
ROBERT ROBB shoul d read the testinony to
verify its accuracy. |f there are any changes,

ROBERT ROBB shoul d note those with the reason
on the attached Errata Sheet.

ROBERT ROBB shoul d, pl ease, date and sign the
Errata Sheet and enmil to the deposing attorney as well
as to Veritext at Transcripts-fl @eritext.comand copies
will be emailed to all ordering parties.

It is suggested that the conpleted errata be
returned 30 days fromrecei pt of testinony, as
consi dered reasonabl e under Federal rules*, however,
there is no Florida statute to this regard.

If the witness fails to do so, the transcript may
be used as if signed.

Your s,

Veritext Legal Sol utions
*Federal Civil Procedure Rule 30(e)/Florida Gvil
Procedure Rule 1.310(e).

800-726-7007

Veritext Legal Solutions

305-376-8800
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Page 60

2145 AVOCADO LAND TRUST, et al v. FLORI DA EAST COAST
RAI LWAY, LLC
(9- 25- 25/ ROBERT ROBB/ JOB# 7585197)

ERRATA SHEET

PACE LINE_ CHANGE
REASON

PAGE LINE__ CHANGE
REASON

PAGE LINE CHANGE
REASON

PACE LINE CHANGE
REASON

PAGE LINE CHANGE
REASON

Under penalties of perjury, | declare that | have read

the foregoi ng docunent and that the facts stated in it

are true.

ROBERT ROBB DATE

Veritext Legal Solutions

800-726-7007 305-376-8800
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FLORIDA RULES OF CIVIL PROCEDURE

Rule 1.310

(e) Witness Review. If the testimony is
transcribed, the transcript shall be furnished to
the witness for examination and shall be read to or
by the witness unless the examination and reading
are waived by the witness and by the parties. Any
changes in form or substance that the witness wants
to make shall be listed in writing by the officer
with a statement of the reasons given by the
witness for making the changes. The changes shall
be attached to the transcript. It shall then be
signed by the witness unless the parties waived the
signing or the witness is 1i1ll, cannot be found, or
refuses to sign. If the transcript is not signed by
the witness within a reasonable time after it is
furnished to the witness, the officer shall sign
the transcript and state on the transcript the
waiver, illness, absence of the witness, or refusal
to sign with any reasons given therefor. The
deposition may then be used as fully as though
signed unless the court holds that the reasons

given for the refusal to sign require rejection of
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the deposition wholly or partly, on motion under

rule 1.330(d) (4).

DISCLAIMER: THE FOREGOING CIVIL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE STATE RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS

COMPANY CERTIFICATE AND DISCLOSURE STATEMENT
Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the collogquies, gquestions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
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fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4

SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their

independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or

at www.veritext.com.
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WIND LOAD INFORMATION

THIS BUILDING HAS BEEN DESIGNED AS AN
ENCLOSED STRUCTURE IN ACCORDANCE WITH
THE 2023 FLORIDA BUILDING CODE.

L BASIC WIND SPEED - 150 MPH

S. INTERNAL PRESSURE COEFFICIENT

2 CONPONENT & CLAZDING DESIGN WIND FRESSURE
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S0 MPY
ACCORDING 10 THE 2023 FLORIDA BULDING CODE.

SCOPE 0OF WORK

THIS BUILDING HAS BEEN DESIGNED AS AN
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THE 2023 FLORIDA BUILDING CODE.

1 BASIC WIND SPEED - 150 MPH
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3. BUILDING CATEGORY - II
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Pt MICHAEL HUOWELLER

PHONE (321> 543-4645
AUGUST 19, 2026

AUTOCAD

ATTN: CHAD/ HOME WRECKERS INC.

REGARDING: COMPROMISE OF EXISTING FOUNDATION AT EAST FACING
WALL OF EXISTING BUILDING

SITE ADDRESS: 2145 AVOCADO AVE. MELBOURNE, FL.

CONVERSATION NARRATIVE

PER MY JOBSITE VISIT ON JULY 18, 2026 | FIND THAT THE EAST FACING
FOUNDATION, IT WAS DETERMINED THAT THE SWALE INTENDED TO ALLEVIATE
THE FLOODING ISSUE WAS IMPROPERLY CONSTRUCTED AND OVER EXCAVATED.
WITHOUT ADEQUATE PROTECTION, THE FOUNDATION WAS LEFT EXPOSED TO
THE ELEMENTS. LEADING TO EROSION DURING FREQUENT PERIODS OF
ELEVATED WATER. IMMEDIATE REPAIRS ARE REQUIRED.

RESPECTFULLY,

Michael E Digtaly signed by

Michael E Howeller
Date: 2026.08.19

Howeller 53:5; 0400
P.E. MICHAEL HOWELLER PE. NO. 51556

EXPERT Arrangement, Architectural, Detail, Structural, Mechanical,
Machine and Electrical
PHONE (3210-543-4645
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