=

N /53
SIDLEY AUSTIN BROWN & WOOD e ?7@5//

&
CHICAGO . 1501 K STREET, N.W. BEIJING e
DALLAS WASHINGTON, D.C. 20005 HONG KONG
TELEPHONE 202 736 8000
LOS ANGELES FACSIMILE 202 736 8711 LONDON
NEW YORK www.sidley.com SHANGHAI

l i SAN FRANCISCO

WRITER'S DIRECT NUMBER
(202) 736-8026

APR}'@QQHZ

FOUNDED 1866 SINGAPORE

SEATTLE F y q

TOKYO

WRITER’S E-MAIL ADDRESS
‘kedwards@sidley.com

27 f/ﬁ/7ZZva/

’BY HAND TRANSPORTAT!ON BOARD

April 9, 2002
SURFACE

Honorable Vernon A. Wllllams
Secretary

Surface Transportation Board
1925 K Street, N'W.

Room 715

Washington, D.C. 20423

Re:  Finance Docket No. 33942 (Sub-No. 1)
USX Corporation -- Control Exemption -~ Transtar, Inc.

Dear Mr. Williams:

Enclosed for ﬁling in the above-referenced proceeding are the original and ten
copies of the Petition for Review Of An Arbitration Award of Tracks Traffic and Management
Services, Inc. (“TTMS”). I also enclose a diskette containing a copy of the petition in Word 97
format.

My firm’s check covering the filing fee for this arbitration review proceeding
($150.00) was enclosed with my letter dated March 19, 2002 (which transmitted for filing
TTMS’ Motion For An Extension Of Time).

An additional copy of the petition is enclosed for acknowledgment of receipt.
Please date-stamp the copy and return it to our messenger. Thank you for your attention.

Very truly yours,
f /</, pl EL 5
| Office %?ntrlff Socretary Krista L. Edwards
APR 10 2002 A’ﬁ"fé’ﬁé’ﬁé’éﬁ?’ E“%“@cé’%gn
Enclosures puhfic%giwﬁ
cc: Mitchell M. Kraus f&?ﬁ 1 ﬁ?@g&_



A e TR S SN S e

-
<
z
~
-




SURFACE TRANSPORTATION BOARD

Finance Docket No. 33942 (Sub-No. 1)

USX CORPORATION--CONTROL EXEMPTION--TRANSTAR, INC.

PETITION FOR REVIEW OF AN ARBITRATION AWARD

Jeffrey S. Berlin

Krista L. Edwards

Mark E. Martin

SIDLEY AUSTIN BROWN & WOOD LLP
1501 K Street, N'W.

Washington, D.C. 20005

(202) 736-8178

Attorneys for Tracks T rajﬁc and Management
Services, Inc. '

April 9, 2002 Office Erﬁngg:rﬁary . %
‘ ’ s
APR 10 2002 PR
Puhflgr;lgf:ord 19}-@@ ‘



-

o
(O |

1

¢
€

g’*“"""a

.

i
r

TABLE OF CONTENTS
Page
STATEMENT OF THE CASE ... e 1
The Transtar Reorgamization. ...........c...veciiuiiiiiiiii i 1
The New York Dock Implementing AGreement ............co.coo oot 2
The Dispute Over Claims For New York Dock Displacement Allowances ......................... 4
The Arbitration Proceeding..........occoouirioiiiiiiii oo 6
The FletCher AWATd ........cooooiiiiiii ettt 8
ARGUMENT .. oot 10
L The Fletcher Award Misconstrues The New York Dock Conditions By Concluding
That An Employee Who Transfers To A Position Performing The Same Work, At
The Same Location, And Under The Same Compensation And Benefits Package
And Labor Agreement Qualifies As A “Displaced Employee” If His Actual
Monthly Earnings Occasionally Fall Below His “Test Period Average” Earnings. ........... 13
1L The Carriers’ Agreement To Furnish TPA Data On Demand Does Not Justify The
Result Reached TN ThiS Case. ... ..veeeeeeeeeeeeeeeee et ee s .20
CONCLUSION............. s 25



7

fﬁm‘“

)

1

3

3

fan

£y
i

.

3

3

TR

1
&

[ ]
.

SURFACE TRANSPORTATION BOARD

Finance Docket No. 33942 (Sub-No. 1)

USX CORPORATION--CONTROL EXEMPTION--TRANSTAR, INC.

PETITION FOR REVIEW OF AN ARBITRATION AWARD

Tracks Traffic and Management Services, Inc. (“TTMS”), pursuant to 49 C.F.R.
§ 1115.8, requests that the Board review an arbitration award rendered under Article I, § 11 of
the New York Dock conditions (the “Fletcher Award”; reproduced as Attachment 1). The award
addresses issues of general imf)ortance concerning the interpretation of the Board’s protective
conditions and, in particular, the circumstanées in which a carrier is required to treat employees as

“displaced employees” within the meaning of the conditions.

STATEMENT OF THE CASE

TTMS is a wholly owned subsidiary of Transtar, Inc. (“Transtar”), a subsidiary of
United States Steel Corporation (formerly known as USX Corporation). ‘TTMS performs certain
clerical functions (including payroll accounting) for Transtar’s transportation subsidiaries (five rail
carriers and two water carriers) and for three former Transtar subsidiaries, including, as pertinent
here, the Bessemer and Lake Erie Railroad Company (“BLE”). TTMS has approximately 83
agreement employees, all represented by the Transportation Communications International Union
(“TCU”), the respondent'in this arbitration review proceeding.

The Transtar Reorganization. The Board’s November 30, 2000 decision in the

above-captioned control proceeding exempted from the prior approval requirements of 49 U.S.C.
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§§ 11323-25 the acquisition by USX Corporation of control of Transtar, Inc. (“Transtar”) and
five of the eight rail carriers then owned by Transtar (hereinafter, “the Transtar reorganization”).

At the time, Transtar was a subsidiary of Transtar Holdings, LLC, an affiliate of
Blackstone Capital Partners, LLP, which had acquired control of Transtar and its transportation
subsidiaries from USX in 1988. The Board’s November 30, 2000 decision authorized the parties
to enter into and consummate a Reorganization and Exchange Agreement, with the effect of
restoring USX’s control of five of its former rail carrier subsidiaries and divesting Transtar of
ownership and control of the other three rail carrier subsidiaries (including BLE). As anticipated
by the applicants, the Board imposed its standard New York Dock protective conditions for the
benefit of affected rail carrier employees.

The Transtar reorganization .necessitated certain changes in the handling of
centralized administrative and support functions for the Transtar carriers, as provided in the
Reorganization and Exchange Agreement. ‘Under common control, the Transtar subsidiaries had
centralized and consolidated various administrative and support functions; as pertinent here,
certa.in clerical functions were performed on behaif of all of the Transtar carriers by BLE. The
Reorganization and Exchange Agreement provided that these clerical functions would be
transferred from BLE to another Transtar subsidiary (TTMS), which would perform the same
servicés for the remaining Transtar carriers and, pursuant to a services agreement, for BLE and
the other former Transtar subsidiaries. The Agreement also provided that the Transtar
reorganization would not necessitate the physical relocation of employees, because TTMS and
BLE are headquartered in the same office building.

The New York Dock Implementing Agreement. Prior to consummating the

exempted transaction, TTMS and BLE reached a voluntary implementing agreement with TCU to
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govern the transfer of clerical employees from BLE to TTMS and the realignment of clerical
positions on BLE. The implementing agreement (reproduced as Attachment 2) required TTMS
to recognize TCU as the representative of the transferring BLE employees, to adopt the terms of
the BLE/TCU labor agreement, and to establish the same or equivalent clerical positions to
perform the transferred clerical work (Article IT). The agreement established a bidding and “prior
rights” procedure (Article I) designed to afford BLE employees who were performing the
transferred work the opportunity to “follow” their position/work to TTMS or, in many cases, the
option to remain with their position/work on BLE. Moreover, the agreement established rates of
pay for the TTMS clerical positions that were the same as -- and in several cases, higher than --
the pay rates for the comparable BLE positions. All transferring employees were guaranteed full
credit for their prior service aé BLE employees and were to be ranked on a new TTMS clerical
seniority roster in accordance with their seniority ranking on the BLE/TCU clerical roster (Article
II). As pertinent here, the agreement also required the carriers, on written request, to furnish so-
called “test period average” (T‘TPA”) data, computed in accordance with Article I, § 5 of New
York Dock, to employees who would be affected by the transaction (Article VII)."

TTMS, BLE, and TCU signed the implementing agreement on December 22,
2000. On January 3, 2001, in anticipation of consummation of the Transtar reorganization, the

process of bidding on positions began. When the bidding closed on January 11, 2001, every

! The generally used term “test period average” or “TPA” refers to the data generated in

one step of the computation of a displacement allowance under Article I, § 5(a). Pursuant to
§ 5(a), a “displaced employee” (defined in Article I, § 1(b)) who is entitled to a monthly displace-
ment allowance (in the circumstances mandated by § 5) is to be paid, for the duration of his
protective period (as determined by § 1(d)): “a monthly displacement allowance equal to the
difference between the monthly compensation received by him in the position in which he is
retained and the average monthly compensation received by him in the position from which he
was displaced,” computed as further prescribed in § 5(a) (see note 6 below).



bidder had obtained a position -- 83 with TTMS and 29 with BLE. All but one of the affected
employees used their “prior rights” in the bidding process, land all but four obtained their first
choice of positions.

At the close of business on March 23, 2001, the parties to the Transtar reorganiza-
tion consummated their corporate transactions in accordance with the Board’s exemption
decision. The next business day, in accordance with the New York Dock implementing agreement,
the 83 BLE employees who had elected to follow their work to TTMS became TTMS employees.
The transferring employees reported to work in the same building and, with few exceptions,
continued to perform the same clerical functions that they had performed prior to March 23,
2001. Several of the transferring employees began working at higher pay rates than they had

earned as BLE employees; the others continued working under an identical compensation

- package.

The Dispute Over Claims For New York Dock Displacement Allowances.

* The dispute that is the subject of this proceeding arose within months following consummation of

the Transtar reorganization, when a number of the affected clerical employees began filing claims
for New York Dock displacement allowances with TTMS and BLE. The claimants had obtained
their TPA data (which the agreement obligated BLE and TTMS to provide) and were seeking
benefits for selected months in which their actual earnings fell short of their TPAs. TTMS denied
the claims on the grounds that the claimants had not been “placed in a worse position” as a result
of the Transtar reorganization and otherwise were not eligible for displacement allowances under
New York Dock. Like the other transferring employees, the claimants worked under the same or
better compensation packages, were subject to the same labor agreement terms, and were

performing the same clerical work that they performed as BLE employees.
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The claimants’ actual earnings occasionally were falling below their TPAs, but for
reasons having nothing to do with the Transtar reorganization or the transfer to TTMS. Simply
put, the claimants’ earnings occasionally fell below their TPAs because TPA comparisons are
based on monthly earnings and some calendar months (e.g., February) are shorter than the
“average” month. All other things being'equal, an employee who is paid at an hourly or daily rate
necessarily will earn less than his average monthly compensation in months with fewer than the
average number of workdays. This is a function of simple arithmetic, affording no evidence that
an employee actually has been adversely affected by a transaction.”

Soon after TTMS denied the first round of displacement allowance claims, TCU
appealed on behalf of the claimants. In the discussions and correspondence that followed, TTMS
learned for the first time that TCU took the position that the parties’ voluntary implementing
agreement committed TTMS to treat all of the employees who had transferred to TTMS (that is,
all of TTMS’ clerical workforce) as “displaced employees” within the meaning of New York Dock.
TTMS (and BLE) strongly disagreed, pointing out that such a commitment would have amounted
to “automatic certification” of affected employees, something that had never been proposed, much

less negotiated. As far as the carriers were concerned, the implementing agreement in no way

? Based on a Monday-through-Friday work schedule (the schedule for nearly all TTMS
clerical employees) the average month has 21.75 workdays (261 workdays per year divided by 12
months per year = 21.75 workdays per month). Because the standard calendar includes between
20 and 23 workdays in a month, short months, as well as long months, occur for all employees,
whether or not they are affected by a Board-authorized transaction. About half of the months in a
given year have fewer than the “average” (21.75) number of workdays. For example, the year
2001 had five months with 21 or fewer workdays. Thus, all employees working a Monday-
through-Friday work schedule were likely to experience five months in 2001 when their earnings
were below their monthly averages for the year.
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expanded employees’ entitlement to monétary benefits under established New York Dock eligibility
standards, which the claimants did not satisfy.

The Arbitration Proceeding. The parties agreed to submit their dispute to
arbitration pursuant to Article I, § 11 of New York Dock. They agreed upon the selection of John
C. Fletcher as neutral chairman and (after unsuccessfully attempting to reach agreement on a
single formulation of the issues in dispute) agreed that each paﬁy would propose its own question
or questions to be decided in arbitration. The parties filed and exchanged written submissions in
advance of the arbitration hearing, which was held on January 29, 2002. The parties’ pre-hearing
submissions are reproduced as Attachments 3 (TTMS) and 4 (TCU).?

Both parties framed the dispute by reference to Article VII of their implementing

‘agreement, governing, inter alia, the provision of TPA data. Article VII provides:

ARTICLE VI - FILING CLAIMS FOR PROTECTIVE BENEFITS

BLE will, on written request, furnish a test period average (TPA) to all
BLE employees who, pursuant to this agreement:

1) follow their position/work to TTMS; 2) transfer to TTMS; 3) or remain
with their position/work on BLE. BLE will also, on written request,
furnish a TPA to those BLE employees who are unable, through no fault of
their own, to follow or remain with their position/work on either company.
TPA’s will be calculated in accordance with Article I, Section 5 of New
York Dock, and will be furnished within sixty (60) days after the date an
employee submits a written request for same.

Employees affected by this transaction who are entitled to a monthly
displacement or dismissal allowance under Article I, Section 5 or 6 of New
York Dock, must submit claims for these benefits to the officer designated

3 New York Dock Article I, § 11 provides for arbitration before a “Committee” of three

arbitrators, including a neutral chairman. The parties in this case agreed that the Chairman would
render the award. BLE was not a party to the arbitration, but agreed to be guided by the outcome
in its handling of similar claims by BLE employees who did not transfer to TTMS. To TTMS’
knowledge, TCU’s claims against BLE remain unresolved.
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by the carrier, using the form provided by the carrier, within sixty (60) days
following the end of the month for which claim is made.

It is understood that the sixty-day time limit for filing initial claims for

displacement or dismissal allowances will commence on the date the carrier

furnishes TPA’s to affected employees.

TCU proposed that the arbitrator address, inter alia, whether Article VII
“recognize[d] affected einployees by providing them with a test period average (TPA) and an
entitlement to New York Dock protective benefits when they: 1) follow their position/work to
TTMS; 2) transfer to TTMS; 3) or remain with their position/work on BLE.” Attachment 4, at 1.
TCU asserted that the parties to the implementing agreement intended to recognize as a
“displaced employee” any employee whose position was abolished in connection with the
transa&cion (unless the employee failed to accept a new position with BLE or TTMS). TCU
contended that this understanding Waé implicit in the requiremem that “affected” erﬁployees be
given TPA data on request. On that basis, TCU asserted that TTMS was required to compensate
eacfl vtran‘sferﬁng employee for the difference between his actual monthly earnings and his pre-
transaction TPA, even though the transaction had no impact (or only & positive effect) on the
employees’ compensation packages (ipcluding rates of pay) and benefits.

TTMS proposed a single question for arbitration: whether Article VII conferred
“automatic certification” that “affected” employees “would be eligible for monthly displacement
or dismissal allowances under New York Dock following the transaction, without regard to
whether they met the definition of a ‘displaced’ or ‘dismissed’ employee under New York Dock, or
were otherwise adversely affected by the transaction.” Id. TTMS asserted that the parties’
implemehting agreement was not intended to modify the eligibility criteria for New York Dock

monetary benefits and, more specifically, that neither BLE’s agreement to provide TPA data nor
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any other provision of the agreement was intended to permit employees to collect displacement
allowances without first establishing that they were “displaced employees,” that is, that they had
been “placed in a worse position” within the meaning of Article I, § 1(b). Both parties cited and
relied on arbitration awards construing the New York Dock conditions.

The Fletcher Award. On February 28, 2002, Mr. Fletcher issued his award
sustaining the union’s claim. The arbitrator began by observing the “somewhat circular nature of
this dispute” and by framing what he considered the “central issues” in the dispute (Award at 13-
14) (empbhasis in original):

Were claimants ‘affected’ by the Transtar reorganization under the

December 22, 2000 Implementing Agreement, also ‘displaced’ or

‘dismissed” within the intent and meaning of Article I, Sections 5 and 6 of

New York Dock conditions, and if so, -are they entitled to applicable

monthly displacement allowances (when total compensation falls below test

period average) even though they were awarded positions equivalent in

rate of pay [to] those they held prior to the transaction?

Mr. Fletcher went on to observe that there was no dispute between the parties that
employees whose positions were abolished were “affected” and that the real dispute concerned
whether they were “adversely affected,” that is, whether they were “displaced employees” or

“dismissed employees” within the meaning of New York Dock. Id. at 14.

Mr. Fletcher agreed with TTMS that Article I, § 5 of New York Dock applies only

‘to an employee who is shown to be a “displaced employee” within the meaning of Article I,

§ 1(b), that is, an employee who has been “placed in a worse position with respect to his
compensation and rules governing his working conditions” as a result of a transaction. But he
rejected TTMS’ contention that the claimants, having obtained all but identical positions on
TTMS, were not in a “worse position” within the meaning of § 1(b). Acknowledging that “this is

where the tail chasing comes in,” referee Fletcher assumed that the TPA calculation furnished the
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“only road leading to a definitive determination” whether a particular claimant was “placed in a
worse position with respect to compensation and/or rules governing working conditions.” Id.
(emphasis in original). According to the award, TPAs “represented the only means by ‘which
Claimants, whom the Chairman already determined were ‘affected’ by the March 23, 2001
transaction, could also determine whether or not they were harmed (or ‘placed in a worse position
with respect to compensation’) by it.” Id. at 15 (emphasis in original).

The arbitrator considered it significant that the carriers had agreed to furnish TPA
data'on-demand. This agreement, the award assumes, showed that the parties “anticipated that at
least some (if not all) transferring employees would be ‘displaced’ under Article I, § 5 of New
York Déck and therefore entitled to occasional displacement allowances.” Id. Otherwise, the
award ‘assumes, “the authors of the applicable Implementing Agreement would have found it
unnecessary to stipulate any means by which ‘affected’ employees could obtain TPA’s in the first
plac;'e,’* and the provision for TPA data would have been “meaningless.” Id.

Finally, the arbitrator addressed the computation of displacément allowances for
transferring employees, concluding that they are entitled to receive displacement allowances based
on any TPA shortfall, even though their new positions carry equivalent rates of pay. He
acknowledged that the “typical 12-month average occasionally results in a windfall’ during ‘short
months,”” but dismissed this “reality” as “actually irrelevani.” Award at 16. “For better or
worse,” he reasoned, “that is how the system works.” Id.

.On the basis of this reasoning, the Fletcher A§vard answered TCU’s proposed
questions, declaring, in pertinent part, “that Claimants whose positions were abolished as a direct
consequence of the Transtar reorganization on March 23, 2001 were ‘affected’ by that

transaction,” and that “affected Claimants are presumed to be displaced employees in any month



in which their compensation falls below their TPA, assuming that they have made themselves
available for service in accordance with all other applicable provisions of [the parties’ New York

Dock implementing agreement].” Award at 17. This appeal followed.

ARGUMENT

Under the Board’s settled standard, review of an arbitration award is appropriate
when the award presents “recurring or otherwise significant issues of general importance”
regarding interpretation of the emplojree protective conditions. Chicago & North Western Trans-
portation Co.--Abandonment, 3 1.C.C.2d 729, 736 (1987) (“Lace Curtain™), aff’d sub nom.
International Brotherhood of Electrical Workers v. ICC, 862 ¥.2d 330 (D.C. Cir. 1988); see
also, g, Rio Grande Industries, inc. etc.-~Control-;Southern Pacific Transportation Co.;
Finance. Docket No. 32000 (Sub-No. 11), 1996 STB LEXIS 135, decision served April 29, 1996,
Lexis op. at *15 (“We find that the award is reviewable on its mérits under Lace Curtain because
it involves an important and recurring issue of the proper calculation of the test period averages
for dismissal or displacement allowances for employees under all of our labor protective
conditions.”); Grand Trunk Western R.R.--Merger--Detroit & Toledo Shore Line R.R.-—-

Arbitration Review, Finance Docket No. 28676 (Sub-No. 2), 1996 WL 77881 (I1.C.C.), decision

. served Feb. 26, 1996 (as corrected March 14, 1996), WL op. at *2, 11 (reviewing arbitration

award because the appeal “raises a significant issue of how provisions of an implementing

agreement are to be interpreted in light of the New York Dock conditions on which the

Agreement is based”), aff’d sub nom. United Transportation Union v. STB, 114 F.3d 1190 (6th

Cir. 1997).

-10 -



An award that misinterprets the employee protective conditions should be

reviewed and set aside in order to “protect the integrity” of the conditions. Norfolk & Western

Ry. and New York, Chicago & St. Louis R.R.--Merger, Efc. (Arbitration Review), Finance Docket

No. 21510 (Sub-No. 4), decision served July 27, 1993, slip op. at 5, 7 (reversing arbitration

awards that “fuﬁdamentally misinterpret and fail to draw their essence from” the protective

conditions), petition for review denied sub nom. United Transportation Union v. ICC, 43

F.3d

697 (D.C. Cir. 1995); Atlantic Richfield Co., et al.--Control--Butte Anaconda & Pacific R R., et

- al. (Arbitration Review), Finance Docket No. 28490 (Sub-No. 1), decision served March 2, 1988,

slip op. at 6, 7 (arbitrator “misinterpreted the scope of labor protection imposed in the control

proceeding,” and therefore his award “failed to draw its essence from the conditions imposed by

this agency™), aff’d sub nom. Employees of Butte, Anaconda & Pacific Ry. v. United States,

938

F.2d 1009 (9th Cir. 1991), Burlington Northern, Inc.--Control and Merger--St. Loujis-San

New York Dock conditions).*

The Fletcher Award should be reviewed -- and set aside -- under these stan

Francisco Ry., 6 1.C.C.2d 352, 353 (1990) (referee “incorrectly interpreted the language of” the

ards.

TTMS specifically requests that the Board review the Fletcher Award in order to address what it

means to be “placed in a worse position” within the meaning of Article I, § 1(b) of the Ney

York

Dock conditions and, more to the point, whether an employee may qualify as a “displaced

4

See also, e.g., Baltimore & Ohio R R.--Exemption--Abandonment (Arbitration Re

iew),

Finance Docket No. 31566, decision served December 3, 1990, slip op. at 3 (“where an arbitrator
has issued a decision based on a critically erroneous interpretation of our labor protective
conditions or one of our decisions, . . . we are permitted (if not required) to reverse the award”);

Union Pacific Corp., et al.--Control--Missouri Pacific Corp., et al. (Arbitration Review), Fglance
uired

Docket No. 30000 (Sub-No. 47), decision served June 14, 1989 (arbitrator may have re
employees to meet an incorrect burden of proof).

-11 -
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employee” eligible to receive a displacement allowance under New York Dock based solely on the
fact that his actual earnings in a given month fall short of his pre-transaction TPA. In this
connection, TTMS also requests that the Board decide whether TTMS’ obligations under the
protective conditions were altered by the carriers’ agreement to furnish TPA data on demand.
There can be no doubt that these questions present “recurring or otherwise
significant issues of general importance” (Lace Curtain, 3 1.C.C.2d at 736) warranting the
Board’s review. On TTMS alone, the Fletcher Award would require the payment of tens of
thousands of dollars in monetary benefits each year to employees who, by any reasonable
construction of the phrase, were not “placed in a worse position” as a result of the transaction. If
enforced, the award will require TTMS to make what can only be considered windfall payments
now and for the next five year's whenever a given month is shorter than average -- something that
obviously has nothing to do with the Transtar reorganization. If extended to other carriers and
transactions, the award would dramatically expand the reach of the New York Dock benefits
scheme, subjecting carriers to claims for displacement allowances by individuals who have never

been considered to be New York Dock “displaced employees.””

: If extended to other carriers and employees, the rule adopted in the Fletcher Award -- that

an affected employee becomes a “displaced employee” entitled to a displacement allowance if his
post-transaction compensation in any month falls below his TPA -- would impose enormous costs
on the industry. Nearly all employees (like the claimants in this case) will experience occasional
“short months” simply because the number of available workdays in a month varies by the
calendar. But the “short month” phenomenon is only one of the reasons why employees regularly
experience non-transaction-related fluctuations in monthly compensation. Employees whose
work is closely tied to business levels (such as employees in the operating crafts) and employees
whose work is seasonal or otherwise varies with weather or climate conditions (such as many
maintenance of way employees) regularly experience even more frequent (and far larger)
fluctuations in monthly earnings.

Moreover, it is well understood that the formula for computing displacement allowances
in Article I, § 5(a) (which is not in issue here) tends to magnify the effect of normal monthly
(continued ... )

-12-
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L The Fletcher Award Misconstrues The New York Dock Conditions By Concluding

That An Employee Who Transfers To A Position Performing The Same Work, At
The Same Location, And Under The Same Compensation and Benefits Package And
Labor Agreement Qualifies As A “Displaced Employee” If His Actual Monthly

Earnings Occasionally Fall Below His “Test Period Average” Earnings.

The question of adverse effect -- in the language of the conditions, whether an
employee is a “displaced employee” (Article I, § 1(b)) or a “dismissed employee” (Article I,
§ 1(c)) -- is a basic, threshold inquiry under the New York Dock benefits scheme. As pertinent
here, Article I, § 5(a) of the conditions, governing the computation and payment of monthly
displacement allowances, applies only to an employee who is first determined to be a “displaced
employee.” Once an employee attains displaced status, he may be eligible for a displacement
allowance, if he satisﬁesvthe other requirements of the provision:

So long after a displaced employee’s displacement as he is unable, in the
normal exercise of his seniority rights under existing agreements, rules and
practices, to obtain a position producing compensation equal to or
exceeding the compensation he received in the position from which he was
displaced, he shall, during his protective period, be paid a monthly
displacement allowance equal to the difference between the monthly
compensation received by him in the position in which he is retained and
the average monthly compensation received by him in the position from
which he was displaced . . . .

(Emphasis added.)®

( ... continued)

earnings fluctuations, producing large displacement allowances for employees whose monthly
compensation is subject to wide variation. By relaxing the standard under which employees are
determined to be “displaced employees” entitled to displacement allowances, the Fletcher Award
would permit more employees to take advantage of this favorable formula.

¢ Section 5(a) continues (additional emphases supplied):

Each displaced employee’s displacement allowance shall be determined by

dividing separately by 12 the total compensation received by the employee

and the total time for which he was paid during the last 12 months in which

he performed services immediately preceding the date of his displacement
(continued ... )

-13-
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Article I, Section 5 thus incorporates by reference the requirements of 1(b), which
defines a “displaced employee” as “an employee of the railroad who, as a result of a transaction is
placed in a worse position with respect to his compensation and rules governing his working
conditions.” The sequence of determinations is clear: an employee is not entitled to a displace-
ment allowance unless he is first found to have been placed in a “worse position” as a result of the
transaction; such an employee is classified as a “displaced employee” and is then, and only then,
eligible for a displacement allowance computed in accordance with § 5(a).”

It may seem paradoxical that only now -- more than twenty years after the New

York Dock conditions were adopted and after thousands of displacement allowance claims have

(... continued) :
as a result of the transaction (thereby producing average monthly
compensation and average monthly time paid for in the test period), and
provided further, that such allowance shall also be adjusted to reflect
subsequent general wage increases.

If a displaced employee’s compensation in his retained position in any
month is less in any month in which he performs work than the aforesaid
average compensation (adjusted to reflect subsequent general wage
increases) to which he would have been entitled, he shall be paid the
difference, less compensation for time lost on account of his voluntary
absences to the extent that he is not available for service equivalent to his
average monthly time during the test period, but if in his retained position

“he works in any month in excess of the aforesaid average monthly time paid
for during the test period he shall be additionally compensated for such
excess time at the rate of pay of the retained position.

’ A parallel two-step analysis applies when an employee claims a “dismissal allowance”

under § 6. An employee is eligible for such an allowance only if he is a “dismissed employee,”
defined (in Article I, § 1(c)) as an employee who, “as a result of a transaction is deprived of
employment with the railroad because of the abolition of his position or the loss thereof as the
result of the exercise of seniority rights by an employee whose position is abolished as a result of a
transaction.” An employee so classified is entitled to a “dismissal allowance” computed in
accordance with § 6(a) of the conditions or, at his option, may resign and receive a lump-sum
separation allowance computed in accordance with Article I, Section 7.

-14-



been handled by scores of rail carriers -- is the Board called upon to answer so basic a question of
New York Dock construction as what it means to be a “placed in a worse position” for purposes of
Article I, § 1(b). But the requirement seldom has required adjudication precisely because it is so
straightforward, and, TTMS submits, because carriers and most of the labor organizations have
shared a common and common-sense understanding of the requirement. We believe that most of
the industry shares our understanding that an employee is not “placed in a worse position” if he
obtains a position performing the same work, at the same location, at the same rate of pay, and
under the same labor agreement terms and conditions -- even though such an employee, like
virtually all railroad employees, predictably and periodically will experience months in which his
actual earnings fall below his average monthly earnings.

If, as the Fletcher Award woﬁld allow, carriers had been subject to displacement
allowance claims whenever their protected employees experienced regular, calendar-related short-
falls from their pre-traﬁSaction average monthly earnings, the issues presented here surely would
have found their way to the Board (or more likely, the ICC) long ago. For as long as railroads
have been consolidating their operations under New York Dock, there have been employees -- like
the claimants here -- who are “affected” but in no way “adversely affected.” The fact of the
matter is that the claims sustained in the Fletcher Award were unprincipled and opportunistic
grabs for monetary benefits that a whole generation of New York Dock-protected employees and
their unions, with few exceptions, have not seen fit even to assert.

They succeeded here only because the Fletcher Awa;d, through self-described
“circular” reasoning, misconstrued the requirements it purported to apply.

To a point, the Fletcher Award recognizes and purports to follow the sequence of

determinations mandated by the language and structure of the protective conditions. The arbi-
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trator correctly concludes, as TTMS had maintained, that an employee is not entitled to a
displacement allowance under Article I, § 5 unless he is first found to have been placed in a
“worse position” as a result of the transaction. Award at 14 (“True enough, according to the
pertinent definition provided in New York Dock, displaced employees are those who, as a result of
a transaction, are placed in a worse position with respect to compensation and/or rules governing
working conditions.”).

But the Fletcher Award proceeds to disregard the protective conditions’ language
and structure by assuming that the “worse position” determination can be made -- and, indeed,
must be made -- by comparing the employee’s actual earnings with his TPA. Id. (“However (and
this is where the tail chasing comes in), the only road leading to a definitive determination of that
question [that is, whether the employee is in a “worse position”], is in the calculation of test
period averages.”) (emphasis in original); id. at 15 (TPAs représented the “only means” by which
“affected” employees “could also determine whether or not they were harmed (or ‘placed in a
worse position with respect to compensation’) by it.”) (emphasis in original).

This is an unsustainable, admittedly circular proposition, which owes nothing to
the language or purposes of the protective conditions. The plain language of the conditions
contemplates that TPA data -- far from being the “only road” or “only means” for determining
“displaced employee” status -- will not even be computed until after an employee has been
determined to be in a “worse position” within the meaning of Article I, § 1(b). And twenty years
of industry practice under the conditions leaves no doubt that the contemplated an'c}lysis works.
Employees who truly are adversely affected by a regulated transaction can -- and regularly do --
establish their status as displaced employees without resort to TPA data. See Wisconsin Central

Ltd.--Purchase Exemption--Soo Line R.R. Line Between Superior and Ladysmith, WI (Arbitra-

- 16 -



tion Review), Finance Docket No. 31922 (Sub-No. 1), served Sept. 20, 1994 (“Wisconsin
Central/Soo Arbitration Review 1) (requesting comments on issue whether carrier is required to
furnish TPA data on demand), served April 8, 1995 (“Wisconsin Central/Soo Arbilrﬁtion Review
II”) (affirming arbitration award holding that Article I, § 4 does not require provision in arbitrated
implementing agreement requiring carrier to furnish TPA data on demand); see also Major Rail
Consolidation Procedures, Ex Parte No. 582 (Sub-No. 1), served June 11, 2001, slip op. at 34
n.34 (declining to modify regulations to require carriers to furnish TPA data on demand; holding
that issue should be resolved through negotiation).

Mr. Fletcher apparently assumed that resort to TPA data was necessary in this case
because, as no one disputed, the employees who transferred to TTMS experienced no real
adverse effect: transferring employees continued to perform the same work in the same locations
at the same or higher rates of pay. But that reasoning collapses on itself The fact that the
claimants suffered no real adverse effect is a reason to conclude that they are not displaced
employees, not a reason to use TPA shortfalls as a surrogate for adverse effect. For reasons we
have explained, the formula mandated by Article I, § 5 for computing the amount of a displaced
employee’s displacement allowance does not and necessarily cannot function as a means for
determining whether an employee has been adversely affected in the first place. Because it
compares actual monthly earnings with average monthly earnings, the formula inevitably will yield
occasional TPA shortfalls, making ordinary monthly fluctuations in earnings appear to be evidence

of reduced compensation.
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Thé simple fact is that the claimants were not in any way adversely affected by the
Transtar reorganization. The arbitrator’s determination to the contrary rests on a construction of
the New York Dock conditions that is clearly erroneous and should not stand ®

It bears repeating that this error has real, immediate, and substantial monetary
consequences. Mr. Fletcher acknowledges that his award confers a “windfall” on transferring
employees (Award at 16); each of TTMS’ agreement employees is invited to claim a displacement
allowance whenever, for the duration of his protective period, his actual monthly earnings fall

below his TPA, even though the shortfall is purely a function of the fact that particular months

8 The Fletcher Award relies heavily on a May 1, 1999 award (“the Sickles Award™)
rendered in Article I, § 11 arbitration between Burlington Northern Santa Fe and TCU (repro-
duced as Exhibit 11 to TCU’s prehearing submission (Attachment 4)). The Sickles Award was
never appealed to the Board; to our knowledge, has never previously been followed; and, for the
reasons we have suggested, misconstrues the New York Dock conditions. The reasoning followed
in other arbitration awards is sounder and more to the point. See Award, International Ass’n of
Machinists & Aerospace Workers and CSX Transportation, Inc., February 5, 1993 (Scheinman,
Arb.) (Exhibit I to TTMS’ prehearing submission (Attachment 3)) (denying claims for
displacement allowance of employees who failed to demonstrate that they were placed in a “worse
position” with respect to compensation; fact that post-transaction earnings were below TPA was
not evidence that claimants failed to obtain positions “with compensation equal to the position
from which they were displaced”), Award, Consolidated Rail Corp. and International Ass’n of
Machinists & Aerospace Workers, April 17, 1995 (Peterson, Arb.) (Attachment 5) (fact that
earnings fluctuated in months following transaction did not demonstrate that employees were in a
worse position; denying claims for displacement allowances for claimants who had failed to show
that they had been unable to obtain positions producing compensation equal to or exceeding
compensation of positions held prior to transaction); Award, Brotherhood of Maintenance of Way
Employes and Consolidated Rail Corp., Oct. 9, 1992 (Marx, Arb.) (Attachment 6), at 4-5
(monthly comparison of actual and test period earnings is appropriate in computing displacement
allowance for “employees who have been clearly determined to be ‘displaced employees’ in a
‘worse position.” But this monthly test does not apply in considering whether employees are
determined to be in a “worse position’ so as to qualify for New York Dock in the first instance.”);
Award, Brotherhood of Maintenance of Way Employes and Soo Line R.R., April 28, 1992
(Peterson, Arb.) (Attachment 7), at 11-13 (carrier is not required to furnish TPA data on demand
to employees whose positions are abolished in connection with transaction; whether employee is
adversely affected depends on position he is able to obtain in exercise of seniority following
abolishment of position), aff'd, Wisconsin Central/Soo Arbitration Review II.
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regularly are shorter than the “average” month. The award treats the unfairness as “actually
irrelevant,” a manifestation, “[flor better or worse,” of “how the system works.” Jd. This is
clearly wrong.

The protective conditions are to be construed in accordance with their design and
purpose: to protect “only against those losses that are caused by the transaction.” American
Train Dispaichers Ass’'n v. CSX Transportation, Inc. (Arbitration Review), 9 1.C.C.2d 1127,
1134-35 (1993) (rejecting literal construction of Article I, § 5(a) that would result in inclusion of
transaction-related overtime in TPA; “[t]he loss of transaction-related overtime, whether
compulsory or voluntary, is not a protected harm, because it is not within an employee’s normal
earnings expectations™), petition for review denied sub nom. American Train Dispatch_ers Ass’n
v. ICC, 54 F.3d 842 (D.C. Cir. 1995) (“ATDA v. ICC™); see also ATDA v. ICC, 54 F.3d at 850
(“Section 1(b) thus reflects an intention underlying the conditions to ensure that employees are no
worse off (at least during the protective period) after a consolidation than they would be had the
consolidation never taken place”) (emphasis in original). New York Dock should not be
construed in a way that requires carriers to pay arbitrary “bonuses” or “windfalls” to affected
employees. Id. (“Neither the regulatory scheme nor fhe history of New York Dock suggests that a
six-year windfall is consistent with the purposes of the labor conditions. Indeed, § 5(a) itself
indicates tﬁat the displacement allowance was not intended to confer a windfall on affected
employees.”) If sustained, the Fletcher Award would do just that; it would require TTMS (and,
by extension, any number of other carriers who have carried out transactions subject to the
Board’s conditions) to compensate employees on the basis of monthly earnings fluctuations that

occur and will continue to occur without regard to the implementation of Board-authorized

-19-



ey
H 3

f—

A

—

Fo8,

Vossios

transactions. The result reached in this arbitration is not, and has never been, “how the system

works.””

18 The Carriers’ Agreement To Furnish TPA Data On Demand Does Not Justify The
Result Reached In This Case.

As we have explained, the Fletcher Award rests on a fundamental misreading of
New York Dock and, for that reason alone, should be reviewed and set aside in order to protect
the integrity of the protective conditions. Our position in this appeal is in no way undercut, as
TCU may afternpt to argue, by the fact that the award also purports to construe the parties’
implementing agreement. In the first place, the Fletcher Award’s supposed interpretation of the
parties’ implementing agreement turns out to be little more than an adoption of the (erroneous)
construction of New York Dock advanced in the Sickles Award (see note 8, above), and is
therefore entitled to no deference.

In any event, we believe that the arbitrator’s construction of the parties’ agreement
was patently wrong and only compounded the circularity of his New York Dock analyéis,

furnishing a further ground for reviewing and vacating the award. °

? The arbitrator assumed that this unfairness “does cut both wajrs,” that is, that an employee

who is displaced into a lower rated position would not receive a displacement allowance in any
month in which his actual earnings exceeded his TPA, even if the excess was attributable to
overtime work. Award at 16. But that is not how it works. Article I, § 5(a) provides for the
computation both of “average monthly compensation” and “average monthly time paid” for the
“test period” and expressly requires the carrier to compensate a displaced employee for hours
worked in excess of his “average monthly hours paid.” New York Dock, Article I § 5(a) (“if in his
retained position he works in any month in excess of the aforesaid average monthly time paid for
during the test period he shall be additionally compensated for such excess time at the rate of pay
of the retained position.”).

10 To the extent that this dispute concerns interpretation of the parties’ implementing

agreement, it nevertheless presents an issue of general importance concerning the protective
conditions and industry practice under them that warrants the Board’s review. Cf. Norfolk
Southern Corp.--Control--Norfolk & Western Ry. and Southern Ry., Finance Docket No. 29430

(continued ... )
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The contractual dispute in this case concerned the significance of the carriers’
agreement to furnish TPA data on demand to affected employees. TCU took the position that the
agreement was conclusive of its claim, that is, that the agreement to furnish TPAs amounted to a
“recognition” that affected employees were entitled to be treated as “displaced employees” for

purposes of collecting displacement allowances in months in which their actual earnings fell below

‘their TPAs.

TCU conspicuously did not call the supposed arrangement “precertification” or
“automatic certification,” the labels customarily given to such arrangements in the industry. This
was not because it intended a different result. More likely, it chose a different label to downplay
the obvious negative inference: if the parties had intended to provide for “precertification” or
“automatic certification” in this case, they could have expressed that intention explicitly in terms
well understood in the industry. Indeed, the ICC long ago observed that “[pJroviding TPAs to
employees plainly does not constitute ‘precertification.”” Wisconsin Central/Soo Arbitration
Review I, 1994 WL 508804, *4. TCU also may have been attempting to avoid obvious inconsis-
tency with the position that it was taking (in comments filed on its behalf by the Rail Labor
Division of the Transportation Trades Department (“RLD”) in the Board’s Ex Parte No. 582

rulemaking proceeding. Even as the union was insisting that the carriers’ agreement to furnish

( ... continued)

(Sub-No. 21), served Dec. 15, 1999 (in response to TCU’s petition for review of arbitration
award rendered under Article I, § 11, Board invites public comments addressing specific questions
concerning construction of New York Dock provisions, industry practice under the provisions, and
meaning and effect of provision of voluntary implementing agreement between TCU and Norfolk
Southern). The ICC and Board previously have entertained public comments concerning the
provision of TPA data.  See Wisconsin Central/Soo Arbitration Review, Major Rail
Consolidation Procedures, slip op. at 34.
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TPA data on demand amounted to “recoénition” that affected employees were “displaced
employees,” TCU (through RLD) was advocating that the Board modify its rules to mandate the
provision of TPA data and, in defense of its proposal, was insisting that the provision of TPA data
did not amount to “pre-certification.”""

TTMS maintained that it had not agreed to treat affected employees as “displaced
employees” (or otherwise to grant “automatic certification” to transferring employees) and that
the TPA provision wbas incorporated into the agreement at TCU’s request.

The Fletcher Award does not squarely endorse either party’s construction,
although in practical effect it decides the issue in TCU’s favor. The arbitrator reasons that, by
operation of the conditions, an employee is not entitled to a displacement allowance unless he is a
“displaced employee” within the meaning of Article I, § 1(b). But he goes on to find that a TPA
shortfall, standing alone, proves that an employee is in a “worse position” for purposes of
satisfying Article I, § 1(b).

The award purports to find support for that proposition in the bare fact that the

carriers agreed to furnish TPA data. According to the award, the provision would be “meaning-

less” if a comparison of actual and TPA earnings- was not intended to serve as proof of an

u See Comments of Rail Labor Division Transportation Trades Department, AFL-CIO In

Response To Notice Of Proposed Rulemaking, Ex Parte No. 582 (Sub-No. 1), filed Nov. 17,
2000 (excerpt reproduced as Attachment 8), at 12-13 (“Neither the calculation of the TPA, nor
the furnishing of a TPA to an employee, constitutes a determination that a transaction-related
adverse effect has occurred, and is not ‘pre-certification’ of an adverse effect. The TPA merely
provides the means for the employee to help determine whether there has been an adverse effect
and to quantify the severity of the adverse effect for a given month. The TPA also enables the
employee to fulfill the obligation to work the highest-rated position available to the employee in
the normal exercise of his/her seniority.”); accord Comments of Rail Labor Division Transporta-
tion Trades Department, AFL-CIO, Ex Parte No. 582 (Sub-No. 1), filed May 16, 2000 (excerpt
reproduced as Attachment 9), at 25.
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employee’s “worse position” and “unnecessary” if the parties had not “anticipated that at least
some (if not all) transferring employees would be ‘displaced.”” Award at 15. As the arbitrator
saw it, the very fact that the parties provided for furnishing TPA data necessarily shows that the
parties understood that such data, standing alone, could be used to establish that an employee was
in a “worse position.” Id. |

This proposition is a non sequitur, and it is plainly wrong. The Fletcher Award
assumes, in effect, that the carriers would not have agreed to the disputed provision unless they
understood that it would cost them money and produce a windfall for employees. The far more

logical inference to be drawn is that the provision of TPA data was understood to be an

- economically insignificant item. This is the reading consistent with TTMS’ version of the

negotiating history -- that the carriers acceded to the union’s request precisely because the
provision of TPA data would nof impose a significant burden or expense on the carriers or
otherwise alter the basic operation of the protective conditions.

Certainly the provision did not reflect, as the award éupposes, a shared under-
standing that transferring employees would be entitled to protective benefits. New York Dock
implementing agreements routinely prescribe claim procedures (such as time limits and prescribed
benefits forms) to be used in processing claims for protective benefits; to our knowledge it has
never been suggested, much less held, that the inclusion of such terms supports an inference in
favor of the claimant in a later arbitration proceeding. The notion that the parties to a New York
Dock implementing agreement would not have bothered with such terms unless they understood
that some employees would have occasion to invoke them -- much less that the employees’ claims

would be meritorious -- is nonsensical.
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The arbitrator also reasoned that the fact that the implementing agreement
expressly provided that certain affected employees would not be considered “displaced” or
“’dismissed” supports “a reasonable inference that remaining employees ‘placed in a worse
position with respect to compensation’ are.” Award at 15. The point of this argument escapes
us. No one disputes that an employee who is placed in a “worse position with respect to
compensation” is a “displaced employee” (though not a “dismissed” one). It adds nothing to
suggest that other terms of the implementing agreement might be consistent with this uncontro-
versial proposition.

Although it reaches its result via a different path, for all practical purposes, the
Fletcher Award effectively holds that the agreement to furnish TPA data amounts to “automatic
certification” (or, as TCU chose to put it, “recognition”) of “displaced employee” status. The
award contemplates that the TPA comparison, rather than the mere furnishing of TPA data, will
be determinative of “displaced employee” status. But the comparison contemplated by the
Fletcher Award -- under which, as we have explained, a “short month” shortfall alone establishes

that an employee is in a “worse position” -- inevitably leads to the same outcome: the employee is

2 To the extent that the arbitrator is trying to glean something more from the fact that the

implementing agreement provides that certain affected employees would not be considered
“displaced” or “dismissed,” he completely misses the mark. The arbitrator apparently is referring
to the fifth paragraph of Article II of the implementing agreement, which, inter alia, provides that
incumbent employees who decline to bid on a position will not be considered adversely affected
(“displaced” or “dismissed”) by the transaction. This provision simply incorporates (into a term
covering such employees’ rights and obligations under applicable protective schemes, including
New York Dock) well-settled understandings concerning the obligation of affected employees to
accept available work opportunities as a precondition of eligibility for New York Dock monetary
benefits. The fact that the agreement expressly recognizes that some employees might forfeit their
eligibility for New York Dock monetary benefits certainly does not suggest that the parties
intended to pre-qualify all others.
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deemed to be a “displaced employee” and is eligible for monthly displacement allowances, for the
duration of his protective period, whenever his actual earnings fall below his TPA.

The Board should review the Fletcher Award in order to set aside this distorted
analysis and to consider and settle, once and for all, recurring questions concerning the signifi-
cance of TPA data under New York Dock and of their provisioh under a voluntary New York Dock

implementing agreement.

CONCLUSION

For the foregoing reasons, the Board should review and set aside the Fletcher
Award.

Respectfully submitted,

/&Agw

Jeffrey S. Berlin

Kirista L. Edwards

Mark E. Martin

SIDLEY AUSTIN BROWN & WooD LLP
1501 K Street, N.'W.

Washington, D.C. 20005

(202) 736-8178

Attorneys for Tracks Traffic and Management
Services, Inc.

Dated: April 9, 2002
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.in the matter of the
New York Dock Arbitration
‘ between

TRACKS TRAFFIC AND MANAGEMENT SERVICES, INC.

AND

TRANSPORTATION COMMUNICATIONS INTERNATIONAL UNION

12-22-2000 Implementing Agreement

Decision and Award
of
~ John C. Fletcher, Arbitrator
Chairman and Neutral Member
NYD Arbitration Panel

February 28, 2002

Background

On December 29, 1988, the United States Stee] Corporation (“UUSX™) sold majority
ownership of its ancillary transportation companies (inchuding eight rail carriers and two water
cé.rriers) to the Blackstone Group' (“Blackstone™), a Wall Street investment firm. Blackstone in

turn formed Transtar, Inc. (“Transtar”), a holding company designated to d\}ersee operations of

. its new transportaﬁon acquisitions, among ‘which was the Bessemer and Lake Eric Railroad

(“B&LE™). _Subsequent to the transaction, Transtar consolidated all eight railroad accounting

departments into one facility at Monroeville, Pennsylvania, and as a consequence thereof, entered

into a number of New York Dock Implementing Agreements with (among others) the B&LE,

! - Minority ownership of the combined Blackstone propertics ‘was tetained by USX.




New York Dock Arbitraton
TT&MS, Inc. & TCIU
12-22-2000 Implementing Agreement

awarding Iprotective benefits to clerk employees represented by the TCU (“the Organization™)

v

who were required to transfer to Monroeville to follow their work.

On October 4, 2000, Transtar’s owners (Blackstonc and USX) advised the Surface
Tra.uspoftation Board of their intent to alter their prior holding arrangement, whereby Blackstone
would relinquish ownership of Transtar, in exchange for 100% ownership of four Transtar
subsidiaries, including the B&LE. According to the proposed change, USX would then assume

100% ownership of Transtar and its remaining transportation companies.

On October 10, 2000, the B&LE advised the Organization that because ownership of the

Transtar companies was subject to change in accordance with the sbove proposal, it was

anticipated that a significant number of its clerical employees would be “mansferred” to a USX - ’ ‘

subsidiary to handle accounting and clerical functions identical to those performed under the

former amrangement.? The company designated to manage clerical work for the “new” Transtar ‘

was Tracks Traffic and Management Services, Inc. (“TTMS"” or “the Carrier™).

On November 22, 2000, the Surface Transportation Board approved the owners’

“Petition for Exemption” under Finance Docket No. 33942, and accordingly, Carrier entered into

_an Tmplementing Agreement with the Organization on December 22, 2000 containing the

fouowing pcrti.nent provisions:

2 The record establishcs that this “transfer of work” did not require affectsd employees to relocate, as all work
remained in Monroeville. . ‘ ;
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New York Dock Arbitration -
TT&MS, lne. & TCIU

M ARTICLEI - TRANSFER OF EMPLOYEES AND WORK
L
On Wednesday, January 3, 2001, BLE will post a special bulletin
= advenising all of the proposed BLE and TTMS positions listed in Attachment
U : “A” hereto, consistent with the requirements of Rule 30(a) of the BLE-TCIU
collective bargaining agreement, for seniority bid by only those employees holding
r permanent or temporary positions within the Monroeville headquarters, including
U those on leave of absence from such positions.
r“‘“’w
w Incumbents will have preferential rights to select their respective
) assignments and will be assigned thereto regardless of seniority. Employees
fw : presently holding a BLE position listed in attachment “A” shall have prior rights
Yo to follow their position/work to TTMS ‘or remain with their position/work oun
- BLE, provided they indicate their desire to use their prior rights as their first
& preference on their bid.
ARTICLE II - EFFECTS OF TRANSFER
r
[
N

Notwithstanding the provisions of Article II of the February 7%
Agreement, BLE employees entitled to preservation of employment who do not
select their incumbent position and who refuse transfer assignment with TTMS (a
position not requiring a change in residence) subsequently becoming furloughed

.

e
! will not be considered as affected by this transaction and will have their present
- protective entitlement under the February 7 Agreement suspended until they are
= recalled to regular position in accordance with the agreement rules. Furthermore,

' ; such employees will not be considered “dismuissed™ or “displaced™ employees and
et thev will not be entitled to the protective armangement attached to this Agreement
- (Emphasis added).
™ : ARTICLE V - ELECTION OF BENEFITS -

i ‘
[

Section 1 - Employees affected by this transaction will be entitled to the
= employee protective conditions set forth in New York Dock, incorporated and |
[ made a part hersof by reference, and the right to clect between available employee
e protective benefits, as provided in Article I, Section 3 of New York Dock.

Page No. 3
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New York Dock Arbitration
TT&MS, Inc. & TCIU
12-22-2000 Implementing Agreement

ARTICLE VII - FILING CLAIMS FOR PROTECTIVE BENEFITS

BLE will, on written request, furnish a test period average (TPA) to all
BLE employees who, pursuant to this agreement: 1) follow their position/work to
TTMS; 2) transfer to TTMS; 3) or remain with their position/work on BLE. BLE
will also, on written request, furnish a TPA to those BLE employees who are
unable, throngh no fault of their own, to follow or remain with their position/work
on either company. TPA's will be calculated in accordance with Article I, Section
5 of New York Dock, and will be furnished within sixty (60) days after the date an
employee submits a written request for same,

Employees affected by this transaction who are entitled to a wmonthly

~ displacement or dismissal allowance under Article I, Section 5 or 6 of New York

Dock, must submit claims for these benefits to the officer designated by the
carrier, using the form provided by the carrier, within sixty (60) days following
the end of the month for which claim is made.

Artible I, Sections 5 and 6 of New York Dock referenced above (and relevant definitions

contained therein) state in pertinent part:

Definitions - (8) “Transaction” means any action taken pursuant to authorizations
of this Commission on which these provisions have been imposed.

®) “Displﬂced employee” means an employee of the railroad who, as a result of a
transaction is placed in a worse position with respect to his compensation and
rules governing his working conditions.

(©) “Dismissed employee™ means an emplayee of the railroad who, a¢ a result of a

transaction is deprived of employment with the railroad because of abolition of his
position or the loss thereof as a result of the exercise of seniority rights by an
employee whose position is abolished as a result of a transaction.

5. Displacement allowances - (8) So long after a displaced cmployee’s
displacement as he is unable, in the normal exercise of his seniority rights under
existing agreements, rules and practices, to obtain a position producing
compensation equal to or exceeding the compensation he received in the position
from which he was displaced, he shall, during his protective period, be paid a
monthly displacement allowance equal to the difference between the monthly
compensation received by him in the position in which he is retained and the
average monthly compensation received by him in the position from which he was
displaced.
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[ Each displaced employee’s displacement allowance shall be determined by
o ' dividing separately by 12 the total compensation received by the employee and

' the total time for which he was paid during the last 12 months in which he
! i performed services immediately preceding the date of his displacement as a result
d of the transaction (thereby producing average monthly compensation and average
monthly time paid for in the test pcnod)

e

Q If a displaced employee’s compensation in his retained position in any
meonth is less in any month in which he performs work than the aforesaid average

™ compensation (adjusted to reflect subsequent general wage increases) to which he

L would have been entitled, he shall be paid the difference, less compensation for

time lost on account of his voluntary absences...

(b) If a displaced employee fails to exercise his seniority rights to secure
another position available to him which does not require a change in his place of
. residence, to which he is entitled under the working agreement and which carries a
rate of pay and compensation exceeding those of the position which he elects to

retain, he shall thereafter be treated for the purposes. of this section as occupying
- the pogition he elects to decline...
i ' 3
s 6. Dismissal allowances - A dismissed employee shall be paid a monthly dismissal
— allowance, from the date he is deprived of employment and continning during his
i protective period, equivalent to one-twelfth of the compensation received by him
e in the Iast 12 months of his employment in which he eamed compensation prior
— to the date he is first deprived of employment as a result of the
‘é i transaction...(Emphasis added)
- In accordance with approval of the above proposed transaction and in preparation for its
w future implementation, the Camier posted a “Special Advertisement” on January 3, 2001, -
{m advising employees represented by the Organization, inter alia, as follows:
Vi '

: In acoorﬂa.ncc with the December 22, 2000 Implementing Agreement,
5 . Monroeville clerical positions will be abolished as of the close cf business on the
. day that the reorgamzanon transaction will be completed.

E”“’f‘ New positions will be established on the B&LE and TTMS effective the
g day following the date of the transaction. Those positions are advertised on the
- attached pages ..
r
s
1“”7‘
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Also attached is 2 four page listing of incumbents as of 12 noon today of
the existing positions. The incumbents have a “prior right™ t¢ bid to those B&LE
and/or TTMS positions shown in the same box as their current position.

According to facts not in dispute, 112 employees were aﬁ‘ecte'd, 29 of whom remained
with the B&LE, and 83 of whom elected transfer to TTMS.3 All remained on their former

positions until the transaction was completed.

The record establishes that, the transactidn wa.é executed on March 23, 2001, and in
accordance with Article VII of the applicable Implementing Agreement, “several dozen”
cmployees whﬁsc positions had been abolished requested TPA calculations. (See Carrier
submission at page 7.) Pertinent to the circumstances at issue here, is the fact that a number of
them also suBmitted claims for displacement allowances, on the basis that their compensation in
some months subsequent to the transaction fell below their test pe;iod .averagcs. ‘ Carrier,
however, contended that Claimants were not adversely affected by the transaction (and were

therefore not entitled to the displacement allowances claimed) on the basis that in most cases

" they were awarded positions in the same location equivalent to those they held prior to the

reorganization. In contrast, the Organization argued that Article VI of the December 22, 2000
Implementing Agreement, in referring to “affected employees”, implied across-the-board New
York Dock protection for all [displaced] employees whose jobs were abolished as a result of the

Transtar reorganization, and as such, claims for displacement allowances were justified in each

3 1t is not disputed that only one bidder out of the 112 employees affected chose © teave her “home pool®, and all
but four smployees were awarded their first bid choice.
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subsequent month that total monthly compensation fell below their TPA, As resolution of the

matter could not be reached on the property, it was subﬁ:u'tted to the Chairman for disposition.*

New York Dock Arbitration
TT&MS, luc, & TCIU
12-22-2000 Implementing Agreement

Statements of the Issue

The Carrier frames the issuc before the Chairman as follows:

Under the terms of Article VI of the Implementing Agreement dated
December 22, 2000, when the Carrier agreed to provide TPA information to the
employees who would be “affected” by the transaction, did this constitute an
automatic certification that these employees would be cligible for monthly
displacement or dismissal allowances under New York Dock following the
transaction, without regard to whether they actually met the definition of a

“displaced or dismissed” employee under New York Dock, or were otherwise
adversely affected by the transaction?

The Organization frames the issue before the Chairman as follows:

Did Article VI of the parties’ December 22, 2000 Implementing
Apgreement recognize affected employees by providing them with a test period
average (TPA) and an entitlement to New York Dock protective benefits when
they: 1) follow their position’ work to TTMS; 2) transfer to TTMS; 3) or remain
with their position/work on BLE; and,

Did Article VI also recognize BLE employees dismissed by the
transaction and unable to follow or remain with their position/work on cither
company as affected and provide them with NYD protection in accordance with

Amdc 1, Section 5 of New York Dock [and];

If the answer to cither Question No. 1 or No. 2 is in the affirmative, will
the carriers now be required to accept the election of benefits by all employees

" desiring same and make cach whole for all benefits from the date they were

initially affected under either Section 5 or 6 of New York Dock, if submitting
claims for such within sixty (60) days following the date of this Section 11
[Committee’s] decision?

4

The B&LE is not a party ta this arbitration, but has agreed to resolve identical pendmg claims in accordance with

the findings of the Chairman in this cass,

Page Na. 7
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. Positions of the Parties

At the outset, Carrier argues that the December 22, 2000 Implementing Agreement
contains two eligibility criteria for employees claiming displacement allowances under Article
VIIL First, according to Carrier, the employee must be “affected” by the transaction, and

secondly must be “entitled to a monthly displacement or dismissal allowance under Article I,

~ Section 5 or 6.of New York Dock.” On this point, Carrier argues that Article VII, relied upon by

the Organization in support of its claim, was intended to function as a fime /imit mle with respect

- to the filing of claims for displa.cerhent allowances, and neither expressed nor implied that each

and every employee touched by the transaction at issue was entitled to NYD protective benefits
as & result thereof. Carrier maintains that in order for the “affected” Claimants to qualify for

displacement allowances under Article I, Section 5, the Organization was contractually obligated

to demonsﬁ'ate that they were somehow adversely affected, and on this point, Carrigr steadfastly

denies that they were. Carrier insists that, “Main office employees who hold essentially the

same position and wage rate after the transaction as they held before the transaction [are] not

‘displaced’ in the eyes of New York Dock, and they are [therefore] not eligible for 8 displacement

’ allowance” {Carrier submission at page 12, emphasis added). In support, Carrier cites a February

5,1993 NYD deciéion (IAM v. CSX Transportation, Scheinman), which stated in pertinent part:

- Carrier [argues] that Claimants are not entitled to protective benefits under
New York Dock. 1t asserts that Claimants were not “displaced” or “dismissed”
employees as defined under New York Dock conditions.

In support of its position, Carrier points out that subsequent to the
transaction, the three (3) Claimants worked regularly in positions paying the same
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New York Dock Arbitration
l TT&MS, Inc. & TCTU
12-22-2000 Implementing Agreement

fm ‘ rate of pay and covered by the same working agreement as the positions they

b occupied prior to the transaction. As such, it maintains that Claimants have not
suffered any real loss of earnings or worsening of their employment subsequent to

im"‘ the transaction.

i  After a careful review of the record evidence, this Board is convinced that

the claim must be sustained, in part.

E|
3

3

The question at issue in this dispute is whether Claimants suffered an
“adverse effect”, as defined under the relevant provisions of New York Dock. 1f
so, they are entitled to protective benefits. On this there is no dispute.

K

—

The burden of showing such entitlement to ptotecﬁ#e benefits is upon the
Organization in that it must demonstrate that Claimants were placed in a worse
position by the actions of the Carrier.

LI

Under the facts presented here, the record indicates that the Organization
fajled to establish that Claimants Jackson and Allen were not successful
applicants for regular Machinist positions advertised on August 29, 1990.
Jackson and Allen were awarded these positions on September 4, 1990, There is
10 evidence to suggest that Claimants Jackson and Allen failed to obtain a position
with compensation equal to the position from which they were displaced.

k

3

g,

it The claims on behalf of Jackson and Allen must fail.
im On the above findings, Carrier therefore concludes that “employees who essentially stay
;,;. on the same position at the same wage rate are not in a worse position and, therefore, are not
- cligible for NYD benefits” (Carrier submission at page 14).
e | ’ :
‘ L With respect to TPA’s supplied at the request of employees whose positions were
r sholished as a consequence of the transaction at issue, Carier ass:rts‘ that they, in and of
| \W tﬁemselves, constituted no- inherent acquiescence on its part that concomitant displacement
=
L allowances were due. In contrast, Carrier argués that it was obligated to furnish TPA’'s upon
:’“ Page No. 9
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]

request under Article VII of the controlling Implementing Agreement, and simply did so “without
making any promise whatsoever of automatic certification [or] first requiring employees to show
proof of eligibilit}'i for benefits™ (Carrier sitbmi;sion at page 18). Carrier reiterates that in ﬂﬁs
case, “affcctéd" Claimants were not “adversely affected”, in that they were awardcr:l positions
comparable (or better) in terms of wage rate to those they held prior to the transaction. As such,
Carrier argues that they are not entitled to *“windfall” compensation afforded under fgmishcd

TPA’s during shorter work-day months when total compensation falls below that average.

For the foregoing reasons, Carrier urges the Chairman to support its position and deny

the instant claim in its entirety.

The Organimﬁon argues thé.t the inclusion of express language referring to “‘affected”
employees m Article VII of the controlling Implcmcntmg Agreement indicates an htcnt on the
part of its authors to provide New York Dock protection to all employees whose positions were
abolished as a result of the transaction executed on March 23, 2001. In other words, according to
the Organization, once Claimants’ positions were abohshed, they automatically became
“gffected” [displaced] according to Article VII of the Implementing Agreement, and are therefore
entitled to protective benefits afforded under Article 1, Section 5 of the New York Dock
conditions. The Organization also points out that Article II of the sany: Implementing
Agreement expressly identifies factors impacting potential forfeifure of NYD protection by

“affected” employees, and therefore reasons that, “It was understood that employees not availing

themselves of the opportunity to continued employment (cither TTMS or B&LE) were '
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New York Dock Arbitration
TT&MS, Inc. & TCIU
12-22-2000 Implementing Agreement

arbitrarily placing themselves in a dismissed status [thereby forfeiting benefits]. The affect and
entitlement to the j)rotcctivc scheme was clearly contemplated by Article II...” (Organization

submission at pages 14 and 15).

Contrary to Carrier’s position, the Organization further argues that “affected” employees
need not be immediately adversely affected in terms of eamings in order to qualify for
displacement allowances, and cites a March, 1988 NYD decision (UP/MP_v_TCU), wherein

Referee La Rocco observed as follows:

As the Organization points out, the words “adversely affected” do not
appear within the four corners of the New York Dock Conditions. Therefore, a
worker may still satisfy the definition of a displaced employee even though an
adverse effect may not materialize until lang after the transaction is implemented...

The ICC, when it promulgated Section 5(a), realized that the amount of the
displacement allowance might fluctuate from month to month. The Commission
began Section S5{a) with the words “so long after...” which demonstrates the
Commission’s recognition that the displacement allowance would have to be
computed on a month by month basis. Moreover, in the third paragraph of
Section 5(a), the Comumission stated that whenever an employee receives
compensation less than his test period earnings in any month (not necessarily
every month), the employee is entitled to the difference. Therefore, if Claimant
earned less than his test period average eamnings (which includes his overtime
compensation) in any month after his displacement, the Carrier was obligated to
pay him a displacement allowance computed in accord with Section 5(a) of the
New York Dock Conditions, (Emphasis added)

The Organization further cites a May, 1999 NYD decision (BNSF v. TCU), wherein
Referee Sickles determined in pertinent part as follows:
The initial issuc that must be addressed - because it is central to the other
issues raised - is the interpretation of the word “compensation™ as it is used in

Sections 1 and 5 of the New York Dock conditions. Both parties have cited
numerous arbitration awards on this issue, and the cited awards are contradictory.

Page No. 11
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The decisions submitted by the Carrier hold that an employee moved, following a
transaction, {o a new position at the same rate of pay is in no worse position with
regard to his compensation - essentially equating “rate of pay” or “hourly rate”
with “compensation”. The decisions submitted by the Organization give a more

expansive definition to the term “compensation”, specifically smtmg that it
mcludes overtime pay,

We are inclined to adopt the more expansive definition. Clearly if the ICC
had intended “hourly pay” or “rate of pay” to be the criterion for assessing an
adverse impact on employees affected by a transaction, they would have used one
of those phrascs in drafting the New York Dock conditions. By using
“compensation”, the ICC must have had in mind elements in addition to straight
hourly. wages, The word ‘“compensation” is broad enough to include shift
differentials, allowances, overtime, and other elements of pay, in addition to the
contractually provided hourly rate...

It is interesting to note that the broader definition of “compensation” could
conceivably mean that an employee moved to a lower-rated job with a lower
hourly rate of pay following a transaction may not be entitled to protective
benefits under New York Dock. Such an employee could receive allowances or a
shift differential or sufficient overtime to more than make up the deficit in hourly
wages. Using the Carrier's definition, this employce would be in a “worse .
position” because his rate of pay would be lower, Using our dcﬁmtwn, this
employee would not be entitled to a displacement allowance.

We also reject the Carrier’s argument that fluctuations in earnings are
normal and, therefore, an occasional drop in earnings does not mean an employee
is “displaced” We find that the New York Dock conditions require a monthly
determination for the duration of the protective period as to whether an individual
cmployee is in a “worse position™ with respect to compensation, i.c., if his
monthly eamings are less than his monthly average compensation in the test
period.

Therefore, the Carrier must compute TPA’s for each claimant. This
amount must inchude all overtime worked during the test period and during the
protective period. In any month that a claimant’s compensation falls below his
TPA, the Carrier must pay a displacement allowance. The only exception that
would allow a denial of the displacement allowance is if a claimant refuses to work
overtime for which he is qualified and consequently does not work enough hours
in the month to match his TPA for hours paid.
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\? 7 According to the Organization, Referee Sickles confirmed its position that TPA’s are
necessary to any determination that an employee has (or has not) been “placed in a8 worse
L\ position with respect to compensation” by a transaction to the extent that he is entitled to
™M displacement allowances under Article I, Sections 5 or 6 of New York Dock conditions.
- : ’
Accordingly, the Organization reasons that Article VII of the December 22, 2000 Implementing
- |
L ‘Agreement expressly provided for calculation of TPA's in order to protect those whose
= ositions were abolished, from any future reduction in eamings as a direct consequence. The
& p .
] Crganization concludes that this “commitment via Article VII” clearly reveals the parties’ mutual
£
LJ intent to extend New York Dock protection to all affected employecs, including Claimants in this
. - case’
L
.
r Foar the foregoing reasons, the Organization urges the Chairman to sustain the claim in its
. entirety.
™
!
Lo ‘ Discnssion and Analysis
{m=‘n ] ) .
L . After carefully considering the entire record and the arguments of the parties, the
[ Chairman is convinced that the Organization should prevail. Noting the somewhat circular nature
» of this dispute, the Chairman concludes that the central issues here are these: Were Claimants
e ’
L “affected” by the Transtar rcorganization under the December 22, 2000 Implementing
i ‘Agreement, also “displaced” or “dismissed” within the intent and meaning of Article I, Sections 5
: 4
. .S Interestingly, the Organization asserts that the Carriers did not provide TPA's to three janitors at Monroeville
| on the basis that they were not “affiected by the transaction™ and were therefors not covered under the December 22, 2000 R
et Implementing Agreement.
- o :
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and 6 of New York Dock conditions, and if so, are they entitled to applicable monthly
displacement allowances (when total compensation falls below test period average) even though

ihey were awarded positions equivalent in rate of pay those they held prior to the transaction?

As to the first question, chasing one’s tail would be somewhat understandable were it nét

- for prior thoughtful and credible guidance on this very issue. Essentially, the Chairman is asked

to determine whether or not an “affected employee” under the December 22, 2000 Implementing
Agreement is also a “displaced employee within the intent and meaning of New York Dock
conditions (and therefore entitled to displacement benefits under Article 1, Section S thereof). At

the outset, the Chairman is convinced that it was the stated intent of the Organization’s

~ negotiators that any employee whose position was abolished as a result of the Transtar

reorganization on March 23, 2001 was to be considered “affected” by that transaction. Why clse
would the Organization insist in the negotiations that all employees be given a TPA, which thé »

Carrier agreed to do.

Upon the whole of the record, Carriex; appears to concede this point, as it only argues that
they must also have been adversely aﬁectd in mﬂer to also be considered “displaced”. True
enough, according to the pertinent definition provided in New York Déck, displaced employees
arc those who, as a rc;ult of a transaction, arc placed in a worse position with respect to
compensation and/or rules governing working conditions. However (and this is where the tail
chasing comes in), the only road lmding.to a definitive determination on that question, is-in the

calculation of test period averages. In tlﬁs caée, as required by Article VII of the Implementing
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Agreement, Carrier did so. Now however, Carrier insists that the entire exercise was essentially
meaningless (regardless of actual subsequent compensation relative to their TPA’s) because

Claimants were awarded positions similar if not identical in rate of pay to those they held prior

- to the transaction. The Chairman is not persuaded that Carrier's contentions accurately reflect.

the result of the bargain it made with the Organization. As if it did accurately reflect its bargain

with the Organization it would render a negotiated condition meaningless.

The Chairman confirms Referee Sickles" canclusion that Carrier was indeed obligated to
compute test period averages (upon request) under Article VII, and moreover be governed by
those findings. After all, under ﬂ;e December 22, 2000 Implementing Agreement, TPA’s
represented the only means by which Claimants, whom th; Chairman already detcxﬁxincd were
“‘af_fécted" by the March 23, 2001 transaction, could also determine whether or not they were
harmed (or “placed in a worse position with respect to compensation”) by it. Careful review of
the Implemex;.ting Agrecment language persuades the Chairman to conclude that the parties indeed
anticipated that at least some (if not all) transferring employees would be “displaced;' under
Article I, Section 5 of New York Dock and therefore entitled to occasional displacement
allowances. Otherwise, in the view of the Chairman, the authors of the applicable Implementing
Agreement would have found it uanecessary o stipulate any means by which “affected”
employees could obtain TPA’s in the first plac;. Moreover, Article II of that Agreement
speciﬁcaliy‘ identifies “affected” employces who a;-e not considered “displaced”™ or “dismissed”,
supporting a reasonable inference that re!munng cmployees “placed in a worse position with

respect to compensation™ are.

Page No. 15
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Having determined that the Claimants in this case were both “affected” and “displaced”
under New York Dock conditions by the March 23, 2001 transaction, the question remaining
bcforc.thc Chairman goes to how their TPA’s should properly be appiicd. The Chairman affirms
the findings of Referees La Rocco and Sickles on this point. Indeed, as Referee Sickles pointed

out, if the ICC had intended “comparable rates of pay” to be the standard for determining

whether or not en employee was “placed in a worse position” as a result of a transaction, it

would have so stated. Instead, “co\mpensat’ion"‘ is the only criteria expressed, gnd as such, all
components thereof are applicable when compuﬁng and g_gplﬂgg TPA’s. The reality that this
typical 12-month average occasionally results in a “windfgll" during “short months” is actually
itrelevant, For better or worse, that is h;JW the system works, and as Referee Sickles astutely
observed, the knife does cut béth ways. Should an employee assigned to a lower ratcd position
receive overtime or other arbitraries wamntiﬁg compensation in excess of his TPA n any given
month, he is not entitled to additional displacement allowance solely on fr.he basis of his reduced

rate of pay.

For the foregoing reasons, the claim is sustained.
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New York Dock Arbitration
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AWARD

The questions at issue as proposed by the Organization are answered in the affirmative to
the extent that Claimants whose positions were abolished as a direct consequence of the Transtar
rearganization on Maljch 23, 2001 were “affected” by that transaction, and test period averages
should be provided by the Company upon request in accordance with Article VI of the
December 22, 2000 Implementing Agreement. Moreover, affected Claimants are presumed to be
displaced employees in any month in which their compensation falls below their TPA, assuming |
that they have made themselves available for service in accordance with all other applicable

provisions of that Agreement.

John C, FLETC Chairman and Neutral Member

Dated at Mount Prospect, Illinois, February 28, 2002
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IMPLEMENTING AGREEMENT
“between

' BESSEMER AND LAKE ERIE RAILROAD COMPANY
o and
TRACKS, TRAFFIC AND MANAGEMENT SERVICES, INC.

-and the employees of the Bessemer and Lake Erie Railroad Company repfesented by

TRANSPORTATION COMMUNICATIONS INTERNATIONAL UNION

. WHEREAS, the Surface Transportation Board (STB ), in a decision published in the
Federal Register on November 30, 2000 (Finance Docket No. 33942), has exempted from
prior approval the acquisition by USX of control of Transtar and the following rail carriers
currently owned 100% by Transtar:

Birmingham Southern Railroad Company (BS)
Elgin, Joliet and Eastern Railway Company (EJE)
Lake Terminal Railroad Company (LT)
McKeesport Connecting Railroad (McK)

Union Railroad Company (URRY;

and the acquisition and control by Transtar Holdings,- L. P. (formérly Blackstone
Transportation Partners, L. P.) of the following rail carriers:

Bessemer and Lake Erie Railroad Company (BLE)
Duluth, Missabe and Iron Range Railway Company (DMIR)
Pittsburgh and Conneaut Dock Company (PCD);

and has imposed the employee protective conditions set forth in New York Dock Ry. -
Control - Brooklyn Eastern District Terminal, 360 ICC 60 (1979) (New York Dock

condmons), as a condition of this transaction; and




R -

WHEREAS, the BLE has advised the Transportation Communications International
Union (TCIU), consistent with Article I, Section 4 of the New York Dock conditions (NYD)
of its desire to coordinate certain clerical work in the areas of Payroll, Tax, Financial
Services, General Accounting, Benefits Administration, Engineering, Transportation,

Mechanical, Marketing, Asset Management, MIS, and Revenue Accounting into Tracks,

Traffic and Managements Services, Inc. (TTMS), a Transtar subsidiary, at Monroeville, PA;
and : a

WHEREAS, the parties signatory hereto desire to reach an Implementing Agreefnent
satisfying and consistent with Article I, Section 4 of the NYD conditions with respect to the
transaction described in this Agreement; T

© NOW, THEREFORE, IT IS AGREED, among BLE, TTMS and TCIU as follows:

ARTICLE I - TRANSFER OF EMPLOYEES AND WORK

On Wednesday, January 3, 2001, BLE will post a special bulletin advertising all of the

proposed BLE and TTMS positions listed in Attachment “A” hereto, consistent with the :

requirements of Rule 30(a) of the BLE-TCIU collective bargaining agreement, for

seniority bid by only those employees holding permanent or temporary positions within

the Monroeville headquarters, including those on {eave of absence from such positions.

Employees desiring these positions must file their bid with the designated official by
-12 noon on Thursday, January 11, 2000. - o -

Incumbenits will have preferential rights to select their respective assignments
and will be assigned thereto regardless of seniority. Employees presently holding a BLE
position listed in Attachment “A” shall have prior rights to follow their position/work to
TTMS or remain with their position/work on BLE, provided they indicate their desire to
use their prior rights as their first preference on their bid. (Employees holding positions
listed in Attachment “A” for which there will be comparable TTMS and BLE positions,
who wish to take full advantage of their prior rights, should indicate the TTMS position
as their first preference on their bid and the BLE position as their second preference, or
vice versa.) A special bid form will be provided for this bidding. Once TTMS and BLE
positions have been filled by employees using their prior rights, the remaining unfilled
positions will be awarded to the senior bidders for these positions, from among the
employees who elected not to use their prior rights in this bidding process, or who did
not have any prior rights to use. An employee's prior rights will be based on the
position he or she is holding at 12 noon on the date the special bulletin is posted.

Employees who could not avail themselves of this bidding process as a result of
being on a leave-of-absence will have the right to reconstruct to the extent that their
seniority and the provisions above entitled them. Such employees will be entitled to all
the rights and benefits available to employees in active service on the effective date of
this Agreement. ‘

The rnew aésignment‘é will be effective on the day folloWing the date the owners
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(USX and Transtar Holdings, L. P.) ﬁnalize this transaction.

If no bids are received for proposed ‘lTMS positions, the positions shall be
offered to qualified BLE employees, in seniority order, who were not the successful
bidders for any of the advertised BLE or TTMS positions. In the event the positions

- remain unfilled because the BLE employees decline to transfer, TI'MS may fi il the
positions in accordance wrth Rule 30.

- If no bids are received for proposed BLE posrtlons, the positions shall be filled by
assignment in seniority order.

ARTICLE IT - EFFECTS OF TRANSFER

- On the effective date of the transfer of TCIU-represented BLE employees to 'ITMS pursuant

to this agreement, TTMS will recognize TCIU as the duly accredited representative of these

employees. At the same time, TTMS and TCIU will adopt the existing BLE-TCIU collective
bargaining agreement as the exclusive agreement concerning the rates of pay, rules and’
~working conditions of TTMS's employees represented by TCIU. - That agreement will remain
-in effect until changed or modified by TTMS and TCIU in accordance with the provisions
of the Railway Labor Act, as amended

BLE employees who transfer to TTMS pursuant to the terms of this agreement will become
TTMS employees, covered by the TTMS-TCIU collective bargaining agreement, and will
cease to be BLE employees. Transferring employees will be placed on a new TTMS clerical
seniority roster, using their seniority date on the BLE system clerical roster, and their
names will be removed from the BLE system clerical seniority roster.

Transferring employees will be credited with all prior service attained under the BLE-TCIU
agreement for vacation, sick leave, protected status under the February 7, 1965 Mediation
Agreement (Case No. A-7128), and any other benefits which are granted on the basis of
qualifying years of service, in the same manner as though all such time had been accrued
under the TTMS-TCIU Agreement.

Transferring employees who are entitled to preservation of employment under the
February 7, 1965 Agreement will retain their protected status under the TTMS-TCIU
Agreement. Their protected rate will be the protected rate they held as a BLE employee
immediately prlor to their transfer.

- Notwithstanding the provisions of Article II of the February 7% Agreement, BLE employees

entitled to preservation of employment who do not select their incumbent position and who -
refuse transfer assignment with TTMS (a position not requiring a change-in-residence)
subsequently becoming furloughed will not be considered as affected by thlS transaction
and will have their present protective entitiement under the February 7% Agreement
suspended until they are recalled to a regular position in accordance with agreement rules.
Furthermore, such employees will not be considered “dismissed” or “displaced” employees

“and they will not be entitled to the protective arrangement attached to this Agreement.

-




BLE employees who fail to bid so as to follow their position/work to TTMS or remain with
their position/work on BLE in Monroeville will not be considered “dismissed” or “displaced"

employees and they will not be entitled to any protective béneﬁts under New York Dock.

AR'I'IéLE ITI - AMENDMENTS TO FEBRUARY 7, 1965 AGREEMENT

Section 1 - On the effective date of this implementing agreement, Article I, Section 3, of
Mediation Agreement, Case No. A-7128, dated February 7, 1965, as amended, between
BLE and TCIU, is further amended to read as follows:

In the event of a decline in B&LE’s business in excess of 10% in any calendar month, as
determined by comparing B&LE’s and DM&IR’s combined monthly gross operating
revenue with B&LE’s gross operating revenue base (adjusted for inflation), B&LE may

- furlough protected employees at any time during that month (subject to the advance notice
" requirements of the current schedule agreement) below the number of employees entitled

to preservation of employment under this agreement, to the extent of one percent for each
one percent said decline exceeds 10%.

Following. any such force reduction, B&LE will make similar decline-in-business
determinations in succeeding months, for as long as these protected employees remain
furloughed. If the determination for a succeeding month shows a lesser decline in
business, B&LE will recall protected employees to the extent indicated by the formula,
within 15 calendar days. Upon complete restoration of B&LE's business, or when the
measured decline in business no longer exceeds 10%, B&LE will recall the remaining
protected employees within 15 calendar days. ‘

“Gross operating revenue” as used herein shall be determined on the basis of the operating

" revenues reportable on ICC Form 210 (Results of Operations) under regulations in effect
] as of October 9, 1985.

I B&LE's “gfoss operating revenue base” as used herein means the average of BLE's and

‘ DM&IR’s combined monthly gross operating revenues for the period 1978 through 1982,
? _ adjusted for inflation. o o : ‘

! ‘ Adjustments to B&LE’s gross operating revenue base for inflation shall be made semi-

| annually (January 1 and July 1 of each year) based on the Consumer Price Index-for Urban
Wage Earners and Clerical Workers - United States (CPI-W) published by the Bureau of
Labor Statistics. B&LE's gross operating revenue base shall be increased (or decreased)
by one percent for each one percent increase (or decrease) between the average
Consumer Price Index for the period between 1978 through 1982 (241.8) and the
Consumer Price Index for the current month. ‘
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If, at some future date, the government ceases to calculate or publish the CPI-W or thls
index becomes otherwise unavailable, the parties will attempt to negotiate a replacement
consistent with the intent of this Agreement. If unable to mutually agree upon a
replacement within & reasonable amount of time, the dispute will be subject to intérest
arbitration under Section 7 of the Railway Labor Act, which may be invoked by either party -
and to which procedure both parties hereby consent and agree

Section 2 - On the effective date of this |mplementmg agreement, with respect to TTMS
and TCIU, Article I, Section 3, of Mediation Agreement, Case No. A-7128, dated February
7, 1965 as amended, is further amended to read as follows:

-In the event of a decline in TTMS’s business in excess of 10% in any calendar month, as
determined by comparing the combined monthly gross operating revenues of the following
railroads: BS, EJ&E, LT and URR, with TTMS's gross operating revenue base (adjusted for
inflation), TTMS may furlough protected employees at any time during that month (subject

~ to the advance notice requirements of the current schedule agreement) below the number

- of employees entitled to preservation of employment under this agreement, to the extent
of one percent for each one percent said declme exceeds 10%.

Following any such force reduction, TTMS will make - similar dechne-rn busmess
determinations in-succeeding months, for as long as these protected employees remain
furloughed.” If the determination for a succeeding month shows a lesser decline in -
business, TTMS will recall protected employees to the extent indicated by the formula,
within 15 calendar days. Upon complete restoration of TTMS's business, or when the
measured decline in business no longer exceeds . 10%, TTMS will reca!l the remaining
protected employees within 15 calendar days.

Gross operating revenue” as used herein shall be determined on the basis of the operating
revenues reportable on ICC Form 210 (Results of Operations) under regulations in effect
as of October 9, 1985. .

TTMS's “gross operating revenue base” as used herein means the average of the combined

‘monthly gross operating revenues for the periocd 1978 through 1982, ad;usted for inflation,

of the following rarlroads BS, EJ&E, LT and URR.

" Adjustments to TTMS's gross operatmg revenue base for inflation shall be made semi-

annually (January 1 and July 1 of each year) based on the Consumer Price Index for Urban -
Wage Earners and Clerical Workers = United States (CPI-W) published by the Bureau of

- Labor Statistics. TTMS’s gross operating revenue base shall be increased (or decreased)

by one percent for each one percent increase (or decrease) between the average
Consumer Price Index for the period between 1978 through 1982 (241.8) and the
Consumer Price Index for the current month.

~ If, at some future date, the government ceases to calculate or publish the CPI-W, or this
index becomes otherwise unavailable, the parties will attempt to negotiate a replacement

consistent with the intent of this Agreement. If unable to mutually .agree upan A«




‘replacement wnthln a reasonable amount of tlme, the dispute will be subJect to mterest -
arbitration under Section 7 of the Railway Labor Act, which may be invoked by exther party

and to which procedure both partles hereby consent and agree.

" ARTICLE IV - PENSION CREDIT

Continuous service for pension purposes under the Transtar, Inc. Non-Contributory Pension
Plan and the United States Steel Corporation Plan for Employee Pension Benefits (Revision
of 1950) shall be determined under the rules of the Plans. BLE employees who become
TTMS employees pursuant to this implementing agreement shall not be deemed to have

broken continuous service for pension purposes snmply as a result of the change in their
- employing company.

ARTICLE V - ELECTION OF BENEFITS

 Section 1 - Employees affected by this transaction will be entitled to the employee

protective conditions set forth in New York Dock, incorporated and made a part hereof by

reference, and the right to elect between available employee protective benefits, as -

prowded in Article I, Section 3 of New York Dock.

Section 2 - Nothing contained herein shall be construed as depnvmg any employee of any
rights or benefits or eliminating any obligation which such employee may have under any
existing job security or other protective conditions or arrangements; provided, that if an
“employee otherwise is eligible for protection under both New York Dock and some other

* job security or other protective conditions or arrangements, he shall elect between the
~ benefits under New York Dock and similar benefits under such other arrangement and, for

so long as he continues to receive such benefits under the provisions which he so elects,
he shall not be entitled to the same type of benefit (regardless of whether or not such
benefit is duplicative) under the provisions which he does not so elect; and, provided
further, that after expiration of the period for which such employee is entitled to protection
under the arrangement which he so elects, he may then be entitled to protection under the
other arrangement for the remainder, if any, of his protective period under that
arrangement. There shall be no duplication or pyramiding of benefits to any employees,

and the benefits under New York Dock, or any other arrangement, shall be construed to
include the conditions, responsibilities and obligations accompanying such benefits.

| ARTICLE VI - TREATMENT OF BENEFITS

Where required by law or regulation, applicable federal, state, local and Railroad
Retirement taxes will be withheld on the taxable portions of all benefit payments.

ARTICLE VII - FILING CLAIMS FOR PROTECTIVE BENEFITS
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BLE will, on written request, furnish a test period average (TPA) to all BLE employees who,
pursuant to this agreement: 1) follow their position/work to TTMS; 2) transfér to TTMS;
3) or remain with their position/work on BLE. BLE will also, on written request, furnish a
TPA to those BLE employees who are unable, through no fault of their own, to follow or -
‘remain with their position/work on either company. TPA's will be calculated in accordance
with Article 1, Section 5 of New York Dock, and will be furnished within sixty (60) days after
the date an empioyee submits a written request for same.

Employees affected by this transaction who are entitled to a monthly displacement or
dismissal allowance under Article I, Section 5 or 6 of New York Dock, must submit claims
for these benefits to the officer designated by the carrier, using the form provided by the
carrier, within sixty (60) days following the end of the month for which claim is made.

It is understood that the sixty-day time hmnt for filing initial claims for dnsplacement or

. dismissal allowances will commence on the date the carrier furnishes TPAs to affected
employees :

* ok %k Xk X

This agreement constitutes an Implementmg Agreement fulfilling the requurements of
Article 1, Section 4 of the New York Dock condrtxons

3. F. Ingham, Sr. Director Labor Relations T.P. Stafford,[ﬁ sident-ASD

S. Siriano, Vice President-ASD

APPROVED:

e/

L. Quilty: Intl. Vice&ﬁresident—TCIU

Decembér 22,2000

T:versionfinal.nyd. TTMS Inc.




The Bessemer and Lake Erie Railroad Company

135 Jamison Lane
P. 0. Box 68
Monroeville, PA 15148

Side Letter #1

December 22, 2000

Gentlemen:

The parties have agreed that TTMS and TCIU will adopt the existing collective
bargaining agreement (CBA) between the Bessemer and Lake Erie Railroad Company
(B&LE) and the Transportation Communications International Union (TCIU) as the
exclusive CBA concerning the rates of pay, rules, working conditions, rights, privileges

~and benefits (including pension and health and welfare benefits) of TCIU-represented

“employees of TTMS. - In the future application of this agreement all existing references

to the B&LE in this CBA shall be read and understood to mean TTMS.

The adopt:on by TTMS of thlS CBA wsl! in no way affect the mdependent nature
of the B&LE/TCIU CBA covering TCIU- represented, B&LE employees.

Agreements in effect prior to the effective date of this Agreement, including
National Agreements in connection with Wages, Vacations, Holidays, Personal Days, Job
Stabilization, and other National Agreements to which the Organizationand B&LE were
party, as well as the contents of agreed-upon circulars, Memorandum Agreements and

“Letters of Agreement not in conflict with this Agreement, shall also be adopted by TTMS

and continue to remain in effect unless and until changed in accordance with the
Railway Labor Act. "

Any dispute arising under the provisions of this implementing agreement,
excepting those disputes which are properly referable to a New York Dock arbitration
committee, will be handled pursuant to Section 3 of the Railway Labor Act.

This will confirm our commitment that TTMS will adopt the terrﬁs of the next
national agreement between TCIU and the railroads represented by the NCCC, with respect ,

to wages and rules

4 Respectfully, -

J. F. Ingham
Senior Director Labor Relations
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The Bessemer and Lake Erie Railroad Company

135 Jamison Lane
P. 0. Box 68
Monroeville, PA 15146

Side Letter #2

December 22, 2000

Gentlemen:

This»'/will confirm our understanding that Tracks, Traffic and Management Services,

~Inc. ("TTMS") is an “employer” as defined under 45 U.S.C.A. § 231. Accordingly, TTMS

‘employees will be covered by the Railroad Refirement Act of 1974, as amended.

espectfully,

J. F. Ingham . ‘
Senior Director Labor Relations




The Bessemer and Lake Erie Railroad Company

135 Jamison Lane

P. O. Box 68

Monroeville, PA 15146

December 22, 2000 -

Gentlemen:

This will confirm: that following the effective date of this transaction, BLE and
TTMS will separately continue to preserve the “protected” rates of the “red-circled”
employees listed below, under the same ten'ns and conditions established when these

rates were first preserved.

Side Letter #3

-

Red-Circled Employees as of December 11, 2000

Name Position Base Rate Protected Rate
T. Boguslawski Hd. Invoice Proc. $155.61 $156.38
i M. E. Cox **Chief Clerk $148.71 $148.79
T. A. Smathers Steno Clerk-Machine | $145.53 $146.13
) Operator
C. C. Weismann Control Clerk $145.53 $146.13
D. R. Bruce Rate Clerk $153.10 $153.84*
‘M. A. Myerburg Record CIk-K.P. $143.20 $143.76
i D. J. Curry Cust. Svce. Rep. $148.71 $155.61

*_Mr. Bruce s also eligible for a further allowance based upon his having at least three years experience in the rate

area, and having passed a traffic management test(s).

X ¥k %k k X

J.F Ingham
Senior Director Labor Reiatlons
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The Bessemer and Lake Erie Railroad Company

135 Jamison Lane
P.0O.Box 68 |
Monroeville, PA 15146

Side Letter #4

December 22, 2000

' Gentlemen:

On January 18, 1999 nine clerical employees transferred from Union Railroad to
BLE under New York Dock. OnApril 23, 1999, BLE confirmed that it would provide
Sickness and Accident Benefit coverage to those employees "for a period of up to six
years of Bessemer employment, or the equivalent length of their individual Union
Railroad service, whichever is less.”" The employees were listed as follows:

JoAnne Anthony * Michael Fisher .
‘Ralph DiVincenzo . Ruby Greiner
Karen Farren : Pat Schartner -
Mary Moyer © Martina Phillips

Jane Foshee

Ms. Greiner has since retired, and Ms. Phillips' coverage has expnred account her

" BLE service has exceeded the length of her prior URR service.

This will confirm that following the effective date of this transaction, BLE and

TTMS will separately continue to provide such S&A Benefit coverage to the remaining

seven employees under the same terms and conditions as established in the April 23,
1999 commitment. -

spectfully,

J. F. Ingham
~ Senior Director Labor Relations
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. Before A
Neutral Referee Appointed
Under Article 1, Section 11
Of the New York Dock Conditions

John C. Fletcher, Referee

In the Matter of the Arbitration Between:

Tracks Traffic and Management Services, inc.,
and

Transportation Communications International Union

SUBMISSION OF THE CARRIER

W. G. Sjoberg

Director Labor Relations
TTMS

P.O. Box 68
Monroeville, PA 15146

STB Finance Docket No. 33942
Hearing Location: Chicago, IL
Hearing Date: January 15, 2002



TTMS'S QUESTION AT ISSUE:

Under the terms of Article VIl of the Implementing Agreement dated
December 22, 2000, when the Carrier agreed to provide TPA information
to the -employees who would be "affected" by the transaction, did this
constitute an automatic certification that these employees would be
eligible for monthly displacement or dismissal allowances under New York
Dock following the transaction, without regard to whether they actually met
the definition of a "displaced or dismissed" employee under New York
Dock or were otherwise adversely affected by the transaction?

(See Carrier’s Exhibit A, Page 2 of 2)

ORGANIZATION'S QUESTIONS AT ISSUE: '

1)

3)

Did Article VIl of the parties' December 22, 2000 Implementing
Agreement recognize affected employees by providing them with a
test period average (TPA) and an entitlement to New York Dock
protective benefits when they: 1) follow their position/work to TTMS;
2) transfer to TTMS; 3) or remain with their position/work on BLE;
and,

Did Article VII also recognlize BLE employees dismissed by the
transaction and unable to follow or remain with their position/work
on either company as affected and provide them with NYD
protection in accordance with Article I, Section 5 of New York
Dock?

If the answer to either Question No. 1 or No. 2 is in the affirmative,
will the carriers now be required to accept the election of benefits
by all employees desiring same and make each whole for all
benefits from the date they were initially affected under either
Section 5 or 6 of New York Dock, if submitting claims for such
within sixty (60) days following the date of this §11 Committee's
decision? .
(See Carrier’s Exhibit B, Page 2 of 2)

kdkkkk®

TTMS'S STATEMENT OF FACTS:

Although this dispute will undoubtedly turn on the interpretation of a

- routine New York Dock Implementing Agreement that is barely one year old, its
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history reaches to the late 19th century and the very birth of the American steel
industry.
The combined efforts of the early giants, including Carnegie, Rockefeller and

J. P. Morgan, resulted in the establishment of United States Steel Corporation

- (hereinafter referred to as USX for ease of consistency), the epitome of a "vertically

integrated” company. USX endeavored to control its own destiny by operating its
own coal and iron ore mines and limestone quarries to supply its vast steel mills.
Further, in Qrder to assure its transportation needs would be met, it built or
acquired its own railroads, a barge line and a Great Lakes shipping line; it also
owned and operated dock facilities across the Great Lakes and the Gulf of Mexico
fqr loading and unloading raw materials.

That comprehensive and exclusfve ownership and control continued for nigh
onto a hundred years. It ended abrup.tly, however, on Deceniber 29, 1988 when
UsX, ina sqccessful effort to obtain cash, sold a majority ownership of its
transportatibn compani‘es to the Blackstone Group, a Wall Street investment firm.
Transtar, Inc. was then formed as a holding company to oversee thé operations of
the individual transportation companies that USX had spun off (including eight rail
«carriers and two water carriers).

In order to take advantage of the benefits that would arise from
consolidating accounting functions performed by six separate railroad accounting
departments at five different locations, Transtar caused the Bessemer and Lake Erie
Railroad to enter into several New York Dock pattern Implementing Agreements

that brought TCU, USWA and UTU-represented clerks to Monroeville,



Pennsylvania from five outlying properties. Working as TCU-represented BLE

employees in the Monroeville headquarters, those employees performed accounting

clerical work for all of Transtar's transportation companies.

On October 4, 2000 Transtar’s owners {Blackstone and USX) advised the
Surface Transportation Board (STB) that they were working on a new arrangement
whereby‘Blackstone Holdings would relinquish ownership in Transtar, but would
assume 100% ownersﬁip of four Transtar subsidiaries, including BLE. ’USX would
assume 100% ownership in Transtar and would thereby regain full ownership of tﬁg
remaining seven Transtaf companies. USX would no longer own any part of BLE,
and Blackstone would no longer hold any ownership in Transtar or its remaining
subsidiaries.

, As a result of the impending split-up of the companies bemeen BIackStone

Holdings and USX (Transtar), the clerical work that had been consolidated in

‘Monroeville needed to be divided up in a new fashion.

On October 10; 2000 BLE advised TCU that because ownership of the 11
Transtar compaﬁies was about to be divided up, a large number of TCU-
represented clericél employees would need to be transferred from BLE (soon to be
a Blackstone company) to a compahy that would remain under Transtar’s (USX)
ownership (see Carrier’s Exhibit C, Page 1 of 2). The Transtar company designated
to perform that clerical work was Tracks Traffic and Management Services, Inc.
(hereinafter referred to as TTMS). |

The parties (BLE, TTMS and TCU) met several times in late 2000 in a

good faith effort to develop a voluntary Implementing Agreement that would be
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ready in time fbr the anticipated transaction that would split-up the 6wnership of
the companies.. The agreement was expected to be simbler than most inasmuch as
no employees would be relocated and all of tﬁe current jobs would be preserved as
the same or equivalent positions, provided business remained at the same level.

lﬁ order to expedite reaching a voluntar){ lmblementing Agreement, the
carriers (BLE and TTM‘S) sweetened their proposal by raising the daily wage rates ‘
on a number of posiﬁons (séé Carrier's Exhibit D, Pages 2-5). Without making any
promise to pre-certify employees for New York Dock benefits eligibility, the carriers
further enhanced their proposal by agreeing to provide Test Period Average (TPA)
information to virtually all headquarters TCU-represehted employees, without first
requiring those employees to demonstrate that they were adversely affected. Upon
receipt of a written fequest, BLE or TTMS would "furnish a test period average to
all employees who, pursuant to this (implementing) agreement:

1) follow their position/Work to TTMS;
2) transfer to TTMS;
3) or remain with their position/work on BLE."

In addition, BLE agréed that it would also..."on written request, furnish a
fPA to those BLE employees who are unable, through no fault of their own, to
folldw or remain‘w_ith their position/work on either company.” (See Carrier's
Exhibit E, Page 7 of 11)

On November 22, 2000 the Surface Transportation Board, under Finance
Docket No. 33942, approved the owners’ petition fo/r exemption (see Carrier’s

Exhibit F, Page 2 of 5).



The parties signed the voluntary Implementing Agreement on December 22,
2000. In accordance with that agreement gnd in preparation for the actual
transaction, BLE proceeded to canvass the employees. BLE posted a “Special
Advertisefnént” on january 3, 2001 (see Carrfer’s Exhibit D, Page 1 of 5) advising
all concerned that the Monroeville Headquarﬁers clerical positions would "Ee
abolished as of the close of business on the day that the reorganization transaction
will be completed.”. The notice further advised that “New pos_itio‘ns will be

established on the B&ZLE and TTMS effective the day following the date of the

“transaction.”

All such new BLE and TTMS positions were listed on the special
advertisement and employees were invited to submit their bids. The manner in
which those jobs were listed, however, was the result of considerable effort by the
parties during the negotiations to develop the Implementing Agreerﬁent. Article I -

Transfer of Employees and Work states in pertinent part as follows:

"Incumbents will have preferential rights to select their respective
assignments and will be assigned thereto regardless of seniority.
Employees presently holding a BLE position listed in Attachment "A" shall
have prior rights to follow their position/work to TTMS or remain with their
position/work on BLE, provided they indicate their desire to use their prior
rights as their first preference on their bid. (Employees holding positions
listed in Attachment "A" for which there will be comparable TTMS and
BLE positions, who wish to take full advantage of their prior rights, should
indicate the TTMS position as their first preference on their bid and the
BLE position as their second preference, or vice versa.) A special bid
form will be provided for this bidding. Once TTMS and BLE positions
have been filled by employees using their prior rights, the remaining
unfilled positions will be awarded to the senior bidders for these positions,
from among the employees who elected not to use their prior rights in this
bidding process, or who did not have any prior rights to use. An
empioyee's prior rights will be based on the position he or she is holding
at 12 noon on the date the special bulletin is posted."

(See Carrier's Exhibit E, Page 2 of 11)
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Employees have a basic right under New York Dock to follow their work;
that right can, and frequently does, conflict with the basic seniority rights of senior
employees undef the collective bargaining agreement. The parties here overcamr._n |
that difficult problem by designating pools of similar jobs such that employees could
follow their work within their respective home pools without fear that senior
empldyeés from another pool(s) would outbid them.

Regardless of seniority, employees were granted "prior rights" to the jobs in
their own pool; they were assured of a job in their home pqol and could not be
outbid by anybod)} from outside their pool. If they would choose not to exercise
their prior rights in their home pool, and instead would bid to another pool, they
could be outbid by any prior rights employee in that other pool, or by any senior
qualified employee on the roster.

That canvassing/bidding process was remarkably successful. It resulted in 83
BLE employees choosing to transfer to TTMS, and 29 employees choosing to
remain with BLE. Only one bidder out of 112 chose to leave her home pool, and
she obtained her first choice of jobs nonetheless. The Implementing Agreement
made a job available to every covered employee, and all but four employees got
their first choice of jobs. . |

Thé bidding was closed on January 11, 2001 and all employeves were
informéd of the result of their bid. The employées were told which company they
would be employed by after the transgction, and what job they would be holding.
In the meantime, however, employees were to remain on their existing BLE iob

until the transaction would be completed. The transaction was eventually



completed as of the close of business on Friday, March 23, 2001 (see Carrier’s
Exhibit G).

Following the March 23, 2001 transaction, several dozen TTMS employees
requested their TPA information, which the company provided. A number of
those employees then began filing claims each month for a displacement allowance.
Their claims were denied by TTMS account the employees did not meet the
eligibility requirements established under New York Dock; none could demonstrate
that they had been adversely affected. Several TCU-represented BLE employees
filed similar claims; those claims were all denied by BLE.

The Organization appealed these NYD claims of both TTMS and BLE
employees, contending that the Claimants were not obligated to demonstrate that
they were adversely affected. According to the Organization, the Claimants needed
to show. only that they were "affected.” Thev Organization based that argument
entirely on their interpretation of Article VII of the Implementing Agreement,
which reads as follows:

"Employees affected by this transaction who are
entitted to a monthly displacement or dismissal
allowance under Article |, Section 5 or 6 of New York

Dock, must submit claims for these benefits to the
officer designated by the carrier, using the form
provided by the carrier, within sixty (60) days following

the end of the month for which claim is made.”

(See Carrier’s Exhibit E, Page 7 of 11)

The Organization argues that because that single sentence did not contain

the modifier "adversely" in front of the word 'Taffected, " employees did not need
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to demonstrate that they were adversely affected in order to be eligible for
displacement allpwance payments. TTMS disagrees.

T_he claims were appealed to and denied by the Carrier's highest operating
officer designated to hear such appeals. Being unable to resolve the dispute on the
property, the parties agreed to develop and submit a joint question to arbitration
before this parties pay New York Dock §11 Committee of Arbitrgtion‘. However,
the parties were unable to agree upon a single question to be submitted, so each
party is submitting its own question(s). for consideration-and decision by the neutral
member.

* %k % % % % %

POSITION OF THE CARRIER:  For each of the reasons described below, TTMS

respectfully requests that this Committee of Arbitration answer the Carrier's
Question at Issue in the "Negative."
1.

Article VII of the Implementing Agreement
contains not one but TWO eligibility criteria.
First, an employee must be "affected” by the
transaction. Second and more importantly, the
employee must be "entitled to a monthly
displacement or dismissal allowance under Article
I, Section 5 or 6 of New York Dock."

I1.

Employees are not entitled to a displacement
allowance under Article I, Section 5 of New York
Dock Conditions unless they are displaced and are
unable to obtain a position producing

' During the development of the Implementing Agreement, Transtar's Sr. Director Labor Relations John F.
Ingham represented both TTMS and BLE; those companies are no longer affiliated. The parties have since
agreed that this dispute will be resolved between TCU and TTMS by this Committee of Arbitration. In
turn, BLE will be guided by the decision rendered here.

8




compensation equal to or exceeding
compensation from the position from which
displaced.,

Article VII of the Implementing Agreement
contains no language whatsoever that would
provide for "automatic certification” of
employees.

Iv.

The resolution of the prior rights issue, the wage
increases offered by the Carriers, the Carriers'
agreement to provide TPA information upon
request, and the avoidance of parties pay NYD §
4 arbitration all combined to serve as a
substantial quid pro quo for reaching settlement

- on the Implementing Agreement.

V.

Personal notes of unilateral assumptions made by
Organization representatives during negotiations
do not represent a meeting of the minds of all
the parties, and they do not rise to the level of
an arbitrable bilateral agreement.

* % % % %
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1. Article VI 1 entin reement contains no

one but TWO eligibility criteria. First, an employee
must be "affected" by the transaction. Second and

more importantly, such employee must be "entitled to
a monthly displacement or dismissal allowance under

Article 1, Section 5 or é of New York Dock."

_As the "moving party” in this dispute, the Organization was responsible for
citing the rule(s) that they allege to have been violated. Both in their written
correspondence and in their Questions at Issue posed here, they cited Article VII of

the Implementing Agreement which reads as follows:
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"Employees affected by this transaction who are entitled to
a monthly displacement or dismissal allowance under
Article |, Section 5 or 6 of New York Dock, must submit
claims for these benefits to the officer designated by the
carrier, using the form provided by the carrier, within sixty
{60) days following the end of the month for which claim is
made."

(See Carrier's Exhibit E, Page 7 of 11)

* %k % % *

Plainly, the parties intended for that provision to serve as a time limit rule.

Qualified employees who wish to file a claim for NYD benefits are required under

- - that provision to "submit claims for these benefits...within sixty (60) days following

the end of the month for which claim is made."

That provision, nevertheless, answers the quesﬁbn of just exactly who can
become_qualiﬁed. Clearly, that answer is not everybody who was "affected” by the
transaction, as the Organization has argued. ’

The Organization has simulténeously arguéd that ALL employees were
“affected" by the transaction. As example, the Organization argues that senior
employees who chose to stay on their own job at BLE were affected because they.-
now have fewer jobs to displace to should they themselves be displaced in the
future. Applying the Organization's ridiculous interpretétion would force the
Carriers to treat dozens of employees who stayed on their own jobs at their own
pay rate (includingrchose employees who received a wage increase as a result of the
Implementing Agreement) the same as if they had been displaced and' forced to
raké a position producing less compensation.

The second requirement contained in Article VII (albeit steadfastiy ignored

by the Organization) is that in order to be eligible for NYD benefits, employees

10




must demonstrate that they are entitled to such benefits under New York Dock.

More specifically, Claimants had to be affected employees "who are entitled to a-

monthly displacement or dismissal allowance under Article I, Section 5 or 6 of
New York Dock..." (emphasis added)

In essence, the Organization seeks to have this Committee of Arbitration
strip Article VI of its true meaning so that it no longer contains the two common
sense requirements agreed upon by the parties; it would instead devolve into some
grandiose imperative erroneously declaring that all "Employees affected by this
transaction...are entitled to a monthly displacement or dismissal allowance..."
However, that ‘is not what the parties agreed to. The Organization's spin should be
flatly rejected by this Committee.

The overly broad statement wished for by the Organization would result in
the very "automatic certification” that is at the heart of this dispute. Employees
might have been "automatically certified" for NYD benefits under the-
Organizatio‘n's imagined version of the agreenﬁent. However, employees most
assuredly are NOT "automatically certified" under the agreement the parties
signed. They do not become entitled to NYD benefits unless and until they can

demonstrate that they are "entitled...under Article I, Section 5 or 6 of New York

Dock..."

The parties did not mutually agree that all "affected" employees would be

* automatically certified for New York Dock benefits. Accordingly, TTMS

respectfully requests this Committee of Arbitration to read the Agreement as the
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parties wrote it, and to enforce it by answering the Carrier's question in the

"Negative."

* k k %k %

Il. - Employees are not entitled to a displacement allowance
under Article I, Section 5 of New York Dock Conditions
unless they are displaced and are unable to obtain a
position producing compensation equal to or exceeding
compensation from the position from which displaced.

New York Dock Conditions, Article 1, Section 5. Displacement allowances -

i(a) reads, in pertinent part as follows:

"So long after a displaced employee's displacement as he is
unable, in the normal exercise of his seniority rights under existing
agreements, rules and practices, to obtain a position producing
compensation equal to or exceeding the compensation he received
in the position from which he was displaced, he shall, during his
protective period, be paid a monthly displacement allowance equal
to the difference between the monthly compensation received by
him in the position in which he is retained and the average monthly
compensation received by him in the position from which he was
displaced.” . . )
(See Carrier's Exhibit H, Page 3 of 11)

* ok ok ok %

It is self-evident from this provision that an employee is not eligible for a
displacement allowance unless s/he was "disp[écéd" to a post-tranSaction position
producing compensatiqn th'at does not equal or exceec{ the compensation s/he
received from his/her pre-transaction position. |

Main office employees who hold essentially the same position and wage rate
after the transaction as they held before the transaction were not "displaced" in the
eyes of New York Dock, and they are not eligible for a displacement allowance.

That 'concept has been thoroughly reviewed by NYD §11 Committees of



Arbitration before. As example, please see below, in pertinent part, the
February 5, 1993 decision of Referee Scheinman in a dispute between [AM and

CSX Transportation where three machinists had sought protective benefits as a

result of a New York Dock transaction:

"In all, the Organization submits that Claimants are displaced employees
adversely affected by the transaction. As such, it submits, they are
entitled to New York Dock protective benefits.

Accordingly, and for the foregoing reasons, the Organization asks that the
grievance be sustained in its entirety.

Carrier, on the other hand, argues that Claimants are not entitled to
protective benefits under New York Dock. It asserts that Claimants were

not "displaced” or dismissed" employees as defined under New York
Dock conditions.

In support of its position, Carrier points out that subsequent to the
transaction, the three (3) Claimants worked regularly in positions paying
the same rate of pay and covered by the same working agreement as the
positions they occupied prior to the transaction. As such, it maintains that
Claimants have not suffered any real loss of earnings or worsening of
their employment subsequent to the transaction.

Carrier disputes the Organization's assertion that the figures presented by
the Claimants indicate that their earnings were less following the
transaction. It maintains that Claimants held positions which produced
comparable earnings and had not been worsened as a resuit of the
transaction.

Accordingly, and for fhe foregoing reasons, Carrier argues that Claimants
are not entitled to protective benefits.

After a careful review of the record evidence, this Board is convinced that
the claim must be sustained, in part.

The question at issue in this dispute is whether Claimants suffered an
"adverse effect," as defined under the relevant provisions of New York

Dock. If so, they are entitled to protective benefits. On this there is no
dispute.

The burden of showing such entitlement to protective benefits is upon the
Organization in that it must demonstrate that Claimants were placed in a
worse position by the actions of the Carrier.

Under the facts presented here, the record indicates that the Organization
failed to establish that Claimants Jackson and Allen were not successful
applicants for regular Machinist positions advertised on August 29, 1990.
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Jackson and Allen were awarded these positions on September 4, 1990.
There is no evidence to suggest that Claimants Jackson and Allen failed
to obtain a position with compensation equal to the position from which
they were displaced. - : ‘

* kK ok %

The claims on behalf of Jackson and Allen must fail.

* d ok k Kk

In summary, and for the foregoing reasons, we find the answer to the
question posed that:

1. Claimants Jackson and Allen are not entitled to protective
benefits." :

(See Carrier's Exhibit I, Pages 3-5)

k k k k k % %

Like other NYD §11 Committees of Arbitration, that committee determined
that employees who essentially stay on the same position at the same wage rate are
not in a worse position and, therefore, are not eligible for NYD beneﬁfs. In fact,
that is how the language of New York Dock defines eligibility for such benefits.

Ir‘onica]ly; the Organization fully recognizes here that its members are NOT
eligible for such benefits under stricf. New York Dock; that is why they have relied
so heavily upon their theory that the Implementing Agreement used the term
"affected" instead of "adversely affected.” The Catch 22 for them, however, is
that the term "adversely affectevd" does not appear in the actual Néw York Dock
Conditions either. That term is commonly used because it is a convenient
shorthand for the situation described at length in Article I, Section 5 (supra).

Even though the local Implementing Agreement (like the original New York
Dock Conditions) did not use the full colloquialism "adversely affected," it did

require employees to meet the eligibility requirements of New York Dock. Those

14




requirements include being placed in a worse position, and hence, Claimants are
ineligible unless they can demonstrate that, indeed, they were placed in a worse
position, a.k.a. "adver_se]y affected."”

The bulk of the claims here were apparently filed in the hope of obtaining a
windfall payment for each month that contains fewer workdays than the average
days worked per'month during the test period. Because éompensation calcuvlations
under New York Dock are based on monthly earnings, short months (such as
February) can cause employees to appear to bé in a worse position when, in fact,
they may be in the very same pdsition they have been in all along. Such short
months simply do not permit employees to work as many days as they worked per
month on average during the test period.

The average month has 21.75 workdays (261 work;{ays per year divided by
12 months per year = 21.75 work days per month). Because the standard
calendar provides employees with anywhere from 20 to 23 work days in a month,
short months, as well as long months, occ;u- for all employees whether they are

displaced or not. Statistically speaking, about half the months in a given year have

fewer than 21.75 workdays; as example, the year 2001 had five months containing

21 or fewer workdays. Thus, all employees, displaced .or not, on a Monday thru

- Friday work schedule were likely to encounter five months in 2001 when their

earnings were below their monthly average taken over 12 months.
Railroaders who are paid twice a month have long experienced pay period
disparities; the first half ( 1st -15th) can have as few as 10 work days (such as April,

2001), and the second haif (16th - 31st) can have as many as 12 work days (such
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as August, 2001). There is no causal nexus between the STB-approved transaction
| of March 23, 2001 and those half-month shortfalls or the routine shortfalls that
occur as a result of short months. |
Short months have been a fixture in the calendar for over 2,000 yéars; they
were integral to the Julian calendar that was originated in 48 BC, and they were
preserved when the Gregorian calendar was introduced in 1582 AD. Itis

astounding, therefore, that employees would suddenly blame the Owners'

“March 23, 2001 transaction for their earnings shortfall occurring in the shorter

months. Certainly, this Comﬁttee should not be awarding windfall payments to
such Claimants oﬁ the basj’s of their false logic that they must have been "adversely
affected by the transactiqn" simply because their compensation in such short
months was less than‘their 12-month test period average.

The upshot of all this is that employees should find nothing unusual with
their earning less i>n February than they earned on average during their individual
12-month test period. Employees who are short bon earnings in short months When

compared to their monthly earnings averaged over 12 months are not "adversely

~ affected” by a transaction; like most American workers, they simply experience a

short month. .

In order to be eligible for NYD displacement allowance benefits, Article VII
of the Implementing Agreement required that an employee be BOTH "affected"
AND that s/he be "entitled...under Article 1, Section 5...of New York Dock."
Employees are NOT ebntitled under Article 1, Section 5...of New York Dock unless

they are displaced and are unable to obtain a position producing compensation

16




equal to or exceeding compensation from the position from which displaced.
Claimans who because of the fewer workdays available during a short month sustain
a shortfall in eal;nings when compared to their 12-month test period average are
»b!ainly NOT adversely affected by the transaction. .

Accordingly, TTMS fespectfully requests again that this Committee answer

the Carrier's Question at Issue in the "Negative."

* % * * % % %

HI. Article VII of the Implementing Agreement contains no
; language whatsoever that would expressly provide for

m

automatic certification” of employees.

Although both the Carrier’'s Question'a’t Issue and the Organization's
Questions at Issue refer ONLY to Article VII, it might be helpful to review the rest
of the Implementing Ag’reemeﬁt in an attempt to discefn the parﬁes' joint intent.
In fact, though, such a review will confirm that nowhere in the Implementing
Agreement is there any Ianguagé whatsoever that would automatically certify
employees to be eligible for New York Dock displacement or dismissal allowances.

If the parties had ‘intendéd to automatically certify all empidyees, they could
have easily stated such intent in the agreement. The Carrier NEVER HAD such an
intent; the Carrier NEVER STATED such an intent; and the Carrier NEVER
AGREED to the inclusion of such intent in the Implementing Agreement. In view
* of the anticipated stability of jobs and rates, the Carrier repeatedly stafed from the
outset that it did not envision that ANY employees would become eligible for
displacement or dismissal allowances.

On October 27, 2000 the Carrier hosted two informational meetings on
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company time to inform the employees about progress to date of the
reorganization, and the Carrier's plans for the future. Virtually all TCU-represented
headquarters emploYees attended one of those sessions; the TCU District Chairman
attended both sessions. The Carrier's Senior Director Labor Relations addressed
both sessions with prepared remarks and then answered questions that had been

received by e-mail from the employees. As noted in the script, the Carrier

specifically addressed NYD eligibility as follows:

12. - "The coordination of this work is expected to be subject to New York
Dock Conditions, although we do not anticipate that any employees
will suffer any compensable adverse effect. Nevertheless, we will
calculate Test Period Averages for all transferring employees. If they believe
that they were adversely affected, such as being forced to a lower paying
job, they will be free to file claims for a monthly displacement allowance.
Again, we do not envision that to be very likely. Employees are generally
eligible for compensation for up to six years under New York Dock. That

eligibility period is less in the case of employees who have less than six years
of service at the time of the coordination.” (emphasis added)

(See Carrier's Exhibit ], Pages 3-4)

ook ok ok

The Carrier specifically stated that it did not expect any employees to
“sufféx" any compensable adverse effect." Accordingly, the Carrier had no
obligation under New York Dock to calculate their test period averages. Without
making any promise what_so_ever of automatic certification, the Carrier agreed to
provide such information upon request without first requiring employees to show
proof of eligibility for benefits.

Inasmuch as the Carrier said all along that‘nobody was expected to suffer any

compensable adverse effect, and Article VII did not make any offer of "automatic




certification," TTMS respectfully requests that this Committee answer the Carrier's-

Question at Issue in the "Negative."

IV. The resolution of the prior rights issue, the wage
- increases offered by the Carriers, the Carriers" offer to
provide TPA information upon request, and the
avoidance of parties pay NYD § 4 arbitration all

combined to serve as a substantial quid pro quo for

reaching settlement on the Implementing Agreement.

The Organization argued in conference that the reason they signed the
Implementing Agreement was because they believed that employees were being
automatically certified; they then would ask "Why else Would we (the Organization)
have signed it?" In fact, there were several good reaspns for the Organization to
sign the agreement. . »

A. First, signing the Agreement resolved_a very difficult problem for the
Organization; how should jobs be awarded where the prior rights of junior
employees were about to crash head-on with the strict seniority rights of senior
employees. The Carriers wbrked diligently with the Organization in a joint effort to
honor the incumbents' basic right under NYD to follow their work; the parties
designated specific ﬁoo(s of similan; jobs such that employees could fo[low»their work

within their respective home pools without fear that senior> employees from another
pool(s) would outbid them. The canvassing/bidding process that was jointly
developed by the parties worked extremely well. Only one bidder out of 112 chose
to leave her home pool, and she obtained her first choice of jobs nonetheless. The
Implementing Agreement was an unqualified success; it resulted in making a job

available for every covered employee, and all but four employees got their first
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choice of jobs. The Implementing Agreement gave the Organization exactly what
they wanted with regérd to-jobs. |

B. ‘The Implementing Agreement provided beneficial adjustments to the
wage rate schedule. Several rates were increased, and although two rates were
decreased, the successful prior rights bidders wére permitted to retain their existing
higher rates. Overall the wage rate adjustments were all positives and no. negatives
for the Organfzation.

" Enclosed as Carrier's Exhibit D is the four-page chart listing the BLE clerical
jobs and wage rates that were in place before the transaction. Side-by-side on the
same cﬁart were listed the BLE and TTMS jobs aﬁd wage rates to be established the
day following the anticipated transéction. As noted, eight positions enjoyed rate
increases rangfﬁg from $2.51 per day to $6.90 per day and tbtaling $33.24 p.er
day. Two positions were rationalized downwards (one BLE for $6.90 per day, and
one TTMS for ’$4.39 per day) for é total reduction of $11.29 per day. However,
because the Carriers had pledged to protect prior ﬁghrs bidders from suffering any
pay decrease in such circumstances, the Carriers have not yet enjoyed any savings.

Taking into consideration the high cost of the Carriers' portion of Railroad |
Retifement Tier I and Tier II taxes, the net effect of those rate changes cost the
Carriers in excess of $10,000 per year.

C. Finally, by reaching a direct settlement on an Implementing
Agreement, the Organization avoided the work in preparing for and participating in
costly parties pay NYD §4 arbitration. Such arbitration would undoubtedly result

in no better a package than they were able to negotiate on their own; there was no

20




opportunity for addgd real estate benefits, moving expenses, temporary living
expenses, etc., since nobody was going to be relocated. The agreement they got
was alre‘ady the bést they could hope for.
ok ok * ¥
In summary, there were a number of valﬁable benefits obtained by the

Organization when they signed the Implementing Agreement. The Carrier had

every reason to believe that there was a meeting of the minds on the terms of the

Implementing Agreement exactly as they were written, and those terms obviously

did not provide for "automatic certification" of all employees.

* k k k% k * %

V. Personal notes of unilateral assumptions made by
Organization representatives during negotiations do not
represent a meeting of the minds of all the parties, and
they do not rise to the level of an arbitrable bilateral
agreement. :

Finally, the Organization's Vice President has by correspondence {Carrier's

Exhibit K, Page 2 of 4) asserted that his personal notes from the negotiations

"reflected" that employees who remained with BLE on their original positions would

be recognized as affected by the transaction and provided with a TPA and NYD

entitlement. That may well be what the Vice President’s notes indicate; the Carrier

cannot say since the notes were not shared during the negotiations or anytime since.

However, the Organization's description of those notes is not reflective of any
remarks the Carrier can recall. In any event, the “notes” were not incorporated

into the Implementing Agreement.
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The Implementing Agreement that was reviewed and signed by all the
parties provides only that TPA information will be provided to employees who
make a request. The automatic certification for NYD entitlement sought by the
Organization exists only in those unilaterally developed notes, if anywhere, and
not in the written agreement s-igned by the parties. That written agreement is
what is under review here, and it contains no such provision for automatic
certification.

" One of the primary canons of ¢ontract interpretation warns against
interpreting an agreement as pfbviding new wages or benefits unless such new wages
or benefits are clearly expressed. The lmplementing Agreement under review here
is completely lacking in any such "clear expression™ of joint ihtént of the partiés to
a‘utomatically certify all Claimants.

For this and all the foregoing reasons, TTMS respectfully requests that this

Committee of Arbitration answer the Carrier's Question at Issue in the "Negative."

khkkkkkk*®

Finally, with regard to the Organization's Questions:

1) "Did Article VII of the parties' December 22, 2000 Implementing
Agreement recognize affected employees by providing them with a test
period average (TPA) and an entitlement to New York Dock protective

benefits when they: 1) follow their position/work to TTMS; 2) transfer to
TTMS; 3) or remain with their position/work on BLE; and,"

The clear answer to all three sub-parts above is "No." It is true that TTMS

and BLE promised to provide TPA information to employees in the three groups

22




itemized above, but there was no promise whatsoever to provide them with an

"entitlement to New York Dock protective benefits."

* %k k k %

The Organization's Second Question at Issue:

2) "Did Article VII also recognize BLE employees dismissed by the

transaction and unable to follow or remain with their position/work on

either company as affected and provide them with NYD protection in
accordance with Article |, Section 5 of New York Dock?"

The Carrier protested the wording of this question because the. »
Ofganization's unnecessary use of the word "also" implies that all concerned agree
.that the answer to one or more of the subparts of the first question is in the
affirmative. The Carrier most assuredly believes the answer to all three subparts of
Question No. 1 should be in the negative.

Ignoring the conflict presented by the Organization's use of the word "also,"
the answer to Question No. 2 is in the negative; Article I, Section 5 of New York
Dock deals only with displaced employees, not dismissed employees.

The Organization's third Question at [ssue is:

3) If the answer to either Question No. 1 or No. 2 is in the affirmative,

will the carriers now be required to 'accept the election of benefits by all

employees desiring same and make each whole for all benefits from the
date they were initially affected under either Section 5 or 6 of New York

Dock, if submitting claims for such within sixty (60) days following the date
of this §11 Committee's decision?

The answer to both Questions No.- 1 and No. 2 is in the negative.

Accordingly, Question No. 3 is moot.

* ok ok ok Kk ok *
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CONCLUSION
* The Carrier has shown that Article VII of the parties' Implementing

Agreement was designed to provide New York Dock protective benefits to those
employees who were able to demonstrate that they qualified under the respective
provisions of the original New York Dock Conditions. The Carriers' promise to -
provide certain employees with their Test Period Average information did NOT
constitute any commitment whatsoever to automatically certify such employees as
eligible for such benefits.

Enﬁployees are not entitled yto New York Dock displacement allowances -
unless and until they can show that -they were placed in a worse position as a result
of the STB-approved transéction. Experiencing lower earnings during various short
months is nbt evidence in and of itself that an employee has been p!.ﬁced ina
"worse position."

The Organization had good reasons to sign the Implementing Agreement
without the automatic certification that they seek here. The prior rights dilemnﬁa
was resolved equitably in accordance with each employee's_right to follow his/her
work and the basic seniority rights employees hold to obtain the job of their choice.
Various wage rates were increased resulting in more than $10,000 in new annual
costs to TTMS and BLE. Many employees were given the right to request their
TPA information, and the Organization avoided the high cost and hard work
involved in parties pay arbitration under §4 of New York Dock Conditions.

Lastly, regardless of whether this Committee of Arbitration elects to use the

Carrier's Question or the Organization's Question(s), the overriding issue here is
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- whether or not the parties agreed under Article VII to pre-certify most employees

to collect NYD protective benefits without their first showing that they were harmed

by the transaction. Article VII permits ONLY those employees who are entitled
under New York Dock to submit claims. Article VII simply does not support the
‘Organization's position.

To find in favor of the Organization would result in a windfall for dozens of
employees for every "short" month for up to six years. With wages running in
excess of $150 per day, and most employees falling short of their 12-month
average pay by about one day in those short months, the cost could exceed
$100,000. That is not a benefit the employees could have ever hoped to obtain
through New York Dock §4 arbitration, and it certainly is not a wind_fall willingly
given away by TTMS and BLE simply to get a quicker agreement.

' The Organization has rhetorically asked the Carrier "Why would the union
sign the lmplementing Agreement without this benefit?" Considering the huge cost
of what the employees now seek, the more valid question is "Why would the union
think that the Carriers would be willing to spend that much when arbitra;ion would
never award such a benefit?" -

However this Committee chooses to frame the final question(s), the answer,
if in keeping with the Implementing Agreement, must reflect that the employees

were not "automatically certified” under the terms of Article VII.

Respectfully submitted,

e
N

L

I ) 5

"

L

|

,{t ”

.

" A T

€

S

)

)

.

)

)




—

7

T

£
4

i

3

Y 0T

&S”WME

Foy
t ¥

o)

-

:rr)"v i
4

y 3 )

3

T NS

NEW YORK DOCK

PARTIES TO DISPUTE: ‘International Association of Machinists
‘and Aerospace Workers

vs.

CSX Transportation, Inc. -

QUESTION AT ISSUE:

Are Machinists J.G. Walker, J.H. Allen and G.D. Jackson
entitled to- protective benefits as a result of a New York Dock
transaction which involved a transfer of work and Employees from
Hamlet, NC to Corbin, KY effective September 4, 19907
OPINION OF BOARD:

The relevant facts of this case are not in dispute. Oon

December 29, 1982, the Seaboard Coast Line Railroad (SCL) and the

Louisville and Nashville Railroad (L&N) merged to become Seaboard

System Railroad (SBD). oOn July 1, 1986, SBD's corporate name was
changed to CSX Transportation, Inc.

On June 1, 1990, pursuant to A;tiéle 1, Section 4 of New York
Dock conditions, Carrier served hotice'of its intent to abolish
twenty-eight (28) ’Machinist "positions at Hamlet, NC and to
establish ten (10) Machinist positions at Corbin, KY. The required
Implementing Agféement (No. 5-060-90), as stipulated in Article I,
Section 4 of New York Dock Conditions, was reached August 9, 1990.
The transaction was implemented effective September 4, 1990.

Claimants wefe initially advised that their positiogs were
scheduled to be abolished. Prior to that transaction, Carrier
placed Claimants in existing vacancies.

As a result of Carrier'évaction, the Organization filed a

CARRIERSEXHBIT L ,PAGE_ ] OF (
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claim alleging that Claimants were entitled to New York Dock

protective benefits. Carrier timely denied the claim. Thereafter, -

it proceeded in the usual manner on the property. It is now before
this Board for adjudication. '

. The Organization maintains that Claimants are entitled to Néw
York Dock protection under Article I, Section 1 (d) which states,
in pertinent part: -

(d) ‘Protective period' means the period of time during
which a displaced or dismissed employee is to be provided
protection hereunder and extends from the date on which
an employee is displaced or dismissed to the expiration
of 6 years therefrom, provided, however, that the
protective period for any particular employee shall not
continue for a longer period following the date he was
-displaced or dismissed than the period during which such
employee was in the employ of the railroad prior to the
date of his displacement or his dismissal. For purposes
of this appendix, an employee's length of service shall
be determined in accordance with the provisions of
section 7(b) of the Washington Job Protection Agreement
of May 1936. : : .

The Organization asserts that the above referenced language
indicatgs that claimants are displaced employees entitled to
protection from the'dates adversely affectéd by the transfer of

work from Hamlet, NC. While the Organization acknowledges that
iclaimanté were not immediately furloughed as the result of the
transaction, it .insists thaé Claimants were affected by the
coordination and entitled to protection. Moreover, the
Organization insists that the ‘Cclaimants were only placed in
temporary positions, In its view, the fact that Claimants were

placed in temporary positions does not free Carrier from its

obligation to treat Claimants as displaced employees.

CARRIER'S EXHIBIT___ L, PAGE_&* OF G
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In addition, the Organization points out that Carrier failed
to provide a test period average, as required under Article L,

Section 5. That language states:

Each displaced employee's displacement allowance shall
be determined by dividing separately by 12 the total
compensation received by the employee and the total time
for which he was paid during the last 12 months in which
he performed services immediately preceding the date of
his displacement as a result of the transaction (thereby
producing average monthly compensation and average
monthly time paid for in the test period).

Despite repeated attempts to obtain the test period average
from thé Carrier, the Organization insists that it was unable-to
do so. As such, the Organization maintains, fwo (2) of the
Claim%nts computed their own test period averages showing that they

suffered a loss of pay following the transaction. 1In its view,

- these figures ar= evidence of the adverse affect the transaction

had upon Claimaﬂts.

'In all, the Organization submits that Claimants are displaced
employees adversely affected by the transaction. As such, it-
submits, they are entitled to New York DockiprotectiQe benefits.

Accordingly, and for the foregoing reasons, the Organization
asks that the grievance be sustained in its entirety. |

Carrier, on the othervhand, argues that Claimants are not
entitled to protective benefits under New York Dock. It asserts
that Claimants were not "displaced" or "dismissed" employees as
defined under New York Dock conditions.

In support of its position, Carrier points out that subsequent

to the transaction, the three (3) Claimants worked regularly in

cnmier's Exnam__ L pace_3 oF G
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positions paying the same rate ofipay and covered by the same
wor]iing agreement as the positions they occupiedv prior to the
transaction. ‘As such, it maintains -that Claimants have not
suffered any real loss of_earnings or worsening of their employment
sﬁbsequent to tﬁe transaction.

Carrier disputes the Organization's assertion that the figures
presénted by the Claimants indicate that their earnings were less
following the transac%ion. It maintains that Claimantsr held
positions which produced comparablé earnings and had not been
worsened as a result of the tfansaction.

Accordingly, and for the foregoing reasons, Carrier argues
thatlclaimants are not entitled to protective benefits.

b_After a careful reviéw of the record evidence, this Board is
convinced that the claim must be susfained, in part.

The question at issue in tﬁis dispute is whether Claimants
suffered an "adverse effect," as defined under the relevant
provisions of New York Dock. If so, they are entitled to
protective benefits. On this there is no dispute.

The burden of showing such entitlement to protective benefits
is upon the Organization in that it must demonstrate that Claimants
Qere placed in a Qorse position by the actions of the Carrier.

Under the facts presented here, the record indicates'that the
Organization failed to establish that Claimants Jackson and Allen
were not sucéessful applicants for regular Machinist positiops
advertised on August 29, 1990. Jackson and Allen were awarded

these positions on September 4, 1990. There is no evidence to
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suggest that Claimants Jackson and- Allen failed to obtain a
position with compensation equal to the position from whicﬁ they
were displaced.

Moreover, we are persuadéd that Allen and Jackson had
sufficient seniority to secure regular machinist assignments. They
were not retained in service to fill temporary vacancies. They
were not subject to displacement by a returning incumbent.

The claims on behalf of Jackson and Allen must fail.

on the'other hand, the Organization has met its burden of
prpving-that‘Walker was not awarded a permanent position. The
record evidence demonstrates that Walker was .assigned to a
temporary vacancy of a senior employee who was off due to personal
injury( at the time of the transaction. He lacked sufficient
seniority to secure a regular assignment on his own. As Walker was
retained to f£fill only»a temporary vacancy, hé was subject to
displacement by a returning incumbent. This action by Carrier
placed ﬁalker in a position worsé than that he held prior to the
transaction. He no longer held a bulletined awarded position. If
the employee whosé position Walker had filled returned to his
position, Walker would havé no rights to this position. As such,
Walker is entitled té protective benefits.

In summary, and for the foregoing reasons, we find the answer
to the question posed that: |

1. Claimants Jackson and Allen :éfé1'not entitled to
protective benefits. " o

-2, Claimant Walker.is.entitled to protective benefits.

CARRIERS EXHIBT L PAGE_S OF_L __




Concur

v

Dissents regarding Claimant Walker

M%M

#/lf% §
Date

. Cobble, Carrier Member

;nvgaéZL (2cnlher,)

Concur

aﬂJ_A/"

211 7u

Dissents regardlng Clalmants Jﬂyﬁsonzﬁﬂd Allen

=Y/

M. ‘M. Jolly, Ofﬁsﬂlza Member

Date

.3/93

Date

OFFICE OF

MAR 2 4 1003

DIRECTOR LABOR
_ RELATIONS
MONROEVILLE, PA

M&ftin PX Scheinman, Esq., Neutral Member
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SUBMISSION OF DISPUTE PURSUANT TO
ARTICLE I, SECTION 11 OF NEW YORK DOCK

JOHN C. FLETCHER, CHAIRMAN AND NEUTRAL MEMBER

- January 15, 2002 - Chicago, !llinois

TRANSPORTATION *COMMUNICATIONS
INTERNATIONAL UNION (TCU)

V.

TRACKS, TRAFFIC MANAGEMENT
SERVICES, INC.(TTMS)

BESSEMER AND LAKE ERTE RATLROAD CO.

PARTIES
TO

DISPUTE

Organization’s “Questions at Issue’:

'EMPLOYEES' EX PARTE SUBMISSION

1) Did Article Vil of the parties’ December 22, 2000 Implementing Agreement
recognized affected employees by providing them with a test period average
(TPA) and an entitlement to New York Dock protective benefits when they:
1) follow their position/work to TTMS; 2) transferto TTMS; 3) or remain with
their position/work on BLE; and, 3

2) Did An‘icle vil also recognized BLE employees dismissed by the
transaction and unable to follow or remain with their position/work on either
company as affected and provide them with NYD protection in accordance
with Article I, Section 5 of New York Dock? -

3) If the answer to either Question No. 1 or No. 2 is in the affirmative, will the .
carriers now be required to accept the election of benefits by all employees
desiring same and make each whole for all benefits from the date they were
initially affected under either Section 5 or 6 of New York Dock, if submitting
claims for these such within sixty (60) days following the date of thls § 11
Committee’s decision?




SUBMISSION OF DISPUTE PURSUANT TO
, ARTICLE |, SECTION 11 OF NEW YORK DOCK
- JOHN C. FLETCHER, CHAIRMAN AND NEUTRAL MEMBER
Janu’ary 15, 2002 - Chicago, lllinois

TRANSPORTATION 'COMMUNICATIONS
INTERNATIONAL UNION (TCU) PARTIES

| TO
V. \ DISPUTE
TRACKS, TRAFFIC MANAGEMENT
SERVICES, INC. (TTMS)
BESSEMER AND LAKE ERIE RAILROAD CO.

EMPLOYEES’ EX PARTE SUBMISSION

Orqanlzatlon 5 “Quesnons at Issue™:

1) Did Article VI ofthe parties’ December 22, 2000 Implementing Agreement
recognized affected employees by providing them with a test period average
(TPA) and an entitlement to New York Dock protective benefits when they:
1) follow their position/work to TTMS; 2) transfer to TTMS; 3) or remain with

their position/work on BLE; and,

2) Did Article Vil also recognized BLE employees dismissed by the
" transaction and unable to follow or remain with their position/work on either *
company as affected and provide them with NYD protection in accordance

with Article |, Section 5 of New York Dock?

3) If the answer to either Question No. 1 or No. 2 is in the affirmative, will the
_carriers now be required to accept the election.of benefits by all employses
desiring same and make each whole for all benefits from the date they were
initially affected under either Section 5 or 6 of New York Dock, if submitting
claims for these such within s:xty (60) days following the date of this § 11

Committee’s decision?
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INTRODUCTION:

THE ACQUISITION _

On October 5, 2000, Transfar Holdings, L.P., Transtar, Inc. and USX Corporation
petitioned the Surface Trans'portAation Board (STB) for exemption from thé brior approval
requirementé of 49 U.S.C. §§ 11ﬂ323 - 11325 of a transaction inyolving the acquisition by
USX of control of Transtar and 5 rail carriers currently owned 100% by Transtar (TCU
Exhibit 1). The 5 involved rail carriers included: Birmingham Southern Railroad Corhpany
(BSRC); Elgin, Joliet and Eastern Railway Cbmpany (EJE); the Lake Terminal Railroad

Company (LT); McKeesport Connecting Railroad (McKeesport); and the Union Railroad

Company (URR). USX also acquired control of 4 other entities: 1) Warrior & Gulf

Navigation Company; 2) Mobile River Términal Company; 3) Fairfield Southern Company;
and, 4) Tracks, Traffic and Management Services, Inc. (TTMS), a non-carrier subsidiary
of Transtér. |

As é result of the transaction, Transtar Holdings ceased éonfrol of Transtar and the
USX Carriers and became the direct parent, thréugh ownership of 100‘;/0.0f the stock, of
the following 3 rail carriers: Bessemer and Lak_e Erie Railroad Company (BLE); Duluth,
Missabe and Iron Range Company (DMIR)j and‘, Pittsburgh & Conneaut Dock Company
(P&C). Holdings also became the direct parent, through 100‘% stock ownership, of 5 other
entities: 1) USS Great Lakes Fleet; 2) GLF Credit Corp.; 3) GLF Greai Lakes Corp; and

two subsidiaries of P&C Dock; 4) Cuyahoga Dock Inc.; and,'5)>Mon Valley Railway

.Company. -




that:

THE IMPACT ON TCU EMPLOYEES

Outlined by Transtar and USX in the acquisition filings before the STB was the fact

In connection with implementation of the transaction; Petitioners
intend to reorganize certain administrative and support functions, as provided
in Article VIl of the Reorganization and Exchange Agreement; these change

will have no effect on transportation services. It is anticipated that ongoing.

efforts by management to improve the utilization of personnel, operations
and facilities of the carriers involved, both separately and in combination, will
be continued, including new initiatives in that regard when deemed
appropriate by management.

The transaction will require only limited rearrangement of employees.
Certain B&LE employees, who currently perform consolidated functions for
the Transtar subsidiaries, will become employees of TTMS, and will continue
to perform the same consolidate support functions, including payroll, claims,

-operating systems, engineering, benefits, and information systems, for both.

the USX Carriers and the Holdings Carriers. This arrangement will enable
the parties to continue receiving the benefits of the consolidated support
functions, with the Holdings Carriers purchasing services under the terms of
a Services Agreement. The transfer of B&LE employees to TTMS will include
approximately 100 employees represented by the - Transportation

Communications International Union (“TCIU”). Subject to the terms of an

implementing agreement with TCIU, TTMS will assume the terms of the
existing B&LE/TCIU labor agreement.

' LABOR PROTECTION IMPOSED
In their STB acquisitien filings, Transtar and USX stated:
Pursuant to 49 U.8.C. §§ 11326(a) and 10502(g), the Board must

impose employee protective conditions, for the benefit of the applicants’
railroad employees, in approving or exempting a transaction subject to 49

U.S.C. §§ 11324 and 11325. Petitioners anticipate that the Board will

impose its standard employee protective conditions, as set forth in New York
Dock Ry. — Control — Brooklyn Eastern Dist., 360-1.C.C. 60 (1979), on its

exemption of the proposed transaction.

On November 22, 2000, the STB exemptéd from the prior approval requirements
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0f49U.S.C. 11323-25 the petitioners’ request for acquisition/controlin Finance Docket No.

33942 (TCU Exhibit 2). The STB accepted the petitioners’ indication that the New York
Dock proteCtive conditions were appropriate and imposed such conditions upon the
transaction and subsequent actions made pursuant to such authority.

STATEMENT OF FACTS: = -~

Inanticipation of STB approval of the petitioners’ acquisition and control, Mr. William
G. Sjoberg, Director- Labor Relations, Bessemer & Lake Erie Railroad, telephoned Mr. Ted
Stafford, President ASD/TCU, in October 2000, indicating that the Carriers desired to
create a new company called TTMS to perform raﬁroad accounting work now performed
by B&LE. 'It was agreed that the parties would meet the weekk of Oct&;ber 18" in
Monroeville, Pa, to dviscus‘s the matter (TCU Exhibit 3).

Although not required to negotiate any NYD § 4 Implementing Agreement (1A) prior
to such ti‘_me as the STB made its determination in FD 33042 (Nov. 22™) —the Organization
agreed to meet to discuss the matter. Subsequent conferences were held on October 18,
November 1'5, 16, 17(as well aé numerous telephone conversations on November 20, 28,
30; and, December 22) which provided the parties with ample opportunities to submit
proposals for spfeéific laﬁguagé later to be incorporated in the IA. Throughout’the §4
process, the Carriers were harmonious in their desire to reach a timely and prompt IA.

The IA was consummated by thé parties on December 22, 2000 (TCU Exhibibt 4).
Pertinent to this dispute are the provisions f_ound iﬁ Article Vi of the parties’ IA/dealing with

the Carriers providing of test period averages (TPAs) and protective entitlements to




employees affected by the acquisition/control transaction. Article VIl states:

"BLE Wil/, on written request, furnish a test period average (TPA) to all BLE
employees who pursuant to this agreement: 1) follow their position/work to

)

)

I Bt R S

r

TTMS; 2) transfer to TTMS; 3) or remain with their position/work on BLE. .
BLE will also, on written request, furnish a TPA to those BLE employees who
are unable, through no fault of their own, to follow or remain with their
position/work on either company. TPA’s will be calculated in accordance with
Article I, Section 5 of New York Dock, and will be furnished within sixty (60)
days after the date an employee Ssubmits written request for same.

Employees affected by this transaction who are enmled to a monthly

displacement or dismissal allowance under Article I, Section 5 or 6 of New.

York Dock, must submit claims for these benefits to the officer designated by -

the carrier, using the form provided by the carrier, within sixty (60) days

fo/lowmg the end of the month for which claim is made.

It is understood that the sixty-day time limit for filing initial claims for

displacement or dismissal allowances will commence on the date the carrier

furnishes TPA s to affected employees

As outlined in the following on-property correspondence the dispute that arose .
involved the specmc language of Article Vil of the |A. Itis the Organization’s -position that
inclusion of Article VII during the § 4 process implicitly recognized the fact that all B&LE
" employees were affected by the transaction and were being provided with their\respective
elective entitlements to NYD. Contrary to our understanding, it is the Carriers"vposition that

inclusion of Article Vil did not recognize that any employee was affected by the transaction

and that providing TPAs was.nothing more than a means to make the IA attractive to the

)
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employees. Below are the on-property correspondence which outline the déveloprhent of .
' this dispute.

On August 28, 2001, IVP James Quilty wrote to Messrs. Jim-Street, Transtar

(B&L‘E), and John Ingham, TTMS, stating in pertinent par’t'(TCU Exhibit 5):
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This is regarding our conversations of July 24" through 26" involving,
among other issues, the explicit provisions of our New York Dock (NYD)
Article 1, § 4 Implementing Agreement (I1A) of December 22, 2000. More

specifically, the focus of this fetter is the dispute we have over the provisions
ofAmcIe VIl of that IA.

For reference, An‘ic/e VIl states:

* A

In the discussions | pointed out that it is TCU’s posmon that all TCU

‘ represented employees of BLE were directly affected by the transaction

which coordinated centain clerical work into Tracks, Traffic and Management

" Services, Inc. | also referenced the negotiations that took place during the

§4 process and the actual framing of Article VIl which supported my position.

| have since had the opportunity to review my notes of the negotiating
sessions “leading up to our IA along with the numerous telephone
conversation that we had during that process. Gentlemen, my notes reflect
that the explicit language of Article VIl was fashioried, by your requests, to
lessen the impact of a so-called “Sadie Hawkins” rundown process.” In
exchange for lessening that impact, it was agreed that if employees
remained with BLE they would be recognized as affected by the transaction

< and provided with a TPA and NYD entitlement as stated in Article VIl

Article VIl also plainly stated that BLE employees transferring to TTMS
either with work, or by choice, would be provided with their TPAs and NYD

" entitlement (see items 1 & 2 of [A Article Vii).

'Sadie Hawkins is a term of art which describes the rundown pfocess by which

all BLE employees would have had the opportunity to choose the most attractive
assignments and exercised their respective seniority displacement rights to that choice.

Article V of our |A also provided that:

Section 1 — Employees affected by this transaction will be entitled to the
employee protective conditions set forth in New York Dock, incorporated
and made a part hereof by reference, and the right to elect between
available employee protect/ve benefits, as provided in Article |, Sect/on 3
of New York Dock. )




As | pointed out to both of you in July, BLE employees that remained
with BLE, and former BLE employees presently working for TTMS, have
been denied their NYD entitlements in violation of our IA. The reasons given
to TCU members by BLE and TTMS in denying their NYD claims contained
conflicting reasoning and contradict each other. What bothers me the most
is that both BLE and TTMS are ignoring the provisions of Article VIl and the

good faith bargaining that lead up to its inclusion in our IA — again at your
requests.

While employees affected by the coordination may or may not be due
displacement allowances in a particular month, they nonetheless are
protected under the auspices of NYD and our IA. Article 1 §§ 1 & 5 of NYD

mandate this inescapable fact and each protective period commences at the .

very first instance of being affected by the transaction (again see IA Articles
V& Vii).

What you gentlerhen have proffered to me in our discussions is that

. although you have provided each affected employee with a TPA, that fact

does not mean that they are entitled to the NYD protection mandated by our
IA. This reasoning | find insupportable and contrad/ctory to the clear

- language of our IA.

The ca/culat/on and prowd/ng of a TPA to employees was in
recognmon that each was affected and entitled their respective NYD
protective benefit. As | previously stated, a subsequent displacement
allowance is made by comparison of the employee’s TPA versus what he or
her earned in that particular month. _If an employee worked up to his or her

- TPA hours and earned the compensation guarantee, then they are not

entitled to a displacement allowance in that month. However, this elemental
operation of NYD does not relieve the Carrier from its full term
responsibilities to the employee under NYD and our IA.

TPAs are composed of the total compensation and total hours which
the employee earned and worked in the prior 12 month period.® Once that

*The protective period starts from the first instance of being affected (displaced
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or dismissed) and continues so long after the employee is unable to obtain a position

" producing total compensation equal to or exceeding the TPA. The protective
entitlement is calculated based upon the individual's TPA and the compensation earned
in any month. If the compensation is less than his TPA, then he is due the difference.

)

See Article |, § 5 of NYD.
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L figure is derived, these totals are divided by 12 to calculate a monthly
average by which each ensuing month is compared to determine if a
¢ v displacement allowance is due. When an employee suffers a loss in
. ' compensation it is their explicit right to a displacement allowance for that
month as dictated by the NYD TPA and our IA. ‘

e
e i One reason you have denied our members their NYD protection is
- : because, in your words, they were not “adversely affected” by the
i transaction. Let me point'out that employees affected by a NYD transaction
e may not suffer an immediate loss in comperisation, but that fact does not

] negate future entitlements. Moreover, your use of the terminology “adversely

- - affected” is also misplaced. See for instance the decision of John LaRocco

- *  (FD 30000) in UP/MP v TCU (3-1-88) wherein he observed that:

) As the Organization points out, the words "adversely affected"
e ’ _ do not appear within the four corners of the New York Dock
Conditions. Therefore, a worker may still satisfy the definition -
g"‘ b ‘ ; of a displaced employee even though an adverse effect may
L. - not materialize until long after the transaction is implemented -
: ... The ICC, when it promulgated Section 5(a), realized that the
i amount of the displacement allowance might fluctuate from
é_, month to month. The Commission began Section 5(a) with the
words "so long after..." which demonstrates the Commission's -

= recognition that the displacement allowance would have to be
o ~ - computed on a month by month basis. -Moreéover, in the third

‘ paragraph of Section 5(a), the Commission stated that
e whenever an employee receives compensation less than his
( o test period earnings in any month (not necessarily every -

month), the employee is entitled to the difference. Therefore,

~ ‘ if Claimant earned less than his test period average earnings
L - (which includes his overtime compensation).in any month after ;
: - his displacement, the Carrier was obligated to pay him a

e, B displacement allowance computed in accord with Section 5(a)

L : » of the New York Dock Conditions.* '

P In all of this, your assertions that providing the TPA to affected

b : N ..
P _ ‘See Docket No. 67 of the Section 13 Committee (WJPA) wherein it was
Y reasoned: “The five year protective period for a displaced employee would make little
; sense and provide little protection if each subsequent loss of earnings in the period had
- to be directly related to the coordination.” '
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employees did not also provide them with an entitlement to NYD is both
insupportable and a misrepresentation of our IA. Itis TCU’s position that the
IA is clear on this matter. | suggest that you reflect upon the facts

surrounding Article VI, and that we arrange to meet once again on this

matter with the aim of settling this dispute. [footnotes in original]

On September 7" William Sjoberg, Director Labor Relations TTMS, responded
(TCU Exhibit 6): -

Prior to the March 23, 2001 transaction, TCU-represented clerks
employed by the Bessemer and Lake Erie Railroad (BLE) performed the
headquarters clerical work (primarily accounting) for all 11 Transtar
companies. The transaction resulted in BLE and three other companies
splitting off from Transtar, and 83 BLE clerks transferring to Tracks Traffic
and Management Services Inc. (TTMS), a Transtar company. TTMS
provides accounting services for the remaining Transtar companies and it
provides some clerical services for the four companies that split away.

As New York Dock coordination go, this should have been simple. No
employees were to be relocated, and every employee would have a job after

‘the transaction. The negotiations to develop an Implementing Agreement

focused mainly on developing an orderly system whereby employees would
be able to move to the job of their choice. We needed a system that would
permit employees to “follow their work” in accordance with their incumbency

- rights under New York Dock, while simultaneously honoring each employee’s

seniority. Those two goals are not entirely compatible. As example, what
were-the parties to do if the senior-most employee wanted to take the job
held by the junior-most employee, yet that junior employee had a right under
NYD to follow his/her work.

Over the course of our negotiations, the parties overcame that

problem by pooling similar jobs so that the incumbents in each such pool

~ would be protected for purposes of obtaining a post-transaction job in the
~ same pool. If an employee chose to bid to a different pool, he/she would be

at risk of being outbid by a junior employee who was protected account of
his/her status as an incumbent of the “different” pool.

The parties were not inexperienced at developing implementing
agreements; the Organization recognized that the Carriers could force a
prompt parties-pay arbitration under New York Dock if progress were to drag
i the voluntary talks, and that such arbitration routinely yields a barebones
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- award. -The Carriers recognized that nonetheless, some incentive would be
. needed to expedite the process. Accordingly, the Carriers proposed to

i ‘ ‘ - increase. the wage rates for a number of posmons and the Organization
- - agreed .

) * Finally, as you are well aware, carriers in similar circumstances can
e \ simply refuse to provide TPA information when claimants are unable to
readily demonstrate that there were adversely affected by a transaction. As
| . a further incentive to make the agreement acceptable to your members, the
S Carrier agreed to provide TPA information to virtually all headquarters. TCU-
represented employees who requested such information, without requiring

- - such employees to demonstrate that they were adversely affected. - On
“ written request, BLE would “furnish a test penod average to all BLE
employees who, pursuant to this agreement:
™ :
— : 1) follow(ed) their position/work to TTMS;
: 2) transfer(red) to TTMS;. ‘
f‘“ h 3) or remain(ed) with their position/work on BLE.
s :

In addition, BLE agreed that it would also... “on written request, furnish a
™ -TPA to those BLE employees who are unable, through no fault of theirown,
L to follow or remain with their posmon/work on either company.”

P : At no time during the negotiations to reach an Implementing
L\/ , Agreement did the carriers ever promise, suggest or even imply that our offer
to provide TPA information was tantamount to pre-certifying any employees.

™ - The commitment to provide TPA information was nothing more than a good -
. . will gesture that we felt would be of interest to the employees. It was not a

commitment of pre-certification of all headquarters employees; and it
= certainly was not a six-year commitment by the Carriers to pay over a
hundred employees a displacement allowance every month that their

{
S
earnings would randomly fall short of their TPA.
8 The Organization responded on October 15" wherein it was pointed out that (TCU
. Exhibit 7):
e As you are aware, it was the carriers that desired a prompt IA with
| L TCU and pressed for such. Assuredly, the carriers wanted an 1A with TCU
L - in place before the closing date of its reorganization for a number of reasons
e - saving additional expense and avoiding delay being foremost.
= 10




: It was in this atmosphere the carriers approached TCU and our IA
was fashioned. One quid pro quo for TCU’s timely handling during the § 4
process was the prompt election of benefits outlined in Article VI of our
Agreement and the record bears me out on this. The providing of test period
averages (TPA) to all affected employees was in recognition of their
displacements and to provide each with an /nformed source for election of
NYD benefits. .

NotWIthsz‘and/ng, as the carriers refuse to accept the clear and
unambiguous language of our Agreement, we jointly have agreed to
establish a NYD § 11 Committee to resolve the matter. It has been agreed
that Mr. J. C. Flectcher will serve as the § 11 Committee’s Neutral Member
with March 21, 2002 agreeable to all parties for its meeting.®

Finally, on October 31% the Carriers responded in (TCU Exhibit 8):

The parties have jointly agreed to establish a New York Dock § 11

Committee of Arbitration with Mr. J. C. Fletcher to serve as the Neutral

Member. We further agreed to hold the hearing on Tuesday, January 15,

'2002‘in the Chicago area. Your footnote suggestion that the parties
exchange their respective submissions on January 10, 2002 is agreeable to

the Carrier.

Based upon your remarks at conference on QOctober 4, 2001, the

' Carrier felt that the parties would work together to pose the “Question at

Issue” addressing eligibility for active employees first. ‘Depending on the
resulting answer, a question may ormay not need to be framed later to cover
inactive employees. In short, | thought that we would simply be resolving
whether or not certain TCU-represented employees were automatically
certified as displaced employees when the Carrier provided them with their
individual test period average information.

It was with some surprise, therefore, that | noted the series of

- perplexing compound questions that you had posed, and your declaration
‘that those questions constitute ‘the Organization’s Questions at Issue.” The

Carrier felt that the dispute was, as you stated in the penultimate paragraph
(page 4) of your August 28, 2001 letter, over the Carrier's “assertion that
providing the TPA to affected employees did not also provide them with an

Sitis suggested the partles exchange their respectlve submissions on January
10, 2002. [footnote in onglnal]
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entittement to NYD...” You went on to argue that the Carrier’s position was
insupportable, etc., and you suggested that “we arrange to meet once again
on this matter with the aim of settling this dispute.”

Unable to settle this'matter in on-property handling the parties mutually agreed to

to present this matter of interpretation/application to this NYD § 11 Committee.

POSITION OF THE EMPLOYEES:

It is the position of the Employees that the parties’ IA explicitly recognizes that all

employees of the B&LE and those trahsferring to the TTMS were affected by the

acqursmon/control transactlon Moreover the parties’ negotiated 1A was crafted in such

a manner that all TCU represented affected employees were provrded with an elective

* entittement to the protective arrangement imposed by the STB.

Contrary to this, the Carriers assert that inclusion of Article VIl in the IA: ‘was

nothing more than a good will gesture that we felt would be of interest to the employees.”:

Additionally, the Carriers contend that even though the 1A provided TPAs to affected
employees, such proviso did not equate to a recognition that such employees were entitied

to NYD since they were not “adversely affected’ as the standard term is understood within

~ NYD. (See TCU Exhibit 6)°

Adversely Affected

in regard to the Carriers’ contention the affected employees were not adversely

- affected, the Employees point out to this Committee that nowhere within the four-corners

SCarrier has also contended in certain correspondence to individual employees
that simply because their earings fluctuated after '(he transaction did not justify frlrng a
claim for their displacement allowances. .

12 -




of NYD can the term “adversely affected’ be found. The Carriers’ secondary argument
that merely providing TPAs to affected employees did not, in its view, extend protection to
employees that otherwise might not be considered as entitled to NYD protection is

disingenuous and counter to-the spirit and intent of the parties’ IA. This adverse affect

argument made by the Carriers rust be viewed for what it really is — an attempt to mitigate

the commitment made in Article VII of the 1A to provide NYD protection for all employ)ees. :

As this Committee is aware, there are two usual and customary ways in which

erhployees are affected by a NYD transaction — these are found in Article |, § 1 of NYD

wherein it states:

1. Definitions. - (a) "Transaction" means any action taken pursuant to
authorizations of this Commission on which these provisions have been
imposed. : ’

(b) "Displaced employee" means an employee of the railroad who,
as a result of a transaction is placed in a worse position with respect to his .
compensation and rules governing his working conditions.

(c) "Dismissed employee" means an employee of the railroad who, -
as a result of a transaction is deprived of employment with the railroad
because of the abolition of his position or the loss thereof as the result of the
exercise of seniority rights by an employee whose position is abolished as
a result of a transaction. [bold emphasis applied]
Inthe transaction under review it was without question that all the B&LE' employees

were directly affected by the abolishment of their assignments and the transfer of their

work to TTMS. As such, TCU took the position that each employee was being displaced
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by the transaction and directly affected by either being displaced or dismissed.” Since the

' rearrangement and realignment of B&LE work contemplated the establishment of an equal

number of clerical assignments (at TTMS and B&LE) eXisting prior to the transaction the

IA did not contemplate any dismissed employees.

Article Il — Effects of the Transfer of the parties’ IA provided that:

Notwithstanding the provisions of Article I/ of the February 7" Agreement,
BLE employees entitled to preservation of employment who do not select
their incumbent position and who refuse transfer assignment with TTMS (a
position not requiring a change-in-residence) subsequently becoming
furloughed will not be considered as affected by this transaction and will
have their present protective entitlement under February 7" Agreement
suspended until they are recalled to a regular position in accordance with the

- agreement rules. Furthermore, such employees will not be considered

- “dismissed” or “displaced” employees and they will not be entitled to the-
protective arrangement attached to this Agreement. ' -

It was understood that employees not ‘availing themsélves of the opportunity to

- continued employment (either TTMS or B&LE) were arbitrarily placing themselves in a

dismissed status.® The affect and entitlement to the protective scheme was clearly

"The preamble of the parties’ 1A provided for the coordination of “certain clerical
work in the areas of Payroll, Tax, Financial Services, General Accounting, Benefits
Administration, Engineering, Transportation, Mechanical, Marketing, Asset v
Management, MIS, and Revenue Accounting into TTMS, a Transtar subsidiary, at
Monroeville, PA.” In all, 83 B&LE employees transferred to TTMS; those employees
remaining with B&LE on the newly established assignments found themselves on jobs
with markedly different duties and responsibilities than before and with greatly reduced
employment opportunities. :

*The fact that such employees would also suspend their Feb. 7" protective
entitlement is in harmony with the decision found in SBA No. 1095 involving these same
parties which involved a prior NYD transaction (TCU Exhibit 9). The importance of this
background and impact upon this dispute will also be addressed in this submission.
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- contemplated by Article Il —a specific warning was incorporated regarding retention of Feb.
7" protection if employees arbitrarily placed themselves in a dismissed status.

The decision found in UP/MP v. TCU (3-1-88) bears repeating (TCU Exhibit 10):

, As the Organization points out, the words “adversely affected" do not
appear within the four corners of the New York Dock Conditions. Therefore,
a worker may still satisfy the definition of a displaced employee even though
an adverse effect may not materialize until long after the transaction is
implemented ... The ICC, when it promulgated Section 5(a), realized that the

- amount of the displacement allowance might fluctuate from month to month.

The Commission began Section 5(a) with the words “so long after..." which
demonstrates the Commission's recognition that the displacement allowance
would have to be computed on a month by month basis. Moreover, in the
third paragraph of Section 5(a), the Commission stated that whenever an
employee receives compensation less than his test period earnings in any
month (not necessarily every month), the employee is entitled to the
difference. Therefore, if Claimant earned less than his test period average
earnings (which includes his overtime compensation) in any month after his

displacement, the .Carrier was obligated to pay him-a displacement

allowance computed in accord with Section 5(a) of the New York Dock
Conditions. .
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By providing affected employees with their r'eé;)ective fPAs the IA fully
" contemplated that each was entitled tb their election of NYD benefits if they so desired.
- Moreover, Artiéle_ VIl made the extension of NYD (via the TPA) mandatory. It was only
When the employee was entitled to aaisplacement allowance was a claimrtcj be filed. That
7 is, if the employee’s compensation exceeded theif TPA calculation (with associate
éomparison to the' hourly average), then no claim was filed. If, however, com’bensation
- was Iéss than the TPA calpulation, then the displacement claim was to be made within 60-
| days.

The 1A incorpofation specific references to §§ 5 & 6 of NYD — § 5 (a) of NYD
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dictates that:

So long after a displaced employee’s displacement allowance as he is
unable...he shall, during his protective period, be paid a monthly
displacement allowance equal to the difference between the monthly
compensation received by him in the position in which he is retained and the
average monthly compensation receive by him in the position from which he -
was d/splaced

As noted by Arbitrator LaRocco, supra, an adverse affect may not materialize
immediately when a transaction first takes place. Itis understobd thatithe earnings of any

employee fluctuates from month to month — this is precisely the reason the Interstate

- Commerce Commission (ICC) fashioned the averages found in §§ 5 & 6. This brings us

to an anci!lary argument»Which the Carriers have attempted to inflict upon afféctéd
employees; that being that “fii/ctuations in gross earnings from month to month do not, in
and of thémse/ves, justify a claim for a _displacémeﬁt allowance.” |

In reply to the Carriers’ assertion that fluctuating eamihgs ‘do not j-ustify a
displacement claim is the § 11 decision fdund in BNSF v. TCU (5-1-99). In that decision
Neutral Member Josebh Sickles held that ‘(TCU Exhibit 11):

We also reject the Carrier’s argument that fluctuations in earnings are.
normal and, therefore, an accasional drop in earnings does not mean an
employee is "displaced." We find that the New York Dock conditions require
a monthly determination for the duration of the protective period as to
whether an individual employee is in a "worse position" with respect to

" compensation, i.e., if his monthly earnings are less than his monthly average
compensation in the test period.

Therefore, the Carrier must compute the TPAs foreach claimant. This
amount must include all overtime worked during the test period and during
the protective period. In any month that a claimant’s compensation falls
below his TPA, the Carrier must pay a displacement allowance. The only
exception that would allow a denial of the displacement allowance is if a

16




claimant refuses to work overtime for which he is qualified and consequently
does not work enough hours in the month to match his TPA for hours paid.

As a means to minimize the amount of protective benefits it must pay,
the Carrier is- entitled to require employees-to qualify for the available
overtime-work-on the Carrier’s time. In the absence of such a requirement,
however, the Carrier may not shift the burden onto the claimants if they do
riot work their TPA hours because there is msufﬂc:ent overtime for which
they are already quallfled

Mirroring the argument proffered by the Carriers in the instant case, it was held by

Referee Sickles that compensation and not rate of pay was the determining factor in

‘whether an affected employee was due a displacement allowance.’ In holding that each

employee was affected by the transaction, BNSF was obligated to compute TPAs for

‘ compensation paid and hours worked as requested by the Organization. It was then a

sxmple matterto apply the prmoxples amculate by Referee Bernsteln in Docket No 62 (TCU

Exhibit 12) under the Washington Job Protection Agreement (WJPA) to determlne whether

a displacement allowance was due an employee.

" The TVPA is the benchmark in the monthly determination of whether or not the

affected employee is due any displacement allowance. The purpose of providing a TPA

is to determine the extent upon which the employee’s monthly dispiacement allowance is

affected by post tr‘ansaction earnihgs. NYD requires a monthly determination of the

individual’'s compensation based upon the TPA calculation for the duration of the .

"The factual circumstances in the BNSF dispute involved employees displacing-

to assignments with the exact same rate of pay as the assignments vacated. Quite
rightly Referee Sickles found that the ICC did not intend hourly pay or rate of pay as the
criterion for assessing the impact a-transaction had upon employees.
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employee’s protective period — this procedure is elemental to NYD.

Itwas for this very reason, and the acceptance thatall B&LE employees were being
affected by the transaction that prompted the inclusion of Article VIl in the 1A. 1if, in fact,
Article VIl was merely to humor employees or a goodwill gesture the Carriers felt would
be of interest to employees, thef inclusion of that explicit language in the IA would have
form without function. ™ ’

The Employees will now turn to the events surrounding the parties’ler énd inclusion
of Article VII.

| § 4 Process ]
" As stated in our letter of October 15, 2001 (TCU E_xhibii 7) it was the Carriers that .

pressed forfayprompt tA and approached the Organization as early as October 5, 2000.

Sege CSX v. IBEW (10-3-90) wherein Neutral Member J. Fletcher held that:

The language in Section 5(a) has been in place since 1979. And even before
that similar, if not identical, language appeared in Section 6 of the May 1936,
Washington Job Protective Agreement, which, by all accounts, was the precedent
establishing forerunner for the I.C.C.'s earlier, Oklahoma, New Orleans and Southem-
Central of Georgia, Employee Protective Conditions, required to be imposed in
abandonment and merger transactions by Section 5 (2) (f) [§ 11347) of the Interstate
Commerce Act. From time to time negotiators in drafting employee protective and
implementing agreements have altered the formula established by WJPA Section 5
and/or sections of 1.C.C. employees protective conditions, to suit their situations, but
this was not done in the transaction under review here.

The fact that the parties to the Implementing Agreement did not, inténti‘onally or
unintentionally, see fit to alter, what others have termed “the straightforward language
of Section 5(a)”, as it concerns the establishment of Test Period Averages, mustbe

' given great weight and precludes subsequent alteration, on our part thru the Arbitration

process... (TCU Exhibit 13)
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As the Committee is aware, TCU was under no.requirement to enter the §4 process until

such time as the STB' had made its determination in FD 33942, which occurred on

November 30, 2000. The Organization did enter into conference discussions regarding the
proposed transaction commencing on October 18, 2000.

During the initial conferen&e discussion, it became clear the Carriers had some very

pressing reasons in pursuing a timely IA. |t their Form 8-K report to the Securities and

Exchange Commission (SEC) the Carriers outlined the reorganization of their operations

that “will allow USX and Holdings to follow their independent strategies for the units they .
 will control” (TCU Exhibit 14)

At the Closing"Date ihe 'paniés were required to exchéngej stock (voting and non- -
voting) td consummate the deal."  Importantly and the ‘impevtus for the Carriers’ -

' negotiators to get a prompt IA were certain provisions of the reorganization agreement

such as:

O Article XI — conditions of closing — provided for the consummation
of all documents of good standing; opinions of counsel; warranties; -
covenants and agreements; no termination of pension plans or additional
liability on USX; execution of documents; exchange of stock; etc.

O Article lll — Employee Matters: provides for the continuation of
employment for non-union and union employees. Also, (b) CBAs remain in
place and USX and Holdings will “continue to provide all employment and
entitlements with the terms of such CBAs except as modified by agreement
of the parties or by an arbitrator in order to permit the transfer of
employees...” ‘ ’

"'Closing date was the 2"° Business Day following satisfaction of the conditions
set forth in Article Xl of the Agreement.
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If “Union BLE Transferees have not s:gned a TCIU ‘Implementation
Agreement indicating TCIU approval of the transfer ...as of Closing Date, alf
pension liabilities and any assets held in trust... will be transferred from the
Transtar Inc... to a Spinoff P/an i -

O Article Ill, Section 3.3 -- Thrift Plans: Transtar will remain sponsor
of the Savmgs Plan for represenred employees (the Thrift Plan).

(a) If TCIU Approval has not been obtained by Closing Date... all
Transtar assets attributable to Union BLE Transferees will be transferred to
the trust association and transferred back after agreement

o Secnon 3.4 Insurance and other Weifare Benefits Plans — Transtar
will continue all H/W, life and other insurance programs currently provided

-to employees and retirees of the USX companies.
If TCIU approval not obtained... such will be held in trust until agreemeni. .

~ Obvious from this and other conditions of the reorganization plan, having an IA in

ST X

place before the Closing Date alleviated a lot of problems or complication arrangements -

nedessary if TCU was not receptive to the Carriers’ overtures. Therefore, the parties held

conference discussions; what transpired during those negotiations as well as the ultimate
document reflected both the usual quid pro quo atmosphere inheritin § 4 negotiations and

.'accommodations insuring timely acceptance by the Employees.

One of the Orgamzatlon s primary . reqmrements in accommodating the Carriers in

a tlmely IA was the expl|c1t recognition that all B&LE employees atthe headquarters facmty

were affected by the transaction and entitled to: NYD protection. From the veryvfirst\

“conference discussion (October 18" the Organization made this condition clear to the

Carriers.

Attached as TCU Exhibit Nos. 15 & 16 are notes taken by Sam Siriaho, Asst. to the

20




President/ASD, and TCU VP Jim Quilty'during these negotiations (Siriano notes; Quilty
notes).” ‘
Siriano Notes

The Siriano notes start on October 18"; they outlined that 118 positions at B&LE will

be affected with 88 transferring to the USX side (TTMS) —27 ina shared area and 61 non

shared — with 30 positions to remain on the B&LE. Important is the notation stating TCU's .

position that an: “Employee who refused to go or bump — NYD apply — to all employees.”
On page 2 of the notes, TS (Ted Stafford, Pres. ASD) asks: “Will [employees be]
entitled to new 6 year prbtection — [with choice] of the new or old one [protection]. John

Ingham, on behalf of the Carriers, 4res_pqnds that they will “furnish new TPA 1°[to affected

v employees].”

On page 3 Jim-Quilty asks: *Do you want incumbency?* To which John Ingham

answers that Carriers’ wish employees to goto TTMS “by seniority - when filling jobs undéf

.. TTMS’. Amplifying this desire for thé incumbents to go to TTMS, Ingham on page 4 states

that arrangement would be most appealing and the Carriers were: “willing to give TPAs -

- [if employees] bid in position under incumbency rule.” This is again referenced on page 5

2Parole evidence “doctrine does not preclude the admissibility of evidence

v designed to explain an ambiguity or to establish the meaning of terms or provisions

which have a particular trade or occupational meaning.” Bringham Apparel Corp. 52 LA
420, 431 (1969) Arbitrator Anderson. Also see How Arbitration Works, Elkouri and

- Elkouri, “...evidence of the precontract negotiations is admissible to aid in the

interpretation of the ambiguous language.” (citing Bringham supra)
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where Ingham states Carriers have a “ﬁreference [to] incumbency prior rights.”""

Finally, the Siriano notes conclude on page 6 with the return to the question of
applying NYD by Ted Stafford ahd Jim Quilty asking: “Does protection dverlap?”“‘ And,
Quilty asks if the employee is “Drawing protection from two years -/ new TPAs if you have
4 years remaining opt to stay on ‘the 1 or new [and] hlgher [protective ent:tlement] opt to
electthe 2 NYD.” This discussion involves the fact that employees with pre-exieting NYD

protection and given a new TPA (lower) may wish to stay on that pre-existing or prior NYD

protection until it expires and then elect the remainder of the 2™ NYD entitlement until such

time as it expires.

This particular qvuestion over the application’ef a secondary entitlement to NYD was
eubsequently addressed 5y the Carriers when pfeviding emplo'yees with their TPAs an'd
will be discussed later. |

Quilty Notes

The Quilty notes reference the November 16" meeting. Reference to the issue

SPSPSS— .

before this Committee and the Camers commitment to NYD entitlement cited in the;

Siriano notes is also found on page 1 of the Quilty notes. In his reference IVP Quilty notes

that Carriers are “willing to give TPA [to employees] who bid in job under incumbency

*See TCU Exhibit 5 wherein the Organization references the Carriers’ .
dissatisfaction with a “Sadie Hawklns” rundown process and the xmportance it placed on
avoiding same.

“This statement k'efers to the fact that some B&LE employees were already
under NYD protection from a prior transaction — see footnote no. 7 and TCU Exhibit 9.

22




rule.*®

Additiona‘lly, TCU Exhibit 17 is the e-mail sent from District Chairman Bennett to

ASD President Stafford which outlines the Carriers’ informational session with the
employees held on October 27, 2000. Initem no. 3 DC Bennett states that the Carriers

committed to TPAs to employees, but “danced” around the issue of employses staying on

pre-existing NYD protection when given their option to a new NYD entitlement under the -

TTMS transaction.

By the commitment of the Carriers via Article VIl of the |A as well as the negotiations

that lead up to the IA, itis clear that extension of NYD protection to all affected employees \

was accepted by all parties.'®

.Secondary NYD entitlement

Evident from the negotiating record, the issue of NYD entitlement for all B&LE

affected employees was put to rest by Article VII. Further, with the initial transfer of

employees and work it appeared that the Carriers understood the impact of their :

negotiations. TCU Exhibit 18 is presented as the proverbial smoking gun.
Inaddressing the secondary entitlement to NYD and what would become of a pre-

existing NYD protective period, the Carriers wrote to employee W. J. Barman on May 15,

’As the Committee is aware, subsequent negotiations expanded such
recognition as found in the final draft of Article VII.

'As a sidebar, the Carriers did not provide TPAs to 3 janitors at its Monroeville
facility. When asked why these 3 employees were excluded, the Carriers asserted that
they were not affected by the transaction and therefore under the terms of the IA were
not given TPAs. ‘
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2001, that:

This letter is in reply to your request for Test Period Average (TPA)
information in-accordance with the December 22, 2000 Implementing
Agreement between the Bessemer & Lake Erie Railroad, Tracks, Traffic &
Management Services, Inc., and the Transporl‘atlon Communications
International Union.

Those employees who are still covered under New York Dock (NYD)
from an_earlier coordination must elect whether to remain under such
coverage, or to come under the coverage of the December 22, 2000
Implementing Agreement using the new TPA and the average hours per
month set forth above. The maximum duration of coverage under either
coordination is six years or the individual employee’s length of service prior
to the applicable transaction, whichever is least. An employee who chooses
to remain covered by a prior NYD transaction will continue to be covered
only for his/her eligibility period remaining from such prior transaction.
Enclosed is an election form for you use in choosing coverage; please
complete and return it within ten (10) days form thé date of this letter. -
[underline added]

Additionally, in another letter to an employees (K Shepard) dated June 13, 2001

(TCU Exhibit 19) the Carriers wrote:

This is to advise you that your monthly TPA allowance is $3,330.73
and your monthly average hours worked are 178.71.

You are reminded that the foregoing in dollar amount and hours are
not simply a compensation guarantee, but rather such allowance is pa yable
on “so long after a displaced employee’s displacement allowance as heis
unable, in the normal exercise of seniority rights under existing agreements,
rules‘and practices, to obtain a position producing...” [underline applied]"”

The Employees assert that both of these documents are irrefutable evidence that
- the Carriers fully understood the application of NYD via Article VIl of the 1A. M‘ovreover, in

view. of the negotiating record any contention to the contrary by the Carriers is

“Carriers are quoting from § 5(a) of NYD..
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disingenuous and insupportable on its face.™
As previously pointed out (footnote no.7) these same parties have previously been

involved in § 4 negotiations and arbitration (TCU Exhibit 9). The Carriers are not novices

in this arena and were fully aware of what Article Vil and their commitment to the

Employees entailed.”® Contentions to the side, the Carriers knew full well what Article VI
meant to the negotiations; the ultimate consummation of the IA; and, admission that all
B&LE affected employees were entitied to NYD protection.

Therefore, the Employees aver that Article VIl was not placed within the IA to humor

_the employees or as a goodwill gesture by the Carriers. Article VIl is what it is — an

understanding between the parties under the auspices of §4of NYDto pfovide protective
entitlements to all B&LE aff.eéted‘e'mployees. : |
CONCLUSION:

Tﬁe Employees have shown by the factual record presented herein that: -

1) During the § 4 process the parties agreed that all B&LE employees

were displaced as that term is understood within §1 of NYD and
affected by the transaction; «

- ®SeeGTWYV BRC (1-10-97) (J. Fletcher) wherein it was reasoned: “One of the"
basic principles of labor relations is that negotiators must be prepared to stand behind
their statements.” . —

¥In applying a strict interpretation to a contested provision, Umpire Harry

Shulman emphasized that: “The negotiators were not tyros in the art. They were skilled
hands who worked hard, intelligently, and alertly. The agreement was not negotiated in’

a hurry or under pressure. Careful scrutiny was given to the language after agreement
was reached on the substance.” Ford Motor Co., 1 ALAA 167, 126, p. 67, 265 (1945).
Also see Carriers’ letter of September 7" (TCU Exhibit 8) wherein they admit they “were
not inexperienced at developing implementing agreements.”
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2) Article VIl recognized that all B&LE employees were affected and
provided each with an election of the NYD protective benefits based
upon considerat’ion of their respective TPAs; .

3) Employees with pre-existing NYD protection were given the
opportunity to retain prior entitlement until expiration and then
continue on with the remaining term of the secondary protective
period; ‘

-4) The straight-forward language of §§ 5 & 6 of NYD renders nugatory
the Carriers’ excuse that fluctuations in earnings do not provide
entitlement to displacement or dismissal allowance; .

‘5) The negotiating process gi\)es evidence of the parties’ intent in
fashioning Article VII;

6) The Carriers’ written statements to Claimants attests to the fact that
it was fully aware of the application of Article VIl NYD entitlement; and, .

7) Inclusion of Article VIl was not to humor or make fhe 1A éttractive to
the Employees, but a viable provision which mandated the extension
of NYD protection to all B&LE employees.

Therefore, the Employees pray this Committee will answer all the “Organization’s
Questions at Issue” in the affirmative and instruct the Carriers to allow each employee
desiring Article VIl protection their entitlement making each whole for any loss in

displacement or dismissal allowances.

Respectful!y,

I,

" T. P. Stafford,

APPROVED President, ASD/TCU

Aottty

INTERNATIONAL PRESIDENT -
X

ois DN D

7
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ARBITRATION COMMITTEE

In the Matter of the
Arbitration Between:

TRANS PORTATION-COMMUNICATIONS
INTERNATIONAL UNION, (BRAC)

Organization,

MISSOURI PACIFIC RAILROAD
COMPANY and UNION PACIFIC
RAILROAD COMPANY,

Carriers.

et e’ Nl et N s Nt Nt T o N o N St Nl Nt

Hearing Date:
Hearing Location: .

November 11,
Sacramento, California

OPINION AND AWARD

Pursuant to Article I,

Section 11 of the

New York Dock Conditions -

Case No. 4
Award No. 5

1987

Date of Award: March';, 1988
RS OF (010) EE
"Employees' Member: F. T. Lynch
Carriers' Member: L. A. Lambert

Neutral Member:

John B. LaRocco

ORGANTZATION'S QUESTIONS AT ISSUE

(1) - Is James Brewer a displaced employe pursuant to New York

Dock?

(2) sShall cCarrier now be required to restore James Brewer's
displacement allowance retroactive to the date he was

affected by displacement pursuant to

Agreement No. 287

Implementing

CARRIER;S QUESTION AT ISSUE

(1) Is Omaha Clerk J. Brewer entitled to the restoration of

New York Dock Conditions
Agreement No. 287 )

under Merger Implementing

TCU EXHIBIT 10
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(o) co
I. INTRODUCTION
In September, 1982, the Interstéte Commerce Commission (ICC)
approved the merger and donsolidatipn of ‘the Union Pacific
Railrocad (UP), thé Missouri Pacific Railroad (MP) and the Western

Pacific Railroad (WP). . [ICC Finance .Docket No. 30000.]' To

‘compensate and protect employees affected by the merger, the ICC

imposed the employee merger protection conditions set forth in

New York Dock Railway = Contrel - Brooklyn Easternv District

Terminal, 360 I.C.C. 60, 84-90 (1979); affirmed, New York Dock

Railway v. United States, 609 F.2d 83 (2nd Cir. 1979) ("New York
Dock éonditioné") on the UP, MP and WP pﬁrsuant ﬁo the felevant
enabling statute. 49 U.S.C. §§ 11343, 11347. '

By stipulation, the Organization and the carrier filed post
hearing letter briefs with this cOmmiftee. The Neutfal Membér
réceivéd the final cﬁrrespondénce (from  the \Organization)‘ on
Februay 13, 1988. Thus, this decision is being issued within |

the Section 11(c) time limitation.l

CII. BACKGROUND AND SUMMARY OF THE FACTS

,PurSuént to Section 4 of the New York Dock Conditions, the.

MP and UP served written notice, dated January 14, 1986, on the

organization of their intent to transfer and coordinate . UP,

1a11 sections pertinent to this case appear in Article I of
the New York Dock Conditions. Thus, the Committee will only cite
one particular section number.
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Operation Control Specialists with MP On-line System SupportA

= Specialists. on April 16, 1986, the parties entered into

;L, Implemgnting Ag‘reément No. 28 to cover employees affected by the
\’m transaction. The Carrier executed the transaction during
- September, 1986. The work was transférre‘d from Omaha and

Zi coordinated with similarﬂ work performed at St. Louis.

- As. part of the coordination, the Carrier abolished Clerk

L

Roth's Operation Control Specialist position‘reffective September
18, 1986. In accord with Impiementing Agreemgn£ No. 28, Clerk
Roth exercised his seniority to displace Claimant from his
Genéral clerk position in the Bankin_g bperatiqn Bureau 6f the . UP

Accounting Department. The record is unclear if thereafter a

E”W F ;""} 1 ‘
‘ o

General Clerk vacancy arcse or if the Carrier created a new

- General Clerk position. The evidence, however, strongly suggests
L“ that the latter occurred because the Cari:ier wanted to stop the
T chain of displacements. Whether old or new, Claimant /prcbcuredb a
- poéition with the same job title, identical duties, equal pay r-atey
E and same location, bureau, and deparfcm’ent as the pdsition fr‘om'
m vhich ‘he was displaced. N
L | on September 23, 1986, the Carrier told Claimant the
i;"‘” - amount of his protective guarantee under both the New York Dock
- Conditions and the Febfuary 7, 19‘65’ Job Stabilization Agreement‘;.
Z so Claimant could elect his p;otecti#e behefits ’in‘compliance with
t - the first prm}iso of Section 3 of the New York‘ Dock Co‘nditions.
: L_, ‘ Thg' Carrier computed Claimant's test period monthly average
-
L. TCU EXHIBIT 10
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earnings under the New York Dock Conditions to be $2,670.95 with

test period hours of 176.6. per month.. Claimant's protected rate
under the February 7, 1965 Aqreeﬁenﬁ amounted to $2,225.22 a
month. Since Claimant's Generai Clerk position carried a monthly
rate of $2,425.18, Claimant chose New York Dock protection.

The Carrier paid élaimant a monthly diéplaCement al1owance

of $245.77 for a short period subsequent to the transaction. 1In

- early November, 1986,’ a UP Labor Relations Manager advised

Claimant that the Carrier had érroneously proviﬁed him with

protective benefits under the New York Dock - Conditions. The

Manager asserted that Claimant had not been adversely affected'by

_the transactioﬁ and thus he was nqt a displacedl emi:loyee as
defined by Section 1(b) of the New York Qoék Conditions. The
Carrier reverted CIaimant'é protective status back to the February
7,k1965 Agreement and recovered from his latér pay checks.the
diéplaéemént allowance it had earlier disbursed to him.

The primary issue in this case is whether or not Claimant is
a displaced employee. - In addition, resolution of the main issue
involves consideration of several ancillary issues especially
since thié claim represents a lead case and similar claims are
5eing held in abeyance on the property awaiting the outcome of
this disi:ute. Specifically, the parties have requested this
Committee to provide it with general ’guid‘elines for handling
similar cases, which involve not only the definition of a

displaced employee but also test period overtime earnings, the

TCU EXHIBIT 10

PAGE 4

=l

1

L

) )

|

B I A

e

)

r

=

€

.

)

7

r

7

T

.

C

™

)




3

} )

r_,,,,‘;
L

3

-

.

ey
5

r

—

3

™

1)

g
A

s R B

z,,j,'k,A

iy
H
?

L

™ 1.

TCU and UP/MP _ ’ Award No. 5§
NYD Section 11 Page 4

necessity for an immediate entitlemeﬁt to protective benefits and
the extent to which a New York Dock transaction could possibly
affect employees of the merged Carriers.

The definition of a displaced employee 1is set forth in
Section i(b) of the New York Dock Conditions which reads:

m"ipisplaced’ employee' means an employee of the
railroad who, as a result of a transaction is placed
in a worse position with respect to his compensation
and rules governing his working conditions.™

The formula :or,calculating a displacement. allowance and the
conditions under which a ‘displaced employee receives the
allowance are set forth in Section 5(a) bf the New York Dock
Conditions as follows; |

"So long after a displaced employee's displacement as
he is unable, in the normal exercise of his seniority
rights under existing agreements, rules and practices,
to obtain a position producing compensation equal to
or exceeding the compensation he received in the
position from which he was displaced, he shall, during
his protective periocd, be paid a monthly displacement
allowance equal to the difference between the monthly
ccmpensation received by him in the position in which
he is retained and the average monthly compensation
received by him in the position ' from which he was
displaced.

Each displaced employee's displacement allowance shall
be determined by dividing separately by 12 the total
compensation received by the employee and  the total
time for which he was paid during the last 12 months
in which he performed services immediately preceding
the date of his displacement as a result of the
transaction (thereby  producing ' average monthly
compensation and average manthly time paid for in the
test period), and provided further, that such
allowance shall also be adjusted. to reflect
subsequent general wage increases. :

If a displaced employee's coﬁpensation in his retained
position in any month is less in any month in which he"

TCU EXHIBIT 10
- PAGE 5
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performs work than the aforesaid average compensation
(adjusted to reflect subsequent general wage
increases) to which he would have been entitled, he
shall be paid the difference, less compensation for
time lost on account of his voluntary absences to the
extent that he is not available for service equivalent
to his average monthly time during the test period,
but if in his retained position he works in any month
in excess of the aforesaid average monthly time paid
for during the test period he shall be additionally
compensated for such excess time at the rate of pay of
the retained position." [Emphasis in text.]

‘IIX. THE POSITIONS OF THE -}?ARTIEs

A. The Organization's Position

Claimant obviously £fits the définition of a displaced
employee since he was displaced by a senior Clerk who was
directly affected: by  the ¢transaction. ' The ‘cdrrigr implicitly
conceded that Claimant was entitléd to a Section 5 displacement
allowance ‘inasmuch as it provided him with protective payments
after Claimant was displaced; o

Initially, the Organization argues that the words "adversely
affected" do not appear in the New York Dock_Conditions. - Even
without Vany difference between Claimant's test period average.
ea:ﬁings and his‘current compensation, Claimant would satisfy the
eligibility criteria for being a Section 1(b) displaced employee.
Thus, Claimant need not sth any adverse effect to.be granted
protective benefits. |

Aiternatively, Claimant was harmed by the transactidn.
Although Claimant attained a job with the same titlé,'pay rate and
general duties as his priﬁr position, the transaction placed him

in a worse position, with respect to his aggregate compensation.
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Claimant's test period average earnings were $245.77 higher per
month than the monthly rate of his new aséignment. Claimant was
affeéted immediately upon being unable to attain a position
producing coméensation equal to or exceeding the compensation he
had received in the position from which he was displaced. The
Carrier improperly eqﬁateé the term "position"™ to the word
massignment.” Arbitration Board No. 284 (Robertson) ruled that
thé term "positicn" is "...not synonymous with jéb or assignment
but rather connotes status, situation or posture." The Board went
on to cbserve that the purpose of protective conditions ié "...to
assure an affected employe that his eméloyment status insofaf as
compenéation aﬁd working canditions were concerned would be
_preserved to him for the ...protective period..;“ Therefore, an-
empioyee may be placed in a worse position with respect to his
éompengation; or rules governing workinq qonditions even if he
obtains a position with the samé rate of>pay as his former job.
See also Public Law'Board No. 1409 (Edgett).

The Organization furthef argues that éven if there waska gap
beiween the date of the transaction\ and the month Claimant
incurred a diminution in ccmpensﬁtion; the delayed repercussions
would be attributable to the transaction. UP/MP v UTU, NYD §11
‘Arb.,. Case 3 (Fredenberger, Jdr.; 6/24/86). Thus, Claimant need
not suffer a decrease in compensation simultaneous ‘with

implementation of the transaction to become a displaced employee.

TCU EXHIBIT 10
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Section 5(a) of the New York Dock Conditions provides that
the Carrier shall use Claimant's total compensation during the
test period to  obtain his test period average earnings.
Acknciledginq that the formula for calculating the displacement
allowance is arbitrary,” Arbitration Board No. 284 nonetheless
decided that the Carrier must count all earnings derived from a
protected employee's employment status. Thus, the Carrier cannot

deduct what it calls extraordinary overtime from Claimant's test

period average earnings. Even if abnormal overtime compensation

were to be excluded-from the displacement allowance formula, the
carrier has failed to demonstrate that Claimant received
eiﬁiaordinary' overtime during his . test period. Instead, -

subsequent to Claimant's displacement, the Carrier created a new

_position which was awarded to Claimant. The increase in office -

‘manpower eliminated overtime work.

B. The Carrier's Position

While the Carrier admits that Claimant was displaced because

of a New York Dock transaction, it vigorously argues that

Claimant was hot placed in a worse position with regard to either
his compensation of rules governing his working conditions..
Claimant procﬁfed a position‘with exactly the same rate of pay‘as
his prior  job. Iﬁ essence,  nothing changed. He wérked an

identical job at the same location with the same duties. Claimant

' worked under the same collective bargaining agreement that he was

subject to prior to his displacement. Thus, there was no change
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in the rules governing Claimant's working conditions. An employee'
who is able to exercise his seniority to a position carrying the

same or higher rate of pay as the position from which he was

-diéplaced is not entitled to a displacement allowance. PBRAC v.

CUT, Appendix C-1 Arb. (Rohman; 7/13/73); IBEW v. PC, Appendix C-1
Arb. (Rohman; 8/6/74): BED_E;_AI_Q_ﬁﬁ. Appendix C-1 Arb. (Gilden;

2/25/74). Put simply, Claimant was not adversely affected. For a

- short time, the Car:ier incorrectly ‘provided Claimant with a

displacement allowance but as socn as it detected its error, the

Carrier promptly recovered the overpayments and accurately

reverted Claimant's protection back to the February 7, 1965 Job

Stablizatioh Agreement.

Due to some extraordinary conditions necessitating overtime,
Claimant received unusually high earnings duringrhis test period.
With. its submission, thé Carrier submitted a statement from

Banking Manager stOQdall ‘attesting that, between January, 1985

‘and January, 1986, the Banking Bureau was developing a new

mechanized system for processing MP émployee wage atfachments.
The installation of the new computer system was made in
ahticipation of éeveral Accounting Department congolidatiéns. The
Manager emphasized thét Claimant did not earn any overtime
subsequent to his test period demonstrating that the prior
overtime compensation was extraordinary and excessive. The ICC
did ‘not promulgate the New York Dock Conditions to confer a

windfall upon employees. In Docket 137 of the Section 13 Disputes

TCU EXHIBIT 10
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Committee, Referee Bernstein adjudged that an unusual increase in’

overtime earnings, directly'caused by the impending coordination,
are excluded from the total compensation used to determine an

employee's test period average earnings. When Claimant's

excessive overtime compensaticon 1is factored out of the

displacement allowance formula, he suffered no loss of earnings.
In a related issue, the Carrier is alarmed by the chain of
displacements caused by employees who exercise their seniority.

According to the Carrier, a single displacement causes a domino

"effect creating absurd situations where the Carrier inequitably

pays eight (or more), instead of merely one, displgcement
a;lowances;
IV.  DISCUSSION

To some extent, the parties, especially the Carriers, have

combined what is really two separate issues into one issue.: To

minimize any confusion, the Committee will separately address the

following issues. First, was Claimant a displaced employeé within
the meaning of Section 1(b) of the New York Dock Conditions?
Second, if Claimant was a displaced employee, was he entitled to a
displacement allowance during any month subéequent to September,

19857

Section 1(b) lays down a two pronged, cause and effect test

for determining if a worker is a displaced employee. The
causation step of the test concerns whether élaimant was directly

or indirectly affected by a New. York Dock transaction. In this
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case, the parties concur that Claimant was displaced from his
General Clerk position as # result of a transaction. To satisfy
the second prong of the test (the effecfc.) , Aan empléyee must haVe
been placeﬁ in a worse position with respect to either ﬁis
compensation or rules governing his working conditions. It should
be noted that the employee need xﬁot suffer both a reduction in
compensation and ber piaced in- a .disad&antageous position with
respect to rules covering. his wbrking conditions.’ The employge‘
must only show ocne or the. other. As the Organization points out,
the words "adversely affected" do .not appear within the four
corners of the New York Dock cc:mdit'ivons’. Therefore, a worker may
still satisfy the definition of a displaced employee even though
an adverse effetﬁt may not mate:ialize until 1long after .thé

transaction is implemented. UP/MP v. UTU, NYD § 11 Arb., Case No.

3 (Fredenberger, Jr.; 6/24/86). The Appendix C-1 arbitration

decisions cited by the cCarriers are distinguishable since the

" employees in those cases did not show a reduction in compensation

‘at any time during their protective period. Nonetheless, the

critical words "worse position” éontemplate that an employee must

~suffer some detriment to his empioyment' status. The parties'

dispute herein centers on whether or not Claimant was placed in a
‘worse position with respect to his compensation. More precisely,
the parties disagree over whether or not Claimant's test period
average earnings were improperly inflated because he performed
overtime service during his test period.

TCU EXHIBIT 10
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prior Arbitration decisions differ over what earnings should

be included in. a workef's test period average earnings
calcuiation.‘ Compare Arbitration Board.No. 284 (Robertson) with
Section 13 Disputes Committee, Docket No. 137 (Bernstein). VThus,
theiterm "total cdmpensa%ion" appeva.ring> in Se;:tion 5(a) of the New

York Dock Conditions -is susceptible to more than one

interpretation. Eowever, the term cannot be wholly void of

meaning. If the ICC had desire to restrict test period average

earnings to an amount less than aggregate earnings, it would have
used words such as "straight time wageg" or "monthly rate of pay"
or "hourly pay réte" or "normal earnings" ih.iieu of - the brdad
terms "monthly'comp'ensaf.ion" and "total compensation" which are
found in Section 5(a). While test périod average earnings cannot
be computed 'sclely with straight time earnings, the term "total

compensation" in protective arrangements 1like the New York Dock

Conditions has evolved over the years into a meaning slightly at

variance with the literal language. As the Section 13 Dispﬁtes‘

Comiﬁtee ruled, excessive overtime earnings directly attributable

-to the imminent coordination are outside the ambit. of total

compensation. _ The exception is narrow. The Carrier bears the
heavy burden of proving that the overtime was extracrdinary and
linked directly to the impending implementation of the

transaction. Reqular overtime, recurring overtime or casual

. overtime attached to any assignment is properly included within

the test period average earnings. The narrow exception, which
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excludes only one type of overtime, is designed to prevent
employees from profiting from the transaction. Excessive overtime

earnings arising directly from the transaction would not have

otherwise accrued to the employee if the carrier did not implement

the transaction. In such instances, the employee would obtain a
windfall - multiplied by the number of yeﬁrs in his protective
period. Whethér any overtime which an employee earns during ﬁhis
test period should be included or excluded from the Section 5(a)
formula must _be decided oh a case by case basis using' the
guidelines discussed above. 7

In this particulaf case; the Carrier hasknot demonstrated
that the overéime Claimant performed during his test period
aro;e directly in anticipation of the imminent transaction. When
the Carrier initially revoked Claimant's New York Dock protective
status, it' did not ailege a miscalculation in Claimant's test

period  average earnings. Instead, the Carrier premised the

- revocation entirely on Claimant's capacity to procure-an identical

position with a pay rate equal to his prior position. The Carrier’
focused solely on Claimant's basic monthly pay and wanted to
exclude all.earnings above that rate. However, as we discussed
dbove, the test 'periéd average earnings often will include
earnihgs above and beyond straight time wages. As this case
neared arbitration, vthe Carrier raised the abnormal overtime
issue. To buttress its assertion, the Carrier submitted the

statement from the Banking Manager. However, his statement

TCU EXHIBIT 10
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reveals that Claimant's overtime earnings, which were fairly’
constant during his test period, were neither abnormal nor related
to the transaction covered by Implementing Agreement No.lzs. fhe
introddction of the,computer'p:ogram>was completed by Januéfy,
1986, yet Claimant continued to perform overtime service through
June, 1986. Indeed, his overtime earnings apparently peaked in
March, 1986'when,he teceived~ovettime pay of $704.27. As the
Manager attested, the workload was.g:eatér than the clerical staff
could handle dufing regular work hours. With the addition of
another position following Claimant's displacement, the overtiﬁe
disappeared. Therefore, the most plausible explanation for the
testjperiod ovértime’was a steady workload which employees could
not handle without working overtime. Finally, this Claimant did
not participate in - the transaction covered by Implementiné
Agreement No. 28 (although he was clearly. affected by the
transacﬁion). The Carrier has not explained to this Committee how
Claimant}s test period overtime was due toc an impending~

coordination which did not result in the abolishment of his

- position. Therefore, an employee can incur a reduction in

compensation even if he rétains the same job title, same straight
time rate of pay and general duties. Afbitr;tion Board No. 289,
Docket No. 2 (Bernstein). v

Claimant fell squarely within the definition of a displaced

employee.
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Because we have found that Claimant is a displaced employee,

we must address our second issue, that is, whether he is entitled

to a displacement allowance. Even if an employee satisfies the

definition of a displaced employee, he might not be entitled to a

displacement allowance during each month of his protective period.
Uy v. C&Q/B&O, NYD § 11 Arb. (Prover; 5/18/87). _

The ICC, when it promulgﬁted Section 5(a), realized that
the Amount of the disélacement allowance might fluctuate from
month to month. The Commission began Section 5(a) with the words

"so0 lohg after..." which demonstrates the Commission's recognition

that the displacement allowance would have to be computed on a 

month by month ﬁasis. Moreover, in the third paragraph of Section

5(a), the Commission stated that whenever an employee receives

compensation less than his test period earnings in any month (not
necessarily every month), " the employee 1is entitled to the

difference. Therefore, if Claimant earned 1less than his test

period average earnings (which includes his overtime compensation)

in any honth‘after his displacement, the Carrier was'obligatéd to
pay him a displacement allowance computed in accord with Section
5(a) of the New York Dock Conditions.

The Carrier is concerned about the chain of displacements
which, in the long run, $teadily expands the_péol of employees
:eceivinq New York Dock protective ﬁenefitsr Nothing in'the New
York Dock Conditions places a cap onbthewnumber of employees who

might receive displacement allowances. The employeé need only

TCU EXHIBIT 10
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trace his displacement to a Section 1(a) transaction. [See also

Section 1(c) which defines a dismissed employee.] The Carriers
nonetheless contend that the chain of displacements causes them to

disburse an excessive and inequitable number of displacement

allowances. We are unpérsuaded by this argument. The Carriers

are forgetting the source of their problem. It is the cCarriers'

transaction that disturbs work place tranquility. Absent the

_transaction, there would not be a chain of displacements. In

addition, the bumping which occurs when a transaction is
implemented simply reflects the natural operation of the well
entrenched seniority principle. The parties recognized, in
Article III, Section 3 of Implementing Agreement No. 28, that the
effects of a transaction could flow to areas remote from the
department where the  transaction was ~actually implemented.
Finaily, while the chain of displacements may regquire the Carriers
to pay many allowances, the Carriers' liability is not limitless.
Should an employee fail to exercise his senioriﬁy to an available
pbsition producing compensation «greatér than the position he
elects to retain, Section 5(5) of the New York Dock Conditions

allows the Carriers to offset the employee's protective guarantee.
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" TCU and UP/MP Award No. 5

NYD Section 11 ‘ Page 16

AWARD AND QRDER
The Answer to the First Question at Issue submitted by the-
Organization is Yes.

The Answer to the Second Question at Issue submitted by the
Organlzation is Yes. ’

The Answer to the Question at Issue submitted by the
Carrier is Yes.

Dated: narch 1, 1988

J@“M s~

ynch ' L. A. Lambert .
Emplo es' Member Carriers' Member

John B. LaRocco
Neutral Member
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A "RSUAN TION
QF THE NEW YORK DOCK CONDITIONS

Id the matter of ICC F'manée
Docket No. 32549 between

Burlington Northern Santa Fe : :
Railway Company : : DECISION

-and-

Transportation-Communications
International Union

el itration C it
J.C. CampEell, Organization Member
Dan Kozak, Carrier Member
Joseph A. Sickles, Neutral Member
The Interstate Commerce Commission (ICC), the predecessor ageacy of the Surface

Tianspurtation Board (STB), approved a merger and consolidation of the Durlington Northern

Railroad Co. (BN) and the Atchison, Topeka and Santa Fe Raiiway Co. (SF) on Aug.xstr 16, 1995

(ICC Finance Docket No. 32549). The VICC mmposed r.he New York Dock labor protective conditions
for affected employees. On December 19, 1995, the Burfington Northern Santa Fe Railway Compaay
(BNSF or the Carrier) and the Transportation-Comraunications Interratioral Union (TCU or the
Organization) reached an implementing agreement under the New York Dock requirements.
Subsequently, the Carrier notified the Organization on January 13, 1997, of its plans to
relocate certain clerical work. The Carrier planned to move the fleld support work that was

performed in SF Seriority District 709 in Topeka. Xansas, to a BN district in Fort Wort.ﬁ Texas, 114

TCU EXHIBIT 11
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¢ erical positions were affected. - At the same time, the custcmer service work that was belng
;;_:rformed in Fort Worth would move to SE Seniority District 709 in Topeka. This swap was
azcomglished on March 22, 1997, All of the customer service pdsitions in Topeka were rebulletined,

Meanwhile, the Carrier also noﬁﬁed the Organization in December 1996 and January 1997
of its plans 1o move most of the a;couming wark being done in SF Seniority District 1G1 in Topeka

to the BN in St. Paul, Mimesota. A total of 87 clerical acccunting positicns in Topeka (out of 101)

were apolished in February and March 1997. The affected employees were placed in other SF

positions in Topeka.
Many of the employees in SF Seniority Districts 705 and 101 were displaced or dismissed as

a result of the two transactions and are receiving New York Dock protective benefits. However, the

Carrier denied benefits to 24 employees from Seniority District 705 and 2 employees from Seniortty

District 1Ul. When the parties were unatle to reach agreement on the eligibility of these 26

employees for New York Dock pmfecti?e benefis, the Organization invoked arbitration under Section
11 of the New York Dock conditions by letter of July 10, 1998.
A hearing was held on January 28, 1999, at the offices of thg National Mediation Board in

Washingtor, DC. The parties exchanged prehcérlng submissions on January 14, 1999, including

nutieivus prior arbitration awards | Bath parties were afforded full opportunity to present their

arguments before the three-person arbitration committee.

1ON'S ST N

“Are T.G. Bingham, et al,, displaced employees pursuant to New York
Dock? Shall Cartier now be required to determine the claimants’ test
period averages as of the date they were affected by a transaction and
allow their claims for New York Dock?” :
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CARRIER'S STATEMENT OF THE [SSUE

**Are claimants entitled to a “dispiacement al:owance” under the New
* York Dock conditions, Asticle 1, Section $, even though each claimant
- displaced 10 a position with Uic samne daily rate of pay as their former
~ position, working conditions remained unchanged, and the quantum

of work in the depariment, as measured by actual av axla.blc overtime,

" increased subsequent to the transaction?”

NT QF FACTS

The relevant provisions of-the New York Dock conditions state:

1. Definitions — (a) “Transaction” maeans any action taken pursuant
to authorizations of this Commission on which these provisions have
been imposed.

(b) “Displaced employee™ means zn employee of the railroad who, as
a result of a transaction, is placed in a worse position with respect to
his compensation and rules governing his working conditions.

L I W

5. Displacement allowances — (a) Sa lorg after a displaced

employee’s displacement as he is unable, in the normal exercise of his

seniority rights under existing agreements, rules, and practices, to

obtain a position producing compensation 2qual to or exceeding the .
compensation he received in the position fem which he was

displaced, he shall, during his protection period, be paid a monthly

displacement allowance equal to the difference between the montily

compensation received by him in the position in which he is retained

and the average monthly compensation received by him in the position

from which he was displaced.

Each displaced employee’s displacement allowance shall be
determired by dividing separately by 12 the total compensation
received by the employee and the otal Line [Ur which he was paid
during the last 12 months in which he performed services immediately
precedmg the date of tus displacement &s a result of the transaction
(thereby producing average monthly compensation and average
monthly time paid for in the test pericd), and provided further that
- such allowance shall also be adjusted to reflcct subscquert general

TCU EXHIBIT 11
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Wwage ncre -ses.

" Ifadisplac 4 employee’s compensation in his retained position in any
rmonth is lss in any month in whick he performs work than the
aforesaid : verage compensation (adjusted to reflect subsequent
general way ¢ increases) to which he would have been entitled, he snall
be paid the difference, less compensation for time lost on account of
his voluntary absences to the extent that he 13 not available for service
equivalent to his average monthly time curing the test period, but if in
his retained position he works in any morth in excess of the afaresaid
average monthly time paid fcr during the test period he shall be
additionally compensated for such excess time at the rate of pay of the
retained pcsiton. -

The parties agree. that the swap of field support work and customer service work in Senjortity
District 7C9 and the transfer of accounting work cut of Seniority District 101 wers transactions uncer
New York Dock. All 26 claimants in this dispute were placed in jobs at the identical wage grades they
held before the subject transactions. Prior to the transactioas, the 26 claimants had worked various
amounts of overtime; subsequent to the transactions, they also worked various amounts of uverliie.

The Carrier states, withoct refute Som the Organization, that the amount of overtime actually
worked in the two seniority districts increased substantially in the year after the transactions. In
Seriority District 705, overtime hours increased 24.9 percent from 1596 to 1997. In Seniority
District 101, overtime increased 32.8 percent from 1996 to 1997

The 26 claimants concluded that their incomss declined in at least some of the months
following the transactions. The TCU requested that the Carrier compute the test period averages
(TPAs)—average monthly compensation and average monthly time paid for—for the 26 claimants.

The Carrier refused to compute the TPAs, insisting that the 26 employees were not adversely affected

by the transactions. =~
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Caier's Position

The BINSF asserts that the clzimints arc rot displaced employees under the New York
Dock conditions because they wure not placed in a “worse positicn” as a result of the
transactions. Although the 26 clzimants were affecied by transactions, they wers rot
adversely affected, the BINSF insists. All 26 claimants were placed in jobs at the
same wage grade: and with the increase in overtime in their departments, they all
maintained the same or greater potentiai for earnings:

A reduction in earnings for a month or so cannot automatically be
assuined to be the result of 2 transacticn, especially since the quaaum
of work In the affected offices, as measured by available overtime
hours, actually ingrzased in eack of the scniority districts after the

transaction. . . . An occasional dimunition in earmings in a particular
month after the transaction does rot make an mdm\.um a ‘displaced’
employee.

The Carrier continues that a2 comparison of the average manthly conpcnsanon during
the test period: .

-t0 an isolated month of compensation followum the traasaction is
not [the] proper critzrion to determine whether an employee has been
placed in a worse position regarding compensation as a result of a
transaction.

The Carrier says that the clzimants’ reduced earnings were due 10 factors unrelated
to the transactions. It notes that if the claimants did not work as much overtime after
the transactions—despite the increased availability of overtime work— it was simply
because many of them had not bothered to qualify for the overtime work on other
positions that was available to them. - According to the BNSF, qualifying would have
been a simple matter, as it was the satne Lype of work the claimants did on their
regular jobs, but involved different commodities. Prior to the transactions, the
claimants had taken the initiative to qualify for overtime work on other positions, and
they are obligated to do so in their post-transaction pesitions in order to work the
same number of hours they did before the transactions.!

The BNSF further contends that it has no obligation ta compute TPAs for employees
who are not adversely affected by a transaction. The BNSF claims that the

lThe Carrier also driefly notes that some employees. on occasion, have refused ovemme
for which they were qualified.

TCU EXHIBIT 11
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Organization has requested TPAs as a back door approdch to demonstrate that the
clalmarns were in a “worse positior.” The Cz tier cites several arbitration awards that
have held that the TPA is a formula intende 1 1o calculate the amount of New York
Dock protective benefits owed, not if such be: efits are due. Thae Organization has the
burden of first proving that the claimants wer.: adversely affected by the transactions;

and, the Carrier maintains, it has failed to d¢ so in this case.

von’s Posi

According to the TCU, the Carrier initially denied New York Dock benefits to the
claimants based solely on the grounds that they had been assigned to positions at the
same wage grade and, therefore, were not placed in a “worse pesition” with respect
to their compensation.. The Carrier is mistakenly interpreung tae term
“compensation” as used in Section 5(a) of the New York Dock conditions to mean
“rate of pay.” The Organization submitted numerous arbitrarinn decisions supperting
its argument that “compensation” under New York Dock means total earnings,
including overtire, allewances, bonuses, and other elements of pay.’

Using their pay stuks for the 12 months prior to the transactions and the months
following the transactions, the claimants conchided that they had suffered a loss of
earnings as a result of the transactions. The loss of earnings was due to post-
transaction overtime, an element of “compensation” under New Iork Dock Once
there is a transaction and employees have idertified facts which they believe
demonstrate an adverse effect of the transaction, the burden shifts to the employer to
prave that something other than the transaction was the cause, the Organizaticn
argues.

Mocreover, it is not necessary that an employee’s reduction in samings oucur
immediately after a transaction in order to-be related to that transacticn, the

Organization adds. -

Late ir the stages of handling on the property, according te the TCU, the Cartier
seized upon the issue of gvertime to bolster its argument thal Lhe cleiwaits were not
in a “worse position” as a result of the transacticn, but rather as a resul: of their
failure to work overtime. If the Carrier feels that individual employees are not
fulfilling their obligations to make themselves available for sufficient overtime service
to satisfy their average time paid for in the test period:

.. . then the Carrier reeds to decline their momhly claims on that
basis, pay the displacement allowance which the Carrier calculates to

*The Carrier also submitted numerous arbitration decisions that equate “compensaticn”
with “rate of pay.” It is apparent that arbitral authority is split on this issue.

6
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be correct, and let the displaced empioyee zipeal the Carrier's
declination if desired. i

The TCY argues:

It is not appropriate for the Carcier to paint oll of the displaced

emp.oyees with the same broad brush, as it has done in this dispute.
The relocation of the clerical functions involved i this case was anticipated by the
Carrier in its merger appiication to the ICC, the TCU notes. The transfers of
funciions between the BN and ST seniority districts would have been prohibited by
the coliective bargaining agreements were it not for the ICC-approved merger, and
labor protective conditiens were imposed as a quid pro quc. There can be no disputc
that there was a ‘“transaction” as defined by New York Dock. and the empioyees have
identified facts (reduced earnings, as deterrined from their pay stubs) that
demonstrate that they are in a “worse position.” Therefore, the Orgarization asserts,
‘the Carrier is obligated to compute the TPAs for the 25 claimants.

DISCUSSION
The ‘initia.l issue that must be addressed—because it is central to the other issues raised—is -

the interpretation of the word “Emnpcrma:ion" as it is used in Sections 1 and 5 of the New York Dock
corditions. Both parties have cited numerous‘arbitration awards on this issue, and the cited awards
are contradictory, The decisions submitted by the Carrier hold that an employee moved, following
a transaction, to a new position at the game rate of pay is in no worse positioﬁ with regard to his
compensation——essentially equating “rate of pay” or “hourly rate” ﬁth “compensation.” The
decisions submitted by the Organization give a more expansive definition to the term “co‘mpcn@ion,"
specifxcaliy stating that it includes overtime pay.

 We are inclined to adnpt the more exparsive definition. Clearly if the TCC had intended
“hourly- pay” or “ratg of pay” £0 be the criterion for assessing an adverse impact on employees

atfected by a transaction, they would have used one of those phrases in drafting the New York Dock

TCU EXHIBIT 11
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conditions. By using “compensation,” the ICC rnus;t have had in mind elemen:s 1 addition'tc straight
hourly wages. The word “compensation” is brcad enough to include shift diff rentials, allowances,
nvertime, and other elements cf pay. in addidon to the centractually provided houurly rate. Exceptions
to the inclusion of ai/ elements of compensation are very narrow.’ | |

Tt is interesting tn note that the hmader definition of “coripensation” could conceivably mean
that an employee moved to a lower-rated job with a lower hourly rate of pay following a transaction
may not be entitled to protective benefits under New York Dock. Such an emplovee could receive

allowances or a shift differential or sufficient overtime work to more than make up the deficit in

hourly wages. Using the Carrier’s definizion, this employee would be in a “worse position” because

his rate of pay‘would be lower. .Using our definition, this employes would not be entitled to a
displacement alldwance.

With overtime p;yménts included in their pre- and post-transaction “average montbiy
compensatian,"wand with the evicence from their pay stubs that their ea.miqgs declined in close
proximity o the Uansactivus, the claimants have established at least a reburtable presumption that
they are displaced employees emtitled to Vew Furk Dock protective benefits. At that point, the Carrier

was obligatcd to compute the TPAs for compensation and hours paid, as requested by the

" Organization. It strikes us as common sense to apply the principle Referee Bernistein articulated years

ago in Docket No. 62 under the Washmg'tarz Job Prolection Agreement. “In the normal and usual

case, applying the formula of Sccﬂor\ 6(c) [w h.lCh corresponds to Section & of New Vork Dock] will

*Neutral John B. LaRocco (TCU and Missouri Pacific/Union Pacific, March 1, 1998) has
indicated that one of the Very narrow exceptions to compensation to be included in the TPA is
extraordinary overtime worked in anticipation of an imminent transaction. He added that the

Carrier would have 2 “heavy burden”™ of provmg that the overtime was .inked dxrectly toa -
transaction and was not part of regular rseurnng, or casual overtime.

8
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show whether an employee is ‘in a worse position with respect to-compensation.”™ Tt » critical
language is unchanged from the Washin;rzon Job Protection dgreement.

The Carrier has argued that the claimants™ reduction in momhlf/ earnings is unrelated 1o the
tanvaction. The BNSF says the claimants’ failure to qualitv for the available overtime work and
alleged refusals of overtire are respoasitle for the earnings deficits. The Carrier places strong
emphasis on the fact that the amount of overtime actually worked in the affected seniority districts
increased subsiantially after the traasaction, and the empioyees had ample opportunity o earn

compensation equal to their TPAs.

The overtime figures cited by the Catizt (and wirefuted by the Organization) do suggest that

overtime certainly did not dimirush in the affected senuority districts. However, the figures alone do

not show if this overtime was suitable for the 26 claimants’ wage grades or if individual claimants had

sufficient seniority to be awarded tae overtune As the Organization suggests, a case-by-case -

investigation for egch claimant would be necessary to determine if they failed to meet their obligations
10 m*e themselves available fﬁr service, |

Even if a closer inspection reveals that there was suﬁéiem overtime suitable for the claimants’
wage grades and séniori-ty, there is the issue of the claimants’ failure to qualify for the particular
overtime work available. 'Thc BNSF points out that the claimants had, on their own initiative,
qualitied for overtime work on ather pasitions priot :o the transaction, and argues that they had an
obligation ta da so once again after the transaction. We do not agree. In the sbsence of the

transaction, the employees would have already been qualified for enough overtime to maintain their

~ Customnary earnirgs. It was the transaction that put them in she “worse position” of no longer eing

qualified for an equivalent amouat of overtime.

PAGES
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We also reject the Carrier’s argument that ﬂucﬁuations in carnings are normal and, thersfore,
an occasional Crop in earnings does not mean an employee is “displaced.” We find that the New York
Doc!bcvconditibns require a monthly determination for the duration of the protective period as to
whether an iﬁdi\'icliual cmb‘.oyccis in a'““»\"arse pos'itio\n”" with respect to ‘c'ompensat';on, ie, if his
mcml’ﬂy earTunygs ué less than hi:x‘ monthly average compensction in :ﬁc t;st pcricd.

" Therefore, the Carrier must compute the TPAs fér each claimant This amount must include
all overtime worked duringl the tes{ period* and during the protective period. In any month that a
claimant’s compensation falls below his TPA‘, the Carrier must pay a displacement allowance. The
only exception that would allow a desial of the cisplacement allowance is if a claimant refuses 1o
work ox’erﬁn@ for w_l'uch_b_e is qualified and c’onsequenﬂy.does not work enough nours m the monih
to match his TPA for hours paid. |

As a' means ‘o minimize the amount of protective benefits it must pay, the Carrier is entitled

to require employees to qualify for the available overtime work—on the Carrier’s time. In the.

absence of such a requirement, however, the Carrier may nct shiit the burden onto the claimants if

they do not work their TPA hours because there is insufficient avertime far which they are already

qualified.

“The Carrier objects specifically to including the overtime earnad by Claimant Usnick
when he worked during his vacaticn period, insisting that this was an cxtraorcinary payment. In
the absence of evidence that this overtime was due directly to an imminent transaction, we find
that this payment must be included in his TPA. ' '

10
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AWARD

The Carrier shall compute the TPAs for each claimant. The claimants
are presumed to be displaced employees in any month in which their
compensation falls below their TPA for compensation, assuming the
claimants have made themselves available for service for their TPA
hours. The Carrier shall pay a displacement allowance in each such
month, unless the Carrier can prove that the monthly decline in
earnings was due to factors other than the transaction.

This award shall be complied with 30 days after its effective date.

Jpseph A~ Slckles
eutral Member

@2 %@/Z/

/ Campbell
Org ation Member

Date: May I, 1999

11
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DECISION: The discontinuance -of the position of switchtenders and the resumption
of the performance of their duties by employees of Carriers using the
Depot facilities was not a "coordinaticmn’.

DOCKET NO. 62 -- Decision by Referee Bernstein

Brotherhood of Railway & Steamship Clerks, )
Freight Handlers, Express & Station Employees )
Vs, )  PARTIES TO DISPUTE

The Chesapeake and Ohio Railway Company )

QUESTION: (a) That the Carrier violated and continues to vioclate provisions of

Agreement between The Chesapeake & Ohio Railway Company, Chesapeake
District, The Chesapeake & Ohio Railway Company, Pere Marquette District (formerly
The Pere Marquette Railway Company) and its Employees represented by The Brother-
hood of Railway and Steamship Clerks, Freight Handlers, Express and Station Em-
ployes for each District signed July 22, 1954, effective August 1, 1954, and more
specifically Section 27 with respect to Washington Agreement of May 21, 1936, and
job stipulations of Interstate Commerce Comnission Finance Docket No, 15228, when
it failed to pay to Frank John Sana the difference between the monthly average of
his total time paid for during period July 1, 1953 and June 30, 1954 ($523.77/232
hours) and compensation received in his subsequently held positions (Yard Clerk
A-171/¥ard Clerk A-230). Claim applicable to all employees involved in the coor-
dination and continued in service under similar conditions and withour proper ad-
justment as required. . :

FINDINGS: On August 1, 1954 the parties entered into a coordination agreement in-

volving faclllCLES in Chicago, Illinois. This was one of a series of
coordinatlons and agreements growing out of the 1947 merger of The Chesapeake and
Onio Railway Company and The Pere Marquette Railway Company. The parties adopted
as- the test period July 1953 through June 1954,

In this coordination no employee was deprived of employment, Indeed,
two additional clerks were added to the force., No employee was continued in ser-
vice at a rate of pay lower than that received at the time of the coordination,

However, the employee used as an example, Mr, Frank John Sana, while
being paid a rate no lower than he received at the time of the coordination, re=-
ceived lower compensation in some months than the "average monthly compensation'
of the "test period". The dispute here invokes Sections 6(a) and 6(c); for .con-
venience the full texts follows:

“'Section 6(a). No employee of any of the carriers involved in a
particular coordination who is continued in service shall, for
~a period not exceeding five years following the effective date-
of such coordination, be placed, as a result of such coordina-
tion, in a worse position with respect to compensation and rules
governing working conditions than he occupied at the time of
such coordination so long as he is unable in the normal exercise

TCU EXHIBIT 12
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"of his seniority rights under existing agreements, rules and
practices to obtain a position producing compensation equal ™
to or exceeding the compensation of the position held by him gj
at the time of the particular coordination, except, however,
that. if he fails to exercise his seniority rights to secure —~
another available position, which does not require a change in EE
residence, to which he is entitled under the working agreement e
and which carries a rate of pay and compensation exceeding PN
those of the position which he elects to retain, he shall ‘
thereafter be treated for the purposes of this section as oc-. 1w

cupying the position which he elects to decline,"”

£

* % k% k hoh ok Kk ok ok kK Kk ok E kR

"(c) Each displacement allowance shall be a monthly allowance
determined by computing the total compensation received by the

employee and his total time paid for during-the last twelve b
(12) months in which he performed service immediately preced- :
- ing the date of his displacement (such twelve (12) months be- {T
ing hereinafter referred to as the "test- period") and by divid- L)
ing separately the total compensation and the total time paid for "
by twelve, thereby producing the average monthly compensation —
and average monthly time paid for, which shall be the minimum b
amounts used to guarantee the displaced employee, and if his =
compensation in his current position.is less in any month in
‘ ' : which he performs work than the aforesaid average compensation F
pfes he shall be paid the difference, less compensation for any L
time lost account of voluntary absences to the extent that he
is not available for service equivalent to his average monthly ~
time during the test period, but he shall be compensated in. !
addition thereto at the rate of the position filled for any time
worked in excess of the average monthly time paid for during the )
test period." ' S -
: .

In simplified form the Organization contends that whenever an employee's
. monthly compensation drops below the average monthly compensation of the test period,/™
as prescribed by Section 6(c), he is entitled to a displacement allowance. E!

The Carrier contends that so long as an eﬁployee has a position - full
time position - with a rate of pay equal to or greater than that he received at
the time of the coordination, he cannot be eligible for a displacement allowance.:

L

I believe that each position cversimplifies the actual provisions of
the Agreement, :

All parts of the Agreement should be read together and as harmoniously
as possible. Usually all language in an Agreement serves some purpose, although
this hornbook maxim is modified by the realistic proposition that some provisions
"of agreements are redundant. Which is the case depends upon the provisions and

.’ possibly their history; the ultimate conclusion is a matter of judgment.

e : Tn this case, the judgment is not difficult to make. Section 6(a) and
Section 6(¢) each serve a different function, although they are interdependent.
As contended by the Carrier, Section (a) prescribes the protections to be given

. TCU EXHIBIT 12
- 46 - PAGE 2

-

iy O




Y

employees "continued in service' and the conditions under which they will qualify
for the displacement allcwance whose formula is provided by Section 6(c).

That formula is to be applied to the twelve month period (the '"test
period") preceding the time when an employee is adversely affected by the coor-
dination, The formula guarantees that he shall receive at least the average
monthly ccmpensation of the "test period". This is so even if after the coor-
dination he works less than the "average monthly time paid for" during the test
period, If the employee works more than the "average monthly time paid for" he
is to receive the full benefit of that additional work at his thenm present rate .
in addition to the guarantee,

Clearly the function of the Section 6(c) test is to insure to the em-
ployee both the "compensation' guaranteed by Section 6(a) and whatever he earns
in hours worked in excess of "average monthly time paid for', This "compensation"

- is the product of this rate of pay, any arbitraries and the amount of time that
he worked. It is a commonplace of this industry that certain jobs normally in-
volve overtime, e, g, for a sixth day's work when an unassigned employee is not
available or for usual and recurrent, or at least frequent, overtime on given days,
Such overtime at premium pay is desired and considered a prerequisite of the posi-
tion, It seems quite cléar that in determining whether an employee is in no
"wsorse position with respect to compensation" after a coordination, the formula
is to reflect elements of compensation in addition to the "rate of pay".

The device employed is an “average'" of the "last twelve months in
which (the employee) performed service" preceding the adverse effect upon him --
thereby reflecting the fluctuations in such compensation that normally occur in
the course of a year, e, g, seasonal variations. OCbviously, the average will
serve only to approximate an equivalence in compensation '"before!" and “after"
cocordination. Generally the device is for the protection of the employee,. In
the normal and usual case, applyingthe formula of Section 6(c) will show whether
an employee is "in a worse position with respect to compensation™, In other
words, 1f an employee drops below the "average compensation' (all earnings) for
&z period equal to or less than the "average monchly time paid for" he makes out
a prima facie case that he is in a worse position than before the coordination.
.Because of the many variables -- new schedules, pcssible differences in size of
work force, probable differences- in volume of work, and a host of other factors --
the drop in average compensation is inferentially caused by the coordination.

The inference is rebuttable, Section 6(z) is quite explicit that the
"worse(nad) position" must be "as a result of such-coordination'. If it can be
shown that the difference in "compensation' is due to some cause unrelated to .
the coordination, the allowance would not be due. For this reason clearly demon-
strable abnormalities in the test period which are absent after the coordination
would negate the coordination as the causative factor, :

From this discussion it may be seen that neither '"rate of pey" nor the
"test period" averazze earnings is dispositive, The Agreement makes "'compensation"
the test of "warse(nad) position' and the test period formula provides the normal
and uvsual yardstick of ccmpensation, But, the eligibility of an employee for an
allowance depends upon whether any of the difference in compensation is a result
of the coordinaticn. Once the eligibility is shown all the difference between a
month's ccmpensatien azfter the coordination and the "test period" average is due
the employee., By adopting cthe average test, the parties undoubtedly anticipated
- { f=11ls 1
that some few windfalls would occur, TCU EXHIBIT 12
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In Mr, Sana's case it is undisputed ‘that he had abnormally high earnings
in the test period due to the fact that he frequently worked more than ome position,

Doubling up may be a nommal incident of a position -- but the situation

‘must be a rarity. Here it was due to the prospect of the coordination and the

Carriers understandable desire not to hire new employees before the coordination.
Where such a clear showing of abnormal earnings is made, the prima facie showing
is overcome, There may be complicated situations in which the lower compensation
is the result of both an abnormal situation before a coordination and the coordin-
ation itself., It is sufficient for Section 6(a) to show that any part of the de=-
crease in compensation is caused by the coordination for an employee to qualify
for the full difference between the test period average and actual compensaticm
under the formula. ‘ -

The tests for "worse(ned) position' are applicable only to the first ad-
verse effect of a coordination, Once the employee is shown to be within the area
of employment adversely affected by a coordination he is entitled to the benefits
of the five year protective perilod provided by Section 6(a). This subject is more
fully discussed in Docket No, 67, which is to be read in conjunction with this
decision in order to ascertain the rights of employees under Section 6,

DECISION: (a) Employees may be due displacement allowances even if they are in
positions carrying a rate of pay equal to or higher than that received
at the time of coordination, Eligibility is established of a month's compensa-
tion (for a number of hours equal to "average time paid for") is less than that
of the “average monthly compensation' for an equal number of hours and any part

of the deficit is attributable to effects of the coordinationm,

(b) Frank John Sana is not entitled to a displacement allowance be- .
cause there is no proof that his post-coordination compengation was lower than the
"average monthly compensation" (for the number of.hours equal to "average time
pald for") as a result of the coordination,

DOCKET NO, 63 ~- Declsion by Referee Bernstein

Brotherhood of Railway & Steamship Clerks, Freight )

Handlers, Express and Station Employees )
vs. )  PARTIES TO DISPUTE-
The Chesapeake and Ohio Railway Company )

QUESTION: (a) That the Chesapeake and Ohio Railway. Company violated and continues
to violate applicable terms of its Agreement of April 1, 1958, with its

Clerical Employees, provisions of Washington Agreement of May 21, 1936, and stipu-
lations set forth in Interstate Commerce Commission Docket No., 15228 when beginning
April 1, 1958, it refused and continues to refuse to apply to its employees the

beneficial provisions of documents above referred to as a result of displacement

of its employees, or where employees are deprived of employment ss a result of co-
ordination of its facilities with those of the Pere Marquette Railway Company, and

TCU EXHIBIT 12
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In tha Mattar of Arbitration, betwean:

INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORXERS
System Council Na. €

and

CSX TRANSPORTATION, INC.

Dectsion of Arbitration Committee
pursuzant to Article I,
“of tha
Neaw York Conditicons (350 I.C.C. 60 (1979))
Imposed by the Intarstate Commarce Commiczion
in )
Finance Docket No. 28305 (Sub No. 1)

Saectian 11

John C, Fletcher, Chalrman % Heﬁtral Membar

C. A Meradith, Employee Meamber - R, D

Hiel, Carrier Mcmber
IBEW, System Council No. 6

CSX Transportation, Inc.
October 3, 1930 ‘ i

INTRODUCTION:

On January 28, 1987, Carrler =served notice on the
Organiiation. pursuant to the provisions of the Septembar .25,
1964, National Agreagment of (ts intent to transfar certatn
mechantical werk from tts Loulsvilla, Xantueky shops to Corbin,
Kentucky. Five months later, to the day, an Implemanting
Agreement was reached, which provided that New York Dock
Conditlons, (Mew York Dock Railuay Control = Brooklyn Festarn

TCU EXHIBIT 13
PAGE 1
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TREW . ‘ NYD Arb:tg:i
€sx HCXeah%a
‘ 8y
Ristrict Tarmi{nal, 350 I.C.C. 60 (1879,
the transcctlcn

would be applicabl(™

A
Mr. €. T. McXeahan, the harsin Claimant, ratained
seniorl:y tn the Elactrician's Craft at Loutsville,

P

Kantueky.}
However, at the time of the transaction he was working ag a
non-agreement Suparvisor at Carriaer’'s Evansville, Indiana
Locomotive Shap. In late 1987, Carriar downstized its non-
agreemant Supervisory waork faorce

, McKaeehan,
ralatively low ranking in this group

Supervisory pasition.
Electrician's Craft

)

£

bacause ©of nNis

was relessed from his
On November 12, 1987

1
. he exercised hisl]
sentlority,

)

1

McXeehan was ellcowed to place himself at Corbin.
vas advised that his Test Period Average
purposes,

-

H

i
|
|

for prctnctive pay
would be compu.ed in the following mannar:

)

In order to compute uh;t your protected rate
would have been if you had beaen an electrictan
at South Loutsville at the tima of tha transfar
of work to Corbin, we have requestad the Test
Period Averages computed at the ti{me of the
coordination for the contract employees ’
imnedlately sbove and below you on the senlority

I

E:
roster. As soon &s that information {se -
avatilable, wa will takae an averaga of thoss

two Test Period Averages and that amount E:
will be used 28 your guarantes rate. This

will- not bae cquivalunt to your supervisgory.
rates of pay.

)

R

The Organization filad a protest to this method of
compu!atlon of McKeehan's Tesat Pertod.

It agked that his Testr™
Pariod be determined as provided in the second paragraph of

L
k ¢ 3
Section 5(a) of the Conditions.
' -
It is the parties disagreament on the mathed of Lv
establishing Mr. McKeehan's Test Pertod Averaga which 13 thae
dispute defora this Arbitration ™

R

&

-

)

S R
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"Paga 2 of 13 pavex PAGE2

Toeks

)

{0




r

Ty

§ . S

e,

AR

£

et

r

o e S R TR

5w )

NYD Arbitraty,
CcSX R ) .

McXachan T¢

QUESTION AT ISSUE: ’

Tha Organizaticn fashions the Quastion at Iasue in thi
nmatter to hae:

(1> Ta Elactrician C. T. McKeehan entitled to
a Teat Period Average under New York Dock

darived from his aarnings received in thae
twelve. (12) montha in which he parfdrmed

sarvices immediately preceding the data of
hie displacement?

(2> As an employea protected under New York
Dock, what is the amount of the Test Pertod
Average for Electriclian €. T. McXeehan?

While Carrtar fashions it alightly diffaerant

Was the Teat Period Avnragu of Corbin, Kentucky,
Electrician C. T. McKeshan proparly arrived at
by ‘thae Carrier'a method of computation?

Thare are no procedural or jurisdictional impedinent:
to an award on theza questiona.

THE POSITION OF THE PARTIES:
i
The Posttion of the Organization:

The. Organtzation contends ‘that the only propaer mathed
of computing Mr. McKeahsn's Test Period Averaga s to literally
follow the method set forth in Section % (a) of the Cond{tions.
In doing so, it argues, Carrier must consider Claimant's earnings
receivad (n the twelva months in wWwhich he performaed Carrier
service immadliately preceding the Datae of hig displacement

which
mnyat include hia earnings

s a non-agreement guparvisar.

The Organization argues that Carrier’s suggestad mathod
‘of 'establisning Claimant's Test Pariod Avaerage, avaraging the
earnings of the individuals above and dalow McXeehan and

averaging these rasults to detarmine his TPA ts arbitrary and
without bastix undar ths Implementing Agreement or the Conditiens.

TCU EXHIBIT 13
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" cites a number of

. ’ o
- .
18EW y : NYD Arbttra |
~ ) LJ
cs :
X . : McKaehon
1
v’ L.‘J
In support of ita position the Organization ralieas -
a number of Awards of various tribunals,

‘but mainly it bottoms
T¢I U VP, Stalluorth
which concluded that:

1

{tg case on New York Dock Arbitratioen,
Arbiltrater, (February 28, 1989),

-
/.4 1

[
The proper methed for computing tast period i&
averages 18 to include both agreemesit and non- )
agreemant cospensation earned during tha . -
test pariod. . ; i:

The Orgenization asks that this Arditratfon estoblisx
Claimant's TPA &t $3,475.00 per month,

(his averzga monthly

) ]
compensation as & supervisor), plus Iincreasas. L“

The Poaition af the Carriar:

£}

Carrier contends that Claimant,
raturning to the Craft

(as a promoted emplof
entitlement

subsequent to the Ccordinationy, deriveL
to protectiva benafits from longuage within the
“Implementing Agreement which only convays:

i

... whatever rights (he) may have had if’
(he) had been present at the time of the
caordination

}

n{ff

The contemplates traating McXeahan as en Electrician and not a
non-sgreement Supervisor when developing his TPA

-

It a}éuoa that the way it'devclcped McKeehan's TPA w
consistent with prior arbitraticn Awerds on the subject.

dectsions on the subject,

et

Carri |

with particular gk
emphasis on Award 433, SBA 605, Elschen, Refaree, (May 21, 1884
: ©

stating: . : : El
It 1« unreescnadle to tha potnt of abaurdity B

te concluda that tha offtctial position worked, 'rW
irrespective of coampensation, should estsblish’ .

the protacted ratae which 18 the quid pro quo :

for conttinued (resumed) employability under ™

lhe BRAC Agreement. {

Carrier disputes that thae award of Arbitrator -
S(alluorth relied on by IBEW, is appropriate because {f it &‘l
followed non-agreemant Supervisory employnes raturning to thetl

I/)

TCU EXHIBIT 13
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McXeenhan. TPA

Craft would recaive more than:

v+ whatever rights they may have had ir

thoy had been presant at tha tima of the
- coordination.

It contends that the avaeraging method used in
determining Clainant's TPA was equitable and proper in tha
circumstances presént in thie cass.

DISCUSSION:

This case 1nvolves the correct mathod to Be used in
establishing Test Feriod Avarages cof an Electrician who perfarmed
no service within his Craft {n the twelve month partod
immadlately preceding his return to his Craft and subsequént
incluaion within coveraga of New York Dock protection. The issue
{s whether his TPA should be based on compensati{on carndgd Ln a
non-agreement Supervisory position or if 1t should be based on an
avaragae derived from the sarnings of the two individuals
immedtately above and below him on the seniority rostar. :
(Carrier indicates that it hss been unable to daevelop any esrnting
data on Mckeahan a2 an Electrician becausze of the langth of tine

he has been away from Craft snd the unavajlabdbility of payroll
recarcds back that far.>

It is our opinton that Mr. McXeehan's TPA must ba
developed tn the mannaer prescribed-{n Sectioen 5 (a) of thae
Conditions. Support for any othar method of development, no
matter how equitebla it may appear to soma, simply cannot be
feund in the language of the Inplemanting Agraement or in the
provisions of the Conditions. Moreover, as will be discusszaed . in
more datail below, prior arbitraticn authority supports the
contentions of the Organi{zat{on on this .point and not thoaa

"acdvanced by Carrler,

The language containad in Section S5(a) hag been in
place since 1373. And evan before that aimilar, 1if not
tdant{csal, language appearad in Section & of tha May 1836,
Washington Job Protaction Agreement, which, by all accounts, st
the prececdent establishing forerunner for the I.C.C.'s earliar,
Oklahoma, New Orlaans and Southern-Central of Ceorgif, Employee

TCU EXHIBIT 13
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Y
Protective Conditlions, requirqd to be imposed {n abandonment ang
merger transactions by Section 5 (2) () of the Intarstate !

- Commercae Act. Frcm time to time nagotiators in. ‘drafting cmplo&e
protective and Lmplementing agreamants have alterad the fcrmula

establiched by WIPA Section & and/or sections of I.C.C.

omploy
protactive conditions, to muilt thair sttuationce, byt this was e
done {n tha transaction undar raview hare. ‘ :

™
The fact that the parties to the Implementing Agree LJ
did not,

e

intentionally or unintentionally, sea fit to sltar, wha

others have termed "the straightforuard language of Section ' b
5(s)", as 1t concerns the

establishment of Test Partod Averag&ﬁ
must ba glven great walght and precludes subsequant alteration,

en our part thru the Arblitration process, on tha Bssis that cmes

party now considers that a literal appllcation of a TPA under é?
formula providad uould be lacking in equity.

)

This Carrier and this Organizstion spent five monthns,
from the dste notlce was given to the date the Implaemsnting
Agraement was signad, with the louisville -

an actllve negotiating steatus. While (t {s understood that in

that periocd full time negottfations did not ocecur,
that constcderabdle thought,

Ly

Corbin transaction

'ETZ)

it 1w clear
nevertheless, want
drafting 2 suitsble Implemanting Agreement.

praduct of these efforts {s

into the process
Tha resultiag
thoroughly detatled and contains no
less than 23 side letters covaring slmost avery tmaginable
sudbject and/or continguncy It 12 notable that while the
negotiators saw fit to modify some provisions of New York Dock.4‘
the TPA development formula provided in Saction %

,3

S

{

(a) was laft i;

. L
unchangad. .

IBEW Lcttor Noe. 13 to the Implementing Agraement Li

clearly provides that non~agraement Supervisors who lcse thetr ¥

jobs {nvoluntarily may exercise seniority rights back into ‘thelp.
Craft and be aentitled to whatevaer rights they would have enjoyehi
{{ they hed been prasent at the time the coordination occurred.
When this’ provision was included within tha Agreement {t shoul de
have been apparent to ‘all involved in the negotiattons that su:P
enployees were receiving rates of pay grealar than employess

working exclusively within the Crafyr. The parties wers, va &rd

certain, alsc awarae of the language c( Section 5 (ad of NYD Ly
Conditions on devalopment aof TPA's.
a
' , TCU EXHIBIT 13 ,
Page 6 of 13 pages. PAGE 6
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creditad undar tha Fedruary 7, 1983,
gseem that tha esarnings received {n that craft would not be used

BEW . :
! i NYD Arbitratie
csX

HcKeenhan T¢

ch.var, thny did not tee f{t to provida naw and

different language altaring the TPA development formula {n such
circuxstances. It would be an affront to the Arbitration procas

- to do g0 for them now. Especially stince wa arae not belng askad
to interpret intant of the perties or obvicusly ambiguous
language, but, tnstead, are being askad to eidestap “atraignht
forward language™ becasuse it is perceived as lacking equity

Carrier contends that it davelopment of Mckashan's TF
is consistent with prior arbltration Awards on thae subject
straess asdherence to the result of S8A 60%, Award Na. 433,
not find Award No, 433 faulty or inapprapriate in the
'cir;umctance: present thare. However, we have difficulty in
sccepting 1t as prececent ln our <asze beacause of two critical
factare,

It
Wa do

-First (t ahould be cbserved that compénsation

guarantees in the Februafy’?. 1863, Agreenant arae bifurcated.
Regularly assigned employees are protectaed with regsard to thatr

normal rate of compensaticn as {t existed on Octobar 1, L1964,
(plus tncreases). Other than regularly sssigned employees are

protectacd with a monthly displacemant sllowance, devaeloped
.somewhat s{milarly to those undar Saction S <a) of NYD. However,
the parties to the Fabruary 7, 1985, Agreement, tha controlling
{nstrument {nvolved in Award No.

433, . adopted sevaeral
interpretetive Questions and Answars which clearly axprtsacd
their intantion to exclude certain non-Craft cmployment which may
have occurred aarlier. One question, for axample was:
Queation Ngo, 9:  Can exployrent 1n’worae

than one craft ba counted in determining ﬁro—
tected status?

Answer to Question Mo, §:  Ordinarily not
however,

in cases such as promotion of &
telegrapher to tratn dispatcher, prowotion
of a clerk to yardmaster, eilc., where the
aeniority in tha craft from which pramotad

is retained, employment in tha highar class~—
"iftcatton will be counted.

If eervice in encther craft would not ordinarily be
Agreement, it would also

TCU EXHIBIT 13
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‘the special interpretations placed on tha February 7. 1963,

i
/ . L
: - ¥
1BEW

' v NYD Arbitratien
csXx o i

McKaehan T}ﬁ

i

aans

|
]

in developmant of TPA's But {n those {netances uharc such oth
craft sarvice was to be counted, the partias to the Fabruary 7, ™

1965, Agreament developed a computation procadurn which mat thi‘

‘L”I
contingency. Theatir solution i{s found in tha Ansuer to Quastion
No 1,” reading in part:

Qr

i

To the axtant that an employae whose guarantae
ig governed by Saction 2 &f Article IV ham
compensated service in such other craft

such garvice wtll aleo be included in
determining tha base perlod average earnings
and hours paid for. However, his base period
average monthly <arnings shall be computed

by taking his average hourly earnings in

tha basa pariod 1in the craft in which he

1s protected (adjusted to {nclude subsaequent

LI

)

™
general wage increases), multiplying by u
the total numbar of hours paid for in the '
base pariod in both crafts and dividing by ™
12. i b
Ao

It is not our purposn here to inttrpr‘t the Fcbruary 7 -
1965 Agreement, but, Lt seams that the Answer to Questicn No. ! L;

astablished a formula. where the hours worked {n the other Craft
‘are added to the hours worked {n thea protectad employees Craft =
and both are used with tna avaraga hourly earnings from thea Craft |
in which protaectad to develcocp a TPA. No such similar agreed to
tnterpretation exists with respect to Section 5 (a)- of New York. -
Dock or the June 26, 1587, Implementing Agrasment, parhaps 3
mecause tha Conditions and the Implementing Agreemant do nat l
spacifically exclude Carrier earnings {rom eourcesg outside an ™
employees Craft, which appaars to ba the cass, for ths most part,
under tha February 7, 1965 Agreement.

: )
submitted by Ll
have been carqfully /
They are detaermined not to be controlling dacausa of

Each of tﬁa othar awards from SBA 60S%,

Carrler as support for its contentions,
reviewad.

n
L
and thare are no similar understandings {n place for

NYD. and the Implementing Agreement, with regerd to Section 5 8,
which we ara awara of. i ‘

Agreement,

1
ems

TCU EXHIBIT 13
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_ Carrier 2leo has supplied Award 1, SBA 880, Saidenber
Raferea, (Novembar 20, 1576), desling with a dispute cvaer base
period compensaticn and tima paid for under tha 1966 Penn-Centr.
Merger Protective Agreqment. It 1s from tha novel ramedy
generated 1n this Award that Carrier daveloped ittt peer averagi:s

concept which it seexs to apply to Mckaenhan's situation.

Award
‘v

SBA BEQ cannct stand as precadent here bacause language of tr

UTU Merger Protective Agresment, undar reviaw thare

datailed -
~which service would count end provided spectal considarations ar

perieds while absent on leave for uni{cn business as wall ae timna
.working as an official,

supervisory or in a fully excepted
position.

For examplae the UTU Penn-Central MHergar Agreémdnt
developed train sarvica amployees test periods froa:

<o+ the tndividual's avéragn monthly compencation
for thae last twelve wonths in which he parformed
saervica in train service, )

..

A stmilar provisions 1s not pfcsent in the languaga of the
Conditions being reviawed harae. ’

Carrier Hat stressced that by using languags raeading:

=... 8hall be entitled to whatevar righta
thay =ay have had 1f thay had been present
at tha tima of the coordination.*®

in the Agraecmant and Side Lettar 13, it 1s manifeat that it wasx
the parties (ntantion to treat raeturning non-agreemnant

Suparvisors as if thaey had workad in
preceding the coordination that thay
the level of compensation they would
warked in the Craft during that tinme.

the Craft in tha 12 months
would only ba protected at
hava raeceived 1t they had

Even I{f this arguzment were accaptad in totsl a3
presanted, which 1t is not{ TPA's would atill hava tc be
daeveloped in accordance with the prccgdufas provided in tha
Conditions, which the parties did not modify. This procedure
raquires examination of the aarnings and hours in the preceding

12 montha end taking the “total compensation” received and divid

TCU EXHIBIT 13
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.Superviscrs are entitlad to'have their TPA's computed as providé

]

. ]

U .

IBE . NYD Arbitrat™
. - |

csx .

|
McKeehan ‘}"7

L
time paid for. ™ This rormula dsas not -
provide an axclusion of earnings raecaetved. in higher ratad s-rvxr‘
and {t doasg not provida for an excluslion of earnings recaivad un
lowar classes of service. The formula 1e¢ arbitrary - providing
for no exceptions of any type,

this numbar hy the “total

and whi{la soce may argue that 1201
1s not equitable to protect & demoted Suparvisor at his higher L/

rate others may argue that a reacently promoted Journeyman
Mechanic 1s not treated equitadly when lower rated helper or
appranticae serviZa would bde cou}ntad But, regardlesa of which i
perspective of equity and falrnese id considerad, the formuls (2
there, and that (s what must be followad,

unless tha parties ga(
flt to altaer its language. A situation not prasant herc.

)

9
However, if a general statement indicatlng that m
returning Supervisors are to be entitlad tao whatgver rights the;[w
may have had i{f they had been present at the tima of thea

transaction, was intended to provida a diffarent formula for o

\;v‘
developing TPA's it would have been quite simple to {nclude thidd
formula within the text of the Agraament.
dona.

¢
This of course was no
Tnis omission forces & conclusion that returning o,

z

by the language of Section S(a)

as 1f they nad been present at
the time of the coordination.

This computation includes
“compensation earned" 4n the precading 12 months

4
H

)

Many of Carrter's arguments here are similar to thcseﬂ

considered and rajectad in New York Dock Arbditration ICIY v. UP.\.

Stallworth, Arbitrator, (February 28, 1989).

In that case tha
contantions of the parties were statad to ba:

™
: L
The Carrier contenda that for purposas of
caleculating a Cleimant’'s test perlcd earnings, ™
the Claimants may not include compansation %
earned in non-agreement positions. The
Organization argues, howevar, that the Hewy .
Dock Conditions require the benefits to be . "%“
basad upon the tatal compensation during the -
preceding year 1nc1udin3 non-agreenant earnings. “
P
The dactsion of the Arditrator held: N
The Committes concludea that the literal language 19
of these sactiona (Article 1, Sectiona S{(a) & 6(a)) .
should ba appliad, and that all of Claimnt'
.
L“
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earnings with the Carriaer during the prior yaar,

‘ . whethar from agreement or non-agreement poaitiona,
§ ; ara to ba included fn the teat partiod earnings,
L ; . v »

W Aa the Organi{zation pointe out, the languagae of

thede sections sets forth a formula for calculating
nonthly allowancea basaed upon “total compensat{on®
in the servica of the Carrier “during the last
twelve months immedintely pracading the

date of his displacement asa a result of the
trangaction.™ Tha Committee concludes that

the litaral language of this seclion requires

the Carrtler to calculate benefits baced upon

all the jobs, agreemant and nan-agreement, hald
by an affected employee in the aservica of tha
Carrier for tha year prior to the transaction.

.

3 A

{

PR

It {a our view that this is a cerrect intearpretation of
the New York Dock Condittions.

As such 1t will bae spplied to the
= ) matter undar review here. ' :

v P,

Ona additional point. T ¢supra), also stated

E . .!har_:

The Committea is bound to apply the litaral
New York Conditiona,

e languaga of ‘the )
! -unless tha Carrier can show a compelling
o o " reason why this straightforward interpretation
) : doas not raflect the actual intent of the
- ) - Parties.
Carrier argues that in our case & "compelling reasocn™ to use a
Hui ) different mathod of computing Claimant'l TPA is that by
L protecting hie non-contract rate af pay he ucgld be recelving far
more than whatavar rights he may have had if he had been praesent
r\ . at the tima of the cocrdinayicn. ’
X iua i .
| This contention ix found to be unpersuasive because,
\?“ emcng othar things, {t oparatas from an aszsumption that 1t (s
L

_“rate of pay™ wnich is thas factor belng protected.
ts not tha elemant of pratection:

“Rate of Pay®
“compensation® {s tha term that

1a uead and that (s the element on which protection must ba
tasad. ’

TCU EXHIBIT 13
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Additionally, notlwithstanding Cgrrin}'s contentions -
when this matter was being reviewad on the property and M
notwithstanding its arguments befora this Arbitraticn, o

: we hava no
persuasive showing that at the tims the Implementing Agreamant

was under consideration and {n negotiations the partiaes ever TT
intended that Section 5 (&) evar ba appliaed other: than litn?alLy o
as written. Accordingly,. Carri{er has not shown a campelling P
reason why the straightforward language of Section 5(a) =hould §\
not te spplied to the development of Mckaahan'a TPA. .

Finelly, it should be observed that Carrier insists
that the Award in JCIU v, UE_is in Qrror. Howevar, 1t dces not

ci{ta a egingle other avthority {n which unaltared NYD Conditions

L

P
are scrutinized and a different result is reachead. As discussed Ei
abave, . each authortty submitted by Carrter tnvolved language ™
which could fatrly be interpreted to suppart the conclusion o
reschaed. Thase dacisions, though, canhot bs viewed as %}
contralling in this mattaer becausa of the existence of =
gignificant language differancesn between the Agreements. studled ~
{n those case and the Conditions under review hera. Lj
On the totelity of the antire record we are compelled —
to make an Award in faver of the Organization. : é;
=
L
Gk
. ’{j
-
™
|

!
i
-
I
. &l
e
1
L

e
Vﬁ
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Mckeehan TFA

Dated at Mt. Prespect, IL

‘Queaticn 1,

A W A R D

The Question at Isau-'posad by Carrier ta an‘uertd. No.

potead by tha Organization Lis anawered:

Sltctricinn C.
Tenst Pariod
include all

T. McXeehan 1s entitled to hava his
Average under New York Dock Conditioena
earnings receivaed in the twelve vnanth
period {n which hae performed servica immediately
preceding the date of hise displacement, including

earninga he received while working as a non-agreoment
Suparvisor.

Quastion 2, posed by the Organization 18 answered:

Flectrician C. T. McXeehan shall have his Test Period
Average determined by dividing separately by 12 the
total compensation reaceived and the total timoe for
which he was paid during the last 12 months in which

he parformed servica immedfately preceding the date
of hiz dicplacement.

Jonrmg__S¥ETCHER, Ltrator

Chai{rman and Ne al Membaer

(e ST

C. A. Meredith, General Chalrman
Employea Memder

Wt VS

R. . Hiel, Mansgar Labor Relstions
Ccrrinr Hamber

, this 3rd Day of October, 1990.
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CONRAIL-IAM&AW
~ NY DOCX (MGa)
(Custer, et al)

ARBITRATION BOARD '
ESTABLISHED PURSUANT TO ARTICLE I, SECTION 11
OF THE NEW YORK DOCK PROTECTIVE CONDITIONS
 AS IMPOSED BY THE INTERSTATE COMMERCE COMMISSION
' - IN FINANCE DOCKE’I‘ No. 31875

In the Matter of an Arbitration batween
CONSOLIDATED RAIL CORPORATION .
' ~ FINDINGS & AWARD

- INTERNNI‘IONAL ASSOCIATION oF MACHINIST“
' AND AEROBPACE WORKERS

'mmgnaum

1. wWith respect to each c1aimant, namely, J.
- Custey, R. Slunski, R, Endsley, 8. Thorpae, D.
Evanoski and T. Yuratovich, which, if any,
‘meet the daz:.mt:.on of a ¥displacaed employee'
.unde:: the New xg:js p_gg& conditions?

2. With’ rexpect to - oach.- if any, ‘Claimant

where the ansver to Quastian No. 1l-is
at:irmative.. -

) ‘What is the date of the beg:.nning, :
of ’ch- enployee's protective paricd?

‘ b) What Iis the correct calcuiation
of the -average xonthly ‘compensation

{TPA)" for use in determ:.n:nq dis-
placwont allowancts?

This arbitration arins pursuant ‘.:a ‘saction 11 of the New Yorl:

Dock employee protective conditions,. as imposed by tha Intarstaté

., Commerce Commission (the ICC) when it approved the merger of the

Monongahela Railway Company (tha MGA) into the Consolidated Rail
Corporation “(Conrall ox the Carrier),

“ Arbitrated Implementing Agréement that issued under date of June

and follaws an. Award  and.
21, 1993 in impluentat:.on of the ICC a.uthcrz.zed transaction.




. during which that emp

CONRAIL~-IAMGAW
NY DOCK (MGA)
: ~ (Custer, et al)
. Tha Claimants are employses of the former MGA whe are
by the International Association of Nachinists .na’ﬁ?::?fé‘.’
workers (the Employees or Organization). Three of the Claizants
had vorked in the locometive Shop of the MGA am NMaintenances of
- Equipment (ME) machinists, and three had wvorked in the Xain-
tenance of Wainmd 8l
. Way (MW) machinists,
who was likewise represented by the Organiszaticon. All of thess
former MGA exmployees hecame exployees of Conrail upon the consum-
matiocn of tha ICC-authorized mergex, ‘ v

On Junae 25, 1953, the Carrier addressed the follow
the organization:

"You are heraby notified that the HGA New York Dock Ar-
bitrated Izplamanting Agreemaent dated June 21, 1993 be-
tween the Internmatiocnal Association of Machinists and

Aerospace Workars, and Consolidated Rail Corporation and
Honggg;hnla Railway Company will becore effective July
2’ 9 o o X ) N

- on July 2, 1993, the exployees cof the formezr Monongahsla
Railway Company will be covered by the applicable Col-
lectiva BRargaining Agresxent bestween your Organization

- and Conrail. On that date and thereafter the coordina-
tion of work will take place in accordence with the
above-cited arbitrated impledenting agresszent and the

conditions imposed by the Interstate Coxmerce Coumission
in I.C.C. Finance Docket 31875.%

on the date that ths aforementioned Implexmanting Agreement was
nade fully effective (July 2, 1593) requesta were submitted to
the Carrier for sach of the Claimants toc be recognized and cer-
tified as a "displaced loyee* as that tern is defined in the
NY Dock Cenditiens. The basis of the claims and the resson for

the denial of the claims will hereinafter be summarized in the
position of each of the parties. :

A "displaced ‘uployu“ is defined in Section 1 of the NY Dock
Conditions to mean “an employes of the railroad vho, &8 & result

of a transaction is placed in a worse position with respect to
his compensation and rules governing his working conditions.®

A displaced erployse, pursuant to the NY Dock Conditicns, is en-
titled to a "protective period," or period of time (six years)
leyee is to be provided certain protactive
benegits, including a ¥mcnthly displacemsnt allowance™ asqual to
the differance batween the menthly compensation received by the
displaced employee in the position in which such employee is
retained and the average monthly compensation received by tha
displaced ezployes in the position from which such exployss was .
displaced. The monthly displacemant allewance is determined by

2

al Department of tha M3A as Maintenance of -
ogether with one other exployee (Kautzzman),.

ing letter to
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CONRAIIL~IAMEAAW
NY. DOCKX (MGA)
{Custer, et al)

dividing separately by 12 the total compensation received by the
enployes and the total time for which that exmployea was paid
- during the 12 months in which tha employee perforzed .compensated
service immediately preceding the date of that employese's dis-
placenzent as a result of the transacticn, and is commonly
raferred to as the "test pericd average.” : L

- The Awarded Ixmplementing Agreement did not xmandate, as reguested

by the Organization, that each axployed who was in active service
‘on the MGA on the dats the merger transaction was implemented be
certified us & protected employeas or that they be given a test
period average. However, the Currier did subseguently agres, at

.| the request of the Organization, to provide test period average

sarnings for the employess reprssented by the Organization who
held positions on -the former NGA for.the 12-month paricd from’
July 1992 through June 1993, nanely, the six Claimants in this
dispute., It was stipulated in the letter of agreamant, however,
"that providing this test period average earnings data does not,
in and of itsel?, establish that the employee has been advarsel

;ion allowance." :

affected or is sntitled to a displacement, dismissal or sapara=

-As indicated sbove prior to the merger, there were three ME
_machinists. positions on the former MGA. These positions weres at
South Brownsville, PA, and all three positions worked the first
t:é:k, Monday through Friday, with rest days of Saturday and
‘sunday.. . ‘ : . _ o _

_Effective the close of businass on Septexber 28, 1993, the Car-

rier abolished all three of the aforementioned positions at SQuth\A

Brownsville, PA that were being held by Claimants Custer, Blunski
and Endsley. At the sane time, the Carrier ‘advartised thres ME
positions at Brownsville, FA, cne on the first trick, and two on
the second trick. The three nazed Claimant each bid for and were

awvarded the positions at Brownsville, PA, which is located about

two riles distant from South Brownsvills, PA.

Thereafter, on December 22, 1993, the Carrier abolished the thres
ME machinists positions at Brownsville, FA that wers being held
by the three above mentioned Claimants and readvertised the three
positions to reflect a change of headquarters to Waynesburg, FA,
a location about 26 miles from South Brownsville, PA. The three
ME machinists positions and Claimants Custer, Slunski and Endsley
have resmairied at this location since that time.

The foragoing notwithstanding that effactive August 24, 1594 the
thres positions wers abolished and readvertised with one first
trick pesition (Claimant Endaley} and cone second trick position
(Claimant Custer), and & third trick position being vacant ac-
count Claimant Slunski, at that tizme, and for some months later,
baing off work as disabled/sick as a result of an injury.

3.




It is the position of the Organ
" titled to the smployse protect

CONRAIL-IAMEAW
NY DOCK (MGA)
. (Custer, et al)
Insofar as concerns Claimants Thorps, Evanoski and a
.who .vere working as MW machinists, together with non-':?:i:::écﬁ&
Machinist Xautiman, there was: no change in their positions untiy
. November of 1993. ’
was made in the MW machinist force. As a rasult of job abolish-
~ments, Claimant Zvanoski and. non-claimant Kautzman were essan-
tially forced to other positions available to them in an exercise
of their dove-tailed seniority on the Conrail Seniority District
Ko. 12A Roster at ths Conway locemotive facility.

The positions
for ths twe rexmaining Claimants (Thaorpe and Yuratovich) did not

change and they have remained hesadgquartered at South Brownsville,

Machinists Xautzman clained ccﬁitiutibn as an adversely af-
fected exployse for NY Dock benefits effactive November 15, 1953,
-and his claizm was subsequently granted by the Carrier. At the

time the Carrier agreed to honor Machinist Xautzman's clainm

(March 22, 1994), the Carrier cffered to treat Claimant Evanoski
in the same manner as Machinist Xautzman. The Carrier offer was
- rajected, and the claim for Claimant Evanoski continued to be
pursued, it being alleged, in principal, that he was entitled to-
certification and the payment of a.displacexant allowance as a
‘displaced exployee from tha earlier clainm date of

July ©2£ 1993 as
opposed to thie above aentioned date of November of 1993. -

"~ 'In this lattof 'rcgui-d, the Board. would ncti that nlthbuqh the

.Carrier does not dispute the fact that Claimant Evanoski wvas ad-
versely affected by the transaction, and that it had made an of-
far to treat Claimant Evanoski in the saxe manner as MW Machinist
Kautzzan, the Carrier says that it later withdrew the offer in a
finding that no claim had bean specifically filed for November of

The Organization disputes the contention that no claim was
filed for November of 1993.

In any event, the Organization continued to pursue the contention

that the six Claimants be certified or recognized as displaced
szployeas effective July of 1993, and when confersnces on the

 property failed to resolve the dispute(s) here at issue, the
~partiss determined that they would place such zatter to this ar-~

bitration board in the form of the Questions at Issue as set
forth above. o ) ~ ’ *

PQSITION OF THE EMPLOXEES:

ization that the Claimants are en-
. ive banegits prescribed by the NY
Dock Conditicns because each of them was placed in a worse posi-
tion with respect to compansation and/or rules governing working
conditions as result of the transaction or merger. Moreover, it

argues that what is done in placing one employes in an adverse
-~ situation places all in an adverse situation.

4

T

At that time (November of 1993), a reduction
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. CONRAIL~TAM&AW
RY DOCK (MGA)
(Custer, ot al)

The o:qﬁniution maintains that because of what if. 11s, ®
complexity of the different transactions/c CAlls, “the

oordinations of
consolidation® that the Claimants should be cortitfcd t&:

“digplaced amployees™ as of July 2, 1993, the dates that tha Car-
‘rier implemented the Arbitrated Implemenhting Agresment. :

Among other things, the Organization contends thit the CJ.ainéntn‘
vere placed 'in a worse position because the Carrier changed their
conditions of exmployment and did not make available to thez the

saze axcunt of hours of service and rates of pay which they pre-
viocusly vorked prior to the transaction.

. The Organizaticn says that each of the Claimants has made a prima

facie case that they each have bsen placed in a worse pesition
i with respect to compensation when sarnings dropped below the test
period average Zollowing the transaction to less than the
"average monthly time paid for," or they were placed in a worse
position in respect to rules governing their vorking conditions.
. The Organization thus says the burden shifted to the Carrier to

. gog: otherwise, and that, in this regard, the Carrier has failed
so. - ' , , .

The Orxganization also says that bscause of the many variables
(new schedule rules, differences in sizs of the work force, dif-
‘ferences in volume of work and, what it calls, “a .host of other
Zactors") the drop in average compensaticn and being placed in
vorse position is inferentially caused by the transaction.

The Organization says that vhils it recognizes that in order to
be a “displaced employse" that an individual must establish that
thay have been placed in a "worse position® as a result of a
transaction, that the whole of the consclidation of the MGA and
Conrail was a “transaction,® but that is not to say, the Or-
ganization asserts, that no action taken pursuant to the ICC
authorization, such as job abolishments or the combination of
seniority rosters is not also to ba considered as a transaction.

The Organizaticn thus says it is the Carrier's merger related
transactions/coordinations disturbed the work place tranquillity,

and that sbseant these transactions/coordinations there would have

baen no change in working conditions. ' c

In this same connection, thie Organization says that cperaticnal
changes, the transfer of equipment, and the restructuring of work
not only adversely affected the Claimants, bdut likewise had an
adverse lmpact on xll machinists on the Conrail seniority roster
into which the Claimants had their seniority dove-tailed, i.e.,

tha Conrail Seniority District No. 12A Roster.

The Organization thus asks thai all six Claimants be haid,té ‘be
displaced exzployeas under the KY Dock Conditions. - ,

L]
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CONRAIL~IAMEAW
. NY DOCK (MGA)
v Custer, et al)
‘It is the position of the Carrier that the Claipants d '
the datinition of a displaced employee as that term is :ogﬁe:. ;;
the KY Dock Conditions and has been recognized

boards of arbitration.

The Carrier says that the Claimants have suffered no diminution
of their compensation and that their work rules and work opper-

tunities have, if anything, improved as a result of the transac-
tion or merger. o T v

Further, the Carrier submits the under the sqh'cucl ©2 NY Dock

erbitration, employess have the initial burden of showing that

they have baen adversely affected a ‘transaction and that it is
cnly then that the Carrier has the burden of showing that any ad-
verse affect was due to a cause other than & transaction. In
this respect, the Carrier asserts that there has been no showing

of record that the Claimants in the dispute at issue have been
placed in a worse position. » e \ Kb

Rcthqr'thm having baen ndvcru'lyi affacted, the Carrier submits
v that no positions were abolished at the time of the transactien

© ¥ (July 2, 1993) and that all the Claimants received an increase in

thelr daily rate of pay. Moreover, the Carrier submite that the
sarnings of all the Claimants but Claimant Evanoski have in-
creased since the transaction. In this latter regard, the Car-
rier offers statistical data showing that the Claimants (except
Claimant Evanoski) experienced improved sarnings for the 12
months aftear the date of the clained adverse affect (July of

1993) that range from 7% to 30% over the 12 months which had

preceded the transaction. Thus, the Carrier offers that the

the same or like Jobs, they were paid at least the same, if not a

‘highar rate of pay, .and their overall earnings were more after
' the trmucticp was implenmented, . ’

"The Carrier also urges that the Organization is essentially seek~-
ing to reargue the case which led to the Arbitrated Implementing
Agresment, and more especially, blanket certification for all
ezployeas &s a result of the trangaction. 1In this respsct, the.
Carrier argues that it is not that the transaction tock place,
and had scme affect on an esmployee, but whether an employee was
placed in s vorse pesition with respect to their compensation and
rules governing their working conditions that defines an u\ploiu
as a displaced exmployes under the NY Dock Conditions. In ths in-
stant case, the Carrier maintains that the recoxrd shows that the

Claimants (except as concerns Claimant Pvanoski) ware not in fact

adversely affected as a result of the transaction. It tharefore
asks that the Questions at Issue ba answered in the negative.

8

‘in awards of past

Claimants, except for Claimant Evanoski, essentially stayved on’ '
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CONRAIL-IAMEAW
 NY DOCK (MGA)
{Custar, et al)

EINDINGS AND QPINIQN OF THE BOARD:

Clesrly, the XY Dock Conditions frucrib-, and it has long been
recognized in awards of arbitration boards in the disposition of
employee protective disputes, that an exzployee is not adversely
| affected by a transaction if that employee is enabled to obtain a

' positicn where compensation is equal to or greater than compensa-
tion prior to the transaction and that employee has not baen

-~ placed in a worse position with respect to rules governing their
. working conditions. - ,

That a position occupied by an employee at the time of the trans-
action is abolished does not, in and of itself, establish that
.such an smployse is thereby entitled to be recognized as a dis-
“placed or adverssly affected employee. It is only after an
‘employes affected by a transaction exercises seniocrity as a
result of the abolishment of a position that it may be deterzined
. if that ezmployees has in fact been placed in a worse positien, or,
principally, a position unlike that which the szmployes would have
stood for absent the transaction, . . :

' The MY Dock coriz_‘.litio‘nl prascribes that a d.{cplaccncn'c allovance
| shall be paid "so long after a displaced employea's displacemant

as he is unable, in the normal exsrcise of seniority rights under
existing agreements, rules and practices, to obtain a position,
which does not reguire a change in his place of residence,
producing coxpensation egqual to or exceeding the compensation he
‘roqcivod in the pesition from which he was displaced...¥ ° Here,
lexcept as concerns Claizmant Evanoski, there is no probative show-
ing that the Claimants, in the normal exercise of their seniority

rights under the qxis’cixég agreezants, rulas and practices, wverse
Q)

not able to obtain pos ns producing compensation equal to or
exceading the coxmpensation they had recsived as former MGA
szployees without a change in their place of residance..

The Board would also note that it finds it difficult to com-
prahend how it may be proparly argued on the one hand that the

I 2laimants lost work opportunities and, on the other hand, claim

‘that thess same individuals worked toc much."

Even if vas to ba found, arguenda, that tha earnings of certain
‘of the Claimants fluctuated over several months following the
|transaction, this fact alcne dces not establish that such a hap-
penstance was directly attributable to the transaction. In this
respact, the Board would note, and adopt as hera applicable, the
‘2indings (o2 Arbitrator Herbert L. Marx, Jr. as set forth in an
arbitration between Conrail and the BMWE, vherein it was stated
in part s follows: : . o

"It .=y be irgiud \t.hat New Yori'c Dock benefits are ap-
plicable in any month where compensation does not reach

- ?
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CONRAIL-IAMEAW
NY DOCK (MGA) .
(Custer, et al)

the test period average, and so. comparisons of annual
earnings are not relevant. The Arbitration Committes
understands and accepts this, insofar as it is ap-
Zgicablc to ezployess who have baen clearly dstermined
bs 'displaced exmployees' in a 'worse poaition.' Bt
this monthly test dcoes not»app{r in consider vhather
szployess are determined to be in a 'worse position' so
,\a;_to;quality thea for New York Dock in the first
“place. : , . : - .

In reqard to the question of whether the Claimants wers placed in
a worse position with respect to the xules governing their work-
ing conditions. As stated in the rindings.of the Arbitrated Im-
lamenting Agreezent, the parties were found to have been in

asic agreement that the then current Conrail-IAMEAW Schedule of

Rules Agreement be the surviving agreement when the MGA was

. merged into Conrall. The Board in that dispute stated in its

Findings that "both parties have wisely chosen to be in general
agreament that the Conrail=IAMiAW Schedule of Rules Agreement ba
':E licable when the former NGA employees are merged into Conrail,
albeit, -as indicated above, the IAMEAW would like to amend that

+ Agreezent to presarve certain MGA rules." :

-In the circumstances, this Board tiﬁds no basis for the Organiza-
"tion to .here be heard to say that the Claimants had been placed
in a worse position because of a change in rules governing wvork-

ing conditions. This, notwithstanding that, except for repeated

argument about those saze former rules of the MGA which vare
found not proper to be carried over, the Organization has not
identified any rule or working condition that would support the
‘contantion that the Claimants have in fact been placed in a worse

" position.

It'bcing evident in itudy‘ef the record that the Claiwmants, ex-

cept for Claimant Evanoski, have failed to establish a valid
basis to be recognized as entitled to the protective benefit
status prescribed by the NY Dock Conditions for a displaced
exmployees;, this Board has no alternative but teo deny each of their
individual claims. Accordingly, insofar as concarns Claimants
Custar, Slunski, Endsley, Thorpe and Yuratovich, Question at
Issus No. 1 is answered in the negative. :

“In regard to Claizant BEvancski, the Board finds tbat he was in '

fact adversely affected and meets the definition of a displaced

- employee under the NY Dock Conditions. And, as concerns the

question of whether a claim had been specifically filed for the
month of Novexber of 1993, we find tha record sufficient to sup-.
port the conclusion that even assuming, arguendo, a claiam had not
been 2iled for November of 1993 that the record in this cass, as
denonstrated by the Carrier's past willingness to treat Claimant
Evanoski in the same manner as MW Machinist Xautzman, supports a
f£inding that if a claim for November had not in fact been filed,
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CONRAIL-TAM&AW
NY DOCR (MGA)
{Custer, et al)

the Carrier was on notice from the prior filing of clains conm-
mancing with the month of July 1993 and the handling of the
claim, that the claim vas of a continuing nature. The beginning
of the protective periocd for Claimant Evanoski shall be the date
that he was displaced following the sbolishment of his positien
in Novexber of 1993. The calculaticn of Claizant Evanoski’s test
period earnings for use in determining any displacement allovance
to which he may be entitled is to be the l2~month period which
preceded the date he was displaced in November of 1993,

_AFARD:

The Questions at Issue are answered as set forth in the ’abcve /
Findings. That is, in the negative inscfar as concerns Claimants

Custer, Slunski, Endsley, Thorpe and Yuratovichs; angd, in the
positive for Claimant Xvaneski.

Rabcg,ié. Ect-rnon, CThairman .

and Neutral Member

ymondyJd. McMullen :
Ezployas uombcr‘

Philadelphis, PA ' ' ' A Saak ‘

April /D, 1995

S~




. Dissent of the Iémployeg Manber to the
Findings and Award Rendered by Chairman and
Neutral Member R. E, Peterson of the

: - ARBITRATIONBOARD |
ESTABLISHED PURSUANT TO ARTICLE I, SECTION 4
~ OF THE NEW YORK DOCK PROTECTIVE CONDITIONS
AS IMPOSED BY THE INTERSTATE COMMERCE COMMISSION
o IN FINANCE DOCKET NO. 3187$ |

In the Matter of an Arbitration between |

INTERNATIONAL ASSOCIATION OF MACHINISTS & AEROSPACE WORKERS

and
CONSOLIDATED RAIL CORPORATION

- Re: - New York Dock Disputes
Merger MGA - Conmail .
Claims of Custer, et. al. . .
- Date of Findings & Award - April 8, 1995

The Employee Member of this Board, based on the record, most vigorously dissents to the
Award rendered by the Arbitrator in the instant dispute. This dissent is due to the failure

- of the Arbitrator to properly interpret the provisions of New York Dock as intended by
the Interstate Commerce Commission (ICC) in behalf of employees adversely affected by
an ICC approved trangaction. I

In essence, this Board either did not understand the facts of the dispute that led to its
award or it chose to ignore the record of the dispute which clearly reflects that the
Claimants were adversely affected as a direct result of the transaction/coordination.
Subsequent to the effective date of the coordination, four of the Claimants' respective
camings consistently dropped below their test period averages, yet this Board has filed to
acknowledge that adverse effect and afford each of them the New York Dock

. "displacement* benefits to which esititled. _ ~ -
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The New York Dock clearly was mtended 1o protect an cmployee involved in a

transaction from being "placed in & worse position with respect to his compensation® than
theunployoewmddunnghxs Izmomhtenpmodzm

‘IthﬂrwaardthlsBoudhurdledonuthcbashofmdwsonuclmlynotonpomt
in the instant case, TheMazwaarddwiyutabhﬂwdthauﬂuctmonmmemployeu
earnings not associated with a transaction does not entitle one to a displacement
allowance. ‘However, in the instant case, the record clearly reflects that four of the
Claimants suffered a rea! loss of earnings as a direct result of the coordination, thus being
adversely affected, they were entitled to an appropriate displacement allowance for any
period in which their esrnings were less than their test period average.

Furthermore, in obvious disregard for the facts of the record of this case, the Arbitrator in

- the instant dispute stated in his Findings and Opinion that "... the Organization has not
identified any rule or working condition that would mpport the contention that the
Claimants havemfactbemphcedm 2 worse position.” (I bid, p. 8) The Arbitrator's -
conclusion is without merit. The Employees' submission, clearly established that each
Claimant was adversely affected as a result of the transaction/coordination. The

Ozgm:.wion, in its Submission, referred thstoard to no less than 15 awards supporting
the Employees’ claim. .

'In conclusion, the provisions o‘chw York Dock and the award mdaedimheinsum
case are in direct conflict one with the other as there can be no doubt that the Carrier's
merger related transactions/coordinations definitely caused each of the Claimants 10 be
adversely affected as such adverse effects are defined in New York Dock. It is quite
obvious that in this particular case, the record has been ignored with the subsequent result

that adva'uly affected employees have been deprived of their New York Dock

Conaequenﬂy this :ward is palpably crroneous, has no probauve value and should be

- recognized as such.

gl YL

: Genaﬂ Chairman, IAMAWD:mct 19
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In the Matter of Arhitration
. - TeT : fon 11
. ce (3
-Between:
BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES - Coe
And: ) )
- CONSOLIDATED RAIL CORPORATION
BAxbitration Committae
Herbert L. Marx, Jr., Chairman and Neutral Member
EKenneth R. Mason, Employee Member
: J. H. Burton, Carrier Menber
October 9, 19915 :
. Hearing held at Philadelphia, PA, August 27, 1992



OYEES' s :

Were Claimants (D. R. Jones, W. J. smith, Jr., R.
Weabry, J. B. Santangele, D. J. Flower, M. D. Lane, D. W.
Mason, D. M. Petrella, and G. Gonzalaz) placed in a worse
position in respect to compenmation and/or rules.
governing working conditions, or deprived of employment,
as a result of the transaction described in ICC Finance
Docket No. 31432 and thereby entitled to the labor
protective provisiens of New York Work Ry. = Control -
Brooklyn Eastem Bist., 360 I.C.C. 60 (1979)7

CARRIER’S QUESTION AT ISSUE:
Were the Claimants ( D. R. Jonas, W. J. Swmith, J. R.
Weahry, J. B. Santangelo, D. Jd. Flower, M. D. Lane, D. W.
Mason, D. M. Patrella, and G. Genzalez) adversely
affected by the transaction described in ICC Finance -

. Docket No. 31432, and are they entitled to the 1abor
- protective provisions under New -

, 360 X.C. C. 60 (1.9?9)?
BACKGROUND FACTS
The Carrier and CSX Transpertation jointly owned 16 miles of
trackage on the Akron Branch in Ohio. While the trackage was

predominately utilized by CSXT, the Carrier was respongible for

dispatching trains and maintaining the track. On January 31, 1989

a letter of understanding was reached between the two carriers,
providimj for CSXT to purchase the Carrier’s interest in the 2kron
Branch and to a'ssune,respénsibility for maintaining the trackage
and dispatching tzaiﬁs over the territory;.

The Interstate Cannerce Commission approved this undertaking

in Finance Docket No.. 31432, imposing New York Dock labor

protection for employees.
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Pursuant to_Se::tion 4 of New York Dock, an Implementing
Agreement was reached on January 30, 1390 between the Carrier ana
the Oxrganization. On February 6, 1990,. 'csxr assumed responsibility
for thg Akron Branch. Under Saction 5 (and in one instance,
Secticon 6) of the Iﬁplcmcnting Agreement, the Claimants were
furnished with test periocd earnings statements. The Claimants
continued to have’ Akron as their headgquarters until September 10",
1%940, when their headquarters wers transferred to Ravenna. No

changes were made in the Claimants’ titles or base rate of pay. .

EINDINGS.

There is no guestion that a transaction, as detined under New
York Dock, accurred in that control of the Akron Bra.nch was ceded
by the Carrie.r to CSXT. The result was that work on the Ak.ron
Branch was no 1onger available to Carrier’s Maintenance of Way

employees.. The Organization argues that tha earnings of the

'claimants were, at times, diminished not as to base rate but as to

total compensation as compared to the Claimants’ test period

 earnings. Based on this, the Organization contends that the

Claimants met the qualifying requirements of Section 1 (b) of New

York Dack, which reads as follows:
"pisplaced employee" means an employee of the
‘railroad whe, as a result of a transaction is placed in°
a worse position with respect to his compensation and
rules governing his working conditions.
The protectioni due = the Claimants, according to the
Drganization, is prov:.ded in section 5 {a} of New York Dock, which

reads as tollotm.

-2-




So long after a displaced employee’s displacement as
he is unable, in the normal exercise of seniority rights
under existing agreements, rules and practices, to obtain
a position producing compensation equal to or exceeding
the compensation he received in the position from which
he was displaced, he shall, during his protective pericd,
be paid a monthly displacement allowance egual to the
difference between the monthly compensation received by
him in the position in which he is retained and the
average monthly ocompensation received by him in the

positicon from which he wad displaced.
Thus, the Union contends that the transaction led to placing
the Claimants in a "worse position® owing to loss of overtime work

on the Akron Branch and that they are entitled to benefits in any

month when their compensation is  less than that of their test '

period compensation.

The Carrier centend‘sh'tb.at no "displacement® d:curi:ed in that
the Claimants continued in their pre-transaction assignments.
Earnings records show no éverall diﬁlhution after the transaction,
although this may vary depéxidiﬁg on changes in earning levels
‘depending on the general availability of work. According to thé
cari:iér, the loss‘ of tﬁe Akron Branch represented 20 per cent of
available work time, with the remaining 80 per cent unchanged.
Farnings may well vary depending not on the loss of the Akron
Branch but on chﬁngé'.s in the overtime reguired in the r_émaining
portion of the Claimants’ assignments. ,
In the 'Arbitraiion Comnittee’s view, questions as to 't.he

meaning of "position" in Section 1 (b) were properly resolved

in Transportation-Commupications International Union _and Norfolk

~ Southery Cerporation {(Neutral George S. Roukis, April 19, 1989),

which stated:

-3-
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‘the case for five months and nine months, respectively.

P

»+ » - the Board concurs with the Organization’s
interpretation that the word Yposition* as contained in
Section 1 (b) of the New York Dock Cenditions connoctes
status, situation or posture rather than a specific job
or assignmant. The pervasive arbitral authority cited by
the Organization supports our determination. ;

However, where there is no actual removal or transfer from a
*a specific job assignment®, as here, the Organization bears a
considerable burden to show that the Claimants’ vstatus, situation
or poétur;" was "worse" after the transaction. The Organization a
provided ‘data to shéw that in the first cne Er two months following
the transaction, monthly earnings to:\gost of the Claimants were
_iess than the test periocd average, and in two instances this was

The Carrier, however, supplies data which tells a different

“story. Iin a study of the annual earnings of eight of the nine

Clainants (cne t::laimant: having wér); only portions of the ydaz-s in
questien), .aarnings in 1891 were hightf;r than 1950 (pre-transaction)

for five of the Claimants and lower f:ﬁr three of the Claimants. In

a five-year study of the Claimants’ earnings (1987-1991) variations-
in earnings were common. For example, in 1588 earnings fo;.' all

Claimants were lower than 1987, despite the absance of any

applicable transaction.

It may be argued that New York Dock benefits are applicable in
any month where compensation does not. reach the test period
average, and sc comparisons of annual earnings or not relevant.
The Rrbitration Committee understands and accepts this, inéqfar as

it is applicable to. employees who have been élearly determined to

B T




be "displaced employees” in a "worse position". But this monthly
tast does not apply in considering whether employees are determined
tc be in a "worse position® so as to gualify them for Nﬁw York Dock
in the first place. o

_ It is clear that the Claimants have had a portion of their
work territory reduced as a rasult of the transaction. They did
not, howevar,- suffer displacement from their assignments nor
reduction in their work week or base pay rate. The only change

which can be put forth is an allegation as to overtime cpportunity.

lost as a result of sale of the Akron Branch. But the overall

earnings records, before and after the transaction, fail to praove

Vthatj the Claimants were placed in a "worse® position. Put another
way, the organization offers no convincing proof that overall
earnings were affected by loss of the Akron Branch.

As sta.ted in an Award concerning sale of track.age {Brothe ;]_mo

2L HMaintenance of wav Imploves and CSX Iransmortation. Inc.,
Neutral Nicholas H. Zumas, March 28, 1990):

. . The BMWE has not sustained its burden of proof in
this matter. Fluctuation of levels of compensation and
movement of territeory are normal characteristics of
maintenance of way employment. The fact that some-
Claimants had their work 1levels altered or their
headquarters points moved does not prove adverse effect
nor does it show the causal nexus between the transaction
and the adverse effect that is requirad. before :meos:mq
NYD protection benefits.

In sum, the Arbitration Committee here must rule on the

eligibility for Naew York Dock benefits for employees not reguired

‘to terminate their current work assignments ‘as the result of a

transaction. While it is within reasocnable possibility that such
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employees are found to be in a "yorse position™, there is no

convincing showing here of a consistent and clearly measurable

diminution of cc}mpensation owlng solely to the transaction.

AWARD _
The Question at Issue posed by the Carrier is answered in the

negativa.

The Quastion at Issue posed by the Organization is answered in

the naegative.

- HERBERT L. MARX, Jr., Chairman and Neutral Member B

J. H. BURTON, Carrier Membar

MASON, Employes Membar -

NEW YORK, NY
DATED: QEC 01 1992
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- DISSENT OF LABOR’S MEMBER

In the award, the Committee acknowledged a transaction, as
defined under New York Dock ["NYD"], did take place in the selling
of the Akron Branch Conrail to CSX Transportation. However, the
majority held that Clainants loss in compensation was not solely

attributed to the transaction.

In rendering its decision the majority of the Committee, held

in part:

"However, whers there 1is no actual
removal or tranzfer from a "“a specific job
assignment™, as here, the Organization bears
a considerable Yburden to show that the
Claimants’ ®status, situation or posture" was
wworse” after the transaction. The
Organization provided data to show that in the
first one or two months following the
transaction, monthly earnings for most of the
Claimants were less than the test period
average, and in two instances this was the

. case = foxr five wmwonths and nine - ‘months,
respectively.® "

‘and later:

: "It is clear that the Claimants have had
a portion of théir work territory reduced as
a result of the transaction.. They did not,
bowevar, suffer digplacement from their
assignments nor reduction in their work week
or base pay rata. The only chiange which can
be put forth is an allegation as to overtime
opportunity lost as a result of the sale of

* the Akron Branch. But the overall earnings

" records, before and arfter the transaction,
fail to prove that the Claimants were in a :
*“worse® position. Put another way, the
organization offers no convincing proof that
overall earnings were affected by the loss of
the Akron Branch."™ )

In the above quotes, this member <f£inds the majority
incorrectly placed the burden of proof on the Organization.
Section 11(e) of NYD, clearly places the burden on the Carrier to
show that something - other than the transaction affected the
employees. Section 11l(e) reads: o
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Section Jl(e)

"(e) In the aevent of any dispute as to
whether or mnot a particular employee was
affected by a transaction, it shall be his
obligation to ident:.fy the transaction and
specify the partinent facts of that
transaction relied upon. It shall then be the
railroad’s burden to prove that factors other
than & transaction affected the employee.®

Thus, this member finds the Organization identified the
transaction, and the pertinent facts relied upon. The Organization
offered pay records of the Claimants following the transaction.

These records showed earnings following the transaction were below
Claimants Average Honthly Compensation [MAMC®].

The Carrier presented to the Committee, the wage records of
the Claimants covering a five year period t1987—1991) In
rendering the decision the msjority based its findings, in part,
on the variations in earnings over that period. In doing so, this
menber finds the zmajority looked ocutside of the NYD provisions.,
NYD only provides for a review of earnings and hours worked during

- the prevz.ous twelve xonths, in which the Claimant had sarnings.

Undexr the second paragraph of Scctlontsj of HYD, the A¥C is
determinaed by adding together compensation earned by the employee

in the previous twelve (12) months in which the employvee received
compensation..

‘rlu.s amount is then divided by twelve (12). The
second paragraph in Section (5) reads:

“Each displaaed -employee’s displncenent
allowance shall be determined by dividing
separately by 12 +the total coampensation
received by the employee and the total tire
for which he was paid during the last 12
months in which he performed services
immediately preceding the date of his
displacement as a result of the transaction
(thereby producing average monthly
compensation and average monthly time paid for
in the test pariod), and provided further,
that such allowance shall also be adjusted to
reflect subsequent general wage increases.™

In this member‘s opinion, NYD only provides for the comparison

of earnings with that of the employee aver the previous twelve (12}
months in which the enployee had earnings.

Committee to review anything outside the pervious twelve (12)
nonths, in i

Hence for this

which the Claimant had earnings, was done outside the




prov:.é:.dns of  NYD. Accordingly, this member must re]ect any
nndlngs based on a five (5) year review of wages, while taking the
position the Carrier failed to meet its’ "burden of proofv,

In the Carrier’s presentation hefore the Committee, the

Carrier acknowledged that approximately twenty percent (20%),
(O0rganization contended it was a far greater percentage) of the
time worked by the akron Track Gang, was spent on the territory

. covered by the transaction. Further, the Committee acknowledged

. the work opportunity for Conrail employees, on the territory
covered by the transaction, would ne longer be available to
Claimants. : :

However, the majorlty held Claimants were not dlsplaced from
" their ass:.g’nments, and with their work week and base pay rate
unchanged, combined with other factors that may affect earnings,
"Claimants wexe not placed in to a "worse position®, in regards to
either work rules or conpensation, as a result of the transaction.
Thug, Claimants are not entitled to the protection provided under
NYD. According to the mnajority, CIainants loss in campensation was
-the result of other factors. .

. This Member disagrees. Instead I find that Claimants . uere
.«.placed in a worse position with respect to his compensation and
'rules governing working conditions". The Committee correctly
:found, following the transaction Claimants lost the ability to work
on a section of track that previous to the transaction and
.according to the Carrier, required a minimum of twenty percent
{20%) of their time worked. In doing so, accarding to this member,

. the Committee found the Claimants were directly affected by the

transaction. However the majority found otherwise.

This twenty percent (20%) loss of work oppartunity, included
both straight time hours, as well as overtime hours. Hence, a loss
in compensation. As a result of this transaction, and no longer
being affarded the opportunity for overtime on the akron Branch,
Claimants compensation will most assuredly be reduced.

Section 1(d) of kYD'nevar uses the term "base pay rate". . NYD
only speaks of compensation. Section 1(b) of the NYD reads:

. % (b) "bisplaced employee" means an
enployee of the railroad vho, as a result of
a transaction is placed in a worse position
with respect to his conpensatian and rules
governing his working conditions.®

This Member finds the term "conpensatlon" as used in the
above section, is a combination of earnings made in both straight
tize and overtime hours. This contention is supported by the
language of Section 5 of NYD, as defined above.
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This computation of compensation includes straight time
earnings, combined with overtime earnings. It does not address,
or take into consideration the basic pay rate. ,

The majority found the Claimants were not required to
terninate their current assignments as a result of the transaction.
Yet, on September 10, 1590, Claimants’ headgquarters was moved to
another location. A move, this members finds, the Carrier would
not have made had it not been for the transaction. - Thus, this
menber finds the headquarters of the Akron Track Gang was relocated
as a result of the trnnsnc‘c:.on.

NYD recognizes that certain changes maybe made by a Carrier
in anticipation of a transaction, to avoid the certification of
enployees as NYD protected. In such situations, the Carrier is
still held accountable to the smplovess.

In the present case, this nember f£inds the Carrier’s sole

- motivation in having Claimants report at the former headquarters

for approximately eight (&) months following the transaction,
before transfen:znq thenm to & new headquarters, was to avoid HYD.
The Carrier has offerod no other explanation. ; -

~ Therefore, this nember must reject the ujorlty s decxsion to
inccrractly place the burden of proof on the Organization. This
mambar finds that the Claimants loss in compensation was golely the

‘result of the transaction. 1In this member s opinion, the Carrier

failed to show otherwisae. _
This member finds further, the loss. in compensation_and the
moving of the headquarters, even though eight (B) months later, can

only be linked to the transaction. Accordzngly, this member must
dissent from the findings of the ujor:.ty.

A e

Kerdneth R. g&son{ '
loyee’s

otherhood of intenance of

Way Emploves
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In the matter of an arbitration between

SOC-BMWE
NYDOCK IMPTG AGMT

ARBITRATION BOARD
NEW YORK DOCX II LABOR PROTECTIVE CONDITIORS
(IMPOSED BY THE INTERSTATE COMMERCE COMMISSION
IN TINANCE DOCKET NO. 31%22)

EROTEERHOOD OF MAINTENANCE OF WAY EMPLOYES

-FINDINGS & AWARD
and

SO0 LINE RATILROAD COMPANY

! S Ns? Nt e W o et P

QUESTION AT ISSUE:

Is the Carrier  reguired under the provisions
of the New York Dock Conditions to furnish
employees affected by a line sale their test
pericd averages toc the employee or his repre-

sentative upon reguest for such test period
averages?

BACKGROUND:

The Interstate Commerce Commission (the “ICC" or "Commission®) in
approval of the purchase of a line of track by Wisceonsin Central,
Ltd. (the "WCL") from the Sco line Railrocad Company (the "Soo
Line" or "Carrier") in Finance Docket No. 31922, service date of
November S, 1991, imposed the labor protective conditions in New
York Dock RY. = Control = Brooklvn Eastern Dist., 360 I.C.C.
(1979) as clarified in Wilmington Term. RR. Inc. - Pur., & Lease
== CSX Transp.. Inc., 6 I.C.C. 24 799 (1990) and 7 I.C.C. 24 &0
(1990), aff'qd sub pnom. Rallway Executives Ass'n y. ICC, 930 F. 2d
511 (6th Cir. 1991) (the "NY Dock Conditions"). The line of
track which the WCL purchased from the Sco Line is commonly known
as "The Ladysmith Line," situated between Ladysmith, Wisconsin
and Superior, Wisconsin, a distance of 102 miles. '

- Pursuant to Article I, Section 4, of the NY Dock Conditicns, the

Sco Line served notice on November 11, 19951 upon its employees
represented by, among others, the Brotherhood of Maintenance of

1



SO0-BMWE
NYDOCK IMPTG AGMT

w:}f Employes (the "BMWE" or “Organizatian".) of its intenticn to
effect the above described transaction in accordance with the ICC

decision. In part here pertinent, this Carrier notice, served as
Division Manager Notice No. 53, reads:

"RE: TLADYSMITH LINE SALE

"Pursuant to the employee protective conditions provided
in New York Dock . . . as imposed by the ICC in Finance
Docket No. 31922, the Soo Line Railrcad Company hereby
serves notice of its intention to sell the Ladysmith to
Superior Line, MP 355.487 north of Ladysmith, Wisconsin
to the point of intersection with the south right-of-way
line of sStinson Avenue at Superior, Wisconsin to the
Wisconsin Central, Ltd. on November 25, 1991 or as soon
thereafter as practicable. '

We anticipate the changes toc be affected will result in
the abolishment of Section 157 South Superior and Sec-
tion 155 Stone Lake; the Rocadmaster Position at Superior
and the sSignal Maintainer Position at Superior.

Because Sco Line has no train operation on this line no
adverse impact is anticipated on train and engine
. employees. '

Estimate of number of employee affected:

Class of Employes Number Affected
Section Foremen 2
Section Laborers 2
Roadmasters 1
Signal Maintainers bR

Oon or absut November 15, 1391 the orgam'.'zaticn requested that
there be a meeting for the purpose of reaching an implementing

agreement in application of the terms and considerations for the
protection of the employees it represents who would be affected -

by the sale of the line of track or the ICC approved transaction.

The Carrier responded to the Organization by letter dated Novem-
ber 19, 1991. It confirmed that a draft agreemaent had been faxed
to the EMWE on November 15, 1391. This letter further stated:

"Inasmuch as the I.C.C. has imposed New York Dock
protective conditions as clarified by Wilmington
Terminal, the level of protection has been set. There
is no rearrangement of force as a result of this trans-
action and the employes whose positions have been iden-
tified to be abolished as a result, have system
sseniority on the entire former Sco Line property. As I
have indicated in the past in similar situations, for
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SO0-EMWE
NYDOCR IMPTG aAGMT

these reasons, I do not agree that an implementing
agreement is necessary as the necessary conditions have
been provided for.

Hovever, as has been done in previous situations,
without prejudice to the Carrier's position, I did agree
o provide a proposed agreement as you requested. We
have had some discussion regarding separation allowancas
and I have indicated that separation allowances are
- provided under the terms of New York Dock conditions. I
an avare that New York Dock protective conditions
require a ninety (90) day written notice containing a
full and adequate statement of the proposed changes to
be affected by the intended transaction and that the
I.C.C. acknowledged the Soco ‘Line has no operation on
this line and therefore, waived the normal time pericd
for completing the transaction. I also understand that
New York Dock protective conditions provide a disputa
resolution mechanism. ,

My staff will be available to maeet with you at 9:00
2.m., November 22, 1931 to make a good faith effort to
reach an agreement in this regard, without pPrejudice to
RY previcusly stated position.® T

The Organization responded to the Carrier letter on November 21,
1991. It took exception to certain of the Carrier statements and
asserted that sale of the line of track could not be consurmated
or positions abolished until such time as the parties negotiated
an implementing agreement or any dispute in connection therewith
had been resolved in arbitration.

The Carrier responded to the Organization's contentions, and in
addition to refuting certain positions espoused by the
Organization, offered the following as directly pertains toc the
dispute here at issue:

"During this discussion, your desire toc enhance protec-
tive conditions contained within the terms of New York
Dock became very clear. You supported your demand for
‘test pericd averages' before determining whether an in-
dividual meets the detinition of a 'displaced' or
‘dismissed' employee with the contention that that is
the only way an individual knows if he has been placed
in a ‘worse' position. My staff pointed out that it is
not the purpcose of the ‘'average monthly compensation' or
'displacement allowance' to determine if an individual
has been placed in a worse position as a result of the
transaction. Certainly, an individual who has been
_ Placed in a 'worse' position as a result of the transac- _
tion has the ability to suppert his claim with facts and
once that has been accomplished, his 'average monthly
compensation' will be calculated. Your insistence that

3
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exployees be provided such information prior to dater-
mining if they meet the definition of 2 ‘'displaced! or
'dismissed' employee is an obvicus effort toc gain 'pre-
certification' for all employees invelved, regardless of
any ‘'adverse' impact as a result of the transaction.
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[C]learly, there are no changes in working conditions
involved and this is a force reduction which will occur
under the existing collective bargaining agreement.
Your positicn as outlined is without support of the ICC
and/or board award. Inasmuch as you were so insistent
that we provide employees whose positions will be
abolished as a result of this transaction with ‘'tast
pericd averages' prior to determining if they had been
placed in a worse position or met the definition of a
‘tdisplaced' or 'dismissed' employee, R. L. Mullaney in-

£

3

|

dicated that arbitration would be necessary and nade *d
that regquest. ‘ , L
Further, in a discussion with R. L. Mullaney of my staff M
on December 2, 1991, you ware reminded that emplocyees i
are, in fact, provided a statement of gross earnings, to -

date, with each paycheck. If it is truly your desire ts
see that employees are provided salary information
necessary to understand obligations and benefits to
which they are entitled under New York Dock and not %o
seek 'certification' of benefits for anyone in the
ttransaction', this statement should suffice."

™

A

The Organization, by letter dated December 5, 1991,

responded to
the Carrier in part here pertinent as follows:

-

“1I] have considered your most recent offer of an im-
plementing agreement and I must inform you that I £ind
it unacceptable. As you are aware, the issues of both
the calculation and the content of Test Pericd Averages
for those employes affected by this transaction must be
resolved in the implementing arrangements which we are
attempting to negotiata. So far these negetiations have
been fruitless, but since the 30 days allotted for nego-
tiations under Article I, Secticn 4 have not expired, I
would suggest that we meet again on December 19, 1991,
in order to make another attempt to reach a negotiated
solution before restoring tc arbitration of this
dispute. Attached hereto is our revised proposal for
such agreement. Please note that Section 5 of our pre-
vious proposal, presented to your staff on November 22,
1991, was not intended to enhance the imposed
conditions. We had inserted the moving allowance opticn

based on the Carrier's proposal sent to this office by
fax on November 18, 1991.% i
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The parties thereafter came to mutual agreement on the terms of
an Implementing Agreement, except as concerns the matter that is
the subject of the above Question at Issue. In this connection

the Carrier says that it is not obligated to have the Implement-

ing Agreement contain a provision that requires it provida test
pericd averages to employees assigned to the line of track and
employees affected by the exercise of displacement rights prior
to determining whether they have been placed in a worse positien
or meet the definition of a "displaced" or "dismissed" employee.

On the other hand, the Organization maintains that the Carrier is
chliged to be in agreement to provide information related toc TPAs
tc affected employees and says that the Implementing Agreement
should contain a provisicn that reads as follows:

"Each employee assigned to the line as described in Sec-
tion 1 above and employees affected by the exercise of
displacement rights by such employee will, upen request,
be provided with a computation of test pericd earnings
and hours as described in Article I, Section s5."

A "displaced" and "dismissed" employee is defined in Article I,
Section 1(b) and l(c) of the NY Dock Conditicns as follows: :

"(b) 'Displaced employee'means an employee of the rail-
road who, as a result of a transaction is placed in a
worse position with respect to his compensaticn and
rules governing his working conditions.

(c) 'Dismissed employee' means an employee of the rail-~
road who, as a result of a transaction is deprived of
employment with the railroad because of the abolition of -
his position or the leoss therecf as the result of the
exercise of seniority rights by an employee whose posi-
tion is abolished as a result of a transaction.® '

A "displacement allowance" is defined in Article I, Section 5, of
the NY Dock Conditions as follows: - .

"S. Displacement allowances. - (a) So long after a dis-
Placed employee's displacement as he is unable, in the
normal exercise of his seniority rights under existing
agreements, rules and practices, to obtain a pesitien
producing compensation equal to or exceeding the coxpen-~
sation hae received in the position frem which he was
displaced, he shall, during his protective pericd, be
paid a monthly displacement allowance equal to the dif-
ference between the monthly compensation received by him
in the position in which he is retained and the average
nonthly compensation received by him in the positien
from which he was displaced. ‘
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Each displaced employee's displacement allowance shall
be determined by dividing separately by 12 the total -
compensation received by the employee and the total time .
for which he was paid during the last 12 months in which ~
he performed services immediately preceding the date of
hig displacement as a result of the transaction (thereby

producing average mnonthly compensation and average L
monthly time paid for in the tast periocd), and provided

further, that such allowance shall also be adjusted to ~
reflect subsequent general wage increasss. .

£

If a displaced employee's compensation in his retained
position in any month is less in any month in which ha
performs work than the aforesaid average coxmpensation
(adjusted to reflect subsequent general wage increases)
to which he would be entitled, he shall be paid the
difference, less compensation for time lost on account
of his voluntary absences to the extent that he is net
available for service equivalent to his average monthly
time during the test period, but if in his retained
position he works in any nonth in excess of’ the
aforasaid average monthly time paid for during the test
pericd he shall be additionally compensated for such
excess time at the rate of pay of the retained positiecn.

7
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(b) If a displaced employee fails to exercise his
seniority rights to secure another position available to
him which doces not require a change in his place of
residence, to which he is ‘entitled under the working
agreement ., and which carries a rate of pay and compensa-
tion exceeding those of the position which he elects to
retain, he shall thereafter be treated for the purposas
of this section as occcupying the position he elects to
decline. ) :

(c) The displacement allowance shall cease prior to the
expiration of the protective pericd in the event of the
displaced employee's resignation, death, retirement, or
dismissal for justifiable cause."

Provision for the negotiation and arbitration of an Implementing
Agreement is set forth in Article I, Section 4, of the NY Dock
Conditions, and reads in part here pertinent as follows:

¢

"4. Notice and agreement or decision. =-- (a) Each rail-
rocad contemplating a transaction which is subject to
these conditions and may cause the dismissal or dis-
placement of any employees, or rearrangement of forces,
shall give at least ninety (90) days written notice of
such intended transaction by posting a notice on bul-
letin boards convenient to the interested employes of
the railroad and by sending registered mail notice to
the representatives of such interested employees. Such
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notice shall contain a full and adequate statement of
the proposed changes to be affected by such transaction,
including an estimate of the number of employees of each
class affected by the intended changes. Prior tc con-

summation the parties shall negot:.ate in the following
manner: ’ )

Within five (5) days from the date of receipt of natice
at the reguest of either [party)] . . . hold negotiations
" for the purpose of reaching agreement with respect to
application of the terms and conditions of this appendix
« « « Each transaction which may result in a dismissal
or displacement of employees or rearrangement of forcas,
shall provide for the sealection of forces from all
employees involved on a basis accepted as appropriate
for application in the particular case and any assign-
ment of employees made necessary by the transaction
shall be made on the basis of an agreement or decision
under this section 4. If at the end of thirty (30) days
there is a failure toc agree, either party to the disputa
may submit it for adjustment in accordance with the fol-
lowing procedures:

(1) Within five (5) days from the reguest for arbitra-
tiocn the parties shall select a neutral referee and in
the event they are unable to agree . . .

(b) No change in operations, services, facilities, or
equipment shall occur until after an agreement is
reached or the decision of a referee has been rendered."

The parties selected the undersigned arbitrator to be the chair-
man and neutral member of the arbitration board.

POSITION OF THE ORGANIZATION:

Basically, it is the contention of the Organization that the NY
Dock Conditions require that the Carrier provide a test periocd
average (TPA), as described in Article I, Section S(a), supra, to
each "affected" employees. The Organization therefore submits

- that the Implementing Agreement here in question should properly

contain a provision that reads as follows:

"Each employee assigned to the line as described in Sec-
tion 1 above and employees affected by the exercisa of
displacement rights by such employees will, upon request,
be provided with a2 computaticn of test pericd earnings

and hours as described in Art:.cle I, Section 5 (of the
NY Deck Cond:.tions] "

The Organization says that a prov:.sicn such as that quoted abave

7
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is to be properly a part of the Implementing Agreement because
the Carrier is obliged to provide employees with their TPA once
they have been affected so as to permit those employees, in turp,
to determine if they have been placed in a worse position as a
result of a transaction and thereby entitled to benefit of a dis-
placexent allowance.

It asserts that affected employees need to be aware of their TPA
since it is only with the benefit of such information that an at-
fected employee can comply with the provisions of Secticn 5 of
Article I of the NY Dock Conditions, supra, in regard to tha ex-
ercise of seniority to a position producing compensation equal to
or exceeding the compensation received in the position from which
the employee is displaced. '

“In this particular case the Organization submits that there are

four employees represented by the Organization who will be ini-
tially affected by the transacticn, i.e., two Section Foremen and
two Section Laborers, or, namely, the positions identified by the
Carrier in its November 11, 1991 notice, supra, and that others
will no doubt be affected by a chain of displacements.

Accordingly, the Organization requests that the Question at Issue
ba answered in the affirmative and that the Beard direct that the
Implementing Agreement include the aforementioned clause related

to the Carrier being required to provide affected employees, upon
request, with their TPA.

POSITION OF THE CARRIER:

The Carrier maintains that it is not the purpose of a TPA to
determine if an individual employee will be placed in a wvorse
position as a result of a2 transaction. It says the purpose of an
Article I, Section S5(a), "Displacement Allowance," is to provide
an equitable methed for determining compensation to be alloved a
"displaced emplcyee" who has in fact been placed in a worse posi-
tion with respect tc their compensation and rules governing work-
ing conditiocns as a result of a transaction. ' :

It says that there is nothing contained within the definition of
a "displaced employee" in the NY Dock Conditions which supports
an employee's entitlement to their TPA prior to the time that
they are placed in a worse position as a result of a transaction.
The Carrier therefore takes the positicon that it- is obliged to

provide a TPA only to a "displaced" employee who is entitled to a
“displacement allowance."

In the case at hand, the Carrier offers, it remains to be deter-
nined who in fact, if anyone, will be a "displaced employee" angd
thereby entitled to a "displacement allowance."
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Mereover, the Carrier says that if a disputs arises concerning
the definition of a "displaced" employee or whether an individual
is entitled to a "displacement allowance" that such dispute zust

be resolved under the terms of Article I, Section 11. of the NY
Dock Conditions.

The Carrier says that in seeking to have the disputed provisien
included in the Izplementing Agreement that the Organization is
attempting to enhance protective conditions contained within the
NY Dock Conditions. It says that the Organization is in reality
seeking to gain a right of "pre-certification' for all employess
involved, regardless of any "adverse* impact as a result of the
transaction and to relieve the employee. of the cbligation to es-
tablish the causal naxus between the transaction and any adverse
affect. Such a happenstance, the Carrier argues, would permit
the o:ga.nizaticn to shift to the Carrier the burden of proving

any  lesser earnings received by an enmployee was the result of
something other than the transaction.

While the Carrier does not dispute the fact that four positions
represented by the Organizaticn will be abolished with the sale
of the rail line, it says that no rearrangement of force will oc-

. cur under the terms of the collective bargaining agreement and

that no selection of forces is therefore necessary. Thus, the
Carrier says there will bae. noc change in working conditions and
the employees affected by the transaction will only be subject to
what it says would be a normal force reduction and an exercise of
system seniocrity rights. In this regard, the Carrier says that
it is difficult to predict the overall impact on any employee in
the exercise of such system seniority.

The Carrier says that the Organization would like the Board to
believe that anyone affected or displaced in conjunction with
this force reduction is entitled to 2 "displacement allowance® as
provided in Article I, Section S5(a), in any menth in which their
earnings may be less than their "average =monthly compensation®
pricr to being displaced, regardless of the reasen for such a
difference or without establishing the necessary causal nexus be-
tween the transaction and the adverse affect.

For the above reasons the Carrier says that the Implementing
Agreement which does not contain the language in dispute should
be adopted as sufficiently meeting the requirements of Article I,
Secticn 4, of the NY Dock Conditions.

FINDINGS AND OPINION OF THE BOARD:

The Board has given studied ccnsideration to the various argu-
ments of record, the pertinent provisions of the NY Dock Condi-

tions; and, in particular, the awards cited by the parties in
support of their respective positions.

9
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There is no question that the Bernstein Awards raferenced by the
Organization cast light upon certain artful language contained in
the Washington Job Protection Agreement of 1936 (WJPA). Howaver,
as the Carrier points up, there are a number of significant dig-
ferences batween the purposes for which the WIPA was entered into
by the varicus carriers and the unions as compared with the NY
Dock Conditions. As Referee Murray M. Rchman said in an award
which issued on August 6, 1974 (PC v. IBEW & RED) as concerns the
differences betwaen the WIPA and Amtrak Appendix C-1 Provisions,
or protective provisions patterned somewhat aftar the NY Doek
Conditions: "{The) philosophy and economic conditions prevalent
in the '30's waere different than those prevailing in the '70's
when Appendix C-1 was promulgated.”

Moreover, the Bernstein Awards which are cited involve dstermina-
tions that ars, for the most part, bottomed on interpretation of
agreements which had been entered intec by the parties in the par-
ticular dispute. Thus, the awards lend themselves to a rather
limited interpretation of even the WJIPA. .

In Case No. 138, fbr instance, Referee Bernstein makes extensive
reference toc an Implementing Agreement. It is this Agreement,

not the WIPA, which is quoted as prescribing that a TPFA be fur- ‘

nished upon the written request of an employee. The Agreement
states: ,

‘"If as a result of the merger an employee is displaced
or deprived of employment, upon written reguest of the
employee or his representative to the Superintendent,
the carrier shall promptly furnish to such employee,
with copy to his General. Chairman, a statement showing
total compensation received by such employee and his to-
tal time paid for during the last twelve months in which
he performed service immediately preceding the date on
which he is displaced or deprived cf employment."

It is also significant that notwithstanding the foregoing terms
of Agreement, a saeparate Letter of Agreement essentially states
that the carrier is to provide a TPA to involved employees when
it becomes known what employees are affected" and, further, that
vhen an employee is "adversely affected" and claims compensation
loss that the employee will file a claim with the carrier.

In the circumstances, that Referee Bernstein concluded that the
carrier had "improperly neglected" to provide a TFA upon request
must be viewed in the context of the Implementing Agreement, and
not the WIJPA, having required such information be given upon the
request of the employee or the union.

That a "position" occupied by an employee is abolished at the
time of a transacticn, as in the case here at issue, does not

mean that that particular employee has been adversely atfected
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and thereby entitled to a displacement allowance. The test is
what happens to the employee in the exercise of seniority and
displacement rights after the abolishment of the peosition. ang,
even in this regard it must be considered that the Carrier has no
control over the veluntary exercise of senicrity.

Employees may place themselves into situations which, on the
surface, suggest they are in a worse position as a result of a
transaction. However, it may be that such circumstance is the
result of, for example, a desire on the part of the affected
employee to work at a given location, on a certain shift, or be
off from work on particular rest days. This, as opposed to the
employee having exercised seniority and working on another posi-
tion which would equal or better the compensation and working

cenditions of a former pesition which was abolished or subject to
displacenent.

In this same respect, it is noteworthy that Referee Bernstein of-
fered that it was not abolishment of a regular position that es-
tablishes entitlement to a displacement allowance. He said, in
Case No. 138, that to be "adversely affected" would seem to
require some actual detriment, and that “protection* does not
come into play until compensation is worsened, requiring a com-

parison of compensation before and after the employee is "first
adversely atfected." : . )

;The:efcre, that an employee may be forced to exercise seniority

.as the result of the abolishment of a position on the line of

rail that is abandoned must be viewed in the light of whether,
after having done so, the employee is placed in a worse positien,
or, principally, a position unlike that which the employes would
have stood for absent the transaction. It must be recognized, as
held in numercus past awards, that a remote or tangential effact

of a transaction does not qualify an employee for a displacement
allowance. v

" As stated bﬁ Referee Nicholas H. Zumas in> a 'dispute between the
- CSX and the BEMWE involving the NY Dock Conditions (Award dated

March 26, 1990):

"It is well settled that the burden of procf in cases
seeking NYD protection benefits rests with the Organiza-
tion to show that Claimants waere adversely affected by
the transaction. The Organization must- prove that ac-
tual harm was suffered by Claimants as a result of the
I.C.C. approved transaction. :

[F)luctuation of levels of compensation and movement of
territory are normal characteristics of maintenanca of
way employment. The fact that scme Claimants had their
work levels altered or their headquarters points moved
does not prove adverse effect nor dces it show the
causal nexus between the transaction and the adverse ef-

11



‘ SOQ-EMWE
NYDOCK IMPTG AGMT

fact that is required before imposing NYD protection
benefits." ,

Further, as stated by Referee Marty E. Zusman in an award which
issued under date of December 7, 1990 in a dispute involving the
BRS and CSX and application of the Oregon Short Line Conditions,
or protective provisions not unlike those found in the NY Dock
Conditions: ) ;

"Finding no evidence of language or practice requiring
Carrier to calculate a TPA where no evidence exists that
the employee has suffered a loss and is within the mean-
ing of the Oregen Short Line Protective Provisions as a
'displaced employee,' we must answer the question [that
the Carrier be regquired to provide a TPA for each of the
named claimants) in the negative."

This Board likewise fails to find by language or practice that
the NY Dock Conditions require a carrier to provide a TPA to an
employee merely because he would be affected by a job abelishment

or sustain a loss of compensation. In our view, the NY Deck Con-
ditions clearly intend that employees not be given a TPA or be -

certified as entitled to the protective benefits of the NY Dock

Conditions until they have been adversely affected as a result of -

the transaction as concerns their compensation and rules govern-
ing their working conditions.

In this latter regard, the Board finds it significant that Sec-
tion 5, Displacement Allowances, of the NY Dock Conditions,
supra, prescribes that an employee is entitled to a displacement
allowance so long "after" the employee's displacement as that
employee is unable, in the normal exercise of senicrity rights to
obtain a position producing compensation equal to or exceeding
the compensation in the position from which the employee was
displaced. ©No mention is made in this or any other sectioen of
the NY Dock Conditions of an employee being entitled to a dis-
placement allowance following tha date an employee is affected by
a2 Job abolishment. Further, this same section of the NY Dock
Conditions states that a TPA is to be calculated on the basis of
the last 12 months in which the employee performed services
"immediately preceding the date of his displacement as a result
of the transaction." Again, there is no mention of the date that
the exmployee is initially affected by 2 job abolishment.

Certainly, to give employees a TPA simply on the basis of the
position they occupied being abolished, much less because they
were in the employ of the- Carrier at the time of a transactiocn,
would be tantamocunt to placing the burden of proof upon the Car-
rier to show that there was no causal nexus between any loss of
future compensation and the transaction, instead of,. as the NY
Dock Conditions contemplate, the employees being reguired to show

the manner in which they had been adversely affected in the first .

instance so as to be entitled to a protective allowance.
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The Board also believes that consideration must be given to the
fact that there is a significant difference as to the manner in
which a protective period is described in the WIPA as cpposed to
the NY Dock Conditions. In the WIPA a protective periocd is said
to be “a pericd not exceeding five years following the effective
date of the coordination." The protective periocd in the NY Dock
conditions is said to mean that pericd of tizme that "extends from

the date on which an employee is displaced or dismissed to the
expiration of 6 years therefrom."” '

In other words, the WIJFA gave reason for an employee to be im-
mediately placed under a protective umbrella since the protective
clock commenced running at the time of the coordination. This is
not a circumstance of concern with respect to application of the
the NY Dock Conditions. The window of protection for an employee
under the NY Dock Conditions does not commence on the date of a
transaction, but rather runs from the date on which an individual
employea is first adversely affected. Thus it would seem to the
Board that a purposeful change was made in the adeption of tha NY
Dock Conditions language so as to preclude a2 premature determina-
tion of affect that might well cause exzployees to be subjected to
2 less meaningful pericd of protection than would obtain if the

protective pericd was not toc commence until the employees had in -
fact been adversely affected. '

‘There is no question that the absence of a proper knowledge of a

TPA places a difficult burden upon an employee to knoew where to
exercise seniority in carrying out the mandate that an employee
exercise senicrity to the same or a higher rate of pay so as to
be entitled to the protective coverage of the NY Dock Ceonditions.
However, this concern may not be viewed as requiring that the TPA
be computed before there is sufficient reason to recognize that

employeée as having been adversely affected in the first instance
as a result of a transaction.

¥oreover, even as concerns levels of compensation and the rate of
pay of various positions, it is evident that paycheck stubs
provided to employees twice monthly contain a statement of "year
tc date” earnings and rates of pay are indicated on bulletins for
positions. Thus, it would appear that such information is
readily available to employees to track any concern that they may
have as to their individual situaticns and a determination as to
vhether a sufficient basis exists to show that the conseguence of
a change in their level of compensation is in fact due to scme
cause related to the transaction, or, here, the track line sale.

Since the Board finds the contractual provisions which the oOr-
ganization seeks toc be made a part of the Implementing Agreement
go beyond the scope of the NY Dock Cenditions, it must be con-
cluded that this Arbitration Board does not have the authority to

impose such a condition as a part of an arbitrated Implementing
Agreement. ‘ '

13
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AWARD:

The Question at Issue is answared in the negative. The Carrier ;"

is not required under the NY Dock Conditions to furnish employees -
waffected" by a line sale with a test pericd average upon reguest
for such data. Accordingly, the Implementing Agreement which has g“
been identified above as not having included language to such an wl
effect will be the final agreement between the parties.

|

Robert E. Peterson, Chairman
and Neutral Member
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Carrier Member ‘Organization Member
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BEFORE THE
SURFACE TRANSPORTATION BOARD

EX PARTE No. 582 (Sub. No. 1)

MAJOR RAIL CONSOLIDATION PROCEDURES

COMMENTS OF THE RAIL LABOR DIVISION
TRANSPORTATION TRADES DEPARTMENT, AFL-CIO
IN RESPONSE TO NOTICE OF PROPOSED RULEMAKING

Pursuant to the Board’s decision served on October 3, 2000, the Rail Labor Division of
the Transportation Trades Department, AFL-CIO (“RLD”) and its aﬂ"lliatcdiorganizmionsl
submit these comments in response to the Board’s Notice ;:f Proposed Rulemaking (“NPR™) and
request fo‘r comments regarding itsrproposed modifications to its regulations goverrifng major rail
consolidations.

The RLD appreciates the fact that the Board’s proposals have recognized that there are
serious problems with the current major consolidation regulations which clearly favor
co‘nsolidation a;iplgcants and effectively devalue the concerns and interests of rail workers,
communities and shippers. The RLD also acknowledges that the Board identified the ways in
which the current rules have harmed Rail Labor and others, and that the Board apparently ‘
intended the new proposals to at\idress those concerns. However, the RLD submits that if thg

Board intends to fix the problems, it must speak more specifically, more clearly and more

directly in a number of areas. Because the ICC and STB have often given conflicting signals on

1 American Train Dispatchérs Department; Brotherhood of Locomotive Engineers;
Brotherhood of Maintenance of Way Employes; Brotherhood of Railroad Signalmen; Hotel
Employees and Restaurant Employees Union; International Association of Machinists and
Aerospace Workers; International Brotherhood of Boilermakers, Blacksmiths, Forgers and
Helpers; International Brotherhood of Electrical Workers; Service Employees International
Union; Sheet Metal Workers International Association; Transportation » Communications
International Union; Transport Workers Union of America




order to retain their jobs.” The Board then urged the major railroads and their unions to ﬁcgotiate
broad based agreements about st;ch issues and rcp;:)rt back to the Board.

While RLD éppreciates that the Board has now recognized that mandatory transfers of
employees pose serious concerns warranting thg Board’s attention, we suggest that thé Board
should have addressed tﬁose concerns in the cuﬁent rule.

In its opening comments, the RLD detailed, with specific examples, the hardship placed
on employees being req;.xired to relocate long distances as the result of a major rail transaction.
The RLD pointed out that, as rail mergers covered increasingly broad geographic areas, the
distances employees were being required to relocate has dramatically increased. The current New
York Dock conditio;'ls are simply inadequate to address this problem, and Lh; RLD respectfully
submits that the Board sh(;uld do so, at this time, by adopting the rules proposed by RLD. (See
RLD Comments pp. 23-24).

VL. TEST PERIOD AVERAGES

The RLD notes that the Board did not address the RLD’s reqUest' that the regulations at
Section 1180.1(e) provide for modification of the Board’s employee protective conditions to
expresély state that employees shouid be furnished with Test Period Average (;‘TPA”) dat; upen
their request.

Neither the calculation of the TPA, nor the furnishing of a TPA to an employee,
constitutes a determination that a transaction-related adverse effect has occurred, and is not *“pre-
certification” of an adverse effect. The TPA merely provides the means for the employee to help

determine whether there has been an adverse effect and to quantify the severity of the adverse
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effect for a given month. The TPA also enables the employee to fulfill the obligation to work the
highest-rated position available to the employee in the normal exercise of his/her seniority.
Nonetheless, carriers have resisted performance of this relatively simple administrative
function in the hope of frustrating employees in their efforts to obtain benefits to which they are
entitled. They have argued that they are not required to ﬁ.\mishra TPA until such time as an
arbitrator has found that an employee has been adversely affected. In essence, the carriers say
that employees can not obtain benefits' without showing adverse effect as a result of tﬁe
transaction by loss of earnings, but they will not provide the employees with readily available
data necessary to show loss of earnings until they are found to be adversely affected as a result of

the transaction. This means that an employee must attempt to show loss of earnings based on pay

" stubs for the preceding twelve months. And it must be remembered that the loss of earnings is for

the test period “time paid-for”, so the employee ﬁust calculate his/her average hours worked for
the preceding twelve months in addition to his/her average earnings.

Thus, there are substantial equitable reasons why the Board should require carriers to
provide TPAs. Additional]y, as the RLD-demonstrated in its Comments on the ANPR, there is .
statutory and practice precedent for the provision of TPAs, and there is no good reason for the
carriers to refuse to provide them. Accordingly, to insure that employees who héve been
adversely affected by a consolidation receive the benefits to which they are entitled, the Board
should state that it will require that railroads provide each employee with his/her TPA, upon the

employee’s request.

-13-
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CONCLUSION
For all of the reasons stated herein, the RLD urges the Board to adopt the changes in its
major consolidations regulations, with the clarifications, modifications and additions that are

described herein.

Respectfully submitted,

Rail Labor Division
Transportation Trades Department, AFL-CIO

0 ot L wa Al

Edward Dubroski
_ Chair, Rail Labor Division, TTD

Of Counsel:

Richard S. Edelman
Donald F. Griffin

" Mitchell M. Kraus

Harold A. Ross
Michael S. Wolly

Dated: November 17, 2000
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BEFORE THE .
SURFACE TRANSPORTATION BOARD

EX PARTE No. 582 (Sub. No. 1)

MAJOR RAIL CONSOLIDATION PROCEDURES

COMMENTS OF THE RAIL LABOR DIVISION
TRANSPORTATION TRADES DEPARTMENT, AFL-CIO

~Pursuant to the Board’s decision served on March 31, 2000, the Ra.il Labor‘Divisi'on of

the Transportation Trades Department AFL-CIO (“RLD”) and its affiliated organizations' submit
these comments in response fo the Board’s Advance Notic.:e of Proposed Rulemaking (“ANPR”
or “Notice of Proposed Rulemaking”) regarding modifications of its regulations governing major
rail consolidations. RLD agrees that the .B_oard‘should reconsider and revise its regﬁlations on

' major rail consolidations. It has been clear for some time that the current regulations favor
applicant carriers and their parenf corporations ahd undervalue the concerns of other parties such
as rail employees, communities and shippers; in particular, Transactions effected under the current
regulations have been devastating to railroad workers. If has also been cléa_r in the last few years
that recent consolidafions which have been so damaging to railroad workers, have failed to
produce the promised benefits; indeed the recent consolidations have worsened rather than
enhanced rail transportation. Accordingly, RLD submits that the Board should revise its

regulations concerning major rail consolidations. In these comments, RLD will address the

! American Train Dispatchers Department; Brotherhood of Locomotive Engineers;
Brotherhood of Maintenance of Way Employes; Brotherhood of Railroad Signalmen; Hotel
Employees and Restaurant Employees Union; International Association of Machinists and
Aerospace Workers; International Brotherhood of Boilermakers, Blacksmiths, Forgers and
Helpers; International Brotherhood of Electrical Workers; Service Employees International
Union; Sheet Metal Workers International Association; Transportation « Communications
International Union; Transport Workers Union of America
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B. Test Period Averages

The RLD submits that the Board should clarify that employees should be furnished with
Test Period Average Data upon their request. Protection for employees adversely affected by rail
mergers typically is based on the conditions imposed in New York Dock. Article I, Section 1(b) of
New York Dock defines a “displaced employee” as:

“an employee of the railroad who, as a result of a transaction[,] is placed in a

worse position with respect to his compensation and rules governing his working

conditions.”

A displaced employee, upon demonstrating that he/she has been placed in a worse position
as the result of a transaction, is entitled to “a monthly displacemént allowance [“MDA”] equal to
the difference between the monthly compensation-rebeived by him[/her] in the position in which
he[/she] is retained and the average monthly compensation received by him[/her] in the position
from which he[/she] was displaced.” New York Dock, Art. 1, §5(a). Moreover,

“[e]ach displaced employee’s displacement allowance shall be determined by

dividing separately by 12 the total compensation received by the employee and the

total time for which he[/she] was paid during the last 12 months in which he[/she]

performed services immediately preceding the date of his[/her] displacement as a

result of the transaction (thereby producing average monthly compensation and

~ average monthly time paid for in the test period), and provided further, that such
allowance shall also be adjusted to reflect subsequent general wage increases.”

Id.

The ba.seiine frorx; which actual earnings are deducted in calculating the MDA is referred .
to as the “test period average” (“TPA™). Neither the calculation of the TPA, nor the furnishing of
a TPA to an employee, constitutes a determination that a transaction-related adverse effect has
occurred, and is not “pre-certification” of an adverse effect. Rather, furnishing the TPA provides

the means for the employee to quantify the severity of the adverse effect for a given month. The

-25.




TPA also enables the employee to fulfill the following obligation to work the highest-rated
position availableto the employee in the normal exercise of his/her seniority:

“If a displaced employee fails to exercise his seniority rights to secure another

position available to him which does not require a change in his place of residence,

to which he is entitled under the working agreement and which carries a rate of

pay and compensation exceeding those of the which he elects to retain, he shall

thereafter be treated for the purposes of this section as occupying the position he

elects to decline.” o
New York Dock, Art. 1, §5(b).

A requirement that railroads involved in mérgers automatically provide their employees
with TPA data is not without historical foundation. When Congress enacted the Regional Rail
Reorganization Act of 1973, the employee protection pfovisions included precisely such a.
requirement:

“An employee and his representative shall be furnished with a protected

employee’s average monthly compensation and average monthly time paid for,

computed in accordance with the terms of this subsection, together with the data

upon which such computations are based, within 30 days after the protected

employee notified the Corporation in writing that he has been deprived of

employment or adversely affected with respect to his compensation.”
P.L.93-236, Title V, §505(b)(5), Jan. 2, 1974, 87 Stat. 986.

Further, all of the “Big 5” Class I railroads’ voluntarily agreed to automatically furnish
employees with TPAs in the most recent round of industry mergers. As just one example, the

Brotherhood'of Locomotive Engineers (BLE) entered into commitment letters to provide all

éngineers with TPAs as a condition precedent for BLE support of the following mergers:

* Burlington Northern with Santa Fe; UP with Southern Pacific, a copy of which was entered into

"Burlington Northern Santa Fe (BNSF), Consolidated Rail Corporation (Conrail), CSX

Transportation (CSX), Norfolk Southern (NS), and Union Pacific (UP).

-26-
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the ICC’s record as part of BLE’s submission conqeming the UP/SP merger proposal; the division
of Conrail between CSX and NS; and the proposed merger of BNSF with Canadian National. In
thosé cases, certain groups of employees were deemed to be adversely affected as a result of
| pending transactions arising during the -implehxentation of the merger. Thué, the maj_or railroads’
actions acknowledge that there is at least an implicit duty to provide TPA data. Significantly,
these agreements show that the level of computer technology utilized by the carriers’ payroll
departments means that it cannot be argued that a requirement to furnish TPA data is
burdensome.

A requirement for railroads to automatically proﬁde‘ émployees with their TPA data also}
would provide for greater efficiency and economy, because it would reduce or eliminate a number -
of disputes arising from the application of New York Dock. These diSputes generally fall into three
categories.

The first category — establishing acausal connection between a merger-related

- transaction and the adverse effect — would not be disturbed by such a requirement. The other

two types of disputes concern wheéher the carrier’s TPA data is correct, and whether the
displaced employee is occupying the highest-rated ﬁosition that the nonﬁal exercise of his/her
seniority allows. It is in this area where a requiremeni to furnish TPA data would produée a
benefit for carrier and employee alike.

In the absence ,of a pré-certiﬁcatjon agr;eement, such as the BLE agreements cited above, a
railroéd employee faces a déunting challenge in proving that he/she has met the New York Dock
criteria for being awarded a MDA, Desp.ite the mandate of the conditions that the burden of

proof be on the carrier, under recent decisions, the employee must establish a nexus between a

27-




merger—relatedit‘ransaction and the adverse impact. The employee may also be required to
demonstrate that he/she is working the highest-rated p;sition allowed by the normal exercise of
his/her seniority, or risk having his/her TPA offset by that position. And this all must be
accomplished in a setting where the carrier — and not the e:mployee — is in possession of the

critical data. The ability of an employee to simply put forward a claim for employee protections

~ would be enhanced by requiring carriers to provide TPAs.

z

At presént, many railroads maintain the position that they are not required to furnish a
TPA until such time as an arbitrator has found that an employee has suffered an adverse effect as
the result of a merger-rela.téd transaction. The absence of a réquirement to automgtically furnish
;I'PA data serves as an inducement for the railroad to evade its obligation to pr0\./ide protection,

and the potential for costly arbitrations has a chilling effect on the employees in'their pursuit of

 their legal rights. The railroads place the employees in a “Catch-22" situation—-they can not obtain

benefits without showing adver\se effect as a result of the transaction by loss of earnings, but they
can not obtain the data necessary to show loss of earnings until they are found to be adversely
affected as a result of the transaction. This means that an er;lployee must attempt to show vloss of
earnings based on pay stubs for the pre;éding twelve months. And it must be rémembered that the
loss of earnings is for the test period “time paid-for”, so the employeermust calculate his/her

average hours worked for the preceding twelve months in addition to his’her average earnings.

~ This is unnecessarily complicated and burdensome, when the employee’s earnings and hours

wprked are objective facts readilyv available to the carrer. .
The underlying principle of New York Dock is quite simple — displaced employees who

have been adversely affected by merger-related transactions are entitled to a MDA to compensate
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them for said adJerse effect. This principle is betrayed when z railroad can rely upon its data
monopoly to deny an otherwise qualifying employeg the full measure of .his/her M.DA.

One’s ability to meet the criteria for eligibility for the MDA necessarily depends upon-
possessing thé relevant TPA data. An accurate TPA is indispensable if the employee is to
reasonably determine whether there is a bona fide adverse eﬁ'ect,‘ regardless of causation.
Furthermore, tﬁe employe‘e is relieved of the burden of wearing an informational blindfold while in
pursuit of the highest~ra’§ed position in atteﬁlpting to protect his’her MDA,

It makes no economic sense for these issues t§ be discovered and adjudicated in the
context of an arbitral process, whén the uncomplicated step'of automatic ﬁarfﬁshing of TPA data
can serve the same end. Accordingly,' we urge the Board — in promulgating new regulations
governing proposals for major rail consolidations — to adopt a requirement that railroads provide

each employee with his/her TPA, upon the émployee's request.

Proposed Changes to The New York Dock Conditions:
Article I, Section 1(c) of the New York Dock Conditions should be amended to read as

follows:

(1)(c) “Dismissed employee” means an employee of the railroad who,:as a
result of a transaction is deprived of employment with the railroad because of

the abolition of his position, the transfer of said position to a location greater
than thirty (30) miles from that position’s previous location, or the loss of
said positionftheresf] as the result of the exercise of seniority rights by an
employee whose position_, as a result of the transaction, is either (1) abolished
or transferred to a location greater than thirty (30} miles from that position’s
previous location.fas-a-result-of the-transaction:}

-29-




Article I, Section 1(d) of the New York Dock Conditions should be amended to read as follows:

(1)(d) “Protective period” means the period of time during which a displaced
or dismissed employee is to be provided protection hereunder and extends
from the date on which an employee is displaced or dismissed until the earlier
of (1) such time as said employee is eligible to receive an unreduced Railroad
Retirement Annuity or (2) the expiration of period equal to the employee’s

ength of servxce Mwwﬁmm#éwr&&&eﬂr&m—pﬁmeﬁ

the-date-ofhis-displacement-or-dismissalJFor purposes of this appendix, an
employee’s length of service shall be determined in accordance with the
provisions of Section 7(b) of the Washington Job Protection Agreement of
May 1936.

The New York Dock conditions be clarified to provide at Sections 5 (&) and 6(a) that
test period average monthly earnings and time paid for shall be provided to an
employee by the carrier upon the request of the employee.

VI. SHORTLINE AND REGIONAL RAILROADS

' Afterb years of singing the praises of the‘market~place, complaining about restrictions
imposed by government regulation: and advocating the supposed benefits of shortline and regional
railroading, the shortlines, regionals and some of their customers have recently advocated
government subsidies, aﬁd new legislation and regulation to protect the shortlines and regionals;
they will presumably press their agenda for new government involvement in their comments in
response to the Boérd’s notice of proposed rulemaking. RLD strongly opposes any governmental
assistancga for the regional and shortline railroads.

A prime example of the hypocrisy of the shortlines and regionals is the reciuest for relief
from contracts that they enteréd with the Class I railroads when they purchased branch lines from
the Class I’s. At the time when those transactions were in vogue, Rail Lanr argued that they

often were not genuine transactions, that the lines sold were not really going to be independent of
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Board certainly_haé the aﬁthority to condition a foreign rail carrier’s ability to acquirek a domestic
carrier and operate in this country on compliance with applicable U.S. regulations as well. The
fareigu carrier, after all, has voluntarily decided to engage in U.S. rail operations by virtue of
submitting the merger to the Board for approval. The revigion we propose will confirm that
consideration will be given to imposing reasonable requirements such as compliance with U.S.
laws and regulations for all carrier operations that difectly affect domestic rail safety, regardless of
where those operations are located, as part of the Board’s overall investigation into the effects of

foreign carrier activity in this country as part of the merger approval process.

CONCLUSION

For all of the reasons stated herein, the RLD urges the Board to adopt the changes the
RLD has proposed with regard to the Board’s procedures for major rail consolidations.

Respectﬁxlly submitted,

Rail Labor Division ) _
Transportation Trades Department, AFL-CIO

By:%mc&g & Q)tvg/QmM\\

Donald C. Biichanan
Chair, Rail Labor Division, TTD

Richard S. Edelman
Donald F. Griffin’
Mitchell M. Kraus
Harold A. Ross
Michael S. Wolly

Dated: May 16, 2000
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CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing Petition For Review Of An Arbitration
Award has been served by overnight delivery on Mitchell M. Kraus, General Counsel,
Transportation Communications International Union, 3 Research Place, Rockville, Maryland

20850, this 9th day of April, 2002.
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