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MAINE CENTRAL RAILROAD COMPANY
SPRINGFIELD TERMINAL RAILWAY COMPANY

IRON HORSE PARK
NO. BILLERICA, MASS. 01862

LAW DEPARTMENT
(978) 663-1029

VIA FEDERAL EXPRESS @'
June 3, 2003 9
ENTERED
Vernon A. Williams Office of Praceedings |5
Secretary JUN - A 2003
Surface Transportation Board
1925 K Street, N.W. Pubrartof
Washington, D.C. 20423-0001 e Record
Re: TB Finance Dock: 989, Pej In rial Park, I

d/b/a/ Grimmel Industries— Declaratory Order
Dear Secretary Williams:

Enclosed for filing are an original and ten copies of the Petition of the Maine Central
Railroad Co., Springfield Terminal Railway Co., and Guilford Transportation Industries,

Inc. for Reconsideration in the above-referenced proceeding.

Thank you for your attention in this matter. Please feel free to contact me if you
should have any questions or comments.

Sincerely,

22

Robert B. Culliford
Corporate Counsel

Enc.
cc: Service List




BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 33989

PEJEPSCOT INDUSTRIAL PARK, IN
d/b/a GRIMMEL INDUSTRIES—

DECLARATORY ORDER
ENTERED
Office of Proceedings
PETITION OF THE JUN -4 2003
MAINE CENTRAL RAILROAD CO., Part of

SPRINGFIELD TERMINAL RAILWAY CO., AND PublicRecord
GUILFORD TRANSPORTATION INDUSTRIES, INC.
FOR RECONSIDERATION

Pursuant to 49 C.F.R. part 1115, the Maine Central Railroad Company, the Springfield
Terminal Railway Company and Guilford Transportation Industries, Inc. (collectively
“Guilford”) hereby petition for reconsideration of the decision in this proceeding served May 15,
2003 (the “May 15™ Decision”). More particularly, Guilford submits new evidence in the form
of the amended testimony of Kenneth R. Berg to show that the Board incorrectly determined that
Guilford was required to provide a rate for the transport of auto shredder residue (“ASR”) by rail
in response to a request by respondent Pejepscot Industrial Park, Inc. (“Grimmel”) on June 18,
1996 (the “June 18" Request”).

As discussed in more detail below, the June 18™ Request was limited to a rate for the
movement of scrap metal—ferrous recyclables that had been exempt from regulation since 1995,
See Rail General Exemption Authority—Exemption of Ferrous Recyclables, 10 1.C.C.2d 635
(1995); May 15™ Decision, at 5. Guilford also submits amended testimony from Mr. Berg

showing that Grimmel’s subsequent request for rates for the transport of ASR on May 22, 1997




was not accepted by Grimmel, and that the reason for that non-acceptance at most had only
partial relation to the condition of the Lewiston Lower Line.

In finding that Guilford had improperly refused to provide rates for the movement of
ASR, the Board relied upon Mr. Berg’s testimony to determine that the June 18" Request
included a request for rates to transport ASR from Topsham, Maine to Steelton, Pennsylvania.
May 15™ Decision, at 9. However, upon further review of his notes—including the Rate Request
Form completed while speaking by telephone with Grimmel’s representative Mr. Garrity—MTr.
Berg has realized that no request for a rate to transport ASR was made on that date. Verified
Statement of Kenneth R. Berg in Support of Petition for Reconsideration (“Berg Reconsideration
V.S.”) 9 3. Rather, Mr. Garrity’s rate request was limited to scrap metal. In his initial review of
the Rate Request Form, Mr. Berg mistook its reference to “shredded” as relating to ASR. /d. 14
& Exh. A. In fact the term “shredder” referred to a type of scrap metal known as “shredded,
bundled number one scrap,” not to ASR. Id.

Mr. Berg’s recollection is further supported by the destination sought by Grimmel for the
shipment—Steelton, Pennsylvania. Id. § 5. Steelton is the location of a well-known scrap metal
processing facility that receives shipments of scrap from dealers such as Grimmel. Id. The
Steelton facility does not process ASR, which is a waste produced in shredding scrap that must
be disposed of at properly certified landfills that are willing to accept such waste. /d. Because of
the expense involved in disposing ASR, it is highly unlikely that the Steelton facility would have
been willing to accept a shipment of that product from Grimmel. /d Moreover, even if Steelton
were capable of accepting ASR, Mr. Garrity made no indication that the facility was willing to
accept this product from Grimmel or that Grimmel had access to the appropriate cars for this

movement. Id.




After the June 18" Request, Mr. Berg did not receive any request for rates for the
shipment of ASR from Grimmel or any broker acting on its behalf until May 22, 1997. Id. § 6.
The May 22, 1997 request for rates for the transport of ASR from Topsham to various points was
made by Mr. Black of Grimmel. Id. 7 & Exh. B. Mr. Berg did quote rates in response—which
were never accepted by Grimmel and hence not published by Guilford. Id. These rates, to
various destinations including Framingham, Massachusetts at $2100 per car and Port Clinton,
Pennsylvania at $2850 per car, were also conditioned upon Guilford’s being able to access the
Lewiston Lower Line, although Mr. Berg did not consider in his original testimony that it was
unlikely Grimmel could have accepted these rates even had such access been available. See id.
9 7. For example, Grimmel would also have had to arrange for the availability of a particular
type of car for the movement of ASR, a car that is not readily available due to its dimensions. Id.
1 8. As can be seen from the Rate Request Form, the particular dimensions of these cars was
discussed, although no conclusion was reached as to their availability. Jd. § 8 & Exh. B.
Moreover, prior to any movement of ASR to a properly certified landfill, Grimmel would have
been required to obtain pre-approval from the landfill for dumping at that location, something
that Grimmel did not indicate had been—or could be—done. Id. 9 9. As a result, although
Guilford’s rate quote from Topsham to these destinations was conditioned upon Grimmel’s
access to the Lewiston Lower Line, the non-acceptance of these rates by Grimmel reflected
several unresolved issues in addition to such access—issues separate and distinct from the
condition of the Lewiston Lower Line and outside Guilford’s control. Zd. § 7. So far as Guilford
is aware, the only rate request for ASR originating at Grimmel’s Topsham facility ever received
from Grimmel, or from any broker acting for Grimmel, was Mr. Black’s request of May 22,

1997. Id. 9 10.




Accordingly, Guilford respectfully requests that the Board reconsider its May 15"

Decision in consideration of the new evidence presented herein and rule that Guilford did not

violate its obligations under 49 U.S.C. § 11101.

June 3, 2003

310345.2

Respectfully submitted,

Winston & Strawn

1400 L Street, N.-W.
Washington, D.C. 20005
(202) 371-5706

Robert B. Culliford

Law Department

Iron Horse Park

North Billerica, MA 01862
(978) 663-1029

Attorneys for:

Maine Central Railroad Company
Springfield Terminal Railway Company
Guilford Transportation Industries, Inc.




ATTACHMENT A




BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 33989

PEJEPSCOT INDUSTRIAL PARK, INC.
d/b/a GRIMMEL INDUSTRIES—
DECLARATORY ORDER

VERIFIED STATEMENT OF KENNETH BERG
IN SUPPORT OF PETITION FOR RECONSIDERATION

Kenneth Berg states as follows:

1. I previously have submitted a Verified Statement in reply to the petition for
declaratory order filed in this proceeding by petitioner (“Reply V.S.”), Pejepscot Industrial Park,
Inc. (“Grimmel”). I make this statement in support of the petition for reconsideration filed by
respondents Maine Central railroad Company, Springfield Terminal Railway Company and
Guilford Transportation Industries, Inc. (collectively, “Guilford™).

2. Upon reviewing the decision of the Board served May 15, 2003, I realized that my
Reply V.S. inaccurately stated the substance of my conversations with Grimmel regarding
requests for rates of shipment of scrap metal and auto shredder residue (“ASR”) from Topsham,
Maine to various points.

3. More particularly, paragraph 6 of my Reply V.S. inadvertently stated that I had
received a request on June 18, 1996, for a rate from Tim Garrity of Grimmel for the carriage of
scrap metal and ASR from Topsham to Steelton, Pennsylvania. After reviewing my notes—

including the Rate Request Form that I completed while speaking with Mr. Garrity on that




date—1I realized that Mr. Garrity had not made a request for rates for the movement of ASR, nor
had Mr. Delgrego made such a request in later discussions. A copy of the Rate Request Form is
annexed hereto as Exhibit A.

4. Rather, Mr. Garrity’s request was limited to scrap metal only. The reference to
“shredded” on the request form, which I misread as relating to ASR when preparing my Reply
V.S., was in fact a request for rates to ship a type of scrap metal known as “shredded, bundled
number one scrap,” not ASR,

5. My recollection is further supported by the destination sought by Grimmel for the
shipment of this type of scrap metal—Steelton, Pennsylvania. Steelton is the location of a well-
known scrap metal processing facility that receives shipments of scrap from dealers such as
Grimmel. But the Steelton facility does not process ASR, which is waste produced in shredding
scrap that must be disposed of at landfills that are properly certified and are willing to accept
such waste. Because of the expense involved in disposing ASR, it is highly unlikely that the
facility at Steelton would have been willing to accept a shipment of that product from Grimmel.
Moreover, there are landfills certified for, and willing to accept, ASR that are far closer to
Topsham than Steelton.

6. After that initial request (June 18, 1996), I did not receive any requests for rates
for the shipment of ASR from Grimmel or any broker acting on its behalf until May 22, 1997.

7. I received a request for rates to transport ASR from Topsham to various points in
Pennsylvania and Massachusetts from Mr. John Black of Grimmel on May 22, 1997. In
response, I did quote rates to Mr. Black, namely $2100 per car to Framingham, Massachusetts
and $2850 per car to Port Clinton, Pennsylvania. These rates were never accepted by Grimmel,

however, and therefore never were published by Guilford. These rates were also conditioned



upon Guilford being able to access the Lewiston Lower Line, but I now recollect that it was
unlikely that Grimmel could have accepted the rates until other conditions were met—conditions
separate and distinct from the condition of the Lewiston Lower Line and beyond Guilford’s
control. A copy of the Rate Request Form that I completed while speaking with Mr. Black on
that date—which clearly identifies the commodity discussed as waste and ASR—is annexed
hereto as Exhibit B.

8. In order to accept the rates quoted on May 22, 1997, Grimmel would have had to
arrange for the availability of a particular type of car for the movement of ASR, a car that is not
readily available due to its dimensions. As the Rate Request Form indicates, I discussed the
particular dimensions of this type of car with Mr. Black, although no conclusion was reached as
to their availability.

9. In addition, prior to any movement of ASR to a properly certified landfill,
Grimmel would have had to obtain pre-approval from the landfill for dumping at that location,
something that Grimmel did not indicate had been—or could be—done. As a result, while
Guilford did quote rates from Topsham to these destinations, the non-acceptance of these rates
by Grimmel was indicative of the several issues in addition to access to the Lewiston Lower Line
that needed to be resolved prior to shipment of ASR to these locations.

10. So far as I am aware and so far as Guilford’s records reflect, the only rate request
Guilford ever received from Grimmel or any broker acting for Grimmel for ASR originating at
Grimmel’s Topsham facility was Mr. Black’s request of May 22, 1997.

Iy

KENNETH BERG@T




VERIFICATION

Commonwealth of Massachusetts )
) SS.:
County of Middlesex )

Kenneth Berg, being duly sworn, deposes and says that he has read the foregoing
statement, and that to the best of his knowledge, the facts asserted there are true and the same are

true as stated.
Signed L%m?:@ é? '

Subscribed and sworn to before me this third
day of June 2003.

; / Igo; tary Public

My commission expires 7HM0N /8, 30/0

3103462
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CERTIFICATE OF SERVICE

I hereby certify that on this 3rd day of June, 2003, a copy of the foregoing STB

Finance Docket No. 33989, Petition of the Maine Central Railroad Co., Springfield Terminal

Railway Co., and Guilford Transportation Industries, Inc. for Reconsideration was served by

overnight mail to James J. Kilbreth, Esq. and Rita H. Logan, Esq., Verrill & Dana LLP, One

Portland Square, Portland, ME 04112 and first class mail, postage prepaid to the following:

Kevin M. Sheys, Esq.

Kirkpatrick & Lockhart, L.L.P

1800 Massachusetts Ave., N.W. 2nd floor
Washington, D.C. 20036-1800

U.S. Dept. of the Interior
National Park Service

Land Resources Division

P.O. Box 37127 - Suite 540
Washington, D.C. 20013-7127

Thomas Iurino

Outdoor Recreation Planner

U.S. Dept. of the Interior

National Park Service

Recreation Resources Assistance Division
P.O. Box 37127

Washington, D.C. 20013-7127

Gordon E. Beckett

Supervisor, New England Field Office
U.S. Dept. of the Interior

Fish and Wildlife Service

400 Ralph Pill Marketplace

22 Bridge Street, Unit #1

Concord, NH 03301-4901

Elizabeth Higgins Congram
Asst. Director - Office of
Environmental Review

U.S. E.P.A.-Region 1 Office
John F. Kennedy Building

1 Congress Street - Rm. 2203
Boston, MA 02203

James E. Smith

Chief Counsel

Maine Department of Transportation
State House Station 16

Augusta, ME 04333-0016

David Sherman

Chief of Forest Service

U.S. Department of Agriculture
P.O. Box 96090

Washington, D.C. 20090-6090

William N. Laflamme

Dept. of Environmental Protection
Div. of Watershed Management
Bureau of Land & Water

Quality Control

State House Section 17

Augusta, ME 04333-0017




Gary Plummer

Chairman

Cumberland County Commissioner
142 Federal Street

Portland, ME 04101

Earle G. Settleworth, Jr., Director
Historic Preservation Office

Maine Historic Preservation Commission
55 Capitol St. - Station 65

Augusta, ME 04333-0065

H. Duke Niebur

Senior Civil Engineer

Railroads for National Defense Prog.
Department of the Army

MTMC - Transportation Eng. Agency
720 Thimble Shoals Blvd.

Newport News, VA 23606

David Keeley

State Single Point of Contact

State Planning Office Executive State House
Station #38

Augusta, ME 04333

U.S. Army, N.E. Division
Corps of Engineers

696 Virginia Road Suite 1
Concord, MA 01742-2751

David L. Mussulman
State Conservationist
U.S. Dept. of Agriculture
5 Godfrey Drive

Orono, ME 04473

Laura Taylor

Coastal Program Manager
State Planning Office
State House Station #38
Augusta, ME 04333

Edward J. McKay

Chief, Spatial Reference System Div.
National Geodetic Survey

NOAA, N/NGS2

1315 East-West Highway

Silver Spring, MD 20910-3293

Robert B. Cykfford
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