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THIRD JOINT STATUS REPORT IN RESPONSE TO DECISION
SERVED HEREIN ON JUNE 27, 2019

Pursuant to ordering paragraph no. 2 of the Board’s Decision served herein on June
27,2019, the City of Seattle, Washington (“Seattle”) and Ballard Terminal Railroad
Company, L.L.C. (“Ballard Terminal”) provide this status report of the litigation in the
Superior Court of King County, Washington (“Superior Court litigation”)! between Seattle
and Ballard Terminal.!

As explained in previous Joint Status Reports filed herein in December 2019 and June
2020, the Court ruled on the merits on a number of motions for summary judgment filed by the
parties. As a result of those rulings, the Superior Court has now resolved all of the City’s state-
law contract claims/causes of action against Ballard Terminal, which the City asserts were the
basis for the Board’s decision to hold Ballard Terminal’s Petition in abeyance.?

The only remaining unresolved claim is Ballard Terminal’s claim against the City for
damages and attorney’s fees arising under a number of theories based on state and federal law
causes of action and entirely unrelated to the issues raised in Ballard Terminal’s Petition and
beyond the Board’s jurisdiction. Seattle and Ballard Terminal both filed motions for summary
judgment on those claims on December 18, 2020 with hearing set for January 15, 2021. Ballard
Terminal’s claims against the City for damages and attorneys’ fees can be resolved
independently of the Board’s jurisdiction and processes.

As previously communicated to the Board in June, 2020, the King County Superior
Court’s Order issued on June 25, 2020, resolved whether the City could force Ballard Terminal
to remove and relocate its tracks to accommodate the City’ recreational trail, the so-called
“Missing Link” of the Burke-Gilman Trail. The Court held that the City cannot do so, relying
on its view of the Board’s authority under 49 U.S.C. 10901.?

In light of the Court’s order issued June 25, 2020, Ballard Terminal now asserts that
there is no relief that the Board can provide to Ballard Terminal that the Court has not already

provided, and that the Board can therefore dismiss its Petition without prejudice.

! King County Superior Court Docket No. 19-2-01794-5 SEA.
2 https://dcms-external.s3.amazonaws.com/MPD/62491/EFB8285C8EEE4B8185258425006D2660/46990.pdf
3 June 25, 2020 Order, Pages 5:21-23, 16:1-3 and 22-23, and 7:1-2.



In contrast, it is Seattle’s position that because it continues considering its options,
including, but not limited to, an appeal of the Superior Court’s decision(s) once final judgment is
entered by the King County Superior Court, that the Board should continue holding Ballard
Terminal’s Petition in abeyance pending final resolution of Ballard Terminal’s remaining claim
currently set for summary judgment on January 15, 2021 and the outcome of any appeal(s) of

the Superior Court’s order(s), which could take a year or more to complete.

If the Board does not dismiss Ballard Terminal’s Petition without prejudice and
continues holding it in abeyance, counsel for the Parties will advise the Board of the posture of
the state court proceedings during the next status report and will continue to apprise the Board of

any additional decisions on the merits that occur prior to the status report.

Respectfully submitted,
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