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Vernon A. Williams, Secretary \/
Surface Transportation Board Office of Proceedings JAN 31 2005
1925 K Street, N.W. , e aromr g
Washington, DC 20423-0001 : JAN 21 2005 et i ﬂ

\ )\
Part of i
Public Record \, ,

Dear Sir: : y \U;D(@

Enclosed for filing please find the oﬁginal and ten copies of the Petition by Railroad
Ventures, Inc. for a Bond and Confirmation of Financial Condition submitted in the above
captioned proceeding. Copies of this pleading have been served on all parties of record.

Very truly yours,

VUONO & GRAY, LLC

Richard R. Wilson, Esq, L&v\

RRW/bab
Xxc: All Parties of Record
Railroad Ventures, Inc.
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PETITION FOR BOND AND CONFIRMANTION OF FINANCIAL CONDITION

Railroad Ventures, Inc. (“RVI”) files this Petition For Bond and Confirmation of
Financial Condition pursuant to 49 C.F.R. §1117.1 in response to the Board’s decision of
January 11, 2005 in Docket No. AB 556 (Sub No. 2X) granting the Joint Petition for Stay
filed by Columbiana County Port Authority ("CCPA") and Central Columbiana and
Pennsylvania Railway (“CCPR”). (Collectively “joint petitioners™) In support thereof, RVI
states as follows:

By its order of January 11, 2005 in AB 556 (Sub No. 2X), the Board stayed
CCPA’s and CCPR’s obligation to repay RVI $217,282 plus interest under the Board’s
December 13, 2004 order. CCPA has represented to the Board that it does not have
adequate funds to pay this obligation to RVI and the Board’s January 11 order cites that
representation as one of the reasons for granting the stay. However, on October 26, 2004
CCPA CEO Tracy Drake recommended that the Port Authority supplement its $400,000
cash reserve with a $500,000 line of credit citing losses incurred by CCPA on the Y&S rail

line project and the CCPA Board of Directors approved that recommendation. CCPA

assets have also increased in the last ten years from $6 million to $19 million dollars

‘
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(Exhibit A). Thus, it appears that CCPA may have misrepresented its financial condition
and ability to pay to the Board in its Petition for Stay.

Furthermore, CCPR is in bankruptcy and did not have sufficient financial resources
to continue rail operations on the Youngstown, OH-Darlington, PA rail line on behalf of
CCPA. As a consequence, CCPR requested the Bankruptcy Court to relieve it of its
operating obligations to CCPA and CCPA agreed to transfer operating authority from
CCPR to the Ohio and Pennsylvania Railroad Company (“OPRC”). While RVI is not
privy to the OPRC operating agreement with CCPA, RVI understands that CCPA has
granted OPRC an option to purchase CCPA’s rail line in 2006 for $1,000,000 and the
assumption of CCPA’s acquisition debt. See STB Finance Docket 34632, the Ohio and
Pennsylvania Railroad —Acquisition and Operation Exemption — Rail Lines of Columbiana

County Port Authority in Mahoning and Columbiana Counties, Ohio and Beaver County,

Pennsylvania.

The escrow fund entrusted to CCPA was withheld from RVI’s proceeds of sale and
accordingly the Board has not yet finally determined RVI’s compensation payable by
CCPA for acquisition of the line. CCPA’s payment to RVI has been rendered aleatory by
the Board’s January 11, 2005 stay of its December 13, 2004 order, and substantial
questions exist under 49 USC §10905(f)(4) as to when CCPA can transfer any interest to
OPRC or even if there has been a consummation of the RVI-CCPA sale transaction for
purposes of the running of the five year prohibition on transfers to third parties under 49
USC §10905(f)(4). RVI believes that the CCPA-OPRC transition was designed solely to
circumvent the five year restitution on the sale of OFA lines to third parties and is in direct

violation of STB policy against efforts to circumvent its regulatory authority. RVI has



requested a full and careful STB review of the transactional, financial and operational
details of CCPA’s attempt to transfer the rail line to OPRC in STB Docket Finance Docket
No. 34632 given the unique circumstances surrounding that proceeding.

As RVI has previously stated in its December 21, 2004 filing in the CCPR
bankruptcy proceeding (copy of which was served on the Board), it has no objection to the
emergency transfer of current rail operations on the CCPA line to OPRC to preserve rail
service but RVI does object to CCPA’s transfer and OPRC’s acquisition of any present or
future interest in the rail line without adequate protection for RVI’s receipt of full
compensation for that line from CCPA and for its statutory repurchase rights under Section
10905(f)(4). Furthermore, these facts present a case of first impression to the Board on
whether there has been a consummation of the RVI-CCPA sale transaction given that the
Board has yet to make a final determination as to the amount of compensation to which
RVI is due under the terms of the escrow fund established by the Board and entrusted to
CCPA in the AB-556 (Sub No. 2X) OFA proceeding.

Given CCPA’s representations to the Board regarding its inability to pay RVI
$217,282 on January 13, 2005, less than ninety days after the CCPA Board approved a
$500,000 line of credit to supplement $400,000 in cash reserves, and given CCPA’s $19
million dollars in assets, RVI asks the Board to direct CCPA to provide a verified financial
statement to the Board and RVI confirming CCPA’s current financial condition and
inability to pay. In the meantime pending receipt of those documents and disposition by
CCPA/CCPR’s Petition for Reconsideration, RVI requests that the Board direct CCPA to

secure its repayment obligation to RVI by posting a bond for $217,282 plus interest with
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the Board." The posting of a bond or other appropriate security is reasonable and routinely

required for the granting of a stay. See e.g. Fed. R.C.P. 62(c).

Accordingly, RVI respectfully requests the Board grant the relief requested therein.

VUONO & GRAY, LLC
2310 Grant Building
Pittsburgh, PA 15219
412-471-1800

Dated: January 25, 2005

Respectfully submitted,
VUONO & Y,LLC

/MMOA,—\

Richard R. Wilson
Attorney for Railroad Ventures, Inc.

" If CCPA is unable to obtain a bond or if the Board were to lift the stay and direct payment be made to RVI,
RVI will post a bond for those funds with the Board pending its consideration of CCPA’s Petition to Reopen.



CERTIFICATE OF SERVICE

I hereby certify that I have this &5 M'Lday of January, 2005 served a copy of the
Petition for Bond and Confirmation of Financial Condition upon the following by first

class United States Mail, postage prepaid:

James E. Betts, Chairman

Ohio Rail Development Commission
50 W. Broad Street

15" Floor

Columbus, OH 43215

Kelvin Dowd, Esq.

Slover & Loftus

1224 Seventeenth Street, NW
Washington, DC 20036-3003

Thomas F. McFarland, Jr., Esq.
McFarland & Herman

20 North Wacker Drive

Suite 1330

Chicago, IL 60606-2902

Richard H. Streeter, Esq.
Barnes & Thomburg
750 17" Street, N.W.
Suite 900

Washington, DC 20006

Keith G. O’Brien, Esq.
Rea, Cross & Auchincloss
Suite 570

1707 L Street, N.W.
Washington, D.C. 20036

Christopher C. Russell, Esq.
Porter, Wright, Morrison, Arthur
41 South High Street

Columbus, OH 43215-6194

John A. Vuono, Esq.
VUONO & GRAY, LLC
2310 Grant Building
Pittsburgh, PA 15219

/L fods

Richard R. Wilson
Attomey for Railroad Ventures, Inc.
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