
BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 34953

MIDTOWN TDR VENTURES LLC
- EXEMPTION TO ACQUIRE LINE -

AMERICAN PREMIER UNDERWRITERS, INC.,
THE OWASCO RIVER RAILWAY, INC., AND

AMERICAN FINANCIAL GROUP, INC.

MIDTOWN TDR VENTURES LLC'S
MOTION TO DISMISS

VERIFIED NOTICE OF EXEMPTION

f.... ENTERED
Office of Proceedings

NOV 8 2006
„„ Part of
Public Record

George W. Mayo, Jr.
R, Latane Montague
HOGAN & HARTSON LLP
555 Thirteenth Street, NW
Washington, DC 20004-1109
Telephone: (202)-637-5600
E-Mail: GWMayo@HHLAW.com

RLMontagiie@HHLAW.com

ATTORNEYS FOR MIDTOWN TDR
VENTURES LLC -

Dated: November 7,2006

\\\DC - 096581/000071 - 2882130 v2



BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO, 34953

MIDTOWN TDR VENTURES LLC
-EXEMPTION TO ACQUIRE LINE -

AMERICAN PREMIER UNDERWRITERS, INC.,
THE OWASCO RIVER RAILWAY, INC., AND

AMERICAN FINANCIAL GROUP, INC.

MIDTOWN TDR VENTURES LLC'S
MOTION TO DISMISS

VERIFIED NOTICE OF EXEMPTION

Midtown TDR Ventures LLC ("Midtown") hereby moves for dismissal of the

Verified Notice of Exemption (the "Notice") which Midtown is concurrently filing with the

Board. That Notice seeks an exemption in regard to Midtown's acquisition of certain assets

related to Grand Central Terminal in New York City and the "Harlem-Hudson Line" (which

accesses the Grand Central Terminal) (collectively, the "Subject Properties") from American

Premier Underwriters, Inc. ("APU")1; APU's wholly owned subsidiary, The Owasco River

Railway, Inc. ("Owasco"); and APU's parent, American Financial Group, Inc. ("AFG")

(collectively, the "Sellers").2

APU is the successor by merger to The New York & Harlem Railroad Company ("New York & Harlem"),
to which some of the Subject Properties are titled.

•>
Factual references made in this Motion are derived from the Midtown Notice, and supported by the

Verification of that Notice.
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As explained below, none of the Sellers conducts any rail transportation services

(freight or otherwise) over the Subject Properties and none constitutes a rail common carrier

under the Interstate Commerce Act in regard to the Subject Properties. Similarly, following its

acquisition of the Subject Properties, Midtown - which is currently a non-carrier - will not

conduct any rail transportation services (freight or otherwise) over the properties, and it will not

constitute a rail common carrier under the Interstate Commerce Act.

Midtown is acquiring the Subject Properties to develop them for non-rail use,

where the properties to be developed are not currently in rail use. Midtown's particular focus is

on utilization of transferable air rights emanating from the Grand Central Terminal lot and an

adjacent lot for office building development. Midtown's use of the properties will not interfere

with the commuter rail service and freight rail service currently being provided over certain of

the properties (in particular, the Harlem-Hudson Line) by other entities.

In the foregoing circumstances, Midtown's acquisition of fee ownership of the

Subject Properties is not subject to the Board's jurisdiction, and accordingly Midtown's Notice

should be dismissed.

' FACTUAL BACKGROUND

The only aspect of the proposed transaction which could have the potential for

falling within the Board's jurisdiction is Midtown's acquisition of the Harlem-Hudson Line.

Here, however, the ownership and operating history of that line, together with Midtown's

proposed acquisition of only a fee ownership in the line where others bear responsibility for rail

service on the line, dictate that the Board has no jurisdiction over the transaction.

From Grand Central Terminal in New York City, the Harlem-Hudson Line

proceeds north and crosses the Harlem River, then at Mott Junction in the Bronx diverges in two
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directions, one line running north to Poughkeepsie, New York, and the second line proceeding

east to Woodlawn Junction, where it then heads north to Wassaic, New York, The relevant

'history of the Harlem-Hudson line is closely associated with the Penn Central Transportation

Company ("Penn Central") bankruptcy and the Regional Rail Reorganization Act of 1973 (the

"Rail Act"), See Consolidated Rail Corp. v. Metro-North Commuter R.R.. 598 F. Supp. 1571

(Sp.Ct. R.R.R.A. 1984) (discusses in detail the history of the line and its various users and

owners).

By the early 1970's, ownership of the Harlem-Hudson Line was held entirely by

Penn Central. At that time, Penn Central leased the line to the New York Metropolitan

Transportation Authority ("MTA") for an extended term, reserving for itself trackage rights to

provide freight, passenger and commuter service. Soon thereafter, under the restructuring

effected through the Rail Act's Final System Plan, on April 1, 1976 these trackage rights were

conveyed to the Consolidated Rail Corporation ("Corn-ail"), the lease to MTA remained in place,

and fee ownership of the Harlem-Hudson Line remained with the non-carrier parent of Penn

Central, the Perm Central Corporation (and its subsidiaries New York & Harlem and Owasco).3

Id. at 1573-77.

As found by the Special Court for Regional Rail Reorganization, this retained fee

ownership was free and clear of any transportation burdens, with no common carrier

responsibilities attendant to the ownership:

But it was equally rational for Congress and the USRA, and in greater accordance
with the general plan of the Rail Act which provides only for the conveyance of
assets or rights used or useful in transportation, § 102(12), 45 U.S.C. § 702(14), to
have provided that when Penn Central was obliged to convey the bulk of its
transportation assets to Conrail and others, it should retain its nontransportation
assets free and clear of any burdens with respect to transportation service. This,

Penn Central Corporation subsequently changed its name to APU, one of the Sellers in this transaction.
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as we read § 303(b)(2) of the Rail Act and the FSP, was what Congress and the
USRA intended to do.

Perm Central Corp. v. Consolidated Rail Corp.. 611 F. Supp. 285, 292 (Sp.Ct.R.R.R.A. 1985)
(Friendly, J.).

With fee ownership of the Harlem-Hudson Line held by the non-carrier Penn

Central Corp, (now APU), and rail operating responsibilities having been assumed by other

entities, rail operations over the line continued to evolve. The long-term lease to MTA was

replaced with a new lease, and the Conrail trackage rights were renegotiated.

Pursuant to an "Amended and Restated Agreement of Lease between American

Premier Underwriters, Inc. and The Owasco River Railway, Inc., Landlord, and Metropolitan

Transportation Authority, Tenant" ("MTA Lease"), dated April 8,1994, APU and Owasco

entered into a new long-term lease of the Harlem-Hudson Line to MTA. Under that lease, MTA

secured complete control of the line, and has utilized the line to provide commuter service

through its subsidiary, Metro-North Commuter Railroad Company ("Metro-North"). The MTA

Lease has a term which expires on February 28, 2274. The lease will remain in place following

Midtown's acquisition of the Subject Properties, and hence Midtown will exercise no control

over the Harlem-Hudson Line for some two hundred and seventy years in the future.4

As to Conrail's trackage rights, effective January 1,1983 Conrail entered into a

new trackage rights agreement with MTA, in the latter's capacity as lessor of the Harlem-

Hudson Line, and this agreement remains in effect today. Pursuant to this agreement, Conrail

provided freight rail service over the Harlem-Hudson Line until CSX Transportation, Inc.

("CSX") succeeded to Conrail's rights under the agreement as a consequence of the merger

4 Under an agreement between MTA and the National Railroad Passenger Corporation ("Amtrak"),
Amtrak uses a portion of the Hudson line (between Spuyten Duyvil, NY and Poughkeepsie, NY) for the operation
of rail passenger service trains. This service, and the related agreement, will be unaffected by the proposed
transaction.
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transaction approved by the Board in CSX Corp., et al. - Control & Operating

Leases/Agreements - Conrail, Inc., et al., STB Finance Docket No. 33388, 3 S.T.B. 96 (served

July 23,1998), CSX now provides freight rail service over the line under this agreement (the

"CSX trackage rights"),

In addition, The Delaware and Hudson Railway Company, Inc. ("D&H") has

become a trackage rights tenant on a portion of the Harlem-Hudson Line (the "D&H trackage

rights"). Pursuant to a trackage rights agreement with Metro-North effective June 21,1999,

D&H commenced freight rail service on the line. This agreement was associated with trackage

rights awarded D&H over connecting CSX/Conrail lines, as set forth in Delaware & Hudson Ry.

- Trackage Rights - CSX Transportation, Inc.. et al.. STB Finance Docket No. 33771,1999 WL

485899 (STB, served July 8, 1999) (addressing trackage rights awarded to D&H in connection

with the CSX/Norfolk Southern acquisition of Conrail).

Like the MTA Lease, the CSX and D&H trackage rights agreements will remain

in place following consummation of the subject transaction, and will be unaffected by it. Neither

CSX nor D&H may abandon or discontinue service over the Harlem-Hudson Line without prior

Board authority. See, e.g., Thompson v. Texas Mexican Rv.. 328 U.S. 134, 147-48 (1946). No

such abandonment or discontinuance is at issue in connection with the Midtown Notice.

ARGUMENT

Pursuant to the proposed transaction, Midtown would not acquire any rail

common carrier obligations with respect to the Harlem-Hudson Line. Those obligations reside

exclusively with CSX and D&H, the railroads currently providing freight rail service over the

line. Just as their fee ownership of the Harlem-Hudson line does not affect the non-carrier status

of the Sellers, Midtown's acquisition of that fee ownership would not affect its non-carrier status.
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Because the proposed transaction does not involve any conveyance of rail common carrier

responsibilities, it falls outside the jurisdiction of the Board, and accordingly the Midtown Notice

should be dismissed.

In State of Maine, Department of Transportation - Acquisition and Operation

Exemption - Maine Central R.R.. Finance Docket No, 31847, 8 LC.C.2d 835 (1991) ("State of

Maine"), the Board 5 had before it a notice of exemption and related motion to dismiss with

respect to a transaction analogous in material respects to the transaction subject to the Midtown

Notice. The Maine Department of Transportation ("MDOT") proposed to acquire fee ownership

in 15.66 miles of rail line owned by the Maine Central Railroad Company and operated under

lease by the Springfield Terminal Railroad Company, but not to acquire any common carrier

responsibilities related to the line (which would be left exclusively with the seller and the lessee).

The Board dismissed the exemption notice, holding that it did not have any jurisdiction over the

subject transaction.

As in State of Maine, here "no common carrier rights or obligations are being

transferred," (indeed, the Sellers do not have any such rights or obligations to sell), CSX and

D&H "retain[] the common carrier obligation ... and could not cease to offer service on the line

without [STB] permission," and " nothing in the transfer of underlying assets in this case would

disenable [CSX and D&H] from meeting [their] common carrier obligations,"6 Id. at 837.

References to the Board include its predecessor, the Interstate Commerce Commission.

6 In State of Maine, the Board made clear that it would examine the specific facts of each similar transaction
later submitted to it for review, and prescribed that "a copy of the agreement between the railroad and the entity
acquiring its right-of-way" should be submitted in connection with any request for a jurisdictional determination. 8
I.C,C.2dat838.

Although this transaction does not involve a document of the type described by the Board, Midtown is
appending to this Motion the following documents: (i) the Agreement of Sale and Purchase by and among APU,
New York & Harlem, Owasco and AFG, as Sellers, and Midtown, as Purchaser (Exhibit A) (the "Purchase
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Following the State of Maine precedent the Board has repeatedly ruled that it

does not have jurisdiction over transfers of fee ownership in rail lines where common carrier

obligations are not conveyed to the buyer in conjunction with such transfer, but instead reside in

another entity. See, e.g., South Orient R.R. - Acquisition and Operation Exemption - Line of

the Atchison. Topeka & Santa Fe Ry.. Finance Docket No. 31971,1992 WL 210237 (ICC,

served Sept. 2, 1992) (holding that the Board did not have jurisdiction over a railroad's transfer

of right-of-way and other fixed assets associated with a 381.9-mile line to a Texas state agency,

where the common carrier operating responsibility with respect to the line would simultaneously

be transferred to a new entity which would become a rail common carrier (the Board found it had

jurisdiction over the latter aspect of the transaction)); Utah Transit Authority - Acquisition

Exemption - Line of Union Pacific R.R.. Finance Docket No. 32186,1992 WL 386409 (ICC,

served Dec. 31, 1992) (same); Missouri River Bridge Co. - Acquisition Exemption - Certain

Assets of Chicago. Central & Pac. R.R.. Finance Docket No. 32384,1994 WL 61756 (ICC,

served Mar. 3, 1994) (holding no Board jurisdiction where facts similar to State of Maine, but

clarifying that "state involvement is not necessary" to permit '"the ownership of the line to be

divorced from the common carrier obligation'"); Centex Rural Rail Transp. District -

Acquisition Exemption - Certain Assets of Cen-Tex Rail Link. LTD., Finance Docket No. 32496,

1994 WL 393427 (ICC, served Aug. 1, 1994) (same).7

Agreement"); (ii) the MTA Lease (Exhibit B), (iii) the CSX (Gonrail) trackage rights agreement (Exhibit C), and (iv)
the D&H trackage rights agreement (Exhibit D).

More recent Board decisions to the same effect include State of Washington, Department of Transportation
- Acquisition Exemption - Palouse River & Coulee City R.R.. STB Finance Docket No. 34609,2005 WL 1024486
(STB, served May 3, 2005); Metro Regional Transit Authority - Acquisition Exemption - Certain Assets of Akron
Barberton Cluster Ry.. STB Finance Docket No. 34338, 2003 WL 21615596 (STB, served July 11, 2003); State of
Vermont-Acquisition Exemption - Certain Assets of Newport & Richford R.R.. Northern Vermont R.R. and
Canadian American R.R.. STB Finance Docket No, 34294, 2003 WL 21201903 (STB, served May 22, 2003); State
of Wisconsin Department of Transportation - Petition for Declaratory Order. STB Finance Docket No. 34181, 2002
WL 1767404 (STB, served Aug. 1, 2002).
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In the transaction before the Board, the Sellers are not conveying any rail

common carrier rights or obligations to Midtown (they, if fact, have no such rights or obligations

to convey), Midtown is not acquiring any such rights or obligation, and Midtown will not be

holding itself out as a freight rail common carrier. Indeed, the rail common carrier service being

provided on the Harlem-Hudson Line by CSX and D&H will be entirely unaffected by the

proposed transaction, and will continue to remain under the Board's jurisdiction and oversight.

Taking these circumstances into account, the Board lacks jurisdiction over the transaction subject

to Midtown's Notice, and that Notice should be dismissed.
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CONCLUSION

For the reasons set forth above, Midtown requests that its Notice be dismissed by

the Board for lack of jurisdiction.

Respectfully submitted,

By:
George W. Mayo, Jr
R, Latane Montague
HOGAN & HARTSON LLP
555 Thirteenth Street, NW
Washington, DC 20004-1109
Telephone: (202)-637-5600
E-Mail: GWMavo@HHLAW.com

RLMontague@HHLAW.com

ATTORNEYS FOR MIDTOWN TDR
VENTURES LLC

Dated: November 7, 2006
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EXHIBIT A

PURCHASE AGREEMENT
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Execution Version

AGREEMENT OF SALE AND PURCHASE

by and among

AMERICAN PREMIER UNDERWRITERS, INC.,
THE NEW YORK AND HARLEM RAILROAD COMPANY,

THE OWASCO RIVER RAILWAY, INC.
AND

AMERICAN FINANCIAL GROUP, INC.
AS SELLERS

and

MIDTOWN TDR VENTURES LLC

AS PURCHASER
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AGREEMENT OF SALE AND PURCHASE

THIS AGREEMENT OF SALE AND PURCHASE ("Agreement") is entered into as of
this I0lh day of August, 2006 by and among AMERICAN PREMIER UNDERWRITERS, INC.,
a Pennsylvania corporation TAPU"), THE NEW YORK AND HARLEM RAILROAD
COMPANY, a New York corporation ("New York & Harlem"). THE OWASCO RIVER
RAILWAY, INC., a New York corporation rOwasco"). and AMERICAN FINANCIAL
GROUP, INC., an Ohio corporation ("AFC") and MIDTOWN TDR VENTURES LLC, a
Delaware limited liability company.

Article 1.
BASIC TERMS

1 • 1 Definitions. The following terms shall have the meanings given for purposes of
this Agreement:

(a) APU/NY&H Merger: means the merger of New York & Harlem with and
into APU.

(b) Argent*, means Argent Ventures LLC, a New York limited liability
company.

(c) Assets: has the meaning set forth in Article 2 hereof.

(d) Assignment and Assumption Agreements: means, collectively, the
assignment and assumption agreements to be entered into pursuant to this Agreement,
substantially in the form of Exhibits "C". "El, and "£•

(e) Assumed Agreements: means each of the contracts, agreements and
understandings specifically set forth on Schedule I.l(e) of the Disclosure Schedule and does not
include any agreement, instrument or document by virtue of the fact that same are referenced in,
or attached to, any of the Assumed Agreements unless same are specifically set forth on such
Schedule!. He).

(f) Consent Agreement: means that certain Consent Agreement dated as of
May 5, 1989 among The Penn Central Corporation (as predecessor-in-interest to APU), Owasco,
New York & Harlem, MTA, Metro-North Commuter Railroad Company, 450 Lexington
Venture, L.P., and the United States Postal Service.

(g) Continuing Maintenance Agreement: means the Continuing Maintenance
Agreement dated as of December 9, 1997 (as amended, restated, supplemented, replaced,
renewed or otherwise modified), by and among APU, New York & Harlem, the New York City
Landmarks Commission and the MTA.

(h) Deposit: has the meaning set forth in Article 4 hereof.



(i) Disclosure Schedules: means the schedules attached to this Agreement and
made a part hereof,

(j) Environmental Release: means that certain Release and Indemnification
Agreement, dated as of April 8, 1994, by and among APU, Owasco, New York & Harlem, MTA
and the Metro-North Commuter Railroad Company.

(k) Escrow Agreement: means the escrow agreement dated as of even date
herewith by and among Sellers, Purchaser and the Escrow Agent,

(1) 401 Year Lease: means that certain contract by and between New York &
Harlem, as landlord, and APU (as successor in interest to The New York Central and Hudson
River Railroad Company), as tenant, dated April 1, 1873, as amended by Supplementary
Contract dated May 15, 1882, as further amended by Second Supplementary Contract dated
October 5, 1898, as further amended by Third Supplementary Contract between said parties
dated July 1, 1943 and as further amended by Fourth Supplementary Contract dated October 24,
1978 (as assigned by Hudson River Railroad Company to APU by Indenture dated October 24,
1978), and recorded in the land records of New York County in Reel 460, page 1535.

(m) 450 Lexington Consent Interest: means all of the rights of Terminal
Owner to and under the Consent Agreement.

(n) Information: means all documents, materials, studies and other
information delivered or disclosed to Purchaser by Sellers.

(o) Leased MTA Premises: means the premises leased under the MTA Lease,

(p) Lehman: means Lehman Brothers Holdings, Inc.

(q) MTA Lease: means the Amended and Restated Agreement of Lease
between APU and Owasco, as landlord, and Metropolitan Transportation Authority ("MTA"), as
tenant, dated as of April 8,1994, as amended.

(r) Person: means an individual, corporation, partnership, limited liability
company, joint venture, association, trust, unincorporated organization or other entity.

(s) Phillip Morris Declaration: means that certain Declaration dated February
9, 1979, made by APU (as successor-in-interest to The Penn Central Corporation) and recorded
in the Office of the New York City Register, New York County at Liber 480, page 1.

(t) Post Office Ground Lease, means that certain ground lease dated as of
July 22, 1987, by and between the United States Postal Service, as landlord, and 450 Lexington
Venture, L.P., as tenant, with respect to the property located at 450 Lexington Avenue, New
York, New York.



(u) Purchaser: means Midtown TDR Ventures LLC, an entity fifty percent
(50%) owned by a wholly owned subsidiary of Argent and fifty percent (50%) owned by a
wholly owned subsidiary of Lehman.

(v) Sellers: means, collectively and, to the extent provided for in Section
18.17M) hereof, severally (1) AFG and (2) jointly and severally, APU, Owasco and New York &
Harlem,

(w) Survival Period: means the period of time beginning on the Closing Date
and ending one (1) year after the Closing Date except to the extent that Purchaser or Sellers, as
applicable, shall have commenced a claim or proceeding seeking indemnification under Section
12.2 or 12.1. respectively, in which case the Survival Period shall end upon full satisfaction of a
final, non-appealable order or determination by a court of competent jurisdiction or a settlement
between the relevant parties in connection with such claim or proceeding.

(x) TDRs: means 1,221,121 square feet of floor area development rights
emanating from Lot 1, and 1,285,011 square feet of floor area development rights resulting from
a "merged zoning lot" (as set forth in the Stipulation (as hereinafter defined)), emanating from
the Terminal Lot and Lot 54 under the Zoning Resolution of the City of New York, as amended,
promulgated by the City Planning Commission constituted pursuant to Chapter 8 of the New
York City Charter pursuant to Section 200 of the New York City Charter (the "Zoning
Resolution") to develop a zoning lot by erecting thereon a structure with a floor area (as defined
in Section 12-10 of the Zoning Resolution) determined by multiplying the area of the lot by the
allowable ratio of floor area to lot size for structures in the zoning district. Such floor area
development rights are expressed in square feet by floor area permitted to be developed in the
structure.

(y) Terminal Lot: means the real property designated as Block 1280, Lot 1 on
the Tax Map of the City of New York, as further described on Schedule Ll(y) of the Disclosure
Schedule.

(z) Terminal Owner: means, collectively, and jointly and severally, APU,
New York & Harlem and Owasco.

(aa) 383 Documents: means The Declaration of Restrictive Covenant set forth
in Schedule B item 5n of the Title Commitment and the Agreement for Purchase and Sale of
Development Rights and Related Release of Lease of Development Rights by and between The
Penn Central Corporation (now known as APU), New York & Harlem, Owasco and 383
Madison Associates, dated as of November 8, 1983, a memorandum of which was recorded on
November 17, 1983 in Reel 737 page 296, as amended by unrecorded First Supplemental
Agreement dated August 17, 1984, unrecorded Second Supplemental Agreement, dated as of
August 26, 1987 and unrecorded Third Supplemental Agreement, dated as of July 31, 1989.

(bb) Title Company: means New York Land Services, Inc., a LandAmerica
company.

ri . «*4S";S* \ I'•



Title Policy: means the ALTA owner's form title policy insuring the fee
simple interests of Purchaser, together with the such endorsements as the Purchaser may request
(in each case, to the extent available) to be issued pursuant to the Title Commitment.

(dd) Zenith: means Zenith Insurance Company, a California corporation.

(ee) Zenith Assignment Documents: means the (i) Assignment, dated as of
September 29, 2000, by APU and Owasco, as assignor, in favor of Zenith, as assignee, and (ii)
Assignment, dated as of December 28, 2000, by APU and Owasco, as assignor, in favor of
Zenith, as assignee.

(ff) Zenith Documents: means the Zenith Purchase Agreements and the Zenith
Assignment Documents.

(gg) Zenith Purchase Agreements: means those two separate Purchase and Sale
Agreements, each dated as of September 29, 2000, by and among APU and Owasco, as sellers,
and Zenith, as purchaser.

Article 2.
SALE AND PURCHASE

Subject to the terms and provisions hereof, Sellers agree to sell to Purchaser, and
Purchaser agrees to purchase from Sellers:

(a) the Terminal Lot, the Retained 54 Portion (as defined hereinafter) and the
other real property described on Schedule 2fa)(i') of the Disclosure Schedule, though not
including the parcels previously sold by the Sellers and the MTA as set forth on Schedule
2(aKii). together with all right, title and interest of Sellers in and to any and all strips or gores,
roads, appurtenances, easements, streets and ways, rights in franchise agreements, subsurface of
land, riparian rights, rights-of-way, bounding such real property, and rights of ingress and egress
thereto (collectively, the "Real Property"):

(b) all right, title and interest of Sellers in and to all improvements situated
upon the Real Property (collectively, the "Improvements"):

(c) all right, title and interest of Sellers in and to all personal property of every
kind and nature now or hereafter installed, located, situated or used in, on or about, or in
connection with the operation, use and enjoyment of the Real Property or the. Improvements
including, without limitation, all equipment, air conditioning, heating and ventilating systems, all
other mechanical systems, all carpets and other floor coverings, all drapes, shades and other window
coverings, all furnishings and furniture, and all maintenance and other equipment, if any, owned by
Sellers and affixed or located upon the Real Property or the Improvements (collectively, the
"Personal Property"):

(d) all right, title and interest of Sellers in and to all of that certain intangible
property owned by Sellers and used by Sellers in connection with all or any portion of the Real
Property and/or the Improvements and/or the Personal Property, including, without limitation,



(i)all environmental assessments, if any, as-built plans, specifications and other similar
documents and materials relating to the use, operation, maintenance, repair, construction or
fabrication of all or any portion of the Real Property and/or the Improvements and/or the
Personal Property; (ii) all names, trade names, designations, logos & service marks and
appurtenant good will, exclusively used in connection with the operation of the Assets, if any,
including, without limitation, rights in and to the trade name "Grand Central Terminal", along
with any derivations thereof, used in connection with me Real Property and/or Improvements;
(iii) all transferable business licenses, architectural, site, landscaping or other permits,
applications, approvals, certificates of occupancy, authorizations and other entitlements affecting
any portion of the Real Property; and (iv) all transferable guarantees, warranties and utility
contracts (excluding, however, any utility deposits, if any, made by Sellers) relating to all or any
portion of the Real Property (collectively, the "Intangible Projerty");

(e) all right, title and interest of Terminal Owner in and to the MTA Lease;

(f) all right, title and interest of Sellers in and to the TDRs;

(g) the 450 Lexington Consent Interest; and

(h) all of Sellers' right, title and interest in and to any and all operating and
trackage rights over the Real Property (the "Trackage Rights"!

The Real Property, Improvements, Personal Property, Intangible Property, the MTA
Lease, the 450 Lexington Consent Interest, the Trackage Rights and the TDRs are hereinafter
collectively referred to as the "Assets."

Article 3,
CONSIDERATION FOR CONVEYANCE

The purchase price for the Assets is Fifty Seven Million Five Hundred Thousand and
00/100 Dollars ($57,500,000) (the "Base Purchase Price"), which shall be due and payable in
cash or by wire transfer of immediately available federal funds at the closing of the transaction
contemplated by this Agreement ("Closing"). The Base Purchase Price shall be allocated among
the Assets pursuant to an allocation schedule to be agreed to by Purchaser and Sellers prior to
Closing.

Article 4.
EARNEST MONEY DEPOSIT

An Initial Deposit of One Million and 00/100 Dollars ($1,000,000.00) was paid to
Keating Muething & Klekamp PLL ("Escrow Agent") on July 11, 2006 in connection with the
execution of the Letter of Intent dated July 10, 2006 between Sellers and Argent ('"Letter of
Intent"). An additional deposit of One Million Eight Hundred Seventy-Five Thousand and
00/100 Dollars ($1,875,000.00) (the "Additional Deposit") shall be paid to the Escrow Agent
contemporaneously with the execution of this Agreement. The Initial Deposit and the Additional
Deposit are collectively referred to as the "Deposit." The Deposit shall be held by the Escrow



Agent pursuant to the terms of the Escrow Agreement, substantially in the form of the attached
Exhibit "A".

In the event the Escrow Agent cannot or is unwilling to comply with the obligations
pursuant to this Article, Purchaser and Sellers shall mutually select another escrow agent.

Articles.
TITLE CONDITIONS AND ENVIRONMENTAL MATTERS

5.1 Permitted Exceptions. The Assets are sold and are to be conveyed subject only to
the following (hereinafter, collectively, the "Permitted Exceptions"):

(a) The 401 Year Lease and the MTA Lease;

(b) Zoning and building laws, restrictions, regulations and ordinances of the
municipality in which the Real Property is located, if any, provided that none of the same
interfere with or prevent the continued operation of the Assets in the same manner as presently
operated;

(c) Those matters set forth on the Title Commitment (hereinafter defined);
and

(d) Those matters set forth on Schedule 5.1 (d).

In addition, the TDRs shall be sold and conveyed subject to the terms of the
Continuing Maintenance Agreement.

5.2 Title Commitment. Purchaser has obtained a commitment for the issuance of an
Owner's Policy of Title Insurance relating to the Terminal Lot (the "Title Commitment"). A
copy of the Title Commitment is set forth as Schedule 5.2.

5.3 Termination of 401 Year Lease. Sellers and Purchaser hereby acknowledge and
agree that as a result of and upon the consummation of the APU/NY&H Merger, the 401 Year
Lease will terminate by operation of law. In connection with the foregoing, Sellers shall, at or
prior to Closing, deliver to Purchaser and the Title Company, the following documentation
with respect to the APU/NY&H Merger and termination of the 401 Year Lease, (a) evidence
of the APU/NY&H Merger, and (b) recordable termination document(s) and transfer tax
forms, if applicable, with respect to the termination of the 401 Year lease.

5-4 Lot 54. Owasco and Purchaser hereby acknowledge and agree that: (a) with
respect to the real property designated as Block 1280, Lot 54, on the Tax Map of the City of
New York ("Lot 54"). a portion thereof is owned by Owasco (the "Retained 54 Portion") and
a portion thereof is owned by a third party (the "Sold 54 Portion"); (b) the Retained 54 Portion
is intended to be conveyed to Purchaser in accordance with this Agreement; and (c) a formal
tax lot subdivision of Lot 54 (the "Lot 54 Subdivision") is required to be consummated before
Owasco can convey the Retained 54 Portion to Purchaser. Accordingly, Owasco hereby
covenants and agrees that Owasco shall, at Owasco's cost and expense, (i) use commercially



reasonable efforts to consummate a formal tax lot subdivision of Lot 54 on or prior to Closing,
which efforts shall include, without limitation, providing the Title Company and/or the City
Surveyor's Office for New York County with: (A) the master deed of Lot 54 conveying title
thereto into the respective current owners; (B) a completed RP 604 form (tentative subdivision
request) that has been approved by the building department; (C) a subdivision survey showing
the metes and bounds of the partial tax lot(s); and (D) proof that all of Owasco's taxes are up
to date with respect to the Retained 54 Portion and (ii) transfer the Retained 54 Portion to
Purchaser. Notwithstanding the foregoing or anything else to the contrary provided for in this
Agreement: (1) completion of the Lot 54 Subdivision prior to the Closing shall not be a
condition precedent to Purchaser's obligation to close hereunder; (2) Terminal Owner hereby
indemnifies, defends and holds the Purchaser Indemnitees (as defined hereinafter) harmless
from and against any and all Losses (as defined herein) resulting from or arising out of
Owasco's failure to consummate the Lot 54 Subdivision and to transfer the Retained 54
Portion to Purchaser; and (3) the indemnification obligations contained in this Section 5.4
shall survive the Closing indefinitely, shall not be subject to any limitation as to the Survival
Period and shall not be subject to the limitation set forth in Section 12.3(iX but shall be subject
to the limitation set forth in Section 12.3fii).

5.5 Material Defects. Sellers and Purchaser hereby acknowledge and agree that under
Article 42 of the MTA Lease, the landlord is required to Cure any Material Defect (as such
terms are defined in the MTA Lease) and that the Cure Costs (as defined in the MTA Lease)
are allocated between landlord and tenant as set forth in Section 42.03 thereof.
Notwithstanding the foregoing or anything else to the contrary provided for in this Agreement
(a) Sellers hereby indemnify, defend and hold the Purchaser Indemnitees harmless from and
against any and all Losses resulting from or arising out of the existence (or claim thereof) of a
Material Defect and/or any Cure Costs allocated to or incurred by Purchaser (or its designee),
as landlord under the MTA Lease, with respect thereto and (b) the indemnification obligations
contained in this Section 5.5 shall survive the Closing indefinitely, shall not be subject to any
limitation as to the Survival Period and shall not be subject to the limitation set forth in
Section 12.3(i). but shall be subject to the limitation set forth in Section 1.2.3(ii).

5.6 Environmental Release. Sellers and Purchaser hereby acknowledge and agree
that Sellers are not making any representation or warranty with regard to environmental
matters. Notwithstanding the foregoing or anything else to the contrary provided for in this
Agreement (a) Sellers hereby indemnify, defend and hold the Purchaser Indemnitees harmless
from and against any and all Losses resulting from or arising out of (i) any environmental
condition, liability or matter that is attributable to the period prior to April 8,1994 affecting all
or any portion of the Real Property and/or (ii) any matter set forth in the Environmental
Release and (b) the indemnification obligations contained in this Section 5.6 shall survive the
Closing indefinitely, shall not be subject to any limitation as to the Survival Period and shall
not be subject to the limitation set forth in Section 12.3(0. but shall be subject to the limitation
set forth in Section 12.3(ii).

Article 6.
TRANSFERABLE DEVELOPMENT RIGHTS



6.1 Transfer of TDRs. At the Closing, (i) subject to the Permitted Exceptions,
Terminal Owner will transfer to Purchaser a total of 785,011 square feet of floor area
development rights emanating from the Terminal Lot and Lot 54, and (ii) AFG will transfer to
Purchaser 500,000 square feet of the Terminal Lot's floor area development rights, by
executing and delivering to Purchaser an instrument of Transfer of Development Rights
substantially in the form annexed hereto as Exhibit"B".

6.2 Continuing Maintenance Agreement. In the event of any transfer of the TDRs, or
any of them by Purchaser pursuant to the provisions of Section 81-63 et seq. of the Zoning
Resolution (any such sale, an "81-63 Sale"). Purchaser agrees to pay over and deliver to MTA
all payments required pursuant to the terms of the Continuing Maintenance Agreement.

6-3 Transfer Taxes with Respect to TDRs.

(a) Terminal Owner and AFG agree to pay any (i) New York City Real
Property Transfer Tax and (ti) tax imposed by Section 1402 of the Tax Law of the State of New
York (collectively, the "TDR Transfer Tax'"), that may be payable in connection with their sale
of the TDRs.

(b)

1. At the Closing, Terminal Owner and AFG shall complete and sign
the New York State Combined Real Estate Transfer Tax Return Credit Line Mortgage Certificate
rTP-584") with respect to the transfer of the TDRs, and Purchaser shall complete and sign the
TP-584 with respect to the transfer of the TDRs, and Terminal Owner, AFG and Purchaser shall
then deliver each of said forms to the applicable taxing authority with the requisite payment by
Terminal Owner and AFG as and for payment of the TDR Transfer Tax.

2, At the Closing, Terminal Owner, AFG and Purchaser shall,
pursuant to Chapter 21, Title 11 of the New York City Administrative Code, complete and sign
the New York City Real Property Transfer Tax Return ("JRPT") with respect to the transfer of the
TDRs. Terminal Owner, AFG and Purchaser shall then deliver each of said forms to the
applicable taxing authority with the requisite payment by Terminal Owner and AFG as and for
the payment of the New York City Real Property Transfer Tax (the "TDR Real Property Tax")
payable in connection with the transfer of the TDRs.

Article 7.
450 LEXINGTON CONSENT INTEREST

7.1 Transfer of Consent Agreement. At the Closing, Terminal Owner will transfer to
Purchaser all right, title and interest of Terminal Owner in and to the Consent Agreement and
Purchaser will accept and agree to assume all of the obligations of Terminal Owner by
executing and delivering an Assignment and Assumption Agreement substantially in the form
annexed hereto as Exhibit "C". The Consent Revenue (as hereinafter defined) shall be
apportioned between Terminal Owner and Purchaser as of the Closing Date.



Article 8.
PURCHASE OF ZENITH'S INTEREST IN MTA LEASE

8.1 Zenith's Interest in MTA Lease. As required by Section 7(0 of each of the Zenith
Purchase Agreements, immediately upon execution of this Agreement, APU and Owasco shall
deliver notice to Zenith of the subsequent termination of the 401 Year Lease (as a result of the
APU/NY&H Merger, as further described in Section 5.3 hereof) and of the intention of APU
and Owasco to transfer their interest in the MTA Lease to Purchaser. If Zenith elects to
require APU and Owasco to reacquire from Zenith the rights (the "Zenith Rights"') in the
MTA Lease transferred to Zenith pursuant to the Zenith Assignment Documents and APU and
Owasco complete such acquisition of the Zenith Rights, then (i) Sellers shall promptly notify
Purchaser of such election by Zenith and at the Closing, in addition to the Base Purchase
Price, Purchaser shall also pay to APU and Owasco an amount equal to the amount required to
be paid (and actually paid) by APU and Owasco to Zenith to acquire the Zenith Rights under
the Zenith Purchase Agreements, and (ii) at the Closing, Sellers shall deliver to Purchaser
documentation reasonably satisfactory to Purchaser certifying that the Zenith Documents have
been terminated, including, without limitation, (x) a notarized termination agreement executed
by APU, Owasco and Zenith, and (y) a written notice to the MTA disclosing the termination
of the Zenith Documents and directing the MTA that all Rental payments (as defined in the
MTA Lease) shall be paid to Purchaser from and after the Closing Date. If Zenith does not
require APU and Owasco to acquire the Zenith Rights, then (i) Purchaser shall acquire the
rights of APU and Owasco in and to the MTA Lease subject to the rights of Zenith therein
pursuant to the Zenith Documents, and (ii) at or prior to the Closing, Sellers shall deliver to
Purchaser a notice letter to Zenith containing the contact information of Purchaser for the
purpose of notice (including the contact information of Purchaser's counsel) under the Zenith
Documents, which letter shall be in form and substance reasonably satisfactory to Purchaser

Article 9.
PROPERTY INFORMATION

9,1 Confidentiality. Sellers and Purchaser and their representatives, including any
brokers or other professionals, shall keep the terms of this Agreement and all Information
strictly confidential, except: (i) to the extent any of the same are already in the public domain,
(ii) to the extent such disclosure is compelled by any Law or any securities reporting
requirements, (iii) in connection with any conflict between Sellers, or any of them, on one
hand, and Purchaser, on the other hand, and (iv) with respect to potential lenders, managers,
underwriters, investors and the like and their agents, employees, consultants, managers,
accountants, lawyers and other professional advisors of Sellers or Purchasers, and then on a
need to know basis. In the event the Closing does not occur, for any reason, or this Agreement
has been otherwise terminated pursuant to its terms, Purchaser shall deliver to Sellers all
Information (as hereinafter defined) and all of Purchaser's due diligence reports, including
those prepared for Purchaser by third parties. Any Information not so delivered, whether
inadvertently or intentionally, will remain subject to this Section _9.1. In addition, unless
mutually agreed to by Sellers and Purchaser, each of the parties hereto agrees not to make any
public announcement, other than as the Sellers deem necessary pursuant,to securities filing
obligations and on which announcement(s) Sellers agree to confer with Purchaser prior to the



filing thereof, that this Agreement has been entered into or of the terms hereof prior to the
Closing, The provisions of this Section. 9.1 shall survive the Closing or earlier termination of
this Agreement for a period of three (3) months.

•9.2 Information, As an essential inducement to Sellers to sell the Assets to Purchaser
on the favorable terms and conditions set forth in this Agreement, Purchaser acknowledges
and agrees that (except as otherwise provided in this Agreement or in Sellers' Closing
Documents (as hereinafter defined)): (i) all Information is being provided to Purchaser for
informational purposes only and only as an accommodation to Purchaser; and (ii) except as
herein otherwise provided, Sellers have not made, are not making, and will not make any
representation, warranty or promise of any kind, express or implied, concerning the accuracy
or completeness of all or any part of the Information,

Article 10.
REPRESENTATIONS AND WARRANTIES

The representations and warranties contained in this Article 10 shall survive the Closing
for the Survival Period.

10.1 Purchaser's Representations and Warranties. Purchaser hereby represents and
warrants to Sellers, which representations and warranties shall be true and correct as of the
date hereof and as of the Closing:

(a) Legal Existence. Purchaser is a limited liability company duly organized
and existing under the laws of the State of Delaware.

(b) Authority. The execution of this Agreement and the consummation of all
transactions contemplated hereunder; (i) are within the powers of Purchaser; (ii) have been duly
authorized by appropriate action, and (iii) will not conflict with, result in any breach of any of
the provisions of, or constitute a default (or an event which upon the giving of any required
notice or lapse of time would constitute a default) under Purchaser's organizational documents or
the provisions of any agreement, court or administrative order, consent decree, or other
instrument to which Purchaser is a party.

(c) Enforceabilitv. This Agreement has been duly executed and delivered by
Purchaser, and is the legal, valid and binding obligation of Purchaser, enforceable against
Purchaser in accordance with its terms, except as enforcement thereof may be limited by
applicable bankruptcy, insolvency, reorganization, moratorium or similar laws affecting the
rights of creditors generally and by equitable principles (whether or not such enforceabitity is
considered in a proceeding at law or in equity).

(d) Litigation. There is no action, suit or proceeding pending or, to the
knowledge of Purchaser (and, in the event Purchaser assigns its rights hereunder as provided for
in this Agreement to any entity, also to the knowledge of such assignee), threatened against
Purchaser (or such assignee), or to which Purchaser (or such assignee) is a party, in any court,
before any arbitrator or before or by any governmental body which: (i) would affect the validity
or enforceability of this Agreement or any other agreement or instrument to which Purchaser is a

10



party or by which it is bound and that is or is to be used in connection with, or is contemplated
by, this Agreement; or (ii) would prevent Purchaser (or such assignee) from completing the
transactions provided for herein.

(e) No Ownership of Receiving Lot, Purchaser represents and warrants that it
is not the owner of a "receiving lot" as such term is defined in Section 81-63 et seq. of the
Zoning Resolution.

(f) Purchaser represents and warrants that (i) it intends to acquire the Assets
without a third party loan, and (ii) if Purchaser elects to close on the Closing Date, Purchaser will
have sufficient capital to fund the Purchase Price at Closing.

10.2 APU's Representations and Warranties. APU hereby represents and warrants the
following to Purchaser, which representations and warranties shall be true and correct as of the
date hereof and as of the Closing:

(a) Legal Existence. APU is a corporation duly organized and validly existing
in good standing under the laws of the State of Pennsylvania.

(b) Authority. The execution of this Agreement and the consummation of all
transactions contemplated hereunder: (i) are within the powers of APU; (ii) have been duly
authorized by appropriate action; and (iii) will not conflict with, result in any breach of any of
the provisions of, or constitute a default (or an event which upon the giving of any required
notice or lapse of time would constitute a default) under APU's organizational documents or the
provisions of any agreement, court or administrative order, consent decree, or other instrument to
which APU is a party or by which APU is otherwise bound.

(c) EnforceabiHtv. This Agreement has been duly executed and delivered by
APU, and is the legal, valid and binding obligation of APU, enforceable against APU in
accordance with its terms, except as enforcement thereof may be limited by applicable
bankruptcy, insolvency, reorganization, moratorium or similar laws affecting the rights of
creditors generally and by equitable principles (whether or not such enforceability is considered
in a proceeding at law or in equity).

(d) Third Party Approval. No approval, consent, order, or authorization of or
designation, registration, or declaration with, any governmental authority or other party is
required in connection with the valid execution and delivery of and compliance with this
Agreement by APU.

(e) Non-Foreign Person. APU is not a foreign person within the meaning of
Section 1445 of the Internal Revenue Code of 1986, as amended, and Internal Revenue Service
Income Tax Regulations ("Regulations'1) thereunder, nor is APU an entity disregarded for U.S.
tax purposes pursuant to Regulations §1.1445-2(b)(2)(iii).

(f) Litigation. There is no action, suit or proceeding pending or, to the
knowledge of APU, threatened against APU, or to which APU is a party, in any court, before any
arbitrator or before or by any governmental body which: (i) would affect the validity or
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enforceability of this Agreement or any other agreement or instrument to which APU is a party
or by which it is bound and that is or is to be used in connection with, or is contemplated by, this
Agreement; or (ii) if adversely determined against APU, could adversely affect the Assets, any
part thereof or any interest therein or the use, operation, condition or occupancy thereof.

(g) Successor to The New York Central and Hudson River Railroad
Company. Upon the consummation of the APU/NY&H Merger (and assuming such is ever
consummated), APU shall be the sole successor-in-interest to The New York Central and
Hudson River Railroad Company.

10.3 New York & Harlem's Representations and Warranties. New York & Harlem
hereby represents and warrants the following to Purchaser, which representations and
warranties shall be true and correct as of the date hereof and as of the Closing:

(a) Legal Existence. New York & Harlem is a corporation duly organized
and validly existing in good standing under the laws of the State of New York.

(b) Authority. The execution of this Agreement and the consummation of all
transactions contemplated hereunder: (i) are within the powers of New York & Harlem; (ii) have
been duly authorized by appropriate action; and (iii) will not conflict with, result in any breach of
any of the provisions of, or constitute a defeult (or an event which upon the giving of any
required notice or lapse of time would constitute a default) under New York & Harlem's
organizational documents or the provisions of any agreement, court or administrative order,
consent decree, or other instrument to which New York & Harlem is a party or by which New
York & Harlem is otherwise bound.

(c) Enforceabilitv. This Agreement has been duly executed and delivered by
New York & Harlem, and is the legal, valid and binding obligation of New York & Harlem,
enforceable against New York & Harlem in accordance with its terms, except as enforcement
thereof may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or
similar laws affecting the rights of creditors generally and by equitable principles (whether or not
such enforceability is considered in a proceeding at law or in equity).

(d) Third Party Approval. No approval, consent, order, or authorization of or
designation, registration, or declaration with, any governmental authority or other party is
required in connection with the valid execution and delivery of and compliance with this
Agreement by New York & Harlem.

(e) Non-Foreign Person, New York & Harlem is not a foreign person within
the meaning of Section 1445 of the Internal Revenue Code of 1986, as amended, and the
Regulations thereunder, nor is New York & Harlem an entity disregarded for U.S. tax purposes
pursuant to Regulations §1.1445-2(b)(2)(iii).

(f) Litigation. There is no action, suit or proceeding pending or, to the
knowledge of New York & Harlem, threatened against New York & Harlem, or to which New
York & Harlem is a party, in any court, before any arbitrator or before or by any governmental
body which: (i) would affect the validity or enforceability of this Agreement or any other

12



agreement or instrument to which New York & Harlem is a party or by which it is bound and
that is or is to be used in connection with, or is contemplated by, this Agreement; or (ii) if
adversely determined against New York & Harlem, could adversely affect the Assets, any part
thereof or any interest therein or the use, operation, condition or occupancy thereof.

10.4Owasco's Representations and Warranties. Owasco hereby represents and
warrants the following to Purchaser, which representations and warranties shall be true and
correct as of the date hereof and as of the Closing:

(a) Legal Existence. Owasco is a corporation duly organized and validly
existing in good standing under the laws of the State of New York.

(b) Authority. The execution of this Agreement and the consummation of all
transactions contemplated hereunder: (i) are within the powers of Owasco; (ii) have been duly
authorized by appropriate action; and (iii) will not conflict with, result in any breach of any of
the provisions of, or constitute a detault (or an event which upon the giving of any required
notice or lapse of time would constitute a default) under Owasco's organizational documents or
the provisions of any agreement, court or administrative order, consent decree, or other
instrument to which Owasco is a party or by which Owasco is otherwise bound.

(c) Enforceabilitv. This Agreement has been duly executed and delivered by
Owasco, and is the legal, valid and binding obligation of Owasco, enforceable against Owasco in
accordance with its terms, except as enforcement thereof may be limited by applicable
bankruptcy, insolvency, reorganization, moratorium or similar laws affecting the rights of
creditors generally and by equitable principles (whether or not such enforceability is considered
in a proceeding at law or in equity).

(d) Third Party Approval. No approval, consent, order, or authorization of or
designation, registration, or declaration with, any governmental authority or other party is
required in connection with the valid execution and delivery of and compliance with this
Agreement by Owasco,

(e) Non-Foreign Person. Owasco is not a foreign person within the meaning
of Section 1445 of the Internal Revenue Code of 1986, as amended, and Regulations thereunder,
nor is Owasco an entity disregarded for U.S. tax purposes pursuant to Regulations §1.1445-

(0 Litigation. There is no action, suit or proceeding pending or, to the
knowledge of Owasco, threatened against Owasco, or to which Owasco is a party, in any court,
before any arbitrator or before or by any governmental body which: (i) would affect the validity
or enforceability of this Agreement or any other agreement or instrument to which Owasco is a
party or by which it is bound and that is or is to be used in connection with, or is contemplated
by, this Agreement; or (ii) if adversely determined against Owasco, could adversely affect the
Assets, any part thereof or any interest therein or the use, operation, condition or occupancy
thereof.
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10.5 AFG's Representations and Warranties. AFG hereby represents and warrants the
following to Purchaser, which representations and warranties shall be true and correct as of the
date hereof and as of the Closing:

(a) Legal Existence. AFG is a corporation duly organized and validly existing
in good standing under the laws of the State of Ohio.

(b) Authority. The execution of this Agreement and the consummation of all
transactions contemplated hereunder: (i) are within the powers of AFG; (ii) have been duly
authorized by appropriate action; and (iii) will not conflict with, result in any breach of any of
the provisions of, or constitute a default (or an event which upon the giving of any required
notice or lapse of time would constitute a default) under AFGns organizational documents or the
provisions of any agreement, court or administrative order, consent decree, or other instrument to
which AFG is a party or by which AFG is otherwise bound.

(c) Enforceability. This Agreement has been duly executed and delivered by
AFG, and is the legal, valid and binding obligation of AFG, enforceable against AFG in
accordance with its terms, except as enforcement thereof may be limited by applicable
bankruptcy, insolvency, reorganization, moratorium or similar laws affecting the rights of
creditors generally and by equitable principles (whether or not such enforceability is considered
in a proceeding at law or in equity).

(d) Third Party Approval, No approval, consent, order, or authorization of or
designation, registration, or declaration with, any governmental authority or other party is
required in connection with the valid execution and delivery of and compliance with this
Agreement by AFG.

(e) Non-Foreign Person. AFG is not a foreign person within the meaning of
Section 1445 of the Internal Revenue Code of 1986, as amended, and Regulations thereunder,
nor is AFG an entity disregarded for U.S. tax purposes pursuant to Regulations §1.1445-

(f) Litigation. There is no action, suit or proceeding pending or, to the
knowledge of AFG, threatened against AFG, or to which AFG is a party, in any court, before any
arbitrator or before or by any governmental body which: (i) would affect the validity or
enforceability of this Agreement or any other agreement or instrument to which AFG is a party
or by which it is bound and that is or is to be used in connection with, or is contemplated by, this
Agreement; or (ii) if adversely determined against AFG, could adversely affect the Assets, any
part thereof or any interest therein or the use, operation, condition or occupancy thereof.

1 0.6 Representations and Warranties Regarding the Assets. The parties indicated
below, as the case may be, and in all cases severally, and not jointly and severally, make the
following representations and warranties to Purchaser, which representations and warranties
shall be true and correct as of the date hereof and as of the Closing:
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(a) Real Property. Terminal Owner represents and warrants to Purchaser that
it owns good and marketable fee simple title to the Real Property, free and clear of any Hen,
encumbrance or other adverse interest, subject only to Permitted Exceptions,

(b) 401 Year Lease, Terminal Owner represents and warrants that: {i}
attached hereto as Schedule 10.6^1 is a true, correct and complete copy of the 401 Year Lease,
and (ii) collectively they own 100% of all interests of or are successor in interest to all of the
parties under the 401 Year Lease.

(c) MTA Lease. APU and Owasco represent and warrant that: (i) attached
hereto as Schedule 10.6(c)(i) is a true, correct and complete copy of the MTA Lease; (ii) the
MTA Lease is in full force and effect; (iii) no notices of default under the MTA Lease have been
given or received by APU or Owasco within the past 12 months; (iv) to the knowledge of APU
and Owasco, no event or omission has occurred which, with the passage of time or giving of
notice or both, would constitute a default on the part of any of the parties to the MTA Lease; (v)
to the knowledge of APU and Owasco, there are no outstanding defenses, credits or offsets
against the payment of any amounts due under the MTA Lease; (vi) to the knowledge of APU
and Owasco, no "Material Defect" (as such term is defined in the MTA Lease) exists; (vii) the
MTA has not prepaid any rent under the MTA Lease; (viii) the Transfer Restrictions (as such
term is defined in the MTA Lease) have been terminated and are no longer in force and effect;
(ix) no notices of failure to pay any impositions or governmental obligations with respect to the
Assets have been given or received by APU or Owasco within the past 12 months and to the
knowledge of APU and Owasco, all Impositions (as such term is defined in the MTA Lease)
have been paid as same have become due and payable under the MTA Lease and to the
knowledge of APU and Owasco no other Impositions (as such term is defined in the MTA
Lease) or governmental obligations are owing with respect to any of the Real Property; (x) no
written requests by the MTA for further assurances with respect to Landlord's Air Rights (as
such term is defined in the MTA Lease) have been received by APU or Owasco within the past
12 months, and to the knowledge of APU and Owasco, there are no outstanding requests by the
MTA therefor; (xi) APU and Owasco have not received any notice of any transfer of Tenant's
Air Rights (as such term is defined in the MTA Lease); (xii) since the execution of the MTA
Lease, neither APU or Owasco have entered into any nondisturbance agreements pursuant to
Section 10.9(c) of the MTA Lease; (xiii) attached hereto as Schedule 10.6(c)(xiii) are copies of
all written notices (including defect notices) to or from the MTA with respect to the MTA Lease
that have been delivered within the last 12 months; (xiv) they have not received written notice of
any assignment by MTA of any of its interest under the MTA Lease; (xv) the Bond Mortgage (as
defined in the MTA Lease) has been fully paid-off and discharged; (xvi) they have no liability
under Section 19.03 of the MTA Lease; (xvii) Fixed Rents (as defined under the MTA Lease)
currently due and owing under the MTA Lease have been paid through the date hereof; (xviii)
except for Permitted Exceptions, no Mortgage (as defined in the MTA Lease) currently affects
the premises leased under the 401 Year Lease; and (xix) attached hereto as Schedule 1 Q.6(c)(xix)
is a copy of that certain Amendment to Memorandum of Amended and Restated Agreement of
Lease dated January 18, 2005 by and among APU, Owasco and MTA providing, inter alia, that
the Term (as defined in the MTA Lease) has been extended for the Extended Term (as defined in
the MTA Lease).
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(d) TDRs. For purposes of this Section 10.6(d), capitalized terms not
otherwise defined in this Agreement shall have the respective meanings ascribed to them in the
Stipulation dated May 1, 2002 (the "Stipulation") by and among New York & Harlem, Penn
Central Transportation Company, The 51st Street Realty Corporation, UGP Properties, Inc., The
City of New York and The. Landmarks Preservation Commission of the City of New York.

1. Terminal Owner represents and warrants that: (i) subject to
Permitted Exceptions, it is the owner of 721,121 square feet of TDRs and in the event of a
"merged zoning lot" (as set forth in the Stipulation) of the TDRs emanating from Lots 1 and 54,
subject to the Permitted Exceptions, it would be the owner of 785,011 square feet of TDRs
emanating from Lots 1 and 54; (ii) it has the right to transfer such TDRs to Purchaser subject to
the terms, provisions and conditions set forth herein; (in) the TDRs to be transferred by Terminal
Owner to Purchaser are free and clear of any lien, encumbrance or other adverse interest, subject
only to Permitted Exceptions; and (iv) it does not own any TDRs other than the TDRs that it is
transferring pursuant to this Agreement.

2. AFG represents and warrants that: (i) subject to the Permitted
Exceptions, it is the owner of 500,000 square feet of TDRs, having acquired those rights under
the terms of the AFG Rights Transfer Agreement; (ii) it has the right to transfer such TDRs to
Purchaser subject to the terms, provisions and conditions set forth herein; (iii) the TDRs to be
transferred by AFG to Purchaser are free and clear of any lien, encumbrance or other adverse
interest, subject only to Permitted Exceptions; and (iv) it does not own any TDRs other than the
TDRs that it is transferring pursuant to this Agreement.

3. Sellers represent and warrant that: (i) the transfer of TDRs by
Sellers pursuant to the terms and conditions of this Agreement shall not constitute an 81-63 Sale
and shall not require (A) a Landmark Maintenance Payment (as defined in the Continuing
Maintenance Agreement) to be made by any Person, or (B) any payment to be made under the
Phillip Morris Declaration; (ii) attached hereto as Schedule I0.6(d)(3)(ii) is a true, correct and
complete list of all prior sales or transfers of TDRs and all material and/or recorded
documentation relating to each such sale, true, correct and complete copies of which have been
delivered to Purchaser; (iii) as of December 31,1997, APU, New York & Harlem and Ovvasco
transferred 500,000 square feet of floor area to AFG pursuant to the terms of a Development
Rights Transfer Agreement, a true, correct and complete copy of which is attached hereto as
Schedule 10.6.fd>O)(iii). and such transfer of development rights by the Terminal Owner to AFG
did not, and does not, constitute an 81-63 Sale; and (iv) to the knowledge of Sellers, there are no
outstanding requests for further assurances under any of the agreements, instruments or
documents listed on Schedule 10.6(djf3)(H).

(e) 450 Lexington Consent Interest. Terminal Owner represents and warrants
that: (i) attached hereto as Schedule IQ.6(eKi) is a true, correct and complete copy of the Consent
Agreement; (ii) the Consent Agreement is in full force and effect; (iii) to the knowledge of
Terminal Owner, no event or omission has occurred which, with the passage of time or giving of
notice or both, would constitute a default on the part of any party thereunder; and (iv) to the
knowledge of Terminal Owner, there are no outstanding defenses, credits or offsets against the
payment of any amounts due thereunder; (v) APU, New York & Harlem and Owasco, as the case
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may be, are entitled to receive its portion of the payments pursuant to Section 2(a)(ii) of the
Consent Agreement (the "Consent Revenue"), which payments are payable at such time as set
forth under the Consent Agreement; and (vi) a true and complete list of such payments received
by Terminal Owner during the last 5 years are set forth on Schedule 10.6(e¥iv) annexed hereto
and made a part hereof.

' (f) Condemnation: Special Assessments, Sellers represent and warrant that
there is no pending or, to the knowledge of Sellers, contemplated or threatened condemnation,
eminent domain or similar proceeding or special assessment on the Assets or any part thereof.

(g) Compliance With Laws. Sellers have not received any written notice
from any governmental agency within the past twelve months, that the Assets are not in
compliance with existing laws, rules, regulations, ordinances and orders of applicable federal,
state, city and other governmental authorities in effect as of the date of this Agreement with
respect to the Assets (collectively, "Laws") which has not been cured on or before Closing.

(h) No Purchase...Option, Except for Permitted Exceptions, neither Terminal
Owner nor AFG is a party to any contract, agreement or commitment to sell, convey, assign,
transfer, provide rights of first refusal, option rights or any other similar rights, legal or equitable,
direct or indirect, relating to the disposition of the Assets or any portion thereof.

(i) No Further Encumbrances. Sellers represent and warrant that except as
otherwise disclosed in or pursuant to this Agreement, and subject only to the Permitted
Exceptions, (i) there are no purchase contracts, options, or any other agreements of any kind, oral
or written, formal or informal, choate or inchoate, recorded or unrecorded, whereby any person
or entity will have acquired or will have any basis to assert any right, title, or interest in, or right
to possession, use, enjoyment or proceeds of, any part or all of the Assets, and (ii) they own
100% of the Assets, free and clear of any lien, encumbrance or other adverse interest.

(j) Environmental Release. Terminal Owner has performed all of its
obligations under the terms and conditions of the Environmental Release required to be
performed prior to and as of the date hereof, and to Terminal Owner's knowledge, the MTA has
performed all of its obligations under the terms and conditions of the Environmental Release
required to be performed prior to and as of the date hereof.

(k) Other Documents.

1. Continuing Maintenance Agreement. Sellers represent and warrant
that: (i) attached hereto as Schedule 10.6(k)( 1)(i) is a true, correct and complete copy of the
Continuing Maintenance Agreement; (ii) the Continuing Maintenance Agreement is in full force
and effect; (in) all amounts required to be paid by APU and/or New York & Harlem under the
Continuing Maintenance Agreement have been paid; and (iv) as of December 31, 2004, the
balance of the Landmark Account (as such term is defined in the Continuing Maintenance
Agreement) was U.S. $1,189,339.36.

2. Phillip Morris Declaration. Sellers represent and warrant that; (i)
all amounts required to be paid, and all actions required to be taken, pursuant to the Phillip
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Morris Declaration have been paid and taken; (ii) Sellers are in full compliance with the terms of
the Phillip Morris Declaration; and (iii) as of June 30, 2006, the balance of the Phillip Morris
Trust Account (as such term is defined in the Phillip Morris Declaration) was U.S. $275,188.54.

3. 383 Documents. Sellers represent and warrant that the 383
Documents have been terminated and are no longer in force or effect.

4. Zenith Documents. Sellers represent and warrant that (i) attached
hereto as Schedule l.Q.6(kX4) are true, correct and complete copies of the Zenith Documents, (ii)
no event or omission has occurred which, with the passage of time or giving of notice or both,
would constitute a default or termination event under any of the Zenith Documents, and (iii) no
Acceleration Event (as defined in the Zenith Purchase Agreements) has occurred, and no
Acceleration Payment (as defined in the Zenith Purchase Agreements) is owing or due, under the
Zenith Purchase Agreements.

5. Assumed Agreements. Permitted Exceptions and Other
Agreements. Sellers represent and warrant that, in connection with the transactions
contemplated under this Agreement, Purchaser shall (a) not assume any agreement, instrument or
document other than the Assumed Agreements and (b) not take subject to any agreement,
instrument or document other than the Permitted Exceptions and the Other Agreements (as such
term is defined in the MTA Lease).

(1) Terminal Lot and Lot 54. Sellers represent and warrant that Terminal
Owner owns fee title to the Terminal Lot and to the Retained 54 Portion, subject only to the
Permitted Exceptions.

Article 11.
CONDITION OF ASSETS

11.1 Condition of Property. EXCEPT FOR THE REPRESENTATIONS AND
WARRANTIES SPECIFICALLY SET FORTH IN THIS AGREEMENT AND SELLERS'
CLOSING DOCUMENTS (AS HEREINAFTER DEFINED), IT IS EXPRESSLY
UNDERSTOOD AND AGREED THAT PURCHASER SHALL ACCEPT THE
CONVEYANCE OF THE ASSETS IN THEIR PRESENT CONDITION, "AS-IS, WHERE-
IS," SUBJECT TO ALL PATENT AND LATENT DEFECTS, IF ANY, WITH NO
REPRESENTATION OR WARRANTY BY SELLERS AS TO THEIR FITNESS,
SUITABILITY, HABITABILITY, OR USABILITY, INCLUDING BUT NOT LIMITED TO,
(I) THE QUALITY OR CONDITION OF THE IMPROVEMENTS AND THE REAL
PROPERTY INCLUDING, WITHOUT LIMITATION, THE WATER, SOIL AND
GEOLOGY, (II) THE MANNER OF OPERATING THE ASSETS AND THE EXPENSES
RELATED THERETO, (III) THE COMPLIANCE OF THE ASSETS WITH ANY LAWS,
RULES, ORDINANCES OR REGULATIONS OF ANY GOVERNMENTAL BODY, AND
(IV) THE NATURE AND EXTENT OF ANY SERVITUDES, R1GHTS-OF-WAY, LEASES,
POSSESSION, LIENS. ENCUMBRANCES, LICENSES, RESERVATIONS, CONDITIONS
OR OTHERWISE. EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES
SPECIFICALLY SET FORTH IN THIS AGREEMENT AND SELLERS' CLOSING
DOCUMENTS, PURCHASER ACKNOWLEDGES THAT IT IS NOT RELYING UPON
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ANY REPRESENTATION, WARRANTY, STATEMENT OR OTHER ASSERTION WITH
RESPECT TO THE ASSETS' CONDITION MADE BY SELLERS AND ACCEPTS THE
ASSETS UNDER THE EXPRESS UNDERSTANDING THAT THERE ARE NO EXPRESS
OR IMPLIED WARRANTIES MADE BY SELLERS WITH RESPECT TO THE
CONDITION OR VALUE OF THE ASSETS. PURCHASER DECLARES THAT IT IS
EXPERIENCED IN THE OWNERSHIP AND OPERATION OF COMMERCIAL REAL
ESTATE AND THEREFORE ACKNOWLEDGES THAT IT WILL RELY SOLELY ON ITS
OWN INVESTIGATION AND EXAMINATION OF THE ASSETS, WHICH IT IS
QUALIFIED TO MAKE, AND NOT ON ANY INFORMATION PROVIDED OR TO BE
PROVIDED BY SELLERS. EXCEPT FOR THE REPRESENTATIONS AND
WARRANTIES EXPRESSLY SET FORTH IN THIS AGREEMENT, SELLERS MAKE NO
REPRESENTATION AS TO ANY ENVIRONMENTAL MATTERS RELATING TO THE
ASSETS INCLUDING, WITHOUT LIMITATION, SOIL CONDITIONS, PURCHASER
HAVING BEEN GIVEN OPPORTUNITY PERIOD TO SATISFY ITSELF AS TO SUCH
CONDITION.

11.2 Purchaser's Additional Waivers. Purchaser agrees that Sellers shall not be
responsible or liable to Purchaser for any construction defects, errors, omissions, or on account
of any other conditions affecting the Assets as Purchaser is purchasing the Assets AS IS,
WHERE IS and WITH ALL FAULTS.

Article 12.
INDEMNIFICATION

12.1 Indemnification bv Purchaser. From and after the Closing, Purchaser will
indemnify, defend and hold Sellers and the Sellers* Affiliates (as hereinafter defined), and
their respective directors, officers, representatives, employees, agents, successors and assigns
("Seller Indemnitees*1) harmless from and against any and all claims, actions, suits, demands,
assessments, judgments, losses, liabilities, damages, diminutions of value, costs, royalties,
payments, license fees and expenses (including without limitation interest, penalties,
attorneys' fees, accounting fees and investigation costs) (collectively. "Losses") resulting from
or arising out of: (a) any breach of any representation or warranty of Purchaser contained in
this Agreement or in any of Purchaser's Closing Documents that occurs during the Survival
Period; (b) any breach of any covenant of Purchaser contained in this Agreement or in any of
Purchaser's Closing Documents; (c) the ownership, use or possession by Purchaser of any of
the Assets after the Closing, though not including any Loss to the extent attributable to any
fact, circumstance, condition or event that occurred prior to the Closing; or (d) the Assumed
Agreements; provided that (i) Sellers properly notify Purchaser in writing of the claim that
such representation or warranty has been breached, and (ti) such notice specifies in detail the
nature and dollar value of the alleged breach and is accompanied by reasonable supporting
documentation in the possession or control of Sellers evidencing such alleged breach.

12.2 Indemnification bv Sellers. From and after the Closing, Sellers will indemnify,
defend and hold Purchaser and the Purchaser Affiliates, and their respective directors, officers,
representatives, employees, agents, successors and assigns ("Purchaser Indemnitees")
harmless from and against any all Losses resulting from or arising out of: (a) any breach of
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any representation or warranty of Sellers contained herein or in any of Sellers' Closing
Documents; (b) any breach of any covenant of Sellers contained in this Agreement or in any of
Sellers' Closing Documents; or (c) the ownership, use or possession by Sellers of any of the
Assets prior to the Closing, though not including any Loss to the extent attributable to any
fact, circumstance, condition or event that occurred after the Closing (collectively, (a), (b) and
(c) in this Sect ion 12.2 are hereinafter referred to as "Sellers' Breaches"): provided that (i)
Purchaser properly notifies Sellers in writing of the claim that such representation or warranty
has been breached, and (ii) such notice specifies in reasonable detail the nature and, if
available, reasonably estimated dollar value of the alleged breach.

12.3 Limitations, (a) Notwithstanding anything in this Agreement to the
contrary, none of the Purchaser Indernnitees shall be entitled to indemnification under
subsections I2.2(a) or 12.12(b) of this Agreement (i) to the extent such Losses are attributable
to Sellers' Breaches, then only to the extent the aggregate of all such Losses exceed One
Million Two Hundred Fifty Thousand and 00/100 Dollars ($1,250,000) (such amount, the
^Deductible"), and (ii) to the extent such Losses are attributable to Sellers' Breaches and are in
excess of the Deductible and/or to the extent such Losses are attributable to any other matter
for which Purchaser Indernnitees are entitled to indemnification under Section 12.2, then only
to the extent the aggregate of all such Losses is an amount equal to or less than the Base
Purchase Price, and for purposes of clarification, Sellers will not have any obligation or
liability to indemnify the Purchaser Indernnitees hereunder, at law or in equity, for any amount
in excess of the Base Purchase Price.

(b) Except as otherwise provided in this Agreement, the existence of a
Permitted Exception as set forth on Schedule 5.l(d) shall not, shall not give rise to a claim by
Purchaser for indemnification from Sellers. For purposes of clarification, in the event of any
ambiguity or inconsistency between the application or interpretation of the first sentence of this
Section 12.3(b) and the application or interpretation of any other provision of this Agreement,
the application or interpretation of such other provision shall apply and control in all respects.

12.4 Pre-Closing Remedies.

(a) Sellers' Breaches.

1. Purchaser shall have no right or remedy against Sellers arising
from Sellers' Breaches unless and until the aggregate Losses therefrom equal or exceed the
Deductible. Purchaser shall have the right to deliver a written notice to Sellers at least 10 days
prior to Closing stating that the aggregate Losses attributable to Sellers' Breach(es) equal or
exceed the Deductible, setting forth the nature of the alleged Sellers' Breach(es) and setting forth
Purchaser's calculation of the Losses arising therefrom ("Purchaser's 12.4(aV Termination
Notice").

2. Within 5 business days after receipt of Purchaser's 12.4(a)
Termination Notice Sellers shall deliver a written notice to Purchaser and the Escrow Agent
stating that either (A) Sellers' agree with Purchaser's I2.4(a) Termination Notice and directing
Escrow Agent to return the Deposit to Purchaser (''Sellers' 12.4 Agreement Notice") or (B)
Sellers disagree with Purchaser's 12.4(a) Termination Notice and setting forth, with particularity.

20



Sellers'reasons for such determination ("Sellers' 12.4 Disagreement Notice"). If Sellers fail to
deliver either a Sellers' Agreement Notice or a Sellers' 12.4 Disagreement Notice within the
applicable period of time, Sellers shall be absolutely and irrevocably deemed to have delivered a
Sellers' 12.4 Agreement Notice to Purchaser and Escrow Agent.

3. If Sellers deliver (or shall be deemed to have delivered) a Sellers'
12.4 Agreement Notice within the applicable period of time, Purchaser may either (x) terminate
this Agreement, and consistent therewith (1) Escrow Agent shall return the Deposit to Purchaser
within 3 business days after receipt of such Sellers' 12.4 Agreement Notice; (2) this Agreement
shall terminate except for those provisions which are expressly stated to survive termination; (3)
neither party shall have any further rights or obligations under this Agreement; and (4) Sellers
shall have the absolute and unconditional right to sell the Assets to any other Person; or (y)
proceed to the Closing, and consistent therewith, Purchaser shall be deemed to have absolutely
and unconditionally waived all of the alleged Sellers' Breaches set forth in Purchaser's 12.4(a)
Termination Notice and all rights to claim any credit, offset or abatement to the Base Purchase
Price based thereupon.

4. If Sellers shall deliver a Sellers' 12.4 Disagreement Notice within
the applicable period of time, then within 5 business days after receipt of a Sellers' 12.4
Disagreement Notice by Purchaser (but in no event later than the Closing Date), Purchaser shall
deliver a written notice to Sellers and Escrow Agent stating that Purchaser has elected to either
(x) proceed with the Closing, and consistent therewith, Purchaser shall be deemed to have
absolutely and unconditionally waived all of the alleged Sellers' Breaches set forth in
Purchaser's 12.4(a) Termination Notice and all rights to claim any credit, offset or abatement to
the Base Purchase Price based thereupon ("Purchaser's 12.4 Retraction Notice"), or (y) not
proceed with the Closing ("Purchaser's 12,4(a) Second Termination Notice"). If Purchaser
delivers a Purchaser's 12.4(a) Second Termination Notice, the Escrow Agent shall retain the
Deposit until the final resolution of the matter between Sellers and Purchaser pursuant to the
terms and conditions set forth in Section 12.4fa)(5) or an agreement between Sellers and
Purchaser as to the Deposit. If Purchaser fails to deliver either a Purchaser's 12.4 Retraction
Notice or a Purchaser's 12.4(a) Second Termination Notice within the applicable period of time,
Purchaser shall be absolutely and irrevocably deemed to have delivered a Purchaser's 12.4(a)
Second Termination Notice.

5. If Purchaser delivers (or shall be deemed to have delivered) a
Purchaser's 12.4(a) Second Termination Notice, then; (x) Purchaser's sole and exclusive right
and remedy shall be to bring an action against Sellers over the issue of whether or not
Purchaser's Losses from the alleged Sellers' Breach(es) exceed the Deductible and for the
recovery of the Deposit ("Deposit Recovery Action"); (y) Purchaser shall thereafter be deemed
to have waived its right to purchase the Assets and/or to sue Sellers' tor any damages and/or to
file a Us pendens and/or to otherwise attempt to restrict Sellers' right to convey the Assets to a
third party; and (z) Sellers' shall have the absolute and unrestricted right to sell the Assets to a
third party. In the event of the tiling of a Deposit Recovery Action, the non-prevailing party
shall pay the reasonable attorneys' fees and expenses actually incurred by the prevailing party in
connection therewith.
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12.5 Procedure. In the event that any third party claim or demand shall be asserted
against any indemnified party that may give rise to Losses, and if a claim for indemnification
in respect thereof is to be made against the indemnifying party under this Agreement, the
indemnified party shall promptly, and in any event within ten (10) calendar days after the
receipt of notice of such third party claim or demand, cause written notice thereof to be given
to the indemnifying party; provided, however, that failure to so notify the indemnifying party
shall not relieve the indemnifying party from any obligations it may have to the indemnified
party or its affiliates hereunder, except to the extent that it is prejudiced by such failure. In the
event any claim or demand tor indemnification is made under this Article 12, the
indemnifying party shall be entitled to meaningfully participate in the defense of the
underlying third party claim or demand and, upon delivery by the indemnifying party to the
indemnified party of written notice, the indemnifying party may assume and control the
defense thereof with counsel of its choice, and thereafter the indemnifying party shall not be
liable to the indemnified party hereunder for any fees of other counsel subsequently accrued
by the indemnified party in connection with the defense thereof. In the event that any claim or
demand is made under this Article 12, the indemnifying party and the indemnified party shall
cooperate fully with each other in connection with the defense, negotiation or settlement of the
third party claim or demand underlying such claim or demand made under this Article 52. If
the indemnifying party assumes the defense of an action, (a) the indemnified party shall be
entitled to participate therein at its sole cost and expense, and (b) no settlement or compromise
thereof may be effected by the indemnified party without the consent of the indemnifying
party. If the indemnifying party does not assume the defense of an action, no compromise or
settlement thereof may be effected at the expense of the indemnifying party without the
consent of the indemnifying party, which consent shall not be unreasonably withheld or
delayed.

12.6 Exclusive Remedies. From and after the Closing, the Purchaser's and Sellers'
respective rights to indemnification under Article 5 or this Article 12 with respect to any
Losses shall be their sole and exclusive remedy for damages under or with respect to this
Agreement or the transactions contemplated hereby, and they shall not be entitled to pursue,
and hereby expressly waive, any and all rights that may otherwise be available either at law or
in equity with respect thereto. Without limiting the generality of the foregoing, each of
Purchaser and Sellers hereby waives to the fullest extent permitted by law any claim or cause
of action that it or they might otherwise assert, including, without limitation, under the
common law or federal or state securities, trade regulations or other laws, by reason of this
Agreement or the transactions contemplated hereby, except for claims and causes of action
brought pursuant to Article 5 or Article 12,

Article 13.
CLOSING CONDITIONS

13.1 Purchaser's Conditions. Purchaser's obligations hereunder arc subject to the
satisfaction of the following conditions precedent and the compliance by Sellers with the
following covenants:
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(a) Sellers' Deliveries. Sellers shall have delivered to the Escrow Agent or
the Purchaser, as the case may be, on or before the date of Closing, all of the documents called
for by Section. .14,2 hereof.

(b) Sellers' Representations and Warranties, All of Sellers' representations
and warranties made in this Agreement shall be true and correct as of the Effective Date and as
of the Closing Date as if then made in all respects, and each of the Sellers shall have performed
all of its covenants and other obligations under this Agreement.

(c) Issuance of Title Policy. Sellers shall have satisfied the conditions and
requirements that are under Sellers' control set forth on Schedule B of the Title Commitment
(the "Title Requirements").

(d) Sellers' Performance. Sellers shall have performed all of the actions and
obligations required to be performed by them hereunder at or prior to the date of Closing.

13.2 Sellers' Conditions. Sellers' obligations hereunder are subject to the satisfaction
of the following conditions precedent and the compliance by Purchaser with the following
covenants:

(a) Purchaser's Deliveries. Purchaser shall have delivered to Sellers, on or
before the date of Closing, all of the documents called for by Section 14.3 hereof.

(b) Purchaser's Representations and Warranties. All of Purchaser's
representations and warranties made in this Agreement shall be true and correct as of the
Effective Date and as of the Closing Date as if then made in all material respects, and Purchaser
shall have performed all of its covenants and other obligations under this Agreement.

Article 14.
CLOSING

14.1 Date of Closing. The Closing hereunder shall take place on or before September
30, 2006 ("Closing Date") at such place en New York City as Sellers and Purchaser may
agree; provided, however. Sellers shall have the right to extend the date for the Closing for up
to thirty (30) days if required, in Sellers' sole discretion, for Sellers to complete alt corporate
proceedings contemplated in connection with the transactions provided for herein, including
the APU/NY&H Merger. At the Closing, Purchaser shall simultaneously close the
transactions contemplated under this Agreement with each party comprising the Sellers.

14.2 Delivery of Items. At Closing By Sellers. At the Closing, the surviving parties
comprising Sellers (taking into account APU as successor by merger of New York & Harlem),
as the case may be, shall deliver or cause to be delivered to Purchaser and Purchaser shall
accept each of the following items ("'Sellers' Closing Documents"):

(a) special warranty deeds, in the form attached hereto as Exhibit "D" and
made a part hereof duly executed and acknowledged by APU and Owasco, conveying good and
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indefeasible fee simple title in the Real Property and Improvements to Purchaser, subject only to
the Permitted Exceptions;

(b) bills of sale in the form attached hereto as Exhibit "E" and made a part
hereof duly executed and acknowledged by APU and Owasco, conveying to Purchaser the
Personal Property and the Intangible Property, subject only to the Permitted Exceptions;

(c) an assignment and assumption agreement in the form attached as Exhibit
"F* and made a part hereof, duly executed and acknowledged by APU and Owasco, assigning to
Purchaser all of the right, title and interest of APU and Owasco in and to the MTA Lease;

(d) an assignment and assumption agreement in the form attached as Exhibit
"C" and made a part hereof, duly executed and acknowledged by APU and Owasco, assigning to
Purchaser all of the right, title and interest of APU and Owasco in and to the Consent
Agreement;

(e) a certification in the form attached as Exhibit "G" and made a part hereof,
executed by each of APU, Owasco and AFG containing the following:

(i) each Seller's U.S. Taxpayer Identification Number;

(ii) the business address of such Seller; and

(iii) a statement that such Seller is not a foreign person within
the meaning of Sections 1445 and 7701 of the Internal Revenue Code
("IRC") (i.e., Sellers are not a nonresident alien, foreign corporation,
foreign partnership, foreign trust or foreign estate as those terms are
defined in the IRC and applicable Regulations); or an entity disregarded
for U.S. tax purposes under Regulations §1.144S-2(b)(2)(iii);

(f) an Affidavit of Title in the form attached as Exhibit "H" and made a part
hereof executed by APU, Owasco and AFG;

(g) an assignment and assumption agreement in the tbrm attached as Exhibit
'T and made a part hereof, duly executed and acknowledged by Sellers, assigning to Purchaser
all of Sellers' right, title and interest in and to, and obligations and liabilities under, the Assumed
Agreements;

. (h) a certificate duly executed and acknowledged by MTA in the form
contemplated by Section 31.01 of the MTA Lease, which form is attached as Exhibit "J" and
made a part hereof, which certificate shall be delivered to Purchaser at least ten (10) days prior to
Closing;

(i) a letter duly executed by APU, Owasco and New York & Harlem and
addressed to each of the notice parties listed in Section 14 of the Consent Agreement, notifying
each such party (i) that Purchaser has acquired the 450 Lexington Consent Interest, and,
therefore, Purchaser shall be a "notice party" and entitled to notice under and in accordance with
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the Consent Agreement, and (ii) of Purchaser's contact information for the purpose of notice
(including the contact information of Purchaser's counsel), which letter shall be in form and
substance reasonably satisfactory to Purchaser;

(j) a letter duly executed by APU and Owasco and addressed to each of the
notice parties listed in Section 25.01 of the MTA Lease, notifying each such party (i) that
Purchaser has acquired all right, title and interest of APU and Owasco to the MTA Lease, and,
therefore, Purchaser shall be the landlord thereunder, and (ii) of Purchaser's contact information
for the purpose of notice (including the contact information of Purchaser's counsel), which letter
shall be in form and substance reasonably satisfactory to Purchaser;

(k) estoppel certificates duly executed and acknowledged by APU, Owasco
and New York & Harlem, MTA and Lexington Venture, L.P. in the form contemplated by
Section 8(b) of the Consent Agreement, in the form attached hereto as Exhibit "K" and made a
part hereof, which certificates shall be delivered to Purchaser at least ten (10) days prior to
Closing;

(1) evidence of notice with respect to the transactions contemplated by this
Agreement given to The New York City Landmarks Preservation Commission and the MTA,
which notice shall be given in accordance with Section 15(c) of the Continuing Maintenance
Agreement;

(m) evidence of satisfaction by Sellers of the Title Requirements;

(n) copies of any then effective insurance policies or certificates in Sellers'
possession required to be carried by MTA pursuant to Article 7 of the MTA Lease;

(o) a certificate of the secretary or other executive officer of each Seller
(provided, however, that in the event the APU/NY&H Merger is consummated prior to the
Closing, APU shall execute a certificate on behalf of New York & Harlem as the successor in
interest by merger thereto) certifying the following as of the date of the Closing: (i) a copy of the
approval of the members, board of managers or board of directors, as applicable, of each Seller,
certified as being correct and complete and then in full force and effect, authorizing the
execution, delivery and performance of this Agreement and the consummation of the
transactions contemplated hereunder, (ii) the names and true signatures of the managers, officers
or other authorized representatives of each Seller executing this Agreement on behalf of such
Seller, (iii) a true and correct copy of the charter, certificate of formation, certificate of
incorporation, certificate of limited partnership or other publicly ftled organizational document
of each Seller, certified as of a recent date by an appropriate official of the state or other
jurisdiction of formation of each Seller, (iv) a true and correct copy of the by-laws, limited
liability agreement, operating agreement, agreement of limited partnership or other similar
instruments of each Seller; (v) a certificate of the appropriate official(s) of the state or other
applicable jurisdiction of organization of each Seller certifying to the subsistence in good
standing of such Seller in such state or other applicable jurisdiction, dated as of a recent date not
more than 30 days prior to the date of Closing, and (vi) the representations and warranties of
Sellers contained in this Agreement and in any certificate or other writing delivered by any Seller
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pursuant hereto remain true and correct at and as of the Closing, as if made at and as of such
time;

(p) (i) written evidence of the APU/NY&H Merger, (ii) evidence of notice
from APU, Owasco and New York & Harlem to Zenith, pursuant to and in accordance with the
Zenith Purchase Agreements, to the termination of the 401 Year Lease as a matter of law in
connection with the APU/NY&H Merger, and (iii) recordable termination agreements) with
respect to the 401 Year Lease;

(q) evidence of the payment of the TDK Transfer Tax and other transfer taxes
in accordance with this Agreement, and completed copies of the forms and instruments required
to be delivered pursuant to Section 6.3 hereof;

(r) if APU and Owasco acquire the Zenith Rights in accordance with Section
8.1 hereof, documentation reasonably satisfactory to Purchaser certifying that the Zenith
Documents have been terminated, including, without limitation, (i) a notarized termination
agreement executed by APU, Owasco and Zenith, and (ii) a written notice to the MTA disclosing
the termination of the Zenith Documents and directing the MTA that all Rental payments (as
defined in the MTA Lease) shall be paid to Purchaser from and after the Closing Date;

(s) if APU and Owasco have not acquired the Zenith Rights, a letter from
APU and Owasco to Zenith, notifying Zenith (i) that Purchaser has acquired the rights of APU
and Owasco in and to the MTA Lease, and (ii) of Purchaser's contact information for the
purpose of notice (including the contact information of Purchaser's counsel) under the Zenith
Documents, which letter shall be in form and substance reasonably satisfactory to Purchaser;

(t) true, correct and complete copies of the most recent (i) Maintenance Plan
(as such term is defined in the Continuing Maintenance Agreement), and (ii) "Inspection Report"
(as such term is defined in the Continuing Maintenance Agreement) available to the Sellers; and

(u) such other documents required pursuant to the terms of this Agreement or
otherwise reasonably requested by Purchaser or the Title Company in order to effect the
transactions contemplated hereunder, including, without limitation, the execution of closing
statements and New York City and state transfer affidavits and/or forms, and any required
notices to third parties.

14.3 Delivery of Items at Closing By Purchaser. At the Closing, Purchaser shall:

(a) deliver to Sellers the Base Purchase Price (less the Deposit), and if
applicable, the additional amount payable pursuant to Section 8.1 hereof;

(b) deliver counterparts to each of the instruments and documents listed in
subsections 14.2(c), 14.2(d) and 14.2(g):

(c) deliver a certificate of the managing director or other executive officer of
Purchaser certifying the following as of the date of the Closing: (i) a copy of the approval of the
members, board of managers or board of directors, as applicable, of Purchaser, certified as being
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correct and complete and then in full force and effect, authorizing the execution, delivery and
performance of this Agreement and the consummation of the transactions contemplated
hereunder, (ii) the name and true signature of the manager, officer or other authorized
representative of Purchaser executing this Agreement on behalf of Purchaser, (iii) a true and
correct copy of the charter, certificate of formation, certificate of limited partnership or other
publicly filed organizational document of Purchaser, certified as of a recent date by an
appropriate official of the state or other jurisdiction of formation of Purchaser, (iv) a true and
correct copy of the limited liability agreement, operating agreement, agreement of limited
partnership or other similar instrument of Purchaser, (v) a certificate of the appropriate official(s)
of the state or other applicable jurisdiction of organization of Purchaser certifying to the
subsistence in good standing of Purchaser in such state or other applicable jurisdiction, dated as
of a recent date not more than 30 days prior to the date of Closing, and (vi) the representations
and warranties of Purchaser contained in this Agreement and in any certificate or other writing
delivered by Purchaser pursuant hereto remain true and correct at and as of the Closing, as if
made at and as of such time.

(d) execute and/or deliver to Sellers {or any one or more thereof) such
evidence or documents as may be required by the Sellers or any title company evidencing the
status and capacity of Purchaser and the authority of the person or persons who are executing the
various documents on behalf of Purchaser in connection with the acquisition of the Assets; and

(e) execute and/or deliver such other documents as Sellers (or any one or
more thereof) or any title company may reasonably request in order to effect the transactions
contemplated hereunder, including, without limitation, the execution of closing statements,

For purposes of this Agreement, documents delivered to Sellers (or any one or more
thereof) by the Purchaser pursuant to subsections 14.2(c), .14.2(4). I4.2(g) and 14.3(cj shall be
referred to collectively as the "Purchaser's Closing Documents".

14.4 Purchaser's Costs. At Closing, Purchaser shall pay for the following:

(a) costs of recording all documents delivered by Sellers to Purchaser, other
than Sellers' releases, satisfactions and other corrective documents, if any, or by Purchaser to
Sellers at the Closing;

(b) all title insurance premiums relating to the Title Policy;

(c) the attorney's fees of Purchaser's counsel in connection with or relating to
the transactions contemplated by this Agreement.

14,5 Sellers' Costs. At Closing, Sellers shall pay for the following:

(a) all deed stamps, intangible taxes and other transfer taxes imposed on the
transfer of the Assets by Sellers;

(b) costs of recording Sellers' releases, satisfactions and other corrective
documents, if any; and
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(c) the attorney's fees of Sellers' counsel in connection with or relating to the
transactions contemplated by this Agreement.

14.6 Estoppel Certificates. Sellers shall submit a request to the respective parties for
the following estoppel certificates (the "Estoppels"), and to the extent any of the Estoppels
obtained by Sellers contain unqualified certifications from the applicable Person that relating
to information that is consistent with any of Sellers' representations and warranties contained
in Section 10.6. those representations and warranties of Sellers so covered (and only to the
extent of such coverage) shall not be deemed to survive Closing for the Survival Period:

(a) estoppel certificates duly executed and acknowledged by The New York
City Landmarks Preservation Commission and the MTA with respect to the Continuing
Maintenance Agreement, in the form attached hereto as Exhibit"L" and made a part hereof; and

(b) estoppel certificates duly executed and acknowledged by Zenith, in the
form attached hereto as Exhibit "M" and made a part hereof.

Article 15.
REAL ESTATE FEES AND COMMISSIONS

15.1 Fees and Commissions, Sellers represent and warrant to Purchaser that they have
dealt with no real estate salesman, broker, or finder relative to the transaction contemplated in
this Agreement, and Sellers agree to satisfy and defend and hold Purchaser harmless from any
and all claims and liabilities for real estate brokerage commissions and finders fees to any
party claiming by, through, or under Sellers, which commissions and fees are related in any
way to the transaction which is the subject of this Agreement; provided, however, that Seller
has dealt with representatives of Equis Corporation ("Sellers' Consultant") as consultants in
connection with the transaction and Sellers agree to pay a fee to the Sellers' Consultant as
previously negotiated at Closing and to otherwise satisfy and defend and hold Purchaser
harmless from any and all claims and •liabilities for consultancy fees to Sellers' Consultant or
any other party claiming by, through, or under Sellers, which commissions and fees are related
in any way to the transaction which is the subject of this Agreement.

Purchaser represents and warrants to Sellers that it has dealt with no real estate salesman,
broker, or finder relative to the transaction contemplated in this Agreement other than Sellers'
Consultant and Eastdil Realty ("Purchaser's Broker"), and Purchaser agrees to pay a commission
to the Purchaser's Broker as previously negotiated at Closing and to otherwise satisfy and defend
and hold Sellers harmless from any and all claims and liabilities for real estate brokerage
commissions and finders fees to Purchaser's Broker or any other party claiming by, through, or
under Purchaser, which commissions and fees are related in any way to the transaction which is
the subject of this Agreement.

The provisions of this Section 15.1 shall survive the Closing,
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Article 16.
REMEDIES ON DEFAULT

! 6.1 Termination Of Agreement By Purchaser. If this Agreement is terminated by
Purchaser in accordance with any one or more Sections hereof that entitle Purchaser to
terminate this Agreement, then the Deposit shall be returned to Purchaser by the Escrow
Agent as provided for herein and in the Escrow Agreement, and no party hereto shall have any
further obligations to any other hereunder.

16.2 Purchaser's Default. If the Purchaser defaults in the performance of its
obligations hereunder, and such default remains uncurcd for ten (10) business days after notice
of such breach is delivered by Sellers to Purchaser, then the Deposit shall be paid to the Sellers
by the Escrow Agent as liquidated damages. Such amount is agreed upon by and between
Sellers and Purchaser as liquidated damages due to the difficulty and inconvenience of
ascertaining and measuring actual damages and the uncertainty thereof, and no other damages,
rights or remedies at law or in equity shall in any case be collectible, enforceable or available
to Sellers, but Sellers shall accept the Deposit as Sellers' total damages and relief.

16.3 Sellers' Default. Notwithstanding anything to the contrary contained in this
Agreement, in the event that Sellers default in the performance of their obligations under
Sections 14.2. 14,5 or 17 JL and such default remains uncured for a period often (10) business
days after notice of such default is delivered by Purchaser to Sellers, at Purchaser's election,
Purchaser shall (a) be entitled to terminate this Agreement whereupon the Escrow Agent shall
return the Deposit to Purchaser; or (b) be entitled to sue Sellers for damages, and equitable
relief including specific performance of this Agreement.

16.4 Failure of Conditions. If neither party shall be in default hereunder and any of the
conditions to Sellers' obligations under this Agreement or any of the conditions to Purchaser's
obligations under this Agreement shall fail to occur, then Purchaser or Sellers, as the case may
be, may, as its sole and exclusive remedy, terminate the Agreement by written notice to the
other, in which event the Deposit shall be promptly returned to Purchaser and neither party
shall have any further rights or obligations to any other hereunder.

Article 17.
ADDITIONAL COVENANTS

17.1 Pre-Closing Covenants. From and after the date hereof until the Closing or earlier
termination of this Agreement:

(a) Sellers shall perform their obligations under and in accordance with this
Agreement.

(b) Sellers shall not alienate, sell, encumber, mortgage, lien or otherwise
transfer any of the Assets or any portion thereof in any way, in favor of, or to, any party
whatsoever.
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(c) Except as otherwise permitted herein, Sellers shall not enter into any new
agreement, instrument or document affecting the Assets, or amend, renew, supplement, alter
extend, modify or otherwise change the terms of any Assumed Agreement or any other
agreement, instrument or document that constitutes a Permitted Exception or affects the Assets.

(d) Sellers shall keep and perform all of the obligations to be performed by
them under the Assumed Agreements and any other agreement, instrument or document
affecting the Assets.

(e) Sellers shall not interfere with the MTA's maintenance of the Real
Property, the Improvements and the Personal Property.

(f) Sellers shall deliver to Purchaser copies of all written notices and other
correspondence sent, served on or received by Seller in connection with the Assets, the Assumed
Agreements or any other agreement, instrument or document that constitutes a Permitted
Exception promptly after Sellers' receipt of same.

(g) Sellers shall not request or consent to any zoning changes affecting the
Assets.

(h) Sellers shall not enter into any agreement, instrument or document that
terminates or surrenders (or has any similar effect with respect to) any of the Assets, nor shall
Seller exercise any consent, approval or election under the Assumed Agreements or any other
agreement, instrument or document that constitutes a Permitted Exception, without, in each case,
the prior written consent of Purchaser.

17.2 APU/NY&H Merger. Sellers shall consummate the APU/NY&H Merger prior to
the Closing and shall take all such actions as may be required in support thereof, including the
filing, prior to the Closing Date, of the certificate of merger with the office of the Secretary of
State of the State of New York evidencing the APU/NY&H Merger. AFG agrees that its
subsidiary owning shares of New York & Harlem shall vote all such shares in favor of the
APU/NY&H Merger, provided the New York & Harlem board of directors has approved such
merger. New York & Harlem shall take all necessary actions to attain the approval of its
board of directors in favor of the APU/NY&H Merger.

17.3 Estoppels. Not more than ten (10) days prior to Closing, Sellers shall deliver to
Purchaser all estoppels, notice letters, certificates and consents required to be delivered under
this Agreement. No such estoppel, notice letter, certificate or consent shall contain any
information or statement inconsistent with the representations and warranties of Sellers
contained in this Agreement.

17.4 Further Assurances, From and after the Closing, Terminal Owner and AFG agree
to execute and deliver such confirmatory and supplementary instruments, certificates,
assignments, assurances or other documents and take such further action as may be reasonably
required to effectuate the purposes of this Agreement and the transactions contemplated
hereunder (including, without limitation, taking any such action to transfer, vest, perfect,
record or otherwise evidence the sale and transfers contemplated hereunder); provided.
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however, in no event shall Terminal Owner or AFG incur any liability, cost or expense except
to the extent expressly provided for herein, or unless such cost or expense is reimbursed by
Purchaser,

Article 18.
MISCELLANEOUS

18,1 Notices. All notices, demands, consents, or other communications of any type
(collectively "Notices") given by any or all of the Sellers to Purchaser or by Purchaser to any
or all of the Sellers whether required by this Agreement or in any way related to any of the
transactions contracted for herein shall be void and of no effect unless given in accordance
with the provisions of this Section 18.1. All Notices shall be in writing, signed by the party
giving the same or by its attorneys, and shall be delivered to the person to whom the notice is
directed, either in person or by United States Mail, as a registered or certified item, return
receipt requested or by Federal Express or other recognized overnight delivery service, or by
facsimile with acknowledgement of transmission followed by overnight delivery service,
addressed to the parties hereto and other persons at their respective addresses or facsimile
numbers set forth below.

Any party hereto may change the address or contact for notice specified above by giving the
other party ten (10) days advance written notice of such change of address or contact. All
Notices shai! be deemed to have been given when received. Notices shall be deemed to be
timely delivered if such notice is received by the intended recipient on or before 5:00 p.m. New
York time on the date of such notice.

(a) Addresses for Notice:

Purchaser: c/o Argent Ventures
551 Fifth Avenue, 34th Floor
New York, New York 10176
Attn: Andrew Penson, President
Phone: (212)692-5401
Fax: (212)681-6096
E-mail: apenson@argentventures.com

With a required copy
(which shall not
constitute notice) to: Mitchell R. Lubart

Hogan&HartsonL.LP.
875 Third Avenue
New York, New York 10022
Phone: (212)918-3000
Fax: (212)918-3100
E-mail: mrlubart@hhlaw.com

if to any of all of
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the Sellers: Joseph D. Stelzer
Vice President
American Premier Underwriters, Inc.
580 Walnut Street, 11th Floor
Cincinnati, Ohio 45202
Phone: (513)369-5917
Fax: (513)369-3873
E-mail: jstelzer@gaic.com

With required copies
(which shall not
constitute notice) to: James C. Kennedy

Vice President and Deputy General Counsel
American Financial Group, Inc.
One East Fourth Street
Cincinnati, Ohio 45202
Phone: (513)579-2538
Fax:(513)579-0108
E-mail: jkennedy@amfin.com

Paul V. Muething, Esq.
Keating Muething & Klekamp PLL,
Suite 1400
One East Fourth Street
Cincinnati, Ohio 45202
Phone: (513)579-6517
Fax:(513)579-6457
E-mail: pmuething@kmklaw.com

18.2 Effective Date. This Agreement may be executed by facsimile or other electronic
transmission and in multiple counterparts on the respective dates set forth below, each of
which shall constitute an original, but which together shall constitute but one contract.
Notwithstanding the above, this Agreement shall be of no force and effect until the full
execution and delivery of the Agreement by Purchaser and Sellers (such date, the "Effective
Date").

18.3 Assignment, Except as set forth below, this Agreement may not be assigned by
Purchaser. Notwithstanding the foregoing, Purchaser shall have the right, power and authority
to assign this Agreement and all rights hereunder to: (i) an entity in which the Purchaser or an
affiliate of Purchaser or a principal of the Purchaser has more than a fifty percent (50%)
ownership and control interest, (ii) a limited partnership, in which the Purchaser or an affiliate
of Purchaser or a principal of the Purchaser is the managing general partner or, (iii) a limited
liability company, in which the Purchaser or an affiliate of Purchaser or a principal of the
Purchaser is the managing member. The Purchaser shall be and remain liable and responsible
for payment and performance of all obligations hereunder or undertaken by the Purchaser to
be paid or performed pursuant to any permitted assignment.
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18.4 Laws. This Agreement shall be construed and interpreted in accordance with the
laws of the State of New York.

18.5 Modification. This Agreement may not be modified or amended, except by an
agreement in writing signed by Sellers and Purchaser. Sellers and Purchaser may waive any
of the conditions contained herein or any of the obligations of the other hereunder, but any
such waiver shall be effective only if in writing and signed by the party waiving such
conditions or obligations.

18,6 Authority. Each person executing this Agreement warrants and represents that he
or she has full corporate authority to do so.

18.7 Times and Dates. TIME IS OF THE ESSENCE IN THIS AGREEMENT and
all times and dates shall be in accordance with New York time.

18.8 Descriptive Headings. The descriptive headings of the several Articles, Sections
and paragraphs contained in this Agreement are inserted for convenience only and shall not
control or affect the meaning or construction of any of the provisions hereof.

18.9 Entire Agreement. This Agreement, the Exhibits hereto and the Schedules
contained in the Disclosure Schedule, constitutes the entire agreement among the parties,
whether written or oral, pertaining to the subject matter hereof and supersedes all prior and
contemporaneous agreements and understandings of the parties in connection therewith,
including without limitation the Letter of Intent. No representation, warranty, covenant,
agreement or condition not expressed in this Agreement shall be binding upon the parties
hereto or shall affect or be effective to interpret, change or restrict the provisions of this
Agreement unless the parties have complied with the terms of Section 18.5 hereof.

18.10 Construction. This Agreement shall not be construed more strongly
against any party regardless of who was more responsible for its preparation. Where required
for proper interpretation, words in the singular shall include the plural; the masculine gender
shall include the neuter and feminine, and vice versa.

18.11 Non-recordable. This Agreement, a memorandum of this Agreement, an
interest in ownership of the Assets or any other document that would constitute an exception
to Sellers' title shall not be recorded and the provisions hereof shall not constitute a lien on the
Assets.

18.12 Third-Party Beneficiary. It is specifically understood and agreed that no
person or other entity shall be a third-party beneficiary hereunder, and none of the provisions
of this Agreement shall be for the benefit of or be enforceable by anyone other than Sellers
and Purchaser and that only Sellers and Purchaser hereto shall have any rights hereunder.

18.13 Legal Relationship. Nothing herein shall be construed as to constitute or
establish any type of joint venture, partnership, or any other type of legal relationship between
the parties other than the vendor-vendee relationship established hereby between Sellers and
Purchaser.
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18.14 Return of Documents. Upon termination of this Agreement for any reason
by Purchaser or Sellers, Purchaser shall have the obligation to return all Information to Sellers.

18.15 Effect of Holidays. In the event any date specified or computed under this
Agreement for the performance of an obligation by either Sellers or Purchaser, or for the
occurrence of any event provided for herein, shall be a Saturday, Sunday or "recognized
holiday" (defined for purposes hereof as any holiday observed by national banks in Cincinnati,
Ohio and New York, New York), then the date for such performance or occurrence shall be
automatically extended to the next calendar day which is not a Saturday, Sunday or recognized
holiday.

18.16 Completion_of Documents. The parties hereto understand and agree that
the forms of closing documents which are attached as exhibits hereto may have to be modified
in order to be made appropriate for the transaction contemplated herein. It is anticipated by
the parties that such modifications will consist of inserting appropriate information in the
blanks contained in the forms of closing documents attached as exhibits hereto, and any
requirements of the Title Company.

18.17 Non-Imputation and Limitation of Damages.

(a) Purchaser hereby acknowledges that the obligations of Sellers hereunder
are those solely of the Sellers and not of its partners, members, managers, officers, directors,
shareholders, subsidiaries or affiliates (collectively, the "Sellers' Affiliates"). Purchaser hereby
agrees that its sole recourse for any actions, claims, liabilities, damages and demands of every
nature whatsoever, whether known or unknown, arising out of any matter in connection with or
under this Agreement or the transactions contemplated hereby, to the extent specifically provided
for by this Agreement, shall be to Sellers' assets and the proceeds of the Purchase Price and that
Purchaser shall have no right to seek such damages from, or allege a cause of action against, the
Sellers' Affiliates, provided, that (i) if any of the Sellers shall have paid a dividend or
distribution to a Seller Affiliate and Purchaser has a claim for Losses against any or all of the
applicable Seller(s) and (ii) such Seller(s) do(es) not have sufficient liquid assets to satisfy [its]
[their] obligations to Purchaser and (iii) Purchaser would otherwise have the right to trace the
proceeds of such dividends or distributions to the applicable Sellers' Affiliates under applicable
law (including, without limitation, fraudulent conveyance, preferential transfer and other similar
laws relating to creditors rights), then the foregoing limitation shall not apply.

(b) Sellers hereby acknowledge that the obligations of Purchaser hereunder
are those solely of the Purchaser and not of its partners, members, managers, officers, directors,
shareholders, subsidiaries or affiliates (collectively, the "Purchaser Affiliates"! Sellers hereby
agree that the Sellers' sole recourse for any actions, claims, liabilities, damages and demands of
every nature whatsoever, whether known or unknown, arising out of any matter in connection
with or under this Agreement or the transactions contemplated hereby, to the extent specifically
provided for by this Agreement, shall be to the Deposit and that Purchaser shall have no right to
seek such damages from, or allege a cause of action against, the Purchaser Affiliates.
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(c) In no event shall either Sellers or Purchaser seek or be entitled or have a
right to or recover, any special, indirect, consequential or punitive damages pursuant to or arising
out of or related to this Agreement or the subject matter of this Agreement.

(d) Notwithstanding anything to the contrary contained in this Agreement, the
obligations of APU, New York & Harlem and Owasco, as Sellers, shall be joint and several. The
obligations of AFG, as Seller, shall be several, but not joint; provided, that: (i) AFG shall be
responsible for (and only responsible for) any and all Losses sustained by Purchaser arising from
or relating to any or all of the representations and warranties and covenants of any and all of the
Sellers and any and all other responsibilities, liabilities and obligations of any or all of the Sellers
under this Agreement (including without limitation any and all indemnification obligations of the
Sellers under Sections 5.4, 5.5 and 5.6 hereof), up to an aggregate amount of $25,000,000 , and
(ii) APU, New York & Harlem and Owasco, jointly and severally, shall be responsible for (A)
any and all Losses sustained by Purchaser relating to any and all of the representations and
warranties and covenants of Sellers other than those made severally by AFG; (B) to the extent
the Losses under subsection (A) above relate to the TDRs, the maximum liability of APU, New
York & Harlem and Owasco, jointly and severally, with respect thereto (regardless of whether or
when Purchaser makes or has made a claim against any other Seller with respect thereto) shall be
limited to an amount equal to that portion of the Base Purchase Price allocated to the TDRs
pursuant to the allocation schedule to be provided under Article III hereof prior to the Closing
times a fraction, the numerator of which is 785,011 and the denominator of which is 1,285,011,
and (C) all other responsibilities, liabilities and obligations of Sellers under this Agreement. For
avoidance of doubt. Purchaser and Sellers hereby acknowledge and agree that this Section
18.17fd) shall in no way affect the limitations on Sellers' indemnification obligations set forth in
Section 12.3.

18.18 Severabilitv. If any term, covenant or condition of this Agreement, or the
application thereof to any person or circumstance, shall to any extent be invalid or
unenforceable, the remainder of this Agreement, or the application of such term, covenant or
condition to other persons or circumstances, shall not be affected thereby, and each term,
covenant or condition of this Agreement shall be valid and enforceable to the fullest extent
permitted by law.

18.19 Survival of Representations. Warranties and Other Provisions. Except for
those representations, warranties and other survival provisions specifically and expressly
stated in this Agreement to sooner expire or terminate or extend for a longer period of time, all
representations, warranties and survival provisions shall expire and terminate at the end of the
Survival Period. This provision is intended to limit all such periods and provisions, except
those specifically and expressly to the contrary, and not to extend any such periods and
provisions.

18.20 Assignment and Assumption Agreements. Each Assignment and
Assumption Agreement shall provide, among other things, that with respect to the agreement
being assigned and assumed thereunder, subject to the terms and conditions of this Agreement,
(i) assignor shall indemnify and save harmless assignee and its legal representatives,
successors and assigns, from and against any and all liability arising from or as a result of
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Assignor's acts or omissions prior to the Closing, and (ii) assignee shall indemnify and save
harmless assignor and its legal representatives, successors and assigns, from and against any
and all liability arising from or as a result of assignee's acts or omissions after the Closing.

18.21 Knowledge. As used in this Agreement, the words "to the knowledge of
or words of similar import shall be deemed to mean, and shall be limited to, the actual (as
distinguished from implied, imputed or constructive) knowledge of Joseph D. Stelzer, Joseph
A. Pedoto and James C. Kennedy without such individuals having any obligation to make any
independent inquiry or investigation whatsoever. Nothing in this Agreement shall be deemed
to create or impose any personal liability of any kind whatsoever on the within named
individuals.

[The remainder of this page left intentionally blank. Signature page follows.]
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EXECUTED as of this 10th day of August, 2006.

AMERICAN PREMIER UNDERWRITERS, INC.

Joseph D. Stelzer, Vice President

THE NEW YORK AND HARLEM RAILROAD
COMPANY

Joseph D. Stelzer, President

THE OWASCO RIVER RAILWAY, INC.

By:.
Joseph D. Stelzer, President

AMERICAN FINANCIAL GROUP, INC.

» C. Kennedy, VicePnfesident

MIDTOWN TDR VENTURES LLC

By:.
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EXECUTED as of this 10* day of August, 2006.

AMERICAN PREMIER UNDERWRITERS, INC.

Joseph D. Stctecr, Vice Ptesident

THE NEW YORK AND HARLEM RAILROAD
COMPANY

By:_
Joseph D. Stelzer, President

THE OWASCO RIVER RAILWAY, INC.

Joseph D. Stelzer, President

AMERICAN FINANCIAL GROUP, INC.

By:.
James C. Kennedy, Vice President

MIDTOWN TDR VENTURES LLC

By:.
Name: Andrew Penson
Title: Authorized Representative
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SCHEDULE 1.1 fv)

Legal Description for Terminal Lot
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TITLE NO.: 06NYM10534

SCHEDULE A
DESCRIPTION

ALL that certain plot, piece or parcel of land situate, lying and being in the Borough of Manhattan,
City and State of New York, bounded and described as follows:

BEGINNING at the comer formed by the intersection of the northerly side of East 42nd Street and
the easterly side of former Depew Place (now closed and discontinued);

RUNNING THENCE northerly along the easterly side of former Depew Place, 340 feet 4 inches;

THENCE westerly and .parallel with the northerly side of East 42nd Street, 394 feet 4 inches to a
point on the easterly, side of Vanderbilt, Avenue, which point is distant. 340 feet 4 inches northerly
from the comer formed by the intersection of the northerly side of East 42nd Street and the easterly
side of Vanderbilt Avenue;

THENCE southerly along the easterly side of Vanderbilt Avenue, 340 feet 4 inches to its
intersection with the northerly side of 42nd Street;

THENCE easterly along the northerly side of East 42nd Street, 394 feet 4 inches to Che comer, the
point or place of BEGINNING.

Together with the rights and easements described as follows:

(a) the "Retained Property", (including infer.alia, pedestrian passageways to the Grand Central
Terminal from Lexington Avenue and East 42nd Street) as defined in the Declaration of
Easements, Property and Rights appended as Schedule in to a certain indenture, dated
December 19, 1977 and recorded in Reel 439, Page 1381, relating to the Commodore Hotel,
42nd Street and Lexington Avenue, from the Trustees of Penn Central Transportation
Company ('Trustees") to UDC/Cornmodore Redevelopment Corporation and the City of
New York (Block 1280 Lot 30);

(b) the "Retained Property", as defined in a certain indenture, dated July 27, 1978 and recorded
in Reel 447, Page 1648 relating to the Biltmore Hotel, 43"1 Street and Madison Avenue, from
the Trustees to Clibor Realty Corp. (Block 1278, Lot 20);

(c) the -"Retained Property" as defined in a certain indenture, dated December 9, 1976. and
recorded in Reel 386. Page 1055, relating to The Yale Club, 50 Vanderbilt Avenue, from the
Trustees to The Yale Club of New York City (Block 1279, Lot 28);

(d) the "Retained Property", as defined in a certain indenture, dated April 26, 1978, and recorded
in Reel 436. Page 645, relating to 52 Vanderbilt Avenue, from The Trustees to Nodtuc Realty
Corp. (Block 1279, Lot 45);



TITLE NO.:06NYM 10534
SCHEDULE A
CONTINUED

(e) the "Retained Property", as defined in a. certain indenture, dated June 16,1978, and recorded
in-Reel 442, Page 1353, relating to 466 Lexington Avenue, from The Trustees to Olympia &
York Park Plaza Company (Block 1300, Lots 6 and 14);

(0 *e "Retained Property", as defined in a certain indenture, dated June 16,1978, and recorded
in Reel 442, Page 1385, relating to 245 Park Avenue, from The Trustees to Olympia & York
245 Park Land Company (Block 1301, Lot 1);

(g) the property excepted, excluded and reserved in a certain indenture, dated September 9,
1976, and recorded in Reel 379, Page 372, relating to 270 Park Avenue, from The Trustees
and The New York and Harlem . Railroad Company ("Harlem") ,.to Union Carbide
Corporation (Block 1283, Lot 21);

(h) the "Retained Property", as defined in a certain indenture, dated July 27, 1978, and recorded
in Reel 447, Page 1762, relating to The Barclay Hotel, 48th Street and Lexington Avenue
from The Trustees to Barclay Operating Corp. (Block 1303, Lot 14);

(i) the "Retained Property", as defined in a certain indenture, dated February 23, 1977, and
recorded in Reel 392, Page 1145, relating to 299 Park Avenue, from The Trustees to New
York State Teachers' Retirement System (Block 1303, Lot 1);

(j) the "Retained Property", as defined in a certain indenture, dated April 22, 1977, and recorded
in Reel 398, Page 493, relating to the Waldorf-Astoria Hotel, 49 Street and Park Avenue,
from The Trustees to Hotel Waldorf-Astoria Corporation (Block 1304, Lot 1);

(k) the "Retained Space", as defined in a certain indenture, dated December 14, 1978, and
recorded in Reel 464, Page 351, relating to 200 Park Avenue, from The Owasco River
Railway, Inc. ("Owasco"), Harlem and The Penn Central Corporation (now known as
American Premier Underwriters, Inc.) ("American Premier"') to Grand Central Building, Inc.
(Block 1280, Lot 9010);

(1) the "Retained Property", as defined in a certain indenture, dated December 5, 1978, and
recorded in Reel 464, Page 1721, relating to 51 East 42nd Street, from The Penn Central
Corporation to 51 East 42nd Street Associates (Block 1277, Lot 27);

(m) the "Retained Property", as defined in a certain indenture, dated April 30, 1979, and
recorded in Reel 479, Page 1744, relating to 280 Park Avenue (East and West Buildings),
from Owasco, Hariem and The Penn Central Corporation to Bankers Trust Company (Block
1284, Lots 26 & 33);



TITLE NO.: 06NYM10534
SCHEDULE A
CONTINUED

(n.) the "Retained Space", (including inter alia, a pedestrian passageway to the Grand Central
Terminal from Lexington Avenue) as defined in a certain indenture, dated June 26,1979, and
recorded in Reel 486, Page 125V relating to 420 Lexington Avenue, from Owasco to
Landgray Associates as modified by Modification of Deed dated February 6,1980, recorded
February 13,1980 in Reel 513 Page 1526 (Block 1280; Lot 60)

(o) (i) the "Retained Space", as defined in a certain indenture, dated February 6, 1980, and
recorded in Reel 513, Page 1532, relating to 416 Lexington Avenue, from Owasco to
Greenwich Associates, and (ii) the "Air Space", as defined in said indenture (Block 1280,
Lot 54);

(p) the "Retained. Property", as defined in a certain indenture, dated August 2, 1976, and
recorded in Reel 375 Page 1738, relating to 350 Park Avenue from The Trustees and Harlem
to Manufacturers Hanover Trust Company (Block 1287 Lot 33);

(q) the "Retained Property", as defined in a certain indenture, dated July 27, 1978, and recorded
in Reel 447 Page 1548, relating to Roosevelt Hotel, 45* Street and Madison Avenue from
The Trustees and Harlem to Clibor Realty Corp. (Block 1281, Lot 21);

(r) the "Retained Property", as defined in a certain indenture, dated December 21, 1977, and
recorded in Reel 423 Page 605, relating to 250 Park Avenue from The Trustees and Harlem
to Febe Associates (Block 1282, Lot 34);

(s) the "Retained Property", as defined in a certain indenture, dated January 20, 1977, and
recorded in Reel 390 Page 105, relating to 377-385 Madison Avenue from The Trustees and
Harlem to The Manhattan Savings Bank (Block 1282, Lot 21);

(t) the "Retained Property", as defined in a certain indenture,'dated June 16, 1978, and recorded
in ReeJ 442 Page 1426, relating to 320 Park Avenue from The Trustees and Harlem to
Olympia & York 320 Park Land Company (Block 1285, Lot 31);

(u) the "Retained Property", as defined in a certain indenture, dated December 21, 1976, and
recorded in Reel 388 Page 611, relating to 277 Park Avenue from The Trustees and Harlem
to Stahl Equities Corp. (Block 1302 Lot 1);

(v) the "Retained Property", as defined in a certain indenture, dated January 26, 1976, and
recorded in Reel 361 Page 443, relating to 230 Park Avenue from The Trustees and Harlem
to 230 Holding Inc. (the "Land Deed") (Block 1300 Lot 1);



TITLE NO.: 06NYM10534
SCHEDULE A
CONTINUED

(w)the "Retained Property", as defined in a certain indenture, dated January 26, 1976, and
recorded in Reel 361 Page 418, relating to 230 Park Avenue from The Trustees and Harlem
to 230 Building Inc. (the "Building Deed") (Block 1300 Lot 1);

(x) the "Excepted Spaces", as defined in a certain indenture, dated December 28,1932, recorded
in Liber 3850 cp 488 between The New York Central Railroad Company and the United
States of America relating to the United States Post Office located at 450 Lexington Avenue,
as modified by agreements recorded in Liber 3932 cp 134, Liber 3983 cp 380 and Reel 1593
Page 111???;

(y) the "Excepted Spaces" as defined in a certain indenture, dated July 26, 1946 between The
New York Central Railroad Company and Hotel Chatham Associates recorded July 30,1946
in Liber 4452 cp 134, relating to 280 Park Avenue as modified by Agreement dated July 13,
1966 between Park 49th Corp., The New York Central Railroad Company and The New York
and Harlem Railroad Company recorded January 5, 1967 in.Reel 139 Page 196 (Block 1284,
Lot 26);

(z) The permanent and perpetual rights and easements and set forth in indenture made by New
York State Realty and Terminal Company to the New York Central Railway Company dated
April 27, 1951. recorded May 15, 1951 in Liber 4730 Page 91 relating to 300 Park Avenue
Block 1285 Lot 36;

(aa) The permanent and perpetual rights and easements contained in Indenture made by
Robert Walton Goelet to New York Central Railroad Company dated February 9, 1915,
recorded February 11,1915 in Liber 190 section 5 cp 40.

TOGETHER with a right of way {for railroad purposes) as set forth in Indenture between The
City ,qf New York, The New York and Harlem Railroad Company and the New York Central
and Hudson "River Railroad Company dated April 1, 1873, recorded June 25, 1873 in Liber 1256
cp 426, as modified by Indenture between The City of New York, The New York Harlem
Railroad Company and the New York Central Railroad Company dated June 23, 1903, recorded
July 3,1903 in Liber 92 cp 166 Section 5.



TITLE NO,: 06NYM10534
SCHEDULE A
CONTINUED

For Information Only: TOGETHER with any and all rights and interest granted to The New
York and Harlem Railroad Company, The Penn Central Corporation and/or their predecessors in
interest pursuant to the following unrecorded grants or agreements:

(1) Grant and Agreement dated June 19,1903 between The City of New York and The New
York and Harlem Railroad Company, and its lessee, The New York Central and Hudson
River Railroad Company.

(2) Grant and Agreement dated December 4, 1903 between The City of New York and The
New York and Harlem Railroad Company, and its lessee, The New York Central and
Hudson River Railroad Company.

(3) Grant and Agreement dated April 28,1905 between The City of New York and The New
York and Harlem Railroad Company, and its lessee, The New York Central and Hudson
River Railroad Company.

(4) Permit dated June 21, 1905 from The City of New York to The New York Central and
Hudson River Railroad Company.

(5) Agreement dated July 8, 1907 between The City of New York and The New York and
Harlem Railroad Company, and its lessee. The New York Central and Hudson River
Railroad Company.

(6) Grant and Agreement dated June 15, 1911 between The City of New York and The New
York and Harlem Railroad Company, and its lessee, The New York Central and Hudson
River Railroad Company.

(7) Agreement dated January 25, 1912 between The City of New York.and:New York and
Harlem Railroad Company, and its lessee, The New 'York Central and Hudson River
Railroad Company.

(8) Agreement dated April 11, 1924 between The Ciry of New York and New York and
Harlern Railroad Company, and its lessee. The New York Central Railroad Company.

END OF SCHEDULE A
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Exhibit A

(Premises)

[To be taken from Exhibits A-l through A-4]
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Exhibit A-l
Description of Premises

belov 57th Street

ALL THOSE PARCELS of land situate in the Borough of Manhattan,
City, County and State of New York, described or referred to as
follows:

BEGINNING at the corner f oraed by the intersection of the northerly
side of East 42nd Street and the easterly side of former Depev
Place (BOW closed -and discontinued);

THENCE RUNNING northerly along the said easterly side of former
Depev Place, 340 feet 4 inches;

THENCE RUNNING westerly and parallel with the northerly side of
East 42nd Street, 394 feet 4 inches to a point on the easterly side
of Vanderbilt Avenue, which point is distant 340 feet 4 inches
northerly from the corner formed by the intersection of the
northerly side of East 42nd Street and the easterly side of
Vanderbilt Avenue;

THENCE RUNNING southerly along the easterly side of Vanderbilt
Avenue, 340 feet 4 inches to its intersection with the northerly
side of Cast 42nd Street:

THENCE RUNNING easterly along the northerly side of East 42nd
Street, 394 feet 4 inches to the corner, the point or place of
BEGINNING.

TOGETHER WITH the rights and easeaents described as follows:

(a) the "Retained Property", (including interalii, pedestrian
passageways to the Grand Central Terminal from Lexington
Avenue and East 42nd Street) as defined in the Declaration of
Easements, Property and Rights appended as Schedule III to a
certain indenture, dated December 19, 1977 and recorded in
Reel 439, page 1381, relating to the Commodore Hotel, 42nd
Street and Lexington Avenue, from the Trustees of Penn Central
Transportation Company ("Trustees*1) to UDC/Commodore
Redevelopment Corporation and The City of New York (Block
1280, Lot 30);

(b) the "Retained Property*, as defined in a certain indenture,
dated July 27, 1978, and recorded in Reel 447, page 164B
relating to the Biltmore Hotel, 43rd Street and Madison
Avenue, from the Trustees to Clibor Realty Corp. (Block 1278,
Lot 20);



(c) the "Retained Property", as defined in a certain indenture,
dated December 9, 1976, and recorded in Reel 386, page 1055,
relating to the Yale Club, SO Vanderbilt Avenue, from the
Trustees to The Yale Club of Kev York City (Block 1279, Lot
28);

(d) the "Retained Property", as defined in a certain indenture,
dated April 26, 1978, and recorded in Reel 436, page "645,
relating to 52 Vanderbilt Avenue, iron the Trustees to Nodtuc
Realty Corp. (Block 1279, Lot 45);

(e) the "Retained Property", as defined In a certain indenture,
-dated June .16, 1978, .and recorded .in Reel 442, .pag« J.353,
relating to 466 Lexington Avenue, from the Trustees to Olynpia
t York Park Plaza Company (Block 1300, Lots 6 and 14) jr

(f) the "Retained Property*1, as defined in a certain indenture,
. dated June 16, 1978, and recorded in Reel 442, page 1385,
relating to .245 Park Avenue, from the Trustees to Olympia &
York 245 Park Land Company (Block 1301, Lot 1);

(g) the property excepted, excluded and reserved in a certain
indenture, dated September 9, 1976, and recorded in Reel 379,
page 372, relating to 270 Park Avenue, from the Trustees and
The New York and Harlem Railroad Company ("NYiHRR") to Onion
carbide Corporation (Block 1283, Lot 21);

(hj the "Retained Property", as defined in a certain indenture,
dated July 27, 1978, and recorded in Reel 447, page 1762,
relating to the Barclay Hotel, 48th street and Lexington
Avenue, from the Trustees to Barclay Operating Corp. (Block
1303, Lot 14);

(i) the "Retained Property", as defined in a certain indenture,
dated February 23, 1977, and recorded in Reel 392, page 1145,
relating to 299 Park Avenue, from the Trustees to Hew York
State Teachers' Retirement System (Block 1303, Lot 1);

(j) the "Retained Property", as defined in a certain indenture,
dated April 22, 1977, and recorded in Reel 398, page 493,
relating to the Waldorf-Astoria Hotel, 49th Street and Park
Avenue, from the Trustees to Hotel Waldorf-Astoria Corporation
(Block 1304, Lot l)?

(k) the "Retained Space", as defined in a certain indenture, dated
December 14, 1978, and recorded in Reel 464, page 351,
relating to 200 Park Avenue, from The Owasco River Railway,
Inc. ("Owasco"), NY&HRR and The Penn Central Corporation (now
known as American Premier Underwriters, Inc.) ("American
Premier") to Grand Central Building, Inc. (Block 1280, Lot
9010);



the "Retained Property", .as defined in • certain indenture,
dated December 5, 1978, and recorded in Reel 464. page 1721,
relating to 51 East 42nd Street, from American Premier to 51
East 42nd Street Associates (Block 1277, Lot 27);

(a) the "Retained Property*, as defined in a certain indenture,
dated April 30, 1979, and recorded in Reel 479, page 1.744,
relating to 280 Park Avenue (East and West Buildings), from
Ovasco, NY&HRR and American Premier to Bankers Trust company
(Block 1284, Lots 26 and 33);

(n) the "Retained Space*1, (including, inter alia, a pedestrian
.passageway to the Grand Central Terminal from Lexington
Avenue) as defined in a certain indenture, dated June 26,
1979, and recorded in Reel 486, page 125, relating to 420
Lexington Avenue, from Ovasco to Landgray Associates as
modified by Modification of Deed dated February 6, 1980,
recorded February 13, 1980 in Reel 513 page 1526 (Block 1280,
Lot 60};

«

(o) (i) the "Retained Space", as defined in a certain indenture,
dated February 6, 1980, and recorded in Reel 513, page 1532,
relating to 416 Lexington Avenue, from Owasco "to Greenwich
Associates, and (ii) the "Air Space", as defined in said
indenture (Block 1280, Lot 54);

(p) the "Retained Property", as defined in a certain indenture,
dated August 2, 1976, and recorded in Reel 375 page 1738,
relating to 350 Park Avenue from the Trustees and NY&HRR to
Manufacturers Hanover Trust company (Block 1287 Irot 33};

(q) the "Retained Property", as defined in a certain indenture,
dated July 27, 1978, and recorded in Reel 447 page 1548,
relating to Roosevelt Hotel, 45th Street and Madison Avenue
from the Trustees and NY&HRR to Clibor Realty Corp. (Block
1281, Lot 21);

(r) the "Retained Property", as defined in a certain indenture,
dated December 21, 1977, and recorded in Reel 423 page 605,
relating to 250 Park Avenue from the Trustees and NY&HRR to
Febe Associates (Block 1282, Lot 34);

(s) the "Retained Property*, as defined in a certain indenture,
dated January 20, 1977, and recorded in Reel 390 page 105,
relating to 377-385 Madison Avenue from the Trustees and
NY&HRR to The Manhattan Savings Bank (Block 1282, Lot 21);

(t) the "Retained Property", as defined in a certain indenture,
dated June l£, 1978, and recorded in Reel 442 page 426,
relating to 320 Park Avenue from the Trustees and NY&HRR to
Olympia & York 320 Park Land Company (Block 1285, Lot 31);



(u) the "Retained Property1*, mm defined in a certain indenture,
dated December 21, 1976, and recorded in Reel 388 page 611,
relating -to 277 Park Avenue froa the Trustees and NYfcHRR to
Stahl Equities Corp. (Block 1302 Lot 1);

(v) the "Retained Property", as defined .in a certain indenture,
dated January 26, 1976, and recorded in Reel 361 page 443,
relating to 230 Park Avenue from the Trustees and HY&HRR to
230 Holding Inc. (the "Land Deed11) (Block 1300 Lot 1);

(w) the "Retained Property*1, as defined in a certain indenture,
dated January 26, 1976, and recorded in Reel 361 page 418,
relating 'to 230 Park: Avenue froa the Trustees and NYiHRR to
230 Building Inc.* (the ""Building TJeea*) (Block iswrict 11;

(x) the "Excepted spaces", as defined in a certain indenture,
dated December 28, 1932, recorded in Liber 3850 cp 488 between
The Nev York Central Railroad company and the United States of
America relating to the United States Post Office located at
450 Lexington Avenue, as modified by agreement* recorded in
Liber 3932 cp 134A and Liber 3983 cp 380;

(y) The "Excepted Spaces" as defined in a certain indenture, dated
July 26, 1946 between the Nev York Central Railroad Company
and Hotel Chatham Associates recorded July 30, 1946 in Liber
4452 cp 134, relating to 2BO Park Avenue as modified by
Agreement dated July 15, 1966 between Park 49th Corp., The New
York Central Railroad Company and NY&HRR recorded January 5,
1967 in Reel 139 page 196 (Block 1284, Lot 26);

(z) The permanent and perpetual rights and easements and set forth
in Indenture made by New York State Realty and Terminal
Company to the New York Central Railway Company dated April
27, 1951, recorded May 15, 1951 in Liber 4730 page 91 relating
to 300 Park Avenue (Block 1285 Lot 36);

(aa) The permanent and perpetual rights and easements contained in
Indenture made by Robert Walton Goelet to New York Central
Railroad Company dated February 9, 1915, recorded February 11,
1915 in Liber 190 section 5 cp 40.

TOGETHER WITH a right of way (for railroad purposes) as set forth
in Indenture between the City of New York, NYtHRR end the New York
Central and Hudson River Railroad Company dated April 1, 1873,
recorded June 25, 1873 in Liber 1256 cp 426, as modified by
Indenture between the city of New York, NY&HRR and the New York
Central Railroad Company dated June 23, 1903, recorded July 3, 1903
in Liber 92 cp 166 Section 5.



TOGETHER WITH all other rights, easements reserved by the grantor
in items (a) through (aa) as are not included vith the definition
therein of "retained property", "retained space*1 or " exceptcd
space* as applicable.

TOGETHER WITH any and all rights and interests granted to NY&HRR,
American Premier and/or their predecessors in interest pursuant to
•the following unrecorded grants or agreements:

(1) Grant and Agreement dated June 19, 1903 between The City of
New York and NY&HRR, and its lessee, The Hew York central and
Hudson River Railroad Company.

(2) Grant and Agreement dated December 4, 1903 between The City of
Nev York and NY&HRH and its lessee. The Hew York central and
Hudson River Railroad Company.

(3) Grant and Agreement dated April 28, 1905 between The City of
New York and NY4HRR and its lessee, The New York Central and
Hudson River Railroad Company.

(4) Permit dated June 21, 1905 from The city of New York to The
New York Central and Hudson River Railroad Company.

(5) Agreement dated July 8, 1907 between The city of New York and
NY&HRR and its lessee. The New York Central and Hudson River
Railroad Company.

(6) Grant and Agreement dated June 15, 1911 between The City of
New York and NY&HRR and its lessee, The New York Central and
Hudson River Railroad Company.

(7) Agreement dated January 25, 1912 between The City of New York
and NY&HRR and its lessee. The New York Central and Hudson
River Railroad Company.

(8) Agreement dated April 11, 1924 between The City of New York
and NY&HRR and its lessee, The New York Central Railroad
Company.

Doe *DSl:l*i»9.2:n30



Exhibit A-2
Description of Hudson Line

All right, title and interest of American Premier
Underwriters, Inc. (formerly known as The Penn Central
Corporation) and The Owasco River Railway, Inc.
(collectively, "Landlord") in and to that railroad line,
commonly known as the Metro-North Commuter Railroad Hudson
Line, located in the counties of the Bronx, WestChester,
Putnam and Outchess, which line is depicted on the 1917
valuation maps of The New York and Harlem Railroad Company
(the "Hudson Line Premises"), reduced copies of which maps
are annexed hereto, including but not limited to the
following:

(a) (i) land lying in the bed of any street,
highway, road or avenue, open or proposed, public or
private, in front: of or adjoining the Hudson Line
Premises, to the center lines thereof; (ii) rights of
way, highways, public places, easements, appendages,
appurtenances, sidewalks, alleys, strips and gores of
land adjoining or appurtenant to the Hudson Line
Premises which are now or hereafter used in connection
therewith; (iii) awards made or to be made in lieu of
any of the foregoing, and all unpaid awards or other
proceeds for damages to the Hudson Line Premises by
reason of the change of grade of any street, highway,
road or avenue; (iv) the subsurface of the Hudson Line
Premises; (v) all air rights appurtenant to the Hudson
Line Premises; (vi) all rights under franchise
agreements; and (vii) all riparian rights in land under
water and all lands under water, water courses, water
rights and riparian rights in connection with the
Hudson Line Premises.

(b) all buildings, facilities, structures
(including, without limitation, footings and
foundations), and other improvements of every kind,
nature and description whatsoever now located or
hereafter erected, constructed or placed upon or within
the Hudson Line Premises, all fixtures constituting a
part thereof, and all alterations, changes and
additions thereto including, without limitation, all
fixtures and personal property incorporated in or
attached to and used or usable in the operation of the
Hudson Line Premises (from and after the purchase of
same) including, without limitation, all shop, engine
house and repair track machinery and equipment
(including machinery and equipment located in yards or
terminals for the repair and servicing of trains,
locomotives or cars, including "MO" cars) and all other
machinery, apparatus, devices, motors, dynamos,
engines, compressors, pumps, boilers and burners;

Doc r,DSI:)MM«.2 33-066



heating, lighting, plumbing, ventilating, air cooling
and air conditioning equipment; all ties, rails,
switches and other track Material, ballast, track
laying and servicing material, station houses, tool
houses, fences and other right of way material, all
signal system apparatus, including interlockers,
sidings, turnouts, bridges, tunnels, viaducts,
culverts, turntables, fences, pole lines and wires,
overhead conductors, power transmission systems
equipment (including power substation equipment, power
and control cable and third rail systems), chutes,
ducts, pipes, tanks and fittings; incinerating
equipment; elevators, -escalators and hoists; -washroom,
toilet and lavatory equipment; communications systems
and public address equipment; fire prevention and
extinguishing equipment; and all additions thereto and
replacements thereof; excluding, however, any of the
foregoing which are owned by utility companies
providing utilities to the improvements or by any .
subtenants of Metropolitan Transportation Authority,*
and

(c) any and all operating and trackage
rights over the Hudson Line Premises, including,
without limitation, the right of Landlord to (i)
operate freight trains, cars and locomotives over the
Hudson Line Premises; (ii) provide through and local
freight service (including mail and express) over the
Hudson Line Premises; (iii) operate long haul (through)
passenger trains, cars and locomotives (including
baggage, mail and express over the Hudson Line
Premises; (iv) operate suburban (or commuter) railroad
passenger services over the Hudson Line Premises, as
they may be from time to time constituted; and (v) use
any portion of the Hudson Line Premises for the
operation of any and all equipment and facilities in
connection with providing long haul passenger/ freight
and suburban services over the Hudson Line premises.
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Exhibit A-3
Description of Bar 1 en Line

All right, title and interest of American Premier
Underwriters, Inc. (formerly known as The Penn Central .
Corporation) and The Owasco River Railway, Inc.
(collectively, "Landlord") in and to that railroad line,
commonly known as the Metro-North Commuter Railroad Harlem
Line, located in the counties of New York, Bronx,
Westchester, Putnam and Dutchess, which line is depicted on
the 1917 valuation maps of The New York and Harlem Railroad
Company (the "Harlem Line Premises"}, reduced copies of
which maps are annexed hereto, including but not limited to
the following:

(a) (i) land lying in the bed of any street,
highway, road or avenue, open or proposed, public or
private, in front of or adjoining the Harlem Line
Premises, to the center lines thereof; (ii) rights of
way, highways,.public places, easements, appendages,
appurtenances, sidewalks, alleys, strips and gores of
land adjoining or appurtenant to the Harlem Line
Premises which are now or hereafter used in connection
therewith; (iii) awards made or to be made in lieu of
any of the foregoing, and all unpaid awards or other
proceeds for damages to the Harlem Line Premises by
reason of the change of grade of any street, highway,
road or avenue; (iv) the subsurface of the Harlem Line
Premises; (v) all air rights appurtenant to the Harlem
Line Premises, excluding, to the extent applicable, all
unused development rights appurtenant to the building
commonly known as Grand Central Terminal (or any
replacement thereof located on a portion of the Harlem
Line Premises) (the "GCT Building") or the land
comprising Block 1280, Lot 1 in the City, County and
State of New York upon which the GCT Building is
located, other than 100,000 square feet of said
development rights (to the extent same remain unused)
that were granted to Metropolitan Transportation
Authority ("MTA") pursuant to a certain Amended and
Restated Agreement of Lease between Landlord and MTA, a
memorandum of which is intended to be recorded in the
land records; (vi) all rights under franchise
agreements; and (vii) all riparian rights in land under
water and all lands under water, water courses, water
rights and riparian rights in connection with the
Harlem Line Premises.

(b) the GCT Building and all other
buildings, facilities, structures (including, without
limitation, footings and foundations), and other

Doc rOSI:165M9.112-064



improvements of every kind, nature and description
whatsoever now located or hereafter erected,
constructed or placed upon or within the Harlem Line
premises, all fixtures constituting a part thereof, and
all alterations, changes and additions thereto
including, without limitation, all fixtures and
personal property incorporated in or attached to and
used or usable in the operation of the Harlem Line
Premises (from and after the purchase of same)
including, without limitation, all shop, engine house
and repair track machinery and equipment (including
machinery and equipment located in yards or terminals
for the repair and servicing of trains, locomotives or
cars, including "HU" cars) and all other machinery,
apparatus, devices, motors, dynamos, engines,
compressors, pumps, boilers and burners; heating,
lighting, plumbing, ventilating, air cooling and air
conditioning equipment? all ties, rails, switches and
other track material, ballast, track laying and
servicing material, station houses, tool houses, fences
and other right of way material, all signal system
apparatus, including interlockers, sidings, turnouts,
bridges, tunnels, viaducts, culverts, turntables,
fences, pole lines and wires, overhead conductors,
power transmission systems equipment (including power
substation equipment, power and control cable and third
rail systems), chutes, ducts, pipes, tanks and
fittings; incinerating equipment; elevators, escalators
and hoists; washroom, toilet and lavatory equipment;
communications systems and public address equipment;
fire prevention and extinguishing equipment; and all
additions thereto and replacements thereof; excluding,
however, any of the foregoing which are owned by
utility companies providing utilities to the
improvements or by any subtenants of MTA; and

(c) any and all operating and trackage
rights over the Harlem Line Premises, including,
without limitation, the right of Landlord to (i)
operate freight trains, cars and locomotives over the
Harlem Line Premises; (ii) provide through and local
freight service (including mail and express) over the
Harlem Line Premises; (iii) operate long haul (through)
passenger trains, cars and locomotives (including
baggage, mail and express over the Harlem Line
Premises; (iv) operate suburban (or commuter) railroad
passenger services over the Harlem Line Premises, as
they may be from time to time constituted; and (v) use
any portion of the Harlem Line Premises for the
operation of any and all equipment and facilities in
connection with providing long haul passenger, freight
and suburban services over the Harlera Line Premises,

°« *DS1:I65M9.7 22-066
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W ' f i.îf ll.l Jjjl llI





B ,1 I . .
11! i i#
if



. ,„.
&dn::^»r ;•?._ '••- ; • . ••
;•,-,:.-•>-?:•••.. • •.;•-$•-*•••

It :-2'fr> - •"?', ' - I . - '



L liiiir

h

T

fei

j-

'«sr
5
*
I
x

H
II

III
I!m
i
HI

B
tm

at
»

3 JE

1 9.
;-.





lip
j;in " °yi ' ii

• Is
t

*

•

•
I

i
•

j

i
i

i
'• i If'

1 i
'• |ll
: II§ ;;'

• . || J sa
£> I intxc;

• -p*
1 1

I 1 Jj <t

•

I

1

i

1

:

i
t
i
t

i

" i

i

*



\

t
IHW
il

|BHB
liiml

\m
tiU {•&I D S : ?\em. «



•a*- • • • « ••.<.£*$
-" - ' •-• • ".X*£O'
i".;._;-- -. ."., V • •;'• • -:̂ v:r:..«'. \i

(it . » » " \ »* • * *̂ »r •* "5*yt"** ****"••'•?•„
I * * " , I " * * » * ' • « . * J '̂"" 'J«' I
II *. . \ * I1 * w rtt - "? _ ._ ~. «*iAl

K:^" " ^-m^" -c^Ptj^l
'!"«-;i\ '«'' '"". ••••H-J.p < f-'. •-'. r.7"lj.r«««£iE££
,•;,;.?*-,;,-.•",.;_.._,, . . -•-^,;7-;;.^ .'-i>': £^.^"•-. -f^jv t'.y'j?^



,, , . ..
\'• • H^* •"- ^Jt "•• .» „ ' • ., - . ': ' i ^ - ''•-'^'- • ** *.>•»!*.*J...













<?'":,

U

^
ill
i -'
iif!

/

ill

;!?P
ol

I

Ji , i . • -<lEf i!' i -
I HIM

•si
H*2

!

'

I -
fillip
II!!! •
iniir
Kl'K

^B"

•*j<;?;
"I. r*?

i



Exhibit A-4
Description of Development Parcels

I. SPUYTEN DUYVIL

ALL THAT PROPERTY located in the Borough and

County of Bronx, City and State of Hew York, and within the

leased property boundaries shown on Hap V59, 6 of the 1917

valuation naps of The New York and Harlem Railroad Company,

from a point directly below the west side of the Henry

Hudson Bridge following the arc of the Main Line of the

Hudson Line to the right along centerline for 950".

II. NORTH WHITE PLAINS

ALL THAT PROPERTY located in the County of

Westchester, state of New York, and with the leased property

boundaries shown on Map V52, 23 of the 1917 valuation naps

of The New York and Harlem Railroad Company, frojn the Cross

Westchester Expressway proceeding to a point at which dleri

Street would intersect the property if Gleri Street

continued across the property.

III. FLEASANTVILLE

ALL THAT PROPERTY located within the County of

Westchester, State of New York, and within the leased

property boundaries shown on Map V54, 7 of the 1917

valuation maps of The New York and Harlem Railroad Company,

from a point at the South side of Bedford Road to a point

300" south along the tracks.

DHxr.D$l:l«MJ7.2 MM



IV. TUCKAHOE

ALL THAT PROPERTY located within the County of

Westchester, State of New York, and within the leased

property boundaries described on May V52, 16 of the 1917

valuation maps of The New York and Harlem Railroad Company,

from milepost 16 to the southwestly side of Main Street.

V. BRONXVILLE

ALL THAT PROPERTY located within the County of

Westchester, State of New York, and within the leased

property boundaries shown on Map V52, 15 of the 1917

valuation maps of The New York and Harlem Railroad Company,

from a'point 100' south of what would be milepost 15.5 to a

point 850' north along the tracks, for a total distance of

950'.



VI. 97TH & PARK

ALL THAT PROPERTY located in the Borough of

Manhattan, County, City and State of New York, described or

referred to as follower

The right (the "Special Franchise11), pursuant to

Chapter 702 (entitled "An Act to improve and regulate the

use of the Fourth Avenue in the City of Hew York,") of the

Hinety-Fifth Session Laws of the State of Mew York, passed

May 14, 1872 (the "Act"), exclusively to occupy that portion

above the plane that is 22* above the rail and 23* above the

grade of the land constituting Park Avenue, City and County

of New York, between the northerly line of 97th Street and

the centerline of 99th Street, for the full width of the

Special Franchise within said limits as may be permitted by

the Act, said premises being the sane premises described in

a certain Contract of Sale dated November 20, 1986 between

The New York and Harlem Railroad Company, American Premier

Underwriters, Inc. (formerly known as The Penn Central

Corporation) and Mark S. Schneier and Jeffrey s. Kogan, as

amended.

0«c *DS1:I«W7.J JJ-Ml



?ABCEt II
* *

BEGINNING at m point to the aourtherly lint of Bedford >

Park Boulevard which bisects the eenterline between the two middle tracks

of the right-of-way of The New York and Harlem Railroad Company ("Harlem"p
* ^

and naming thence easterly along the southerly line of Bedford Park

Boulevard to the easterly boundary of Harlem's lands i thence running

southerly along the easterly boundary of Karl em's lands to a lint •,

("Perpendicular Line") drawn perpendicular to the centerline between
*»

the two middle tracks of said right-of-way and which intersects a point

on said centerline which is 1.333,33 feet northerly, as measured along

said centerline, of a point in the northerly line of Fordham Road which ii
-J-ects said centerline; .thence running westerly along ferpendicular

Line to the westerly, boundary of Harlem's lands; thence running northerly,

along the westerly boundary of Harlem's lands to the southerly line of j

Bedford Park Boulevard; thence running easterly along the southerly line
*

3f Bedford Park Boulevard to the point or place of Beginning.



IX. HASTINGS

ALL THAT LAND situate in the County of

Westchester, State of New York, shown as cross-hatched on

pages IX-1 and IX-2 of that certain map, entitled

"Hastings", which aap is annexed hereto^
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AMENDED AND RESTATED

AGREEMENT OF LEASE

between

AMERICAN PREMIER UNDERWRITERS, INC.

and

THE OWASCO RIVER RAILWAY, INC.

Landlord

and

METROPOLITAN TRANSPORTATION AUTHORITY

Tenant

Dated: As of April Q . 1994
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AMENDED AND RESTATED AGREEMENT OF LEASE, made as of the
day of April, 1994, between American Premier Underwriters,

Inc., formerly named The Penn Central Corporation, a Pennsylvania
corporation having an office at One East Fourth Street, Cincinnati,
Ohio 45202 ("American Premier") and The Owasco River Railway*, Inc.,
a New York corporation having an office at One East Fourth Street,
Cincinnati, Ohio 45202 ("Owasco"; American Premier and Owasco,
collectively, "Landlord"), and Metropolitan Transportation
Authority, a public benefit corporation of the State of New York,
having an office at 347 Madison Avenue, New York, New York 10017
("MTA" or "Tenant"),

Ŵ TNESSETtf;

1. Pursuant to (i) that certain Harlem-Hudson Lease
Agreement, dated as of June 1, 1972, between Tenant and George P.
Baker, Richard C. Bond, Jervis Langdon, Jr. and Willard Wirtz
jointly as trustees o£ the property of Penn Central Transportation
Company (the "PCTC Trustees*), as landlord, and (ii) that certain
Lease, dated May 26, 1972, between the PCTC Trustees, as landlord,
and Tenant, as tenant, as amended by agreements, dated October 6,
1972, June 2, 1975 and as of May 6, 1969, as further amended by
that certain Partial Surrender Agreement, dated as of December 1,
1989, between American Premier and Tenant, and that certain Fourth
Amendment to the Harlem-Hudson Lease, dated July 1, 1992, between
American Premier, MTA, Scarsdale Depot Associates, L.P., a Delaware
limited partnership, PCC Scarsdale Realty Corp., a New York
corporation, Metro-North Commuter Railroad Company, a. New York
public benefit corporation ("Metro-North"), and The New York and
Harlem Railroad Company, a New York corporation ("NYtHRR") (said
lease and lease agreement, as so amended being collectively, the
"Original Lease"), the PCTC Trustees, being Landlord's predecessor-
in-interest, leased to Tenant the Premises for a term expiring May
25, 2032 with options to extend the term of the Original Lease
until May 25, 2062.

2. The parties hereto desire to extend the tern of and
modify certain other terns of the Original Lease, and to restate
the Original Lease, as ao extended and modified, in its entirety.

3. It is hereby mutually covenanted and agreed by and
between the parties hereto that the Original Lease is hereby
extended and modified and restated in its entirety to read in full
as follows;



April «. l»M

ARTICLE1

DEFINITIONS

The terms defined in this Article 1 shall, for all
purposes of this Amended and Restated Lease, have the following
meanings:

"Affiliate, * (a) when used with respect to any
Person other than the MTA, shall mean a corporation, partnership,
tenancy-in-common or other business entity or individual which,
directly or indirectly, controls, is controlled by or is under
common control with such Person or (b) when used with respect to
the MTA, shall mean (i) its wholly-owned subsidiaries, including,
without limitation, the Long Island Railroad Company and Metro-
North, (ii) the Triborough Bridge and Tunnel Authority, (iii) the
New York City Transit Authority and its wholly-owned subsidiaries
and (iv) any other public benefit corporation or other entity which
is under the control of the MTA or such other entities, the board
of directors of which entities is comprised of members of the board
of directors of the MTA. For purposes of clause (a) of the
foregoing definition, "control" (including "control by" and "under
common control with") shall mean ownership of not less than fifty
percent (SO*) of each class of the authorized and outstanding stock
of a corporation and not less than fifty percent (50V) of all of
the legal and equitable interests in a partnership or other
business entity (determined without regard to cash flow preferences
and similar items).

"American Premier* shall have the meaning provided in the
heading to this Lease.

"Appurtenances* shall mean Landlord's right, title and
interest in and to (a) land lying in the bed of any street,
highway, road or avenue, open or proposed, public or private, in
front of or adjoining the Land (hereinafter defined), to the center
lines thereof; (b) rights of way, highways, public places,
easements, appendages, appurtenances, sidewalks, alleys, strips and
gores of land adjoining or appurtenant to the Land which are now or
hereafter used in connection with the Premises (hereinafter
defined); (c) awards made or to be made in lieu of any of the
foregoing, and all unpaid awards or other proceeds for damages to
the Land by reason of the change of grade of any street, highway,
road or avenue/ (d) the subsurface of the Land; (e) all air rights
appurtenant to the Land, excluding Landlord's Air Rights, (f) all
riparian rights in land under water and all lands under water,
water courses, water rights and riparian rights in connection with
the Premises, and (g) all rights under franchise agreements.
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"Assumed Agreements" shall have the meaning provided in
Section 42.01(a).

"Bankruptcy Event" shall have the meaning provided in
Sect ion 3.07.

"Bond Mortgages" shall mean, collectively, (i) the Three
and One-Half Per Cent Gold Bond Mortgage dated June 1, 1897 from
the Ground Lessor (hereinafter defined) to the Guaranty Trust
Company of New York, as trustee, as amended by letter dated
December 30, 1959 between New York Central Railroad Company and
Ground Lessor, supplemental indenture datad July 21, I960,
supplemental indenture dated July 29, 1960 and supplemental
indenture dated February 7, 1974, and (ii) 4% Mortgage dated
July 1, 1943 from the Ground Lessor to J.P. Morgan & Co.
Incorporated, as trustee, as amended by supplemental indenture
dated July 21, 1960, supplemental indenture dated July 29, 1960, as
further amended by Supplemental Indenture dated as of November B,
1973 among Morgan Guaranty Trust Company of New York, Peoples Trust
of New Jersey and the Ground Lessor, evidencing the resignation of
the trustee and the appointment and acceptance of a successor
trustee, and supplemental indenture and escrow agreement dated
October 24, 1978; as either or both may hereafter be amended,
modified or supplemented.

"Business Days* shall mean all days which are not a
Saturday, Sunday or a day observed as a holiday by either the State
of New York or the federal government.

"Capital Improvements* shall have the meaning provided in
Section 13.01.

"Certificates* shall mean certificates of participation
executed and delivered by the Trustee (hereinafter defined), each
evidencing a proportionate interest in the Rental.

"Commencement Date* shall have the meaning provided in
Section 2.01.

"Construction Agreements* shall mean agreements for
construction, Restoration (hereinafter defined), Capital
Improvements, rehabilitation, alteration, repair or demolition
performed pursuant to this Lease.

"Credit Party" shall have the meaning provided in Section
10.15.

"Credit Party Notice" shall have the meaning provided in
Section 10.15.



*VTil t. 1»1«

"Cure" shall have the meaning provided in Section
42.02(a) .

"Cure Costs" shall have the meaning provided in Section
42.03(a).

"Default* shall mean any condition or event which, after
notice or the expiration of any applicable grace period or both
would constitute an Event of Default (hereinafter defined) .

e
"Defect Notice* shall have the meaning provided in

Section 42.02<a).

•Deficiency* shall have the meaning provided in Section
24.04(d).

"Development Agreements* shall mean the agreements listed
as items I.I through 4 in Exhibit *j*.

•Development Parcels* mean the portion of the Land
described in Exhibit,."ft-4".

•Environmental Complaint* shall have the meaning provided
in Section 38.04.

"Environmental Laws* shall have the meaning provided in
Section 38.02.

"Environmental Losses* shall have the meaning provided in
Section 38.02.

"Environmental Release" shall mean the Environmental
Release and Indemnity of even date herewith among Tenant, Metro-
North, Landlord and the Ground Lessor with respect to certain
potential environmental claims.

"EPA* shall mean the United States Environmental
Protection Agency.

•Equipment* shall mean all fixtures and personal property
incorporated in or attached to and used or usable in the operation
of the Premises (from and after the purchase of the same),
including, without limitation, all shop, engine house and repair
track machinery and equipment (including machinery and equipment
located in yards or terminals for the repair and servicing of
trains, locomotives or cars, including "MU" cars) and all other
machinery, apparatus, devices, motors, dynamos, engines,
compressors, pumps, boilers and burners; heating, lighting,
plumbing, ventilating, air cooling and air conditioning equipment;



all ties, rails, switches and other track material, ballast, track
laying and servicing material, station houses, tool houses, fences
and other right of way material, all signal system apparatus,
including interlockers, sidings, turnouts, bridges, tunnels,
viaducts, culverts, turntables, fences, pole lines and wires,
overhead conductors, power transmission systems equipment
(including power substation equipment, power and control cable and
third rail systems), chutes, ducts, pipes, tanks and fittings;
incinerating equipment; elevators, escalators and hoists,- washroom,
toilet and lavatory equipment; communications systems and public
address equipment; fire prevention and extinguishing equipment; and
all additions thereto and replacements thereof; excluding, however,
any of the foregoing which are owned by utility companies providing
utilities to the Improvements or by any Subtenants.

"Event of Default* shall have the meaning provided in
Section 24.01.

"Expiration Date" shall mean the date of the expiration
of the Term as set forth in Section 2.01,

•Extended Term* shall have the meaning provided in
Section 2.02.

"Extended Term Rent Period* shall have the meaning
provided in Section 3.01 (a)(iii).

"Financing Sublease" shall have the meaning provided in
Section 10.15.

"First Rent Period" shall have the meaning provided in
Section 3.01U) (i) .

"Fixed Rents* shall have the meaning provided in Section
3.01(a).

"Governmental Authority (Authorities)* shall mean the
United States of America, the State of New York, New York City and
any agency, department, commission, board, bureau, instrumentality
or political subdivision of any of the foregoing, now existing or
hereafter created, having jurisdiction over the Premises or any
portion thereof.

"GCT Building* shall mean the building commonly known as
Grand Central terminal and any replacement thereof located on a
portion of the Land. .

"Ground Lease" shall mean at the time in question, as the
same hereafter may be extended, renewed, modified or amended from
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time to time, the Contract between NY&HRR, as landlord, and The New
York Central and Hudson River Railroad Company, as tenant, dated
April 1. 1873, as amended by Supplementary Contract between said
parties dated May 15, 1882, as further amended by Second
Supplementary Contract between said parties dated October 5, 1896,
as further amended by Third Supplementary Contract between said
parties dated July 1, 1943 and as further amended by Fourth
Supplementary Contract between NY&HRR and American Premier dated
October 24, 1978, and as assigned to American Premier by Indenture
dated October 24, 1978 and recorded November 15, 1976 in the land
records of New York County in Reel 460, page 1535.

•Ground Lessor" shall mean the lessor at the time in
question under the Ground Lease.

•Hazardous Material(s)" shall have the meaning provided
in Section 38.03.

•Impositions" shall have the meaning provided in Section
4.01.

"Improvements" shall mean the GCT Building and all other
buildings, facilities, structures (including, without limitation,
footings and foundations), Equipment and other improvements of
every kind, nature and description whatsoever now located or
hereafter erected, constructed or placed upon or within the Land,
all fixtures constituting a part thereof, and all alterations,
changes and additions thereto.

•Indentures" shall have the meaning provided in Section
12.02(b).

"Land" shall mean the land described in Exhibits . "A-l"
through "A"4..*. annexed hereto and made a part hereof.

"Landlord," on the date as o'f which this Lease is made,
shall mean collectively, American Premier and Owasco, but
thereafter, "Landlord* shall mean, collectively, only (a) the
holder of the lessee's interest under the Ground Lease at the time
in question and (b) the owner of the premises described in pxMbit
•A-2* annexed hereto and made a part hereot.

"Landlord Indemnified Parties" shall have the meaning
provided in section. 19.01.

•Landlord's Air Rights* shall mean all unused development
rights appurtenant to the GCT Building and the Landmark Lot
(hereinafter defined) and, to the extent of the Ground Lessor's or
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Landlord's interest therein, the premises located at Block 1280,
Lot 54, except for Tenant's Air Right*.

"Landlord's Certificate" shall mean that certain
certificate of representations and warranties dated the date hereof
from American Premier, Owasco and the Ground Lessor in favor of
Tenant.

"Landlord's Reasonable Efforts" shall mean that Landlord
shall make reasonable good faith efforts to timely enforce its
rights under the agreement in question which are applicable to the
matter in question, without, however, incurring thereby any
liabilities or expenses not otherwise provided for in this Lease
(unless Tenant agrees to reimburse Landlord for such costs and
expenses, including, without limitation, reasonable attorneys' fees
and disbursements, in which event such reimbursement shall be
deemed Rental for all of the purposes of this Lease) .

"Landmark Lot* shall mean the land comprising Block 1280
Lot 1 in the City, County and State of New York upon which the GOT
Building is located.

•Late Charge* shall have the meaning provided in Article
6.

"Late Charge Rate* shall have the meaning provided in
Article 6.

"Lease" shall mean the Original Lease, as amended and
restated by this Amended and Restated Agreement of Lease, and all
amendments, modifications, extensions and renewals hereof.

"Lease Rate" shall mean a rate per annum, compounded
semi-annually, equal to Seven and 75/100 percent (7.75%).

"Material Defect" shall have the meaning provided in
Section 42.02(b).

"Metro-North" shall have the meaning provided in the
recitals to this Lease.

"Mortgage" shall mean (i) a mortgage, including, without
limitation, any modification, amendment, spreader, consolidation or
renewal thereof, which constitutes a lien on Tenant's interest in
this Lease and the leasehold interest created hereby, and/or (ii)
Pledges.

"Mortgagee" shall mean the mortgagee, pledgee or assignee
under a Mortgage.
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"New York City" shall mean The City of New York, a
municipal corporation of the State of New York.

•Notice" and "notice* shall have the meaning provided in
Section 25,01,

"NY&HRR" shall nave the meaning provided in. the recitals
to this Lease.

"Original Lease" shall have the meaning provided in the
recitals to this Lease.

"Other Agreements* shall mean (a) the non-revenue PPtw
Agreements (as defined' in Exhibit *B" annexed hereto and made a
part hereof), (b) those certain agreements, documents and matters
listed on the "Right of Way Schedules* shown on those certain
reproductions of the 1917 valuation maps for the Railroad Parcels
and the Development Parcels, as supplemented by the agreements,
documents and matters listed on those certain "Detail Sheets*
corresponding to said schedules and maps (except for the Assumed
Agreements, the QCT Title Exceptions, the Indentures, and all
General Exceptions other than item number 2 in Section (IV) of
Exhibit *B"1, <c) those certain "Pending Updates* set forth in
Schedule 2 to Exhibit "B". and (d) all covenants, easementsi
restrictions, declarations, deeds and other agreements which existi
as of the date hereof and affect title to the Premises or any
portion thereof, whether recorded or unrecorded, other than (i) the
Permitted Exceptions (except for the Permitted Exception for Other
Agreements), (ii) any mortgage, judgment lien or other similar lien
on all or any portion of the Premises which secures indebtedness of
Landlord and (iii) any agreement covering all or substantially all
of the Premises or the Railroad Parcels that prohibits Landlord
from leasing the Premises to Tenant pursuant to this Lease.

•Owasco* shall have the meaning provided in the heading
to this Lease.

"PCTC Trustees" shall have the meaning provided in the
recitals to this Lease.

"Permitted Exceptions* shall mean all matters set forth
in Exhibit "B*.

"Person" shall mean and include an individual,
corporation, partnership, joint venture, estate, trust,
unincorporated association, any federal, state, county or municipal
government or any bureau, department, authority or agency thereof.



I C T t C O S ]
April ». :»n

"Philip Morris Declaration" shall have the meaning
provided in Section 5.06(a),

"Pledge" shall mean a security agreement pursuant to
which all or a portion of the ownership interests in Landlord or
Tenant are pledged and/or assigned to a Trustee or Mortgagee, as
the case may be.

"Premises" shall mean the Land, the Improvements, the
Equipment, the Appurtenances and the Trackage Rights.

•Protected Person* shall have the meaning provided in
Section 40.01.

"Railroad Parcels" shall have the meaning provided in
Section 42.02(b).

•Rental" shall have the meaning provided in Section 3.04.

"Requirements" shall have the meaning provided in Section
14.01.

•Reserved Rights" shall have the meaning provided in
Section 42.01(a).

"Restoration" shall have the meaning provided in Section
8.01(b).

"Restore* shall have the meaning provided in Section
8,0Kb) .

"Safe Condition" shall mean such state of general
physical repair and condition of the Premises as would be necessary
to avoid a reasonably likely risk of serious physical injury to
members of the general public using the Premises for the purposes
which Tenant operates the Premises, or serioua damage to personal
property of such members of the general public. For purposes of
chis definition, the term "members of the general public* shall
include all Persons (including, without limitation, Tenant)
reasonably expected to enter upon the Premises in connection with
Tenant's operation thereof, excluding employees of Tenant or its
Affiliates who are then engaged in activities directly related to
the operation of a railroad on the Premises and which activities
involve the operation of trains, railroad cars or engines or other
hazardous or dangerous equipment.

"Second Rent Period* shall have the meaning provided in
Section 3,01(a)(ii).
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•Secured Loan* shall mean (i) an assignment to the
Trustee, for the benefit of registered owners of Certificates, of
Landlord's rights under this Lease and the trust agreement
established for the purpose of, among other things, securing the
payment of Rental by Tenant due to the owners of Certificates from
time to time, and/or (ii) a mortgage which constitutes a" lien on
Landlord's interest and/or estate in the Ground Lease and the
Premises. The term "Secured Loan" shall also include (x) any
unrecorded mortgages affecting Landlord' s interest and/or estate in
the Ground Lease and the Premises, and (y) Pledges.

•Shortfall* shall have the meaning provided in Section
9.08.

"Subtenant" and "Subtenants" shall have the meaning
provided in Section 10.02.

"Tenant" shall mean the MTA, provided, however, that
whenever this Lease and the leasehold estate hereby created shall
be assigned or transferred in accordance with the terms of and in
the manner specifically permitted by this Lease, then from and
after the date of such assignment or transfer and until the next
permitted assignment or transfer, the term "Tenant* shall mean the
permitted assignee or transferee.

"Tenant Indemnified Parties" shall have the meaning
provided in Section 19.03.

"Tenant's Air Rights* shall have the meaning provided in
Section 5.01.

"Tenant's Property" shall have the meaning provided in
Section 11.02.

"Term" shall have the meaning provided in Section 2.01.

"383 Contract" shall mean the Agreement for Purchase and
Sale of Development Rights and Related Release of Lease of
Development Rights (and the exhibits annexed thereto) dated as of
November 8, 1983 between American Premier, NY&HRR, Owaaco and 383
Madison Associates, as amended by that certain First Supplemental
Agreement, dated August 17, 1984, that certain Second Supplemental
Agreement for Purchase and Sale of Development Rights and Related
Release of Lease and Development Rights, dated aa of August 26,
1987, and that certain Third Supplemental Agreement, dated as of
July 31, 1989, between the parties, as the same may hereafter be
modified or amended from time to time.

10
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"Trackage Rights" shall mean all of Landlord's right,
title and interest in and to any and all operating and trackage
rights over the Premises, including, without limitation, the right
of Landlord to (i) operate freight trains, cars and locomotives
over the Premises; (ii) provide through and local freight service
(including mail and express) over the Premises; (iii) operate long
haul (through) passenger trains, cars and locomotives (including
baggage, mail and express) over the Premises; (iv) operate suburban
(or commuter) railroad passenger services over the Premises, as
they may be from time to time constituted; and (v) use any portion
of the Premises for the operation of any and all equipment and
facilities in connection with providing long haul passenger,
freight and suburban services over the Premises.

"Transfer Restrictions" shall have the meaning provided
in Section 2. 02 (a).

•Trustee" shall mean the assignee of Landlord's rights
under this Lease, if Landlord enters into a Secured Loan pursuant
to the issuance of Certificates, and/or the holder or beneficiary
of a secured Loan which is evidenced by a mortgage on all or any
portion of Landlord's interest in the Premises and/or the holder or
beneficiary of a Pledge.

"Unavoidable Delays" shall mean delays incurred by Tenant
due to (i) strikes, lockouts, acts of God, enemy action, civil
commotion or the inability to obtain labor or materials, and (ii)
fire or other casualty or other causes beyond the control of Tenant
(not including Tenant's insolvency or financial condition). In
each instance Tenant shall use reasonable efforts to notify
Landlord promptly after the incident causing the delay shall have
occurred! provided that Tenant's failure to promptly notify
Landlord thereof shall not affect Tenant's rights hereunder with
respect to Unavoidable Delays.

ARTICLE 2

PREMISES AND TERM .OF .

Section 2.01. Landlord does hereby demise and lease the
Premises to Tenant, and Tenant does hereby hire and take the
Premises from Landlord, subject to the Ground Lease, and further
subject to and together with the Permitted Exceptions.

TO HAVE AND TO HOLD unto Tenant for a term of
approximately one hundred thirty-two and one-half (132M) years (the
"Term") which commenced on June 1, 1972 (the "Commencement Date")
and which shall expire at 11:59 p.m. on December 31, 2104 (the
"Expiration Date"), or on such earlier date upon which the term of

11



this Lease shall expire or be cancelled- or terminated pursuant to
any of the conditions or covenants of this Lease or pursuant to
law.

Section 2.02.

(a) Effective upon the date of expiration of the
restrictions (the "Transfer Restrictions") set forth in the 383
Contract against (a) conveyances, assignments, transfers,
mortgages, pledges, releases, encumbrances and hypothecations of
any portions of Landlord's and the Ground Lessor's interests in any
Linkage Fees (as defined in the 383 Contract) or the Landmark Lot
and (b) conveyances, transfers and assignments of any interest in
the Ground Lease and the Original Lease, whether the expiration of
the Transfer Restrictions occurs by termination of the 363 Contract
or otherwise, and provided that this Lease shall be in full force
and effect at such time, the Term shall be automatically extended
to February 28, 2274 (such extension being hereinafter referred to
as the "Extended Term*) and the Expiration Date shall then be and
mean the last day of the Extended Term, without the execution of
any further instrument.' Notwithstanding the foregoing, promptly
after the commencement of the Extended Term, Landlord and Tenant
shall enter into an agreement in recordable form and otherwise
reasonably satisfactory to Landlord and Tenant, confirming that the
Term has been extended for the Extended Term. Unless the context
shall otherwise require. Tenant's occupancy of the Premises during
the Extended Term shall be upon the same terms, covenants and
conditions of this Lease as shall be in effect immediately prior to
such extension. Any dispute under this Section 2.02 shall be
resolved by arbitration in accordance with the provisions of
Article 36; provided, however, that any final determination beyond
right of appeal as to the expiration of the Transfer Restrictions
made by a court of competent jurisdiction in any litigation brought
against Landlord by a party other than Tenant shall be binding on
the parties for purposes hereof.

(b} Upon Landlord's receipt from Tenant of evidence
reasonably satisfactory to Landlord that the interest of 383
Madison Associates in the property located at 383 Madison Avenue,
New York, New York was assigned, transferred or conveyed in
violation of the 383 Contract, or if in Landlord's reasonable
judgment, Landlord shall have the right to terminate the 381
Contract and/or the Transfer Restrictions, Landlord shall use
Landlord's Reasonable Efforts to terminate the 383 Contract and/or
the Transfer Restrictions.

(c) Landlord shall not enter into any agreement
extending the Transfer Restrictions or any modification or
amendment to the 383 Contract which would adversely affect Tenant's

12
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rights hercunder without obtaining Tenant's prior written consent
thereto.

ARTICLE. ,3

RENT

Section 3.01.

(a) Tenant shall pay to Landlord with respect to the
Premises, a fixed rent (the "Fixed Rents*) in the annual aggregate
amounts set forth below:

(i> $2,369,010 during the period (the "First Rent
Period") beginning on the date hereof and ending oh June 30,
2019; and

{ii> $2,043,500 during the period (the "Second Rent
Period") commencing July 1, 2019 and ending on December 31,
2104.

(iii) $2,043,500 during the period (the "Extended Term
Rent Period") commencing on January 1, 2105 and ending on
March 30, 2274.

(b) Simultaneously with the execution and delivery of
this Lease, Landlord and Tenant shall execute and deliver to the
other the Environmental Release.

(c) In consideration of Landlord restructuring the
Original Lease, simultaneously herewith. Tenant has paid to
Landlord an amount equal to Five Million Dollars ($5,000,0.00).

(d) The Fixed Rents shall be due and payable in equal
semi-annual installments in arrears, on the first day of each
January and July during the Term. Notwithstanding anything to the
contrary contained herein, the installment of Fixed Rents payable
on July 1, 1994 shall be equal to $f?yfgC8.m [$6,369.87 for each
day which elapses between the date hereof and June 30, 1994] .

Section 3.02. The Fixed Rents shall be absolutely net to
Landlord and the Fixed Rente and all other amounts payable by
Tenant to Landlord hereunder shall be without any abatement,
deduction, counterclaim or offset whatsoever, so that this Lease
shall yield net to Landlord under all circumstances and conditions
(whether now or hereafter existing and whether or not within the
contemplation of the parties), the Fixed Rents and all other
amounts payable by Tenant to Landlord hereunder. Except for (i)
debt service on any indebtedness of Landlord or the Ground Lessor,

13
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(ii) the annual rent and other sums payable under the Ground Lease,
(ill) costs and expenses payable by Landlord pursuant to Section
.ii+0.3.. and (iv) amounts payable by Landlord pursuant to Sect ion
19 .03, Tenant shall pay all costs, expenses and charges of every
kind" and nature relating to the Premises and the operation,
management, maintenance and repair thereof, structural or
otherwise, which arise or become due or payable during or after
(but attributable to a period falling within) the Term, and Tenant
shall indemnify Landlord against, and hold Landlord harmless from,
such costs, expenses and charges, and Tenant's liability for the
payment of any of such costs, expenses and charges which shall
become payable after the Term as aforesaid is hereby expressly
provided to survive the Term.

Section 3.Q3. Tenant shall pay all Impositions in
accordance with Article 4 hereof.

Section 3.04. The Fixed Rents and all other amounts
payable by Tenant to Landlord pursuant to this Lease, including,
without limitation, the amounts payable pursuant to Article 19
hereof (collectively, "Rental"), shall constitute rent under this
Lease, and shall be paid as provided in Section 3.05. In the event
of Tenant's failure to pay any part of the Rental after Landlord
shall have given Tenant the notice, if any, required to be given
under Section 24.01 and the applicable cure period, if any, shall
have expired, Landlord (in addition to all other rights and
remedies) shall have all of the rights and remedies provided for in
this Lease or at law or in equity in the case of nonpayment of
rent, subject to the terms of this Lease, including, without
limitation. Section 24.07. it is understood and agreed that,
except as specifically provided in this Lease, Tenant's obligation
to pay Rental hereunder shall not terminate prior to the Expiration
Date, notwithstanding the exercise by Landlord of any or all of its
rights under Article 24 hereof.

Sectipq 3 . OS . All Rental under this Lease shall be
payable when due and, except as otherwise expressly provided
herein, without notice or demand and without any abatement,
deduction, counterclaim or offset whatsoever, at Landlord's option,
(a) by wire transfer o£ immediately available funds, or (b) by good
checks drawn against an account at a bank which is a member of the
New York Clearing House Association (or any successor body of
similar function) , and shall be payable (i) if paid by wire
transfer, to a bank account or bank accounts designated by Landlord
in accordance with wire transfer instructions provided by Landlord
in a Notice to Tenant, or (ii) if paid by check, to Landlord or
Landlord's designee, at the office of Landlord set forth above or
at such other place in the continental United States as Landlord
shall direct by Notice to Tenant.

14
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Section 3.06. No payment by Tenant or receipt or
acceptance by Landlord of a lesser amount than the correct amount
of any Rental shall be deemed to be other than a payment on
account, nor shall any endorsement or statement on any check or any
letter accompanying any check or payment be deemed an accord and
satisfaction, and Landlord may accept such check or payment without
prejudice to Landlord's right to recover the balance or pursue any
other remedy provided in this Lease or at law.

Section3f 07. If at any time during the Term any party
comprising Landlord shall file a voluntary petition under Title 7
or 11 of the United States Bankruptcy Code, or such petition shall
be filed against any such party and an order for relief shall be
entered, or if any such party shall file any petition or answer
seeking, consenting to or acquiescing in any reorganization,
arrangement, composition, readjustment, liquidation, dissolution or
similar relief under any present or future federal bankruptcy code
or any other present or future federal, state or other statute or
law (a "Bankruptcy Event") , and in the course of such Bankruptcy
Event any such party rejects its executory obligations under this
Lease, such rejection shall not affect Tenant's right to continue
to occupy the Premises under the terms and conditions set forth in
this Lease, including without limitation, payment of the Rental set
forth herein, and in addition thereto Tenant shall have the right
after the occurrence of a Bankruptcy Event, by notice given to
Landlord not earlier than the twenty-third (23rd) anniversary and
not later than six months following the twenty-fifth (25th)
anniversary of the date hereof (or thirty (30) months following the
rejection of this Lease in bankruptcy, if later), to prepay in full
in cash the Fixed Rents for the balance of the Term (including the
Extended Term) by paying to Landlord an amount equal to the sum of
(i) except to the extent Tenant has theretofore paid or prepaid the
Fixed Rents payable with respect to the First Rent Period, an
amount equal to the sum of (x) the "Rental Period Prepayment
Amount" set forth in Exhibit *q* annexed hereto and made a part
hereof corresponding to the semi-annual rental period in which the
date of prepayment occurs, and (y) any Fixed Rents due but not paid
as of the dat* of prepayment, and (ii) an amount equal to the sum
of (x) the "Rental Period Prepayment Amount" set forth in Exhibit
"D" annexed hereto and made a part hereof corresponding to the
semi-annual rental period in which the date of prepayment occurs
and (y) any Fixed Rents due but not paid as of the date of
prepayment. Upon payment of such sum, the Fixed Rents for the
balance of the Term (including the Extended Term) shall be reduced
to zero.

Section 3.QB. Notwithstanding anything to the contrary
set forth above, Tenant shall have the option, exercisable upon not
less than ten (10) days' notice to Landlord at any time prior to
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the later of (a) January 1, 1995 or (b) the date which is one
hundred twenty (120) days after the date on which Landlord gives
notice to Tenant that it intends to enter into a Secured Loan, to
prepay (i) all of the remaining Fixed Rents due and payable during
the First Rent Period by payment in the manner prescribed, in the
last sentence of this Section 3.08 of an amount equal to the sum of
(1) the •Rental Period Prepayment Amount" set forth in jgxjijbî "C"
corresponding to the semi-annual rental period in which the date of
such prepayment occurs and (2) any Fixed Rents due but not paid as
of the date of such prepayment or (ii) a portion thereof, thereby
reducing the Fixed Rents for the remainder of the First Rent Period
to an amount sufficient to amortize fully in equal semi-annual
installments at the Lease Rate over the remainder of the First Rent
Period the difference between the "Rental Period Prepayment Amount"
set forth in Exhibit *C* corresponding to the semi-annual rental
period in which the date of such partial prepayment occurs (plus
any Fixed Rents due but not paid as of the date of such prepayment)
and the amount prepaid. Notwithstanding the foregoing, in the
event that Landlord does not enter into a Secured Loan on or before
the first anniversary of the expiration of the one hundred twenty
(120) day period described in clause (b) above. Tenant's option to
prepay pursuant to this Section 3.08 shall not expire until one
hundred twenty (120) days after the date on which Landlord gives to
Tenant a new notice that it intends to enter into a. Secured Loan,
which new notice shall also be subject to the provisions of this
sentence. Tenant shall make such prepayment prior to the
applicable date set forth in clauses (a) and (b) above, by (x) wire
transfer of immediately available funds (in accordance with the
provisions of Section 3,OS) or (y) delivery to Landlord of
obligations of Tenant in an aggregate principal amount equal to the
amount being prepaid (plus the amount of any Fixed Rents due but
not paid as of the date of prepayment), which obligations shall (i)
be exempt from Federal, Hew York State and New York City income
taxes, (ii) mature not later than the last day of the First Rent
Period, (iii) bear interest at an annual rate which is not less
than the annual tax-exempt rate which Tenant would then be required
to offer on obligations with comparable maturities and credit
ratings and (iv) immediately upon such delivery, be readily
salable, in the opinion of a nationally recognized investment
banking firm that is mutually acceptable to Landlord and Tenant, by
American Premier and/or Owasco, without recourse to either of them,
at an aggregate net purchase price (after deduction of any
marketing fees and expenses) that is not less than the aggregate
principal amount of such obligations. If Tenant elects to prepay
a portion of the Fixed Rents, Landlord and Tenant shall, promptly
upon the request of either party, amend Exhibit "C".
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• IMPOSITIONS

Section 4.0.1. Tenant covenants and agrees to pay, as
hereinafter provided, to the Governmental Authority imposing the
same, all of the following items, if and only to the extent that
{x) either the Premises or Tenant is~not exempt therefrom pursuant
to Section 1275 of the New York Public Authorities Law or any other
provision of law exempting property leased by or to Tenant from all
or any portion of the Impositions and (y) such items are payable
and, if unpaid, could become a lien on the Premises (collectively,
"Impositions") ; '(a) real property taxes and assessments, (b)
personal property taxes, (c) occupancy and rent taxes, (d) water,
water meter and sewer rents, rates and charges, (e) excise or
similar taxes, (f) levies, (g) license and permit fees, (h) vault
charges, (i) sales, value added, use and similar taxes, (j) payment
in lieu of each of the foregoing, whether or not expressly so
designated, (k) fines, penalties and other similar or like
governmental charges applicable to the foregoing and any interest
or costs with respect thereto, and (1) any and all other
governmental levies, liens, fees, rents, assessments, taxes and
charges, general and special, ordinary and extraordinary, foreseen
and unforeseen, of any kind and nature (including, without
limitation, all of the above with respect to environmental matters,
subject to the provisions of Section 38.08), and any interest or
costs with respect thereto,- provided and only to the extent that at
any time during the Term such items listed in clauses, (a) through
(1) of this Section 4.01 are (i) assessed, levied, confirmed,
imposed upon, or would grow or become due and payable out of or in
respect of, or would be charged with respect to (x) the Premises,
or (y) any document (other than this Lease) by which Tenant
directly or indirectly creates or transfers an interest or estate
in the Premises, or (z) the use and occupancy of the Premises by
Tenant, and <ii) encumbrances or liens {except to the extent
created or resulting from any indebtedness of Landlord or the
Ground Lessor, including without limitation, any mortgage recording
tax) on (v) the Premises, (w) any vault, passageway or space in or
under the sidewalks or streets in front of or adjoining the
Premises, (x) any other Appurtenances, (y) any personal property,
Equipment or other facility used in the operation thereof, or (z)
the Rental (or any portion thereof) payable by Tenant hereunder.
Each such Imposition, or installment thereof, during the Term shall
be paid before the last day the same may be paid without fine or
penalty; provided, however, that if by law any Imposition may at
the option of the taxpayer be paid in installments (whether or not
interest shall accrue on the unpaid balance of such Imposition) ,
Tenant may exercise the option to pay the same in such installments
and shall be responsible for. the payment of such installments only,
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provided that all such installment payments relating to periods
prior to the date definitely fixed for the expiration of the Term
shall be made prior to the Expiration Date.

Section q.Og. Nothing herein contained shall .require
Tenant to pay municipal, state or federal income, capital gains,
inheritance, estate, succession, transfer, transfer gains or gift
taxes of Landlord or the Ground Lessor or any corporate franchise
tax imposed upon Landlord or the Ground Lessor.

Section 4.03. Except for such Impositions relating to
environmental matters, any Imposition, relating to a fiscal period
of the imposing Governmental Authority, a part of which period is
included within the Term and a part of which is included in a
period of time after the Expiration Date (whether or not such
Imposition shall be assessed, levied, confirmed, imposed upon or in
respect of or become a lien upon the Premises, or shall become
payable, during the Term) shall be apportioned between Landlord and
Tenant as of the Expiration Date so that Tenant shall pay that
portion of such Imposition which that part of such fiscal period
included in'the period of time before the Expiration Date bears to
such fiscal period.

Section 4 .04. Tenant shall have the right, to the extent
permitted by law, at its own expense, to contest the amount or
validity, in whole or in part, of any Imposition, in which event,
notwithstanding the provisions of Section 4.01 hereof, payment of
such Imposition shall be postponed if, and only as long as (a)
neither the Premises nor any portion thereof which is material to
Tenant's operation of a railroad on the Premises, nor any material
part of the rents, issues and profits of the Premises, would, by
reason of such postponement or deferment, be, in the reasonable
judgment of Landlord, in imminent danger of being forfeited or
lost, and (b) such contest shall not subject the Ground Lessor,
Landlord or the Trustee to the risk of any criminal liability.

Section, 4.05. Tenant shall have the right, to the extent
permitted by law, and at Tenant's sole cost and expense, to seek a
reduction in the valuation of the Premises assessed for real
property tax purposes and to prosecute any action or proceeding in
connection therewith.
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ARTICLE 5

AIR RIGHTS

Section 5.01.

(a) This Lease and the Premises shall exclude Landlord's
Air Rights, which shall remain the sole property of American
Premier, but this Lease and the Premises shall include a total of
100, OOP ̂square feet of unused development rights appurtenant to the
G j ^ J h j & l d l ; ^ w h i c h
Tenant may (1) uses to improve the GCT Building, or (iST subject to
applicable Requirements,' transfer from the GCT Building or the
Landmark Lot to any eligible receiving site, provided such; transfer
and any entry- into a contract, conditional or otherwise (except as
expressly provided in. the next_ sentence)-,, -for., any..such transfer,
occur:" after 'fche--' later -'to- •occjar̂ 'of̂  (x)" the-- "expiration-..--- of --. .-the
IDHSlISF-., JfefiyT̂ SAons ***^y^' *̂ closing of one or more
transactlbns™"11pursuant to which Landlord has- sold-, transferred, or
conveyed after the date hereof an aggregate amount of 1,000,000
square feet or more of Landlord's Air Rights. Notwithstanding the
foregoing, Tenant shall have the right to enter into a contract for
the sale of Tenant's Air Rights at any time after the expiration of
the Transfer Restorations and after Landlord has entered into one
or more contracts (excluding the 383 Contract) after the date
hereof for the sale of an aggregate amount of 1,000,000 square feet
or more of Landlord's Air Rights but prior to the closing of the
same only if the contract to sell Tenant's Air Rights is expressly
conditioned upon the closing of the transactions under the
contracts entered into by Landlord after the date hereof to convey
an aggregate amount of 1,000,000 square feet or more of Landlord's
Air Rights. In utilizing or transferring Tenant's Air Rights,
Tenant shall not take any action which would reduce the amount of
Landlord's Air Rights or the amount of Landlord' ef Air Rights which
may be transferred from the GCT Building or the Landmark Lot to
other properties (except to extent that the transfer of Tenant's
Air Rights to an eligible receiving site might reduce the demand
for Landlord's Air Rights by the owner of such site). Tenant shall
have the right to retain the proceeds of any transfer of Tenant's
Air Rights made in accordance with the provisions of this Section
5.01(a).

(b) Upon any transfer of Tenant's Air Rights in
accordance with Section 5.01(a), Landlord shall cooperate, and
shall cause the Ground Lessor to cooperate, with Tenant in order to
effectuate the transfer of Tenant's Air Rights. Such cooperation
shall include, without limitation, promptly after request therefor,
the execution and delivery of all documents and instruments
necessary to transfer the Ground Lessor's or Landlord's rights with
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respect to Tenant's Air Rights, release or waive Landlord's and the
Ground Lessor's rights as a "party-in-interest", and otherwise as
reasonably requested by Tenant, provided that such cooperation will
be without the incurrence of any liability, cost or expense to
Landlord or the Ground Lessor, and Tenant shall be solely' liable
and responsible for all inspection or maintenance reports required
to be performed in connection with the transfer of Tenant's Air
Rights (or pursuant to agreements entered into in connection with
any such transfer), and all repair or maintenance requirements for
the GCT Building imposed in connection with the approval of the
transfer of Tenant's Air Rights by any applicable Governmental
Authorities,

(c) Any declaration, agreement or other instrument
entered into by Tenant in connection with the transfer of all or
any portion of Tenant's Air Rights shall not impose any obligations
on Landlord in excess of those set forth in Section S.Ol(b), unless
Tenant pays to Landlord the cost of such excess obligations.
Tenant hereby indemnifies Landlord from and against any and all
liability, obligation, loss, cost, damage and expense, including
without limitation, reasonable attorneys' fees and charges, in
connection with any declarations, agreements or other instruments
in connection with the transfer of Tenant's Air Rights, to the
extent the same exceed the scope of the obligations to which
Landlord has agreed to be subject pursuant to Section 5.01(b).

Section S.02.

(a) Tenant shall cooperate, and use reasonable efforts to
cause its Affiliates to cooperate, with Landlord and any proposed
or actual transferee(s) of Landlord's Air Rights in order to
effectuate the transfer of Landlord's Air Rights from the GCT
Building and the Landmark Lot. Such cooperation shall include,
without limitation, promptly after request therefor, (i) the
execution and delivery of all documents and instruments necessary
to transfer, release or waive Tenant's rights as a "party-in-
interest" or otherwise or to join in zoning lot mergers, as
applicable, and otherwise as reasonably requested by Landlord or
any proposed or actual transferee (s) of Landlord's Air Rights,
(ii) the delivery of copies of all periodic inspection reports
performed by Tenant as part of its regular maintenance procedures
for the Landmark Lot and the GCT Building so that Landlord may file
such reports with the appropriate Governmental Authorities and
(iii) the execution and delivery of any other documents reasonably
requested by Landlord in connection with Landlord's applications
for special permits or other governmental authorizations, approvals
or consents with respect to the transfer of Landlord's Air Rights,
provided that (x) such cooperation will be without the incurrence
of liability, cost or expense to Tenant, including, without
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limitation, any expense for architect?, engineers or other Persons
(other than Tenant's in-house staff) to prepare inspection or
maintenance reports required to be performed solely in connection
with the transfer of Landlord's Air Rights (or pursuant to
agreements entered into in connection with such transfer), or,
except as otherwise provided in this Lease, expense for repair or
maintenance of the GCT Building required in connection with the
approval of the transfer of Landlord's Air Rights by the applicable
Governmental Authorities, (y) Tenant shall not be required to
testify or take affirmative public positions on behalf of
Landlord's efforts to transfer Landlord's Air Rights and (z) Tenant
shall not be required to make any portion of the Premises available
for use by Landlord or any potential or actual transferee (s) of
Landlord's Air Rights,

(b) Notwithstanding the provisions of Section 5.02(a), in
the event that any Governmental Authority imposes requirements with
respect to repair or maintenance of the' GCT Building and/or the
Landmark Lot in connection with its approval of the transfer of
Landlord's Air Rights, Landlord and Tenant agree: (i) to the extent
that the repair or maintenance requirements so imposed do not
exceed the repair and maintenance obligations of Tenant under this
Lease, Tenant shall repair or maintain the Premises in accordance
with such requirements; (ii) to the extent that the performance of
any repair or maintenance requirements would exceed the repair and
maintenance obligations of Tenant under this Lease but such repairs
or maintenance are then contemplated and budgeted for in Tenant's
capital improvement or operating budget plans, Tenant shall
promptly notify the appropriate Governmental Authority of Tenant's
intention to perform the required repairs or maintenance in
accordance with such plans of Tenant, subject to the reservation
that Tenant may modify such plans to reflect good faith changes in
its budget and priorities,* and (iii) to the extent that the repair
or maintenance requirements so imposed exceed the repair and
maintenance obligations of Tenant under this Lease and such repair
or maintenance requirements are not then contemplated or budgeted
for by Tenant or Tenant modifies such plans to eliminate such work,
Tenant shall perform such repairs or maintenance promptly after
Tenant's receipt of payment from Landlord of an amount equal to the
reasonably estimated cost of completing such repairs or maintenance
agreed upon by Landlord and Tenant; provided that in the event that
the reasonable costs and expenses incurred by Tenant in the
performance of such repairs or maintenance exceed the amount paid
therefor by Landlord to Tenant, Landlord shall reimburse Tenant for
such excess costs and expenses upon presentation of a reasonably
detailed statement therefor and, provided, further, that any
overpayment made by Landlord to Tenant in connection with Tenant's
performance of such repairs or maintenance shall be refunded to
Landlord immediately upon the completion of such work. Landlord
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hereby agrees that if Tenant uses employees of Metro North or any
successor operator of commuter railroad service on the Premises to
perform such repairs, then the standard and customary charges for
using such employees shall be deemed reasonable. Notwithstanding
the foregoing, Tenant shall be responsible for the fees and
disbursements of its attorneys, architects and engineers in
connection with the review and approval by Tenant of documents
related to the transfer of Landlord's Mr Rights, including,
without limitation, the review of the imposition of repair or
maintenance obligations in connection therewith.

(c) Any declaration, agreement or other instrument
entered into by Landlord from and after the date hereof in
connection with the transfer of all or any portion of Landlord's
Air Rights that is intended to run with any portion of the Premises
or to otherwise be binding upon any subsequent owner of the
Premises shall be consistent with Sections S.02(a) and (b) and
shall not impose any obligations on Tenant (as successor to
Landlord or otherwise) in excess of those set forth in Sections
5.02 (a) and (b), unless Landlord pays to Tenant the cost of such
excess obligations. Landlord hereby indemnifies Tenant from and
against any and all liability, obligation, loss, cost, damage and
expense, including without limitation, reasonable attorneys' fees
and charges, in connection with any declarations, agreements or
other instruments entered into after date hereof in connection with
the transfer of Landlord's Air Rights, to the extent the same
exceed, the scope of the obligations to which Tenant has agreed to
be subject pursuant to Sections 5.02(a) and (b). If, in Landlord's
sole and absolute judgment, it will not impair or adversely affect
Landlord's or the Ground Lessor's interest in the Premises or
Landlord's ability to transfer Landlord's Air Rights in any way,
Landlord will use reasonable efforts to request that any trust
funds held in connection with such declarations be used to comply
with any repair or maintenance obligations imposed thereunder to
repair or maintain the GCT Building.

(d) Tenant acknowledges that Landlord's Air Rights or
portions thereof 'are currently' subject to the 383 Contract and
Tenant ha* received a copy of the 363 Contract. Tenant shall not,
and this Lease and the terms and provisions hereof shall not and
shall not be deemed to, impair, interfere with or otherwise affect
the performance of Landlord's or the Ground Lessor's obligations
under the 363 Contract or the rights of the purchaser under the 383
Contract.

(e) Without limiting the foregoing provisions of this
Section 5.02, Landlord and Tenant shall take all actions
(including, without limitation, those provided for in the 383
Contract) reasonably requested by the other party hereto and/or any

22



•41400*3
April (. 1»«

proposed or actual transferees of Landlord's Air Rights or Tenant's
Mr Rights, as the case may be (including, without limitation, the
purchaser under the 383 Contract), to effectuate any transfers
thereof.

(f) Tenant acknowledges that any breach or default under
this Section 5.02 shall be a material default under this Lease and
since Landlord's damages may be difficult to ascertain and would
not be a sufficient remedy for any such breach or default, in
addition to enforcing Tenant's obligations under Section 19.01 and
exercising any of Landlord's other remedies under this Lease,
Landlord shall be entitled to specific performance of the
provisions of this Section 5.02.

Section.5,03. Tenant shall use reasonable efforts to
cause all Subtenants and Mortgagees to cooperate with Landlord to
the full extent Tenant is required to cooperate pursuant to this
Article 5 and shall include and cause to be included in all
Subleases affecting the GCT Building or the Landmark Lot or any
portion thereof entered into from and after the date hereof and
Mortgages provisions pursuant to which the Subtenants and
Mortgagees waive their rights as a "party-in-interest* and agree to
cooperate with Landlord in order to effectuate the transfer of
Landlord's Air Rights, and Landlord shall be expressly acknowledged
in each such Sublease and Mortgage to be a third party beneficiary
of such rights. Such cooperation shall include, without
limitation, promptly after request therefor, the execution and
delivery of all documents and instruments necessary or desirable to
evidence or effectuate such transfer as reasonably requested by
Landlord, provided that such cooperation will b« without the
incurrence of liability, cost or expense to the Mortgagee or
Subtenant.

Section5.04. Landlord hereby irrevocably waives all
rights it may have or hereafter have to utilize Landlord's Air
Rights to construct a building or other structure in the air space
directly above the GCT Building, except that if either (a) both (xl,
the GCT Building is damaged or destroyed by fire or other casualty
and as a result thereof the Landmark Lot is no longer subject to
landmark laws and (y) Landlord has not sold, transferred or
conveyed after the date hereof an aggregate amount of 1,000,000
square feet or more of Landlord's Air Rights pursuant to the
closing of one or more transactions, or (b) the GCT Building is no
longer standing for reasons other than'the" occurrence of a fire or
other casualty, and as a result thereof the Landmark Lot is no
longer subject to landmark laws, Landlord shall have the right to
utilize Landlord's Air Rights to construct a building or other
structure in the air space directly above the Landmark Lot. In the
event that the GCT Building is so damaged, destroyed or no longer
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standing, Tenant shall be entitled to construct any replacement GCT
Building using square footage not to exceed the square footage of
the existing GCT Building (as calculated under then existing
applicable zoning regulations) plus any remaining Tenant's Air
Rights, provided that the height, configuration and location of
such replacement GCT Building shall, to the extent permitted by
Requirements (including, without limitation, zoning regulations)
then applicable, be reasonably designed to accommodate Landlord's
use of all of Landlord's Air Rights above said replacement GCT
Building or elsewhere on the Landmark Lot (in accordance with the
applicable zoning regulations and other Requirements). In
connection with any such construction on the Landmark Lot and the
use of Landlord's Mr Rights therewith, Landlord and Tenant each
shall cooperate with the other by coordinating, to any reasonable
extent, the design and construction of Tenant's replacement GCT
Building and Landlord's improvements and the timetable therefor.
In connection therewith, notwithstanding the provisions of clause
(z) of Section 5.02 (a), Landlord and Tenant each shall grant to the
other, at no cost to the other party, such easements and other
rights (including, without limitation, easements for access,
support, utilities and ventilation shafts) as are reasonably
required in connection with such other party's improvements.
Notwithstanding the foregoing, Tenant shall not be required to
construct or maintain any supports, bracings or other structures
required by Landlord's construction unless and until Landlord shall
have paid for same and provided for the ongoing maintenance
thereof.

Section 5.05. Intentionally Deleted.

Section .5, Of.

(a) Notwithstanding the provisions of Section 5.02, in
the event that any repair or maintenance requirements are imposed
pursuant to that certain Declaration dated February 9, 1979 made by
American Premier and recorded in the Office of the New York City
Register, New York County at Liber 480, Page 1 (the "Philip Morris
Declaration*}, Landlord and Tenant hereby agree that Tenant's
obligations with respect to the Philip Morris Declaration shall be
governed by Section 402 of the Original Lea*e; provided, however,
except with respect to matters arising from environmental
contamination of the Premises, Landlord and Tenant hereby
acknowledge and agree that Section 12.01 is intended to reflect
Landlord's and Tenant's interpretation of Tenant's repair and
maintenance obligations under Section 402 of the Original Lease.

(b) Landlord and Tenant shall use reasonable efforts to
cause the Philip Morris Declaration to be amended to provide that
the Philip Morris Declaration shall not impose any obligation on
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Tenant (as successor to American Premier's interest in the Premises
or otherwise) in excess of those set forth in Section 5.02(b);
provided, however, that in no event shall Landlord's inability to
amend the Philip Morris Declaration prevent or impair the
transferability or utility of Landlord's Air Rights or affect any
obligations of Tenant under this Lease, including, without
limitation, Tenant's obligation to cooperate with Landlord in
connection with the transfer of Landlord's Air Rights pursuant to
Section 5.02(a); and provided, further, that Landlord shall not be
required to incur any expense or additional obligation • in
connection with obtaining such amendment unless Landlord is
reimbursed by Tenant for such expanses or obligations.

ARTICLE 6

LATECHARGED

If payment of any Fixed Rents or any other Rentals
payable directly to Landlord shall not have been made by the tenth
(10th) day after the date on which such amount was due and payable
under this Lease, a late charge ("Late Charge*) on the amount
overdue at the annual rate (the "Late Charge Rate") of four (4%)
percent plus the rate that is from time to time publicly announced
by Chemical Bank or its successors as its prime or base rate, and
if such rate shall cease to be so announced, then the commercially
recognized equivalent, or the then maximum lawful interest rate,
whichever shall be less, from the date on which such amount was due
until the date paid, shall at Landlord's option be payable as
damages for Tenant's failure to make prompt payment, in addition to
any other right or remedy of Landlord under this Lease if the
payment in question is not made within the applicable grace period
therefor. The Late Charges for any payment period shall be payable
on the first day of the month immediately succeeding the month
during which the payment was due, and in default of payment of any
Late Charges, Landlord shall have (in addition to all other
remedies) the same rights as provided in this Lease for nonpayment
of Rental. Nothing contained in this Article 6 and no acceptance
of Late Charges by Landlord shall be deemed to extend or change the
time for payment of Fixed Rents or any other Rental. No failure by
Landlord to insist upon the strict performance by Tenant of its
obligations to pay Late Charges shall constitute a waiver by
Landlord of its right to enforce the provisions of this Article 6
in any instance thereafter occurring. The provisions of this
Article 6 shall not be construed in any way to extend the grace
periods or notice periods provided for in Article 24.
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ARTICLE 7

IlfSURAHCE

Section?.01.

(a) Throughout the Term, Tenant at its sole cost and
expense shall self-insure or provide and keep in force (through a
reputable insurance company licensed to do business in the State of
New York) insurance against fire or other casualty and commercial
general liability insurance against liability for bodily injury and
death and property damage in a commercially reasonable amount, but
not less than $15,000,000 combined single limit for liability for
bodily injury, death and property damage. Such liability insurance
shall include all of the Premises. Said $15,000,000 limit shall be
adjusted every five years until the fortieth (40th) anniversary of
the date hereof in the same proportion that the Consumer Price
Index for Urban Wage Earners and Clerical Workers published by the
Bureau of Labor Statistics of the United States Department of
Labor, New York-Northern New Jersey-Long Island, NY-NJ-CT Area, all
items (1982-84-100), or any successor index thereto appropriately
adjusted, last published before the date in question shall increase
from the consumer Price Index last published before the date
hereof; provided that such limit shall not exceed $50,000,000.
During the balance of the Term, said limit shall be increased to
such higher amount as is reasonably agreed upon by Landlord and
Tenant, taking into account the insurance and self-insurance
arrangements of operators of other public transportation systems of
similar size and character and having similar facilities to the
Premises.

(b) If Tenant elects to self-insure against any of the
risks set forth above or any portion thereof. Tenant shall
establish reserves or make other financial arrangements which, in
the reasonable judgment of Tenant's risk manager, are sufficient to
fulfill Tenant's obligations under Article 19 and Section 8.01.

Section 7,0j. Bach policy of insurance obtained by
Tenant with respect to the Premises and each certificate or
memorandum therefor issued by the insurer shall contain (i) a
provision that no act or omission of Tenant, Landlord, the Ground
Lessor or the Trustee shall affect or limit the obligation of the
property insurance company to pay Landlord, the Ground Lessor or
the Trustee the amount of any loss sustained, other than acts
intended to cause the damage insured against, (ii) an agreement by
the insurer that such policy shall not be cancelled or modified
without at least thirty (30) days' prior written notice to Landlord
and the Trustee, and (iii) as to property insurance, a waiver of
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subrogation by Tenant's property insurers of any right to recover
the amount of any loss resulting from the negligence of Landlord,
the Ground Lessor and their respective agents, employees or
licensees. All liability insurance maintained by Tenant with
respect to the Premises shall name Landlord, the Ground Lessor and
the Trustee as additional insureds (in addition to any parties
which Tenant determines so to name), and any property insurance so
maintained shall name the Landlord, the Ground Lessor and the
Trustee as loss payees as their interests jaay appear under a
standard non-contributing mortgagee clause. By February 1 of each
calendar year. Tenant shall deliver to Landlord a copy of each
policy of insurance (or if unobtainable, certificate or memorandum
thereof) and/or a reasonably detailed description of the self-
insurance program then in effect and the reserves held or other
financial arrangements made in connection therewith.

faction 7.0!}. Landlord acknowledges that Tenant's self-
insurance program on the date hereof in the form of the description
of self-insurance program delivered to Landlord, satisfies the
provisions of this Article 7.

Section 8.01.

(a) If all or any portion of the GCT Building shall be
destroyed or damaged in whole or in part by fire or other casualty,
Tenant shall give to Landlord and the Trustee, if any, reasonably
prompt notice thereof (except with respect to partial damage the
reasonably estimated cost of repair of which shall be less than
$5,000,000).

(b) if any damage or destruction to the Premises or any
portion thereof (including any damage or destruction caused by any
casualty of any kind or nature, ordinary or extraordinary, foreseen
or unforeseen, or for which insurance was not obtained or
obtainable) shall occur at any time during the Term, Tenant, at its
sole cost and expense, for the benefit of Landlord, whether or not
such damage or destruction shall have been insured or insurable,
and whether or not insurance proceeds, if any, shall be sufficient
for the purpose, with reasonable diligence (subject to Unavoidable
Delays), shall repair, alter, restore, replace and rebuild the same
to a Safe Condition which complies with Requirements (to the extent
required by this Lease) (collectively, "Restore,* and the work with
respect thereto collectively, "Restoration") and Restore the GCT
Building with a square footage not to exceed the square footage of
the existing GCT Building (as calculated under then existing
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applicable zoning regulations) plus any remaining Tenant's Air
Rights, and subject to Section 5.04, as applicable. In no event
shall Landlord be obligated to Restore the Premises or any portion
thereof or pay any of the costs or expenses thereof, nor shall
Landlord incur any cost, expense or liability for maintenance or
repair of any Restored portion of the GCT Building or for any other
portion of the Premises imposed by any Governmental Authority in
connection with a Restoration. In no event shall Landlord's Air
Rights be diminished or materially impaired in any way by Tenant's
Restoration.

(c) Notwithstanding the provisions of Section 8.01(b),
if any such damage or destruction to the GCT Building occurs during
the Second Rent Period or the Extended Term Rent Period and the
cost thereof is reasonably estimated to be $5,000,000 or greater,
then Tenant shall within ninety (90) days after such damage or
destruction elect one of the following options by Notice to
Landlord and the Trustee, if any;

(i) Restoration. Tenant may elect to Restore the GCT
Building in accordance with the provisions of Section 8.01(b) .

(ii) Prepayment of Rental. Tenant may elect to prepay
(x) the Fixed Rents for the Second Rent Period and the
Extended Term Rent Period (to the extent not theretofore paid
to Landlord), by payment of an amount equal to the "Rental
Period Prepayment Amount" set forth in Exhibit TP"
corresponding to the semi-annual rental period in which the
date of such prepayment occurs, and (y) all due but unpaid
Rental. In such event, Tenant shall also pay to Landlord a
sum equal to all prepayment, yield maintenance and similar
fees, costs and charges, if any, payable by Landlord to the
Trustee as a result of the prepayment.

If Tenant shall fail to give such Notice to Landlord and the
Trustee within the aforesaid ninety (90) day period, Tenant shall
be deemed to have elected the option set forth in clause (i) above.

Section 6.02. , This Lease shall not terminate or be
forfeited or be affected in any manner, and there shall be no
reduction or abatement of the Rental payable hereunder, by reason
of damage to, or total, substantial or partial destruction of, the
Premises or any part thereof or by reason of the untenantability of
the same or any part thereof, for or due to any reason or cause
whatsoever, and Tenant, notwithstanding any law or statute present
or future, waives any and all rights to quit or surrender the
Premises or any part thereof; and Tenant expressly agrees that its
obligations hereunder, including, without limitation, the payment
of Rental payable by Tenant hereunder, shall continue as though the
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Premises had not been damaged or destroyed and without abatement,
suspension, diminution or reduction of any kind. It is the
intention of Landlord and Tenant that the foregoing is an "express
agreement to the contrary* as provided in Section 227 of the Real
Property Law of the State of New York.

CONDEMNATION

Section 9.01.

(a) If at any time during the Term the whole or
substantially all of the Premises shall be taken for any public or
quasi-public purpose by any lawful power or authority by the
exercise of the right of condemnation or eminent domain or by
agreement among Landlord, Tenant and those authorized to exercise
such right (whether pursuant to one or more such actions and/or
agreements) , this Lease and the Term shall terminate and expire on
the date of such taking. In such event, the Rental payable by
Tenant hereunder shall be paid to and apportioned as of the date of
such taking.

(b) If a taking of the nature described in Section
9. 01 (a) is initiated by Tenant or any other Governmental Authority
on behalf of Tenant, there shall first be paid to Landlord (i) to
the extent any of Landlord's Air Rights were impaired or taken
together with the Premises or portion thereof taken and not
separately awarded, the value of any of Landlord's Air Rights taken
or impaired in any proceeding with respect to such taking, without
deduction therefrom for (x) any estate vested in the Ground Lessor
by the Ground Lease or in Tenant by this Lease or (y) any terms,
covenants or provisions contained herein, fii) except to the extent
Tenant has theretofore paid or prepaid the Fixed Rents payable with
respect to the First Rent Period, an amount, equal to the sum of (x)
the "Rental Period Prepayment Amount* set forth in Exhibit "C*
corresponding to the semi-annual rental period in which the date of
taking occurs, and (y) any Fixed Rents due but not paid as of the
date of taking, tiii) an amount equal to the sum of (x) the "Rental
Period Prepayment Amount" set forth in Exhibit "P* corresponding to
the semi -annual rental period in which the date of taking occurs
and (y) any Fixed Rents due but not paid as of the date of taking,
(iv) if such taking occurs during the First Rent Period, a sum
equal to the amount by which three percent (3%) of the sum* held by
Landlord on the date hereof for payment to the Ground Lessor under
Article Seventeenth of the Ground Lease exceeds the present value
of three percent (3%) of such sums if payable on the twenty- fifth
<25th) anniversary of the date hereof, discounted at the Lease
Rate, as of the date of taking, (v) an amount equal to the present
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value of the reversionary interest of the Ground Lessor in and to
the Premises (as such Premises are constituted on the date hereof)
upon the expiration of the Ground Lease, discounted at the Lease
Rate, as of the date of taking, (vi) a sum equal to all prepayment,
yield maintenance and similar fees, costs and charges payable by
Landlord to the Trustee as a result of any termination of this
Lease caused by such condemnation, and (vii) a sum equal to all
reasonable expenses paid or incurred by the Ground Lessor, the
Trustee and Landlord in the condemnation proceeding. The balance
of the award, if any, shall be paid to Tenant.

(c) If a taking or takings of the nature described in
Section 9.01(a) were not initiated by Tenant or any other
Governmental Authority on behalf of Tenant, there shall be first
paid to Landlord a sum equal to the amounts described in clauses
(i), (ii), (iii), (v), (vi) and (vii) of Section 9.01 (b) above, and
the balance of such condemnation award shall be paid to Tenant.

(d) If a taking of the nature described in Section
9.01(a) occurs after the expiration of the Transfer Restrictions
and provided that all amounts payable to Landlord under this
Article 9 (including, without limitation, the Shortfall, if any)
shall have been paid to Landlord, Landlord shall convey all of its
right, title and interest in and to the balance of the Premises to
Tenant without further consideration.

(e) For purposes of this Article 9, the term
•substantially all of the Premises" shall mean the following:

(1) more than 90% of the GCT Building or the
Landmark Lot, as same exists on the date
hereof; and

(2) such portion of the Harlem commuter rail line
or the Hudson commuter rail line, as same
exists on the date hereof, if Tenant (x) would
be unable to use the Premises for
transportation purposes without such portion
of rail line, and (y) discontinues the
operation of rail lines on the Premises.

(f) Landlord and Tenant agree to execute and deliver any
and all documents that may be reasonably required in order to
facilitate collection by them of such awards in accordance with the
provisions of this Article 9.

Section 9.Q2. For purposes of this Article 9, the "date
of taking" shall be deemed to be the earlier of (i) the date on
which actual possession of the whole or substantially all of the
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Premises, or a part thereof, as the case may be, is acquired by any
lawful power or authority pursuant to the provisions of the
applicable federal or New York State law, or (ii> the date on which
title to the Premises or the aforesaid portion thereof shall have
vested in any lawful power or authority pursuant to the provisions
of the applicable federal or New York State law,

Section9.03.

(a) If less than substantially all of the Premises shall
be taken as provided in thia Article 9, then this Lease and the
Term shall continue without abatement of the Rental or diminution
of any of Tenant's obligations hereunder.

(b) If a taking of the nature described in Section
9.03 (a) shall occur during the Term, Tenant, at its sole cost and
expense, for the benefit of Landlord, whether or not the award(s)
(or portion (s) thereof made available to Tenant pursuant to this
Section 9.03(b)) shall be sufficient for the purpose, shall, to the
extent necessary or applicable, proceed with reasonable diligence
(subject to Unavoidable Delays) to Restore any remaining part of
the Improvements not so taken. There shall first be paid to
Landlord (i) to the extent any of Landlord's Air Rights were
impaired or taken together with the portion of the Premises taken
and not separately awarded, the value of Landlord's Air Rights
taken or impaired in any proceeding with respect to such taking,
without deduction therefrom for (x) any estate vested in the Ground
Lessor by the Ground Lease or in Tenant by this Lease or (y) any
terns, covenants or provisions contained herein, and (ii) all
reasonable expenses paid qr incurred by the Ground Lessor, the
Trustee and Landlord in the condemnation proceeding. Tenant shall
be entitled to the balance of the award for such taking. Each of
the parties agrees to execute and deliver any and all documents
that may be reasonably required in order to facilitate collection
of the awards.

(c) Without limiting the foregoing, if a taking of the
nature described in Section 9.03(a) shall occur during the First
Rent Period, then on the Expiration Date or any earlier termination
of this Lease, Tenant shall pay to Landlord an amount equal to
three percent (3%) of the aggregate condemnation awards paid by the
condemning authority to Tenant as compensation for such takings
(without any interest thereon).

Section 9.04. If the temporary use of the whole or any
part of the Premises shall be taken at any time during the Term for
any public or quasi-public purpose by any lawful power or authority
by the exercise of the right of condemnation or eminent domain or
by agreement between Tenant and those authorized to exercise such
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right. Tenant shall give prompt notice thereof to Landlord and the
Term shall not be reduced or affected in any way and Tenant shall
continue to pay in full the Rental payable by Tenant here under
without reduction or abatement, and Tenant shall be entitled to
receive for itself any award or payments for such use, provided,
however, that if the taking is for a period extending beyond the
Term, such award or payment shall be apportioned between Landlord
and Tenant as of the last day of the Term.

Sectio^ 9. Oft. In case of any governmental action, not
resulting in the taking or condemnation of any portion of the
Premises but creating a right to compensation therefor, such as the
changing of the grade of any street upon which the Premises abut,
then, except as otherwise provided in Section 9.01, this Lease
shall continue in full force and effect without reduction or
abatement of Rental and the award shall be paid to Tenant.

Section ?:.jDjl.. If at any time during the Term any
proceedings are instituted or orders are made by any Governmental
Authority for the widening or other enlargement of any street
contiguous to the Premises requiring removal of any projection or
encroachment on, under or above any such street, or any changes or
alterations upon the Premises or any part thereof, or the curbs and
sidewalks adjacent thereto, Tenant, at Tenant's sole cost and
expense, promptly shall comply with such requirements. Any taking
by a Governmental Authority for a street widening or enlargement
shall be deemed a partial condemnation and be subject to the
provisions of Section 9.03.

Section 9.. 0,7. Tenant shall be entitled to file a
separate claim for a condemnation award in any circumstance in
which Tenant shall be entitled to compensation under this Article
9, provided that, if the taking were initiated by Tenant or any
other Governmental Authority on behalf of Tenant, Landlord's rights
with respect to any condemnation award or proceeding shall not be
impaired or adversely affected in any way. Neither Tenant nor
Landlord shall settle or compromise any taking or other
governmental action without the consent of the other party.
Without limiting the foregoing, in the event of a taking of the
nature described in this Article 9, Landlord and Tenant shall
jointly petition the appropriate court or adjudicating body to
allocate any resulting condemnation award (s) between Landlord and
Tenant in accordance with the provisions of this Article 9.

Section 9.08. If (a) the amounts due and payable to
Landlord pursuant to clauses (ii), (iii), (iv), (v), (vi) and (vii)
of Section 9.01(b) exceed the amount of the aggregate award or
awards paid to Landlord pursuant to Section 9.0l(b), or (b) the
amounts due and payable to Landlord pursuant to Section 9.01(c) for
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the items described in clauses (ii) , (iii) , (v) and (vii) of
Section 9.01(b) exceed the amount of the aggregate award or awards
paid to Landlord pursuant to Section 9.01{c) (in either such case,
the amount of such excess is termed the "Shortfall"), then. Tenant
shall pay the Shortfall to Landlord on the date of talcing.
Notwithstanding the foregoing, if there is a Shortfall with respect
to the amounts due and payable to Landlord pursuant to Section
9.01(c) for the item described in clause (v) of Section 9.0l(b), in
such event only, Tenant shall only be obligated to pay the
Shortfall to Landlord to the extent that the amount due and payable
under clause (v> of Section 9.01(b) does not exceed the amount
which would have been due and payable to Landlord assuming that
such amount were determined to be $400,000 on the twenty fifth
anniversary of the date hereof.

ARTICLE 10

ASSIGNMENT. SUBLETTING ANP MORTGAGED

Section lO^fll. Tenant shall have the right, without the
consent of Landlord, to (a) assign or otherwise transfer this Lease
or the term and estate hereby granted, (b) sublet the Premises or
any part thereof, or allow the same to be used or occupied by any
Person, and (c) mortgage Tenant's interest in this Lease and the
Premises, subject to the provisions hereof. Notwithstanding the
foregoing, Tenant shall in no event make any partial assignment of
this Lease or any partial or separate assignment of any of Tenant's
rights or options under this Lease.

10.02. if this Lease is assigned, whether or not
in violation of the provisions of this Lease,' Landlord may collect
Rental from the assignee. If the Premises or any part thereof are
sublet or used or occupied by anybody other than Tenant, whether or
not in violation of this Lease, Landlord may, if an Event of
Default has occurred and is continuing, subject to the rights
granted hereunder to any Mortgagee, collect rent from the subtenant
or occupant. In either event, Landlord may apply the net amount
collected from such assignee, Subtenant or occupant to the Rental
herein reserved, but no such assignment, subletting, occupancy or
collection shall be deemed a waiver of any of the provisions of
this Article, or the acceptance of the assignee, subtenant or
occupant as tenant, or a release of Tenant from the performance by
Tenant of Tenant's obligations under this Lease. References in
this Lease to use or occupancy by others (that is, anyone other
than Tenant) shall not be construed as limited to subtenants and
those claiming under or through subtenants but as including also
licensees, concessionaires, operators and others claiming under or
through Tenant, immediately or remotely, a legal right of
possession or occupancy of the Premises or any portion thereof (all
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such persons being referred to individually in this Lease as a
"Subtenant" and collectively as "Subtenants").

Section 10.03. Any assignment or transfer of Tenant's
interest in this Lease shall be made only if, and shall not be
effective until, the assignee shall execute, acknowledge and
deliver to Landlord an agreement in form and substance reasonably
satisfactory to Landlord whereby the assignee shall assume (from
and after the date of such assignment) the obligations of this
Lease on the part of Tenant to b« performed or observed, including,
without limitation, Tenant's obligations under Article 5, and
whereby the assignee shall agree that the provisions of this
Article shall, notwithstanding such assignment or transfer,
continue to be binding upon it in respect of all future assignments
and transfers. The original named Tenant covenants that,
notwithstanding any assignment or transfer, whether or not in
violation of the provisions of this Lease, and notwithstanding the
acceptance of any Rental by Landlord from any assignee, transferee,
or any other party, the original named Tenant and each successor in
interest shall remain fully and primarily liable for the payment of
all Rental (including, without limitation, any amounts payable by
Tenant pursuant to Article 19} throughout the Term (including the
Extended Term).

Section 10.04. The joint and several liability of Tenant
and any immediate or remote successor in interest of Tenant and the
due performance of the obligations of this Lease on Tenant's part
to be performed or observed shall not be discharged, released or
impaired in any respect by any agreement or stipulation made by
Landlord extending the time of, or modifying any of the obligations
of, this Lease, or by any waiver or failure of Landlord to enforce
any of the obligations of this Lease.

Section 1Q.05. Notwithstanding anything to the contrary
contained in this Article, if Tenant shall at any time or times
during the Term desire to assign this Lease, Tenant shall give
notice thereof to Landlord, which notice shall be accompanied by a
conformed or photostatic copy of the proposed assignment, the
effective date of which shall be at least five (5) Business Days
after the giving of such notice.

Sectionj,p.Q6. Each Sublease shall expressly be subject
to all of the covenants, agreements, terms, provisions and
conditions contained in this Lease, including without limitation,
the matters set forth in Article 5, except such as are irrelevant
or inapplicable. Notwithstanding any such subletting and/or
acceptance of rent or additional rent by Landlord from any
Subtenant, Tenant shall and will remain fully liable for the
payment of all Rental due and to become due hereunder and for the
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performance of all the covenants, agreements, terms, provisions and
conditions contained in this Lease on the part of Tenant to be
performed. Tenant further agrees that notwithstanding any such
subletting, no other and further subletting of the Premises or any
part thereof by Tenant or any person claiming through or under
Tenant shall or will be made except upon compliance with and
subject to the provisions of this Article.

Section lp,Q7. With respect to each and every Sublease,
it is further agreed that no subletting shall be for a term
(including renewal or extension options) ending later than one day
prior to the expiration of the then current Term of this Lease;
except that a Sublease may provide for one or more options to
extend the term thereof beyond the initial Term of this Lease,
provided such option shall be conditioned on the effectiveness of
the commencement of the Extended Term.

Section lp,OB. The fact that a violation or breach of
any of the terms, provisions or conditions of this Lease results
from or is caused by an act or omission by any of the Subtenants
shall not relieve Tenant of Tenant's obligation to cure the same.

$ection 10.Q9.

(a) Tenant shall give Landlord notice of each Sublease
promptly after the execution and delivery thereof.

(b) Landlord, for the benefit of any bona fide 'Subtenant
which is not an Affiliate of Tenant under any Sublease which
complies with the provisions of this Article, shall automatically,
without the necessity for execution of any agreement • in
confirmation thereof or, except as provided herein, the necessity
for any other action on the part of Landlord, Tenant or the
Subtenant, recognize the Subtenant as the direct tenant of Landlord
upon the termination of this Lease pursuant to any of the
provisions of Article 24 if (i) the Sublease contains provisions to
the effect required by Section 5.03 hereof, (ii) each Mortgagee
(unless a Mortgagee is a trustee for bondholders) shall have agreed
in writing substantially to the effect that it will not join the
Subtenant as a party defendant in any foreclosure action or
proceeding which may be instituted or taken by the Mortgagee, nor
evict the Subtenant from the portion of the Premises demised to it,
except by reason of the Subtenant's default under its Sublease, nor
affect any of the Subtenant's rights under its Sublease by reason
of any default under its Mortgage, (iii) Tenant shall deliver to
Landlord a certificate of Tenant, reasonably satisfactory to
Landlord, certifying that Tenant used commercially reasonable
efforts to negotiate a fair market rental for the space demised
under the Sublease, taking into account the proposed use of the
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space so demised and Tenant's overall marketing strategy for the
Premises, and to Tenant's best knowledge, the rent payable under
the Sublease, after taking into account any credits, offsets,
concessions or deductions to which the Subtenant may be entitled
thereunder and the costs of any improvements required to be
undertaken by Tenant in connection with the preparation of the
space demised under the Sublease, is substantially equal to the
then fair market rental value of the space demised thereunder,
taking into account the proposed use of the space so demised and
Tenant's overall marketing strategy for the Premises, and (iv)
Tenant shall deliver to Landlord a copy of the Sublease in
question, together with a certificate of Tenant and the Subtenant
that same is a true, correct and complete copy of the Sublease
(which may be unexecuted but must be substituted by a fully
executed Sublease promptly after execution of such Sublease);
provided, however, that at the time of the termination of this
Lease (x) no default exists under the Subtenant's Sublease which
would then permit the landlord thereunder to terminate the Sublease
or to exercise any dispossess remedy provided for therein, and (y)
the Subtenant delivers to Landlord an instrument in the form
provided by Landlord confirming the agreement of the Subtenant to
attorn to Landlord and to recognize Landlord as the Subtenant's
landlord under the Sublease, which instrument shall provide that
neither Landlord nor anyone claiming by, through or under Landlord
shall be:

(1) liable for any act or omission of any prior
landlord under the Sublease (including, without
limitation, the then landlord),

(2) subject to any offsets, claims or defenses
which the Subtenant may have against any prior landlord
under the Sublease (including, without limitation, the
then landlord),

(3) bound by any payment of rent which the
Subtenant might have made for more than one (1) month in
advance to any prior landlord under the Sublease
(including, without limitation, the then landlord), or
any security deposited by such Subtenant which has not
been transferred to Landlord,

(4) bound by any covenant to undertake or complete
any construction of the Premises or any portion thereof
demised by said Sublease,

(5) bound by any obligation to make any payment to
or on behalf of the Subtenant, or
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(6) bound by any previous modification of such
Sublease affecting the term, rent or other material
business terms thereof as to which Tenant has not given
to Landlord the certificate described in clause (iii) of
this Section I0,09(b).

(c) If a Subtenant entitled to such recognition, or
Tenant on behalf of such Subtenant, shall so request,
simultaneously with the execution of such Subtenant's Sublease,
Landlord, Tenant and the Subtenant under a Sublease which complies
with the provisions of Section 10.09(b) shall enter into an
agreement in form and substance reasonably satisfactory to Landlord
which shall provide in substance that in the event of termination,
re-entry or dispossess by Landlord under this Lease, (i) Landlord
shall not terminate or disturb said Subtenant's possession of the
premises demised under the Sublease except in accordance with the
terms of said Sublease, (ii) Landlord shall take over all of the
right, title and interest of Tenant, as sublessor, under such
Sublease, and (iii) such Subtenant shall attorn to Landlord
pursuant to the then executory provisions of such Sublease, or
enter into a direct lease on identical terms with Landlord for the
balance of the unexpired term of the Sublease, provided such
agreement contains the provisions set forth in clauses (x) and (y)
in the proviso in Section 10.09(b).

Section 1.0. T10.

(a) Tenant shall have the right, subject to the
provisions of this Section 10.10, to subject Tenant's interest in
this Lease and the leasehold interest created hereby to one or more
Mortgages and to assign this Lease to any Mortgagee as security.
Notwithstanding the foregoing, no Mortgage shall be a lien or
encumbrance upon the estate or interest of Landlord or the Ground
Lessor in and to the Premises or any part thereof and Landlord's
interest in this Lease shall not be subject or subordinate to (i)
any Mortgage, or (ii) any other liens or encumbrances hereafter
affecting Tenant's interest in this Lease.

(b) No Mortgagee shall be entitled to the benefits of
Sections 10.11, 10.12, 10.13 or 10.14 unless the Mortgagee is not
an Affiliate of Tenant and unless and until (i) a copy of each
instrument creating and effecting such Mortgage, certified by the
Mortgagee to be a true and complete copy of such instrument, and
written notice containing the name and post office address of the
Mortgagee, shall have been delivered to the Landlord, (ii) the
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Mortgage shall contain the provisions required by Section 5.03
hereof and (iii) the Mortgage shall contain in substance the
following provisions*.

" (w) This mortgage is executed upon the condition that
no purchaser at any foreclosure sale shall acquire any right, title
or interest in or to the lease hereby mortgaged, unless the
purchaser, or the person, firm or corporation to whom or to which
such purchaser's right has been assigned, in the instrument
transferring to such purchaser or to such assignee the interest of
tenant under the lease hereby mortgaged, shall assume and agree to
perforu all of the terns, covenants and conditions of the lease
thereafter to be observed or performed on the part of such tenant,
that no further or additional mortgage or assignment of the lease
hereby mortgaged shall be made except in accordance with the
provisions contained in Article 10 of the lease, and that a
duplicate original of said instrument containing such assumption
agreement, duly executed and acknowledged by such purchaser or such
assignee and in recordable form, is delivered to the landlord under
the lease immediately after the consummation of such sale.

(x) The mortgagee's rights to retain and apply any
condemnation awards toward payment of the sums secured by this
mortgage are subject to the provisions of Article 9 of the lease
hereby mortgaged.

(y) In the event of foreclosure, the mortgagee shall not
name in such foreclosure action or otherwise, and in any event
shall not disturb the possession or right to possession (except
following a default) of, any subtenant of the tenant under the
lease hereby mortgaged, which is entitled to the protection set
forth in Section 10.09(b) of such lease.

(z) This mortgage and all rights of the mortgagee
he re under are, without the necessity for the execution of any
further documents, subject and subordinate to the rights of the
landlord under the lease hereby mortgaged, as said lease may have
been amended or renewed or nay hereafter be amended or renewed with
the consent of the mortgagee. Nevertheless, the holder of this
mortgage agrees from time to time without charge, to execute,
acknowledge and deliver any instruments reasonably requested by the
landlord under the lease to evidence the foregoing subordination.*

Section 10. 11.

(a) If Tenant shall mortgage this Lease in compliance
with the provisions of Section 10.10, Landlord shall give to each
Mortgagee, at the address of such mortgagee set forth in the notice
mentioned in Section 10.10 (as such address may thereafter be
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changed by notice from Mortgagee to Landlord), and otherwise in the
manner provided by Article 25, a copy of each notice of Default and
notice of termination of this Lease at the same time as, and
whenever, any such notice shall thereafter be given by Landlord to
Tenant, and no such notice shall be deemed to have been duly given
to Tenant unless and until a copy thereof shall have been so given
to each Mortgagee. Each Mortgagee (i) shall thereupon have a
period of twenty (20) days more in the case of a Default in the
payment of Fixed Rents or other Rental and forty-five (45) days
more in the case of any other Default, after such notice is given
to Mortgagee, for remedying the Default, or causing the same to be
remedied, or causing action to remedy a Default mentioned in
Section 24.01(c) to be commenced, than the period given Tenant
pursuant to Section 24.01 after such notice is given to it, and
(ii) shall, within such period and otherwise as herein provided,
have the right to remedy such Default, cause the same to be
remedied or cause action to remedy a Default mentioned in Section
24.01(c) to be commenced. Landlord shall accept performance by a
Mortgagee of any covenant, condition or agreement on Tenant's part
to be performed hereunder with the same force and effect as though
performed by Tenant,

(b) Notwithstanding the provisions of Section 10.11 (a),
no Default or Event of Default shall be deemed to exist if a
Mortgagee, in good faith, (i) shall have commenced promptly to cure
the Default or Event of Default and prosecutes the same to
completion with reasonable diligence and continuity, subject to
Unavoidable Delays, which for the purposes of this Section 10.1Kb)
shall include causes beyond the control of such Mortgagee instead
of causes beyond the control of Tenant, or (ii) if either (x)
possession of the Premises or any part thereof is required in order
to cure the Default or Event of Default or (y) an Event of Default
under Section 24.0l(d) or (e) shall have occurred, shall have
notified Landlord of its intention to institute foreclosure
proceedings to obtain possession directly or through a receiver,
and thereafter, within forty-five (45) days of the giving of such
notice commences such foreclosure proceedings, prosecutes such
proceedings with reasonable diligence and continuity and, upon
obtaining such possession, commences promptly to cure the Default
or Event of Default and prosecutes the same to completion with
reasonable diligence and continuity, provided that (1) the
Mortgagee will be deemed to have cured an Event of Default under
Section 24.0Kd) or (e) upon the Mortgagee's obtaining possession
of the Premises and (2) any other Default or Event of Default which
is not susceptible of cure by the Mortgagee because such Default or
Event of Default is personal in nature to Tenant, upon obtaining
such possession and the payment to Landlord of all' liabilities,
fines, damages, penalties, claims, costs, charges and expenses
Including, without limitation, reasonable attorneys' fees and
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disbursements, incurred by Landlord as a result of such Default or
Event of Default, such Default or Event of Default shall be deemed
waived by Landlord; provided further that the Mortgagee shall have
delivered to Landlord, in writing, its agreement to take the action
described in clause (i) or (ii) and shall have assumed the
obligation to cure the Default and that during the period in which
such action is being taken (and any foreclosure proceedings are
pending) , all of the monetary obligations of Tenant under this
Lease are being duly performed within any applicable grace periods.
However, at any time after the delivery of the aforementioned
agreement, the Mortgagee may notify Landlord in writing that it has
relinquished possession of the Premises or that it will not
institute foreclosure proceedings or, if such proceedings have been
commenced that it has discontinued them, and in such event, the
Mortgagee shall have no further liability under such agreement from
and after the date it delivers such notice to Landlord (except for
any obligations assumed by the Mortgagee and accruing prior to the
date it delivers such notice} , and, thereupon, Landlord shall have
the unrestricted right to exercise the rights and remedies provided
pursuant to Article 24 in the case of a Default or Event of
Default, and upon any termination, the provisions of Section 10.12
shall apply.

(c) From and after the date upon which Landlord receives
from a Mortgagee the certificate and copy of the Mortgage mentioned
in Section 10.10 (b), it shall not modify or amend this Lease in any
material respect or cancel or terminate this Lease other than as
provided herein without the prior written consent of said
Mortgagee.

(d) Except as provided in Section 10.11 (b), no Mortgagee
or designee or nominee of such Mortgagee shall become liable under
the provisions of this Lease unless and until such time as it
becomes, and then only for as long as it remains, the owner of the
leasehold estate created hereby.

Section 10.12. • ' "

(a) In case of termination of this Lease by reason of
any Event of Default or for any other reason, Landlord, subject to
the provisions of Section 10.12(e) hereof, shall give prompt notice
thereof to each Mortgagee under a Mortgage made in compliance with
the provisions of Section 10.10, which notice shall be given at the
address of such Mortgagee set forth in the notice mentioned in
Section 10.10 hereof (as such address may be modified pursuant
thereto). Landlord, on written request of such Mortgage* made any
time within sixty (60) days after the giving of such notice by
Landlord shall execute and deliver a new lease of the Premises to
the Mortgagee or its designee or nominee for the remainder of the
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Term, upon all the covenants, conditions, limitations and
agreements herein contained (including, without limitation, Section
5,02), provided that the Mortgagee shall (i) pay to Landlord,
simultaneously with the delivery of such new lease, all, unpaid
Rental due under this Lease up to and including the date of the
commencement of the term of such new lease and all expenses
including, without limitation, reasonable attorneys' fees and
disbursements, transfer and transfer gains taxes and court costs,
incurred by Landlord in connection with the Default by Tenant, the
termination of this Lease and the preparation, execution and
delivery of the new lease, and (ii) deliver to Landlord a
statement, in writing, acknowledging that by entering into a new
lease with the Mortgagee or its designee or nominee, Landlord shall
not have or be deemed to have waived any rights or remedies with
respect to Defaults existing under this Lease (except for Events of
Default by Tenant under Section 24.01(d) and (e) and as provided in
clause (2) of Section 10.11(b}), notwithstanding that any such
Defaults existed prior to the execution of the new lease, and that
the breached obligations which gave rise to the Defaults and which
are susceptible of being cured by the Mortgagee are also
obligations under said new lease, but such statement shall be
subject to the proviso that the applicable grace periods, if any,
provided under the new lease for curing such obligations shall
begin to run as of the first day of the term of said new lease.

(b) Any such new lease and the leasehold estate thereby
created, subject to the same conditions contained in this Lease,
shall continue to maintain the same priority as this Lease with
regard to any Secured Loan or any other lien, charge or encumbrance
whether or not the same shall then be in existence.

(c) Upon the execution and delivery of a new lease under
this Section 10.12, all Subleases which theretofore may have been
assigned to Landlord shall be assigned and transferred, without
recourse, representation or warranty, by Landlord to the tenant
named in such new lease.

(d) Anything contained in this Section 10.12 to the
contrary notwithstanding, a Mortgagee shall have no obligation to
cure any Default under Section 24.01(d) or (e) of this Lease.

(e) If there is more than one Mortgage, Landlord shall
recognize the Mortgagee whose Mortgage is senior in lien as the
Mortgagee entitled to the rights afforded by Sections 10.11. 10.12
and 10.13.

Section 10.1? . In any circumstances where arbitration is
provided for under this Lease, Landlord shall give any Mortgagee
who shall have given Landlord a notice as provided in Section
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10.lO{b) notice of any demand by Landlord for any arbitration, and
Landlord shall recognize the Mortgagee entitled to the rights
afforded hereunder in accordance with Section 10.12(e) as the only
proper party to participate in the arbitration if Tenant fails to
do so.

Section 10.3.4. Landlord shall, promptly upon request
therefor, enter into reasonable amendments or modifications to this
Lease, by instrument in recordable form, and/or execute and deliver
any affidavits, certificates, documents and/or other information,
if requested to do so by a Mortgagee or a proposed Mortgagee as a
condition precedent to the placing, replacing, refinancing or
extending of a Mortgage provided that same shall not adversely
affect the rights or benefits of Landlord he re under, impose
additional obligations on Landlord (other than with respect to
sending copies of notices), change the Term, decrease the Rental or
change the Premises. Ho amendment or modification of this Lease
shall be effective without the prior written consent of the Trustee
if required under the terms of its Secured Loan.

Section 10rIS. If Tenant enters into a sublease with a
Subtenant which (a) includes all or a material portion of the
Premises, including by way of example all of the retail spaces in
the GCT Building together with other portions thereof, and (b) is
for the purpose of financing capital improvements to such subleased
premises (a "Financing Sublease"J, then the subtenant under such
Financing Sublease may designate itself or an MTA Affiliate, in
either case having a credit rating which is equal to or better than
the credit rating of the MTA at the time of entry into the Sublease
(the "Credit Party") as the party entitled to the rights set forth
in this Section 10.15, No Credit Party shall be entitled to any of
the rights under this Section unless and until a written notice
(the "Credit Party Notice") containing the name and pos't office
address of the Credit Party shall have been delivered to Landlord
together with copies of each instrument creating and effecting the
Financing Sublease and the rights of the Credit Party, which copies
shall be certified by Tenant as true, correct and complete. From
and after Landlord's receipt of the Credit Party Notice, Landlord
shall deliver to each Credit Party at the address set forth in the
Credit Party Notice (as such address may thereafter be changed by
notice from the Credit Party to Landlord), and otherwise in the
manner provided by Article 25, a copy of each notice of Default and
notice of termination of this Lease at the same time as, and
whenever, any such notice shall thereafter be given by Landlord to
Tenant, and no such notice shall be deemed to have been duly given
to Tenant unless and until a copy thereof shall have been so given
to each Credit Party entitled to Notice. Upon a Credit Party's
receipt of such notice from Landlord, such Credit Party (i) sha]l
have a period of fifteen (IS) days more (time being of the essen-.•-)
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in the case of a Default, after such notice is given to such Credit
Party, for remedying the Default, or causing the same to be
remedied and/or commenced to be remedied, than the period given
Tenant pursuant to Section 24.01 after such notice is given to it,
provided that the Credit Party shall have given notice to Landlord
of its intention* to cure the Default in question within the
applicable grace period set forth in Section 24.01, and (ii) shall,
within such period and otherwise as herein provided, have the right
to remedy such Default or cause the same to be remedied and/or
commenced to be remedied j provided that upon any Event of Default
under Section 24.0l(d> or (e) , upon the payment to Landlord of all
liabilities, fines, damages, penalties, claims, costs, charges and
expenses including, without limitation, reasonable attorneys' fees
and disbursements, incurred by Landlord as a result of such Event
of Default, such Event of Default shall be deemed waived by
Landlord . Landlord shall accept performance by a Credit Party of
any covenant, condition or agreement on Tenant's part to be
performed hereunder with the same force and effect as though
performed by Tenant . The Credit Party shall have all of the rights
of a Mortgagee tinder Sections 10.13 and 10.14 of this Lease. No
more than two Financing Subleases shall exist at any time.

ARTICLE

LANDLORD ' S AND TENANT " S PROPERTY

Sept ion 41.03,. All Improvements to be attached to the
Premises and all materials and Equipment to be incorporated into
the Improvements at any time during the Term shall, upon purchase
of same and at all times thereafter, constitute the property of
Tenant, and title to such Improvements, materials and Equipment
shall continue in Tenant; provided, however, that (a) upon the
termination of this Lease or expiration of the Term, title to the
Improvements remaining in the Premises shall pass to Landlord, (b)
Landlord shall have no obligation to pay any compensation to Tenant
by reason of Landlord's acquisition of title to such Improvements,
and (c) Landlord shall not be liable in any manner for payment or
otherwise to any contractor, subcontractor, laborer or supplier in
connection with the purchase or furnishing of any such Improvements
or the construction or installation thereof.

Section 11.92,. Notwithstanding anything to the contrary
in Section 11. 01, all movable Equipment and personal property,
whether or not attached to or built into the Premises, which is
installed in, or used in connection with, the Premises by or for
the account of Tenant and can be removed without structural damage
to the Improvements (collectively, "Tenant's Property") {other than
damage to such movable Equipment) shall be and shall remain the
property of Tenant and may be removed by Tenant at any time during
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the Term; provided that if any of Tenant's Property is removed,
Tenant shall repair or pay the cost of repairing any damage to the
Premises or to the Improvements resulting from the installation
and/or removal thereof.

Section 11. 03 . On. or before the Expiration Date, or
within thirty OOJ days after any earlier termination date, Tenant
shall, at its expense, remove from the Premises all of Tenant's
Property and Tenant shall repair any damage to the Premises or the
Improvements resulting from the removal by Tenant of Tenant's
Property .

Section 11.04. After the Expiration Date, or after a
period of thirty (30) days following an earlier termination date,
any items of Tenant's Property which shall remain in the Premises
shall be deemed to have been abandoned, and in such case such items
shall be retained by Landlord as its property or removed and
disposed of by Landlord, without accountability, in such manner as
Landlord shall determine, at Tenant's expense. Landlord shall have
no obligation to Tenant with respect to any items of Tenant's
Property remaining in the Premises after the Expiration Date or any
earlier termination date.

REPAIRS?.' SERVljCEij

Section |.2.01. Tenant, at its sole cost and expense,
throughout the Term, shall keep and maintain the Premises
including, without limitation, the Improvements and Appurtenances,
all sidewalks, vaults, sidewalk- hoists and curbs in front of or
adjacent to the Premises, and all water, sewer and gas connections,
pipes and mains which service the Premises and which a utility
company is not obligated to repair and maintain in Safe Condition,
and make all repairs therein and thereon, interior and exterior,
structural and nonstructural, ordinary and extraordinary, foreseen
and unforeseen, necessary to keep the same in Safe Condition and to
comply with all applicable Requirements (to the extent required by
this Lease) howsoever the necessity or desirability of such repairs
may occur, and whether or not necessitated by wear and tear,
obsolescence or defects, latent or otherwise. When used in this
Lease, the term "repairs* shall include all alterations, additions,
installations, replacements, removals, renewals and Restorations.

Section J.2 . 02.

(a) Landlord shall not be required to furnish any
services, utilities or facilities whatsoever to the Improvements or
the Premises (including, without limitation, electricity, gas,
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steam, water, sewer, heating, ventilating and air conditioning,
cleaning and security) , nor shall Landlord have any duty or
obligation to make any alterations, change. improvement,
replacement, restoration or repair to, or to demolish, any
buildings or other improvements presently or hereafter located on
the Premises. Tenant assumes the full and sole responsibility for
obtaining all services, utilities and facilities required at the
Improvements and the Premises, and for the condition, operation,
repair, alteration, improvement, replacement, maintenance and
management of the Premises, and, subject to the provisions of
Section 5.02(b), shall pay all costs, expenses and charges of every
kind and nature relating to any of the foregoing, and Tenant shall
indemnify 'and hold harmless Landlord against all such costs,
expenses and charges.

(b) Tenant shall furnish through existing GCT Building
facilities, to the extent of their capacities, electricity, steam,
compressed air and hot water service to the structures presently
served by such facilities in the GCT Building area, charging for
such services rates not in excess of the greater of those rates
which would cover Tenant's costs of furnishing such services or
those rates which would be charged by the applicable public utility
company for comparable service for each such structure, provided
(i) Tenant is not required to continue any such service to any
parcel after its existing structure is demolished and (ii) Tenant
is not required to make a substantial capital expenditure with
respect to the system which furnishes any such service. However,
during the Term, Tenant shall have all rights of Landlord
(including, without limitation, any right of Landlord to
discontinue furnishing such utilities) in, to and under those
certain indentures (the "Indentures") which are listed in Exhibit;
"E" annexed hereto and made a part hereof .

CHANGES JMTO ADDITIONS

Section 13 ,pj..

Tenant shall have the right at any time and from time to
time during the Term, at its sole cost and expense, to make such
additions, enlargements, improvements and expansions to, or
repairs, reconstructions and Restorations of, the Improvements
(collectively, "Capital Improvements"), as Tenant shall deem
necessary or desirable in connection with its use of the Premises,
subject to the provisions of Article 5 and the conditions set forth
in Section 8.01(b) hereof. The cost of any such Capital
Improvements shall be solely the obligation of Tenant and the
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Premises shall at all times be free of liens for labor and
materials supplied thereto.

Section 13.02. Title to all additions, alterations,
improvements and replacements made to the Improvements, including,
without limitation. Capital Improvements, shall vest in Tenant as
provided in and subject to the provisions of Section 11.01.

ARTICLE ,14

REQUIREMENTS OF PUBLIC AUTHORITIES AND OF
INSURANCE UNDERWRITERS AND POLICIES; OBLIGATIONS
UNDER GROUND LEASE AND OTHER SUPERIOR AGREEMENTS

Seetior; 14 . 01 .

Throughout the Term, Tenant, at its sole cost and
expense, shall (a) timely obtain and thereafter keep in full force
and effect all permits, authorizations and approvals of
Governmental Authorities required for the use, occupancy,
operation, maintenance and repair of the Premises, and (b) promptly
comply with any and all applicable present and future (whether or
not retroactively applied) laws, rules, orders, ordinances,
regulations, statutes, requirements, codes, resolutions and
executive orders of all Governmental Authorities now existing or
hereafter created, and of any and all of their departments and
bureaus, and applicable requirements of any applicable Fire Rating
Bureau (collectively, "Requirements") affecting the Premises or any
sidewalk comprising a part or in front thereof and/or any vault in
or under the same, or requiring the removal of any encroachment, or
affecting the maintenance, use or occupancy of the Premises,
without regard to the nature of the work required to be done,
whether ordinary or extraordinary, foreseen or unforeseen or
involving or requiring any structural changes, alterations or
additions in or to the Premises, and without regard to the cost
thereof, and whether or not such changes,, alterations or additions
are required on account of any particular use to which the
Premises, or any part thereof, may be put. Notwithstanding the
foregoing, Tenant shall not be required to comply with any
Requirements (for purposes of this Section 14.01 or any other
provision of this Lease) to the extent that the Premises or the
activities or operations of Tenant thereon are exempt from same
pursuant to Section 1266, subdivision 8 of the New York Public
Authorities Law or any successor or other provision of law,
provided that Landlord, the Ground Lessor or the Trustee, if any,
is not thereby subject to criminal liability or penalty as a result
of Tenant ' s failure to comply with such Requirements .
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Section 1.4.. 02. Tenant shall have the right to contest by
appropriate legal proceedings the validity of any Requirements or
the application thereof, at Tenant's sole cost and expense. During
such contest, compliance with any such contested Requirements may
be deferred by Tenant provided that any such proceeding instituted
by Tenant shall be prosecuted in good faith and with reasonable
diligence to a final determination by the court or other
Governmental Authority having final jurisdiction. Notwithstanding
the foregoing, Tenant promptly shall comply with any such
Requirements and compliance shall not be deferred if at any time
the Premises, or any portion of the Premises which is material to
Tenant's operation of a railroad on the Premises, or any interest
of Landlord, the Ground Lessor or the Trustee, if any, shall be in
imminent danger of being forfeited or lost, or if Landlord, the
Ground Lessor or the Trustee, if any, shall be in danger of being
subject to criminal liability or penalty by reason of noncompliance
therewith. Landlord shall cooperate with Tenant in any such
contest to the extent Tenant may reasonably request, provided that
Landlord shall not thereby incur or be subject to any costs,
expenses or liabilities. Tenant shall indemnify and hold harmless
the Landlord Indemnified Parties from any costs, expenses, losses,
damages or liabilities that the Landlord Indemnified Parties may
sustain by reason of Tenant's failure or delay in complying with
any Requirements, including, without limitation, any proceeding
brought by Tenant .

Section 14.03. Tenant, at its sole cost and expense,
shall perform and comply with and cause the Premises to comply
with, and shall not do or permit anything which would violate any
of, the terms, covenants and conditions (to the extent susceptible
of performance and compliance by Tenant) which are applicable to'
the Premises and to Landlord as the tenant under the Ground1 Lease
and pertain to any period of time during the Term, under (a) the
first sentence of Article Seventeenth of the Ground Lease, subject
to Section 33.01, (b) all Permitted Exceptions (subject to the
provisions of Section 42.02) except for the Ground Lease (except as
provided in clause (a) above), the 383 Contract, the Philip Morris
Declaration, the Bond Mortgages and the Secured Loans and (c) any
agreements affecting the Premises which are entered into or become
effective after the date of this Lease to which Tenant is a party
or to which Tenant consents in writing. The foregoing provisions
of this Section 14.03 are not intended to limit the provisions of
Article 5.
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ARJJCLE 15

L REPORTS

Except if Tenant has prepaid in full the Fixed Bents for
the First Rent Period, Tenant shall be required to deliver to
Landlord and the Trustee, (a) simultaneously with the delivery to
Tenant's bond holders, copies of all annual financial reports
prepared by or for Tenant in the ordinary course of Tenant's
operations or in connection with its bond financings and (b) in
connection with a Secured Loan or refinanced Secured Loan, copies
of such financial reports, disclosure statements or other documents
pertaining to Tenant's financial condition prepared by or for
Tenant in the ordinary course of Tenant's operations or in
connection with its recent bond financings, if requested by the
Trustee, provided same are then customarily given in connection
with the issuance of bonds, notes or other obligations of Tenant.

DISCHARGE OF L|gNS; BONDS

Tenant shall not create or cause to be created any lien,
encumbrance or charge upon any assets (including, without
limitation, any- Rental payable hereunder) of Landlord or the Ground
Lessor, or upon the estate, rights or interest in the Premises or
any part thereof of Landlord or the Ground Lessor.

ARTICLE 17

NO REPRESENTATIONS BY fcftNPLORD

Section 7̂.0j,. Tenant acknowledges and agrees that
except as otherwise expressly set forth in this Lease, the
Environmental Release, Landlord's Certificate and the other
instruments and documents executed and delivered on the date hereof
by Landlord, Tenant and/or the Ground Lessor in connection
herewith, (a) no representations, statements or warranties, express
or implied, have been made by or on behalf of Landlord in respect
of the Premises, the status of title to the Premises, the condition
or state of repair of the Premises, the zoning or other laws,
regulations, rules and orders applicable thereto or the compliance
of the Premises therewith, Impositions, the use that may be made of
the Premises or any other matter related to the Premises, and
(b) Landlord shall in no event whatsoever be liable under this
Lease for any latent or patent defects in the Premises.

• . *f

Section 17.02. Tenant agrees that no representations,
statements or warranties, express or implied, have been made by or
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on behalf of Landlord that would entitle or permit Tenant to have
any abatement, reduction, set-off, counterclaim, defense or
deduction with respect to any Rental or other sum payable
hereunder.

ARTICLE... }9

NOT LIABLE FOR INJURY OR DAMAGE .

Neither Landlord, the Ground Lessor nor the Trustee, if
any, shall in any event whatsoever, unless caused by its own
negligence or wrongful act (subject to the provisions of Section
19.05 and only to the extent the liability is in excess of the
limits of the insurance or self-insurance coverage or is excluded
from the insurance or self -insurance coverage required to be
carried by Tenant hereunder (or if such actual insurance coverage
is greater, then to the extent in excess of such actual
insurance)), be liable for any injury, damage or loss to Tenant, or
any Person claiming by, through or under Tenant, or any other
Person happening on, in or about the Premises (including, without
limitation, street, sidewalk and track areas) nor for any injury or
damage to the Premises or to any property belonging to Tenant, or
any Person claiming by, through or under Tenant, or any other
Person, which may be caused by or result from (a) any fire or other
casualty, (b) any action of wind, water, lightning or any other of
the elements, (c) any use, misuse or abuse of the Improvements or
Equipment (including, but not limited to, any of the common areas
within the GCT Building, elevators, hatches, openings,
installations, stairways, hallways, or other common facilities) , or
other acts or negligence of Tenant, any Subtenant, licensee,
invitee or contractor of Tenant or any Subtenant, or any other
Person happening on, in or about the Premises (including, without
limitation, street, sidewalk and track areas), (d) the condition of
the Premises during the Term or any defect in the Land, the
Improvements, the Equipment or any other equipment, machinery,
wiring, apparatus or appliances whatsoever now or hereafter situate
in, at, upon or about the Premises, or any leakage, bursting or
breaking up of the same (provided that the foregoing shall not be
deemed to refer to the condition of or defects in title to the
Premises, which shall be governed by other provisions of this
Lease), (e) any failure or defect of water, heat, gas, chilled
water, steam, electric light or power supply, or of any apparatus,
machinery or appliance in connection therewith, (f) any gasoline,
oil, steam, gas, electricity, chemicals, water, rain, snow or mud
which may leak, run or flow from the river, roadways, streets,
subsurface areas and facilities, sewers, mains, pipes, conduits,
tracks. Equipment, or any other facilities, equipment, machinery,
wiring, apparatus or appliances whatsoever, now or hereafter
situate in, at, upon, about or in the vicinity of the Premises, or
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(g) any other cause whatsoever; provided that the foregoing shall
not be deemed to exculpate Landlord from liability for any injury,
damage or loss due to Hazardous Materials existing at the Premises
prior to the date hereof other than the Released Liabilities (as
defined in the Environmental Release) .

ARTICLE 1?

IWPEMKIEI.CATIQN OF LANRLffRD Am TENANT

Section 19.01. Tenant shall indemnify and hold harmless
Landlord, the Ground Lessor and the Trustee, their Affiliates,
partners, directors, shareholders, officers, employees, agents,
successors and assigns (the "Landlord Indemnified Parties') from
and against any and all liabilities, suits, obligations, fines,
damages, penalties, claims, costs, charges and expenses, including,
without limitation, reasonable engineers', architects', experts',
consultants' and attorneys' fees and disbursements, which may be
imposed upon or incurred by or asserted against the Landlord
Indemnified Parties or any of them by any Person that is not an
Affiliate of the Landlord Indemnified Party in question by reason
of any of the following occurring or being alleged to have occurred
during the Term, except if caused by the negligence or wrongful act
of any Landlord Indemnified Party (but such exception shall apply
only to the extent the liability is in excess of the limits of the
insurance or self -insurance coverage or is excluded from the
insurance or self -insurance coverage required to be carried by
Tenant hereunder (or, if such actual insurance coverage is greater,
then to the extent in excess of such actual insurance) ) :

(a) any work or thing done in, on or about the Premises
or any part thereof;

(b) any use, non-use, possession, occupation,
alteration, repair, condition, operation, maintenance or management
of the Premises or any part thereof or of any sidewalk, curb or
vault adjacent thereto;

(c) any act, failure to act or negligence on the part of
Tenant or any Subtenant or any of its or their respective officers,
agents, employees, contractors, invitees or licensees or any strict
liability arising from acts or omissions by the foregoing parties;

(d) any utilities, services or facilities furnished or
supplied to the Premises or any premises described in the
Indentures, or the failure to furnish or supply any of the same;

(e) any accident, illness or injury (including death at
any time resulting therefrom) or damage to any Person or property
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occurring in, on or about the Premises or any part thereof or in,
on or about any sidewalk, curb or vault adjacent thereto,-

(f) any failure on the part of Tenant to pay Rental or
to perform or comply with any of the covenants, agreements, terms
or conditions contained in this Lease on Tenant's part to be
performed or complied with, within the lesser of (i) the notice
and/or grace periods provided for in Section 24.01 or (ii) thirty
(30) days after notice from Landlord of such failure, and the
proper exercise by Landlord of any remedy provided in this Lease or
at law or in equity or otherwise with respect thereto;

(g) any lien or claim which may be alleged to have
arisen against or on the Premises or any lien or claim which may be
alleged to have arisen out of this Lease and created or permitted
to be created by Tenant against any assets (including, without
limitation, any Rental) of Landlord or the Ground Lessor under the
laws of the State of New York or of any other Governmental
Authority (excluding liens created by Secured Loans or acts of the
Landlord Indemnified Parties) or any liability which may be
asserted against Landlord or the Ground Lessor with respect
thereto;

(h) any failure on the part of Tenant to keep, observe
or perform any of the terms, covenants, agreements, provisions,
conditions or limitations contained in the Construction Agreements,
Subleases or other contracts and agreements affecting the Premises,
on Tenant's part to be kept, observed or performed;

(i) any contest permitted pursuant to the provisions of
this Lease;

(j) any breach by Tenant of (i) any term, provision or
condition of the Ground Lease which is to be observed or complied
with, or not violated, by Tenant pursuant to the provisions of
Section 14.03, or (ii) any provision applicable to the Premises
under any other agreements affecting the Premises to which Tenant
is a party or to which Tenant consents;

(k) any violation by, or violation permitted by. Tenant
of any Permitted Exceptions (including, without limitation, the
Indentures, Assumed Agreements and/or Other Agreements, but
excluding the Ground Lease, the Philip Morris Declaration, the 383
Contract, the Bond Mortgages and the Secured Loans} , whether or not
Tenant has any affirmative obligations to perform under, or has
assumed Landlord's obligations under, such agreements, subject to
the provisions of Section 42.02,-
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(1) any untrue or misleading statement of a material
fact relating to Tenant, the Premises or the estimated sources and
uses of funds, or any omission of a material fact relating to
Tenant, the Premises or the estimated sources and uses of funds
provided by Tenant in writing to Landlord for use in any official
statement, prospectus, placement memorandum or other offering
document prepared in connection with the sale and issuance of
Certificates;

(m) any liability arising under Section 240 et seq. of
the Labor Law or any successor provision;

(n} any failure on the part of Tenant or anyone claiming
by, through or under Tenant to comply with Requirements, including,
without limitation. Environmental Laws (whether or not compliance
therewith is Tenant's obligation under this Lease and whether or
not Tenant or the Premises is exempt from such compliance) , and any
violations of Requirements but excluding any Requirements imposed
in connection with any transfer of Landlord's Air Rights to the
extent that such Requirements exceed Tenant's obligations under
Sections 5.02 and 5.06;

(o) any failure on the part of Tenant to pay Impositions
(whether or not payment thereof is Tenant's obligation under this
Lease and whether or not Tenant or the premises is exempt from such
payment); and

(p) the violation by the execution, delivery and
performance of this Lease of any agreement existing on the date
hereof to which Tenant is a party and Landlord is not a party.

Notwithstanding anything to the contrary set forth above, in no
event shall Tenant be liable for consequential damages.

Section 19.02. The obligations of Tenant under this
Article 19 shall not be affected in any way by the absence in any
case of covering insurance or by the failure or refusal of any
insurance carrier to perform any obligation on its part under
insurance policies affecting the Premises.

Section 1ft. 03. Landlord shall indemnify and hold
harmless Tenant, the Mortgagee, their Affiliates, partners,
directors, shareholders, officers, employees, agents, successors
and assigns (the "Tenant Indemnified Parties*} from and against any
and all liabilities, suits, obligations, fines, damages, penalties,
claims, costs, charges and expenses, including, without limitation,
reasonable attorneys' fees and disbursements, which may be imposed
upon or incurred by or asserted against the Tenant Indemnified
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Party in question by reason of any of the following occurring or
being alleged to have occurred during the Term:

(a) the negligence or wrongful act of Landlord (subject
to the provisions of Section 19.05 and only to the extent the
liability is in excess of the limits of the insurance or self-
insurance coverage or is excluded from the insurance or self-
insurance coverage required to be carried by Tenant hereunder (or,
if such actual insurance coverage is greater, then to the extent in
excess of such actual insurance)};

(b) the violation by the execution, delivery and
performance of this Lease of the Ground Lease, the 383 Contract,
the Bond Mortgages or any agreement existing on the date hereof to
which Landlord and/or the Ground Lessor is a party and Tenant is
not a party which is not a Permitted Exception; and

(c) any obligation pursuant to any of the Development
Agreements to return to the purchaser thereunder any deposits made
to Landlord, except if such obligation results from a default by
Tenant under such agreement,

In no event shall Landlord be liable for consequential damages.

Section 19.04.

(a) The indemnified parties shall give notice to the
indemnifying party of any demand or claim that may result in an
indemnified claim under this Lease promptly after the indemnified
parties have knowledge of same. Notice shall be deemed to have
been promptly given pursuant to this Section 19.04 if it is given
within such time as is required to avoid materially prejudicing the
indemnifying party's defense to the claim or demand. Failure to
give prompt notice pursuant to the terms of this Section 19.04
shall not relieve the indemnifying .party of any liability or
obligation under this Lease, but such failure shall entitle the
indemnifying party to compensation from the indemnified parties for
any cost, expense or liability it incurs as a direct consequence of
such late notice.

{b) The indemnifying party shall either (i) pay such
claim within thirty (30) days after such notice is given or (ii)
commence to compromise or defend such claim within thirty (30) days
after such notice is given, at its own expense and by counsel of
its own choosing, and shall notify the indemnified parties of such
payment, compromise or defense. The indemnified parties shall
cooperate, at the expense of the indemnifying party, in the
compromise or defense of such claim; provided that the indemnifying
party shall control such compromise or defense. The indemnified
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parties shall have the right to be kept fully informed upon due
inquiry by them of the status of any claim and to participate in
the defense of a claim or demand at their sole expense, but the
indemnifying party shall not waive the attorney-client privilege,
or any other privilege relating to the confidentiality "of any
communications relating thereto. If the indemnifying party does
not pay or promptly commence to compromise or defend against such
claim as herein provided, or fails diligently to pursue the
compromise or defense of such claim, then the indemnified parties
may thereafter pay, compromise or defend against such claim with
counsel of their choosing, and all expenses incurred by the
indemnified parties in so doing shall be paid by the indemnifying
party on demand.

(c) If the indemnifying party wishes to enter into a
settlement or compromise with respect to a claim, it shall give
notice to the indemnified parties of the terms of the proposed
settlement or compromise. In the event that any of the indemnified
parties objects to such settlement or compromise by notice given no
more than five (5) business days after such person's receipt of
notice of the proposed settlement or compromise, the indemnifying
party shall not enter into such settlement or compromise. If
pursuant to this Section 19.04(c) any of the indemnified parties
objects to a settlement, other than one that would impose upon the
indemnified parties (or any of them) either (x) a financial
obligation for which they would not be indemnified by the
indemnifying party or (y) any other material obligation (including,
without limitation, such obligation as may be imposed by injunctive
or other equitable relief) that would not be discharged by the
performance of the indemnifying party, then the indemnifying party
shall be relieved of any further liability or obligation arising
out of the claim or demand that otherwise would have been•settled
or compromised (including the obligation to defend), and the
indemnified parties shall proceed with the defense of such claim or
demand.

Section 19.05. Notwithstanding anything to the contrary
contained in this Lease, in no event shall any omission or failure
to act with respect to the Premises, including without limitation,
any failure by any Landlord Indemnified Party to enforce the
provisions of Section 12.01 or any other provisions of this Lease
or any failure by any Landlord Indemnified Party to give Tenant
notice of any knowledge or notice of a condition or other matter,
constitute or be deemed to constitute the negligence or wrongful
act of Landlord or any other Landlord Indemnified Party.

Section 19,05. The provisions of this Article 19 shall
survive the Expiration Date.
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E 2Q

RIGHT OF INSPECTION

Tenant shall permit Landlord and the Trustee, if any, and
their respective agents and representatives to enter the Premises
at all reasonable times, on reasonable notice, for the purpose of
inspecting the Premises. In no event shall Landlord, the Trustee
or any of their agents or representatives have any obligation to
inspect the Premises or any part thereof or any liability with
respect thereto.

ARTICLE 2\

Rff̂ ORDING TOF MEMORANDUM

Landlord and Tenant, each upon the written request of the
other or any Trustee, shall execute, acknowledge and deliver a
memorandum of this Lease, and of each modification of this Lease,
in proper form for recordation. Neither party shall record this
Lease without the prior consent of the other party, unless the
recording of this Lease shall be required by a Trustee .

ARTICLg _2.3

NO MA.TEMENT OF RENTTAIf

Section 22. 01. This Lease is a net lease and any present
or future law to the contrary notwithstanding, shall not terminate
except as provided in Articles 9 and 24; nor shall Tenant be
entitled to any abatement or reduction, set-off, counterclaim,
defense or deduction with respect to any Rental or other sum
payable hereunder; nor shall the obligations of Tenant hereunder be
affected (except in accordance with an express provision of this
Lease) by reason of (i) any damage to or destruction of the
Premises, (ii) any talcing of the Premises or any part thereof by
condemnation or otherwise, (iii) any prohibition, limitation,
restriction or prevention of Tenant's use, occupancy or enjoyment
of the Premises, or any interference with such use, occupancy or
enjoyment by any Person, (iv) any default by or claim against
Landlord hereunder or under any other agreement, (v) the
impossibility or illegality of performance by Landlord, Tenant or
both, {vi) any action of any Governmental Authority, or (vii) any
other cause whatsoever, whether similar or dissimilar to the
foregoing. The obligations of Tenant hereunder are and shall in
all events be construed as separate and independent covenants and
agreements and shall continue unaffected unless such obligations
shall have been modified or terminated in writing pursuant to an
express provision of this Lease . Tenant waives all rights to
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terminate or surrender this Lease, or to abate or defer any Rental
or other sums payable hereunder, or to claim that a constructive
eviction has occurred with respect to the Premises or any part
thereof.

Section22.02. without limitation of the provisions of
Section 22.01, Tenant shall remain obligated under this Lease in
accordance with its terms, shall remain in possession of the
Premises within the meaning of Title 11 U.S.C. S 365 (ae the same
may be amended) and shall not take any action to terminate,
surrender, rescind or avoid this Lease, or abate or defer any
Rental, or claim a constructive eviction, by reason of any
bankruptcy, insolvency, reorganization, liquidation, dissolution or
other proceeding affecting Landlord or its assigns or any action
with respect to this Lease which may be taken by any trustee,
receiver or liquidator or by any court, and notwithstanding any
such proceeding or action. Tenant shall be entitled to remain in
possession of the Premises in accordance with Section 3.07 hereof.

ARTICLE 23

PERMITTEDUSE

Subject to the provisions of this Lease and the Ground
Lease, Tenant may use the Premises for any lawful purpose.

ARTICLE24

EVENTS OF DEFAULT, CONDITIONAL LIMITATIONS,
REMEDIES. ETC. -

Sectjlon 2̂ .01. The occurrence of each of the f.ollowing
events shall be an "Event of Default" hereunder:

(a) if Tenant shall fail to pay any installment of Fixed
Rents, or any part thereof, when the same shall become due and
payable, and such failure shall continue for a period of ten (10)
days after notice thereof;

(b) if Tenant shall fail to make any payment of any
Rental other than Fixed Rents (including, without limitation,
pursuant to Article X9) required to be paid by Tenant hereunder,
when the same shall become due and payable, and such failure shall
continue for a period of ten (10) days after notice from Landlord
to Tenant to cure such Default;

(c) if Tenant shall fail to observe or perform one or
more of the other terms, conditions, covenants or agreements of
this Lease and such failure shall continue for a period of thirty
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{30} days after written notice thereof by Landlord to Tenant
specifying such failure (unless such failure requires work to be
performed, acts to be done or conditions to be removed which cannot
either by their nature or by reason of Unavoidable Delays
reasonably be performed, done or removed, as the case may be,
within such thirty (30) day period, in which case no Event of
Default shall be deemed to exist as long as Tenant shall have
commenced curing the same within such thirty (30) day period and
shall continuously prosecute the same to completion with reasonable
diligence);

(d) if Tenant shall file a voluntary petition under Title
9 or 11 of the United States Code or if such petition is filed
against Tenant, and an order for relief is entered, or if Tenant
shall file any petition or answer seeking, consenting to or
acquiescing in any reorganization, arrangement, composition,
readjustment, liquidation, dissolution or similar relief under
present or any future federal bankruptcy code or any other present
or future applicable federal, state or other statute or law, or
shall seek or consent to the appointment of any trustee (excluding
the appointment of a bond trustee or similar trustee), receiver,
custodian, assignee, seguestrator, liquidator or other similar
official of Tenant or of all or any substantial part of its
properties or of the Premises or any interest therein of Tenant, or
if Tenant shall take any action in furtherance of any action
described in this Section 24.01(d> or Section 24.01(e) hereof;
provided. however, that the foregoing shall not constitute an Event
of Default during the First Rent Period as long as (x) Tenant is
prohibited by law from proceeding with any such petition or related
action or (y) prior to any such event. Tenant shall have prepaid
all Fixed Rents due and payable during the First Rent Period in
accordance with Section 3.08;

(e) if within ninety (90) days after the commencement of
any proceeding against Tenant seeking any reorganization,
arrangement, composition, readjustment, liquidation, dissolution or
similar relief under the present or any future federal bankruptcy
code or any other present or future applicable federal, state or
other statute or law, such proceeding shall not have been
dismissed, or if, within ninety (90) days after the appointment,
without the consent of Tenant, of any trustee, receiver, custodian,
assignee, sequestrator, liquidator or other similar official of
Tenant or of all or any substantial part of its properties or of
the Premises or any interest therein of Tenant, such appointment
shall not have been vacated or stayed on appeal or otherwise, or
if, within ninety (90) days after the expiration of any such stay,
such appointment shall not have been vacated; provided, however.
that the foregoing shall not constitute an Event of Default during
the First Rent Period as long as (x) Tenant is prohibited by law
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from proceeding with any such action or (y) prior to any such
event. Tenant shall have prepaid all Fixed Rents due and payable
during the First Rent Period in accordance with Section 3.08; and

(£) if Tenant shall default in the payment of any sums
due under the Environmental Release and such default shall continue
for a period of ten (10) days after notice from Landlord to Tenant
to cure such default.

Section 24,02.

(a) Subject to the provisions of Section 24.02(c), if an
Event of Default pursuant to Sections 24.01(a) and/or (b) and/or
(f) shall occur. Tenant shall immediately pay to Landlord
(i) except to the extent Tenant has theretofore paid or prepaid the
Fixed Rents payable with respect to the First Rent Period, an
amount equal to the "Rental Period Prepayment Amount" set forth in
Exhibit "C" corresponding to the semi-annual rental period in which
the Event of Default occurs, (ii) an amount equal to the "Rental
Period Prepayment Amount" set forth in Exhibit "D" corresponding to
the semi-annual rental period in which the Event of Default occurs,
(iii) a sum equal to all prepayment, yield maintenance and similar
fees, costs and charges payable by Landlord to the Trustee as a
result of the Event of Default, (iv) all Fixed Rents due but not
paid as of the date of the Event of Default plus all other Rental
then due and payable to Landlord (including, without limitation,
pursuant to Article 19), (v) all Late Charges due and payable to
Landlord, and (vi) any other actual damages incurred by Landlord as
a result of the Event of Default (but excluding consequential
damages, provided that the inability of Landlord to close on a
Secured Loan pursuant to a commitment therefor solely as a result
of an Event of Default shall be deemed to be a direct, actual
damage and not a consequential damage) . Upon payment of all of the
foregoing sums pursuant to this Section 24.02(a), the Fixed Rents
for the balance of the Term shall be-reduced to zero.

(b) If Tenant fails to pay to Landlord within sixty (60)
days after demand therefor all of the sums payable to Landlord
pursuant to Section 24.02(a), or if an Event of Default shall occur
under Section 24.01(c), (d) or (e), then Landlord may elect to
proceed by appropriate judicial proceedings, either at law or in
equity, to enforce the performance or observance by Tenant of the
applicable provisions of this Lease and/or to recover damages for
breach thereof.

(c) Notwithstanding the provisions of Section 24.02(a),
if an Event of Default pursuant to Sections 24.01 (a) and/or
24.01(b) and/or 24.01(f) shall occur and no Event of Default
pursuant to Sections 24.01(a) or 24.01(b) and/or 24.01(f) shall
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have previously occurred during the immediately preceding three
hundred sixty five (365) day period, the provisions of Section
24.02 (a) shall not become effective unless and until such Event of
Default shall continue uncured for a period of sixty (60) days
after the occurrence of such Event of Default.

Section 24.03.

(a) If any Event of Default described in Section 24. 01 (a)
and/or (b) and/or (f) hereof shall occur and Tenant has failed to
pay to Landlord within sixty (60) days after demand therefor all of
the sums payable to Landlord pursuant to Section 24.02(a) (as such
period may be extended pursuant to Section 24.02(c)), Landlord, at
any time thereafter, at its option, shall give notice to Tenant
stating that this Lease and the Term shall expire and terminate on
the date specified in such notice, which date shall be not less
than five (5) days after the giving of such notice, and this Lease
and the Term and all rights of Tenant under this Lease shall expire
and terminate on the date specified in such notice as if such date
were the Expiration Date. Upon such termination pursuant to this
Section 24.03(a), Tenant shall immediately quit and surrender the
Premises, but Tenant shall remain liable for all amounts payable to
Landlord pursuant to Section 24.02(a). Anything contained herein
to the contrary notwithstanding, if such termination shall be
stayed by order of any court having jurisdiction over any
proceeding described in Section 24.01(d) or (e) hereof, or by
federal or state statute, then, following the expiration of any
such stay, or if the trustee appointed in any such proceeding.
Tenant or Tenant as debtor-in-possession shall fail to assume
Tenant's obligations under this Lease within the period prescribed
therefor by law or within sixty (60) days after entry of the order
for relief or as may be allowed by the court, or if said trustee,
Tenant or Tenant as debtor-in-possession shall fail to provide
adequate protection of Landlord's right, title and interest in and
to the Premises or adequate assurance of the complete and
continuous future performance of Tenant's obligations under this
Lease as provided in Section 24.11 hereof. Landlord, to the extent
permitted by law or by leave of the court having jurisdiction over
such proceeding, shall have the right, at its election, to
terminate this Lease on five (5) days' notice to Tenant, Tenant as
debtor-in-possession or said trustee and upon the expiration of
said five (S) day period this Lease shall cease and expire as
aforesaid and Tenant, Tenant as debtor-in-possession and/or said
trustee shall immediately quit and surrender the Premises as
aforesaid.

(b) If an Event of Default described in Section 24.01 (a)
or (b) or (f) shall occur and Tenant has failed to pay to Landlord
within sixty (60) days after demand therefor all of the sums
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payable to Landlord pursuant to Section 24.02(a), as such period
may be extended pursuant to the provisions of Section 24.02(c), or
if this Lease shall be terminated as provided in Section 24.03 (a),
Landlord, without notice, may dispossess Tenant by summary
proceedings or by any suitable action or proceeding at law.

Section 24.Of. If this Lease shall be terminated as
provided in Section 24.03 (a) and/or Tenant shall be dispossessed as
provided in Section 24.03 (b) ,

(a) Landlord or its agents may by lawful process re-enter
the Premises and remove therefrom Tenant and all Persons holding or
claiming by, through or under Tenant (except those Subtenants that,
pursuant to Section 10.09(b) hereof, are entitled to be recognized
by Landlord as its direct tenant upon the termination of this Lease
and who are entitled to remain in possession pursuant to such
recognition) , and all or any of its or their property, without
being liable to indictment, prosecution or damages therefor, and
repossess and enjoy the Premises, together with all additions,
alterations and improvements thereto;

(b) All of the right, title, estate and interest of
Tenant in and to (i) the Improvements, (ii) all rents, issues and
profits of the Premises, and (iii) all insurance policies and all
insurance moneys paid or payable thereunder, shall automatically
pass to, vest in and belong to Landlord, without further action on
the part of either party, free of any claim thereto by Tenant;

(c) Landlord may repair and alter the Premises in such
manner as Landlord may deem necessary or advisable without
relieving Tenant of any liability under this Lease or otherwise
affecting any such liability, and/or let or relet the Premises or
any parts thereof for the whole or any part of the remainder of the
Term or for a longer period, in Landlord's name or as agent of
Tenant, and out of any rent and other sums collected or received as
a result of such reletting Landlord shall pay to itself the
reasonable cost of terminating this Lease, re-entering,
repossessing, repairing and/or altering the Premises, including
legal expenses and attorneys' fees and disbursements, the
reasonable cost sustained in securing any new tenant*, including
reasonable brokerage commissions, attorneys' fees and disbursements
and other expenses of preparing the Premises for reletting, the
cost and expense of operating and maintaining the Premises, and any
balance remaining on account of the liability of Tenant to
Landlord. Landlord shall not be responsible or liable for any
failure to relet the Premises or any part thereof, or for any
failure to collect any rent due on any such reletting, and no such
failure to relet or to collect rent shall operate to relieve Tenant
of any liability under this Lease or to otherwise affect any such
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liability; and in no event shall Tenant be entitled to receive any
excess of such annual rents over the sums payable by Tenant to
Landlord hereunder;

(d) Tenant shall be liable for and shall pay to Landlord,
at Landlord's option, as damages, any deficiency ("Deficiency")
between the Rental reserved in this Lease for the period which
otherwise would have constituted the unexpired portion of the Term
plus the other sums payable pursuant to Section 24.02 (a) and the
net amount, if any, of rents collected under any reletting effected
pursuant to the provisions of Section 24.04(c) for any part of such
period (which net amount shall be determined after deducting from
the rents collected under any such reletting all of the payments
made to Landlord described in Section 24.02(a) hereof); any ouch
Deficiency shall be paid in installments by Tenant on the days
specified in this Lease for payment of installments of Rental, and
Landlord shall be entitled to recover from Tenant each Deficiency
installment as the same shall arise, and no suit to collect the
amount of the Deficiency for any installment period shall prejudice
Landlord's right to collect the Deficiency for any subsequent
installment period by a similar proceeding; and

(e) Notwithstanding anything to the contrary herein, in
no event shall Tenant be entitled to be reimbursed for any Fixed
Rents or other Rental which it has prepaid.

Section 24.05. To the extent not prohibited by law,
Tenant hereby waives and releases all rights now or hereafter
conferred by statute or otherwise which would have the effect of
limiting or modifying any of the provisions of this Article 24.

Section 24.06. Nothing contained in this Article 24
shall limit or prejudice the right of Landlord to prove and obtain
as liquidated damages in any bankruptcy, insolvency, receivership,
reorganization or dissolution proceeding an amount equal to the
maximum allowed by a statute or rule of law governing such
proceeding and in effect at the tine when such damages are to be
proved, whether or not such amount shall be greater than, equal to
or less than the amount of the damages referred to in any of the
preceding Sections of this Article 24.

Section 24,01. If Tenant pays all amounts payable to
Landlord pursuant to Section 24.02(a) within three hundred sixty
five (365) days after the date of the termination of this Lease,
then this Lease shall be fully reinstated as if it had never been
terminated, having the same lien priority against Secured Loans and
any other title matters as it had prior to such termination, except
for intervening liens or other matters or changes arising after
such termination in connection with bona fide transactions of
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Landlord in the ordinary course of its business, and Tenant shall
be restored to the use, occupancy and possession of the Premises.

Section 24 .08. Except to the extent provided in Section
24.07, Tenant, for and on behalf of itself and all persons claiming
through or under Tenant, hereby expressly waives (a) the service of
any notice of intention to re-enter provided for in any statute, or
of the institution of legal proceedings to that end, (b) any and
all right of redemption provided by any law or statute now in force
or hereafter enacted or otherwise, (c) any and all right of
re-entry or repossession or to restore the operation of this Lease
in case Tenant shall be dispossessed by a judgment or by warrant of
any court or judge or in case of re-entry or repossession by
Landlord or in case of any expiration or termination of this Lease
and (d) any and all right to immunity from suit, prosecution or
enforcement of any of the terms and provisions of this Lease
provided by any law, court or statute now in force or hereafter
enacted or prescribed or otherwise. Landlord and Tenant waive
trial by jury in any action, proceeding or counterclaim brought by
either of the parties hereto against the other on any matter
whatsoever arising out of or in any way connected with this Lease,
the relationship of Landlord and Tenant, Tenant's use or occupancy
of the Premises, or any claim of injury or damage. Tenant shall
not, and Tenant hereby waives any right to, interpose any
counterclaim of any kind in any action or proceeding commenced by
Landlord to recover possession of the Premises, unless the failure
by Tenant to interpose such counterclaim in any such action or
proceeding would preclude Tenant from asserting the subject matter
of such counterclaim in a separate action. The terms "enter",
"re-enter", "entry" or "re-entry", as used in this Lease are not
restricted to their technical legal meaning.

Section 24.05. Ho failure by Landlord to insist upon the
strict performance by Tenant of any covenant, agreement, term or
condition of this Lease or to. exercise, any right or remedy
consequent upon a breach thereof, and no payment or acceptance of
full or partial Rental during the continuance of any such breach,
shall constitute a waiver of any such breach or of such covenant,
agreement, term or condition. No covenant, agreement, term or
condition of this Lease to be performed or complied with by Tenant,
and no breach thereof, shall be waived, altered or modified except
by a written instrument executed by Landlord. Ho waiver by
Landlord of any breach shall affect or alter this Lease, but each
and every covenant, agreement, term and condition of this Lease
shall continue in full force and effect with respect to any other
then existing or subsequent breach thereof.

Section 24T.1O. Bach right and remedy of Landlord
provided for* in this Lease shall be cumulative and shall be in
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addition to every other right or remedy provided for in this Lease
or now or hereafter existing at law or in equity or by statute or
otherwise, and the exercise or beginning of the exercise by
Landlord of any one or more of the rights or remedies provided for
in this Lease or now or hereafter existing at law or in equity or
by statute or otherwise shall not preclude the simultaneous or
later exercise by Landlord of any or all other rights or remedies
provided for in this Lease or now or hereafter existing at law or
in equity or by statute or otherwise.

Section 2.4 . 11 . If an order for relief is entered or if
a stay of proceeding or other acts becomes effective in favor of
Tenant or Tenant's interest in this Lease, in any proceeding which
is commenced by or against Tenant , under the present or any future
federal bankruptcy code or any other present or future applicable
federal, state or other statute or law, Landlord shall be entitled
to invoke any and all rights and remedies available to it under
such bankruptcy code, statute, law or this Lease, including,
without limitation, such rights and remedies as may be necessary,
in Landlord's reasonable judgment, to adequately protect Landlord's
right, title and interest in and to the Premises or any part
thereof and/or adequately assure the complete and continuous future
performance of Tenant's obligations under this Lease.

ARTICLE 25

Section 25 . 01 . Whenever it is provided in this Lease
that a notice, demand, request, consent, approval or other
communication (each of which is herein referred to as a "Notice" or
•notice*) shall or may be given to or served upon either .of the
parties by the other, and whenever either of the parties shall
desire to give or serve upon the other any Notice with respect
hereto or the Premises, each such Notice shall be in writing and,
any law or statute to the contrary notwithstanding, shall be
effective for any purpose if given or served as follows:

(a) If by Tenant, (i) by mailing the same to Landlord by
certified or registered mail, postage prepaid, return receipt
requested, (ii) by reputable overnight courier service with receipt
requested or (iii) by telecopy with the original by any manner
permitted under clauses (i) and (ii), addressed to Landlord at the
address set forth at the head of this Lease, Attention: Corporate
Secretary (telecopy no: (513) 579-0108) , with a copy thereof in a
manner permitted above to (x) Messrs. Willkie Parr fc Gallagher, 153
East 53rd Street, New York, New York 10022, Attention: Eugene A.
Pinover, Esq. (telecopy no: (212) 821-8111), and/or (y) such other
addressee (s) as Landlord may from time to time designate by Notice
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given to Tenant by personal delivery or certified or registered
mail as aforesaid.

(b) If by Landlord, (i) by mailing the same to Tenant by
certified or registered mail, postage prepaid, return -receipt
requested, (ii) by reputable overnight courier service with receipt
requested or (iii) by telecopy with the original by any manner
permitted under clauses (i) and (ii) , addressed to Tenant at its
address at the head of this Lease, Attention: Director of Real
Estate, with a copy thereof in a manner permitted above, to (v)
Tenant at its address at the head of this Lease, Attention: General
Counsel (telecopy no: (212) 878-7031), (w) Paul, Weiss, Rifkind,
Wharton & Garrison, 1285 Avenue of the Americas, New York, New York
10019, Attention: Meredith J. Kane, Esq. (telecopy no: (212) 757-
3990) , (x) such other addressee (s) as Tenant may from time to time
designate by Notice given to Landlord by personal delivery or
certified or registered mail aa aforesaid (y) any Mortgagee which
has given notice to Landlord pursuant to Section 10.10(b) and (z)
any Credit Party which has given notice to Landlord pursuant to
Section 10.15.

Section 25.02. if Landlord shall designate a Trustee as
a party to whom Notices shall be sent, such designation shall be
irrevocable during the term of such Secured Loan, except that such
Trustee may change its address or may be replaced by a new holder
of such Secured Loan by Notice given to Landlord and Tenant.

Section 25.03. Every Notice shall be deemed to have been
given to or served on Landlord or Tenant, as the case may be, (a)
on the third Business Day after such Notice addressed to such party
shall have been deposited in the United States mails, postage
prepaid, in the manner aforesaid, (b) on the first Business Day
after such Notice addressed to such party shall have been deposited
with the overnight courier service and (c) upon receipt of the
telecopy; provided that a Notice shall not be deemed to have been
given or served until a copy of such Notice also shall have been
given to each Person entitled thereto pursuant to Section 25. 01 (a)
or Section 25.01(b), as the case may be, as provided herein.

BOND MORTGAGES

Section 26 . 01 . Landlord shall indemnify and hold
harmless Tenant from and against any and all losses, liabilities,
suits, obligations, fines, damages, penalties, claims, costs,
charges and expenses, including, without limitation, reasonable
attorneys' fees and disbursements, which may be imposed upon or
incurred by or asserted against Tenant in connection with the Bond
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Mortgages or the enforcement of the rights of the trustees
thereunder, except to the extent caused by or resulting from
Tenant's failure to pay Impositions.

Section 26.02. Landlord agrees from time to time upon
the reasonable request from Tenant (not to exceed one time in any
calendar year), at Tenant's cost and expense, to use landlord's
Reasonable Efforts to obtain from the trustee of each Bond Mortgage
a statement in writing certifying the following: the outstanding
principal amount of the bond secured by the Bond Mortgage in
question, the face value of the bond secured by the Bond Mortgage
in question and the face value of any collateral held by the
trustee to secure the Bond Mortgage, and whether or not to the best
knowledge of the trustee there are any continuing defaults under
the Bond Mortgage.

Section 26.03. Landlord shall not enter into any
amendment or modification to either of the Bond Mortgages if the
same adversely affects the rights or obligations of the mortgagor
thereunder, increases the payments thereunder or reduces the value
of the collateral held by the trustee under the Bond Mortgage in
question below the aggregate outstanding principal balance of the
bonds secured by such Bond Mortgage.

PRIOR AGREEMENTS

Landlord, the Ground Lessor and Tenant hereby acknowledge
and agree that each of (a) that certain Agreement dated July 24,
1907 by and between the Ground Lessor, The New York, New Haven and
Hartford Railroad Company (predecessor-in-lnterest to American
Premier} , and The New York Central and Hudson River Railroad
Company (predecessor-in-interest to American Premier) , which was
recorded in the New York County land records on July 31, 1957 in
Liber 5010, cp. 155; (b) that certain Agreement dated March 17,
1848 by and between the Ground Lessor and The New York and New
Haven Railroad Company (predecessor-in-interest to American
Premier) , which was recorded as an annexed exhibit to the
instrument referred to in clause "i" above j and (c) that certain
Harlem Hudson Service Agreement dated June 1, 1972 between Tenant
and the PCTC Trustees, have been superseded by this Lease and each
such agreement is no longer of any force or effect. Tenant has
advised Landlord and the Ground Lessor that (i) the National
Railroad Passenger Corporation Agreement dated as of April 16, 1971
between American Premier and National Railroad Passenger
Corporation and (ii) the GCT Joint Facilities Agreement dated as of
October 27, 1970, among American Premier, Tenant and the State of
Connecticut, acting through its duly authorized agency the
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Connecticut Transportation Authority of the Department of
Transportation have been terminated and Landlord and the Ground
lessor hereby consent to such termination.

ARTICLE 28

TO GROUND LEASE

This Lease, and all rights of Tenant hereunder, are and
shall be subject and subordinate to the Ground Lease and all
matters to which the Ground Lease is subject and subordinate, and
all renewals, extensions, modifications, am-ndments, and
replacements thereof to which Tenant consents in writing (provided
that Tenant shall not withhold its consent thereto unless Tenant's
rights or obligations hereunder are adversely affected as a result
thereof) .

ARTICLE 29

SEtTRED

Section 29.01. This Lease and all amendments,
modifications and extensions hereof which do not reduce the Rental
payable by Tenant, and all rights of Tenant under all of the
foregoing, are and shall be superior in priority to all present and
future Secured Loans.

Section 39 . 02 . If any act or omission of Landlord would
give Tenant the right, immediately or after lapse of a period of
time, to cancel or terminate this Lease, or to claim a partial or
total eviction. Tenant shall not exercise such right (a) until it
has given written notice of such act or omission to Landlord and to
each Trustee of whose name and mailing address Tenant has been
given notice, and (b) until a reasonable period for remedying such
act or omission shall have elapsed following the giving of such
notice and following the time when each such Trustee shall have
become entitled under its respective Secured Loan to remedy the
same or to perform or to cause to be performed Landlord's
obligations hereunder (which reasonable period, if required by any
such Trustee, shall in no event be less than the period to which
Landlord would be entitled under this Lease or otherwise, after
similar notice, to effect such remedy, plus thirty (30) days, and
the period of time needed by such Trustee to obtain possession of
the Improvements or ownership interest pledged, as the case may be,
by foreclosure or otherwise), provided such Trustee shall with due
diligence (i) give Tenant notice of intention to remedy such act or
omission and (ii) commence and continue to remedy such act or
omission to the extent it is able to do so without possession of
the Improvements or such ownership interest, as the case may be.
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The provisions of this Section 29.02 are not intended to and shall
not be construed to limit, qualify or modify the provisions of
Article 22 or any other provisions of this Lease.

Section 2g.03.

If at any time a Trustee shall succeed to the rights of
Landlord as lessor under this Lease, whether through foreclosure
action, assignment in lieu of foreclosure or otherwise, then
neither such Trustee nor anyone claiming by, through or under such
Trustee, shall be:

(1) liable for any act or omission of Landlord (or
its predecessors in interest);

(2) subject to any offsets or defenses which Tenant
may have against Landlord (or its predecessors in
interest);

(3) bound by any covenant of Landlord to undertake
or complete any construction of the Premises or the
Improvements or any portion thereof;

(4) except for Landlord's obligations under
Section 5.02 or 5.04, bound by any obligation to make any
payment to Tenant, or provide any services or perform any
repairs, maintenance or restoration provided for under
this Lease to be performed before the date that the
Trustee becomes the landlord of Tenant, nor shall the
Trustee be bound by any obligation to make any payment to
Tenant with respect to construction performed by or on
behalf of Tenant at the Premises;

(5) bound by any obligation to repair, replace,
rebuild or restore the Premises, the Improvements or any
part thereof, in the event of damage by fire or other
casualty, or in the event of partial condemnation; or

l€) provided that Landlord or the Trustee had given
Tenant prior notice of the Trustee's consent rights with
respect to modifications of this Lease, bound by any
modification of this Lease made without the written
consent of such Trustee where such consent is required
under the terms of its Secured Loan.

Section 2?.04. Tenant shall, promptly upon request
therefor, enter into reasonable amendments or modifications to this
Lease, by instrument in recordable form, and/or execute and deliver
any affidavits, certificates, documents and/or other information,
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if requested to do so by the Trustee or a proposed Trustee as a
condition precedent to the placing, replacing, refinancing or
extending of a Secured Loan (including, without limitation,
execution and delivery of an acknowledgment of or a consent to an
assignment by Landlord of its interest in this Lease to a -special
purpose entity), provided that same shall not adversely affect the
rights or benefits of Tenant hereunder, impose additional
obligations on Tenant (other than with respect to sending copies of
notices) , change the Term, increase the Rental or change the
Premises. No amendment or modification of this Lease shall be
effective without the prior written consent of the Trustee if
required under the terms of its Secured Loan.

ARTICLE 30

SUCCESSORS AND ASSIGNS

Except as otherwise expressly provided in this Lease, the
provisions of this Lease shall bind and benefit the successors and
assigns of the parties hereto with the same effect as if mentioned
in each instance where a party is named or referred to; provided,
however, that (a) no violation of the provisions of Article 10
shall operate to vest any rights in any successor or assignee of
Tenant and (b) the provisions of this Article 30 shall not be
construed as modifying the provisions of Article 10 or the
conditions of limitation contained in Article 24,

ARTICLE 31

CERTIFICATES BY LANDLQm? AND

Section 31.01. Tenant shall, within twenty (20) days
after each request by Landlord, but not more than twice in any
calendar year, execute, acknowledge and deliver to Landlord a
statement in writing:

(a) certifying that this Lease is unmodified and in full
force and effect (or if there have been modifications, that the
same, as modified, is in full force and effect and stating the
modifications);

(b) stating whether or not to the knowledge of Tenant
there is a continuing default by Landlord in the performance or
observance of -any covenant, agreement or condition contained in
this Lease to be performed or observed by Landlord;

(c) stating whether or not Tenant has received from
Landlord a written notice of default by Tenant in the performance
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or observance of any covenant, agreement or condition contained in
this Lease to be performed or observed by Tenant which remains
un cured;

(d> stating the Expiration Date;

(e) specifying the dates through which the Fixed Rents
and Impositions have been paid;

(f) stating whether or not there is pending any action,
arbitration or proceeding between Landlord and Tenant arising under
this Leas?, and, if so, the nature thereof;

(g) certifying that Tenant has no counterclaims, defenses
or right to offset against any amounts due to Landlord under this
Lease, and that Tenant is not entitled to any concessions, rebates
or any reductions in Fixed Rents or other Rental under this Lease
for whatever reason as of the date the statement is given;

(h) stating that the addresses for Notices are as set out
in this Lease or as stated in the statement; and

(i) certifying that the statement shall be binding upon
Tenant and may be relied upon by any then existing or prospective
(x) Trustee, assignee or purchaser of all or a portion of
Landlord's interest in this Lease, and (y) purchaser of all or a
portion of the stock of Landlord.

31 ,02 . Landlord agrees from time to time upon
not less than twenty (20) days' prior notice by Tenant, but not
more than twice in any calendar year, to execute, acknowledge and
deliver to Tenant a statement in writing certifying the following:
(a) that this Lease is unmodified and in full force and effect (or
if there have been modifications, that the same, as modified, is in
full force and effect and stating the modifications) , (b) the date
to which Fixed Rents have been paid, (c) whether or not to the
knowledge of Landlord there are any continuing Defaults or Events
of Default and, if so, specifying each such Default and Event of
Default of which Landlord may have knowledge, (d) the Expiration
Date, (e) stating whether or not there ia pending any action,
arbitration or proceeding between Landlord and Tenant arising under
this Lease, and, if so, the nature thereof and (f) stating that the
addresses for Notices are as set out in this Lease or as stated in
the statement. Such statement shall be binding upon Landlord and
may be relied upon by any then existing or prospective Mortgagee,
assignee, purchaser of all or a portion of Tenant's interest in
this Lease or a Subtenant.
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Section 31.0|. Tenant agrees from time to time at
Landlord's request in connection with. Landlord's entering into any
Secured Loan or refinancing of any Secured Loan during the Term, to
provide Landlord with an opinion of Tenant's counsel which shall be
addressed to the Trustee or prospective Trustee, and to Landlord,
and shall provide in substance that (a) Tenant was duly formed and
is validly existing and the Persons who executed this Lease on
behalf of Tenant had the legal authority to execute this Lease, (b)
this Lease is valid, binding and enforceable against Tenant in
accordance with its terms, (c) Tenant's execution, delivery and
performance of the provisions of this Lease will not violate or be
in conflict with (i) any law, regulation or ordinance applicable to
Tenant, or (ii) any provision of any agreement, indenture, covenant
or restriction to which Tenant is bound, and (d) no litigation is
continuing, pending or threatened against Tenant or the Premises
which would affect the validity and/or enforceability of this
Lease . Landlord shall give Tenant reasonable prior notice of its
need for any such opinion. Such opinion shall state that it also
may be relied on by counsel for Landlord and the Trustee or
prospective Trustee, of such Secured Loan or refinanced Secured
Loan.

CONSENTS

Section 32.01.

(a) All consents and approvals which may be given under
this Lease shall, as a condition of their effectiveness, be in
writing. The granting of any consent or approval by a party to
perform any act requiring consent or approval under the terms of
this Lease, or the failure on the part of a party to object to any
such action taken without the required consent or approval, shall
not be deemed a waiver by the party whose consent was required of
its right to require such consent or approval for any further
similar act, and each party hereby expressly covenants and warrants
that as to all matters requiring the other party's consent or
approval under the terms of this Lease, the party requiring the
consent or approval shall secure such consent or approval for each
and every happening of the event requiring such consent or
approval, and shall not claim any waiver on the part of the other
party of the requirement to secure such consent or approval.

(b) If Tenant shall request Landlord's consent and
Landlord shall fail or refuse to give such consent unreasonably in
an instance where Landlord is required pursuant to a provision of
this Lease not to withhold its consent unreasonably, Landlord's
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liability hereunder for damages, if any, shall b« limited as
provided in Article 40.

(c) Any matter or thing which is required under this
Lease to be done "satisfactorily" or to the "satisfaction" of a
party need only be done "reasonably satisfactorily" or to the
"reasonable satisfaction" of that party.

ARTICLE 3.3

AT END OF TERM

Section 33.01,. On the last day of the Term, or upon any
earlier termination of this Lease, or upon a re-entry by Landlord
upon the Premises pursuant to Article 24 hereof, Tenant shall well
and truly surrender and deliver up to Landlord the Premises (a) in
Safe Condition and in compliance with the first sentence of Article
Seventeenth of the Ground Lease (but not any other portion of such
Article} , except that the track shall be required to be in good
condition, but not "perfect condition" (provided, however, that
Landlord shall have the right to enter the Premises during the last
365 days of the Term to restore the track to "perfect condition*
within the meaning set forth in the Ground Lease and to cause the
Premises to be in compliance with the Ground Lease, including,
without limitation, Article Seventeenth thereof , at Landlord's cost
and expense to the extent such performance exceeds the obligations
of Tenant under Sections 12.01 and 14.01 and this Section 33.01},
and (b) free and clear of all lettings, occupancies, liens and
encumbrances other than those consented to by Landlord or subject
to recognition in accordance with Section 10 . 09 (b) hereof and
Permitted Exceptions. Tenant hereby waives any notice now or
hereafter required by law with respect to vacating the Premises on
any such termination date.

Section 33.02. On the last day of the Term or upon any
earlier termination of this Lease, or upon re-entry by Landlord
upon the Premises pursuant to Article 24 hereof, Tenant shall
deliver to Landlord, to the extent Tenant is then in possession of
the same, Tenant's executed counterparts of all Subleases and any
service and maintenance contracts then affecting the Premises, true
and complete maintenance records for the Premises, all original
licenses and permits then pertaining to the Premises, permanent or
temporary Certificates of Occupancy then in effect for the
Improvements, and all warranties and guarantees then in effect
which Tenant has received in connection with any work or services
performed or Equipment installed at or on the Premises, together
with a duly executed assignment thereof to Landlord.
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ARTICLE 34

ENTIRE AGREEMENT

This Lease, the Environmental Release, Landlord's
Certificate and the other documents executed and delivered
simultaneously herewith by Landlord, Tenant and the Ground Lessor
contain all of the promises, agreements, conditions, inducements
and understandings between Landlord and Tenant relating to the
Premises and there are no promises, agreements, conditions,
understandings, inducements, warranties or representations, oral or
written, expressed or implied, between them other than as expressly
set forth in any of the foregoing documents.

ARTICLE 35

QUJET ENJOY»|EffT

Landlord covenants that, if and as long as this Lease
shall not have been terminated in accordance with Section 24. 03 (a)
hereunder, Tenant and any Person claiming through or under Tenant
shall and may (subject, however, to the provisions, reservations,
terms and conditions of this Lease) peaceably and quietly have,
hold and enjoy the Premises for the term hereby granted without
molestation or disturbance by or from Landlord or any Person
claiming through or under Landlord and free of any encumbrance
superior to this Lease and Tenant's interest hereunder created or
suffered by Landlord, except (a) the Ground Lease, (b) those
encumbrances created or suffered by Tenant, and (c) the Permitted
Exceptions, including, without limitation, the Assumed Agreements,
the Indentures and prior to the twenty-fifth (25th) anniversary of
the date hereof, the Other Agreements which are not 'Material
Defects, and thereafter, all Other Agreements . The foregoing does
not, and shall not be deemed to, create or give to any Person
claiming through or under Tenant or to any other Person except
Tenant any claim or right of action against Landlord. This
covenant shall be construed as a covenant running with the Land, to
and against successors to Landlord's interest in this Lease, and is
not, nor shall it operate or be construed as, a personal covenant
of Landlord, except to the extent provided in Articles 40 and 42.

ARBITRATION

In such cases where this Lease expressly provides for the
settlement of a dispute or question by arbitration, and only in
such cases, the party desiring arbitration shall appoint a
disinterested person as arbitrator on its behalf and give notice
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thereof to th« other party who shall, within twenty (20) days
thereafter, appoint a second disinterested person as arbitrator on
its behalf and give written notice thereof to the first party. The
two (2) arbitrators thus appointed shall together appoint a third
disinterested person within twenty (20} days after the appointment
of the second arbitrator, and said three (3) arbitrators shall, as
promptly as possible, determine the matter which is the subject of
the arbitration and the decision of the majority of them shall be
conclusive and binding on all parties and judgment upon the award
may be entered in any court having jurisdiction. If a party who
shall have the right pursuant to the foregoing to appoint an
arbitrator fails or neglects to do so, then and in such event, the
other party (or if the two (2) arbitrators appointed by the parties
ahall fail to appoint a third arbitrator when required hereunder,
then either party) may apply to any court of competent jurisdiction
to appoint such arbitrator. The arbitration shall be conducted in
the City and County of New York and, to the extent applicable and
consistent with this Article 36, shall be in accordance with the
Commercial Arbitration Rules then obtaining of the American
Arbitration Association or any successor body of similar function.
The expenses of arbitration and the fees and disbursements of the
third arbitrator shall be shared equally by Landlord and Tenant but
each party shall be responsible for the fees and disbursements of
the arbitrator it appoints and its own attorneys and the expenses
of its own proof. Landlord and Tenant agree to sign all documents
and to do all other things necessary to submit any such matter to
arbitration and further agree to, and hereby do, waive any and all
rights they or either of them may at any time have to revoke their
agreement hereunder to submit to arbitration and to abide by the
decision rendered thereunder. The arbitrators shall have no power
to vary or modify any of the provisions of this Lease and their
jurisdiction is limited accordingly. The Trustee and any Mortgagee
may participate in such proceeding, provided each such party bears
the fees and expenses of its counsel and proof.

ARTICLE 37

OF CERTAI ROVISIONS

If any term or provision of this Lease or the application
thereof to any person or circumstances shall, to any extent, be
invalid or unenforceable, the remainder of this Lease, or the
application of such term or provision to persons or circumstances
other than those as to which it is held invalid or unenforceable,
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shall not be affected thereby, and each term and provision of this
Lease shall be valid and be enforced to the fullest extent
permitted by law,

ARTICLE 38

ENVIRO|NHENTAI. MATTERS

Se.ctj.oa .38.01. Tenant shall at all times and in all
respects comply with all Environmental Laws.

Section 38.0%. In addition to Tenant's obligations under
Article 19, Tenant shall indemnify and hold harmless the Landlord
Indemnified Parties from and against any and all liabilities,
including strict liability, injuries, charges and expenses,
including without limitation, reasonable attorneys' consultants'
and experts' fees and disbursements (collectively, "Environmental
Losses*), paid, incurred or suffered by, or asserted against any
Landlord Indemnified Party, by any Person or Governmental Authority
for, with respect to, or as a result of (a) Tenant's or any of
Tenant's Subtenant's, agents', assignees', employees',
representatives' or contractors', failure to comply with any
Environmental Laws from and after the date hereof, and (b) the use,
installation, burial, storage, spillage, discharge or emission, to
the extent the same occurs from and after the date hereof, of any
Hazardous Material into, at or about the Premises. For the
purposes hereof, the term "Environmental Laws* shall mean any and
all federal, state, local, or municipal laws, rules, orders,
regulations, statutes, ordinances, codes, decrees, or requirements
of any Governmental Authority regulating, relating to, or imposing
liability or standards of conduct concerning any Hazardous
Material, as now or hereafter in effect, including, without
limitation, the Clean Hater Act also known as the Federal Water
Pollution Control Act {"FWPCA"), 33 U.S.C. S 1251, et seq., the
Toxic Substances Control Act ("TSCA"), 15 U.S.C. § 2601, et seq.,
the Clean Air Act ("CAA"), 42 U.S.C. S 7401, et seq., the Federal
Insecticide, Fungicide, and Rodenticide Act ("PIFRA"), 7 U.S.C.
S 136, et seq., the Safe Drinking Water Act ("SDWA") „ 42 U.S.C.
S 300f, et seq., the Surface Mining Control and Reclamation Act
{"SMCRA"), 30 U.S.C., S 1201, et seq., the Comprehensive
Environmental Response, Liability, and Compensation Act ("CERCliA"},
42 U.S.C. § 9610, et seq., the Superfund Amendment and
Reauthorization Act ("SARA"), Public Law 99-499, 100 stat. 1612,
the Emergency Planning and Community Right To Know Act ("BPCRKA"),
42 U.S.C. S 11001, et seq., the Resource Conservation and Recovery
Act ("ROTA"), 42 U.S.C. f 6901, et seq., and any analogous state
laws.
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gection 38.03. For purposes hereof, "Hazardous
Material(s)" shall mean and include (i) any hazardous, toxic, or
dangerous waste, substance, or materials defined or listed as such
in (or for the purpose of) any applicable Environmental Laws; (ii)
any other waste, substance, or material that exhibits any.of the
characteristics enumerated in 40 C.F.R., 261.20*261.24, inclusive,
or any successor regulations thereto, and those extremely hazardous
substances currently listed under Section 302 of SARA, (as defined
in the Environmental Release); (iii) any asbestos or asbestos
containing materials; (iv) urea formaldehyde insulation; and (y)
petroleum or any fraction of petroleum.

Section 36.04. If Tenant receives any notice of any
order, citation, enforcement action, or the commencement of any
judicial or administrative proceeding with regard to Hazardous
Materials in, on, at or about the Premises (an "Environmental
Complaint*) from any Person (including, without limitation, the EPA
or any other Governmental Authority), then Tenant shall within ten
(10) Business Days thereafter notify Landlord of said notice.

Section 3g J)5.

(a) Tenant shall bear the responsibility and expense to
cleanup, remove, remediate, resolve or minimize the impact of, or
otherwise deal with in accordance with all applicable Environmental
Laws any Environmental Complaint involving matters covered by
clauses (a) and (b) of Section 38.02.

(b) The Landlord Indemnified Parties shall have the
right to be kept fully informed upon due inquiry by any of them of
the status of any Environmental Complaint and to participate in the
defense thereof at their sole expense, but Tenant shall not waive
the attorney-client privilege, or any other privilege relating to
the confidentiality of any communications relating thereto. If
Tenant does not pay or promptly commence to compromise or defend
against such Environmental Complaint asserting Environmental Losses
against any of the Landlord Indemnified Parties, or fails
diligently to pursue the compromise or defense of such
Environmental Complaint, then the Landlord Indemnified Parties may
thereafter pay, compromise or defend against such Environmental
Complaint with counsel of their choosing, and all expenses incurred
by the Landlord Indemnified Parties in so doing shall be paid by
Tenant on demand therefor.

(c) Tenant's obligations under this Section 38.05 shall
survive the expiration or earlier termination of this Lease.
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Section 38.06. Tenant acknowledges that Landlord has
made no representation or warranty whatsoever regarding Hazardous
Materials in, on, at or about the Premises or any other
environmental matter, except as expressly set forth in the
Environmental Release.

Section 3g.07. Notwithstanding anything to the contrary
contained herein, Tenant shall not be required to comply with any
Environmental Laws to the extent the Premises or the activities or
operations of Tenant thereon are exempt from same pursuant to
Section 1266, subdivision 8 of the New York Public Authorities Law
or any successor or other provision of law and nothing herein shall
be deemed a waiver by Tenant of any exemption from local laws to
which Tenant is so entitled, provided that as a result thereof
Landlord is not thereby liable for compliance with such
Environmental Laws.

Section 36.08. Notwithstanding anything to the contrary
contained in this Lease, the provisions of this Lease shall not
affect the responsibility and liability of Landlord and Tenant with
respect to Hazardous Materials and other environmental matters
existing in, on, at, under or about the Premises prior to the date
hereof, which responsibility and liability shall be governed and
determined by the terms of the Environmental Release, the Original
Lease and applicable Requirements and Environmental Laws. With
respect to actions, lawsuits, claims, and cross-claims arising from
negligence or willful misconduct by any Person with respect to
Hazardous -Materials in, on, at or about the Premises prior to the
date hereof, each of the parties hereto expressly retains any
rights or defenses they may have with respect thereto under the
Original Lease, applicable Requirements, Environmental Laws and
common law, except as expressly set forth in the Environmental
Release.

ARTICLE 39

MISCELLANEOUS

Section 39.01. The Table of Contents and the captions of
this Lease are for convenience of reference only and in no way
define, limit or describe the scope or intent of this Lease or in
any way affect this Lease.

Section 3p.02. The use herein of the neuter pronoun in
any reference to Landlord or Tenant shall be deemed to include any
individual Landlord or Tenant.
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Sectiop 39.03. Subject to the provisions of Section
39.13 hereof, if more than one Person is named as or becomes
Landlord or Tenant herexinder, the other party may require the
signatures of all such Persons in connection with any notice to be
given or action to be taken by that party hereunder. Each.Person
constituting Tenant or Landlord (other than a limited partner, if
any such Person is a limited partnership) shall be fully liable for
all of that party's obligations hereunder, subject to Article 40.
Any notice by a party to any Person named as the other party and
designated in Section 25.01 (or in any notice given pursuant to
that Section) as an addressee of notices shall be sufficient and
shall have the same force and effect as though given to all Persons
named as such other party.

Section 39.04. The terns "herein", "hereunder" and words
of similar import shall be construed to refer to this Lease as a
whole, and not to any particular Article or Section, unless
expressly so stated.

Section 39.05. The term "and/or* when applied to two or
more matters or things shall be construed to apply to any one or
more or all thereof as the circumstances warrant at the time in
question.

Section 39.06. Landlord and Tenant each covenants,
warrants and represents to the other that no broker was
instrumental in bringing about or consummating this Lease and that
it had no dealings with any broker or other Person concerning the
leasing of the Premises. Landlord and.Tenant shall each indemnify
and hold the other harmless against and from any claims for any
such brokerage commissions or fees, and all costs, expenses and
liabilities in connection therewith, including, without limitation,
attorneys' fees and expenses, (a) in connection with such claims if
any broker or other Person claims to have had dealings with the
indemnifying party and/or (b) in connection with the enforcement of
a party's rights under this Section 39.06.

Section 39.07. This Lease may not be changed, modified
or terminated orally, nor may any provision hereof be waived, but
only by a written instrument of change, modification or termination
executed by the party against whom enforcement of any change,
modification or termination or waiver is sought.

Sectipn 39.08. This Lease shall be governed by and
construed in accordance with the laws of the State of New York,
applicable to leases made and to be performed in said State,
without the aid of any canon or rule of law requiring construction
against the party drawing or causing this Lease to be drawn.
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Secf:!op 3?.09. Unless otherwise provided herein, all
references in this Lease to "Articles" or "Sections" shall refer to
the'designated Article (s) or Section(s), as the case may be, of
this Lease.

Sectio^3g.10. This Lease shall not be construed to
create a partnership or joint venture between the parties.

Section 39.11. Upon the expiration or other termination
of this Lease, neither party shall have any further obligation or
liability to the other except as otherwise expressly provided in
this Lease, the Environmental Release and any other documents
executed and delivered by Landlord, Tenant and the Ground Lessor in
connection herewith and except for such obligations which by their
nature or under the circumstances can only be, or by the provisions
of this Lease, may be, performed after such expiration or other
termination; and, in any event, unless otherwise expressly provided
in this Lease, any liability for a payment which shall have accrued
to or with respect to any period ending at the time of expiration
or other termination of this Lease shall survive the expiration or
other termination of this Lease.

Section 39.12. The provisions of this Lease are intended
to be for the sole benefit of the parties hereto and their
respective successors and assigns, and none of the provisions of
this Lease are intended to be, nor shall they be construed to be,
for the benefit of any third party.

Section 39.13. Pursuant to a separate agreement, Owasco
has designated American Premier as its agent to act on its behalf
in connection with this Lease, including, without limitation, to
exercise powers and perform duties hereunder as are imposed on
Owasco as Landlord hereunder. Such separate agreement shall not be
terminated or materially modified or amended without the consent of
Tenant, which consent shall not be unreasonably withheld,
conditioned or delayed. Such designation shall include, without
limitation, the rights to receive Rental payments, to give and
receive Notices and to bind Landlord for all purposes hereunder.

ARTICLE4Q

LIMITATION OP LIABILITY

Section. 40.01. Subject to the limitations set forth in
Section 42.03, Tenant shall look only to Landlord's interest in and
to the Premises and as lessee under the Ground Lease for the
collection of any judgment (or other judicial process) requiring
the payment of money by Landlord in the event of a breach or
default under this Lease by Landlord, and no other property or
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assets of Landlord, or of any direct or indirect owner of an
interest in Landlord, or any officers, directors, partners, other
principals or employees of Landlord (each a "Protected Person")
shall be subject to levy, execution or other enforcement procedures
for the satisfaction of any such judgment (or other judicial
process). The interest in and to the Premises of Landlord under
this Lease shall consist of the rents (including, without
limitation, any Fixed Rents for the First Rent Period which have
been prepaid by Tenant in accordance with the provisions of Section
3.08 and any Fixed Rents which have been prepaid for the Second
Rent Period and/or the Extended Rent Period pursuant to the
provisions of this Lease, but only to the extent that such prepaid
Fixed Rents were on account of periods subsequent to the date of
Tenant's institution of any action seeking judgment against
Landlord with respect to this Lease), income, receipts, revenues,
issues and profits issuing from the Premises to the benefit of
Landlord, any money or securities deposited by Tenant with Landlord
and any award to which Landlord may be entitled in any condemnation
proceedings or by reason of a temporary taking of the Premises;
provided, however, the interest in and to the Premises of Landlord
under this Lease shall not be less than $4,000,000.00 during the
First Rent Period. In confirmation of the foregoing, if Tenant
shall acquire a lien on any other property or assets of Landlord or
of any Protected Person, by judgment or otherwise arising in
connection with Landlord's obligations under this Lease, Tenant
shall promptly release such lien by executing and delivering an
instrument in recordable form'to that effect prepared by Landlord
or such Protected Person; but such instrument of release shall not
release any such lien on the interest of Landlord in the Premises
and as lessee under the Ground Lease.

Section 40.02. Without limiting the foregoing,;in the
event that American Premier or any successor to its interest
hereunder ceases to hold the lessee's interest under the Ground
.Lease as the result of the termination of the Ground Lease or a
sale or sales or transfer or transfers of its interest as lessee
under the Ground Lease (other than an assignment of such interelt
in connection with a Secured Loan) or if Owasco ceases to be the
owner of the premises described in Exhibit "A-2" as a result of a
sale or sales or transfer or transfers of its interest as owner
(other than an assignment of such interest in connection with a
Secured Loan), then, provided that the party terminating the Ground
Lease, or the purchaser or the transferee in any such sale or
transfer, executes an instrument assuming the obligations of
Landlord hereunder from and after the date of such termination,
sale or transfer, such terminated party, or such transferring or
selling party shall be and hereby is entirely freed and relieved of
all agreements, covenants and obligations of Landlord hereunder to
be performed on or after the date of such termination, sale or
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transfer, the remaining liability of any such party, if any, to be
subject to the provisions of this Article 40.

Section ...4 0. 03. Notwithstanding anything to the contrary
set forth in this Article 40, the provisions of Section 40-. 01 and
40.02 shall not apply to Landlord's indemnity under Section
19.03{b) or Section 26.01.

ARTICLE 41

Î ANDLORD'S RIGHT TO PERFORM TENANT'S COVENANTS

Section 41,03,. If an Event of Default occurs, then
Landlord, without waiving or releasing Tenant from any obligation
of Tenant contained in this Lease, may (but shall be under no
obligation to} perform such obligations on Tenant's behalf.

Section 41.02 . All reasonable sums paid by Landlord and
all costs and expenses (including, without limitation, reasonable
attorneys' fees and disbursements) incurred by Landlord in
connection with its performance under Section 41.01 of any of
Tenant's obligations, together with interest thereon at the Late
Charge Rate from the respective dates that Landlord makes each such
payment until the date of actual repayment to Landlord, shall be
paid by Tenant to Landlord on demand as additional rent. Any
payment or performance by Landlord pursuant to the foregoing
provisions of this Article 41 shall not be nor be deemed to be a
waiver or release of breach or default of Tenant with respect
thereto or of the right of Landlord, if applicable, as set forth in
Article 24, to terminate this Lease, institute summary proceedings
and/or take such other action as may be permissible hereunder if an
Event of Default by Tenant shall have occurred.

ARTICLE 4.2

ASSIGNMENT AND ASSUMPTION OF
MATERIAL

Section 42.01.

(a) Landlord hereby grants, transfers and assigns to
Tenant, for the duration of the Term, all of Landlord's right,
title and interest in, to and under, together with the rights to
any revenues issuing therefrom, the Permitted Exceptions,
including, without limitation, the Indentures, the assumed
agreements (the "Assumed Agreements") which are listed in Exhibit
•F;. annexed hereto and made a part hereof, and any easements,
covenants and agreements and other rights reserved for the benefit
of the Premises under such Indentures and Assumed Agreements {the
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"Reserved Rights") . Tenant shall have the exclusive power and
authority to exercise the Reserved Rights during the Term. Upon
request from Tenant, Landlord shall, and shall cause the Ground
Lessor to, execute such further documents as may be reasonably
required to (i) assist Tenant in confirming its rights and
obligations under this Section 42.01 and (ii) perform such
obligations under the Assumed Agreements as are solely within the
power of Landlord and/or the Ground Lessor to perform (e.g., to
convey title pursuant to the Development Agreements to the
purchasers thereunder) .

(bJ Except as expressly provided to the contrary in this
Lease , Tenant hereby assumes and agrees to perform during the Term,
at Tenant's sole rcost and expense, all obligations of Landlord
under (i) the Indentures, fii) the Assumed Agreements, (iii) all
other Permitted Exceptions, I except 'the' Ground Lease, the 383
Contract, the, Philip Morris- Declaration* the Bond Mortgagee, the
Secured Loans' and the Other Agreements.]! The foregoing assumption
is expressly limited to Eh« extent Tiecrftssary to release Landlord
from liability for the obligations assumed hereunder, and shall not
be deemed to create an assumption for the benefit of any person or
entity other than Landlord, the Ground Lessor and the Trustees, if
any, or to create any additional liability on the part of Tenant in
excess of that provided in the Permitted Exceptions, or to
constitute a waiver by Tenant of any exemption from any laws or
other matters from which Tenant is exempt by law.

Sectiop 43.02.

(a) Upon Tenant's having knowledge and/or notice of a
Material Defect, Tenant shall promptly deliver notice thereof (the
•Defect Notice") to Landlord. If Landlord! shall have knowledge or
notice of a Material Defect, Landlord shall promptly deliver the
Defect Notice to Tenant. Upon Landlord's receipt or delivery of
the Defect Notice or other knowledge or notice of a Material
Defect, Landlord shall promptly and diligently undertake to obtain
a termination, cure, release or subordination of, or obtain an
easement or license over for the balance of the Tern, such Material
Defect, or use any other legal means, in all events designed to
incur the least amount of Cure Costs and the least amount of
disruption to the operation of the railroad under the circumstances
(including, without limitation, requesting Tenant to exercise its
powers of condemnation or eminent domain or replacing, relocating
or modifying that portion of the Premises directly affected by the
Material Defect) (any of the foregoing, a "Cure") . The parties
agree that the preferable means of obtaining a Cure, if
appropriate, shall be the assertion of rights of adverse possession
or prescriptive easements. Tenant hereby agrees that, upon
Landlord's request therefor and if desirable under the
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circumstances. Tenant shall commence a condemnation or eminent
domain action to obtain a Cure. Notwithstanding the foregoing, if
(i) Landlord fails to obtain a Cure for any such Material Defect
within one hundred twenty (120) days after Landlord's receipt or
delivery of the Defect Notice or (ii) the Material Defect is of
such a nature that Tenant reasonably determines that without a Cure
thereof, the occurrence of the condition described in Section
42.02(b)(iii) is imminent, Tenant may direct Landlord to
discontinue its efforts to obtain a Cure and thereafter. Tenant
shall use diligent efforts to obtain a Cure for such Material
Defect (including, if deemed advisable by Tenant, through powers of
condemnation or eminent domain or otherwise].

(b) The term "Material Defect" as used in this Lease
shall mean, with respect solely to that portion of the Premises
which lies north of the center line of 57th Street in the Borough
of Manhattan, City of New York, including, without limitation, the
Development Parcels (the "Railroad Parcels"), all of the following:

(i) an Other Agreement shall impose a valid
title encumbrance on, or vest a valid title interest in,
all or a portion of the Railroad Parcels in favor of any
Person that is not an Affiliate of Landlord, Tenant or
the Ground Lessor, which encumbrance or interest is
superior to Tenant's leasehold interest therein; and

(li) the holder of such encumbrance or interest
shall have taken any overt action hostile to Tenant's
possession of the Premises and/or shall have commenced an
action in a court of competent jurisdiction to enforce
its rights under such Other Agreement; and

(iii} the enforcement of such Other Agreement
would materially impair the ability of Tenant to operate
commuter rail service on the Premises substantially in
the manner the same is being operated on the date hereof,
which shall be deemed to have occurred only if a* a
result of such enforcement Tenant is required to remove,
relocate, in each case, from, or materially modify, in
each case, at, its location on the date hereof, any
tracks, switches or track materials; any commuter
railroad stations; any maintenance shops or engine
houses; any signal system apparatus, including
interlockers, sidings, turnouts, bridges, tunnels,
viaducts, culverts or turntables; any power transmission
systems equipment (including power substation equipment,
power and control cables or third rail systems); any
control towers or employee welfare buildings; any
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elevators, escalators, stairways or hoists; or any other
Improvement which is substantially similar in character
and functions to the foregoing items.

Section 42,03.

(a) Subject to the limitations set forth in Section
42.03(c), the aggregate of any and all losses, costs, damages,
expenses and payments, including, without limitation, reasonable
attorneys' fees and disbursements, incurred by Landlord and/or
Tenant in connection with Landlord's or Tenant's efforts to obtain
Cures (collectively, "Cure Costs") shall be allocated between
Landlord and Tenant as follows:

(i) Tenant shall be responsible for the first Two
Hundred Fifty Thousand Dollars ($250,000.00) of Cure Costs;

(ii) Landlord shall be responsible for the next Pour
Million Dollars ($4,000,000.00) of Cure Costs; and

(ill) Landlord and Tenant shall each be responsible
for fifty percent (50%) of Cure Costs exceeding Four Million Two
Hundred Fifty Thousand Dollars ($4,250,000.00).

(b) without limiting the foregoing but subject to the
limitations set forth in Section 42.03(c), to the extent that the
aggregate amount of Cure Costs actually incurred by either Landlord
or Tenant exceeds its allocable share of such Cure Costs as set
forth in Section 42.03(a), within thirty (30) days after its
receipt of a request therefor specifying the Cure Costs incurred,
the other party shall reimburse such overpaying party for such
excess.

(c) Notwithstanding anything to the contrary contained
in this Lease, (i) Landlord's aggregate liability under this
Article 42 shall be limited at all times to the greater of (x) the
"Fixed Amount" portion of the "Rental Period Prepayment Amount« set
forth in Exhibit "C" corresponding to the semi-annual rental period
next following the date Landlord receives the Defect Notice or (y)
$4,000,000.00, less the sura of all amounts previously paid by
Landlord pursuant to this Article 42 and (ii) in no event shall
Landlord have any liability under this Article 42 from and after
the twenty-fifth (25th) anniversary of the date hereof. Without
limiting the generality of the foregoing, if at any time during the
Term the aggregate amount of all Cure Costs allocated to Landlord
under this Article 42 shall exceed such amount, Landlord's
liability under this Article 42 shall be zero and in no event shall
such liability limit be increased for any reason. In no event
shall Cure Costs include consequential damages of Tenant.
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Section 42.QJ. If there shall be any dispute arising
under this Article 42 with respect to (a) whether the type of Cure
obtained or performed satisfied the conditions set forth in Section
42.02 (a) and/or (b) the amount and reasonableness of the Cure Costs
incurred in connection with obtaining a Cure, such dispute shall be
resolved by arbitration in accordance with the provisions of
Article 36 hereof; provided, however, that the arbitrators
appointed with respect to a dispute arising under this Article 42
shall be bound by any judgment beyond right of appeal of a court of
competent jurisdiction with respect to any issue disputed in such
arbitration. Notwithstanding the foregoing, (i) if the curing
p<»rty delivers to the other an appraisal of the Cure from an
independent real estate appraiser who is a member of the Appraisal
Institute and has at least ten (10) years' current experience in
appraising railroad properties, then the curing party shall have
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the right to incur a Cure Cost of up to one hundred twenty percent
(120%) of such appraised value without challenge by arbitration and
(ii) any condemnation award determined by a court resulting from a
Cure by condemnation shall not be subject to challenge by
arbitration.

IN WITNESS WHEREOF, Landlord and Tenant have executed
this Lease as of the day and year first above written.

LANDLORD;

AMERICAN PREMIER
UNDERWRITERS, INC.

By:
Robert Olson
Senior Vice President

THE OWASCO RIVER RAILWAY, INC.

/
By: J

Robert Olson
President

TEN. ANT;

METROPOLI1

By: - ,
P€fcer S\:«fngl
Chairman

CONSENT TO THE PROVISIONS OF
ARTICLE 27 OF THIS LEASE:

THE NEW YORK AND HARLEM RAILROAD COMPANY

•̂  *By: fL$g****Jt
Robert Olson
President
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Ohio
STATE OF

COUNTY OF -HEW" YORK)

On this {[. f day of April, 1994, before me personally came
Robert Olson, to me known, who, being by me duly sworn, did depose
and say that he resides at 4320 Drake Road, Cincinnati, OH 45243;
that he is the President of The New York and Harlem Railroad
Company, the corporation described in and which executed the
foregoing instrument; and that he signed his name thereto by order
of the Board of Directors of said corporation.

Notary Public

SHARON KOSTBt
Notary FuMc, SW» el Ohio
CenmOniM (jpim JMUUT II. 1991
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OHIO
STATE OF WE»-¥eRK )

f-W..|-h>» = ss. :
COUNTY OF NEW~TDRK)

On this .//?"x day of April, 1994, before me personally came
Robert Olson, to me known, who, being by me duly sworn, did depose
and say that he resides at 4320 Drake Road, Cincinnati, OH 45243;
that he is the President of The Owasco River Railway, inc., the
corporation described in and which executed the foregoing
instrument; and that he signed his name thereto by order of the
Board of Directors of said corporation.

Notary Public

SHARON ROSTER
Notary PvWc, Start* of Ohio

M, CMMIMM tn*v JMuwy 11. 1WI
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OVvD
STATE OF «CW YORK )

Ha»"tJisv\. • SS. :
COTINTY OF NEW-TOR**

On this v / day of April, 1994, before me personally came
Robert Olson, to me known, who, being by me duly sworn, did depose
and say that he resides at 4320 Drake Road, Cincinnati, OH 45243)
that he is the Senior Vice President of American Premier
Underwriters, Inc. , the corporation described in and which executed
the foregoing instrument; and that he signed his name thereto by
order of the Board of Directors of said corporation.

Notary Public

SHARON
***«. Steta of Ohto
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STATE OF NEW YORK )
: sa. :

COUNTY OF NEW YORK)

r,JL
On this -f̂ *" day of April, 1994, before me personally came

Peter Stangl, to me known, who, being by me duly sworn, did depose
and say that he resides at 347 Madison Avenue, New York, Hew York
10017; that he is the Chairman of Metropolitan Transportation
Authority, the corporation described in and which executed the
foregoing instrument; and that he signed his name thereto by order
of the Board of Directors of said corporation.

Notary ̂-Publ ic

DOMAU) J. OUEMCK
NOTARY PUBLIC. SUM of Nwv YoA

Ne.24-4M»21«
OualilM in Hngt Counly

Ccmmitwxi Expt«*f
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TRACKAGE RIGHTS AGREEMENT

This Trackage Rights Agreement (Agreement), entered this

fô day of ri , 1991, to become effective as of

January lr 19_83, is made by and between the Metro North Commuter

Railroad Company (METRO N0.)r Metropolitan Transportation

Authority (MTA), Connecticut Department of Transportation (CDOT),

and Consolidated Rail Corporation (Conrail) .

WITNESSETH

WHEREAS, the Northeast Rail Service Act of 1981 (NERSA)

directed in Section 1137 that Conrail convey to commuter

authorities Rail Properties used or useful in the operation of

J. commuter service and retain appropriate trackage rights for its

freight operations on those properties; and

WHEREAS, in accordance with NERSA §1136 and S1137, the

parties hereto have executed Transfer Agreements, dated as of

September 1, 1982 (Transfer Agreements); and

WHEREAS, Section 9.01 of the Transfer Agreements provides

that tha parties will enter into a trackage rights agreement; and

WHEREAS, litigation before the Special Court, established by

the Regional Rail Reorganization Act of 1973, has confirmed

Conrail 's right to continue freight operations under the terms of

the Harlem-Hudson Lease Agreement, the MTA Purchase and Lease

Agreement and the CTA Lease Agreement; and



WHEREAS, in accordance with NERSA and the Transfer

Agreements, it is necessary to establish appropriate rights and

responsibilities between the parties for continued operation of

rail commuter passenger and freight service over MTA/CDOT Rail

Properties an4 Conrail Rail Properties;

NOW, THEREFORE, in consideration of the covenants,

agreements, representations, and warranties contained herein, and

intending to be legally bound, METRO NO., MTA, CDOT and Conrail

agree as follows:

ARTICLE I

DEFINITIONS

Section 1.01. Definitions

(a) "Actual Costs" shall mean all expenses incurred by the

party in connection with a transaction, including retroactive

wage adjustments and the party's applicable additives and

over-head rates in effect at the time the work is performed.

(b) "CDOT" shall mean the Connecticut Department of

Transportation.

(c) "Car Mile" shall mean a locomotive, car, unit of

self-propelled work equipment, whether or not loaded, whether or

not carrying passengers or freight, moved one mile over Rail

Properties.

(d) "Conrail" shall mean the Consolidated Rail Corporation,

a corporation organized under the laws of the Commonwealth of

Pennsylvania.
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(e) "Conrail Rail Properties" shall mean the rail

properties, including (except as otherwise specifically provided

herein) additions and betterments thereto, enumerated and so

identified in Exhibits 2 and 6 hereto.

{f) "Crossover" shall mean a track fixture which is used to

switch a train from one track to an adjacent parallel track and

consists of two (2) turnouts. A turnout consists of a switch and

other track components.

(g) "NERSA" shall mean the Northeast Rail Service Act • of

1981.

(h) "METRO NO." shall mean the Metro North Commuter Railroad

Company, a public benefit corporation of the State

of New York and a wholly owned subsidiary of Metropolitan

Transportation Authority.

J (i) "MTA/CDOT Rail Properties" shall mean the rail

properties identified in Exhibits 1, 4 and 5 owned or leased by

MTA, METRO NO. or CDOT, respectively, including facilities

existing thereon and additions and betterments thereto. Rail

Properties identified in Exhibits 4 and 5 are those properties

which are presently used solely by Conrail for its freight

operation. Properties identified in Exhibit 1 are those jointly

used properties which have been or are presently used by Conrail

for its freight operations and are presently used by METRO NO.

for its passenger operations.

(j) "MTA" shall mean the Metropolitan Transportation

Authority.
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(k) "Non-Routine Maintenance" shall be that work generally
)

performed and programmed on a maintenance cycle, on a project or

emergency basis, including, but not limited to, partial or entire

replacement of switch timbers, ties, metal materials, ballast,

switch standa, signal apparatus, and derails, if any.

(1) "Owner" shall mean Conrail, when referring to Conrail

Rail Properties, and shall mean METRO NO. when referring to MTA

or CDOT Rail Properties.

(m) "Parties" shall mean Conrail, METRO NO., MTA and CDOT

collectively.

(n) "Rail Properties" shall mean the MTA/CDOT Rail

Properties or Conrail Rail Properties as set forth in the

Exhibits to this Agreement.

(o) "Routine Maintenance" shall be that work performed by

' basic maintenance forces including, but not limited to,

inspections, switch stand and rod adjustments, lubricating,

welding, respiking, spot surfacing and tamping, signal department

tests and inspection, snow removal and turnout surfacing.

(p) "Transfer Agreements" shall mean the Agreements between

MTA and CDOT, respectively, and Conrail, dated as of September 1,

1982, setting forth terms and conditions for the transfer of

commuter rail properties and operations.

(q) "User" shall mean Conrail, when referring to MTA/CDOT

Rail Properties, and shall mean METRO NO. when referring to

Conrail Rail Properties.
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ARTICLE II

ACCESS TO RAIL PROPERTIES

Section 2.01. Access to MTA and CDQT Rail Properties

(a) MTA and CDOT hereby grant to Conrail, subject to the

provisions of this Agreement, the right to enter upon and utilize

the existing tracks and related operating facilities located on

MTA or CDOT Rail Properties listed in Exhibits 1, 4 and 5 for the

purpose of performing Conrail's freight service, including such

service operated by Conrail for others. This right shall be the

same as that granted to the Peon Central Corporation in (1) the

Harlem-Hudson Lease Agreement, as amended, (2) the MTA Purchase

and Lease Agreement, as amended, and (3) the CTA Lease Agreement,

as amended, and transferred to Conrail pursuant to the Final
1-^ System Plan and affirmed by the Special Court in action No.

83-14.

(b) MTA acknowledges Conrail's continuing right to uset

(1) the freight trackage rights reserved to Perm

Central in the Harlem-Hudson Lease Agreement, as amended,

and in the MTA. Purchase and Lease Agreement, as amended; and

transferred to Conrail pursuant to the Final System Plan

(affirmed by Special Court Action No. 83-14) subject to the

use levels set forth in Appendix III-A of said Agreements,

without payment for such use;

(2) the said trackage rights in excess of the use

levels set forth in Appendix III-A, for which excess freight
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use Conrail shall pay METRO NO. In accordance with Article V

hereof;

(c) CDOT acknowledges Conrail's continuing right to use«

(1) the freight trackage rights reserved to Penn

Central JLn the CTA Lease Agreement and transferred to

Conrail pursuant to the Final System Plan, except for the

segment between Derby Jet. and Waterbury, subject to the use

levels set forth in Appendix III-A of said CTA Lease

Agreement, without payment for such use;

(2) the said trackage rights in excess of the use

levels in said Appendix III-A, for which excess freight use

Conrail shall pay METRO NO. in accordance with Article V

hereof.

(d) NERSA Rail Properties

MTA and CDOT hereby affirm that, subject to the provisions

of this Agreement, Conrail has retained easements (except

easements presently held by other railroads) for freight

operations over rail properties conveyed in fee to MTA or CDOT

pursuant to the provisions of NERSA and the Transfer Agreements

dated as of September 1, 1982 and as reserved in the deeds from

Conrail to MTA or CDOT.

(e) MIA will lease to Conrail for the sum of $1.00 (the

receipt of which is hereby acknowledged) all of that property

known as Chevy Yard, Tarrytown, New York, necessary for Conrail

freight operations and service to freight customers. This

property shall be designated as an Exhibit 4 Rail Property.



(f) Where practicable, Conrail, at Its sole coat and

expense, shall arrange for and obtain necessary heat, water,

electricity and other utility services required for its use. In

the event it ia impracticable to secure any of such services

other than through facilities owned by MTA or CDOT, Conrail shall

install, at its expense, if economically feasible and where

permitted by law, necessary connections, supply lines and meters

to measure its consumption of such services. In the event

separate metering is not feasible, the utility bill shall be

allocated on a fair .and reasonable basis. Neither MTA nor CDOT

shall be liable for any temporary suspension of any such services

unless caused by either MTA or CDOT's negligence or that of their

respective agents or employees. Conrail shall have the right to

use facilities, connections, supply lines and meters presently

••̂  serving the involved Rail Properties.

Section 2.02. Changesin Use of MTA/CDOT Rail Properties

MTA, CDOT or METRO NO. reserve the right to redesignate the

category in which MTA or CDOT Rail Properties shown on Exhibits

1, 4 and 5 are listed to reflect changes in the nature of

passenger services operated over such properties, provided that

in the event METRO NO. or CDOT institute passenger service over

Rail Properties listed in Exhibits 4 or 5, it shall redesignate

such properties as jointly used, and, provided further, that in
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the event Conrail's operation over any of MTA or CDOT Rail

Properties shall terminate, such property shall be deleted from

the Exhibits.

Section 2.03.- AccesstoConrail Rail Properties

(a) Conrail hereby grants to METRO NO., subject to the

provisions of this Agreement, the right to enter upon and utilize

tracks and related operating facilities located on Conrail Rail

Properties listed in Exhibits 2 and 6 for the purpose of

performing rail commuter passenger service.

(b) Conrail hereby grants to CDOT, subject to the

provisions of this Agreement, the right to enter upon and utilize

the tracks and related operating facilities of the Danbury

Secondary (L.C. 4246) between Derby Junction and the

-' Connecticut-New York State Line at about Kile Post 71.2 for the

purpose of performing rail commuter passenger service.

(c) In the event that METRO NO. or CDOT extends its rail

passenger service pursuant to the Transfer Agreements to other

Conrail properties not listed in Exhibits 2 and 6, the provisions

of this Agreement shall apply and such properties shall be

immediately added to Exhibit 2 or 6 as appropriate.

(d) Conrail retains its right to use, or permit another

party or parties to use, Conrail Rail Properties for any rail

purposes, provided that such utilization does not unreasonably

interfere with METRO NO.'s or CDOT's Trackage Rights.
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(e) Where practicable, METRO NO., at its sole cost and
/ ""

expense, shall arrange for and obtain necessary heat, water,

electricity and other utility services required for its use. In

the event it is impracticable to secure any of such services

other than through facilities owned by Conrail, METRO NO. shall

install, at its expense, if economically feasible and where

permitted by law, necessary connections, supply lines and meters

to measure its consumption of such services. In' the event

separate metering is not feasible, the utility bill shall be

allocated on a fair and reasonable basis.. Conrail shall not be

liable for any temporary suspension of any such services unless

caused by its negligence or that of its agents or employees.

METRO NO. shall have the right to use facilities, connections,

supply lines and meters presently serving the involved Rail

^ Properties.

ARTICLE III

MANAGEMENT AND OPERATIONS

Section 3.01. Neyqaven Service Agreement

As between MTA, CDOT and METRO NO., nothing in this

Agreement is intended to amend or negate any provisions of the

Amended and Restated Service Agreement ("Service Agreement")

dated June 21, 1985 among CDOT, MTA and METRO NO. As between

MTA, CDOT and METRO NO., in the event of any inconsistency

between any provision in this Agreement and the Service



Agreement, the provision of the Service Agreement shall govern,

' provided, however, that nothing contained in the Service

Agreement shall in any way amend, change, alter or otherwise

affect Conrail's rights, duties, responsibilities and obligations

set forth in this Agreement.

Section 3.02. MTA AND CDOT Rail Properties

{a) As between METRO NO. and Conrail, METRO NO. retains the

right to establish the overall policies governing the management

and operational control of all rail service over MTA and CDOT

Rail Properties, including, but not, limited to, the dispatching

and control of all trains. METRO NO.'s right shall not be

exercised in a manner which would unreasonably interfere with

Conrail's trackage rights.

(b) The scheduling and movement of revenue passenger trains

•' shall take precedence over all other train movements.

(c) Conrail's freight operating rights described in this

agreement are for the purpose of permitting Conrail to exercise

its trackage rights under Section 2.01 hereof and the agreements

referenced therein, including the right to operate its road and.

local freight trains, as well as switching movements, trains,

locomotives, and other on-track equipment. Conrail shall have

access to all running, side, switching, yard, and interchange

tracks included in MTA or CDOT Rail Properties necessary for the

provision of its freight service so long as that access does not

interfere with existing or planned METRO NO. or CDOT uses.

- 10 -



(d) Conrail shall have the right to amend and increase the
"N

..' level of its freight service, as provided in Sections 3.03 of the

Harlem-Hudson and CTA Lease Agreements and the MTA Purchase and

Lease Agreement.

(e) Conrail may perform special and emergency services,

provided that such operations do not interfere with then existing

METRO NO. uses.

(f) METRO NO. and CDOT reserve the right to operate special

or emergency trains over the properties. Reasonable notice of

such use shall be given to Conrail.

(g) METRO NO. shall not do, or cause to be done, anything

that interferes with Conrail communications on MTA and CDOT Rail

Properties.

Section 3.03 Clearances

) METRO NO. and CDOT guarantee that Conrail shall have

clearance routes satisfactory to Conrail over METRO NO. lines for

movement of all types of equipment and shipments which Conrail

operated and transported, in both local and through freight

service, over these lines as of January 1, 1983. These

clearances on MTA and CDOT Rail Properties are those set forth in

Exhibit 9. METRO NO. and CDOT also guarantee that Conrail shall

have access to all industries located on METRO NO. lines at the

same level of utility which existed as of January 1, 1983, so as

to permit Conrail to provide freight service to and from any of

its customers on MTA or CDOT Rail Properties in the same manner

and to the same extent as existed on January 1, 1983. METRO NO.
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will promptly notify Conrail of any modifications of Exhibit 9

' clearances. If any restrictions on clearances imposed by METRO

NO. or resulting from its maintenance activities after the

effective date of this Agreement are more restrictive than the

clearances sat forth in Exhibit 9, and if such restrictions

require alteration of METRO NO. facilities in order to permit

Conrail to move freight shipments, such alteration shall be made

promptly by METRO NO. at its expense. If a freight shipment

exceeds the clearances on Exhibit 9, and requires alteration of

METRO NO.'s facilities, such alteration shall be at Conrail's

expense. "Facilities'" as used in this Section 3.02(g) includes,

but is not limited to, catenary wire, electric traction

facilities and high level platforms located on MTA and CDOT Rail

Properties. Conrail shall have the right to periodically operate

•' its clearance car over MTA/CDOT Rail Properties in order to check

the clearance levels, which operation may be conducted at least

once every six (6) months. Notwithstanding the above, the parties

understand and agree that the provisions as to clearances are

subject to applicable state law and regulations as they may exist

from time to time.

Section 3.04. Conrail Rail Properties

(a) Conrail retains the right to establish the overall

policies governing the management and operational control of all

rail service over Conrail Rail Properties, including, but not

limited to, the dispatching and control of all trains. Conrail's
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right shall not be exercised in a manner which would unreasonably

•' interfere with METRO NO. 's or CDOT"'s trackage rights.

(b) The scheduling and movement of METRO NO. or CDOT rail

passenger commuter trains shall take precedence over all other

rail movements except Amtrak regularly scheduled revenue

intercity passenger trains.

(c) METRO NO. 's and CDOT 'a passenger operating rights

described in this Agreement are for the purpose of permitting the

operation of commuter passenger trains in revenue service as set

forth herein and in non- revenue service, as well as special

trains/ locomotives, and other on- track equipment* METRO NO. and

COOT (the latter insofar as the Connecticut segment of the

Danbury Secondary Line is concerned) shall have access to and use

of all running, side, switching, yard, and interchange tracks

•— * included in Conrail Rail Properties necessary for the provision

of its passenger service, provided, however, that these uses will

not interfere with Conrail 's existing or planned uses.

(d) Subject to the approval of Conrail, which shall not be

unreasonably withheld or delayed, METRO NO. or CDOT shall have

the right to amend or increase the level of its passenger

service? provided, however, that the character, scheduling, or

extent of the passenger service shall not unreasonably interfere

with Conrail 's existing or planned uses of Conrail Rail

Properties .

(e) METRO NO., subject to reasonable notice to Conrail, may

operate non-scheduled revenue and non-revenue trains, work
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trains, self propelled work equipment, and light engine moves,

provided that auch operations will"not interfere with existing

Conrail uses and will reimburse Conrail the Car Mile rate aet

forth in Section 5.03(a) for auch movements. METRO NO. special

or excursion.trains may be operated provided the operation will

not interfere with Conrail uses; approval to operate auch special

or excursion trains must be acquired in advance, in writing.

Compensation for the operation of special or excursion trains

shall be negotiated on a case by case basis.

(f) METRO NO. regularly scheduled revenue trains,

non-revenue trains, work trains and light engine moves may be

detoured over Conrail Rail Properties not covered by the

Exhibits, in emergencies where interference with Conrail uses

will not result; movement and reimbursement to Conrail for such

' detour trains shall be governed by the rates and provisions

established in the AAR Standard Form For Detour Agreement, then

in effect of which a current copy is attached and incorporated

herein as EXHIBIT 10.

Section 3.05. General Provisions

(a) As used in this Agreement, whenever reference is made to

the trains, locomotives, cars, or equipment of, or in the account

of, one of the parties hereto, such expression means the trains,

locomotives, cars, or equipment in the possession of or operated

by one of the Parties and includes such trains, locomotives,

cars, or equipment which are owned by, leased to, or the

responsibility of such Party. Whenever such locomotives, cars,
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or equipment are owned or leased by one party to this Agreement

and are in the possession or account of the other party to this

Agreement, such locomotives, cars, or equipment shall be

considered those of the latter Party.

(b) User, shall comply with the provisions of applicable

federal, state, and local laws, regulations, and rules respecting

the operation, condition, Inspection, and safety of its trains,

locomotives, cars, and equipment while such trains, locomotives,

cars, and equipment are being operated over the Rail Properties.

User shall indemnify, protect, defend, and save Owner and its

officers, agents, and employees harmless from all fines,

penalties, and liabilities imposed upon Owner under such laws,

rules, and regulations by any public authority or court having

jurisdiction in the premises, when attributable to the failure of

User to comply with its obligations in this regard.

(c) User in its use of the Rail Properties will comply in

all respects with the operating rules and regulations of Owner,

and the movement of User's trains, locomotives, cars, and

equipment over the Rail Properties shall at all times be subject

to the orders of the transportation officers of Owner.

(d) User shall make such arrangements with Owner as may be

required to have all of its employees who shall operate its

trains, locomotives, cars, and equipment over the Rail Properties

qualified for operation thereover. In the event it becomes

necessary for Owner to furnish Pilots for the operation of User's

trains over Owner's properties, Owner shall be reimbursed for the
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Actual Costs of such employees and such employees shall be

considered as employees of User for purposes of Article 6 of this

Agreement.

(e) In the event Owner conducts an investigation or hearing

concerning, the violation of any operating rule or practice of

Owner by an employee or employees of the User, except officers of

User, User shall be notified in advance of any such investigation

or hearing. Such investigation or hearing may be attended by any

official designated by User and shall be conducted in accordance

with the collective bargaining agreements, if any, that apply to

said employee or employees.

(f) Owner shall have the right to exclude from the Rail

Properties, for the length of time specified in a disciplinary

proceeding, any employee of User, except officers, determined by

•̂  Owner, as the result of such investigation or hearing described

above, to be in violation of Owner's rules, regulations, orders,

practices or instructions issued by Timetable or otherwise. User

shall release, indemnify, defend and save harmless Owner and its

officers, agents and employees from and against any and all

claims and expenses resulting from such exclusion.

(g) If by reason of any mechanical failure or for any other

cause not resulting from an accident or derailment, a train or

locomotive of User becomes stalled and unable to proceed under

its own power, or fails to maintain the speed required by Owner

on the Rail Properties, or, if in emergencies, crippled or

otherwise defective cars are set out of User's trains on the Rail
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Properties, Owner shall have the option of allowing the User to

furnish motive power or such other assistance as may be necessary

to haul, help, or push such trains, locomotives or cars, or to

properly move the disabled equipment off the Rail Properties, or

the Owner, after notice to User, may perform the necessary

functions. User shall reimburse Owner for rendering any such

assistance based on the Actual Costs or the Owner's standard

schedule of charges then in effect.

(h) If it becomes necessary to make repairs to or adjust or

transfer the lading of such crippled or defective cars in order

to move them off the Rail Properties, such work shall, at the

option of the Owner, after notice to User, be done by the User or

the Owner. User shall reimburse Owner for the Actual Cost of

rendering any such assistance.

.) ARTICLE IV

MAINTENANCE AND CONSTRUCTION ON RAIL PROPERTIES

Section 4.01. Responsibility for Maintenance and
Construct ion o f MTA and CDQT Rai1 Properties

(a) As between METRO NO. and Conrail, METRO NO. shall retain

the right to establish and carry out the overall policies

governing maintenance, construction, reconstruction, and

alteration of all MTA and CDOT Rail Properties. METRO NO.'s

rights shall not be exercised in a manner which would

unreasonably Interfere with Conrail's trackage rights. As

between MTA, METRO-NO, and CDOT, management control of CDOT Rail
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Properties shall be governed by the Amended and Restated Service
)

Agreement.

(b) With respect to MTA or CDOT Rail Properties in Exhibit

5, METRO NO, or its designee shall have the responsibility to

perform all - maintenance, construction, reconstruction, or

alteration on these Rail Properties. Notwithstanding the

preceding sentence, Conrail shall determine the level of and

requirements for maintenance, and shall bear the actual costs

therefor as long as there is no regular use of these facilities

by METRO NO. or until freight service thereon is discontinued by

Conrail. In the event that METRO NO. redesignates properties as

a Jointly Used MTA/CDOT Rail Property under Section 2.02 hereof,

the level of maintenance shall be brought to no less than Federal

Railroad Administration Class 1 standards. METRO NO. shall have

' the right to perform the necessary work and Conrail shall pay the

actual costs incurred by METRO NO. in bringing the property to

the specified maintenance level, but no expense for upgrading the

property above the FRA Class 1 level may be charged to Conrail.

(c) Aa between METRO NO. and Conrail, with respect to MTA or

CDOT Rail Properties in Exhibits 1 and 5, METRO NO. or its

designee shall have the responsibility to perform or to arrange

for the performance of the maintenance, construction,

reconstruction, and alteration on such properties.

- 18 -



Section 4.02. Maintenance of Freight Facilities
') on MTA and CDOT Rail Properties.

(a) METRO NO. shall perform routine and non-routine track

maintenance together with the maintenance of signal appliances

and derails, if any, for the portion of solely freight turnouts

to sidings located between the point of switch and the clearance

point (or mutually defined point beyond the clearance point) and

both turnouts of any solely freight crossover out of the main

track. Such facilities are listed on Exhibit No. 3.

(i) The routine and non-routine'maintenance expenses

incurred by METRO NO. with respect to these facilities are

not included in the car-mile reimbursement provided in

Section 5.01(a) hereof. The cost of such work shall be

charged to Conrail in accordance with Section 5.01(b)

\ hereof.

(b) In the event that Conrail advises that any solely

freight facility is not required for the performance of Conrail's

freight service, the provisions of Section 4.04(g) shall apply.

In the event an emergency situation occurs which,requires the

total or partial replacement of a solely freight facility, METRO

NO., subject to the verbal approval of Conrail's General Manager

or his representative, shall proceed with the work and shall bill

Conrail in accordance with the provisions of Section 5.05(b),

except to the extent said facility is covered by Section 5.01(b).

(c) METRO NO. shall perform FRA-mandated inspections,

automatic grade-crossing protection Inspection and repair
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and emergency repairs, including those resulting from derailments

on the portion of solely freight sidings located beyond the

clearance point (or mutually defined point beyond the clearance

point). Such facilities are listed on Exhibit 5. The cost of

such work shaJLl be charged to Conrail in accordance with Section

5.Q5(b) hereof.

(d) In addition to maintenance of properties and facilities,

METRO-MO, and Conrail shall from time to time, upon reasonable

request, perform services necessary to assist the other in

carrying out its services and operations, including without

limitation such services as train control, wrecking and

derailments, snow plowing service and pilot services. The

parties agree, however, that Conrail will not be required to

perform snow removal at passenger station facilities. Requests

for the above described services will be considered promptly and

not unreasonably refused, subject to the prior operating and

service needs of the party receiving the request. Requests shall

be in writing, except that oral requests may be acted upon in

unusual circumstances, subject to prompt confirmation in writing.

Performance and payment for such services shall be at the Actual

Cost of the party performing the service.

Section 4.03. Maintenance and Other Services

(a.) Maintenance and other services provided under this

Agreement shall be performed in an economic and efficient manner.

Properties and facilities are to be maintained by METRO NO. at
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the level of maintenance specified in the exhibits, as amended

• ' from time to time by agreement, provided that all tracks

maintained by METRO NO. hereunder shall be inspected and

maintained at a level sufficient to meet Federal Railroad

Administratioa (PRA) track safety standards for Class 1 track.

Cost of maintenance of properties or facilities used by Conrail

at levels above FRA Class 1 standards shall be at METRO NO.'s

sole cost and expense unless otherwise requested or agreed upon

by Conrail. Properties or facilities are to be maintained by

Conrail at the level of repair specified in the exhibits.

(b) In the event Conrail wishes any properties or facilities

used by Conrail, and for which charges are billable to Conrail,

to be rehabilitated or upgraded, or wishes METRO NO. to carry out

special projects or new construction on Conrail's behalf,

J Conrail's Senior Vice President-Operations or his designee will

submit a written notice to METRO NO. to that effect, including

the submission of complete specifications for the upgrading or

construction requested. Any such proposal shall be subject to

METRO NO. engineering approval. In the event such notice is

submitted and if METRO NO. agrees to do the work, METRO NO.,

within 45 days following receipt of the notice, will submit to

Conrail a Force Account Estimate for work to be performed and a

time schedule. When the estimate and work schedule are approved

in writing by Conrail, such notice will constitute an order to

begin work.
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(c) Conrail may, at its discretion and subject to METRO

NO.'a approval, which approval shall not be unreasonably

withheld, furnish material for any upgrading, special projects,

or new construction requested hereunder. If it appears that the

cost of the work will exceed the Estimate, METRO NO. will notify

Conrail of the status of the project and, if it is to proceed,

the need to secure additional authority for such additional cost.

METRO NO. shall not be obligated to incur costs in excess of

those approved by Conrail. If METRO NO. does not undertake the

work, Conrail or its contractors shall be granted reasonable

access to MTA/CDOT Rail Properties to carry out the work.

(d) In the event that METRO NO. for its own purposes

determines that any properties or facilities, which under this

Agreement are the responsibility of Conrail and the expenses for

•/ maintenance are chargeable to Conrail, should be upgraded,

renewed or require special attention, METRO NO. will notify

Conrail's Senior Vice President-Operations of its desires. If

Conrail agrees, METRO NO. shall prepare a description of the

desired work including, where necessary, detailed plans, which

will be submitted to Conrail for its concurrence. The actual

cost of the upgrading, renewal or special projects shall be paid

by METRO NO. and the parties shall review the impact of any

changes on . future maintenance expenses and, if necessary,

allocate those expenses between the parties, as they may agree.

(e) The provisions set forth in subsections (b) and (c)

above will be followed in a similar manner in dealing with a
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notice by METRO NO. to Conrail of METRO NO.'a desire that Conrail

' carry out similar projects with respect to properties or

facilities billable to METRO NO.

(f) Each party agrees to use its best efforts to provide

services necessary to deal with emergency situations on their

respective properties or facilities or with other operating

emergencies. Oral notice of the need for emergency service may

be acted upon, subject to written confirmation as soon as

possible, but in any event within 5 days after verbal

authorization. The party performing such services may submit

bills to the other for such services and shall include therein

the name and title of the officer who requested and authorized

such services. Projects desired by one party involving special

projects or new construction involving costs of $25,000 or less

may be carried out by the other upon oral notice subject to the

same confirmation and billing procedures as for emergency

services.

(g) Except where otherwise indicated, Conrail agrees, at

METRO NO.'s expense, to maintain the track, communication and

signal systems, bridge and building structures, and other solely

passenger facilities identified in Exhibits 6 and 7. The cost of

such work shall be charged to METRO NO. in accordance with the

appropriate provisions of Article V.
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Section 4.04 Installation,,, Connection* Maintenance, and
"") Removal of Industrial Sidetracks.

(a) Conrail has the right to install track connections for

rail lines and trackage owned, leased., controlled or operated by

Conrail or its freight customers contiguous or adjacent to the

MTA/CDOT Rail Properties in order to perform its freight service

and to contract with those industries for the installation,

construction, maintenance, and removal of industrial sidetracks

which will be connected to tracks or connections on MTA/CDOT Rail

Properties. The following provisions govern the construction,

operation, maintenance and removal of sidetracks which have been

constructed or are to be constructed for the purpose of providing

rail freight service to industries served or to be served by

Conrail which are connected to MTA/CDOT Rail Properties.

\ (b) Whenever Conrail plans to construct a new industrial

sidetrack which will be connected to MTA or CDOT Rail Properties

or plans to alter or modify an existing sidetrack, engineering

plans and drawings showing the location and dimension of such

sidetrack(s), and any construction on MTA/CDOT Rail Properties

adjacent to or in support thereof, shall be submitted by Conrail

to the Executive Vice President for METRO NO. in quadruplicate

for review and approval. Approval of plans and specifications

for sidetrack installations or modifications which are consistent

with METRO NO.'s general specifications will not be unreasonably

withheld or delayed. In the event of any conflict between

j



freight and passenger operational requirements, passenger

requirements shall prevail.

(c) Nothing in this agreement is intended as a grant of

rights to industries served by Conrail along the MTA/CDOT Rail

Properties. The Industrial Sidetrack Agreement between Conrail

and the industry shall in no way govern the terms of this

agreement between METRO NO. and Conrail, but shall be limited to

matters between the industry and Conrail.

(d) If METRO NO. is willing to undertake the work, all

materials for installation of a new sidetrack or modification of

existing sidetracks may, at METRO NO.'s discretion, be supplied

by Conrail to METRO NO. at a location to be selected by

agreement of the parties. Construction, installation, or

modification of sidetracks shall be performed in accordance with

-^ approved plans on MTA/CDOT Rail Properties by METRO NO. forces or

contractors, in return for which Conrail shall compensate METRO

NO. in accordance with a force account agreement to be entered

into on a case-by-case basis. If METRO NO. does not wish to

undertake the work, it will authorize Conrail to do so and will

give Conrail, its employees or contractors access to the worksite

as necessary for completion of the work, subject to METRO NO.'s

operating control, entry permit procedures and flagging

requirements, the Actual Costs of which shall be borne by

Conrail.

(e) Maintenance of industrial sidings beyond the clearance

point may be performed by METRO NO. forces on MTA/CDOT Rail
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Properties at Conrail's expense in accordance with Articles IV

and V? or by Conrail or its contractors at Conrail's expense,

subject to METRO NO.'s operating control, entry permit procedures

and flagging requirements. Conrail shall provide to METRO NO., in

writing, maintenance standards and instructions for industrial

sidetracks prepared in a clear and unambiguous fashion.

(f) Construction and maintenance of that portion of the

sidetrack located off MTA/CDOT Rail Properties shall be the

responsibility of Conrail or the industry.

(g) Sidetracks - Cessation of Oae :

(i) With respect to any industrial sidetracks or public

delivery (team) tracks covered by this Agreement which have

not been used for any freight shipment during the preceding

24 month period, METRO NO. shall have the option upon 90

-/ days' written notice to propose removal of the connection

and any other facilities and appurtenances connected

therewith located upon the right-of-way.

(ii) Upon receipt of such notice, Conrail will promptly

evaluate whether it or an industry or shippers will have

need for the sidetrack or public delivery (team) track

currently or in the future. If such need is reasonably

anticipated, Conrail will so notify METRO NO. in writing,

and the track shall be retained.

(iii) In the event of removal, Conrail shall have the

right to retain all sidetrack materials which it has

furnished after the effective date of this Agreement for the
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construction of new sidetrack connections or the repair or

modification of existing sidetracks. Such materials shall

be removed by METRO NO. and delivered to a mutually

agreeable location for Conrail pickup pursuant to the

provisions of subparagraph (i) above at Conrail's expense.

METRO NO. shall be entitled to retain all other sidetrack

materials, which shall be removed at METRO NO.'s expense.

(iv) Sidetrack materials belonging to Conrail which are

removed by METRO NO. pursuant to aubparagraphs (i) and (iii)

above shall be held for thirty days subsequent to the date

that METRO NO. notifies Conrail that the removal of the said

connection has been completed and materials delivered to the

agreed upon location. Any materials not repossessed by

Conrail within the 30-day period may be removed from

J MTA/CDOT's Rail Properties at Conrail's expense, or disposed

of as may then be agreed upon.

Section 4.05. Construction. Reconstruction,and
Alteration of FreightFacilities on
MTA or CDOT RailProperties

(a) Conrail, with the prior written approval of

METRO NO., as to properties owned or leased by MTA or METRO

NO. or of CDOT, as to properties owned or leased by CDOT, at

Conrail's sole cost and expense, may construct, reconstruct,

alter, or Improve any freight facility such as yards, public

delivery (team) tracks, but specifically excluding

buildings, located on MTA or CDOT Rail Properties as
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necessary for freight operations, including, but not limited
•\

to, increases in weight of rail, changes in signal or

communication facilities, freight sidings, and interchange

points, provided, however, that any additional expenses for

the maintenance of these facilities shall be the sole

responsibility of Conrall.

(b) All facilities constructed under subsection (a)

for which Conrail furnished material shall remain the

property of Conrail unless owned by the Penn Central

Corporation and covered by the Harlem-Hudson Lease

Agreement. METRO NO. may require Conrail to remove its

facilities which are no longer used under the conditions set

forth in Section 4.04(g), and to perform the necessary

restoration work. This work shall be at Conrail's sole

.-•' expense.

Section 4.06. Responsibility for Maintenance of
Conrail Rail Properties

Conrail shall have the right to establish and carry out the

overall policies governing maintenance, construction,

reconstruction, and alteration of all Conrail Rail Properties.

Conrail'a right shall not be exercised in a manner which would

unreasonably interfere with METRO NO.'s or CDOT's trackage

rights.
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Section 4.07. Level, of Maintenance of Conrajl
") Rail Properties

With respect to Conrail Rail Properties listed in Exhibit 2,

Conrail shall determine the level of and requirements for

maintenance, construction, reconstruction, or alteration, and

shall bear the complete responsibility therefor, provided that

the level of maintenance shall not be less than that specified in

said Exhibit.

Section 4.08. Construction. Reconstruction. and
Alteration of Solely'Passenger
Facilities on ConrailRail Properties

(a) METRO NO., with the prior written approval of Conrail,

at METRO NO.'8 sole cost and expense, may construct, reconstruct,

alter, or improve any solely passenger facility located on

\ Conrail Rail Properties necessary for passenger operations,

including, but not limited to, platforms, stations,

electrification, signal or communication facility changes, and

passenger sidings; provided, however, that any additional

expenses for the maintenance of these facilities shall be the

sole responsibility of METRO NO. Such facilities shall not

interfere with Conrail'a clearances, communications or any other

Conrail use of its properties.

(b) All facilities constructed under subsection (a) above

shall remain the property of METRO NO. At Conrail's option, it

may require METRO NO., at METRO NO.'s sole cost and expense, to
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remove facilities which are no longer used and perform the

necessary restoration work.

ARTICLE V

COMPENSATION

Section 5.01. MTA/CDOT Rail Properties
Used Jointly With Conrail

(a) Conrail shall pay METRO NO. on a billable car-mile basis

for freight service operated over the Exhibit 1 Rail Properties

in excess of the use levels permitted without charge under

Section 2.01 of this Agreement. The billable car-mile rates ares

RATES

Car Miles 1983 1984 1985 1986 1987 1988 1989 1990

1st 1 Million $.200 .216 .223 .230 .239 .248 .263 .273
Annually

Over 1 Million $.150 .162 .168 .172 .179 .186 .197 .205
Annually

(b) Turnoutsand Crossovers

1* Freight Only

(i) The parties agre« to a flat rate payment

for all maintenance and replacement associated with freight

turnouts and crossovers maintained by METRO NO. for Conrail,

which turnouts and crossovers are designated as Conrail

responsibility in EXHIBIT 3. This flat rate payment shall
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constitute the entire amount due for all maintenance and

replacement of said turnouts and crossovers.

(ii) The flat rate, using 1983 average weighted

costs, shall be $3,578 per year per turnout for routine

maintenance and $2,301 per year per turnout for non-routine

maintenance. Non-routine maintenance shall include both

incremental and entire switch replacement.

(iii) In accordance with paragraphs (i) and (ii)

above, Conrail shall pay METRO NO. at the rate of $489.92

per month per turnout. This rate shall be effective as of

January 1, 1983, and shall be escalated annually as provided

in Section 5.04(b). Payments shall be made in two (2)

increments, one on July 15 and the other on January 15 of

each calendar year, covering the periods January 1 through

June 30 and July 1 through December 31, respectively. At

the time of each payment, Conrail will furnish METRO NO.

with a statement indicating, by month, the number of

turnouts for which payment is made, together with an

explanation of any increase or decrease in the number of

turnouts for which payment is submitted.

(iv) Conrail shall have the right to enter

MTA/CDOT Rail Properties for the purpose of reviewing the

level of maintenance being performed on turnouts and

crossovers covered by this Section. In the event Conrail

determines that its freight turnouts and crossovers are not

being properly maintained, it shall promptly meet with METRO
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NO. to discuss the matter. If the parties are unable to

reach agreement on this matter, it shall be resolved in

accordance with ARTICLE IX of this Agreement.

2. Jointly Used

The. parties agree that the flat rate for all

maintenance and replacement of freight turnouts and

crossovers, as set forth in S5.01(b)(l), shall apply to

turnouts and crossovers used jointly by METRO NO. and

Conrail for passenger and freight operations, and that said

maintenance and replacement costs shall be shared equally by

METRO NO. and Conrail. Conrail shall pay METRO NO. $244.96

per month per turnout for each turnout designated as joint

responsibility on Exhibit 3. This rate shall be effective

as of January 1, 1983 and shall be escalated annually as

provided in Section 5.04(b).

(c) Bevond Clearance Point Conrail shall pay for Routine

and Non-routine Maintenance expenses incurred by METRO NO.

relating to each solely freight facility located beyond the

clearance point identified in Exhibit No. 5. METRO NO. shall

bill Conrail in accordance with Section 5.05(c).
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Section 5.02. ME,TJ:Q NO.- Property Owned Bv MTA. CDQT or METRO
\ NO. Used Solely Bv Conrail and Maintained
• "- Bv Conrail - Exhibit 4

Conrail will assume all costs associated with maintenance of

those properties identified in Exhibit 4 which are properties

owned by MTA,_ CDOT or METRO-NO, and maintained and used solely by

Conrail. Should Conrail discontinue its freight service on any

of the rail lines identified in Exhibit 4, in whole or in part,

the property shall be returned to MTA, CDOT or METRO NO. in at

least FRA Class 1 condition.

Section 5.03. Conraj,! Exhibit 2 Rail Properties

(a) METRO NO. shall pay Conrail on a bill able Car-Mile basis

for passenger service operated over Exhibit 2 Rail Properties.

The bill able car mile rates are:

) RATES

Car Miles 1983 1984 1985 1986 1987 1988 1989 1990
1st 1 Million $.200 .216 .223 .230 .239 .248 .263 .273
Annually

Over 1 Million $.150 .162 .168 .172 .179 .186 .197 .205
Annually

Turnouts and Crossovers

(i) The parties agree to a flat rate payment

for all maintenance and replacement associated with

passenger turnouts and crossovers maintained by Conrail for

METRO NO., as listed in EXHIBIT 6. This flat rate payment

shall constitute the entire amount due for all maintenance

and replacement of said turnouts and crossovers.

..) - 33 -



(ii) The flat rate, using 1983 average weighted

coats, shall be $3,578 per year per turnout for routine

maintenance and $2,301 per year per turnout for non-routine

maintenance. Non-routine maintenance shall include both

incremental and entire switch replacement.

(iii) In accordance with paragraphs (i) and (ii)

above, METRO NO. shall pay Conrail $489.92 per month per

turnout. This rate shall be effective as of January 1,

1983, and shall be escalated annually as provided in Section

5.04(b). Annual payments shall be made in two (2)

increments, one on July 15 and the other on January 15 of

each calendar year, covering the periods January 1 through

June 30 and July 1 through December 31, respectively. At

the time of each payment, METRO NO. will furnish Conrail

•--' with a statement indicating, by month, the number of

turnouts for which payment is made, together with an

explanation of any increase or decrease in the number of

turnouts for which payment is submitted.

(iv) METRO NO. shall have the right to enter

Conrail's properties for the purpose of reviewing the level

of maintenance being performed on turnouts and crossovers

covered by this Section. In the event METRO NO. determines

that its passenger turnouts and crossovers are not being

properly maintained, it shall promptly meet with Conrail to

discuss the matter. If the parties are unable to reach
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agreement on this matter, it shall be resolved in accordance

with ARTICLE IX of this Agreement.

Section 5.04 Revisionof theBillable Qar-Mile and
Maintenance Rates

(a) Car-Mile Rate: Beginning in July 1984, and each

July 1 thereafter, the Billable Car-Mile Rates identified in

Sections 5.01(a) and 5.03(a) shall be increased or decreased

on a cumulative basis by the same percentage by which the

cost of material, prices, wage rates and supplements

combined (excluding fuel), as reflected in the Annual

Indexes of Chargeout Prices and Wage Rates, East,

(1977«100), Series RCR, included in the "AAR Railroad Cost

Indexes", and supplements thereto, issued by the Association

of American Railroads or other generally recognized index,

if such AAR index ceases to be published, has increased or

decreased in the preceding calendar year, using 1982 (161.8)

as the base index year. Car-Mile rates calculated in

accordance with this provision shall be stated to the

nearest one-tenth (1/10) of a cent. The methodology for

determining the amount of increase is set forth in Exhibit

8-

(b) Maintenance Ratei Beginning in January 1984, and

each January 1 thereafter, the Maintenance Rate identified

in Sections 5.01(b) and 5.03(b) shall be increased or

decreased by the same percentage by which the cost of

material, prices, wage rates and supplements combined
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{excluding fuel), as reflected in the Annual Indexes of

Chargeout Prices and Wage Rates, East, (1977-100), Series

RCR, included in the "AAR Railroad Cost Indexes" and

supplements thereto, issued by the Association of American

Railroads or other generally recognized index, if such AAR

index ceases to be published, has Increased or decreased in

the preceding calendar year, using 1983 (174.5) as the base

index year. Maintenance rates calculated in accordance with

this provision shall be stated to the nearest dollar. The

rates for the years 1984 through 1989, as well as an

explanation of the methodology for determining the amount of

increase, are set forth in Exhibit 8, which methodology

shall be used for all subsequent Increases or decreases

under this provision.

Section 5.05. Billing Procedureŝ - Monthly Charges

(a) Billable Car Mile Rate

(i) Within sixty (60) days of the close of the

month, METRO NO. shall furnish to Conrail a statement

showing by line segment the passenger service billable

Car-Miles operated over Conrail Exhibit 2 Rail

Properties. The amount to be billed to METRO MO. shall

be the difference between the Conrail freight billable

Car-Mile cost set forth in Section 5.01(a) and the

METRO NO. passenger service billable Car-Mile cost set

forth in Section 5.03(a). METRO NO. shall pay
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Contrail's invoice within ninety (90) days of its

) receipt. In the event that the Conrail freight service

billable Car-Miles exceed the METRO NO. passenger

service billable Car-Miles, Conrail shall pay the

amount due METRO NO. within ninety (90) days after

receipt of METRO NO.'a Car Mile statement.

(ii) Within sixty (60) days of the close of the

month, Conrail shall furnish METRO NO. with a statement

showing by line segment the freight service Car Miles

operated over the MTA/CDOT Rail Properties listed in

Exhibit 1.

(b) Beyond Clearance Point — Non-routine Maintenance

(i) Subject to the provisions of section 4.02(c),

) and with written approval of Conrail, METRO NO. shall

perform certain maintenance, rehabilitation,

construction and reconstruction of the track,

communication and signal systems, bridges, buildings

and other properties or facilities associated with

those locations identified in Exhibit 5. Actual costs

incurred with respect to each work order number set

forth in Exhibit 5 shall be billable to Conrail, unless

otherwise agreed to in writing. Invoices received for

work performed under this provision shall be paid

within ninety (90) days of receipt.



(ii) Actual Coats incurred with respect to each

/ work order number set forth in Exhibits 6 and 7, shall

be billable to METRO NO. unless otherwise agreed to in

writing. Invoices received for work performed under

this provision shall be paid within ninety (90) days of

receipt.

(c) Beyond Clearance Point -Routine Maintenance

Routine maintenance performed by Conrail on those

properties identified in Exhibits 6 and 7, and routine

maintenance performed by METRO NO. on those properties

identified in Exhibit 5 shall be billed to the appropriate

party through use of the work order numbers. It shall not

be necessary for either party to obtain written approval

) prior to performing routine maintenance.

(d) Bevpn4 Clearance Point -Additions, Deletions,
Abandonment of Exhibit 5, Exhibit 6 * or Exhibit 7
Rail Properties.

(i) The properties or facilities and assigned work

responsibilities set forth in Exhibits 5, 6, or 7

may bo changed from time to time and properties or

facilities may be added to or deleted from said

Exhibits, subject to agreement by the parties. Any

party may delete or add properties or facilities to be

maintained by another party, upon written notice to and

agreement by the parties.
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(li) If any party discontinues service over any of

the properties or facilities owned by another party or

permanently ceases to use any such properties or

facilities, it shall give written notice to the other

party within sixty (60) days of such cessation,

advising that it no longer requires such facilities.

Within thirty (30) days of receipt of such notice, such

facilities shall ba removed from coverage by any work

order billable to Conrail or METRO NO., as the case may

be, provided, however, that no party shall be relieved

from expenses Incurred for work performed on such

facilities prior to termination of service.

Section 5.06, LatePayment

(a) Interest may be charged based on the prime interest

rate of the Citibank, N.A., in effect as of the due date of

the invoice in the event;

(i) Conrail fails to pay METRO NO. within ninety

(90) days after Conrail's receipt of METRO NO.'s Car

Mile statement for the billable Car-Mile reimbursement

pursuant to Section 5.01(a)j

(ii) METRO NO. fails to pay Conrail within ninety

(90) days after receipt of Conrail's invoice for the

billable Car-Mile reimbursement pursuant to Section

5.03;
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(iii) All other amounts payable by either Party

pursuant to this Agreement which have not been paid

within ninety (90) days after receipt of the invoice

from the billing Party, provided that if either Party's

failure to make payment within the specified time

limits is a direct result of the other Party's failure

to supply support data and information as provided for

in this Agreement, the interest charge set forth in

Section 5.06 shall not be applied.

Section 5.07. Bi1ling Addres se s

Billing information, including invoices, shall be

directed toi

IF CONRAILi General Superintendent Contract
. Administration
J CONSOLIDATED RAIL CORPORATION

P.O. Box 8646
Philadelphia, Pennsylvania 19101-8646

IF METRO NOt METRO NORTH COMMUTER RAILROAD
Manager Accounts Payable
Grand Central Station
P.O. Box 3581
New York, New York 10163

Section 5.08. Disputed Amounts

(a) In the event that there is a dispute as to the amount to

be paid, the undisputed portion of the invoice amount shall be

remitted and the amounts disputed shall be resolved in accordance

with the provisions of Article IX of this Agreement.
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(b) For those cases decided through binding arbitration, as

set forth in Article IX of this Agreement, if it is determined

that there are monies due to the billing Party, there shall be an

interest charge levied in accordance with Section 5.06. Interest

shall be commuted based on the period of time between the

original due date of the payment and the date the amount due is

remitted.

Section 5.09. Maintenance and Inspection of Records

(a) Each of the Parties shall keep and maintain its books,

records, accounts, and supporting workpapers which relate to

operations, maintenance, and costs of the Rail Properties for a

period of two (2) years, except that records relating to matters

in dispute shall be retained until such dispute is resolved.

Such records shall be maintained in such a manner as to enable

either party to verify the assimilation of charges to a

particular bill or work order number and may be computer

generated. Additional information as may be required to verify

billing, including, but not limited to logs, derailment reports,

unusual incident reports, prepared in the normal course of

business shall be made available as provided in Exhibit 11 to

this Agreement.

(b) During normal business hours, each of the Parties shall

have the right to inspect, examine, audit, and reproduce all

books, records, accounts, and supporting workpapers of the other



Party which relate to the operations, maintenance and costs of

' the Rail Properties in support of billings as rendered.

Section 5.10. New Haven Service Agreement

As between MTA, CDOT and METRO-NO., all compensation

received from Conrail which is attributable to the New Haven Line

shall be allocated in accordance with the Service Agreement.

ARTICLE VT

LIABILITY APPORTIONMENT

Section 6.01. Scope

Financial responsibility for liability for personal injury,

death or property damage which may result from activities

) conducted hereunder shall be allocated as follows in this

Article. In no case shall any party claim compensation for loss

of revenue from any other party.

Section 6.02. Conrail Employees

Conrail agrees to protect, defend, indemnify and save

harmless METRO NO., irrespective of any negligence or fault of

METRO NO. or METRO NO. Employees, or howsoever the same shall

occur or be caused, from any and all liability for injury to or

death of any Conrail Employee, or for loss of, damage to, or

destruction of the property of any such Conrail Employee.

"Conrail Employee" means a person who is an employee of Conrail

or any agent or contractor of Conrail (other than METRO NO.), or
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any person who at the time in question is acting within the scope
\ -
' of his or her employment by such agent or contractor. Conrail

Employees who are involved in Conrail's provision of services to

METRO NO. under this agreement shall be regarded as employees of

Conrail, and jiot of METRO NO. Conrail Employees who are also

METRO NO. Passengers at the time in question shall be

treated as METRO NO. Passengers and not Conrail Employees, for

purposes of this Agreement.

Section 6.03. METRONO. Employees

METRO NO. agrees to protect, defend, indemnify and save

harmless Conrail, irrespective of any negligence or fault of

Conrail or Conrail Employees, or howsoever the same shall occur

or be caused, from any and all liability for injury to or death

J of any METRO NO. Employee, or for loss of, damage to, or

destruction of any property of any such METRO NO. Employee.

"METRO NO. Employee" means a person who is an employee of METRO

NO. or any agency or contractor of METRO NO. (other than

Conrail), or any person who at the time in question is acting

within the scope of his or her employment by such agent or

contractor. METRO NO. Employees who are involved in METRO NO.'s

provision of services to Conrail under this Agreement shall be

regarded for purposes of this Agreement as employees of METRO

NO., and not of Conrail. METRO NO. Employees who are also

Conrail Passengers at the time in question shall be treated as
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Conrail Passengers and not METRO NO. Employees, for purposes of

this Agreement.

Section 6,04. Conrail Property

Conrail .agrees to protect, defend, indemnify and save

harmless METRO NO., irrespective of any negligence or fault of

METRO NO. or METRO NO. Employees, or howsoever the same shall

occur or be caused, from any and all liability for loss of,

damage to, or destruction of any Conrail Property. "Conrail

Property" means any locomotive, railroad car, including contents,

and any other property, real or personal, owned, leased, used by

or otherwise in the custody or possession of Conrail, other than

any Conrail rolling stock operating in METRO NO. trains.

) Section 6.05, METRO NO.. ..grpperty

(a) In the event of a collision or occurrence involving a

METRO NO. train and a Conrail train, irrespective of any

negligence or fault of Conrail or Conrail Employees, or METRO NO.

or METRO NO. employees, or howsoever the same shall occur or be

caused, METRO NO. and Conrail shall each bear 50% of the

liability for all loss of, damage to or destruction of any such

METRO NO.. Property. "METRO NO. Property" means any locomotive,

railroad car, including contents, and any other property, real or

personal owned, leased, used by or otherwise in the possession of

METRO NO. (including CDOT and/or MTA Rail Properties or other
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real or personal property owned by CDOT or MTA) other than METRO
\ •• —

NO. rolling stock operating in Contrail trains.

(b) In the event of a collision or occurrence involving a

Conrail train but not a METRO NO. train, Conrail agrees to

indemnify and save harmless METRO NO. irrespective of any

negligence or fault of METRO NO. or METRO NO. Employees, or

howsoever the same shall occur or be caused, for all loss of,

damage to or destruction of any such METRO NO. Property.

(c) Except as provided in Sections 6.05(a) and (b), above,

METRO NO. agrees to protect, defend, indemnify and save harmless

Conrail, irrespective of any negligence or fault of Conrail or

Conrail Employees, or howsoever the same shall occur or be

caused, from any and all liability for loss of, damage to or

destruction of any METRO NO. Property.

) (d) The provisions of this Section 6.05 may be terminated

by either party upon 90 days' notice.

Section 6.06. Conrail Passengers

Conrail agrees to protect, defend, indemnify and save

harmless METRO NO., irrespective of any negligence or fault of

METRO NO. or METRO NO. Employees, or howsoever the same shall

occur or be caused, from any and all liability for injuries to or

death of any Conrail Passenger, and for lose of, damage to, or

destruction of any property of any such passenger. "Conrail

Passenger" means any person other than a Conrail Employee who is

on board, getting on, or alighting from a Conrail train.
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Section 6.07. METRO NO,Passengers

' (a) Except as noted in Section 6.14, in the event of a

collision or occurrence involving a METRO NO. train or equipment

and a Conrail train or equipment, irrespective of any negligence

or fault of Conrail or Conrail Employees or METRO NO. or METRO

NO. Employees, or howsoever the same shall occur or be caused,

METRO NO. and Conrail shall each bear 50% of the liability for

injuries to or death of any METRO NO. Passenger and for loss of,

damage to or destruction of the property of any such passenger.

"METRO NO.. Passenger* means (1) any person other than a METRO NO.

. employee who is on board a METRO NO. train, except for Conrail

Employees directly engaged in their employment for Conrail (not

commuting to or from work), (2) any person who is not on board a

METRO NO. train, but who has either purchased a ticket valid on

J METRO NO. trains or holds a travel voucher reflecting personal

pass privileges granted by METRO NO. authorizing travel on a

METRO NO. train, and (3) any person who is on, getting on or

alighting from a METRO NO. train, or who is in a METRO NO.

passenger station or on the platform or in the parking area for

the purpose of meeting or delivering a person described in (1) or

(2) of this sentence, or to purchase a METRO NO. ticket or obtain

travel information.

(b) Except as provided in Section 6.07(a) above, METRO NO.

agrees to protect, defend, indemnify and save harmless Conrail,

irrespective of any negligence or fault of Conrail or Conrail

Employees, or howsoever the same shall occur or be caused, from
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any and all liability for injuries to or death of any METRO NO.

passenger and for loss of, damage to, or destruction of property

of any such passenger.

(c) The provisions of this Section 6.07 may be terminated

by either party upon 90 days' notice.

Section 6.08. Third Partiest ConrailTrains - Grade Crossincr,
Tre spas ser3 and Off-Premis ea

Subject to the provisions of Section 6.11 of this Agreement,

Conrail agrees to protect, defend, indemnify and save harmless

METRO NO. irrespective of any negligence or fault of METRO NO. or

METRO NO. Employees, or howsoever the same shall occur or be

caused, from any and all liability for injury to or death of any

person, for loss of, damage to, or destruction of any property

other than persons and property for which METRO NO. is

'responsible under Sections 6.03, 6.05 and 6.07 of this Agreement,

if such injury, death, loss, damage or destruction either (i)

arises from a collision of a vehicle or a person with a Conrail

Train at the intersection at grade, of a street or road, whether

public or private, and the tracks over .which such Conrail Train

is operating, (ii) arises from a collision of a vehicle or a

person with a Conrail train on the right-of-way or (iii) occurs

when such person or property is located off the right-of-way on

which the aforesaid tracks are situated and arises from the

operation of a Conrail Train.
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Section 6.09. Third Parties; METRO NO. Trains - Grade
Croasinai Trespassers and Off-Premiaea

Subject to the provisions of Section 6.10 of thia Agreement,

METRO NO. agrees to protect, defend, indemnify and save hannleaa

Conrail, irrespective of any negligence or fault of Conrail or

Conrail Employees, or howsoever the same shall be caused, from

any and all liability for injury to or death of any person, or

for loss of, damage to/ or destruction of any property, other

than persona and property for which Conrail is responsible under

Sections 6.02, 6.04 and 6.06. .of this Agreement, if such injury,

death, loss, damage, or destruction either (i) arises from a

collision of a vehicle or a person with a METRO NO. Train at the

intersection at grade, of a street or road, whether public or

private and the tracks over which such METRO NO. Train is

operating, (ii) arises from a collision of a vehicle or a person

with a METRO NO. train on the right-of-way or (iii) occurs when

such person or property is located off the right-of-way on which

the aforesaid tracks are situated and arises from the operation

of a METRO NO. Train.

Section 6.10. Third Parties: Conrail Residuals

Conrail agrees to protect, defend, indemnify and save

harmless METRO NO., irrespective of any negligence or fault of

METRO NO. or METRO NO. Employees, or howsoever the same shall

occur or be caused, from any and all liability for injury to or

death of any person or for loss of, damage to or destruction of

any property, other than persons and property for which METRO NO.
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is responsible under Section 6.03, 6.05, 6.07, 6.09 and 6.11 of

this Agreement, where such injury, death, loss, damage, or

destruction arises out of activities conducted pursuant to

Conrail operations on Conrail Rail Properties or Conrail

operations conducted at freight stations and facilities owned or

operated by Conrail.

Section 6.11. Thirjd Parties..* METRO NO. Residual

METRO NO. agrees to protect, defend, indemnify and save

harmless Conrail, irrespective of any .negligence or fault of

Conrail or Conrail Employees, or howsoever the same shall occur,

or be caused, from any and all liability for injury to or death

of any person or for loss of, damage to or any destruction of any

property, other than persons and property for which Conrail is

responsible under Sections 6.02, 6.04, 6.06, 6.08, and 6.10 of

this Agreement, where such injury, death, loss, damage, or

destruction arises from activities conducted on METRO NO., MTA or

CDOT Rail Properties as defined herein or conducted at passenger

stations and facilities operated by METRO NO.

Section 6.12. Wrecking Charges

NotJiing in this Agreement shall preclude the allocation or

direct charging, in accordance with the circumstances of the

case, for wrecking service resulting from an occurrence covered

by Article VII of this Agreement.
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Section 6.13. Liabilities Ariaingf rota Hasardous S ubs t anc es
and Electric Traction Facilities

Any other provision of this Article VI to the contrary

notwithstanding:

(a) Conrail agrees to indemnify and save harmless CDOT, MTA

and METRO NO." irrespective of any negligence or fault of METRO

No. or METRO NO. employees, or howsoever the same shall occur or

be caused, from any and all damage and liability for injury to or

death of any person or for loss of, damage to or destruction of

any property, other than persons and property for which METRO No.

is responsible under Section 6.03 hereof, where such injury,

death, loss, damage or destruction arises from the transportation

in Conrail Trains on MTA/CDOT Rail Properties of hazardous or

toxic materials as defined in applicable federal or state laws or

regulations, and including petroleum, crude oil or any fraction

thereof which is not otherwise specifically listed or designated

as a hazardous substance by such federal or state laws or

regulations, provided, however, that Conrail also shall be

required to indemnify and save harmless CDOT, MTA and METRO NO.

for injury or death to, or destruction of or damage to property

of, METRO NO. passengers (as defined in Section 6.07) under this

subsection only to the extent such injury, death, damage or

destruction arises from Conrail's negligence or from malicious or

criminal acts of third parties. Hazardous or toxic materials

shall also include natural gas, natural gas liquids, liquified
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natural gas, or synthetic gas useable for fuel (or mixtures of

natural gas and such synthetic gaa).

Notwithstanding any provisions of this Agreement to the

contrary, damage for which Conrail is responsible under the

preceding paragraph shall include clean-up, removal, and remedial

action required by law or the lawful directive of any agency

having jurisdiction thereof, and restoration of hazardous or

toxic materials on such property to a level commensurate with the

existing condition of such property immediately prior to such

damage.

(b) HETRO NO. agrees to indemnify and save harmless Conrail

and Conrail employees, irrespective of any negligence or fault of

Conrail or Conrail employees, or howsoever the same shall occur

or be caused, from any and all damage and liability for injury to

or death of any person or for loss of, damage to or destruction

of any property, other than persons and property for which

Conrail is responsible under Sections 6.02 and 6.06, where such

injury, death, loss, damage or destruction arises .from the

transportation in or servicing of METRO NO. Trains on Conrail

property of hazardous or toxic materials as defined in applicable

federal or state laws or regulations, and including petroleum,

crude oil or any fraction thereof which is not otherwise

specifically listed or designated as a hazardous substance by

such federal or state laws or regulations. Hazardous or toxic

materials shall also include natural gas, natural gas liquids,
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liquified natural gas, or synthetic gas useable for fuel (or

mixtures of natural gas and such synthetic gas).

Notwithstanding any provision of this Agreement to the

contrary, damage for which METRO No. is responsible under the

preceding sentence shall include clean-up, removal, and remedial

action required by law or the lawful directive of any agency

having jurisdiction thereof, and restoration of any portion of

Conrail property that is damaged by METRO NO.'s transportation or

use of hazardous or toxic materials on Conrail property to a

level commensurate with the existing condition of such property

immediately prior to such damage.

(c) METRO NO. shall protect, defend, indemnify and save

harmless Conrail, irrespective of any negligence or fault of

Conrail or Conrail Employees, or howsoever the same shall occur

6r be caused, from any and all liability (other than liability

for which Conrail is responsible under Section 6.02 hereof)

resulting from the existence or operation of electric traction

facilities, whether overhead or third rail, in the area of METRO

NO. operations so long as Conrail does not use such electric

traction facilities in its freight operations.

Section 6.14.«. Liability Insurance

For so long as Conrail has trackage rights over METRO NO.,

MTA or CDOT Rail Properties, Conrail shall maintain liability

insurance covering the contractual indemnification and hold

harmless covenants set forth in this Article VI. Such liability
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Insurance shall cover any and all damages, liabilities, claims

_ ) and lawsuits in connection with or arising out of the operation

of Conrail freight service, including, but not limited to,

liability under the Federal Employer's Liability Act and the

Federal Safety Appliance Acts. Deductible amounts of such

insurance shall be those generally applicable to Conrail

operations.

For so long as METRO NO. has trackage rights over Conrail

Rail Properties, METRO NO. shall maintain liability insurance

covering the contractual indemnification and hold harmless

covenants set forth in this Article VI. Such liability insurance

shall cover any and all damages, liabilities, claims and

lawsuits in connection with or arising out of the operation of

METRO NO. service, including, but not limited to, liability

) under the Federal Employer's Liability Act and the Federal Safety

Appliance Acts and liability to METRO NO. passengers. Deductible

amounts of such insurance shall be those generally applicable to

METRO NO. operations.

Section 6.15. Handling of Claims and Lawsuits: Cooperation,

In the event a claim is filed or lawsuit brought against

Conrail or METRO NO. (including MTA and/or CDOT) asserting a

liability against which one party has agreed to indemnify and

save harmless the party receiving the claim or being sued, the

indemnifying party shall, at its sole cost and expense,

investigate and handle the claim and defend the lawsuit and save
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harmless the indemnified party against all coats and expenses

thereof and pay any legitimate claim, settlement or final

judgments. The party receiving any claim or notice of suit shall

promptly advise the indemnifying party and provide all

information which from time to time may be required, provided,

however, that in those instances in which the parties have agreed

to share the passenger liability, it is agreed that METRO NO.

will handle all claims and lawsuits involving its passengers.

Each party agrees that it will furnish the other with all

available information in its possession relating to lawsuits and

claims made for injury, death, loss, damage or destruction of

property whenever requested by the party handling the claim or

lawsuit. All expenses incurred in connection with the furnishing

of such information shall be borne by the requesting party.

•

ARTICLE VII

CLEARING WRECKS

Section 7.01. Incidents on MTA or CDOT Rail Properties

(a) (1) When as a result of the operation of a Conrail

train on MTA/CDOT Exhibit 5 Rail Properties rerailing,

wrecking service or wreck train service is required, Conrail

shall perform, or arrange to have performed, such service at

Conrail's expense, including, without limitation, removal of

damaged equipment.



^ (2) In the event that METRO NO.'a special use of these

properties results in the need to clear wrecks, the

provisions of Section 7.02 shall apply.

(b) With respect to incidents on MTA or CDOT Exhibit 1 Rail

Properties, the following provisions shall apply:

(1) When, as a result of the operation of a Conrail

Train on MTA/CDOT Exhibit 1 Rail Properties, rerailing,

wrecking service or wreck train service is required, METRO

NO., with the cooperation, assistance, and advice of

Conrail, shall have the option of having Conrail perform

such service, or perform it by itself or by its contractor

at Conrail's sole cost and expense, including, but not

limited to, removal of damaged equipment.

(2) When, as a result of METRO NO.'3 and Conrail's

;, joint use of Exhibit 1 Rail Properties, rerailing, wrecking

service or wreck train service is required, the provisions

of Section 7.01(b)(l) and (2) will apply, except that all

costs, including without limitation, liability costs, will

be apportioned in accordance with the provisions of Article

VT.

(c) All Conrail locomotives, cars, equipment, lading

(including loss thereof), and salvage from any such wreck or

derailment under the management or control of METRO NO. shall

remain the property of Conrail. All METRO NO. locomotives, cars,

equipment, lading (including loss thereof), and salvage involved



in such wreck or derailment shall remain the property of METRO

NO.

Section 7.02. Incidents on Conrail Rail...Properties

(a) When-as a result of the operation of a METRO NO. train

on Conrail Rail Properties, rerailing, wrecking service, or wreck

train service is required, Conrail promptly shall perform, or

promptly arrange to have performed, such service at METRO NO.'s

expense, including, without limitation, removal of damaged

equipment provided that METRO NO. shall be permitted to remove

its damaged equipment at its own expense.

(b) When as a result of METRO NO.'s and Conrail's joint use

of Conrail Rail Properties, rerailing, wrecking service, or, wreck

train service is required, the provisions of Section 7.02(a) will

apply, except that all costs, including, without limitation,

liability costs, will be determined in accordance with the

provisions of Article VT.

(c) All METRO NO. locomotives, cars, equipment, lading

(including loss thereof), and salvage from any such wreck or

derailment under the management or control of Conrail shall

remain the property of METRO NO. All Conrail locomotives, cars,

equipment:, lading (including loss thereof) and salvage involved

in such wreck or derailment shall remain the property of Conrail.
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Section 7.03 Report3of Incidents

In the event a party performs any service in connection with an

incident covered by Section 7,01 or Section 7.02 on its Rail

Properties..that is billable to another party, the performing

party shall maintain a record of said service(s) in accordance

with the documents set forth in Exhibit 11.

ARTICLE VIII

TERM, TERMINATION,
RENEGOTIATION, DEFAULT, DISCONTINUANCE

Section 8.01. Term

This Agreement shall be for an initial term of fifteen years

Commencing as of January 1, 1983. Thereafter, unless sooner

terminated under applicable provisions of this Article VIII, this

Agreement shall continue in force from year to year, subject to

termination by any party on one year's notice. If such notice is

given, this Agreement shall continue in force pending

renegotiation. Neither a notice of termination nor termination

shall affect the parties' rights and responsibilities under The

Harlem-Hudson Lease Agreement, The MTA Purchase and Lease

Agreement and The CTA Lease Agreement.
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Section 8.02.

Thia Agreement shall continue in full force and effect as

set forth in Section 8.01 unless terminated as follows i

Either party may elect to terminate this Agreement if an

Event of Default is not timely cured or satisfied following a

Declaration of Default pursuant to Section 8.04(a) and (b) .

Section 8.03. Renegotiation

The parties covenant that, should any of the events listed

in Section 8.02 taJce place and any party elects to terminate this

Agreement in accordance therewith, the parties shall promptly

negotiate a new agreement.

Section 8.04. Default

MTA, CDOT and METRO NO., for purposes of this Section 8.04,

Default, shall be deemed to constitute a single party, so that an

action by any member of that collective group shall be considered

an action by the party.

(a) Each of the following shall constitute an event of

default (an "Event of Default") under this Agreement:

(1) The failure to pay in full any payment pursuant to

Article V of the Agreement; or

(2) The failure to observe any other covenant or

obligation contained in this Agreement, which failure



shall have continued for more than thirty days after the

other party shall have given written notice demanding

performance thereof; or

(3) Any material representation or warranty made in

this Agreement shall prove untrue; or

(4) Any proceeding shall be commenced by or against

either party which might result in any modification of the

obligations of such party hereunder under any bankruptcy,

insolvency, or similar law (unless all of the obligations of

such party under this Agreement shall have been duly assumed

by a trustee or successor to such party within sixty days

after such proceeding shall have commenced;) or

(b) In the event an Event of Default shall have occurred and

be continuing hereunder, the party not in default, upon written

notice to the other party, may make a declaration of default (a

"Declaration of Default") hereunder and exercise any or all of

the following remedies:

(1) Terminate this Agreement by and upon sixty days'

written notice to the party in default; and

(2) Pursue any other remedy at law or in equity in any

court of competent jurisdiction.

(c) Failure of a party to make a Declaration of Default

shall not be considered a waiver of any remedies available to it

under this Agreement or otherwise. Nor shall an Event of Default

bo considered wiped out or satisfied by failure of a party to

make a Declaration of Default with respect thereto.

- 59 -



Section 8.05. Discontinuance of Conrail Freight Service

(a) MTA/CDOT Rail Properties

(1) Notwithstanding the provisions of this Agreement,

Conrail may seek regulatory authority to abandon its freight

operations, in whole or in part, over the MTA/CDOT Rail

Properties during the term of the Agreement. Conrail shall

provide written notice of its intent to do so to METRO NO.

if the Property is located in New York State and to CDOT and

METRO-NO, if the property is located in Connecticut.

(b) Conrail Rail Properties,

(1) Notwithstanding the provisions of this Agreement,

Conrail may seek regulatory authority to abandon its freight

operations, in whole or in part, over the Conrail Rail

Properties during the term of this Agreement. Conrail shall

provide notice to METRO NO. of its intent to do so.

(2) Within thirty days of METRO NO. receipt of Conrail

notice of its intent to abandon freight service over Conrail

Rail Properties, METRO NO. shall notify Conrail whether or

not MTA or CDOT desires to assume ownership of those Conrail

Rail Properties for railroad operations.

(3) MTA or CDOT shall have the right of first refusal

before any disposition of these Conrail Rail Properties,

subject to any preexisting rights or law.

(4) In the event MTA or CDOT should acquire the

abandoned Conrail Rail Properties, METRO NO. and Conrail

shall cooperate fully to secure such regulatory authority as
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may be necessary for MIA'3 or CDOT's assumption of

ownership.

(5) Until such time as Conrail abandons its operations

thereover under the foregoing provisions, the terms and

conditions of this Agreement shall remain in full force and

effect.

(6) The provisions of this Section shall also apply in

the event no regulatory authority ia required to abandon

service.

Section 8.06. Discontinuance of METRO,NO. Commuter Service

(a) Notwithstanding the provisions of this Agreement, METRO

NO. may take any necessary steps to discontinue its commuter

service, in whole or in part, over Conrail Rail Properties.

METRO NO. shall provide Conrail with notice of its intent to do

so.

(b) Notwithstanding any provisions of this Agreement to the

contrary, METRO NO. may discontinue its commuter operations over

any of the MTA/CDOT Rail Properties. METRO 'NO. shall provide

notice of its intent to do so, and the following terms and

conditions shall applyi

(1) Within thirty (30) days of receipt of METRO NO.'s

notice, Conrail will notify METRO NO. whether it wishes to

continue freight service over all or part of the MTA/CDOT

Rail Properties in question. In the event that it does so,
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the property designated by Conrai.1 shall be redesignated

from Exhibit 1 to Exhibit 4 of this Agreement, and Conrail's

trackage rights shall continue.

(2) Such Rail Properties shall also be redesignated as

Exhibit 4 in the event that METRO NO. has operated no

commuter service thereover for a period of five years.

(c) If either HTA or CDOT intends to sell or dispose of any

of its Rail Properties, as defined in this Agreement, it will

notify Conrail and within thirty days of receipt of its notice,

Conrail shall notify either MTA or CDOT, as appropriate, whether

it desires to assume ownership of those properties for railroad

operation. Conrail will have the right of first refusal before

any disposition of these MTA or CDOT Rail Properties subject to

preexisting rights and statutes.

ARTICLE IX

DISPUTE RESOLUTION

Section 9.01. Resolution of DisputesConcerning Operations
and Costs

In the event, and at such time as, any operating or cost

dispute shall arise under this Agreement between Conrail and

METRO NO,, including any disagreement with any current Conrail,

METRO NO., or federally mandated operating or safety rule, order,

procedure, or standard applicable to such properties, either

party shall have the right to submit such dispute or matter for

binding determination by an arbitration panel.



The parties agree that before any operating or coat dispute

is submitted to arbitration every effort will be made to resolve

said dispute. In order to facilitate resolution of any operating

or cost dispute, the parties agree to establish a committee,

consisting of. three members to be appointed by Conrail and three

members to be appointed by METRO NO.

In the event the committee is unable to resolve any dispute

or controversy within sixty (60) days of submission, It may be

submitted by a party to binding arbitration in accordance with

the procedures established in Sections 6.02-6.04 of the

Harlem-Hudson and CTA Lease Agreements.

Section 9.02. Resolution of disputes concerning matters other
than operations and costs...

In the event and at such time as a dispute arises as to any

matter other than operations or costs as set forth in Section

9.01 above, any party shall have the right to submit such matter

for binding determination by an arbitration panel.

The parties agree that before any such dispute is submitted

to arbitration, every effort will be made to resolve said

dispute. In the event a particular dispute cannot be resolved

after good faith efforts on the part of the parties involved, a

party may submit it to binding arbitration in accordance with the

procedures established in Sections 6.02-6.04 of the Harlem-Hudson

and CTA Lease Agreements.
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Section 9.03. Arbitration under Amended and Reatatecl\1
Service Agreement.

The parties agree that in the event of any dispute affecting

only MTA, CDQT and/or METRO-NO., which does not involve Conrail,

arbitration will be in accordance with Article Ten of the Amended

and Restated Service Agreement among CDOT, MTA and METRO-NO.

dated June 21, 1985.

ARTICLE X

GENERAL PROVISIONS

Section 10.01. Labor Rights

(a) The User agrees that its entrance upon and use of the

Owner's properties is for its corporate purpose of providing

service pursuant to appropriate authority and that such use does

not create or continue any rights on the part of the User's

employees or its contractors with respect to any other current or

future use of the Owner's properties, including, but not limited

to, maintenance, operation, rehabilitation, and improvement

thereof by the Owner or Owner's contractors. Notwithstanding the

provision* of Section 3.03(e), the User shall indemnify, defend,

and hold harmless the Owner and the Owner's contractors against

any liability arising from any claim of employment rights, or

employment protection, arising from the performance of any work
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for the User on the Owner's properties by the Owner or the

Owner's contractors under this Agreement.

(b) Nothing contained in this Agreement shall require either

party to perform any service or taJce any action which would

violate any term or condition of any then-current labor agreement

between the respective parties and any organization representing

any of their respective employees or which would violate any

applicable law.

Section 10.02. Successors and Assigns

This Agreement shall enure to the benefit of and be binding

upon the successors and assigns of the parties hereto. Except as

provided in the following sentence, no party hereto shall assign

or transfer this Agreement or any of its rights thereunder to any

.person, firm or corporation without obtaining the prior written

consent of the other parties to this Agreement, which consent

shall not be unreasonably withheld. In the event, however, that

METRO-NO, should no longer be rail service operator on the COOT

Rail Properties under the Amended and Restated Service Agreement

or substitute agreement, METRO-NO.'s rights and obligations under

this Agreement pertaining to such properties and the Conrail Rail

Properties located in the State of Connecticut automatically

shall be assigned to and assumed by CDOT or its approved service

operator without any further action being necessary. CDOT shall

promptly notify Conrail of any such assignment and assumption.

- 65 -



Section 10.03. Force Maleure

(a) METRO NO, will be excused from its obligation under

this Agreement to provide, operate, and maintain MTA and CDOT

Rail Properties where non-performance is occasioned by any event

beyond its control.

(b) Conrail will be excused from its obligations under this

Agreement to provide, operate, and maintain Conrail properties

where non-performance is occasioned by any event beyond its

control.

Section 10.04. Amendment

(a) No term or provision in this Agreement may be changed,

waived, discharged, or terminated orally, but only by an

instrument in writing signed by the parties to this Agreement.

(b) All approvals and consents required under this Agreement

shall be in writing, signed by a person designated in writing for

such purpose unless otherwise provided in this Agreement or

agreed to in writing by the parties. Any oral notices permitted

by this Agreement shall be promptly confirmed in writing.

Section 10.05. NoticeB

(a) Unless otherwise provided in this Agreement, any notices

required in this Agreement shall be in. writing and sent to the

parties at the addresses listed below, unless either party shall

inform the other party in writing of any change in that address:
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Conrall: Consolidated Rail Corporation
Senior Vice President-Operations
Six Penn Center Plaza
Philadelphia, PA 19103

METRO NO.s Metro North Commuter Railroad
Attention* Vice President - Operations
347 Madiaon Avenue
New York, NY 10017

CDOTt Connecticut Department of Transportation
Attention: Director of Rail Operations
P.O. Drawer A
24 Wolcott Hill Road
Wethersfield, CT 06109

MTAt Metropolitan Transportation Authority
Attention: Chairman
347 Madison Avenue
New York, NY 10017

Section 10.06. EJEfeet of Execution and Performance

The parties do not, by reason of their execution of and the

performance of their obligations under this Agreement, assume any

other obligations or liabilities not imposed upon them by law.

Section 10.07. No Representat ions and wa ivera

Except as expressly provided herein, the parties make no

representations or warranties and waive no rights or remedies.

Section 10.08. Non-QiacrJUnjLnatiQn

(a) Aa between MTA, METRO NO. and Conrail, the parties do

hereby agree that: the provisions of Sections 1266-C( 13) and (14)

of the New York Public Authorities Law, as amended and

supplemented, dealing with discrimination in employment on public

contracts, as set forth in Exhibit 12, are hereby made a part of



this Agreement and, to the extent applicable, are binding upon

them.

{b) As between GDOT on one hand and MTA, METRO NO. and

Conrail on the other, MTA, METRO NO. and Conrail agree to comply

with the applicable State of Connecticut and federal laws and

regulations as set forth in Exhibit 13, which are hereby made

part of this Agreement.

Section 10.09. Effective Date

The effective date for purposes of this Agreement shall be

January 1, 1983. It supersedes the Interim Trackage Rights

Agreement effective January 1, 1983 as amended. In accordance

with Section 6.01 of the Interim Agreement, costs agreed upon in

this Agreement as payable shall be applied retroactively to

.January 1, 1983.

IN WITNESS WHEREOF, the parties hereto have executed this

Agreement as of the day first above written.

ATTEST: CONSOLIDATED RAIL CORPORATION

a.
ATTEST: AppROVt,METRO-NORTH COMMUTER RAILROAD

SECRETARY
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ATTEST:

ATTEST J

APPROVED AS TO FORMs

ATTORNEY GENERAL,
STATE OP CONNECTICtTT

METROPOLITAN TRANSPORTATION
AUTHORITY

By.

CONNECTICUT DEPARTMENT OF
TRANSPORTATION

Pursuant to Conn. Gen. Stat.
Sections 13b-23, 13b-34 and 13b-36

Datb
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METRO-NORTH COKKU7E?. RAILROAD COMPANY

OFFICE CF THE SECP.ETARY

j. HERESY CERTIFY zhat the officers of Metro-North
Coir-rauter Railroad Coapany have been delegated authority,
pursuant to a resolution adopted by the Board of Directors of i
the Company, to execute on behalf of the Company such contracts j
and agreements necessary or desirable for or in connection with " |
the operation of comnuter service and other transactions in i
connection therewith and that such delegations remain in full '.
force and effect; and I

I FURTHER CERTIFY that the duly appointed and acting . j
officers of the corporation are as follows: !

Chairman • J
President • •
Executive -Vice President •
Vice President - Operations . ! ,
Vice President - Planning and Capital Programs • !
vice President - Finance and Administration -i
Vice President - Marketing and Corporate Cojr-rauni cat ions •• "; |
Vice President - Hur.an Resources • j j
General Counsel and Secrszary
Assistant Secretary
Treasurer

WIT.N'ESS WHEREOF I have hereunto set ay hand ana
affixed the corpcraza seal °- Metre-North Coruauter Railroad
Company this J &**• day of /J-̂ —<£*—.' 19

ATTEST:

Robert Bergen
Secrstarv

(SEAL)

5236Z

i



INCUMBENCY CERTIFICATE

I, the undersigned, Robert Bergen, being the duly

appointed and incumbent Secretary of Metro-North Commuter

Railroad Company, ("Metro-North") do hereby certify that at

all times since April 4, 1991, Donald N. Nelson has been the

duly appointed and incumbent President of Metro-North and

that a true and correct specimen of his signature is set

forth in the space below:

In Witness Whereof, I have hereunto set my hand and

the seal of Metro-North on this r5?<?..̂ SC of X/̂ ŷ-- 1991.

Robert Bergen



INCUMBENCY CERTIFICATE

I, the undersigned, Jeanette Redmond, being the duly

appointed and incumbent Assistant Secretary of Metropolitan

Transportation Authority, ("MTA") do hereby certify that at all

times since April 23, 1986, Mortimer L. Downey, III has been the

duly appointed and incumbent Executive Director of MTA and that a

true and correct specimen of his signature is set forth in the

space below:

Mortimer L. Downey,/ III
Executive Dir-ector

IN WITNESS WHEREOF, I have hereunto set my hand and the seal

of MTA on this 19th day of July, 1991.

Jeanette Redmond
Assistant Secretary

,j



METROPOLITAN TRANSPORTATION AUTHORITY

I HEREBY CERTIFY that the Executive Director of the

Metropolitan. Transportation Authority (the "Authority") has been

delegated authority, pursuant to the By-laws of the Authority, to

execute on behalf of the Authority such contracts and agreements

as necessary or desirable in connection with the business and

affairs of the Authority and that such delegation remains in full

force and effect.

IN WITNESS WHEREOF I have hereunto set my hand and affixed

the corporate seal of Metropolitan Transportation Authority this

25th day of July, 1991.

'' ATTEST:

feanette Redmond
Assistant Secretary

\



INCUMBENCY CERTIFICATE

I, the undersigned, Allan Schimmel, being the duly

elected Corporate Secretary of Consolidated Rail Corporation

("Conxail"), do hereby certify that, as of the date

indicated below, James A. Hagen is the duly elected

Chairman, President and Chief Executive Officer of Conrail

and that a true and correct specimen of his signature is set

forth in the space below:

In Witness Whereof, I have hereunto set my hand on this

3rd day of July 1991.

Allan Schimmel



CONSOLIDATED RAIL CORPORATION

OPPICE OP THE SECRETARY

I HEREBY CERTIFY that James A. Hagen, Chairman,

President- and Chief Executive Officer of Consolidated Rail

Corporation, has been delegated authority, pursuant to a

resolution adopted by the Board of Directors of the Company,

to execute on behalf of the Company such contracts and

agreements necessary or desirable for or in connection with

the operation of the Railroad and other transactions in

connection therewith, and that such delegation remains in

full force and effect.

IN WITNESS WHEREOF, I have hereunto set my hand and

affixed the corporate seal of Consolidated Rail Corporation

this 3rd day of July _, 1991.

Allan Schimmel
Corporate Secretary

(SEAL)



Office of rfm
Commissioner

STATE OF CONNECTICUT
DEPARTMENT OF TRANSPORTATION

24 Woicorr Hiu. ROAD, P.O. DRAWER A
WETKTERSHEUS, CoKuzcncut 06109

An Equal Opportunity Employer

Delegation of Authority to Sign Documents
authorized by Section 13b-20 of the

Connecticut General Statutes/ AS Amended

Knov .All Men By These Presents, That I/ Emil H. Frankel/

Acting Commissioner of Transportation/ as authorized by Section

13b—20 of the Connecticut General Statutes/ as amended/ do hereby

delegate to James F. Byrnes/ Jr./ Deputy transportation

Commissioner, Department of Transportation/ Bureau of Public

Transportation/ the authority to sign any agreement/ contract/

doctnaent or instrument which I am authorized to sign for said

Bureau.

Emil E, Frankel
Acting Coimaissioner

Date:

Time: /<ff',2>o



Office of the
Commissioner

STATE OF CONNECTICUT
DEPARTMENT OF TRANSPORTATION

24 WOLCOTT Hiu ROAD, P.O. DRAWER A
WETHERSFlEtO, CONNECTICUT 06109

An £ i ;fy £mpfc,yer

Delegation of Duties and Responsibilities
and Authority to Sign Agreements/

Contracts/ Documents or Instruments

I, Emil H. Frankel/ Commissioner of Transportation, under

the authority of Sections 13b-17 and 13b-20 of the Connecticut

General Statutes/ hereby ratify, confirm and reissue all

previous delegations of authority issued on February 1, 1991 and

February 7/ 1991 in my capacity as Acting Commissioner of

Transportation.

Any and all actions taken thereunder by the designated

personnel are hereby ratified and confirmed as being duly

authorized by the Commissioner of Transportation.

Emil -H. Frankel
Commissioner of Tran portation

Date: March 1, 1991

J



EXHIBIT 1

MTA/CDOT RAIL PROPERTIES
USED JOINTLY WITH CONRAIL
(MAINTAINED BY METRO HO. 1

LINE MILE POST

HEW HAVEN LINE (L.C. 9108) 11.9 - 72.8 (Division Post)

NEW CANAAN BRANCH (L.C. 9118) 0.0 - 7.9 (E.O.T.)

DANBURY BRANCH (L.C. 9119) 0.0 - 24.2

WATERBURY BRANCH (L.C. 9121) 0.0 - 8.9

HUDSON LINE (L.C. 9100) 5.4 - 75.8 (Division Post)

PUTNAM INDUSTRIAL TRACK (L.C. 4223)

HARLEM LINE (L.C. 9131) 5.4 - 77.0

All jointly used track on the above lines shall be maintained
to at least Class I PRA Track Safety Standards.



EXHIBIT 2

CONRAIL RAIL PROPERTIES
USED JOINTLY WITH METRO NO.

LINE MILE POST CLASS OP
TRACK

SOUTHERN TIER LINE (L.C. 6102/6103)
Suffern - Port Jervis
(Maintained by Conrail) 31.3 - 89.9

Suffern to Newburgh Jet. . Class 3
Newburgh Jet. to 5 miles east
of Howells Jet. Class 4

5 miles east of Howells Jet.
to Port Jervis Class 3

HARLEM LINE (L.C. 9131)
Main Track (Maintained by
METRO NO.) 77.0 - 81.6 Class 1

DANBURY SECONDARY (L.C. 4246) 0.0 - 12.6
Beacon - Hopewell Jet. Class 1
Hopewell Jet. - Derby Jet. 42.9 - 104.8
(Maintained by Conrail)



EXHIBIT 3 • (page 1 of 4)

MTA/CDOT OWNED PROPERTIES -
TURNOUTS AND CROSSOVERS

{MAINTAINED BY METRO NO. )

NEW HAVEMLIMB

HILSPOST TJ5 DESCRIPTION RjBSJP. NO. /TOa

12.2 4 .Woodlawn - Terrandova CR 1
14.3 4 Heat Cheater Rockland CR 1
19.7 3 Mamaroneck Yard CR 1 ,
25.8 3 Por-tcheater Team Track CR 1
26.6 3 Arnold's Bakery CR 1
27.2 3 Ct. Natural Oaa CR 1
35.3 4 Richardaon Gypaum CR 1
36.7 3 Ringa End Lumber CR 1
43.6 3 Weatport Team TK/Pepperidge CR 1

50.2 3 Pairfield Team Track CR 1
52.3 3 Bigelow Tea CR 1
52.8 4 Bullard'a CR 1
53.2 3 State St. Yard JT. 1

53.5 4 Lead to Railroad Ave/
Wordin Ave. CR. 1

55.5 3 D'Addario (N. Bridgeport
I.T. CR 1

56.9 4 E. Bridgeport Yd. JT. 1
56.9 4 Lead to GB/Resnington CR 1
57.2 4 K. Bridgeport Yd. JT. 2

60.6 4 Devon Eaat Leg 4 JT. 1

64.0 4 Mllford Crane CR 1
64.8 3 U.S. Electric Motors CR 1
65.0 3 Reliable Steel Drum CR 1
65.1 4 Furniture Transport CR 1
65.1 3 Owens, Illinois CR 1
65.8 3 Fumian Lumber CR ,1
66.0 4 firewater Building CR 1
66.6 3 Boise Cascade CR 1
67.0 3 OiCbello DiatrUb. CR 1
67.1 3 A.P. Green CR 1
67.9 3 Miles CR 1
68.1 3 Richardaon CR 1
68.3 3 Star Diatributor CR 1
68.4 4 Kalfus Steel CR 1
68.5 3 Elder Bros. CR 1
68.7 3 Sears CR 1
69.7 3 Armstrong CR 1
70.4 3 West Haven Team Tr. CR 1
70.7 4 Atlaa Movers CR
72.8 1 Connecticut Reserve Supply CR 1



PILE]

5.6
6.4
7.0
8.9
10.1
13.8

15.5

16.3
19.2
22.3
23.9-
25.0
25.9
25.9

26.2
26.2
26.3
*̂ ft 1

36.6
40.5
40.8
.41.0
56.4
58.7
61.0
63.4
69.7
72.6
73.6
74.5
75.4

?OST 25

5
4
4
4
1
4

3

4
4
4

-25.0 1-3
3

' 4
3

4
3
2/2
2/2

4
4
1
2
2
C/S
C/S
1
1
1
2
C/S
1

BBSCRIPTIOH

Mo "Wye"
Highbridge Yard
Highbridge Yard
Intl. Salt. Butler Lumber
FH, GUT Packaging
TK6 Crossover

Kawasaki

Crossover to Yonkers Yd.
Noble Van-Baa tinge
Irvington Lumber
Bast Middle Track
OW Yard - AIP
Chevy Yard
Auto Yard

Chevy Yard
Auto Yard
CP-26 Xover
CP-35 Xover to West Yd.

CP-Q9CA (Croton West Yd).
Heat Chester Resco
Mearl/Storage
Storage/Team Track
Danbury Sec.
Nabisco
Circle M Lumber
American Lumber
IBM
Controlled Siding
Access to River Yard
CNB Yard
Controlled siding

CR 2

CR 2
OT. 1
CR 1
CR 3
JT. i
CR 1
CR 1

CR 2
CR / 1

Ŝl—* ̂  2

JT. 2

CR 1
CR 1
JT. 1
JT.
JT. 1
JT. 1
CR 1
CR 1
CR 1
JT. 1
CR 1
CR 1
JT. 1



page 3
HHiKLEH LIWB

HILBSQST

5.0
6.2
7.3
12.5
12.7
13.0

13.3
14.0
28.1
29.9-
36.8
37.7
43.4
55. 2
68.8
72.1
76.7

SS

3
4
3
3
3

3/1
1
2
1
2
1
2
S
S
S
S

PgSCRIPTIpH

Mo Wye
Port Morris i.T.
Tulnoy Lumber
Ampacet
Sound Distributor a
Tomklns Lumber

Mt. Vernon West
Kt. Vernon Yard
H&wthorne, Con Ed
Pleasantville Run around
Suburban Propane
Grand Onion
Kinga Lumber/Goldena Bridge
Dykemans
Wingdale Psych. Hoap.
Dover Furnace
N/B Dover Plains Siding

WATERBTOY BRANCH

0.3-1.2
8.7
8.8

3.6
7.7
7.8

S
S
S

NEW

5
S
S

Siding
South Wye - Derby
Morth Wye - Derby

CANAAN Branch

Sprlngdale Team Track
New Canaan Lumber
New Canaan Crossover

BBS?...

or.
CR
ca
at
CR
CR

JT.
JT.
CR
CR
CR
CR
CR

JT.
CR
CR
CR

CR

JT.
CR

CR
CR
CR

NO./TjOa

1
1
1
1
1
1

1
1
2
1
1
1
1
1
1
1

1
1
1

1
1
2
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NO./TOs

0.8

1.1
1.3
11.8
12.8
20.0
20.4
20.4
20.4
20.5
20.5
20.6
22.4
23.0

S
S
S
3
S
S
S
S
S
S
S
S
S

Dock Yard

CL&R.
Davine Broa./Libner
Gilbert & Bennett
Gilbert & Bennett
Shepard'a Warehouse
Vanderbilt Chemical
Bethel S/B
Condux
Rings' End Lumber
Shapard's R/A
Team Track
Sperry Rail

23.0-23.8 S Danbury Yard

JT.

01
CR
CR
CR
CR
CR
JT.
CR
CR
JT.
CR
JT.
CR
CR

1
1
1
1
1
1
1
1
1
1
1
1
1
5



EXHIBIT 4

MTA/GDOT RAIL PROPERTIES
USED EXCLUSIVELY BY CONRAIL

(MAINTAINED BY CONRAIL)

LINE MILEPOST

HUDSON LINE"(LrC. 91QO;>

1. TARJRYTOWN

Chevy Yard 25.7

HARLEM LINE fL.C. 9131)

1. WAKEFIELD-AMPACET LEAD 12.5

DANBURY BRANCH <L.C. 91191

1. DANBURY

Yard Tracka (16 thru 42 23.7
and Enginehouae 1, 2, 3)

SUFFERN INDUSTRIAL TRACK 0.0 - 3.33
(a/k/a PiermoTVt Branch) 6.2 - 6.5



EXHIBIT 5

LINE/FACILITY

HUDSON LINE

KTA/CDOT RAIL PROPERTIES
USED EXCLUSIVELY BY CONRAIL
(MAINTAINED BY METRO NO. 1

MILE POST
LOCATION

FH Yard Lead (Maintained to
Property Line)

Track 6-Riverdale-Yonkers
East Middle-Tarrytovm
OW Yard-Tarrytown
Peekskill [Team Track]
Burnwell-Mearl Siding
Beacon-Salt Track
IBM Lead
Poughkeepsle-River Yard [4-6 Track]
CNE Yard
Lead to Dutton

HARLEM LINE

Mt. Vernon West-Team Track
Pleasantville-Runaround
Mt. Kisco-Team Track
Goldens Bridge-Lead to King Lumber
Milepoat 77.0-81.03 [EOT]

NEW HAVEN LINE

Mamaroneck Yard
Port Cheater Team Track
Westport Yard-Lead to Pepperidge

Farms Team Track
Fairfield-Team Track
Bridgeport-State St. Yard Lead
Stratford-Stratford Spur
East Bridgeport Yard-Team Track
West Haven-Team Track

9,8

24.9
24.8
41.28
40.6
58.'5

,7
.0

69,
74,
74.0
74.4

13.9
29.9
36.8
43.4

19.6
25.75

(1 of 2)

LEVEL OF
MAINTENANCE

Class 1
Class 1
Class 1
Class 1
Class 1
Class 1
Class 1
Class 1
Class 1
Class 1
Class 1

Class
Class
Class
Class
Class

I/

Class 1
Class 1

43.6 Class 1
50.3 Class 1
53.1 Class 1
57.8 (0.0-EOT) Class 1
57.0 Class 1
70.37 Class 1

I/

' METRO NO. inspects, maintains -operating rights PC to CR.

NO. inspects, maintains track.

inspected and maintained by METRO NO., not CDOT
property.

,J



EXHIBIT 5

MTA/GDOT RAIL PROPERTIES
USED EXCLUSIVELY BY CONRAIL
f MAINTAINED BY METRO NO. \ (2 Of 2)

LINE/FACILITY

MEW (CANAAN

Springdale-Team Track

DANBURY BRANCH

Dock Yard-Team Track
Bethai-Upper and Lower Lead

WATERBURY BRANCH.
Devon-Siding

MILE POST
LOCATION

3.75

0.91
20.0

0.10

LEVEL OP
MAINTENANCE

Class 1

Class 1
Class 1

Class 1



EXHIBIT 6

CONRAIL RAIL PROPERTIES -
EXCLUSIVELY BY METJtQ NO ' ..

SOUTHERN TIER LINE/FACILITY MILE POST LOCATION

Turnout to Port Jervis Passenger M.P. 87.3
yard (Maintained by Conrail)

Crossover to" West End of Passenger I 1
yard (Maintained by Conrail) I*/ M.P. 87.8

Radio Base at Otisville
(Maintained by METRO NO.) M.P. 74.76



EXHIBIT 7

MTA/CDOT RAIL PROPERTIES
USED EXCLUSIVELY BY METRO NO.

{MAINTAINED BY CONRAIL^

PORT JERVIS PASSENGER YARD -
!*<•

Radio Basa.at Newburghji - M.P. 45.0
?»M*

Radio Base atHJervis (Local) - M.P. 87.2



EJorarr » TO oonuu/Mra/Mn/oooi TRUXUB RIOBTB ACRExxnrr nmscnvi i-i-s
OEJICTXWJ XSTBOT MR) ACKtU MCALATICm OF »R CM HOI MO KUJTCEXUCI

x> MCORDMCI win uenn s,04

1. Car Mile Rates
*. Index Year , 19*3 1984 1983 1968 1987 1988 198} 1990
b. tear la which Escalation la Calculated ..... 1964 1983 19*6 19»7 1968 1989 1990 1991
o. Base Indent Year .....1983 1981 1982 1982 1982 1982 1982 1982
d. Base Rat* .10.200 10.300 $0.200 10.200 10.200 10.200 10.200 10.200

•. escalation Formula i Index Year (a) ninui
Base Index Year (c) divided by MM Index
Year (c) time Base Rate (d) plus BaM
Rate (d) equals Revised Base Rate to become
effective a* of July 1 In the Year •
is which Escalation 1* Calculated (b)

f. Actual Escalation Jrocedure
(1) Year in which Escalation is Calculated 1984 1983 1986 1987 1988 1989 1990

wtoich rat* will b*coa* »I£»ctlv« a* of
July Ire of that ywur.

(2) Indaac Y«*r 1983 1984 198S 1986 1987 1988 1989
ludnc 174.3 181.2 185.7 193 200.4 212.7 221

(3) BaM IwUne *»ar (1982) .....161.8 161.8 161.8 161.8 161.8 161.« 161.6

(4) • (3) gdmu (3) 12.T 19.4 23.9 31.2 38.6 30.9 39.2
(5) » (4) divlUwi by (3) • • 0.07849 0.11990 0.14771 0.19383 O.U8S7 0.31439 0.36388

(S) » BaM Rat« (1.300) ttna (3) ..10.016
(7) - VaM Aata ....10.200

(8) JUrrtMd BaM Rat* — (6) * (7) 10.316 10.224 10.230 10.230 10.248 10.363 10.273

10.024
10.200

10.030
10.300

10.039
10.300

10.048
10.300

to.oil
10.300

10.073
10.200

2. Maintenance Rat** (flat Rat* p«r TuraouVCroasovkr)

a Index T**r 1903 1964 1963 1986 1967 1988 1989 1990
b Y*az la which Escalation im Calculated - 1984 1983 1986 1987 1988 1989 1990
0 Ba»« Index tear 1963 1984 1965 1986 1987 1988 1989 1990
4 Baee Bate > 13879 13879 13679 13879 13879 13879 13879 13679
e Escalation Fomulai Indaac Year (a) aiatu

Baae Index Year [c) divided by BaM Index
Year (c) tiaaa Baee Rate (d) plua Ba*e
Rate (d) equal* Revised Baee Rate to becoae
etfeeUv* as of January 1 la toe Year
In which Escalation la Calculated (b)

t. Actual K«c*lation Procedure
(1) Year la which Escalation is Calculated 1983 1984 1983 1986 1987 1988 1989 1990

v&icb. rate will becoae effective as of
January 1st of that year.

(2) Index Year 1983 1984 1963 1966 1987 1988 1989 1990
index 174.3 181.2 183.7 193 200.4 212.7 221 221.2

BaM Index Year (1963) 174.3 174.3 174.3 174.3 174.3 174.3 174.3 174.3(3)

(4) • (2) adaus (3) 0 5.7 11.2 16.3 23.9 38.3 46.3 46.7
(3) • (4) divided by (3) 0.00000 0.03640 0.06418 0.10603 0.14642 0.31691 0.36648 0.36763

(6) - BaM Rate (13679) tlaea (3) 10 1236 1377 1623 $673 11387 11367 11373
(7) - BaM Rate , ....13879 13879 13879 13679 13879 13879 13879 13879

(8) Revised BaM Rate • (6) » 17) 1S879 1610S 16336 16303 167S2 17166 17448 17433

Vote that la escalating the MainTenanoe Rate the Index Year and Year la vbic* the escalation
is calculated are the saee. since the rinal Index figure for a given calendar year is not
available until the enheeqnent oalenfUr year it will be necessary to bill the current year on an
estimated bast*. It is sgneiil that the current year estimated billing will be eeccaplishsd using the first
quarter forecast at the UM Annual indexes. When the Final Index beccaee available in the next
calendar year the prior years billing will be retroactively adjusted to agree with the rlaal Index.
Thus the 231.2 lade* in the Year 1590 for Malntenanire is a rirst Quarter 1990 figure.

ROHI T&e flat Rate Maintenance Rate ii ooaerlsed of two Inorenentai
(1) $3376 Routine Maintenance (2) 12301 All Other Maintenance.



EXHIBIT 9

OH KTA AND CDOT RAIL PROPERTIED

A. The vertical clearances on MTA and CDOT Rail Properties
shall be those clearances set forth" in Metro North Commuter
Railroad Timetable No. 4, effective April 7, 1991, a copy of which
is attached hereto, as supplemented by the following provisions:

1. Hudson Ldne clearances have changed since 1983 due to
the Conrail-NYSDOT funded Clearance Project to permit
bi-levels to reach Tarrytown. Therefore, all cars up

- to 19 '4" shall be accommodated between CP75 and HP 6.2,
with specific track restrictions as noted in Timetable
No. 4.

2. Mew Haven Line clearances between CP216 to CP112 on Nos.
2 and 4 Tracks have been reduced since 1983 to 15 '0"
open top and 15 '2" closed top. The original clearances
of 15 '4" open top and 15 "6" closed top shall be restored
the next time the track is surfaced, which shall be no
later than June 30, 1995;

3. New Puna*" Branch clearances shall be 15 '4" open top,
15 '6" closed top;

4. Danbury Branch clearances shall bet
MP 0.0 to MP 12.7 - 16'2"
MP 12.7 to MP 23.6 - 17 '6"

5. Waterbury Branch clearances shall bet
MP 0.0 to 8.9 - 17 '9"

6. All clearances for MTA/CDOT Rail Properties listed in
Exhibits 4 and 5 (maintained by Conrail or maintained by
Metro-North for Conrail) shall be those applicable to
the line segment where the particular properties are
situated.

7. Any new construction over Rail Properties used jointly
by Conrail and Metro North or exclusively by Conrail
shall maintain the applicable " state minimum statutory
clearance requirements. Any replacement structure,
including bridges, signal masts etc. shall meet the
applicable state minimum vertical clearance
requirements .

B. The lateral or horizontal clearances, especially with
regard to high-level platforms, shall be governed by applicable
State-Federal laws and Conrail 'a MW-4 Standards.

J
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11W-0 C* fWttricUon*

Metro-North
Commuter
Railroad

OMtkH fMlCJUL

CP79HMFU

TIMETABLE NO. 4

IN EFFECT 2:01 A.M. SUNDAY
APRIL 7,1991

FOR EMPLOYEES ONLY

M s«iw can art profibmd from
ooratiKj around toe tr»c« with
pasMnpra unto* tonmtt trt M
Train OttOfttfWiOffict.

FreiflfK cart in nnst of SO IM

Trtin OtJOiWwr'j Offlc*.

CanWghirm»nl7llOin,

Can nigh* mm 14 n, a in.
• BMfv»l cvt (TTCDC S«n«l not hiflh*

IWW19 «, 4 In. autfienttd twiwnn
O75 ant MP2S4 witn following
rtjtrxaionr
CT&Cm Must Optrtlt No. 2 Irxk
CP3KP33. Musi opwati No. 4 tracX
South rt Bri«Qt No. 2S.41. Tanytown-

DMttMFMlCJU;
M

fl j.
GENERAL SUPQaNTENOCNT-TRAMSPOftTATION

CanMgtarth«il5n.4bi.

IS tt 8 in. on No. 4 and No. 3 trade
14 ft. 10 lit on Ho. 2 track
15 ft. 4m, on Ho. It™*

CaraNQfMrOun:
14 tl 10 ta. on Ma. 2 and Ho. 3 trade
15 ft tin. on No. 4 track to

13am Sir**
15 ft 4 In. on Ho, line* to

144tti Stntt

NWHWMUM

Cft«

ftwMMDUM

Op«n toe can 18 ft. 1 la,
OnttopKILSIn.
Opw top art 15 ft 4 In,
do** top 15 tt. Sin.
OpMtopanlSILOIa,
OoMtofl(5tt.2tn,

Opw too can 15 ft. 4 in,
(3oM top 1S (I ! in.
on No. land No. 3 track.

Can wtwMinq piatt Cunitss
autwiad by 9* Train OboatcMr'*
OBtoa. Ban C car* rMrictM horn
opmtlng on No. 1 track bHmwn CP
2K*ndO>Z23



E X H I B I T 10

STANDARD FORM FOR DETOUR AGREEMENT

AOoptta by Iff Association ol American Railroads lor its predecessor The American Rtilwty Association),
October 25, 1905; wifft amewJmenfs adopted November 10, J9JO, May 17. 1911, Novemfiw 19, J9J3.

rVovtmc*' T7, 1920. U*y 15. t$24, Oc1ot>»r 2, 1947. September 3. 13ST. July 1, 1967, July 1. 1878,

I (IIS ACjrGSmSnt, Executed In duplicate between

, a corporation created and exist Ing under the lawsol

and ,., ,,

- a corporation created and existing under the laws ol

Witnesseih. That,
Whereas, should the railways ol either party hereto become Impassable by reason ol unforeseen occurrences, making detour

movement desirable, each party hereto Is willing whenever. In It* judgment, the conditions warrant, and subject lo the terms and condi-
tions hereinafter set forth, to temporarily permit the trains ol the other parly, hereinafter referred lo as the Foreign Company, to be run
over Its tracks (Home Company) as a service of accommodation and reciprocation.

Now, Therefore, It Is mutually agreed by and between the parties hereto as follows;
1. Whenever the Foreign Company desires to delour Its trains il shall nollfy the Home Company, the circumstances necessitating

detour movement, between what points, the number and character ol trains and such other Information as may be required by the Home
Company. Upon receipt ol such notice the Home Company shall promptly grant or refuse the accommodation requested. The granting ol
the accommodation will not warrant nor Imply the insurance ol the Foreign Company's trains against any of the risks ol transportation,
nor the assumption ol liability Iherelor, by the Home Company. In the event of relusaf to grant such permission, the Foreign Company
shaft have no claim ol any nature against the Home Company by reason ol such relusal.

2. The Foreign Company, If granted such permission, shall run its trains between the points designated over the tracks of the
Home Company, using, unless otherwise agreed between tne parties, Its own engines, engine crews and train crews fully conversant with
the Standard Code ol Ihe Association ol American Railroads, but always with a pilot or pilots (not more than one pilot lor each Foreign
engine crew or train crew, nor more than two lor anyone train), to be furnished by the Home Company, and sublect to all the rules and
regulations ol the Home Company, and the orders ol its train dispatcher.

In case, by mutual agreement, the Home Company shall lurnisn engines and engine crews to haul, help or push trains ol the
Foreign Company, or in case, without mutual agreement, it becomes necessary, by reason ol laiiure ol the Foreign Company's engine to
handle Its train at speed required by the Home Company, or lor other cause (Including foreign engine not being equipped with train control
or cab signals) lor the Home Company to lurnlsh engines and engine crews to haul, help or push trains ol Ihe Foreign Company, it may do
so. and except al Its option, without releasing pilot or pilots previously assigned to the train.

3. The Foreign Company. II granted such permission, shall promptly, upon presentation ol bill, pay to the Home Company tor
trackage. Ihe sum ol $9,00*. per train mile, or traction thereof [a light engine to be considered as a train), with minimum trackage charge ot
$56.00. lor each train deloured. The Foreign Company shall also reimburse the Home Company for any extra expenses Incurred by the
employment ol additional operators, dispatchers, or others, or overtime paid any employee resulting directly Irom tne delour movement.

On tne request ol the Foreign Company cars bad ordered out ol detoured trains may be detoured under the terms ol this Agree*
mem. except that there shall be paid by the Foreign Company in lull lor such service S.90 per ear mile lor each freight car and J 1.35 per car
mile for each passenger, baggage, express or sleeping car; car mileage and per diem as to all such cars to be assumed by the Foreign
Company,

The costs ol labor as referred to In this Agreement Include actual wages plus additives according to joint facility accounting proce-
dures ol Ihe Home Company. Additional charges lor other services rendered and supplies furnished by the Home Company shall be
charged to the Foreign Company et the rates specified below.

J

(a) Per locomotive unit mile, including light mileage to and Irom point ol service* *
(b) Per engine turned on turntable or wye* *"
(C) Per car turned on turntable"*" . . . . ., . . . .
(d) Per train turned on wye*" , . , ., , , . . . . . . . . . . , , , . . ,
(e) Fuel ....
(1) Other engine supplies ......... . . , .
fg) Other train supplies , . , . , . ,
(h) Enginehouse expenses .,,...,....,...,, , . ....*..,,,....,,,
(1) Engine repairs ,......,..
(J) Pilots, Including deadhead or light mileage to and from point ol service, and furnished

In accordance with Section 2, paragraphs t and 2 .......
(k) Crews lurnlshed. iraln or engine, including deadhead or light mileage to and

Irom point ol service '.
(i) Bridge, lerry. terminal, trackage or switching charges assessed by other carriers

in connection with handling detoured trains ,

When engine is furnished

By
Foreign Company

Sec. 2, Par. 1

None
15.50
J5.SO
jtr.oo

Contract or tarill
rales

By
Home Company

Sec. 2, Par. 2

$s.rs
None
I5.SO
Jir.oo
None
None

None
None

Conlract or tarilf
rates

" Includes wages ol car inspectors inspecting deloured trains at regular inspection points.
** Includes use ol engine, luet, and supplies but excludes crew

• • • No mileage charge to be included.
• * • • Costs plus additives according to the joint facility accounting procedures ol Ihe Home Company.
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'Report of aejcldant to rolling stock o*re i» CONRAI

ACCID

(information In Uil* bloc* to DO put into lh» eompuior)

DIVISION DATE
INT

Cfl PROPERTY j YES

Nuii»8E«

NO

KINO

(Yard and Tteck Nurnb*r)
IF 'NO* DEPICT CAftO SIGNED YES

ItR CUSP
OAMMjeCOCT co LOADo«f>

NO
AOVeRMsioe

RULE . IF (Y)g$, INDICATE . DERAILED _-=S»E6WIP(lO

Codtt to b* useo »0ov« — fiB-Roiler Bearing F8-Fri«ton Beanng OEST*O*9ifOy*d HLU-Hom« load UP HOW-Homd On Own
*&R-R*p*ir And Rfttftu* B-Emfrty L-Loftd«d T«Tr»nstorr»d FTD-Forward to D**ttnaiion LL-UU Loading

vay 9f*n»,
"flue* or WracK

(Under)
SECTION

Remark*
SECTION
Occurred

Occurred

Work Ord

SECTION

n« On*}

1— C»U*

»nd PatU
It— Loea
on pflvat

within jo)

»f No. A*
III— Wm*

l af Acaidanf _ , , , ^^ .. _

iiil*«nrf Aeeldanl „,„,„„ „ , ,. .. ._ .

Jon of accld*nt if oth*r than CR prof>«ny
» prap«rty of oulaido InduMry -,„„„„, - - ,

(Nam* and Addr*aa)
M fatfUJty wrrttoiy af_ ,.„„„__, - _ .- "

(Location and Participating Rood;

k Fora* Tim*
Qrdecw ^
Track Cl*v*0
Olstanc* from Snob

Ma*t*i
Car Rtpai rman H» MM
SECTION
Company

IV—Outi M* Contractor Wreck Fore*, E<|ulpm*nt and Tim*

6BCTION V—Tralrf

(II Appiica it*, Show

. Rt«dy W Odpart, , Dopart&d.
. fatoy to Depan, . Departed.

. Arrived a( AcaWont.
. Afnv*d Shop.

. Ord*r*d. . Arrived Accfdftra.
.No.

Old train (:r*w Assign?,
Conductor.
SECTION

3rvw AM<*t*an«*
, Crtrw Symbol. .LocaNo..

i TV*Jr» Conaxu
and Numb«r of Can in Tr«ln, Amount o( Fu«l Oontum*d by Otrrtok and Numbor o( M««lt.)

1. ' ;ri,« n»pon to b« kupt on li!e a< shop 2. Copy to da »«nt to Mant>o«r-AAR aexvlc*a, Phil*., PA 3. Copy to bo
t» tn* bi»i(j»j r»p»lr card for oach car Involved.

(TITLE)

MAJOR ITEMS OF DAMAOC ON RBVIRSE SIDH OP THIS POBM FO« EACH CAR LISTED
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EXHIBIT -12

§ 12W-C. Transit projects . .,.-.,..'...
iv*'/1*"/' • [See main volume for text of 1 to 12J. .
'13— a. 'AH contracts for design, construction, services and materials ;

pursuant to this title of whatever nature and all documents soliciting bids j
or proposals therefor shall contain or make reference to the following '
provision*;. ' ' . .- •,-.. - . . . .
V-'(I) The"contractor will not discriminate against employees or applicants
for 'employment because of race, creed, color, national origin, MX, age,
disability, or marital status, and will undertake or continue existing pro-
grams of affirmative action to ensure that minority group persons and
women are afforded equal opportunity without discrimination.. Such pro-.
grams shall include, but not be limited to, recruitment, employment, job
assignment, promotion, upgrading, demotion, transfer, layoff, termination,
rates of pay or other forms of compensation, and selections for training or
retraining, including apprenticeship and on-the-job training'. '. -:_ __ _u

(ii) At the request of the New York city transit authority, the metropoli-
tan transportation authority, and their subsidiaries (hereinafter referred to
as the authority), the contractor shall request each employment agency,
labor union, or authorized representative of workers with which it has a
collective bargaining or other agreement or understanding and which is
involved in the performance of the contract with the authority to famish a
written statement that such employment agency, labor onion or representa-
tive shall not discriminate because of race, creed, color, national origin, sex,
age, disability or marital status and that such union or representative will
cooperate in the implementation of the contractor's obligations hereunder.

{tii) The contractor wfll state, in all solicitations or advertisements for
employees placed by or on behalf of the contractor in the performance of
the contract with the authority, that all qualified applicants will be afforded
equal employment opportunity without discrimination because of.race,
creed, color, national origin, sex, age, disability or marital status,

•(rv) The contractor will include the provisions of subparagraphs (I)
through_(iii) of this paragraph in every subcontract or purchase order in
snch a manner that such provisions will be binding upon each subcontractor
or vendor as to its work in connection with the contract with the authority.'

b. The authority shall establish procedures and guidelines to ensure,
that contractors and subcontractors undertake programs of affirmative
action and equal employment opportunity as required by this subdivision.!
Such procedures may require' after notice in a bid solicitation, the subxmV
aioa of aa affirmative action program prior to the award of any contract, or:
at any time thereafter, and may require the submission of compliance
report* relating to the operation and implementation of any affirmative^
action program adopted herennder. The authority may take appropriate.
action including contractual sanctions for non-compliance to effectuate the*
provisions of this subdivision and shall be responsible for monitoring j
compliance with this title. . • • 1



14. (*Xi) In the performance of projects pursuant to this title minority (
sod women-owned business enterprises shall be given the opportunity for!
meaningful participation. The authority provided for in this title shall'
establish measures and procedures to secure -meaningful participation andl
identify those contracts and items of work for which minority and women- 1
owned business enterprises may best bid to actively and affirmatively'
promote and assist their participation in the projects, so as to facilitate the }

_award of a fair share of contracts to such enterprises; provided, however, i
that nothing in this title shall be construed to limit the ability of the '
authority to assure that qualified minority and women-owned business 5
enterprises may partitipata in the program. For purposes hereof, minority i
business enterprise shall mean any business enterprise which is at least <
fifty-one per centum owned by, or m the case of a publicly owned business, 1
at least fifty-one per centum of the stock of which is owned by citizens OM
permanent resident aliens who are Black, Hispanic, Asian or American .
Indian, Pacific Islander or Alaskan natives and such ownership interest is
real, substantial and continuing and hare the authority to independently ,
control the day to day business decisions of the entity for at least one year; '
and women-owned business enterprise shall mean 'any business enterprise "
which is at least fifty-one per centum owned by, or in the case of a publicly "
owned business, at least fifty-one per centum of the stock of which is
owned by citizens or permanent resident aliens who are women, and such
ownership interest is real, substantial and continuing; and have the authori- :

ty to independently control the day to day business decisions of the entity .
for at least one year. .

The provisions of this paragraph shall not be construed to limit the
ability of any minority or women-owned business enterprise to bid on any
contract.

(H) In the implementation of this subdivision, the authority shaD consider
compliance by -any contractor with the requirements of any federal, state,
.or Jocal. law. concerning minority .and women-owned business enterprises,
which may effectuate the requirements of this subdivision. If the authori-
ty determine* that by virtue of the imposition of the requirements of any
such -tow, in respect to capital project contracts, the provisions thereof
duplicate or conflict with such law, the authority may waive the applicabili-
ty of .this subdivision to the extent of such duplication or conflict. •• ••

(iii) Nothing in this subdivision shall be deemed to require that overall
state and federal requirements for participation of minority and women*
owned business enterprises in programs authorized under this title be
applied without regard to local circnmstaneea to all projects or in all

(b) In order to implement the requirements and objectives of this subdivi-
sion, the authority shall establish procedures to monitor the contractors'
compliance with provisions hereof, provide assistance in obtaining compet-
ing qualified minority and women-owned business enterprises to perform
contracts proposed to be awarded, and take other appropriate measures to
!±nprove the access of minority and women-owned business enterprises to
these contracts. .
(As amndMl L.198*, c. 929, f 29.)

J



EXHIBIT 13

ADMINISTRATIVE AND STATUTORY REQUIREMENTS

) MTA*METRO NO. and Conrail ("Parties"!Agree

(1) The Parties shall comply with the Regulations of the

United States Department of Transportation (Title 49, Code of

Federal Regulations, Part 21} issued in implementation of Title

VT of the Civil Rights Act of 1964, 78 Stat. 252, 42 U.S.C.

2000d to 2000d-4, as applicable, which are hereby made a part of

this Exhibit.

(2) (a-) For the purpose of this section, "minority business

enterprise" means any small contractor or supplier of materials

fifty-one percent or more of the capital stock, if any, or

assets of which is owned by a person or persons: (1) who are

active in the daily affairs of the enterprise, (2) who have the

power to direct the management and policies of the enterprise

and (3) who are members of a minority, as such term is defined

in subsection (a) of Conn. Gen. Stat. 32-9n; and "good faith"

means that degree of diligence which a reasonable person would

exercise in the performance of legal duties and obligations.

"Good faith efforts" shall include, but not be limited to, those

reasonable initial efforts necessary to comply with statutory or

regulatory requirements and additional or substituted efforts

when it is determined that such initial efforts will not be

sufficient to comply with such requirements.

For purpose of this section, "Commission" means the

Commission on Human Rights and Opportunities.



(b)(l) The Parties agree and warrant that in the

performance of this Agreement the Parties will not discriminate

\ or permit discrimination against any person or group of persons

on the grounds of race, color, religious creed, age, marital

status, national origin, sex, mental retardation or physical

disability, including but not limited to, blindness, unless it

is shown by the Parties that such disability prevents

performance of the work involved, in any manner prohibited by

the laws of the United States or the State of Connecticut. The

Parties further agree to take affirmative action to insure that

applicants with job related qualifications are employed and that

employees are treated when employed without regard to their

race, color, religious creed, age, martial status, national

origin, ancestry, sex, mental retardation, or physical

disability, including, but not limited to, blindness, unless it

\ is shown the Parties that such disability prevents performance

of the work involved, (2) the Parties agree, in all
»

solicitations or advertisements for employees placed by or on

behalf of the Parties individually, to state that it is an

"affirmative action-equal opportunity employer* in accordance

with regulations adopted by the Commission; (3) the Parties

agree to provide each labor union or representative of workers

with which the Parties have a collective bargaining agreement or

other contract or understanding and each vendor with which the

Parties have a contract or understanding, a notice to be

provided by the Commission advising the labor union or workers'

representative of the Parties' commitments under this section,

and to post copies of the notice in conspicuous places available



to employees and applicants for employment; (4) the Parties

agree to comply with each provision of this section and Conn.

Gen. Sees. 46a-68e and 46a-68f; (5) the Parties agree to provide

the Commission on Human Rights and Opportunities with such

information requested by the Commission/ and permit access to

pertinent books, records and accounts, concerning the employment

practices and procedures of the Parties as relate to the

provisions of this section and Section 46a-56. If the contract

is a public works contract, the Parties agree and warrant that

it will make good faith efforts to employ minority business

enterprises as subcontractors and suppliers of materials on such

public works project.

(c) Determination of the Parties' good faith efforts shall

include, but shall not be limited to, the following factors*

the Parties' employment and subcontracting policies, patterns

and practices; affirmative advertising, recruitment and

training; technical assistance activities and such other

reasonable activities or efforts as the Commission may prescribe

that are designed to ensure the participation of minority

business enterprises in public works projects.

(d) The Parties shall develop and maintain adequate

documentation, in a manner prescribed by the Commission, of its

good faith efforts.

(e) The Parties shall include the provisions of subsection

(b) of this section in every subcontract or purchase order



entered into in order to fulfill any obligation of a contract

with CDOT and such provisions shall be binding on a

) subcontractor, vendor or manufacturer unless exempted by

regulations or orders of the Commission. The Parties shall take

such action with respect to any such subcontract or purchase

order as the Commission may direct as a means of enforcing such

provisions including sanctions for noncompliance in accordance

with Conn. Gen. Stat. Sec 46a-56, as amended by Section 5 of

Public Act 89-253? provided if the Parties become involved in,

or are threatened with, litigation with a subcontractor or

vendor as a result of such direction by the Commission, the

Parties may request the CDOT to enter into any such litigation

or negotiation prior thereto to protect the interests of CDOT

and CDOT may so enter.

) (f) The notice provisions of subparagraph (b)(3) above

apply only to those vendors, if any, that are intended to be

used in fulfillment of obligations under this Agreement.

(3) If applicable, this Agreement is subject to the

provisions of the Governor's Executive Order No. Three

promulgated. June 16, 1971 and, as such, this Agreement may be

cancelled, terminated or suspended by the State Labor

Commissioner for violation of or noncompliance with said

Executive Order No. Three, or any state or federal law

concerning nondiscrimination, notwithstanding that the I*abor

Commissioner is not a party to this Agreement. The Parties to

this Agreement, as part of the consideration hereof, agree that



the attached Executive Order No. Three is incorporated herein

and made a part hereof. The Parties agree to abide by aaid

Executive Order and agree that the State Labor Controlaaioner

shall have continuing jurisdiction in respect to performance in

regard to hondiscrimination, until the Agreement is completed or

terminated prior to completion. The Parties agree, as part

consideration hereof, that this Agreement is subject to the

Guidelines and Rules issued by the State Labor Commissioner to

implement Executive Order No. Three, and the Parties will not

discriminate in employment practices or policies, will file all

reports as required, and will fully cooperate with the State of

Connecticut and the State Labor Commissioner. A copy of said

Guidelines is attached and hereby made a part of this Agreement.

(4) If applicable, this Agreement is executed subject to

the Governor's Executive Order No. 17, a copy of which is

attached hereto and is hereby made a part of this Agreement.

Governor's Executive Order No. 17 requires, inter alia, that all

contractors and subcontractors shall list all employment

openings with the Office of the Connecticut State Employment

Service in the area where the work is to be performed or where

the services are.to be rendered. Failure of the Parties to

conform with the requirements of the Governor's Executive Order

No. 17 and any orders, rules or regulations issued pursuant

thereto, shall be a basis for termination of this Agreement by

CDOT.
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STATE Of CONNECTICUT

IT KtJ OaiXECY . . * '

TJCMAS J. MESIIU.

canwa*
Etiarrm oxoa HO. THMJ

WUtAS. s*ctloas '.old (b) and «-ll't of tat 1969 supplacnt to at ten.nl statutes retain iwndiscrULnat'wi
state contracts and subcontract for construction on public buildlnfa. othtr public vorJu aad foods ud services

XHEitEAS, section 4-al e (el of tht ISA* jvppleawnt to tht {tntral statutes nquim tht labor dtpartatnt to
tnvouraft and enforce CMrplaanct vith this policy by both vtploytrj and labor unions, aad to praott equal estBloyntat

, opportunities, and • •

>HO£AS. tht jovern»ti«» of tnia statt ntOfnilM tht duty and desirability of Its-ItadtrshJp in providlnf
equal roploynent opportunity, by ian>leo«ntin( thest lavs,

NOX. THTHJEFORE; I, THCKA5 J. HtSJCILL. Covtrnor of tht State of Connecticut, acting by virtu, of tht authority
vested in •• undtr section tvtlvt of ai-ciclt fourth of th« constitution of th* statt, as supplemented by section 3-1 of Hie
jentral statutes, do hereby QUOtH.and 0[»ECT, as folio*j. by thij bucut.lv* Ordtr:

I

Tht labor cotctisiioner shall be r«TPon»ible for the adainijtration of thij Cnfer and shall adoot such reflations
as he d**»s necessary and appropriate to icnaevt tat purposes of this Order. Upon tht prtwuliation ot thij Oraer, ue " •
ccm»issiontr of finance and control shall i»aue a directiv*-forthvlth to jll state eftncits, that henceforth all state con-
tracts ana suocontracta for construction on puolic buildings, other public voru ano roods and services shall contain a ;ra-
viiion rtndcrini such contract or subcontract subject to this Order, and that such cantrac: or subcontract uy be cancelled.
teroinated or suspended by tht labor eotntiaiiontf for violation of or rioncoaptlanct vith this Order or state or federal lavs
coneerninf nondiscriaination, notvttnstandinf chat the labor eooarissioner is nor a party to luch contract or subcontract.

II
Each contracror Kivlnf a contract containinj tht prtrvijlonj prescribed is section <-ll<a of tht 1949 svppleacnt

to the teneral stacutea. mal l f i l e , tad shall caus. each of his subcontractors to file, caimllarice reports vith the con•
tractine ajTticv or the labor con»issioner. as »ay b* direczed. Such rrports shall be filtci vitnin sucn t»es ana snail
contain >uc.t tntorsacton as :o nroloy»«nt pollclts and statistics of tht contractor and each subcontractor, and shall be
in >uch fora aa the labor cocaiasientr aay prescribe. Udden or proneciive contncrors or jubcontracTorj guy be required
to state vhethcr they have participated in any previous contract subject to the provisions of this Order or any preceding
si»ilar Order, uid in that event to subait on bthaif of thcsuclvej and their proposed subcontractors coopliancc rrports
prior to or *s >n init ial parr of their bid or aefotlation of a contract,

III
Vhcneyer the contractor or iubconfractar has a collective barfaininj afreencnt or othtr contract or understandlnf

» i th a labor brtanti'tlon or tgpioynent «|ency 'ai'aet'inett in section 31-122 of the {cneral statutes, the coaollance reTor;
sna l i laenttr'y t.ie »aia ora;ani;ation or atency and the tentractinT aiencv or the labor coraissioner tay rmuire a etrglianci
resort to tc .c ' i tcci vitli the concraclint a»encr or tilt lasor car«n»jjjoner, *) »»y b« directed, bv such artaniiatton or ajrncy.
s'. mod a- an autaor'ited otficer or ajent ot »ucn ortaniiation or afency, vith supoortinf Inforsation. <o tne et'fec* that the
3 i i n « r ' » aracticea »na eoltcto, includtnt but not lusitea :o aatters coneerninj; personnel, traintnij, •aporrnticeshia. »tober-
sn;a. ;riev«nce ino rcnrejentai'ion. and uotraiiint. do not diaerlainate on rrounds ot race, color, retitloui ereeo. »fe . ie»,
or na t ional oririn, or ancestry or' >ny inaiviouol. and that the atcner vill either affirmatively caoperate In the i=3lestn-
ta t ion af the jollcy an'd arovijiens of this Order, or t.«.at tt consenta ana arrees tnat rtcrjitaent. enBlovnent ana s.-.e ttrss
aha conditions ot' eoolovnent unaer the nrepasw contract snail oe in accaraaac'e »>t'a the eursosea ana aroviViein' li lr,r :.*I»r.

IV

The labor ccnmissioner wy by regulation ueszpt certain clusea of contracts, ivbcontTactj or purchase order
f;aa the iaploentatlon of this Order, for standard coatunxial .supplies or ra» uteriaij, for lesa than specified amounts
of aoncy or nuobers of wr*«T3 or for jubcontraeicrs ltlo«i a specified tier. Tht labor .commissioner aay also provide by
rctulatim for tht exention of facilities of a cemcricior vhich ar* in all rtxpec > separate and distinc: .'TOO activities
a! tht contractor related t-3 tit perforaanct of the statt contract, prflvided only that such cietrotion vill not interfere
v i t h or itroede the Isplcacntation of this Order, and provided !uc:h<r. that in the absence of such an exemption, all f a c i -
l i t i e s shall be covered by tht provisions of this Order.

¥
Each contractini «f«ncy shall be primarily mpmsible for obtaining eoerolianct vith the refutations of the

labor comissionrr vith respect to contracts enttrtd into by >uch afency or its contractors. Ail contractual ajencies
i/ull coeT>ly »ith the pttMlattons of th« labor consissioncr in discharfinj their priaary rtsponsibility for jecurinf. coa-
p l lance .'-h tht provisions of csmtincss and othtrvisc vith tht t«rw of thia Order and of the refutations of the labor
co«euisi(m«T Issued punuaat to this Ordtr. They art dlrtettd -3 ceoptnte vith tht labor ctnsaissioncr and to furnish the
labor cmtiisioncr such Information and usiitajict is at uy require to th* pirforaaace of his function* under this Order.
They art further directed to appoint or dtslrnate tram iwar. the p.rsemnei of each afency, compliance officers, vhose
duty shall b« to seek ciwplianct vith tht objectives of this Ordtr by conferrace", conciliation, cediation, or persuasion.

VI

Tfre labor CCTt«tssioB«T m»v inyeittratt the etrglevmmt gnctaets ajd »m»c«dares of anv statt tontrac;ar or »ub-
contraetcr utS~tti* 'practiets tna ocUciej ot my tabor orrijuiation or »apl«y»«ns afmey aeriinaoavt otscrtoea.
to rmto-r^mi unntr tnt itite contract. »s toneirns 3otwtjcruuA«tien by »uei «Tf«niunion or ajtney M htrtinaoovt 4e»-
cr iCM. or t«t laeor ccn»nsitentr "» iaitlatt »uch Inv.jtiinlon br tht nmrggriaee contract sitncy. to dtttrainc »i>ethtr
or net ijit eentracrual arovisions hertinaoovc >p*eisi.*» or j tarutt j or tat atat t rtsBrclini t»«i» navt been »iolat*«. i'»cn
tavtutfatian m»ll bt cenaucttaT'in iccordanct »tth t.*it Bractdorta tataoUsnea ay tat iyor cointsstontr »na the t n v t j t t -
t>tin| ajmcy sha'l rrport to tnt laoor cooaiisiiontr any 4ct:on tattn or ncetatnato. ' •*

VII
Tnt labor conisalontr shall rec.iv. and lavcstitate or cauat to bt iavtatifateii cseretaints by taploytt* or

proipKtivt »«loye»j of a itatt contracsor or sukeantTMier or *ess*n or aopttcaotJ for »e»btr>hip or apprenticeship
or trunini in a labor ortanisailon or eaployaent >{ency htreinabovt dtscribnt. »hich all«t« dijeriairuttion contrary to tht
contractual provisions >peci"ed hereirtabove or statt stituttl revuiriaf nondiscrtaination in raploymtnt opporrjnity. 1.*
this lnv . i t l j«c i<m ia conducted (Tor SM tabor cesaissiemtr >y a cmtTaciini »«ency. that aftncy shall rttpert to the Ubor
cotBtiiiontT vhat action has been taken or U recooacnded vith rtftrd fa suiU) ctnotaints.



-vm •• _ .
Th» liaeor eomieUsioneT shall use Ms best efforts. directly and through contracting agencies, ethrr interested

federal. state and local ag«w:»*l, contractors and ail otner available Instrumentalities, Including th* commission en human
rights ai*d opportunities. the executive committee on human rights and opportunities, and th* apprenticeship council under
it* mandate te provide advice and counsel to th* labor commissioner in providing e«ual employment opportunities to »U

'Mif>r%nttces and tg Brwtde tntntnt, ewBleyymt |j>d upfriidinf, etreorrimtties for dtsaaVaamee: werters, in »ceerd»n« "tth • '
•MtctiBB il-il (d) p i th* 13>a8 supplement to In* |«n»r»i statutes, to caus* any latior.ertaniiatien or anv employment ntncv
»«»»*• members. ar« entmed In work under govirnment contracts or referring voriters or providing or supervising apprentice-
snip or training for or In o>» mura* of work under « state contract or subcontract to cooperate in the Implementation
of th* >urpes«s af tfcls Onl«T. The labor coemtlssiontr shall In appropriate eases- notify Ut* caoniMtm on kuun rijncj
»rvd opportunic»«j or etJtcr *pproprl»t» >»t* er f»d*r*l *fnci*> »h«>r»«r it taa r*uen le b«Hcv« ttut ti« pnetic«j af
«nr jucb >rt*Bis*tion »r «i*ncr viol»t« «pul «pUy».nt uypuitunity rcqulrawntl or jut* or f*d«r»l U«. . ,,

*^' t , II ' . • - - . ;„.
*ni* tabor caivliilontr or my *I*ncr officer or cuploy** la. tJt* «r«cutly* bnmcli 4«l|tuti4 by'rtruUtloa it

th* labor etm»l3Jion«r may hold juch h«»rlnjJ, public or jrrlv»tt, »a th* liber CCB»iJ)loB<rr *«y dm ulviitbl* far covp-
pll*nc*t tnfoiXM«nt or nlucatioiul purpojej unJ«r ihlj Order.' • ,

(»} Th* Ufcor eo»*iij>len«r «*r fccM «r c«u« te b* h«ld h«»rinj3, prior to tinpojlnf artltrlni or T«co«««niJlnf
tit* lapailtton of p*ulti» uui jtnctlonj uruiir thli Order. No order tor dlibancnt of my contractor frw further 3tat*
centracti shall !>• ud* vlthout affordlnf th* contractor *n opportunity for a hiirlnf. In accordant* with juth rctulatlona
a» th* labor comaliilnivr may adopt, th* cOMliiionn or th* appropriat* contractinf tjency mar

(1) Fuallih or auj« to b* publlih»d th* aaim at contnctorj or labor Brrinliatiim* or orpJoruDt
a|«ncl*3i aj h*r*inaoov* <t*icrl)>»d "hleii It haj, concluded Kav<,ccr«pU«J or f»il«d to cowply with

. th* pravliieiu of thij Order or th* refutation* of the labor caaulaiioncr la iiEptenntini this
J0rd*r. . s

(7) Rc«OB«i*ibd to th* cmwliiian on htmaa rifhtj utd oppommltle) that in e»*j la vUeh there it
jiibiuntlal or met trial violation or threat thorn/ of .the •contractual provision or related
itat* itarutei concerned herein, apprvorlat* proc**dlnfi be broufht to enforce the*. Includ-
tn( proeecdingi by the coieelsilon on its ovn notion under chapter S43 of th* general jtaniTej
and the enjoining, within th* llmitatiena of applicable Hw, of ariiniutioni. individual] or
rroupi vho prevent directly or indirectly or >**k to prevent directly or Indirectly compliance
vlth t h e provialoni o f t M » Order. . . . .

(3) XeeoeMnd that criminal procecdlnis be broufht under chapter 93$ of th* jeneril jtacute],

(') Cancel, teminat*. itupmd or caiu* to b* cancelled1, terminated, or jiupended In accordance
»lth law any contract er my portion or portion* thereof for failure of th* contractor or
subcontractor to comply with the nondiacTiaination provisions of th* contract. Contracts "y

-7 b« cajtctllwi, laminated, suspended absolutely or their continuance conditioned upon a pro-
for future coeqpl lance approved by the contract Lnf afency.

\ (!) Provide that any contracting agency shall refrain fro* entering into any further contracts or
_ ' <xt«uiaas or modifications of existing contracts with any contractor until he has satisfied

th* labor commissioner that he has, established and will carry out personnel and employment
policies compliant with this Order,

(6} Under regulations prescribed by th* labor commissioner each contracting agency shall kale
reasonable efforts within a reasonable pcriM of tin* to secure compliance with the contract
provisions of this Order by methods of cot .-ence, conciliation, mediation or persuasion, before
other proceedings shall be Instituted under this Order or before a state contract shall be can-
celled or terminated tn whole er in part for failure of th* contractor or subcontractor te com-
ply with the contract provisions of state statute and this Order,

0>) Xny contracting agency taJtlng any action authorized by this Order..whether on Its own motion or is direc-
ted by the labor commissioner or pursuant to his regulations shall promptly notify-Ma of such actias. Whenever the labor
commissioner mates a determination under this Order, he shall promptly notify th* appropriate coo met ing agency and other
Interested federal, state and local agencies of the action recommended. The state and local agency,or agencies shall take
sue* action and shall report th* results thereof te th* labor ctnmusaioner within such time as h* shall specify.

II

If th* la&or commissioner shall so direct, contracting agencies shall not enter Inte contracts with any bidder
or prospective contractor unless he has satisfactorily complied with th* provisions, of this Order, er submits a program for
compliance acceptable to th* labor commissioner, er LS th* labor commissioner so authoriies, to th* contracting agency,

III

Vhenwwr a contracting agency cancels or terminates a contract, or a contractor has been disberred from fu«h«r
government contracts because of itoncomplianee with th* contract /revisions vita regard to nondiscrimlutien, th* labor com-
»i»»ioiMrr «r th* contracting agency shall rescind such disbarment, upon the Satisfaction of the labor commissioner that th*
contractor aaa purged himself of such noncomplianc* and will thenceforth carry «A personnel and employment policies of aon-
dl.crUlnatloo la compliance with th* provision of this Order. . . . .

TH* labor commissioner mey delegate to any officer, agvacy or employ** la ta* «Ttmonlre knach may function or
duty of ta* tabor commissioner under this Order except authority to jrro-uljate regulations *f a general nature.

XIV _

This Executive Order suppl*M«ts th* Executive Order issued on September 21, 1M7, All regulations, orders. In-
structions, designations and other directives Issued here to fore in tiese premises, including these issued by tK* heads of
various departments or agencies under or pursuant ta prior order er statute, snail remain in full force aad effect, unless
and until revoked or superseded by appropriate authority, te the extent that they are not inconsistent with this Order.

This Order shall become effective.thirty days after th* date of this Order.

Dated at Hartford, Connecticut, this leth day-of June. 1S71.

OVESKOR



CUIDEUNU AND
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SEC. I. PWSOKS AM) tltHS SUBJICT TO OKUnYC OWU NO, TKUZ JWO OJlDtLUftJ jUfD

a, tytry contractor, or nacontncur u dtflntd la Ste, 1 htrtof. suyplltr of roods or >tr>tc«.»e«dor,
btddtr and pro»p«ti»* contractor or-juicontr>ctor. Kivlnf tin or Mr* nrplffrwj u dtiUntd in J«, } of tht»t
Cuidtllnts, having or >nttriji| Into or bidding to tnttr into any typt of cantncttal relationship with tht Siatt of
CenBKCicut or any of Jt* uttKlti. ootrds, cavalssiM*. departments or offjcwj. a*d it the cansldmtio*, cost,
subjtct ..tttr or valut of tht joodsj or strrtcts tlxtWi J3.000.00.' sjv.ll bt raijxt to tht Cavtreor's txtcuti**
Ordtr No. Thrtt and (Just Culdtlints and hilti.

b. A copy of tht Cavtrnor'i Ue<uttvt Ordir No. Thr>i mi of Ui«>t Guidtllnti ud bin jHiIl ai
aviilaolt to f-ch i*id contnctor. jubcontnctor, juyplirr. vindor, btddtr tod pro)p«ctlvi contnctor >ad iulxconirict»r,
i/id thi <*ld xKutivt Ordtr No. Throi »fld U»it Cuid*llB*4 and lultfihiU bt lacorjxmtad Vr »f>rfnc> ind «adt i
pirt of tht contnct. purth»» ordtr, >|r>ntnt or dacuunt «ac«n>4. A cofjr of Kit,'Exccatlv* <Mtr and of tint
Cuidillnti u>d K u l t j skill bt furnijhed to a uarncttaf pwx/ or blddor OB rt^utit.

e. Ml p*»on*, partnmhipj, luociitiotu, flxu, corporations ud otKrr tatititi bavlni I t j j than t«n
««rploj-te) u dtftntd in 5». 1 ac tht tint of tht kid and uccutioti of tit contract (ad csntiiniini tarouiS U<t gtrfor-
•dnct of tht contnct art timet fro> tJit frorlitoni of (hi laid bmicivt Ordtr a«4 Uitat CuidtllntJ and hilti. All
Contract], Julxontracti, purehut erdtri »/>d afrtntnti vhcrtin tit couidmtim il iS,000.00 or Itn shall bt »n«t
froa tittutlvt Ordtr No, Thrtt ud fn» thtJt Cuidtllnu and Halt>.

SEC. J. SUKQKTTWCTOXS.

Ai iu*d htrtin, lubcontraetori art ptrionj, jiartncnhipi, uio<iation>. flnu or corporation) or othtr
tnt l t tc j havinf concractiul rtlacioiuhip wttA a. contractor vJio In cum K»» a contract »lth tht Stitt of Conntciicut or
jnjr of ItJ afuncin, board], coaoaiuioni or dtparaonti. Subcon true tor j btlox thi> tlrr urt tztsot fn>» tht titcutivt
Ordtr and fro* thtit Cuidtlinii and Jultj.

SEC. 3 iHnoriss.
A> ulcd htrtin, ttrflofrti arc pcrion] »oriin( full or j»rt-tljt lrrtjftecri»t of ptnonntl ciaaiiflcation

whojc vi|». i»larit). or ciminfi art jub)«ct to tht ftdtral Injunnct Cantribvition Act and/or to Ftdtral KlUAoldtni
Tax a.i a utttr of lav («htthcr In fact or not any actual "it&holdiaf occurs U i jiven cutV. In an «mlot>tt-r=:>lovcr
rcUt ignahtp at the tint of bid, contract latcution, or offtr or acccetanct, wd/or durinf any tiot thtrtiftt; durinf
tht ciiitcnct of Che pcrfonunct period of cAt contract to ti« cancluaion chrrtof.

SEC. «. »£PORTS.

a. Prior to tht txtcution of tht contract or prior to accrpcaact of a bid. ai Iht cast aa» b«, tJ:t contrac-
tor, luccontractor, blddtr or vindor ihalt !il» * report xilti tht Juct Ubor Comiiiionrr, >hich repor: lhall bt c:<q>lttt
and contain all of tht Information Uitrtin prticribtd. Tht report jit 11 bt on For* 8.0. J-l. j facilailt of vhic-1 ii
attached htrtto and ludt a part htrraf, or In litu tJitrtof tht con me tor. lukcontractor, biddtr or rcsd.T ihill iiuai; a
dttailtd report containini all of tht inferaation rcquirtd In Fora t.O, 3-1.

b. Tltt Ubor Comaijjion.r a«r rextuirt tht flllnf of additinul rrportj prior to final panint or prior
to any rcncval or tatcniion 01 tht contract and during Uit duration of Uit contract at luch tiati ai the CoaaidUnrr
•ay. in hi) dUcrction. fma tint to tia« Jttn ntctDirr, T7i« Ubor Comliiimtr uy rnjuirc tht f l l inf of additional
infortuiton or rrport), and tht contractor, subcontractor, biddtr or vtndor *hall fumiih >aid Information or rr;or-.J
vi thin tht ti»«j prejcribrd by CAI Labor Com«ti>iion«r.

c. Tht Uoor Camiiiiontr uy, at M) dlierttion. >l9o~rtquirt tinly ttatiitlcal reportJ on tht nuabtr
of oinority nrploycts cvploytd or to bt tooloytd in tht ptrforaanct of tht contract, and tat Labor Coraijiiontr aay dt-
f int 3uch minority irovpj or ptraon),

d. Hrportl filtd pursuant to thtit Ciudilinn and Utilt) la irtplt*tnution of Eftcutivt Order .to. Thrct
art not public rtcorda lubjrc: to public Inspection, but uy bt insptcttd only by ftdtral and statt officials *avln;
jurisdiction and luthority (0 invtatifatt utctn of this typt. ~A11 ftdrral and scatt afcncits tnpo.ircd by lav to
invcsttfatt utters rtlatinf to titcutivt ordt; No. Thrtt shall havt accus to thtjt rrportj for inspection or copyin]
durinf rtrular buiintts hours,

t. Anr utrson who wilfully, vuitonly or throvth ottliimct dtimrn or ptrajts to bt dtssrortd, al:trs or
allows to bt alt*Ttd afttr fillnr. any rrportJ sutmlttid in cenptlaiicthtrniUi jKall bt subjtct to ptnaltits is prt-
scribvd by law.



fif. S. MAJWATWY OAIBPES IN KXVMfXTS.

a. All contracts shall contain'the fotlcwtnf provisions' verbatim:

This e»ntT»rt i» subject to the provision! of lieeutlve Order l«o. Taree of Governor Thomas J.
proe*il|ated JOB* 1*. IJTt and. aa juch. (Kl> contract My be cancelled, unliutrd at sujr*nd*d by
the suto labor eaamissloner for violation of or M»tcmpU»nct with said tiecutive Order M. Three. .
or ur st«« or federal law conctrninf Mivdljcrl»liuitionp notwltJutandUt that the Ubor caaeaiuUntr
U not a parry (o (Ms emmet. Hi* parties to this contract, tj pert of the consideration hernf.
ar.ree that laid liecutive Ord«r Me, Three li Incorporated herein by referente and «ad« a part hereof.
Tlit partita arre* to abide by -said lieortjve Order and arree tk»t tie state tabor weaissloner shall
have contlnulnf Jurisdiction In respect to contract performance la retard to uondiicrietnitlon'. ontll
th« contr«t ii temfittrt or t«ntn*txl prior to cwpUtlon.

The (contractor), (subcontractor), (bidder), (vendor) arreej, aa part consideration hereof, that this
, (order) (contract) Ls subject to the Guidelines and Rules Issued by the state labor commissioner to in-

pleaurat Executive Order No. Three, and that he vill Ml dljcriminate U his employment practices or
policies, will f i l e all reports as required, and will fully cooperate with the State of Connecticut
and the stata labor commissioner.

These provisions are In addition lo and not In lieu of ether clause*'required by law.*.

* N.I. The above eerarrsphs contain requirements additional -_J those set forth in July to. 19T1
directive to state efencies.

b. Every purchase order or lite fora submitted by'a vendor %jr bidder, as applicable, shall contain
the toUo»Int clause verbatia: j

Vendor aerees. as part of the consideration hereof, that this order is subject to the provisions
of Executive Order Ho. Three and th« Cuidellaes and Rules Issued by the Labor Commissioner Imple. •
•eotinf said Order as to nondlscrivinatlon, and vender a trees 19 covply therewith.

c. Where preprinted contrect foras have been prescribed by federal authority and the rules of the fedcril
atency prohibit the alteration thereof, the compliance officer of the State ifency concerned shall submit to the Ubor
Coaeussioner a surfeited short fora or addmdua acceptable to the federal afency. and In such uses, after approval by
the Ubor Commissioner, said-clause urny be jubstitoted.

SIC. ». COO'WATION OF STATI ACEtCIES, "KWWW AND CD+USSICXS.

Ivery sfency. board, coeviisslon and drpanaent tit the State of Connecticut shall cooperate vlth the Ubor
Commissioner in the Uiplcaentatian of Executive Order So. Three and shall furnish svch inforaation ixd uiisunce as the

x Ubor Coteelssioner my from tine to tiae request.

SIC. 7. WVtSTlCATKWS, CDWURTTS.

The Ubor Coemissioner may initiate in investigation upon receipt of a complaint allegine, elscriainat'.sn.
The Ubor Commissioner mey request that in lavestigatlon be conducted by the State aeency which Is the party to the
contreCT In question, tnvestlcacions shall be conducted in accordance with acceptable lefsl standards, safrpurdln;
the r i t f t ts of all parties Involved, and obtalnine, all of the relevant facts necessary for a complect deterziaaljon or
the issues. If the Ubor Commissioner is not satisfied vith the inveatiratlon-or any part thereof be uy order it to
continue or to proceed further.

SIC. I. KEAJUWC3.

The Ubor Coealssloner or officers designated by the headj of the State acencles, boards and coeaissions
•ay conduct haarittf) on complaint) filed. Hearings shall be held only aftrr a report of the complaint his been filtd
with the Ubor Commissioner and after a hearini on the complaint ha* been authorised or directed by the Ubor Couiision, .
er. Hetrlne,) shall be conducted In accordance with Vie accepted principles of administrative law. All parties shall
be afforded the opportunity to a full, fair, iapartial and cocrpjete hearijif., the opportunity to examine ajtd cross eixainc
witnesses and to be pruenc at all sessions of the hearinr. tf any party is vulnerable to a charce of a violation of
the law. he shall be afforded the opportunity to procure counsel who may be present at the heerinf..

SEC. *. KfiU. EH>UFWENT OPPOIITUrimU.

All Slate contract in I afencies, employers, and labor un;; i> shall use their best efforts to provide eoual
employment opportunities to all apprentices and to provide traininr. employment and uprradine. opportunities for J l j -
advanta(ed workers in accordance with section Jl-Sl(d) of the General Statutes

SK. 10. DUTIU Of COHTUCTDK AGENCIES.

AH State contractinf Sfencies shall b< responsible for compliance with said Executive Order and with all
State and federal lav* relattnf to equal employment opportunities. All coatractinf afencies conductlnf investliatlons
for tie Ubor Coeoisslower pursuant to Executive Order Ko. Three and these Culdllnes and tules shall report to the Ubor
Ceeeussimner the action uten or reconvended with retard to each complaint filed. Each officer of the eaecutlve deoert-
ment, every coeeajssioaer. and each eiecutlve bead of each State afeacy, beerd <nd coemnsslmn in the eaecuttve branch of the
Slate foverwent is esrvected to assuew the retpenslbllity of seeine, to complete comejllance with the Cevernor's Eiecutive
Oreier He, Three and shall forthwith taae steps to assure and (uatrmntee that there shall be M discrimination «lth>n lhe«r
departatmts, ae,encles. boards or coeaissiens In the performance of any state contract or subcontract on (he bai ts of race.
creed, color, sex, afe, national orifin or national ancestry, or In any v*y In violation of any stjte er {eceral U».re«
lattmf thereto.

IT yinvE op TM« AUTHoirrr YISTHI w « rutuiwrr TO exxcurm OWIEU W.TWUI Erncnn JULT it. an, A.HB THE CUOAI
• STATWrtS OT COKKlCTJClfT.

Bated at Oetherifleld. Connecticut (his /7 day of /f,f¥ . . |JJi. C/^J '̂ /Y. 7^,

JAtt A'. rUSA*l
UMK
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TKKH3 j. XtSHU.

CJVTStWJS

otzcarm <ao« ».

WIXtAS. S«c:ion Jl-137 of :U C«her»l Jtaonu of Ccnnctrsjeut aj aaliMlcd rteuirtj tit nmiiiuUiJH of tie
free- itrrie-si 01 tJie.-Conaecssoi iUU«__tiojleTm«at 3«vie« u b*ti eaoloywj aad yj»»»*eiiT» «*pio»t*» and

XHKUUS. 3«lion Jl-5 of tie Ceaeral 3catat«j o/ Conaecslent reoidru Out M cnopaaatiM «r f«« lk»ll »e
receiv«d dlrre-.iy or Indirectly tor ti« invicu of tie Cwuwcrient Scatt £ssJoy«eat Jcrrlet nd

S. iarre aioaers a! our titiiasu vw have ",«•»•! la tie Jhraed Fo«o of war radon trs renrrnin
civilian lift In our jrste and leektaf eaployaent la cirlliio occ=y«ie«j ud

XHOCAS. ve sve a aury « veil « rntitsde u> ttw« ressnti*,- wtcrm. Ucl»Ua« ti. Any to find
taptoyntnt for thm ind

VHEJULUi. a»ny. of our hano'icaoool citi;nu zr< fviiy cipiil. of <±ajar«ac m4*m aclUni ca bt pUc*d In
luitible nvioyacat ifii '

VHESE.US, auijr of Che ei:i:xnj of OUT >U» vho art mcsatorcd art muvirc •{ cit Job •poiafl nd a=>Jo«rtn;
ofportuni t i « j vhlei do in fici cxii; in our Jtati u4

WME1EXS. notvicJutandtni the (rrt jcrrtcrj of Uit Corareticat Jcate Canlorscat Jcrricc. «*nr of cur Cennecti-
cttt csplo)>t:3 do not tut iu Irct jtr/ic:i or do BOX mil tlnuelva Cvilx of ill of tin ]<rrleu offcrtit,

HO*. TKSXeOIU. I. THOMAS J. HDJCIU., Corcraeir of the State of Cormectlcat. actiat by vtr=>e of die aue.ority
vetted In >e under tie fcvrth u-::cie of the Cejwsiaiioo of tic State and In acconiznc* viti S«7ton 3-1 of Che C«ersl
Statvcej. do hereby OROtS and DISJECT, a> follovi. by UuU tteirsijve Order-.

*~ I '
The Labor Cassijjioner jiaU be rearoruiole for the aiii^ijcniion of tiij drier ud ahatl do all ic;> aeeesjs—'

and at^roosjate to achieve ici pur?<we.' Uaem yru iiii|agjm of tJtii Ordet, tie Cocoijjioner of Finance and Control thall
Uaue a <llric:ivt far^vith to all ita;e ije.-.c;tj iii: timecfor-.ii ill }t:te cintnc-j a»i lujrcancncu far ccrutrjction on
;u»lix tv:ldi.Tj>. oihe: j-Jille '--arlij ine: jooc> sst »er*rtc« 3«»ll «ia;i;» s oroviaion rrsetrist jucJi ean:rie^ sr juicsnrrait
jub(ec-, to thij drier, and ^.at luc.-. c:ntr=c: or rubcontrzo iay be c=tcclled. ::rsinated cr 3U4ocm'ri br the lacor Cocs-i-
lioneT J:r vioiitiaa o; OT noriteziiiiiet "isi thi» Oree;. totvitijtiJaliaj LSat tin U!WT Cc=ai«ianer lj aoe a janv '3
jeejt e;;ntr>c': or jvscsnsrsci.

ti .

E/ery eantracrrr and jcbcantncirr .'tzvlaj s cmcrsct yith tie jtite or xny o;' ;ta »j«cciea» ioarij. crssijjie.-.i.
or de:ar::entJ. eMery Ineivioual pirrecrsaif. csTTorscioa. or biu-a«j mtiry Ivavisj ciuistja wici tlte jtssi o: tr.3 or vhiv.v.
leek} :o do btuine:] wit! O.e itar:. and rrtry bidder or TrsJOKtf'c bidder vno juocticj a !>id or ;r?ll:i Co an 1—.-i::::on
:s bid on my j t a t j «ntrsc: jhali Ujt all «=plo»sc3t ootni^ij viii de ofilc: of tie Ccenecsic,-; jtsts Eralorsest ierrici
in tie ajrsa when the voci ij to ie jerrrrsta or vheri tie jerviejj irs ts »e rendered.

Ill
All Jts:« e—.:nc;j jhal! cantain a ciauie v«iei shall lie > eradisian of tie cajtrsc- cial tie tintrscsar ane

any »u:isntii«;ar lolij-sj a csntrsi:: «i:rs:ly sr.c»r tie esncraesor jhall liie ill tsriloyarti otumrnji »t!!s t.k,e Cenr.ee;ir--t
!::;j Lrrioynen1! Jer-»ves. The Lseor C;=siuicncr =ay alirv earesit-cio « lijtir.jj of e=ai«r»e.it ooeiiifj »hic;) «e isniiae-
::r ysssojea £o "fil l irr= ".*{:.-.i.-i i:a o:;jni:siisr, frsa cialoyesj on Jhe raliJ of :Se csatrsclsr en Os* C»T of ruotiesiiJn
o:' t.*.» ia»i;ation ;s Mi or Jis »'a:s aa with tis rsalij i=ioir.ewot ua< yvbJU'hcs or :—rulijatra serijiaj oi lie j:—jrta .
sine:r=eti. •- n

Jaei eiaissciir.j ireney of tls >ts;s ihalj ie primarily rjiaonaible for obtaiaiij ccejUir.es vi:.H rh;j citn'jtive
Oriu. E»ca eintrsctis; a|esey ihall apoeilt o; o'eairMce £r=s isoni iu o«rsonnel-cat or are oeriena vho j.Vilt ie rrsocn.
• ible for c;=pUanes "id the objective! of thijr Orser. 'i

V

The Labor Cecaijjioner jkall be and l» aereby e-reoverti to fjieei tie iooij. warii. payrall anri prraonnti data
of eaci Individual or busintaj entity »Mbj«;" ie cMj EsrcKiive Order and nay hold leariaeJ ar ccns'srsaeia. fomi 01 iafo:-
aal. in purauanct of tie a'tnisj and reasonjibiliiLlrA bcreuato delected to tie Lsbor Cossissioncr.

7r.e Ubor Cjeaijjioner or tar ijracy of«i« or eaolor^s ui tie ts«=tiVe inaci rfeaipmea- by rejuUtitB^of t,k.e
USor Cocaijjioner say koW juch h«a-r:njj. public or yrivate.'aj e.j Lsbor Ccssijjioner «r aeea aarijiole far coerl.aetr.
esirrs=ent or tiiuejlionai f«r?o»es raaier l&ts '

; vii
(1) The Ubor Co=ai»sioner say iold 01 esauc to !>« tei<! li«aria{3. prior t» tsso«Bt. orteiiflj. or r«ci«a«n<!£nf

Cl<« t=?o,itioa of j«0altie> and a».ne-.ion» ander. iSia CWcr. In actsrisace »er«io. Ce Ce=«3iontr or sst soyrranate
ceorrseiint ateney'say lutsind. ein««i. rtraiwte, n euj« to e« nuseeaierf. csacejled. or tezsanattd ta accorianc* w»»
lav any esncnen or any poriion o: ?o;:ionj tienaf for .fiUur* of the ecncrseisr or retoacraertor to ccsyly v«a '-fff '1*
l«| srvvisioiu oi si. conrrsc:. O»ntr»«1J say be caeilled. tej=isat«i. ntroendeel abialucely or eaeir eanti-iuaii" e-.<ti-
ilaaed ujon a projrao for frsurt ersijllanci asyrared By tie consraintst »1«=«7.

(Ti)' Any etr.TTicliat, ajeacy ulist »y «si8tt sut>.o;i:rf iy eia Orirr. vhether « iti o« sotion or a4 ri'.rnsri
l>r ;*« Ueer C«*ai«ioner. jhall rrs»tiy sotifr iia of jcci ictian. Hheieyer ee libor C=a»»io»er sates a d.tr,-inf:.-n

saaier till Orfej. S« «*all ynwptiy aottry xie a-......iate csasrseiisj .ajenejr of i.»,e aezisn i»cr=a«ed«. Tie aj«a«T »~»
rt7ort «e rrauisa to tt« Lsbor'c«si»jieaer 7rss?ciy.

till

;.' sir --SSOT CssaiJjionar jkali it ii-m-.. crssmciii
sr ;r3.?«:i»« csairseirr sal«»» i* S»» laiijficssrilr espliod »iii isi rnvijioaa oi Sij flrtsr,

Till ijriei jhail ie«oe fifmivi jisry diyi :i:rr st« iace of ^.i» Onier.

Oitea at Xar:fr:«. Csnatetiwt. ill tjti dsr of ?t!rr=irr. ISn. A
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TRACKAGE RIGHTS AGREEMENT

This Trackage Rights Agreement (Agreement), entered this
T day of Pe^em ba-^ 1999, to become effective as of

June 21, 1999, is made by and between the Metro-North Commuter
Railroad Company (METRO-NORTH) and The Delaware and Hudson Railway
Company, Inc. (D&H) .

WITNESSETH

WHEREAS, in its Decision No. 89 in Finance Docket No. 33388,
the Surface Transportation Board authorized Canadian Pacific
Railway or a subsidiary to obtain trackage rights over the east-
of-the-Hudson Line from Fresh Pond, Queens County, to the Albany
area; and

WHEREAS, the segment of this route between CP7 near High
Bridge, Bronx County, and CP75 north of Poughkeepsie, Dutchess
County is maintained and operated by METRO-NORTH as a portion of
its Hudson Line; and

WHEREAS, it is necessary to establish appropriate rights and
responsibilities between the parties for the operation by the D&H,
a subsidiary of Canadian Pacific Railway Company, of freight
service over METRO-NORTH's Hudson Line Rail Properties;

NOW, THEREFORE, in consideration of the covenants,
agreements, representations, and warranties contained herein, and
intending to be legally bound, METRO-NORTH and D&H ' agree as
follows:

ARTICLE I

DEFINITIONS

Section 1.01. Definitions

(a) "Actual Costs" shall mean all expenses incurred by the
party in connection with a transaction, including retroactive wage
adjustments and the party's applicable additives and overhead
rates (including fringe, G&A and force account insurance elements)
in effect at the time the work is performed.



(b) "Car Mile" shall mean a locomotive, car, unit of
self-propelled work equipment, whether or not loaded, whether or
not carrying passengers or freight, moved one mile over Rail
Properties.

(c) "D&H" shall mean The Delaware & Hudson Railway Company,
Inc., a corporation organized under the laws of the State of
Delaware, and subsidiary of Canadian Pacific Railway Company.

(d) "Crossover" shall mean a track fixture, which is used to
switch a train from one track to an adjacent parallel track and
consists of two (2) turnouts. A turnout consists of a s.witch and
other track components.

(e) "METRO-NORTH" shall mean the Metro North Commuter
Railroad Company, a public benefit corporation of the State of New
York and a wholly owned subsidiary of MTA.

(f) "METRO-NORTH Rail Properties" or "Rail Properties" shall
mean the rail properties identified in Exhibit 1 maintained and
operated by METRO-NORTH, including facilities existing thereon and
additions and betterments thereto.

(g) "MTA" shall mean the Metropolitan Transportation
Authority, a public benefit corporation of the State of New York.

(h) "Parties" shall mean D&H and METRO-NORTH collectively.

ARTICLE II

ACCESS TO RAIL PROPERTIES

Section 2.01.. Access to METRO-NORTH Rail Properties

METRO-NORTH hereby grants to D&H, subject to the provisions
of this Agreement, the right to enter upon and utilize the
existing tracks and related operating facilities located on METRO-
NORTH Rail Properties listed in Exhibit 1 for the purpose of
performing D&H's freight service.

Section 2.02. Changes in Use of METRO-NORTH Rail Properties

METRO-NORTH reserves the right to redesignate the category in
which METRO-NORTH Rail Properties shown on Exhibit 1 are listed to
reflect changes in the nature of passenger services operated over
such properties.



ARTICLE III

MANAGEMENT AND OPERATIONS

Section 3.01. METRO-NORTH Rail Properties

(a) As between METRO-NORTH and D&H, METRO-NORTH retains the
right to establish the overall policies governing the management
and operational control of all rail service over METRO-NORTH Rail
Properties, including, but not, limited to, the dispatching and
control of all trains.

(b) The scheduling and movement of revenue passenger trains
shall take precedence over all movements of D&H freight trains
and other equipment,

(c) D&H's freight operating rights described in this
agreement are for the purpose of permitting D&H to exercise its
trackage rights granted under Section 2.01 hereof, including the
right to operate its freight trains, light engines and other
on-track equipment.

Section 3.02 Clearances

METRO-NORTH shall provide clearance routes for movement of
D&H freight trains and other equipment within the clearances on
METRO-NORTH Rail Properties set forth in Exhibit 2. METRO-NORTH
will promptly notify D&H of any modifications of Exhibit 2
clearances. If a freight shipment exceeds the clearances on
Exhibit 2, and requires alteration of METRO-NORTH's facilities,
such alteration shall be at D&H's expense should METRO-NORTH elect
to make such modification. "Facilities" as used in this Section
3.02(g) includes, but is not limited to, catenary wire, electric
traction facilities and .high level platforms located on METRO-
NORTH Rail Properties. D&H shall have the right to periodically
operate its clearance car over METRO-NORTH Rail Properties in
order to check the clearance levels, which operation may be
conducted at least once every six (6) months. Notwithstanding the
above, the parties understand and agree that the provisions as to
clearances are subject to applicable state law and regulations as
they may exist from time to time.

Section 3.03. General Provisions

(a) As used in this Agreement, whenever reference is made to
the trains, locomotives, cars, or equipment of, or in the account
of, one of the parties hereto, such expression means the trains,
locomotives, cars, or equipment in the possession of or operated



by one of the Parties and includes such trains, locomotives, cars,
or equipment which are owned by, leased to, or the responsibility
of such Party. Whenever such locomotives, cars or equipment are
owned or leased by one party to this Agreement and are in the
possession or account of the other party to this Agreement, such
locomotives, cars, or equipment shall be considered those of the
latter Party.

(b) D&'H shall comply with the provisions of applicable
federal, state, and local laws, regulations, and rules respecting
the operation, condition inspection, and safety of its trains,
locomotives, cars, and equipment while such trains, locomotives,
cars, and equipment are being operated over the Rail Properties.
D&H shall indemnify, protect, defend, and save METRO-NORTH and its
officers, agents, and employees harmless from all fines,
penalties, and liabilities imposed upon METRO-NORTH under such
laws, rules, and regulations by any public authority or court
having jurisdiction in the premises, when attributable to the
failure of D&H to comply with its obligations in this regard.

(c) D&H in its use of the Rail Properties will comply in all
respects with the operating rules and regulations of METRO-NORTH
from time to time in effect, and the movement of D&H's trains,
locomotives, cars, and equipment over the Rail Properties shall at
all times be subject to the orders of the transportation officers
of METRO-NORTH..

(d) D&H shall make such arrangements with METRO-NORTH as may
be required to have all of its employees who shall operate its
trains, locomotives, cars, and equipment over the Rail Properties
properly qualified for operation and shall reimburse METRO-NORTH
for its Actual Costs incurred in connection with the qualification
of such D&H employees. In the event it becomes necessary for
METRO-NORTH to furnish Pilots for the operation of D&H's trains
over METRO-NORTH properties, METRO-NORTH shall be reimbursed for
the Actual Costs of such employees and such employees shall be
considered as employees of D&H for purposes of Article 6 of this
Agreement.

(e) In the event METRO-NORTH conducts an investigation or
hearing concerning the violation of any operating rule or practice
of METRO-NORTH by an employee or employees of D&H, except officers
of D&H, D&H shall be notified in advance of any such investigation
or hearing. Such investigation or hearing may be attended by any
official designated by D&H and shall be conducted in accordance
with the collective bargaining agreements, if any, that apply to
said employee or employees.

(f) METRO-NORTH shall have the right to exclude from the
Rail Properties, for the length of time specified in a
disciplinary proceeding, any employee of D&H determined by METRO-



NORTH, as the result of such investigation or hearing described
above, to.be .in violation of METRO-NORTH'S rules, regulations,
orders, practices or instructions issued by timetable or
otherwise. D&H shall release, indemnify, defend and save harmless
METRO-NORTH and its officers, agents and employees from and
against any and all claims and expenses resulting from such
exclusion.

(g) If by reason of any mechanical failure or for any other
cause not resulting from an accident or derailment, a train or
locomotive of D&H becomes stalled and unable to proceed .under its
own power, or fails to maintain the speed required by METRO-NORTH
on the Rail Properties, or, if in emergencies, crippled or
otherwise defective cars are set out of D&H's trains on the Rail
Properties, METRO-NORTH shall have the option in its sole
discretion of allowing D&H to furnish motive power or such other
assistance as may be necessary to haul, help, or push such trains,
locomotives or cars, or to properly move the disabled equipment
off the Rail Properties, or METRO-NORTH, after notice to D&H, may
perform the necessary functions. D&H shall reimburse METRO-NORTH
for rendering any such assistance based on the Actual Costs or
METRO-NORTH's standard schedule of charges then in effect.

(h) If it becomes necessary to make repairs to or adjust or
transfer the lading of such crippled or defective cars in order to
move them off the Rail Properties, such work shall, at the option
of METRO-NORTH at its sole discretion, after notice to D&H, be
done by the D&H or the METRO-NORTH. D&H shall reimburse METRO-
NORTH for the Actual Cost of rendering any such assistance.

ARTICLE IV

MAINTENANCE AND CONSTRUCTION ON RAIL PROPERTIES

Section 4.01. Responsibility for Maintenance and
Construction of METRO-NORTH Rail Properties

METRO-NORTH shall retain the right to establish and carry
out the overall policies governing maintenance, construction,
reconstruction, and alteration of all METRO-NORTH Rail Properties.

Section 4.02. Maintenance and Other Services

(a) Maintenance and other services provided under this
Agreement shall be performed in an economic and efficient manner.
Properties and facilities are to be maintained by METRO-NORTH at
the level of maintenance desired by METRO-NORTH.



(b) In the event D&H wishes any properties or facilities
used by D&H, and for which charges are tillable to D&H, to be
rehabilitated or upgraded, or wishes METRO-NORTH to carry out
special projects or new construction on D&H's behalf, D&H's Senior
Vice President-Operations or his designee will submit a written
request to METRO-NORTH to that effect, including the submission of
complete specifications for the upgrading or construction
requested. Any such proposal shall be subject to METRO-NORTH
approval and shall be constructed in accordance with METRO-NORTH
standards. In the event such notice is submitted and if METRO-
NORTH agrees to do the work, METRO-NORTH, within 45 days .following
receipt of the notice, will submit to D&H a Force Account Estimate
for work to be performed and a time schedule. When such estimate
and work schedule is approved in writing by D&H, such notice will
constitute an order to begin performing the work within the
approved time schedule. D&H shall reimburse METRO-NORTH for the
incremental costs of maintaining any properties or facilities
rehabilitated or upgraded pursuant to this section.

(c) If it appears that the cost of the work will exceed the
Force Account Estimate, METRO-NORTH will notify D&H of the status
of the project and, if it is to proceed, the need to secure
additional authority for such additional cost. METRO-NORTH shall
not be obligated to incur costs in excess of the approved Force
Account Estimate. D&H may, at its discretion and subject to METRO-
NORTH 's approval, which approval shall not be unreasonably
withheld, furnish material for any upgrading, special projects, or
new construction requested hereunder. If METRO-NORTH does not
undertake the work, D&H or its contractors shall be granted
reasonable access to METRO-NORTH Rail Properties to carry out the
work, provided that the conduct of such work by the D&H does not
result in any labor disturbance by METRO-NORTH forces.

(d) METRO-NORTH agrees to use its best efforts to provide
services necessary to deal with emergency situations on METRO-
NORTH property or facilities or with other operating emergencies.
Oral notice of the need for emergency service may be acted upon,
subject to written confirmation as soon as possible, but in any
event within 5 days after verbal authorization. METRO-NORTH may
submit bills to D&H for such services and shall include therein
the name and title of the officer who requested and authorized
such services. Projects desired by one party involving special
projects or new construction involving costs of $25,000 or less
may be carried out by the other upon oral notice subject to the
same confirmation and billing procedures as for emergency
services.



ARTICLE V

COMPENSATION

Section 5.01. METRO-NORTH Rail Properties

D&H shall pay METRO-NORTH on a locomotive and car-mile basis
for"freight service operated over the Exhibit 1 Rail Properties.
Upon the effective date of this Agreement the billable rate shall
be $0.20 per locomotive and car mile for all such miles up to
900,000 during each 90 consecutive calendar day period and $0.344
per locomotive and car mile for all such miles in excess of
900,000 each such 90-day period. These rates, as revised pursuant
to Section 5.02, shall continue in effect unless modified by
METRO-NORTH on not less than thirty (30) days' notice to D&H. Any
such modification shall be based upon an analysis performed by
METRO-NORTH of all of its relevant costs of maintaining the
Exhibit 1 Rail Properties and METRO-NORTH shall furnish that
analysis to D&H in connection with said modifications.

Section 5.02 Revisionof the Billable Car-Mile Rates

Beginning January I, 2000, and each January 1 thereafter,
the Billable Car-Mile Rates identified in Section 5.01 shall be
increased or decreased on a cumulative basis by the same
percentage by which the cost of material, prices, wage rates and
supplements combined (excluding fuel), as reflected in the Annual
Indexes of Chargeout Prices and Wage Rates, East, (1977=100),
Series RCR, included in the "AAR Railroad Cost Indexes", and
supplements thereto, issued by the Association of American
Railroads or other generally recognized index, if such AAR index
ceases to be published, has increased or decreased in the
preceding calendar year, using 1997 (268.1) as the base index
year. Car-Mile rates calculated in accordance with this provision
shall be stated to the nearest one-tenth (1/10) of a cent.

Section 5.03. Billing Procedures- Monthly Charges

METRO-NORTH shall bill D&H subsequent to the close of each
month for the car miles operated over the METRO-NORTH Rail
Properties listed in Exhibit 1 during the previous month. D&H
shall pay METRO-NORTH'S invoice within thirty (30) days of
receipt.



Section 5.04. Late payment

Interest may be charged based on the prime interest rate of
the Citibank, N.A., or any successor, in effect as of the due date
of the invoice in the event D&H fails to pay METRO-NORTH within
forty-five (45) days after D&H's receipt of METRO-NORTH'S Car Mile
statement for reimbursement pursuant to Section 5.01.

Section 5.05. Billing Addresses

Billing information, including invoices, shall be directed
to:

IF D&H: General Manager
Delaware & Hudson Railway Company, Inc.
200 Clifton Corporate Parkway
Clifton Park, New York 12065

IF METRO NORTH: METRO NORTH COMMUTER RAILROAD CO.
Manager Accounts Payable
Grand Central Station
P.O. Box 3581
New York, New York 10163

Section 5.06. Disputed Amounts

(a) In the event that there is a dispute as to the amount to
be paid, the undisputed portion of the invoice amount shall be
remitted and the amounts disputed shall be resolved in accordance
with the provisions of Article IX of this Agreement.

(b) For those cases decided through binding arbitration, as
set forth in Article IX of this Agreement, if it is determined
that there are monies due to the billing Party, there shall be an
interest charge levied in accordance with Section 5.04. Interest
shall be computed based an the period of time between the original
due date of the payment and the date the amount due is remitted.

Section 5.07. Maintenance andInspection of Records

(a) Each of the Parties shall keep and maintain its books,
records, accounts, and supporting workpapers which relate to
operations, maintenance, and costs of the Rail Properties for a
period of two (2) years, except that records relating to matters
in dispute shall be retained until such dispute is resolved. Such
records shall be maintained in such a manner as to enable either
party to verify the assimilation of charges to a particular bill
or work order number and may be computer generated. Additional



information as may be required to verify billing, including, but
not limited to logs, derailment reports, unusual incident reports,
prepared in the normal course of business shall be made available
as provided in Exhibit 4 to this Agreement.

(b) During normal business hours, each of the Parties shall
have the right to inspect, examine, audit, and reproduce all
books, records, accounts, and supporting workpapers of the other
Party which relate to the operations, maintenance and costs of'the
Rail Properties in support of billings as rendered.

ARTICLE VI

LIABILITY APPORTIONMENT

Section 6.01. Scope

Financial responsibility for liability for personal injury,
death or property damage that may result from activities conducted
hereunder shall be allocated as follows in this Article, In no
case shall any party claim compensation for loss of revenue from
any other party.

Section 6.02. D&H Employees

D&H agrees to protect, defend, indemnify and save harmless
METRO-NORTH, irrespective of any negligence or fault of METRO-
NORTH or METRO-NORTH Employees, or howsoever the same shall occur
or be caused, from any and all liability for injury to or death of
any D&H Employee, or for loss of, damage to, or destruction of the
property of any such D&H Employee. "D&H Employee" means a person
who is an employee of D&H or any agent or contractor of D&H (other
than METRO-NORTH), or any person who at the time in question is
acting within the scope of his or her employment by such agent or
contractor. Any D&H Employees who are involved in D&H's provision
of services to METRO-NORTH under this agreement shall be regarded
as employees of D&H, and not of METRO-NORTH. D&H Employees who
are also METRO-NORTH revenue passengers at the time in question
shall be treated as METRO-NORTH Passengers and not D&H Employees,
for purposes of this Agreement.

Section 6.03. METRO-NORTH Employees

METRO-NORTH agrees to protect, defend, indemnify and save
harmless D&H, irrespective of any negligence or fault of D&H or
D&H Employees, or howsoever the same shall occur or be caused,
from any and all liability for injury to or death of any METRO-



NORTH Employee, or for loss of, damage to, or destruction of any
property of any such METRO-NORTH Employee. "METRO-NORTH Employee"
means a person who is an employee of METRO-NORTH or any agency or
contractor of METRO-NORTH (other than D&H), or any person who at
the time in question is acting within the scope of his or her
employment by such agent or contractor. METRO-NORTH Employees who
are involved in METRO-NORTH'S provision of services to D&H under
this Agreement shall be regarded for purposes of this Agreement as
employees of METRO-NORTH, and not of D&H.

Section 6.04. D&H Property

D&H agrees to protect, defend, indemnify and save harmless
METRO-NORTH, irrespective of any negligence or fault of METRO-
NORTH or METRO-NORTH Employees, or howsoever the same shall occur
or be caused, from any and all liability for loss of, damage to,
or destruction of any D&H Property. "D&H Property" means any
locomotive, railroad car, including contents, and any other
property, real or personal, owned, leased used by or otherwise in
the custody or possession of D&H, other than any D&H rolling stock
operating in METRO-NORTH trains.

Section 6.05. METRO-NORTH Property

(a) In the event of a collision or occurrence involving a
METRO-NORTH train and a D&H train, irrespective of any negligence
or fault of D&H or D&H Employees, or METRO-NORTH or METRO-NORTH
employees, or howsoever the same shall occur or be caused, METRO-
NORTH and D&H shall each bear 50% of the liability for all loss
of, damage to or destruction of any such METRO-NORTH Property.
"METRO-NORTH Property" means any locomotive, railroad car,
including contents, and any other property, real or personal
owned, leased, used by or otherwise in the possession'of METRO-
NORTH.

(b) In the event of a collision or occurrence involving a D&H
train but not a METRO-NORTH train, D&H agrees to indemnify and
save harmless METRO-NORTH irrespective of any negligence or fault
of METRO-NORTH or METRO-NORTH Employees, or howsoever the same
shall occur or be caused, for all loss of, damage to or
destruction of any METRO-NORTH Property.

(c) Except as provided in Sections 6.05(a) and (b), above,
METRO-NORTH agrees to protect, defend, indemnify and save harmless
D&H, irrespective of any negligence or fault of D&H or D&H
Employees, or howsoever the same shall occur or be caused, from
any and all liability for loss of, damage to or destruction of any
METRO-NORTH Property.



Section 6.06. D&H Passengers

D&H agrees to protect, defend, indemnify and save harmless
METRO-NORTH, irrespective of any negligence or fault of METRO-
NORTH or METRO-NORTH Employees, or howsoever the same shall occur
or be caused, from any and all liability for injuries to or death
of any D&H Passenger, and for loss of, damage to, or destruction
of any property of any such passenger. "D&H Passenger" means any
person other than a D&H Employee who is on board, getting on, or
alighting from a D&H freight train.

Section 6.07. METRO-NORTH Passengers

(a) In the event of a collision or occurrence involving a
METRO-NORTH train or equipment and a D&H train or equipment,
irrespective of any negligence or fault of D&H or D&H Employees or
METRO-NORTH or METRO-NORTH Employees, or howsoever the same shall
occur or be caused, METRO-NORTH and D&H shall each bear 50% of the
liability for injuries to or death of any METRO-NORTH Passenger
and for loss of, damage to or destruction of the property of any
such passenger. "METRO-NORTH Passenger" means (1) any person
other than a METRO-NORTH employee who is on board a METRO-NORTH
train, except for D&H Employees directly engaged in their
employment for D&H (not commuting to or from work), (2) any person
who is not on board a METRO-NORTH train, but who has either
purchased a ticket valid on METRO-NORTH trains or holds a travel
voucher reflecting personal pass privileges granted by METRO-NORTH
authorizing travel on a METRO-NORTH train, and (3) any person who
is on, getting on or alighting from a METRO-NORTH train, or who is
in a METRO-NORTH passenger station or on the platform or in the
parking area for the purpose of meeting or delivering a person
described in (1) or (2) of this sentence, or to purchase a METRO-
NORTH ticket or obtain travel information.

(b) Except as provided in Section 6.07(a) above, METRO-NORTH
agrees to protect, defend, indemnify and save harmless D&H,
irrespective of any negligence or fault of D&H or D&H Employees,
or howsoever the same shall occur or be caused, from any and all
liability for injuries to or death of any METRO-NORTH passenger
and for loss of, damage to, or destruction of property of any such
passenger.

Section 6.08. Third Parties; D&H Trains- Grade^Crossing,
Trespas sers and Off-Premises

Subject to the provisions of Section 6.11 of this Agreement,
D&H agrees to protect, defend, indemnify and save harrnless_METRO-
NORTH irrespective of any negligence or fault of METRO-NORTH or
METRO-NORTH Employees, or howsoever the same shall occur or be



caused, from any and all liability for injury to or death of any
person, for loss of, damage to, or-destruction of any property
other than persons and property for which METRO-NORTH is
responsible under Sections 6.03, 6.05 and 6.07 of this Agreement,
if such injury, death, loss, damage or destruction either (i)
arises from a collision of a vehicle or a person with a D&H Train
at the intersection at grade, of a street or road, whether public
or private, and the tracks over which such D&H Train is operating,
(ii) arises from a collision of a vehicle or a person with a D&H
train on the right-of-way or (iii) occurs when such person or
property is located off the right-of-way on which the aforesaid
tracks are situated and arises from the operation of a D&H Train.

Section 6.09. Third Parties: METRO-NORTH Trains - Grade
Crossing, Trespassers andOff-Premises

METRO-NORTH, agrees to protect, defend, indemnify and save
harmless D&H, irrespective of any negligence or fault of D&H or
D&H Employees, or howsoever the same shall be caused, from any and
all liability for injury to or death of any person, or for loss
of, damage to, or destruction of any property, other than persons
and property for which D&H is responsible under Sections 6.02,
6.04 and 6.06 of this Agreement, if such injury, death, loss,
damage, or destruction either (i) arises from a collision of a
vehicle or a person with a METRO-NORTH Train at the intersection
at grade, of a street or road, whether public or private and the
tracks over which such METRO-NORTH Train is operating, (ii) arises
from a collision of a vehicle or a person with a METRO-NORTH train
on the right-of-way or (iii) occurs when such person or property
is located off the right-of-way on which the aforesaid tracks are
situated and arises from the operation of a METRO-NORTH Train.

Section 6.10. Wrecking Charges

Nothing in this Agreement shall preclude the allocation or
direct charging, in accordance with the circumstances of the case,
for wrecking service resulting from an occurrence covered by
Article VII of this Agreement.

Section 6.11. Liabilities Arising from Hazardous Substances

Any other provision of this Article VI to the contrary
notwithstanding:

D&H agrees to indemnify and save harmless, MTA and METRO-
NORTH irrespective of any negligence or fault of METRO-NORTH or



METRO-NORTH employees, or howsoever the same shall occur or be
caused, from any and all damage and liability for injury to or
death of any person or for loss of, damage to or destruction of
any property, other than persons and property for which METRO-
NORTH is responsible under Section 6.03 hereof, where such injury,
death, loss, damage or destruction arises from the transportation
in D&H Trains on METRO-NORTH Rail Properties of hazardous or toxic
materials as defined in applicable federal or state laws or
regulations, and including petroleum, crude oil or any fraction
thereof which is .not otherwise specifically listed or designated
as a hazardous substance by such federal or state laws or
regulations. Hazardous or toxic materials shall also include
natural gas, natural gas liquids, liquefied natural gas, or
synthetic. gas useable for fuel (or mixtures of natural gas and
such synthetic gas) .

Notwithstanding any provisions of this Agreement to the
contrary, damage for which D&H is responsible under the preceding
paragraph shall . include clean-up, removal, and remedial action
required by law or the lawful directive of any agency having
jurisdiction thereof, and restoration of hazardous or toxic
materials on such property to a level commensurate with the
existing condition of such property immediately prior to such
damage.

Section 6.12. Liability Insurance

For so long as D&H has trackage rights over METRO-NORTH Rail
Properties, D&H shall maintain liability insurance covering the
contractual indemnification and hold harmless covenants set forth
in this Article VI. Such liability insurance shall cover any and
all damages, liabilities, claims and lawsuits in connection with
or arising out of the operation of D&H freight service, including,
but not limited to, liability under the Federal Employer's
Liability Act and the Federal Safety Appliance Acts. Deductible
amounts of such insurance shall be those generally applicable to
D&H operations. METRO-NORTH, MTA and American Premier
Underwriters, Inc., and its subsidiaries shall be named as
additional insureds under such policy(s).

Section 6.13. Handling ofClaims and Lawsuits: Cooperation

In the event a claim is filed or lawsuit brought against D&H
or METRO-NORTH (including MTA) asserting a liability against which
one party has agreed to indemnify and save harmless the party
receiving the claim or being sued, the indemnifying party shall,
at its sole cost and expense, investigate and handle the claim and



defend the lawsuit and save harmless the indemnified party against
all costs and expenses thereof (including -reasonable attorneys'
fees) and pay any legitimate claim, settlement or final judgments.
The party receiving any claim or notice of suit shall promptly
advise the indemnifying party and provide all information which
from time to time may be required provided, however, that in those
instances in which the parties have agreed to share the passenger
liability, it is agreed that METRO-NORTH will handle all claims
and lawsuits involving its passengers. Each party agrees that it
will furnish the other with all available information in its
possession relating to lawsuits and claims made for injury, death,
loss, damage or destruction of property whenever requested by the
party handling the claim or lawsuit. All expenses incurred in
connection with the furnishing of such information shall be borne
by the requesting party.

Section 6.14. Gross Negligence

Notwithstanding any provision of this Agreement to the
contrary, neither party will be required to defend, indemnify or
save harmless the other party or to bear any portion of liability
for injury, death or property damage for any occurrence arising
out of gross negligence on the part of the other party or any of
its employees.

ARTICLE VII

CLEARING WRECKS

Section 7.01. Incidents on METRO-NORTH Rail Properties

(a) With respect to incidents on METRO-NORTH Rail Properties,
the following provisions shall apply:

(1) When, as a result of the operation of a D&H Train on
METRO-NORTH Rail Properties, rerailing, wrecking service or
wreck train service is required, METRO-NORTH, with the
cooperation, assistance, and advice of D&H, shall have the
option of having D&H perform such service, or perform it by
itself or by its contractor at D&H's sole cost and expense,
including, but not limited to, removal of damaged equipment.

(2) When, as a result of METRO-NORTH' s and D&H's joint
use of Exhibit 1 Rail Properties, rerailing, wrecking
service or wreck train service is required, the provisions
of Section l.Ol(b)d) and (2) will apply, except that all
costs, including without limitation, liability costs, will



be apportioned in accordance with the provisions of Article
VI.

(b) All D&H locomotives, cars, equipment, lading (including
loss thereof), and salvage from any such wreck or derailment under
the management or control of METRO-NORTH shall remain the property
of D&H. All METRO-NORTH locomotives, cars, equipment, lading
(including loss thereof), and salvage involved in such wreck or
derailment shall remain the property of METRO-NORTH

Section 7.02 Reports of Incidents

In the event METRO-NORTH performs any service in connection with
an incident covered by Section 7.01 on its Rail Properties that is
billable to D&H, METRO-NORTH shall maintain a record of said
service (s) in accordance with the documents set forth in Exhibit
4.

ARTICLE VIII

TERM, TERMINATION,
RENEGOTIATION, DEFAULT, DISCONTINUANCE

Section 8.01. Term

This Agreement shall be for an initial term of five (5) years
commencing as of June 21, 1999. Thereafter, unless sooner
terminated under applicable provisions of this Article VIII, this
Agreement shall continue in force from year to year, subject to
termination by any party on one year's notice. If such notice is
given, this Agreement shall continue in force pending
renegotiation.

Section 8.02. Termination

This Agreement shall continue in full force and effect as set
forth in Section 8.01 except that a non-defaulting party may elect
to terminate this Agreement if an Event of Default is not timely
cured or satisfied following a Declaration of Default pursuant to
Section 8.03(a) and (b).

Section 8,03. Default

(a) Each of the following shall constitute an event of
default (an "Event of Default") under this Agreement:



in

(1) The failure to pay in full any payment pursuant
to Article V of the Agreement; or

(2) The failure to observe any other covenant or
obligation contained in this Agreement, which failure
shall have continued for more than thirty days after the
other party shall have given written notice demanding
performance thereof; or

(3) Any material representation or warranty made i
this Agreement shall prove untrue; or

(A) Any proceeding shall be commenced by or against
either party which might result in any modification of
the obligations of such party hereunder under any
bankruptcy, insolvency, or similar law (unless all of
the obligations of such party under this Agreement shall
have been duly assumed by a trustee or successor to such
party within sixty days after such proceeding shall have
commenced).

(b) In the event an Event of Default shall have occurred and
be continuing hereunder, the party not in default, upon written
notice to the other party, may make a declaration of default (a
"Declaration of Default") hereunder and exercise any or all of the
following remedies:

(1) Terminate this Agreement by and upon thirty (30)
days' written notice to the party in default; and

(2) Pursue any other remedy at law or in equity in any
court of competent jurisdiction.

(c) Failure of a party to make a Declaration of Default shall
not be considered a waiver of any remedies available to it under
this Agreement or otherwise. Nor shall an Event of Default be
considered wiped out or satisfied by failure of a party to make a
Declaration of Default with respect thereto.

Section 8.04. Discontinuance of D&H Freight Service

Notwithstanding the provisions of this Agreement, D&H may
seek regulatory authority to abandon its freight operations, in
whole or in part, over the METRO-NORTH Rail Properties during the
term of the Agreement. D&H shall provide written notice of its
intent to do so to METRO-NORTH. D&H's rights hereunder to operate
over and utilize METRO-NORTH Rail Properties shall terminate
effective with any such abandonment of freight operations.



ARTICLE IX

DISPUTE RESOLUTION

Section 9.01. Reso 1 ution of Pisput_es

In the event, and at such time as, any dispute shall arise
under this Agreement between D&H and METRO NORTH, including any
disagreement with any current D&H, METRO-NORTH, or federally
mandated operating or safety rule, order, procedure, or standard
applicable to such properties, either party shall have the right
to submit such dispute or matter for binding determination by an
arbitration panel.

The parties agree that before any dispute is submitted to
arbitration every effort will be made to resolve said dispute. In
order to facilitate resolution of any operating or cost dispute,
the parties agree to establish a committee, consisting of three
members to be appointed by D&H and three members to be appointed
by METRO-NORTH.

In the event the committee is unable to resolve any dispute
or controversy within sixty (60) days of submission, it may be
submitted by a party to binding arbitration as follows:

(i) METRO-NORTH or D&H shall notify the other of its
intention to arbitrate;

(ii) Such notice shall include a detailed statement of the
subject matter of the arbitration and shall designate one
arbitrator;

(iii) Within fifteen (15) days after such notification, the
notified party shall designate a second arbitrator and shall
notify the party seeking arbitration of such designation;

(iv) Within fifteen (15) days after the designation of the
second arbitrator, the two arbitrators so designated shall appoint
a third arbitrator, except that if a second arbitrator has not
been designated as provided in clause {iii), no arbitrator other
than the one first named need be designated (in the event of the
failure of the two arbitrators thus named to agree upon a third
arbitrator within twenty (20) days after their appointment, then
the third arbitrator may be named by the Chief Judge of the United
States District Court for the Southern District of New York);

(v) The arbitrators, or under the circumstances set forth in
clause (iv), the arbitrator, shall promptly hear and decide the
issue or issues submitted to them giving each party reasonable
notice of the time and place of hearing;



(vi) The arbitrators, or a majority of them, shall promptly
make their decision and award in writing, serving a copy on both
of the parties, and such decision shall be final and binding upon
the parties; and

(vii) Such decision shall also provide which of the parties
is, or if to be apportioned, in what proportion the parties are,
to bear the expenses of the arbitration, such decision to be based
upon the merits of the positions taken by the parties with respect
to the matter or matters in dispute.

ARTICLE X .

GENERAL PROVISIONS

Section 10.01, Labor Rights

(a) D&H agrees that its entrance upon and use of METRO-
NORTH'S properties is for its corporate purpose of providing
service pursuant to appropriate authority and that such use does
not create or continue any rights on the part of D&H's employees
or its contractors with respect to any other current or future use
of METRO-NORTH's properties, including, but not limited to,
maintenance, operation, rehabilitation, and improvement thereof by
METRO-NORTH or METRO-NORTH's contractors. D&H shall indemnify,
defend, and hold harmless METRO-NORTH and METRO-NORTH'S
contractors against any liability arising from any claim of
employment rights, or employment protection, arising from the
performance of any work for D&H on METRO-NORTH'S properties by
METRO-NORTH or the METRO-NORTH's contractors under this Agreement.

(b) Nothing contained in this Agreement shall require either
party to perform any service or take any action which would
violate any term or condition of any then-current labor agreement
between the respective parties and any organization representing
any of their respective employees or which would violate any
applicable law.

Section 10.02. Successors and Assigns

This Agreement shall inure to the benefit of and be binding
upon the successors and assigns of the parties hereto. No party
hereto shall assign or transfer this Agreement or any of its
rights thereunder to any person, firm or corporation without
obtaining the prior written consent of the other parties to this
Agreement, which consent shall not be unreasonably withheld. The



sale or conveyance of D&H by Canadian Pacific Railway Company to
an unrelated third party shall be deemed an assignment.

Section 10.03. Force Majeure

METRO-NORTH will be excused from its obligation under this
Agreement to provide, operate, and maintain METRO-NORTH Rail
Properties where non-performance is occasioned by any event beyond
its control.

Section 10.04. Amendment

(a) No term or provision in this Agreement may be changed,
waived, discharged, or terminated orally, but only by an
instrument in writing signed by the parties to this Agreement.

(b) All approvals and consents required under this Agreement
shall be in writing, signed by a person designated in writing for
such purpose unless otherwise provided in this Agreement or agreed
to in writing by the parties. Any oral notices permitted by this
Agreement shall be promptly confirmed in writing.

Section 10.05. Notices

(a) Unless otherwise provided in this Agreement, any notices
required in this Agreement shall be in writing and sent to the
parties at the addresses listed below, unless either party shall
inform the other party in writing of any change in that address:

D&H: Jacques J. Cote, President
The Delaware & Hudson Railway Company, Inc.
1100 de La Gauchetiere West (Suite 300)
P.O. Box 6042 - Station Centre Ville
Montreal, Quebec H3C3E4
CANADA

METRO-NORTH: Metro North Commuter Railroad
Attention: Vice President - Operations
347 Madison Avenue
New York, NY 10017, USA



Section 10.06. Effect of Execution andPerformance

The parties do not, by reason of their execution of and the
performance of their obligations under this Agreement, assume any
other obligations or liabilities not imposed upon them by law.

Section 10.07. No Representations and Wa i ve rs

Except as expressly provided herein, the parties make no
representations or warranties and waive no rights or remedies,

Section 10.08. Governing Law

This Agreement is deemed to have been entered into in the
State of New York and shall be interpreted in accordance with the
laws of the State of New York.

Section 10.09. EffectiveDate

The effective date of this Agreement shall be June 21, 1999.

IN WITNESS WHEREOF, the parties hereto have executed this
Agreement as of the day first above written.

ATTEST: THE DELAWARE & HUDSON RAILWAY
COMPANY, INC.

By

WV£flL_
ATTEST: *S TO FOQiy f^P METRO-NO#T>( COMMUTER RAILROAD COMPANY

" ^—.

The obligations under this agreement of The Delaware &
Hudson Railway Company, Inc., our wholly-owned subsidiary
corporation, are hereby guaranteed. This guarantee shall cease in
the event D&H is sold or conveyed to an unrelated third party.

ATTEST: CANADIAN PACIFIC^RAILWAY COMPANY



EXHIBIT 1

METRO-NORTH RAIL PROPERTIES

LINE BETWEEN

Hudson Line Milepost 6.6 [CP7] and Milepost 75.8
[Division Post]



EXHIBIT 2

CLEARANCES OH MEIRO-KORTH RAIL PROPERTIES

A. The vertical clearances on Metro-North Rail Properties shall be those
Clearances contained in Metro-North Commuter Railroad Timetable No.l,
effective April 11, 1999, and set forth below:

TERRITORY • CARRESTRICTIONS

Div. Post to CP75 Cars higher than 17 feet 4 inches

CP 75 to CP7 Cars higher than 17 feet 0 inches

B. The lateral or horizontal clearances, especially with reference to
High-level platforms, shall be governed by applicable state or federal
laws/regulations and Conrail MW-4 Standards.

H:\Legal\Contracts\Forros-Agreement3\CPR Trackage Rts Agmt.doc
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Daily Operation Log
Transportation Department -

u V.

Metro-North Railroad



METRO-NORTH COMMUTER RAILROAD

r Tuesday, May 4, 1999

HARMON

Rain S3

Cldy 63

Cldy S3

POUGHKEEPSIE

Rain 50

Cldy 60

Cldy 47

N.W.P.

Rain 55

Cldy 66

Cldy 47

DREWSTER

Rain 53

Cldy 64

Cldy 49

STAMFORD

Rain S3

Cldy 63

Cldy 52

NEW HAVEN

Rain SO

Cldy 60

Cldy 48

CHIEF RAIL TRAFFIC CONTROLLER'S LOG OF UNUSUAL OCCURRENCES

TIME

12 02:25

03; 30

OS :00

INCIDENTS

06:15

08 :04

10:20

13:30

23:00

New Haven Line: RTC District "E" reports all circuits on all
tracks at CP 233 and Stamford Station down. Conductor Burke
working with the center island pla.tfo.rm project reports cable
may have been cut by the contractors. Trouble Deck, Office
Technician and Communications Dept, all notified.

C & S Supv. Ricci reports Splicers will be needed to repair a
damaged communication cable under track 3 side platform at
Stamford Station. Communications Dept. en route and Splicers
have been ordered.

All trains will operate on No- 4 track at Stamford to assist
the C 6 S Dept. in making repairs off No. 3 track. Conductor
Flags at Stamford and Riverside to instruct the Customers.
Capital Projects R, Doshner to Cos Cob and TM McCarthy at Old
Greenwich. C £ S Supv. Ricci reports repairs projected to be
complete at 0600 Hrs.. The following were notified: Mr. Walker,
Mr. Kiniry, Mr. Favilla, Mr. Ferrara, Mrs. Anders, Mr. Meyers,
TM Schilling and TM McCarthy.

All circuits are up except on track No.3 in CP 233'6
interlocking, able to clear all signals except for the 3W and
the 4E signals at CP 233. RTC reports necessary to flag by both
signals...EMTF, Operations Group were ntfd.

Asst Supt Meyers reports the signal dept made repairs on track
No.3 and we are able to clear the 3W signal, RTC E reports
trains report that the 3W signal clears in the field but does
not indicate clear on his screen..-Signal dept was ntfd.

RTC E reports he is now able to clear the 4W signal at CP 233,
he also reports he is showing proper indications on all tracks
at CP 233. T/M Meyers ntfd.

Signal supv Fazzino reports all repairs are complete and all
signals, circuits and switches at CP 233 are working as
intended.

Trouble Desk reports contractors cut 7 cables (2 in service).
The 200HTZ cable (feed for the track circuits) waa spliced and
working as intended. The T5 pair communication cable waa also
spliced and working as intended.
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5043 OG:50 New Haven Line: Engineer of train 1409 reports he noticed a
problem with the roar pantograph of train 1018 while he was
passing him at CP 21C. RTC E instructed 1018 to stop his
train, engineer reports they are stopped on track 2 in CP 216'a
interlocking. EMTF 6 Operations, Power Director, T/M DiPiaa,
Fleet Management, P/A console ntfd.

06:50 Crew of train 1018 reporto the horn on the rear pantograph is
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