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Before the 

SURFACE TRANSPORTATION BOARD 

________________________ 

 

Docket No. FD 36678 

 

MMD INVESTMENT, LLC –   

PETITION FOR DECLARATORY ORDER  

____________________________ 

 

PETITION 

 

MMD Investment, LLC (“MMD”) owns property in Irvington, NJ, with plans to redevelop 

the property (the “MMD Property”).1  As part of the redevelopment project, MMD would like to 

acquire and use an adjacent strip of property that is approximately 50 feet wide and 400 feet long 

(the “Subject Property”), as shown the survey attached as Exhibit A.  There are no railroad tracks 

on the Subject Property of Way, nor have there been any since at least 2009 when MMD made its 

initial acquisition of the MMD Property occupied by UniPro.  MMD understands that Consolidated 

Rail Corporation (“Conrail”) claims that the Subject Property is subject at least in part to an 

easement for a railroad right of way (the “Subject Right of Way”) that is an extension of its adjacent 

right of way.  As best MMD can determine (and discussed more fully below), to the extent Conrail 

has any rights to the Subject Right of Way or the adjacent right of way, it would only be as a spur 

or industrial side track (ancillary track under 49 USC §10906).    

Discussions between MMD and Conrail for a voluntary sale of Conrail’s interest in the 

Subject Right of Way have not been successful.  Accordingly, MMD seeks a declaration from the 

Board that Conrail has not exhibited a continuing intent to provide common carrier service to the 

public over the Subject Right of Way, and that therefore, Conrail has abandoned the Subject Right 

 
1  The property is currently occupied by a related business, Asia Trading Intl LLC d/b/a 

UniPro International (“UniPro”). 
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of Way.  Alternatively, MMD seeks a declaration that the Subject Right of Way does not need to 

be part of Conrail’s interstate rail system, and that the Board removes its jurisdiction over the 

Subject Right of Way because it is not necessary for any of Conrail’s Section 10906 operations.  

Either declaration would allow MMD to pursue its redevelopment plans in state court to acquire 

through condemnation any of Conrail’s remaining rights with respect to the Subject Right of Way 

and Subject Property.  MMD is not seeking to remove the Board’s jurisdiction over the remainder 

of Conrail’s industrial side track right of way where tracks remain on the ground.         

In recent decisions, the Board has explained that the proper vehicle for removing the 

Board’s jurisdiction over industrial side tracks or other Section 10906 ancillary tracks, or for 

determining if ancillary tracks have in fact been abandoned, is through a declaratory order 

proceeding, and not through the adverse abandonment application process.  See NewVista Property 

Holdings, LLC – Petition for Declaratory Order, STB Docket No. FD 36040 (served June 24, 

2016) (“New Vista I”), slip op. at 2; Pinelawn Cemetery – Petition for Declaratory Order, STB 

Docket No. FD 35468 (served April 21, 2015) (“Pinelawn”), slip op. at 11 n.31.  Therefore, MMD 

is filing this Petition. 

The Board has discretionary authority under 5. U.S.C. §554(e) and 49 U.S.C. §1321 to 

issue a declaratory order to eliminate a controversy or remove uncertainty.  MMD hereby asks the 

Board to resolve the controversy regarding whether Conrail’s interest in the Subject Right of Way 

has been abandoned by Conrail or, in the alternative, can be removed from the Board’s jurisdiction.  

BACKGROUND 

 MMD first acquired its interest in the MMD Property in 2009.   As the occupant of the 

MMD Property, UniPro has never requested rail service from Conrail via the Subject Right of 

Way, nor to MMD’s knowledge, have any of the other businesses occupying the buildings adjacent 
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to UniPro.   The other side of the Subject Right of Way is a large parking lot, and MMD does not 

believe that occupants of the property have requested rail service during the time of MMD’s 

ownership.   

There are no railroad tracks on the Subject Right of Way (nor have there been any since 

prior to 2009 when MMD acquired the initial portion of the property occupied by UniPro.  The 

Subject Property currently appears on Irvington’s Tax Maps as “Woolsey Street” although MMD 

does not believe that it has been dedicated as a public street.2   

Examination of photographs and maps indicate that (1) any industrial side track that 

Conrail (or its predecessors) owned at one time currently ends at a point south of the Subject Right 

of Way where there are bushes and overgrowth and a chain link fence with only a pedestrian-sized 

gate3; (2) the remaining industrial side track right of way to the south and to connections with other 

Conrail track is overgrown and appears not to have been used for some time; (3) the Subject Right 

of Way has been paved over (with all track removed); and (4) any Conrail right of way  (including 

the Subject Right of Way) ends either at the southern end of Woolsey Street (as the tax map appears 

to show), or at Nye Avenue where there has been  no evidence of an at-grade railroad crossing 

since MMD acquired its property in 2009.  See Exhibits B (in particular page 3), C (survey with 

Google Earth overlay), and D (photographs)4. 

 
2  Attached as Exhibit B are selected pages of the Irvington Tax Maps showing the Subject 

Property as “Woolsey Street.”  From a review of a deed for the adjacent property, the Subject 

Property has been referred to as Woolsey Street since at least 1964.  

3  MMD believes that Conrail has an end of track / derail device at the end of its tracks; 

however, the bushes and overgrowth prevented MMD from photographing or locating the exact 

end of track. 

4  Photographs were taken by MMD’s real estate advisor VisionRE on December 20, 2022. 
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MMD has now acquired the additional buildings marked on Exhibit A.  It has plans to 

redevelop the property that would include the Subject Property, including the Subject Right of 

Way.  MMD is in preliminary talks with Irvington to be designated as redevelopers with the power 

of condemnation.  MMD proposes to construct a warehouse and related facilities with the Subject 

Property to be used as staff parking and to circulate truck traffic.  See Exhibit E (preliminary site 

plan). 

MMD’s inquiries to purchase from Conrail any remaining rights Conrail might have to the 

Subject Right of Way were rebuffed.  While MMD has requested the power under its 

redevelopment plan to condemn the Subject Right of Way, MMD recognizes that before doing so, 

it needs the Board to determine either that Conrail has already abandoned any of its rights to the 

Subject Right of Way, or that the Subject Right of Way is not necessary for any of Conrail’s 

operations or for the interstate rail system.  Therefore, MMD is bringing this action for declaratory 

order before the Board.  

DISCUSSION 

A. Status of Right of Way 

Ancillary track is typically used for loading, unloading, switching and other purposes 

incidental to main line operations.  Ancillary track does not allow a carrier to penetrate or invade 

a new market, but simply augments the capacity of existing main line operations.  See Brazos River 

Bottom Alliance – Petition for Declaratory Order, FD 35781 (STB served Feb. 19, 2014), slip op. 

at 4-5.   The Subject Right of Way is stub-ended, ending at Nye Avenue. From a review of the tax 

maps which show both Conrail’s Irvington Branch and the sidetrack that connects with the end of 

the Subject Property / Woolsey Street (Exhibit B, pages 1 and 3), and the overlay showing the 

Conrail’s adjacent right of way and tracks (Exhibit C), it is clear that the Subject Right of Way and 
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adjacent right of way are not part of Conrail’s through (main line) track.5  The Subject Right of 

Way has been paved over, and there are no customers or potential customers located on the Subject 

Right of Way.  There is no service, let alone regularly scheduled service.  There is a fence and an 

overgrowth of bushes separating the Subject Right of Way from the remainder of Conrail’s right 

of way.  As best as MMD can determine, to the extent Conrail has any rights to the Subject Right 

of Way or the adjacent right of way, it would only be as a spur or industrial track (ancillary track 

under 49 USC §10906).  See generally, New York City Economic Development Corporation – 

Petition for Declaratory Order, STB Docket No. FD 36467 (served June 11, 2021), slip op. at 3-

4. The Board has authority to reach the abandonment issue where there is no dispute as to the 

nature of the track / right of way.  See Holland Park Owner, LLC – Petition for Declaratory Order, 

STB Docket No. FD 36308 (served January 6, 2020).6   

B. Standards and process for abandonment or removal of jurisdiction over 

ancillary tracks 

 

 A railroad must obtain authority from the Board under 49 U.S.C. §10903 to abandon a 

“line of railroad” that is part of the interstate rail network.  However, under 49 U.S.C. §10906, 

prior Board approval is not required for the abandonment of spur, industrial, team, switching or 

side tracks.7  Such track known as excepted or ancillary track, is exempt from the Board’s prior 

approval requirements (for construction, operation and abandonment) “because it simply augments 

 
5  The tax maps do not indicate any Conrail property interest ownership of the Subject 

Property/ Woolsey Street.  See Exhibit B.   

6  If Conrail disagrees with this characterization, it should present supporting information of 

its position in its response to this Petition.  

7  MMD acknowledges that although “excepted” under 49 U.S.C. §10906, ancillary tracks 

are part of the national rail system and thus generally remain subject to federal regulation, although 

such track can be removed from the system by a carrier without Board approval.  Pinelawn, slip 

op. at 6-7.   
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the capacity of existing mainline operations that have already been authorized.” Pinelawn, slip op. 

at 1 fn.3 (citing Brazos River Bottom Alliance – Petition for Declaratory Order, FD 35781 (STB 

served Feb. 19, 2014), slip op. at 4-5).   

Therefore, because any of Conrail’s rights in the Subject Right of Way would have been 

as Section 10906 ancillary track, it is not subject to the Board’s abandonment authority under 49 

U.S.C. §10903, or to the Board’s adverse abandonment process.  See NewVista I, slip op. at 2.  

Under Section 10906, Conrail had the authority to abandon any interests that it had in the Subject 

Right of Way without obtaining any authority from the Board, and MMD believes it has done so.  

See Section C below.  To the extent the Board were to find that Conrail has not done so, the Board 

has further held that the proper method for removing the Board’s jurisdiction over ancillary track 

is through a declaratory order proceeding such as this.  Id.; Pinelawn, slip op. at 11 n.31.  

In determining whether a carrier has voluntarily abandoned the Subject Right of Way, the 

Board looks at whether the carrier has exhibited a fixed and continuing intent to provide common 

carrier services to the public.  JGB Properties, LLC – Petition for Declaratory Order, STB Docket 

No. FD 35817 (served May 21, 2015) (“JGB Properties”), slip op. at 7-8 (citing Pinelawn, slip op. 

at 10). 

 Ancillary track “can be removed from the Board’s jurisdiction upon a showing it is no 

longer needed for the interstate rail system.”  NewVista Property Holdings, LLC – Petition for 

Declaratory Order, STB Docket No. FD 36040 (served March 17, 2017) (“New Vista II”), slip op. 

at 2; Pinelawn, slip op. at 9.  In order to determine if the Board’s jurisdiction over excepted tracks 

should be removed, the Board applies a case-by-case analysis to the particular facts and 

circumstances.  NewVista I, slip op. at 2; NewVista II, slip op. at 2 fn3 (noting Board can look at 

the “totality of the circumstances”).  
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C. Conrail has not exhibited a continuing intent to provide common carrier 

service to the public over the Subject Right of Way. 

 

It is clear from the condition of the Subject Right of Way that Conrail has not evidenced 

any intent to continue using the Subject Right of Way to provide rail service to customers.  The 

tracks have been paved over for over 13 years.  A fence has been placed across the right of way, 

and bushes allowed to grow along the fence, further preventing railroad access to the Subject Right 

of Way.  Even if there were railroad access, there are no rail customers located along the Subject 

Right of Way.  Based on the lack of upkeep and non-use by Conrail, the Board should find that 

Conrail has not exhibited any continuing intent to use the Subject Right of Way, and has therefore 

voluntarily abandoned the Subject Right of Way.  See Pinelawn, slip op. at 11 n.31. 

D. Lack of need for Conrail’s use of the Subject Right of Way for the interstate 

rail system 

 

In the alternative, it is clear that the Subject Right of Way is no longer needed as part of 

Conrail’s interstate rail system.  The tracks have been paved over for over 13 years, and the Subject 

Right of Way has been severed from Conrail’s remaining tracks by a fence and overgrowth.  

Conrail is believed to have marked the end of the remaining industrial track at a point south of the 

fence.  The Subject Right of Way is not part of a through route, ending at Nye Avenue.  UniPro 

which has occupied two of the adjacent buildings beginning in 2007, has never used, nor does it 

need, rail service.  There are no other potential customers located along the Subject Right of Way.  

Thus, it is clear that Conrail does not need the Subject Right of Way to perform any carrier rail 

service.   

The fact that the Subject Right of Way has not seen any use for many years is a clear 

indication that it is not needed to support Conrail’s interstate rail system.  Cf. NewVista I, slip op. 

at 4 (holding that actual use is an indication that excepted track is needed for the interstate rail 
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system).  This is not a case where the totality of the circumstances indicates that Conrail has kept 

the tracks and ties in place and maintained them in a state of readiness for service.  Compare 

Beaufort Railroad – Modified Rail Certificate, FD 34943 (STB served March 19, 2008), slip op. 

at 6-8. 

Moreover, continuing Conrail’s rights in the Subject Right of Way would frustrate the 

redevelopment project that MMD is proposing for the area, and the public benefits that such project 

would bring.  Allowing MMD to proceed with condemnation of the unneeded Subject Right of 

Way will facilitate the proposed redevelopment project. 

Based on the lack of use and need for the Subject Right of Way to support Conrail’s 

interstate rail network operations, and the public benefits that would flow from allowing MMD to 

proceed with the redevelopment project, the Board should find under the totality of the 

circumstances that the Subject Right of Way does not need to be part of Conrail’s interstate rail 

network.  As such, the Board should remove its Section 10906 jurisdiction over the Subject Right 

of Way to the extent such jurisdiction stands as a bar to MMD’s ability to acquire Conrail’s interest 

in the Subject Property under state law.   

REQUESTED PROCEDURAL SCHEDULE 

 MMD requests that the Board accept this Petition and commence a proceeding using the 

Board’s modified procedures at 49 C.F.R. Part 1112.  This Petition would constitute MMD’s 

opening statement and evidence.  In accordance the Board’s modified procedures, MMD asks that  
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the Board set the following procedural schedule8:  

• Board acceptance of Petition and opening of proceeding   Day 0 

• Replies to Petition due       Day 20  

• Rebuttal of MMD due        Day 30  

SERVICE 

 Although there are no required service requirements for a petition for declaratory order, 

MMD is serving a copy of this Petition on counsel for Conrail as the party that would be affected 

by the relief requested herein so that it will have time to prepare any reply.    

  

 
8  This procedural schedule is similar to the one established in a previous declaratory 

proceeding for abandonment of excepted tracks.  See NewVista I, slip op. at 2. 
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CONCLUSION 

  For the foregoing reasons, MMD requests that the Board issue an order declaring either 

(1) that Conrail has voluntarily abandoned its interest in the Subject Right of Way, or (2) that the 

Subject Right of Way is not required for Conrail to conduct its interstate rail operations and that 

the Board is removing its jurisdiction over Conrail’s use of the Subject Right of Way property.  

Respectfully submitted,   

/s/ Eric M. Hocky  
 

Eric M. Hocky 

CLARK HILL PLC 

One Commerce Square 

2005 Market Street, Suite 1000 

Philadelphia, PA 19103-7041 

(215) 640-8500 

ehocky@clarkhill.com  

 

Justin J. Marks 

Clark Hill PLC 

1001 Pennsylvania Ave. N.W. 

Suite 1300 South 

Washington, DC 20004 

(202) 772-0916 

jmarks@clarkhill.com  

  

Attorneys for MMD Investment, 

LLC 

Dated:  May 30, 2023

mailto:ehocky@clarkhill.com
mailto:jmarks@clarkhill.com
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I, Meir Frei, sole member of MMD Investment, LLC, verify under penalty of perjury that 

the foregoing Petition for Declaratory Order is true and correct.  Further, I certify that I am 

qualified and authorized to file the foregoing document. 

Executed on May 30, 2023. 

 

 ____________________________________  

       Meir Frei      
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CERTIFICATE OF SERVICE 

 I hereby certify that on this 30th day of May, 2023, a copy of the forgoing Petition for 

Declaratory Order was served by email and U.S. first class mail, postage prepaid upon the 

following persons: 

Jocelyn Gabrynowicz Hill  

jocelyn.hill@Conrail.com  

Ashley Peacock 

ashley.peacock@conrail.com  

Danielle Goebel 

danielle.goebel@conrail.com  

Consolidated Rail Corporation 

330 Fellowship Road, Suite 300 

Mount Laurel, NJ 08054 

 

Counsel for Consolidated Rail Corporation 

 

 

 

/s/ Eric M. Hocky       

______________________________  

        Eric M. Hocky 

 

  

mailto:jocelyn.hill@Conrail.com
mailto:ashley.peacock@conrail.com
mailto:danielle.goebel@conrail.com
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Survey with Google Earth Overlay 
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Photographs of Subject Property  
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Preliminary Site Plan 
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