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Re Finance Docket No 35094
The Kansas City Southern Raillway Company — Acquisition and Operation Exemption —

Columbus and Greenwville Railway Compan
Expedited Consideration Requested

Dear Secretary Williams

Encloscd on behalf of The Kansas City Southern Raillway Company (“KCSR™) are an onginal
and eleven copies cach of a Pctition for Exemption (“Pcuition™) sceking authonty for KCSR to purchase
and operate a 2 23-mile hine of railroad in Mississipp1, which 1s currently owned and operated by
Columbus and Greenville Rallway Company (“CAGY™) The Petition 1s accompanied by a check in the
amount of $5,700 00 covenng the filing fee for the Petition as set forth at 49 CFR 1002 2(f}41)(v1)

For the reasons set forth 1n the Petition, KCSR respectfully requests expedited consideration, so
that 1t might be able to consummate the proposed transaction as soon as possible during the fourth quarter
of 2007, 1n order to begin track work nceded on the segment being acquired

Please acknowledge filing of the Petition by datc stamping the extra copy provided for that
purpose returming that copy to the courter for return to my offices 1f there are any questions concerning
this filing, please contact me by tclephone at (202) 663-7823 or by e-mail at
wmullins@bakerandmuller com

ENTERED S ly,
Office of Prm:crliﬂl.'s incerely
Part of William A Mfillins
) ﬁm‘ Record Counsel for The Kansas City Southern

Railway Company
I'nclosure
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 35094

THE KANSAS CITY SOUTHERN RAILWAY COMPANY
— ACQUISITION AND OPERATION EXEMPTION —
COLUMBUS AND GREENVILLE RAILWAY COMPANY

EXPEDITED CONSIDERATION REQUESTED

Pursuant to 49 U S.C 10502 and 49 CFR Part 1121, The Kansas City Southern Railway
Company (“*KCSR"), a Class I ra1l camner, hereby petitions the Board for an exemption from the
formal requirements of 49 U.S C. 11323, et seq., to acquire from Columbus and Greenville
Railway Company (“CAGY™) and operate, subject to CAGYs reservation of nonexclusive
limted local trackage rights,’ a 2 23-mile linc of railroad extending between, at one end, a
connection between KCSR’s Artesia Subdivision and CAGY’s main track ncar KCSR Milepost
230 4 and, at the other end, two conncctions between CAGY’s main track and KCSR's
Lousville Subdivision ncar KCSR Milepost 88.5, near West Point, MS (the “Line™).2 As will be

shown, the proposed transaction satisfies the cntena for an individual exemption, will produce

| Pursuant to the agreement between the CAGY and KCSR, CAGY would be permutted to
traverse the line 1n question via its reserved nonexclusive local trackage rights, but 1t would not
be permutted to scrve shippers on the line that had not becn previously served by CAGY when it
owned the line In hight of thus limatation, the nghts CAGY will retain will be referred to herein
as “himuted local™ trackage nights '

2 The above-referenced termimal mileposts are ponts on scparate KCSR subdivisions to which
the Line connects at either end (CAGY has indicated that the Line docs not have mileposts of its
own) The mileposts in question therefore cannot be used for purposes of calculating the actual
muleage of the Linc to be acquired by KCSR under this petition
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public benefits, and would not have anticompetitive consequences. Further, as discussed below,
KCSR respectfully requests expedited consideration of this petition
DESCRIPTION OF THE TRANSACTION

KCSR will acquire from CAGY, subject to CAGY’s retention of nonexclusive limited
local trackage rights, and will operate over a line of railroad located 1n the State of Mississippi
extending between, at onc end, a connection between KCSR’s Artesia Subdivision and CAGY's
main track near KCSR Milepost 230 4 and, at the other end, two connections between CAGY's
man track and KCSR's Lowsville Subdivision ncar KCSR Milcpost 88 5, a total distance of
2 23 route muiles. Maps depicting the L.me arc attached as Exhibit A  Upon acquining the Linc,
KCSR would assume responsibility for its maintenance, which arrangement 1s in the mutual
interest of KCSR and CAGY. Expedited consideration 1s requested becausc KCSR has budgeted
for the purchase of the Line m the fourth quarter of 2007 and hopes to be able to consummate the
subject transaction within the fourth quarter of 2007. For tax and other budget reasons, the
transaction needs to be consummated no later than December of this year.

PARTIES TO THE TRANSACTION

CAGY, a Class III short hne rail common carrier, will be conveying the Line to KCSR.
CAGY s business address 1s as follows: 201 19™ Street North, P.O. Box 6000, Columbus, MS
39703

KCSR, the transferce, 1s a Class I rail common carricr, operating rail lines 1n the states of
Alabama, Arkansas, Illino1s, Kansas, Lousiana, Mississippi, Missour, Oklal;oma, Tenncssee,

and Texas. Its business address 1s as follows: P O Box 219335, Kansas City, MO 64121-9335



Any questions regarding the transaction should be directed to Willhiam A, Mullins, Baker
& Muller PLLC, 2401 Pennsylvama Ave., NW, Suite 300, Washington, D.C. 20037, tel. (202)
663-7823, fax (202) 663-7849, email wmullins@bakcrandmller.com

ARGUMENT

49 U.S.C. 11324(d) sets forth the standard for approving formal applications to engage 1n
transactions such as the one KCSR proposcs here, and provides that the Board shall authonze a
Class I carner’s acquisition and operation of a rail line owned by another carner, unless the
Board finds that — (1) as a result of the transaction, there 1s likely to be substantial lesseming of
competition, creation of a monopoly, or restraint of trade 1n freight surface transportation in any
rcgion of the United States; and (2) the anticompcetitive effects of the transaction outweigh the
public interest 1n mecting sigmificant transportation needs.” However, the Board 1s mandated to .
grant exemptions from the formal apphcation processes of Scctions 11323, et seq., wherc a
formal application process 1s not necessary to carry out the rail transportation policy (“RTP”) at
49 U S C. 10101 and the proposed transaction 1s either of limited scope or will not result in an
abuse of market power 49 U.S.C 10502(a) * The subject transaction undoubtedly qualifies for

an individual exemption from the formal prior approval requirements of Sections 11323, et scq.

3 Werc the transferor and transferee 1n this transaction reversed such that KCSR were the
transfcror of the Line, CAGY, as a Class III carmer, would have been ablc to avail itself of the
class exemption from the provisions of 49 U S C 10902 provided at 49 CFR 1150.41, et scq.

4 See, e g, BNSF Raillway Company — Acquisition and Operation Exemption — Umon Pacific
Railroad Company, STB Finance Docket No. 34863 (STB served June 13, 2006) (“BNSF-UP")

(BNSF Raillway Company uses the individual exemption process to acquirc from Union Pacific
Railroad Company, subject to UP’s retention of trackage nghts, approximately 25 miles of rail
linc); Wisconsin & Southern Railroad Co. — Acquisition Exemption — Jowa, Chicago & Eastern
Railroad Corporation, STB Finance Docket No 34464 (STB served June 30, 2004) (involving
the transfer of 7 33 miles of rail line, subject to the scller’s retention of trackage nghts),

Wisconsin Central Ltd — Acquisition Exemption — Tomahawk Railway, Limited Partnership,
STB Finance Docket No 33358 (STB scrved June 2, 1997)
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L THE LEGAL STANDARDS UNDER 49 U.S.C. 10502 FOR AN EXEMPTION
FROM THE REQUIREMENTS OF 49 US.C. 11323, ET SEQ., FOR TIIE
ACQUISITION AND OPERATION OF THE LINE HAVE BEEN MET
As noted, the Board must cxempt a transaction from regulation pursuant to 49 U S C.

10502(a) when 1t finds that (1) regulation 1s not necessary to carry out the rail transportation

policy ot' 49 U.S.C. 10101, and (2) either (A) the transaction 1s of hmited scope, or (B)

regulation 1s not necessary to protcct shippers from the abusc of market power. The proposed

transaction 1s fully consistent with the RTP, 1s imited 1n scope, and would not lead to an
accumulation of market power under which shippers could be abused

The legislative history of Section 10502 demonstrates a clear Congressional intent that
the Board should hiberally exercisc 1ts exemption authonity to free certamn transactions from the
administrative and financial costs associated with filing a formal application. In enacting the

Staggers Rail Act of 1980, Congress made clear its intent that the [nterstate Commerce

Commussion, the Board’s predecessor, would use its expanded exemption authonty under former

Scction 10505 to free certain transactions and service from admimistrative and financial costs

associated with subjecting a transaction to rcgulation pursuant to the formal apphcation process:
The policy underlying this provision 1s that while Congress has been able to
identify broad areas of commerce where reduced regulation 1s clearly warranted,
the Commussion 1s more capable through the administrative provisions and
practices not yct addressed by Congress to determine where they can be
deregulated consistent with the policics of Congress The conferces expect that,

consistent with the policics of this Act, the Commission will pursue partial and
complcte exemption from remaiming regulation.

5 Staggers Rail Act of 1980. Pub. L No 96-448, 94 Stat 1897 (1980)
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H.R Conf, Rep No. 1430, 96" Cong 2d Sess 105 (1980) 6 See als Excmption From

Regulation — Boxcar Traffic, 367 1 C C 424, 428 (1983), yacated and remanded on other

grounds, Brae Corp v_Umited States, 740 F.2d 1023 (D C. Cir. 1984), and H.R Rep No

422, 104" Cong., 1¥ Sess 168-69 (1995) (conference report accompanying the ICC
Termination Act of 1995) Congress reaffirmed this policy 1n the conference report
accompanying the JCC Termination Act of 1995, which reenacted the existing exemption
provisions as Section 10502. HR Conf Rep No 422, 104" Cong 17 Sess. 168-169
(1995).

KCSR's acquisition and operation of the Line is the type of transaction for which the
exemption provision of the Staggers Act was designed As explained 1n detail below, the
transaction proposcd hercin complies with Scction 10502 and, accordingly, should be exempted
from the burdensome filing requirements of obtamning formal Board approval under the
application procedures of Sections 11323, et seq.

A. Application of the Formal utrements of Sections 11323, Et S Is Not
Necessary to Carry Out the Rail Transportation Polic

Granting an exemption, instead of requinng burdensome regulation pursuant to the
formal apphcation process, will promote the RTP as expressed in 49 U.S C. 10101 Specifically,

the followng transportation pohcies will be promoted by the 1ssuance of an exemption:

5 The exemption provision was considered an important cornerstone of the legislatton

" Amencan Trucking Association v. ICC , 656 F.2d 1115, 1119 (5th Cir 1981) (“Amencan
Trucking™). As President Carter stated upon sigming the Staggers Act into law, the Act "strips
away ncedless and costly rcgulations 1n favor of market forces, competitive market forces,
whenever possible " 16 Weekly Comp. President Doc. 2225-26 (Oct 14, 1980). The Court 1n
Amencan Trucking at 1119 cited the affirmative usc of Section 10502 to exempt transactions,
quoting from legislative history that "the Commussion 1s charged with the responsibility of
actively pursuing cxemptions for transportation and service that comply with the Section's
standards " The Board is further charged with removing "as many as possible of the
Commussion’s restrictions .. " H.R. Rep. No 1430, 96th Cong , 2d Scss. at 105 (1980)
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To allow, to the maximum cxtent possible, competition and the demand for services to
cstablish reasonable rates for transportation by rail [1010I(1)],

To minimize the need for Federal regulatory control over the rail transportation system
and to require fair and expeditious regulatory decisions when regulation 1s required
[10101(2)],

To promote a safc and efficicnt rail transportation system by allowing rail carners to earn
adequatc revenues [10101(3)],

To ensurc the development and continuation of a sound rail transportation systcm with
effective competition among rail carriers to mect the needs of the public [10101(4)],

To foster sound cconomic conditions 1n transportation and to cnsure effective
competition and coordination between rail carniers and other modes {10101(5)],

To reduce regulatory barners to cnfry into the industry [10101(7)];

Top operate transportatton faciliics without detnment to the public health and safety
[10101(8)]

To encourage honest and cfficient management of rail roads [10101(9)]; and

To provide for the cxpeditious handling and resolution of all proceedings required or
permtted to be brought under thus part [10101(15)].

KCSR and CAGY have contcmplated for some time the eventual transfer of the Line to

KCSR. Consequently, CAGY has becen reluctant to engage 1n morc than the mimimum track

maintenance on the Line, spending only as necessary to keep the Line safe As a result, the

Linc’s condition has detcriorated pending this transaction. Expeditious approval of KCSR's

petition would facilitate the rehabilitation of the Line and the provision of a hugher degree of

track maintenance, which, 1n turn would foster safer and morc cfficient rail operations to the

benefit of shippers and the public.

Even 1f the Board were to focus 1ts analysis here on the standard of review for a formal

application to ¢ngage 1n the subject transaction as set forth at 49 U S C 11324(d), there would be

no basis to deny the KCSR's petition becausc the transaction will not result 1n a lessening of
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competition, will not create a monopoly, and will not restrain trade in {reight surface
transportation While therc are no active shippers on the Line, CAGY will retain limited local
trackage rights to serve any such currently dormant shippers, should they again become active
In other words, 1f a shipper on the Line had obtained CAGY service in the past, CAGY would
" retamn the right nto future to serve that shipper 1f demand for service anses again  Tn addition, as
the owner of the hine, KCSR would also have the nght to serve such a shipper. As such, the
transaction would not reduce competition or creatc a monopoly, but 1t will result 1n quite the
opposite 1t cnhances competition for any such prior online shipper

B The Proposed Transaction Is Of Limited Scope

Because the transaction 1s consistent with the RTP, to meet the second element of the

statutory test, KCSR needs only to establish that the proposed transaction 1s either of mited

scope or will not result in the abuse of market power The proposed transaction involves the
transfer of 2 23 mules of ra1l hne in a smaller rai1l market which 1s served by multiple carricrs,
with the seller retaiming limited local trackage rights. This proposal 1s undoubtedly of limited

scope

7 Although the statutc allows the Board to focus on cither the limited scope or market power
test, and thus approve the transaction 1f 1t meets one or the other of those clements, there appear
to have been very few, 1f any, Board decisions that relied solely on the limited scope test In
practice, the Board usually reverses the order of the Section 10502 analysis to address the “abuse
of market power™ factor under Scction 10502(a)(2)(B) before addressing the “limited scope™
factor of Section 10502(a)(2)(A). and if 1t finds there 15 no potential for the abuse of market
power, the Board usually dispenses with the limited scope analysis. Sec, e g . BNSE-UP, ship op

at 2 (1involving 25 miles of rail line); Wisconsin & Southern Railroad Co — Acquisition

Exemption — Union Pacific Railroad Company, STB Finance Docket No 34633, slip op. at 2

(STB served Jan. 19, 2005) (“WSOR-UP™) {involving the sale or Icase of a total of 14 milcs of

rail ling), Buffalo & Pittsburgh Railroad, Inc. — Lease and Operation Exemption — South Buffalo

Railway Company. STB Finance Docket No 34563, slip op at 2 (STB served Dec. 23, 2004)

("B&P-SBR") (involving the lease of about 2 mules of rail line) Nevertheless, 1t 15 clear in this
-8-



C The Proposed Transaction Will Not Result 1n an Abuse of Market Power

Because the first two parts of the statutory test have been met, KCSR nced not also prove
that the transaction will not rcsult 1n the abuse of market power Nonethelcss, as indicated in
Scction I-A, above, the proposed transaction would not give KéSR the ability to eliminate
competition or otherwise cxcrcise market power The Line 1s operated today by a single railroad
(CAGY), which will transfer owncrship of the Line to KCSR but will retain trackage nghts The
transaction thercby 1s not simply a one-for-one replacement of rail service, as occurs in most line
sales that have been approved,® but 1n theory 1s actually an enhancement of competition as both
CAGY and KCSR will have the ability to serve any previously cxisting shippers on the Line.

IL EXPEDITED HANDLING OF KCSR’S PETITION IS WARRANTED

The transaction raises no anticompetitive 1ssues, and 1t 1s well-suited for the use of the
individual exemption process As reflected in the discussion above, however, time 1s of the
cssence m consummating this rail hine transfer Specifically, KCSR, 1n anticipation of the
transaction, has budgeted funds to be expended 1n the fourth quarter of 2007 to purchase the Line
from CAGY® Morcover, 1n light of 1ts short-term ownership interest, CAGY has been reluctant

to expend funds to maintain the Linc other than at the mimmum neccessary to maintain safe

instance that the sale of 2 23 miles of track with the scller retaining trackage nghts, 15 of
exccedingly limited scope.

® In fact, as previously noted, thc Board has granted several individual exemptions under Scction
10502(a) for transactions similar 1n structure to thc one proposed herc

® CAGY's contract with KCSR for sale of the track calls for the transfer to be completed within a
short penod after CAGY had moved the 1000™ loaded car under the trackage nghts agreement
approved by the Board in Columbus and Greenville Raillway Company—Trackage Rights
Excmption—Kansas City Southern Railway Company, STB Finance Docket No 34868 (notice
1ssucd Jan 26, 2007). Accordingly, it had been uncertain when CAGY would reach that
milestonc, but now that 1t has. the parties desire to move forward quickly to cffectuate the
transfer Likcwise, for tax and budget reasons, KCSR nceds to close the transaction by the end
of December 2007.
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operations CAGY has reported to KCSR that the Line 1s 1n nced of, or wall soon be 1n nced of,
rehabilitation as well as continued track maintenance In assuming owncrship of the Line, KCSR
would undertake any rehabilitation and assume the pnmary obligation for maintaining it
Accordingly, expeditious action on KCSR's petition would not only facilitate KCSR’s tax and
budgeting needs associated with the transaction (thercby avoiding additional transactional and
planning costs that KCSR would have to bear 1n the event of delayed approval), but 1t would also
inure to the benefit of shippers and the gencral public which have an interest in an adequately-
maintained and serviceable rail line.

For these rcasons, KCSR spccifically requests that the Board render a decision on
granting the petition by no later than December 10, with the excmption taking cffect on
Dccember 20 In rendenng a decision by December 10, the Board would afford itself ample time
to assure itsclf that the transaction 1s indeed of extremely limuted size and scope and poses no
threat to compctition. The Board customarily has acted at lcast this expeditiously 1n other
individual excmption proceedings where good cause existed for 1t to do so.'”

If for any rcason the Board belhieves that it would be unable to accommodate KCSR’s
request for expeditious handling under the umeline set forth above, KCSR respectfully requests
that 1t so inform KSCR as soon as practicable so that KCSR may take steps to mutigate the costs
and other ramifications of procedural delay. Furthermore, should any interested party file

comments on the petition that the Board believes warrant further development or evaluation,

KCSR requests that the Board promptly adopt a procedural schedule 1n accordance with the

0 See, e g, BNSF-UP (decision granting petition for exemption served 60 days after it was filed,
with exemption taking effect 30 days thereaftcr), WSOR-UP (decision granting petition for
exemption scrved 30 days after pctition was filed, with exemption taking effect 18 days
thereafter); B&P-SBR (decision granting pctition for exemption served 37 days after petition was
filed, with cxcmption taking effect 7 days thercafter).
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requested December 10 decision deadline, or inform KCSR that 1t will be unable to handle
KCSR’s petition 1n the requested timeframe
III. ENVIRONMENTAL ANALYSIS

A petition for exemption must comply with the Board’s environmental reporting
requirements, 1f they apply. 49 CFR 1121.3(a) As provided under 49 CFR 1105.6(c)(2)(1),
however, this transaction 1s exempt from environmental reporting. The proposed rail line
transfer will not result 1n significant changes in carrier operations, i € , changes exceeding the
thresholds of 49 CFR 1105 7(c)(4) or (5).

Under 49 CFR 1105.8(b)(1), the proposed transfer of the Line to KCSR 1s also exempt
from the histonc reporting requirements. KCSR’s acquisition of the Linc 1s for the purpose of
continued rail operations. In addition, further Board approval would be required as a prerequisite
to abandonment or discontinuance of service, and there are no plans 1n connection with this
transaction to dispose of or alter properties subject to the Board’s junsdiction that are 50 years
old or older.

IV. LABOR PROTECTION

Under 49 U.S.C 10502(g), the Board may not exempt a rail carrier from otherwise
applicable employee protcction obligations Because the proposed transaction falls under 49
U.S.C 11323, labor protection as set forth in New York Dock Ry. — Control — Brooklyn
Eastern Dist . 360 1.C C. 60 (1979), applies The ]-:)arhw to this transaction do not objcct to
imposition of the labor protective conditions normally imposed on Scction 11323 transactions.

CONCLUSION
As shown above, apphication of the formal ;'equlrcmcnts of 49U S C 11323, etseq,1s

not necessary to carry out the RTP, and, 1n fact, granting the petition would promote the RTP
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Further, the transaction 1s unquestionably of limited scope, and that should end the exemption
analysis Necvertheless, KCSR also has shown that the proposed transaction would not enable 1t
to accurnulate or abusc market powcer or to engage in any other anticompetitive conduct Finally,
delay 1n moving forward with this transaction could impose othcrwise avoidable transaction
costs upon KCSR and could allow the Line to deteriorate. For these reasons, consistent with
KCSR’s request for cxpedited handling, the petition for exemption should be granted as

expeditiously as possible.

Respectfully submitted,
W. James Wochner 1lliam A. Muflins
Dawvid C Reeves ' Robert A. Wimbish
THE KANSAS CITY SOUTHERN BAKER & MILLER PLLC

RAILWAY COMPANY 2401 Pennsylvama Ave, NW

427 West 127 Street Suite 300
P.O. Box 219335 Washington, DC 20037
Kansas City, MO 64121-9335 Tel (202) 663-7820

Fax. (202) 663-7849

Attorneys for The Kansas City Southen
Railway Company

DATED. October 22, 2007
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