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TRANSACTION AGREEMENT

THIS TRANSACTION AGREEMENT (this "Agreement") is made and
entered into as of May 15. 2008. by and among Norfolk Southern Railway Company, a
Virginia corporation i^NSR"), Pan Am Railways, Inc , on behalf of itscll and us
Subsidiaries ("Pan Am"), Boston and Maine Corporation ("B&M"), and Springfield
Terminal Railway Company (''Springfield 'terminal'") Each ol'NSR, Pan Am, R&M,
and Springfield Terminal shall hereinafter be referred to as a "Party'" or collectively as
the ''Parties'" Pan Am. B&M, and Springfield Terminal shall hereinafter collectively bo
referred to as the ''Pan Am System Parties"'

RECITALS

WHEREAS, B&M or one or more of the other Pan Am System Parties or their
Subsidiaries, including the Vermont & Massachusetts Railway, a wholly-owned
Subsidiary of B&M, currently owns or operates certain railroad lines in New York.,
Vermont, Connecticut, Massachusetts, and New Hampshire (the "Line") and certain other
related assets (together with the Line, the "Assets"), in each case more particularly
described in Schedule 1 l(a), and generally depicted in Appendix A, and

WHEREAS, pursuant to a 1976 deed. B&M conveyed certain lines and other real
property to the Massachusetts Bay Transportation Authority ("MBTA"). with B&M
reserving an exclusive freight easement for the operation of those lines, and which
exclusive freight easement (the "MBTA Operating Rights") has been leased to
Springfield Terminal, and

WHEREAS, MBTA operates passenger tram service over a portion of the Line,
and

WHEREAS, MBTA owns a line of railroad between Milcpost 313 77+. CPF WL,
near A\er, MA and Milcpost 329 55+, near Fitchhurg. MA near Ayer, MA and Milcpost
329 55+. near Fitchburg, MA (the "*MBTA Segment") which constitutes a portion of the
operating rights included in the Line, and

WHEREAS, MBTA and one or more of the Pan Am System Parties arc parties to
certain agreements that govern the rights and obligations of such parties relating to the
provision of passenger service, including passenger service on the Line, and

WHEREAS, the National Railroad Passenger Corporation ("Amtrak") and
Connecticut Department of Transportation ("ConnDOT") and/or Metropolitan
Transportation Authority of New York (''Metro North") own lines in Connecticut and
Massachusetts between New Haven, CT and Springfield, MA (Amtrak) and between
Derby and Walerbury, Cl (ConnDOT and/or Metro North) which constitute portions of
the operating rights included in the Line, and



WHEREAS, CSX I ransportation. Inc O'CSXT") owns and/or operates a line in
Connecticut between Cedar Hil l and North Haven which constitutes a portion of the
operating rights included in the Line, and

WHEREAS, NSR and the Pan Am System Parties desire to form a joint venture
which will own and operate the Assets, and

WHEREAS, (he Parties intend to seek STB Approval (as hereinafter defined) of
the joint venture, and

WHEREAS, the Parties have entered into an agreement (the ''Option Agreement")
dated as of May 1, 2008. pursuant to which NSR has paid to B&M Five Million Dollars
($5.000.000) in the aggregate for an option to purchase (i) a twenty-six and three hundred
sixteen thousandth percent (26 316%) undivided interest in the Assets for a purchase
price of Filly Million Dollars ($50.000,000), and (n) a one-hundred percent (100%)
interest in certain to-be-constructed assets described in Section I 4 of the Option
Agreement (the "To-Be-Constructed Assets") for a purchase price of Two Million Five
Hundred Thousand Dollars ($2,500,000), and

WHEREAS, by October 1,2008,. and pursuant to the Option Agreement, B&M
is required to expend Two Million Five Hundred Thousand Dollars ($2,500.000) to
acquire rail, tic, and ballast and to use that material for improvements to the Line to
remove the long-term slow orders between Milcpost CPF 345 and CPF 346 (#1 Track
and #2 Track) and between CPF 354 and CPF 363 (#1 Track and #2 Track) between
Mechanicvillc and Aycr as more fully described in Appendix B attached to the Option
Agreement, and

WHEREAS, at the Closing (as hereinafter defined) and on the terms and subject
to the conditions contained herein, the Parties intend for B&M and the other Pan Am
System Parties to sell in pan. and contribute in part, the Assets to. and for the Parties to
perform all necessary steps (including but not limned to executing the Company
Agreement, as hereinafter defined, and the related Certificate of Formation, and filing the
Certificate of Formation with the Secretary of State of the State of Delaware) to form, a
Delaware limited liability company (the "Company"), to be governed by an LLC
operating agreement (the "Company Agreement") substantially in the form attached
hereto as Appendix B, which, among other things, sets forth the rights and obligations of
B&M and NSR as members ol the Company, and

WHEREAS, in connection with the transactions contemplated by this Agreement,
at the Closing, the Parties will enter into, or will cause the Company to enter into, as
applicable (i) the Company Agreement, (n) a Master Norfolk Southern Joint Use
Agreement substantially in the form attached hereto as Appendix C (the "NSR Joint Use
Agreement") pursuant to which the Company shall provide to NSR haulage over the Line
for traffic moving between NSR, on the one hand, and certain properties located on the
Line and certain other railroad carriers connecting with the Line, on the other hand, and
which further provides to NSR limited trackage rights, (m) an assignment and
assumption agreement to be developed and attached hereto in the future as Appendix D



("Assignment and Assumption Agreement Regarding Passenger Kail Operations")
generally providing tor the partial assignment of the Agreements between the relevant
Pan Am System Parties and MBTA, (iv) an assignment and assumption agreement
substantially in the form attached hereto as Appendix L (the "Miscellaneous Assignment
and Assumption Agreement'') generally providing for the assignment to the Company of
certain rights and obligations of the Pan Am System Parties with respect to the T.inc, (v) a
bill of sale to be developed and attached hereto in the future as Appendix F (the "Bill of
Sale") generally providing for the contribution to the Company by the Pan Am System
Parties of all personal property included in the Assets, (vi) a commercial agreement
substantially in the form attached hereto as Appendix G (the "Transportation Agreement
Assignment and Divisions Allocation Agreement") generally providing for the
assignment of Existing Transportation Agreements, as hereinafter defined, and setting
forth the respective divisions for transportation services to be provided by the Company
under certain existing and future contract and tariff movements that will become interline
movements upon Closing, as hereinafter defined, (vu) an agreement governing the
provision of certain switching services to be provided by the Company to Springfield
Terminal, substantially in the form attached hereto as Appendix 11 (the *'Ayor Switching
Agreement'"), (vm) a joint agreement governing the provision of certain trackage and
haulage rights granted b\ the Company to Springfield Terminal, substantially in the form
attached hereto as Appendix I (the "Springfield Terminal Joint Use Agreement'*), (ix) an
agreement providing for the Company to retain Springfield Terminal and NSR to oversee
the certain bidding and hiring processes, substantially in the form attached hereto as
Appendix J (the ''Capital Projects and Facility Management Agreement'"). (\) an
agreement concerning the provision of certain specified railroad operating and
administrative services by Springfield Terminal to the Company substantially in the form
attached hereto as Appendix K (the "Railroad Operating Agreement*' and, collectively
with the Option Agreement and the other agreements identified in this Recital under (i)
through (ix), the "Ancillary Agreements'")

NOW, THEREFORE, with reference to the foregoing facts and in
consideration of the mutual agreements and understandings set forth herein, the Parties
hereto, intending to be legally bound, hereby agree as follows

1. Definitions.

1 1 Certain Definitions All terms defined in this Agreement shall
have the defined meanings when used in this Agreement, unless otherwise defined or the
context otherwise requires The following terms shall have the folkm ing meanings

"Action" means any litigation, action, suit, proceeding, investigation,
arbitration, claim or other dispute by or before any court or other Governmental
Authority, or any other alternative dispute resolution proceedings, such as arbitration or
mediation

"Affiliate" shall mean, with respect to any specified Person, (i) any other
Person who, directly or indirectly, controls, is under common control with, or is
controlled by. such specified Person, (n) any other Person who is a director, officer,
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manager, member, partner or trustee of the specified Person or a Person described in
clause (i) of this definition or any spouse of the specified Person or any such other Person
or (111) any Person of which the specified Person and/or any one or more of the Persons
specified in clause (i) or (11) of this definition, individually or in the aggregate,
beneficially own 10% or more of any class of voting securities

"Agreement*1 shall have the meaning given to (hat term in the
introductory paragraph

"Amlrak" shall have the meaning given to that term m the Recitals

"Ancillary Agreements" shall have the meaning given to that term in the
Recitals

"Assets" shall have the meaning given to thai term in the Recitals

"Assignment and Assumption Agreement Regarding Passenger Kail
Operations" shall have the meaning gi\en to that term in the Recitals

"Assumed Liabilities" shall have the meaning given to that term in
Section 2 4

"Automotive Traffic" means finished automobiles, sport utility vehicles,
vans (including mimvans), trucks and any other vehicles

"Aycr Automotive Facility" shall mean that facility for the transfer of
Automotive Traffic generally located at approximately MP 314 in Aycr, MA

"Aycr Inter modal Facility" shall mean thai facility for the transfer of
Intcrmodal Traffic generally located in Aycr (Devens). MA. but excluding the warehouse
complex owned by Pan Am

"Ayer Switching Agreement" shall have the meaning given to that term
in the Recitals

"B&M" shall have the meaning given to that term in the introductory
paragraph

"Bill of Sale" shall have the meaning given to that term in the Recitals

"Business Day" shall mean any day other than a Saturday or Sunday or
any day banks in the State of New York are authorized or required to be closed

"Canadian Pacific" shall mean Canadian Pacific Railway Company or
Delaware and Hudson Railway Company, Inc . as its subsidiary as the context may
require



"Capital Projects and Facility Management Agreement" shall have the
meaning given to that term in the Recitals

"Charter Documents" shall mean the certificate of incorporation or
articles of incorporation and the by-laws, with respect to a corporation, the partnership
agreement, with respect to a general partnership, or the certificate of formation and
operating or company agreement, with respect to a limited liability company

"Cleanup" shall mean all actions, including investigations, required by
Law to (1) cleanup, remove, treat or remediate Hazardous Materials in the environment.
(2) prevent the Release of Hazardous Materials so that they do not migrate, endanger or
threaten to endanger public health or welfare or the environment, (3) perform pre-
rcmedial studies and investigations and post-remedial monitoring and cure, or (4) respond
to any government requests for information or documents in any way relating to cleanup,
removal, treatment or remediation or potential cleanup, removal, treatment or
remediation of Hazardous Materials in the environment

"Closing" shall mean the closing for the joint venture, which shall involve,
among other things, the capital contribution by NSR to the Company described in Section
2 2(a) of this Agreement and the capital contribution by the Pan Am System Parlies to the
Company described in Section 2 3(a) of this Agreement

"Closing Date" shall have the meaning given to that term in Section 6

"Code" means the United States Internal Revenue Code of 1986, as
amended from lime to lime

"Company" shall have the meaning given to that term in the Recitals

"Company Agreement** shall have the meaning given to that term in the
Recitals

"Company Indemnified Parties'1 shall have the meaning given to that
term in Section 14 2(a)

"ConnDOT" shall have the meaning given to that term in the Recitals

"Confidentiality Agreement" shall have the meaning given to that term
m Section 12 2(a)

"Contract" shall mean any note, bond, debenture, mortgage, license,
agreement, commitment, contract, obligation, promise or understanding

"CSXT" shall have the meaning given to that term in the Recitals

"Damages" shall have the meaning given to that term in Section 14 2(a)



"Delaware Courts" shall have the meaning given to that term m Section

"Dispute" shall have the meaning given to thai term in Section 16 1

"Environmental Claim" means any fine, claim, action, lien, cause oi
action, investigation or notice by any Person alleging potential liability (including
potential liability for Cleanup costs, governmental response costs, natural resources
damages, property damages, personal injuries, or penalties) arising out of, based on or
resulting from (a) the presence, manufacture, processing, distribution, use, treatment.
storage, Release or threatened Release, disposal, transport or handling, of any Hazardous
Materials, or (b) circumstances forming the basis of any violation of any Environmental
Law

"Environmental Laws" means all Laws relating to pollution or
protection of human health or the environment, including all Laws relating to Releases or
threatened Releases of Hazardous Materials or otherwise relating to the manufacture.
processing, distribution, use, treatment, storage. Release, disposal, transport or handling
of Hazardous Materials, all Laws relating to record keeping, notification, disclosure and
reporting requirements respecting Hazardous Materials and all Laws relating to
endangered or threatened species offish, wildlife and plants and natural resources

"Environmental Reports" shall have the meaning given to that term in
Section 106(d)

"Excluded Assets" shall have the meaning given to that term in Section
103(a)

"Execution Date" shall mean the dale that the last Party executes this
Agreement

"Existing Transportation Agreement" shall have the meaning given to
that term m Section 8

"Governmental Authority" shall mean any nation or government, any
state or other political subdivision thereof, and any entity exercising executive, legislative,
judicial, regulator)' or administrative functions of or pertaining to government or any
mediation body or arbitral tribunal, including the STB

"Hazardous Materials" shall mean asbestos, polychlonnaled biphenyls,
oil, gasoline or other petroleum based liquids, and any and all other materials or
substances deemed hazardous or toxic or regulated by applicable Laws, including but not
limited to substances defined as hazardous under the Comprehensive Environmental
Response, Compensation and Liability Act, as amended, 42 U S C §§ 6901 ctscq (or
any state counterpart to the foregoing statutes) or determined to present the unreasonable
risk of injury to health or the environment under the Toxic Substances Control Act, as
amended, 15 U S C §§2601 ctscq



"Indebtedness" means, with respect tu uny Person, (i) am liability,
contingent or otherwise, (a) for borrowed money, capitalized lease obligations, purchase
money obligations or other obligations relating to the deferred purchase price of assets or
properly or (b) evidenced by a note, bond, debenture, letter of credit or similar instrument
given in connection with the acquisition, other than in the ordinary course of business
consistent with past practice, of any property, assets, securities or otherwise, including
indebtedness created or arising under conditional sale or other title retention agreements
(even though the rights and remedies of the seller or Lender under the agreements in the
event of default are limited to repossession or sale of the property), (n) any liability of
others described m the preceding clause 0) which such Person has guaranteed or which
otherwise is its legal liability, (in) all indebtedness referred to above secured by (or for
which the holder of the indebtedness has an existing right, contingent or otherwise, to be
secured by), any Lien upon the property ot such Person, whether or not the obligations
secured thereby have been assumed, and (iv) any amendment, renewal, extension or
refunding of any liability referred to in clauses (i). (n) and (in) above, provided, however.
that Indebtedness does not include any trade payablcs of any Person incurred in the
ordinary course of business consistent with past practice The amount of Indebtedness of
any Person at any date shall be the outstanding balance at the date of all unconditional
obligations as described above and the maximum amount of any contingent obligations at
the date

"Indemnified Parry" shall have the meaning given to thai term in Section
144

"Indemnifying Party" shall have the meaning given to thai term in
Section 144

"Intermodal Traffic" gencralK shall refer to the movement ol'railcars for
the transportation of containers and trailers

"Knowledge" with respect to Pan Am shall mean the actual knowledge,
after due inquiry into the matter m question, of Pan Am officials with managerial
responsibility over the subject matter in question, and. with respect to NSR, shall mean
the actual knowledge, ailer due inquiry in to the matter in question, of NSR officials with
managerial responsibility over the subject matter in question

"Law" shall mean any U S federal, stale or local or foreign statute, law,
rule, regulation, ordinance, order, code, policy or rule of common law, now or hereafter
m effect and, m each case, as amended, any binding judicial or administrative
interpretation thereof by a Governmental Authority or otherwise, including any judicial
or administrative order, consent, decree or judgment

"Lease*1 and "Leases" shall have the meaning given to those terms in
Section 10 4(b)(v)

uLcased Personal Property" shall mean all personal property leased by
any of the Pan Am System Parties that is included in the Assets



"Leased Property" and "Leased Properties" shall have the meaning
given to those terms m Section 10 9(b)

"Lien" shall mean any mortgage, deed of trust, pledge, security interest,
hypothecation, assignment, deposit arrangement, encumbrance, lien (statutory or other),
or preference, purchase option, right of first offer, right of first refusal, priority or other
security agreement (including any conditional sale or other title retention agreement, any
financing lease having substantially the same economic effect as any of the foregoing,
and the filing of any financing statement under the Uniform Commercial Code or
comparable Law of any jurisdiction to eudence any of the foregoing)

"Line" shall have the meaning given to that term in the Recitals

"Material Adverse Effect" shall mean, with respect to any Party, any
change, circumstance, event or elfect which, individually or when considered in
conjunction with other changes, circumstances or effects, has had or would reasonably be
likely to have a material adverse effect on (a) with respect to a Material Adverse Effect
on Pan Am and its Subsidiaries, the Assets, taken as a whole, or the financial condition or
results of operations of the business of the Company to be conducted with the Assets
after the Closing, taken as a whole, or (b) with respect to a Material Adverse Effect on
any Party, the ability of such Parly to consummate the transactions contemplated by this
Agreement or the Ancillary Agreements or to perform its obligations hcreunder or
thereunder, provided, that none of the following shall be deemed to constitute, and none
of the following shall be taken into account in determining whether there has been, a
Material Adverse Effect (x) any adverse change, event, development, or effect arising
from or relating to (1) general business or economic conditions, including changes in
energy prices or availability, except to the extent that such conditions disproportionately
affect such Party's business relative to the effect of such factors on other Persons
operating in such party's industry, (2) national or international political or social
conditions, including the engagement by the United States in hostilities, whether or not
pursuant to the declaration of a national emergency or war, or the occurrence of any
military or terrorist attack upon the United States, or any of its territories, possessions, or
diplomatic or consular offices or upon any military installation, equipment or personnel
of the United States, except to the extent that such conditions disproportionately affect
such Party's business relative to the effect ot such factors on other Persons operating in
such party's industry, (3) financial, banking, or secuntics markets (including any
disruption thereof and any decline in the pncc of any security or any market index). (4")
changes in United States generally accepted accounting principles, (5) changes in Law or
(6) the taking of any action contemplated by this Agreement and the other agreements
contemplated hereby, (y) any of the events, occurrences, or circumstances set forth in
Schedule 1 l(b) and (z) any change, occurrence, event or effect, which shall have been
cured without a Material Adverse Effect (excluding this clause (/)), on the Assets, before
the earlier of the Closing Date or the date on which this Agreement is terminated
pursuant to Section 14

"Material Contracts'1 shall have the meaning given to that term in
Section I04(bj



"MBTA" shall have the meaning given to that term in the Recitals

"MBTA Operating Rights*1 shall have the meaning given to that term in
the Recitals

"MBTA Segment1' shall have the meaning given to that term in the
Recitals

"Mechanicvillc Improvements" shall have the meaning given to that
term in Schedule 2 2(a)

"Mcchanicvillc Intcrmodal and Automotive Facility" shall mean that
mtermodal and automotive facility anticipated to be constructed in Mechamcville, NY on
property now owned, or under option b>, one or more of the Pan Am System Parties or a
subsidiary thereof

"Metro North" shall have the meaning given to that term in the Recitals

"Miscellaneous Assignment and Assumption Agreement" shall have
the meaning given to lhat term in the Recitals

"Notices" shall have the meaning given to that term in Section 17 1

"NSR" shall have the meaning given to that term in the introductory
paragraph

"NSK Contribution" shall have the meaning given to that term in Section
22(a)

"NSR Indemnified Parties" shall have the meaning given to lhat term in
Section 14 2(a)

"NSR Joint Use Agreement" shall have the meaning given to lhat term in
the Recitals

"Option Agreement" shall ha\e the meaning given to that term in the
Recitals

"Owned Property" and "Owned Properties" shall have the meaning
given to those terms in Section 10 9(a)

"Pan Am" shall have the meaning given to that term in the introductory
paragraph

"Pan Am Change in Control" shall mean (1) the establishment of a
voting trust as described in 49 C l; R Part 1013 - Guidelines for the Proper Use of
Voting Trusts, or any subsequent regulation, with regard to the acquisition of a
controlling block of voting securities oi the Pan Am Member or any entity having direct



or indirect control over the Pan Am Member, including hut not limited to the Pan Am
Parent, (2) the submission to the SIB of any application, petition for exemption, or notice
of exemption seeking approval, or exemption from approval, to effect a change in control
of the Pan Am Member or any entity having direct or indirect control over the Pan Am
Member. (3) an\ merger or consolidation of the Pan Am Parent with or into any Person,
(4) the acquisition by any Person of all or substantially all of the assets of the Pan Am
Parent, or (5) not taking into account Pan Am's membership interest in the Company, the
sale, transfer or other distribution of all or substantially all of" the assets of Pan Am

"Pan Am Contribution" shall have the meaning given to that term in
Section 2 3(a)

"Pan Am Disclosure Schedule" shall have the meaning given to that
term in Section 10

"Pan Am Indemnified Parties" shall have the meaning given to that term
in Section 143(a)

"Pan Am Member'* shall mean B&M or any permitted transferee of its
membership interest in the Company under the Company Agreement

"Pan Am Parent" shall mean Pan Am Systems, Inc, a I londa
corporation, and the ultimate parent of the Pan Am System Parties

"Pan Am Sjstcm Parties" shall have the meaning given to that term in
the introductory paragraph

"Parent" as to NSR shall mean Norfolk Southern Corporation

"Party" and "Parties" shall have the meaning given to those terms in the
introductory paragraph

"Permits" shall have the meaning given to that term in Section 10 1 l(b)

"Permitted Liens" shall mean collectively, (i) Liens for 'laxes not yet
due and payable or which arc being contested in good faith by appropriate proceedings
and for which adequate reserves have been made, (n) such imperfections of title,
easements and other similar encumbrances, if an>, as do not. individually or in the
aggregate, interfere in any material respect with the use of any Owned Property as such
Owned Property is used on the date of this Agreement, (in) mechanics', malerialmcn's,
workmen's, repairmen's, warehousemen's, carrier's and other similar Liens arising in the
ordinary course of business consistent with past practice, all of which shall be released at
or prior to the Closing, or (iv) those Liens set forth on Schedule 1 l(c) hereto

"Person" shall mean an individual or a partnership, corporation, trust,
association, limited liability company, Governmental Authority or other entity

"Properties" shall have the meaning given to that term in Section 10 9(b)
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"Railroad Operating Agreement" shall have the meaning given to that
term in the Recitals

"Release" means any release, spill, emission, discharge, leaking, pumping,
injection, deposit, disposal, or leaching into the environment (including ambient air,
surface water, groundwater and surface or subsurface strata) or into or out of any
property of any Hazardous Material, including the movement of Hazardous Materials
through or in the air, soil, surface water, groundwater or property

"Remaining Springfield Terminal" shall mean those lines owned or
operated by Springfield Terminal on the day after the Closing

"Required Governmental Consents" shall have the meaning given to
that term in Section 12 3

"Rules" shall have the meaning given to that term in Section 16 3(b)

"Sanvcl Automotive Facility" shall mean that facility anticipated to be
constructed tor the transfer of Automotive Traffic to be located cast of Willows Road in
Ayer, MA as generally identified as Sanvel on the Ayer Switching Agreement schematic

"Special Use Facilities" shall have the meaning given to that term in
Section 9 2

"Springfield Terminal" shall have the meaning given to that term in the
introductory paragraph

"Springfield Terminal Haulage Rights Agreement" shall mean an
agreement governing the provision of certain haulage rights granted by the Compans to
Springfield Terminal, substantially in the form of Appendix I., which such agreement
shall be executed and delivered in the stead of the Springfield Terminal Joint Use
Agreement if the consent to use the MBTA Section for purposes of the Springfield
Terminal Joint Use Agreement is not procured

"Springfield Terminal Joint Use Agreement*1 shall have the meaning
given to that term m the Recitals

"Springfield Terminal Transportation Contract" shall mean a
Transportation Agreement to which one of the Pan Am System Parties is a party
involving the purchase of railroad transportation services over the Line

"STB" shall mean the Surface Transportation Board or any successor
entity thereto

**STB Approval" shall mean the grant of the approval of the STB, or the
grant oi an exemption from the need to obtain sueh approval, m each case received in
response to submissions of the Parties requesting the same
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"Subsidiary" of any Person shall mean any entity of which such Person
owns, directly or indirectly, securities or other ownership interests having the power to
elect a majority of the board of directors or other persons performing similar functions, or
otherwise having the power to direct, manage or control the conduct ol" business of such
entity and, when used with respect to Pan Am, shall include without limitation B&M and
Springfield Terminal

"Tax Return" shall mean any report, return, document, declaration or
other information or filing (including any amendment thereto) with respect to Taxes
required by Law to be supplied to any Governmental Authority (foreign or domestic) or
to be collected or maintained, including information returns, any documents
accompanying payments of estimated Taxes, or requests for the extension of time in
which to file any such report, return, document, declaration or other information or filing

"Tax" or "Taxes" shall mean all federal, state, local, foreign and other
taxes, customs, duties, fees, levies, assessments or charges of any kind whatsoever,
including all net income, gross income, gross receipts, sales, use, ad valorem, transfer,
franchise, profits, license, withholding, payroll, employment, excise, estimated, severance,
stamp, occupation, real or personal property, business, documentary, registration, filing,
recordation, unemployment, worker's compensation, commercial rent, premium, windfall
profits, deemed profits, lease, capital, production, corporation, value added, bulk sale or
other taxes, customs, duties, fees, levies, assessments or charges of any kind whatsoever,
together with any interest and any penalties, additions to tax or additional amounts
imposed by any Governmental Authority (domestic or foreign) regardless of whether
disputed or whether related to the filing of a Tax Return (or the failure to file a Tax
Return)

"Third Party Claim" shall have the meaning given to that term in
Section 145(a)

"Third Party Lease1' and "Third Party Leases1' shall have the meaning
given to those terms in Section 10 4(b)(vi)

"Title Company" shall have the meaning given to that term in Section
124(b)

"Transfer" shall mean sell, assign, transfer, pledge, grant a security
interest in, or otherwise dispose of, with or without consideration, and "Transferred" shall
have a correlative meaning

"Transportation Agreement" shall mean a Contract between rail
carner(s) and a Person or Persons relating to the purchase of transportation services as
specified in 49 U S C Section 10102(9)(A) and (B), provided that, if a Transportation
Agreement covers service between more than one pair of points, the provisions governing
service between each pair of points shall be treated as a distinct Transportation
Agreement

12



"Transportation Agreement Assignment and Divisions Allocation
Agreement1' shall have the meaning given to that term in the Recitals

1 2 Construction of Certain Terms and Phrases

Unless the context otherwise requires, (a) words of any gender include
each other gender, (h) words using the singular or plural number also include Ihe plural
or singular number, respectively, (c) the terms "hereof,"' "herein." "'hereby" and
derivative or similar words reler to this entire Agreement, (d) the terms ''Article" or
"Section" refers to the specified Article or Section of this Agreement, (e) the terms "and*"
and "or"' include the term "and/or" when the context is appropriate, (t) the terms
"include"' or "including" also include the words "without limitation" when the context is
appropriate, and (g) the phrases "ordinary course of business" and "ordinary course of
business consistent with past practice" refer to the business and practice of the Person
specified or. in the case of the operation of the Line, the business and practice of Pan Am
and its Subsidiaries with respect to the Assets Whenever this Agreement refers to a
number of days, such number shall refer to calendar days unless Business Days arc
specified All accounting terms used herein and not expressly defined herein shall have
the meanings given to them under generally accepted accounting principles, as in effect
in the United States of America Unless the context otherwise requires, whenever this
Agreement refers to an Appendix, Exhibit or Schedule, u is a reference to an Appendix,
Exhibit or Schedule attached hereto, and the referenced Appendix. Exhibit or Schedule
shall be deemed to be incorporated by reference

2. Option, Improvements and Capital Contribution

2 1 Execution of the Company Agreement

On the Closing Date, which shall in all cases be a date subsequent to the
effective date of the decision granting STB Approval, B&M and NSR shall (a) execute
the Company Agreement, and (b) complete and execute and submit all other forms
reasonable and necessary or desirable, and perform all other tasks reasonable and
necessary or desirable, to have the Company (i) exist in good standing to do business in
the States of New York, Vermont, Connecticut, Massachusetts, and New Hampshire and
(n) governed by the Company Agreement

22 Capital Contribution for NSR Interest

(a) At the Closing, NSR and B&M shall cause the Company to
issue to NSR, in exchange for an assignment of the Option Agreement and cash and
commitments to contribute cash in the amounts and on the dates set forth in Schedule
2 2(a) (the "NSR Contribution"), the NS Member's Membership Interests (as defined and
otherwise described in the form of Company Agreement attached) The commitments to
contribute cash shall be reflected by one or more demand notes that permit prepayment
with no penalty
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(b) '['he Parties acknowledge that NSR's initial capital account
in the Company immediately after the Closing shall be the amount reflected in Exhibit
2 2 ol'the form of Company Agreement attached

23 Capital Contribution for Pan Am Interest

(a) At the Closing, NSR and B&M shall cause the Company to
issue to B&M. m exchange for contribution by it of the remaining undivided interest in
the Assets (other than the To-Bc-Constructcd Assets, as defined in the Option Agreement")
that is not subject lo the Option Agreement, (the "Pan Am Contribution"), the Pan Am
Member's Membership Interests (as defined and otherwise described in the form of
Company Agreement attached) The Pan Am System Parties shall cause the Assets to
reside in B&M before its contribution m part to the Company, and its sale in part to the
Company under the Option Agreement, of the Assets free and clear of all 1 icns other
than Permitted Liens and judgment hens of record with respect to which Pan Am shall
execute and deliver an indemnification agreement in the form of the attached Appendix
M The Parties acknowledge that, at Closing, Springfield 1 ermmal will have an
inventory of track material physically on the property to be contributed It is the intention
that this track material will remain the property of Springfield Terminal Such track
material shall be collected and removed by Springfield Terminal from the Company's
properly after Closing Any such track material remaining on the Company's property
ninety (90) days after the Closing shall become the property of the Company

(b) I he Parties acknowledge thai the Pan Am Member's initial
capital account m the Company will be as reflected in Exhibit 2 2 of the form of
Company Agreement attached

24 transfer of Liabilities

Subject lo the terms and conditions of this Agreement, ut the Closing,
NSR and Pan Am shall cause the Company to assume the liabilities and obligations of the
Pan Am System Parties relating to the operation of the Assets set forth on Schedule 2 4
hereto (the ''Assumed Liabilities'") Except as and to the extent otherwise expressly
provided in this Agreement, the Company docs not agree to pay, shall not be required lo
assume and shall not have any obligation in respect of, any liability or obligation, direct
or indirect, absolute or contingent, of Pan Am, NSR or any other Person, the assumption
of which by the Company is not expressly provided for in this Agreement, including but
not limited to any Environmental Claims arising out of conditions existing prior to
Closing

2 5 Use of Proceeds

NSR and Pan Am shall cause the Company to use $87,500,000 of the
proceeds from the NSR Contribution plus any interest earned thereon from time to time
for the capital expenditures anticipated to be made over a three (3) year period
commencing on the Closing Date in accordance with Schedule 2 5
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3. Asset Purchase and Sale.

At the Closing, NSR and Pan Am shall cause the Company to exercise the
NSR-conlnbuted Option Agreement and purchase from B&M a twenty-six and three
hundred sixteen thousandth percent (26 316%) undivided interest in the Assets other than
the To-Bc-Constructed Assets, as defined in the Option Agreement, and a one-hundred
percent (100%) interest in the To-Be-Conslrucled Assels, in exchange ("or Forty-seven
Million Five Hundred Thousand Dollars ($47.500.000) (being the net of the purchase
price of Fifty-two Million, l-'ive Hundred Thousand Dollars ($52.500,000) taking into
consideration the Five Million Dollars ($5,000.00(0 credit of the option purchase price)
B&M shall sell the Option Property, as defined in the Option Agreement, to the Company
free and clear of all Liens other than Permitted Liens and judgment liens of record with
respect to which Pan Am shall execute and deliver an indemnification agreement in the
form of the attached Appendix M

4. Freight Rail Operations over the iVTHTA Segment and other Passenger
Corridors.

Prior to the Closing, each of the Pan Am System Panics shall use its
commercially reasonable efforts to obtain the consent of MBTA. pursuant to the
Assignment and Assumption Agreement Regarding Passenger Rail Operations or us
general equivalent, to an assignment of the MBTA Operating Rights to the Company,
together with the consent of MB FA for the use of the MBTA Segment as contemplated in
the Springfield Terminal Joint Use Agreement and the NSR Joint Use Agreement Prior
to Closing, each of the Pan Am System Parlies shall use its commercially reasonable
efforts to obtain the consent of Amtrak. Conn! )01' and Metro North to an assignment of
the Pan Am System Parties' operating rights over sections of the Line owned by those
passenger entities The Parties shall seek the authority, or exemption from the need to
obtain such authority, of the STB permitting said assignments, should such consent be
obtained and should STB authority be required for said assignments

5. Passenger Rail over the Line.

The Parties acknowledge and agree that the potential exists for additional
passenger service on the Line, including the potential for an expansion, or increased
frequency, of service between Boston and the surrounding areas While other entities,
including Amtrak. Metro North. ConnDOT and MB 1'A. state government and the federal
government, are responsible (or funding infrastructure and operating costs related to the
introduction and operation of additional passenger trains and service, the Parties
acknowledge their respective obligations to work with Amtrak, Metro North, ConnDOT
and MBTA and other governmental entities to evaluate in good faith proposals for
government-funded passenger service, and to cooperatively implement such funded
proposals to the extent they do not interfere with the growth and development of freight
service

6. The Closing.
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The Closing shall take place at the offices of Zuckcrt, Scoull &
Rascnbcrger, LLC (7lh Floor. 8X8 17lh Street, N W, Washington, f) C) at 10 00 A M ,
local time on a date to be agreed to by the Parties, which shall be no later than three
Business Days following the date on which all of the conditions set forth in Article 13
shall have been satisfied or waived (other than those conditions that by their nature arc to
be satisfied at the Closing, hut subject to the fulfillment or waiver of those conditions), or
at such other time and place as the Parties mutually agree upon in writing The date of
the Closing is referred to in this Agreement as the '"Closing Date'"

7. Deliveries at the Closing.

7 I Deliveries at the Closing

At the Closing

(a) NSR shall deliver (i) to the Company, the NSR
Contribution, (11) to each of the parties to each of the respective Ancillary Agreements, a
duly executed counterpart original ot each Ancillary Agreement, including but not
limited to the Company Agreement, to which NSR is a party, and (in) to Pan Am, such
other documents and instruments as Pan Am may reasonably request to evidence the
satisfaction of all conditions precedent set forth in Articles 13 1 and 13 3 of this
Agreement or which are required to be delivered by NSR at or prior to the Closing Date
pursuant to this Agreement

(b) Tach of the Pan Am S>stem Parties shall deliver (i) to each
of the parties in each of me respective Ancillary Agreements, a duly executed counterpart
original of each ol the Ancillary Agreements, including but not limited to the Company
Agreement, to which such Pan Am System Party is a party, (11) to the Company,
quitclaim deeds \vith respect to each of the Owned Properties, (HI) lo the Compnn>, the
consents to the assignment provided for in Section 4 of this Agreement, if any. (iv) to the
Company, all such other deeds, endorsements, assignments and other instruments as are
necessary to transfer to the Company the interests of each and every one of the Pan Am
System Parties in the Assets in accordance with the terms hereof, and (v) to NSR, such
documents and instruments as NSR may reasonably request to evidence the satisfaction
of all conditions precedent set forth in Articles 13 1 and 13 2 of this Agreement or which
are required to be delivered by Pan Am at or prior to the Closing Date pursuant to this
Agreement Notwithstanding anything to the contrary m this Section 7 l(b), if consent to
use the MBTA Section for the purposes of the Springfield Terminal Joint Use Agreement
is not procured, then the Springfield Terminal Haulage Rights Agreement shall be
executed and delivered in the stead of the Springfield Terminal Joint Use Agreement

(c) NSR and Pan Am shall cause the Company to deliver to
each of NSR and the Pan Am System Parties duly executed counterpart originals of each
Ancillary Agreement to which both the Company and the other Party are parties
Notwithstanding anything lo ihe contrary in this Section 7 l(b"), if consent to use Ihe
MBTA Section for the purposes of the Springfield Terminal Joint Use Agreement is not
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procured, then the Springfield 'lermmal Haulage Rights Agreement shall be executed and
delivered in the stead of the Springfield 'lermmal Joint Use Agreement

(d) Each of the Pan Am System Parties shall deliver to the
Company a copy of each and every Existing Transportation Agreement

7 2 further Assurances

At and following the Closing, each Party to this Agreement shall deliver
or cause to be delivered, as appropriate, such further certificates, consents and other
documents as may be necessary to carry out the terms of this Agreement

8. Allocation of Pan Am Transportation Agreements.

Each Pan Am Transportation Agreement in effect as of the Closing Date
('•Existing Transportation Agreement'1) shall remain in effect through its stated term and
the rights and obligations thereunder shall, from and after Closing, belong lo. and be
carried out by, the Company and Pan Am, each to the extent said Existing Transportation
Agreement involves rail transportation over its respective rail lines, all pursuant to the
Transportation Agreement Assignment and Divisions Allocation Agreement Revenues
accruing from and after Closing under eaeh such Existing Transportation Agreement
shall be allocated m accordance with the Transportation Agreement Assignment and
Divisions Allocation Agreement

9. Destination Facilities

c' 1 Mcchanicvillc Intcrmodal and Automotive Facility

(a) The Parties acknowledge and agree that the construction
and operation of the Mechanicville Intcrmodal and Automotive facility are material to
the proposed transactions described herein, and agree to perform, and to cause their
respective subsidiaries, at and following the Closing, to perform those actions us are
reasonably necessary in order to effectuate the construction and entering into operation
said facility, all in accordance with the terms and conditions of the Capital Projects and
facility Management Agreement as it appears as an appendix hereto

(b) Following construction, and subject to Section 9 2, the
Parties agree that the Mechanicville Intcrmodal and Automotive facility will be a facility
for the interchange and yard work (including the loading and unloading) of loaded and
empty Intermodal Traffic and Automotive Traffic (i) between Canadian Pacific and the
Company, (n) between NSR and the Company, (111) if and when NSR initiates trackage
rights operations pursuant to the NSR Joint Use Agreement, between Canadian Pacific
(or NSR trackage rights operations over the same) and NSR Joint Use Agreement
trackage rights operations, and (iv) between Canadian Pacific and Springfield Terminal
Canadian Pacific shall not be charged for access to the Mechanicville Intermodal and
Automotive Facility for the purpose of delivering or pulling NSR Intermodal Traffic or
Automotive Traffic
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(c) Excepl as may be required by Section 9(g)(nXA) of the
Railroad Operating Agreement, as it appears as an Appendix hereto, the Mcchameville
Intermodal and Automotive Facility will be operated by a terminal operaior(s) selected in
accordance with the terms and conditions of the Capital Projects and Facility
Management Agreement as it appears as an appendix hereto, which terminal operator
shall provide all services, including mechanical, switching, unloading, data entry,
tracking, security, and such other sen-ices as may be reasonable and necessary to
efficiently and effectively carry out the purposes of the facility The rules and terms of
the then-current NSR Inlermodal Rules Circular and the NSR Conditions of Carnage, in
each case as amended from time to time, shall apply to services provided al the facility

92 Special Use Facilities

In recognition oi the limited capacity of the Mcchanicvillc
Intermodal and Automotive Facility, the Aver Intermodal Facility, the Ayer Automotive
Facility, and the Sanvcl Automotive Facility (collectively, the "Special Use Facilities"),
the Company shall dedicate all capacity at the Special Use Facilities as follows (i) the
Ayer Intermodal Facility shall be dedicated to NSR for Inlermodal Traffic having a prior
or subsequent move over Mcchanicvillc, and to Springfield Terminal for Intermodal
Traffic having a pnor or subsequent move over the remaining Springfield Terminal
System east of CPF 312, (n) the Mcchanicville Intermodal and Automotive Facility shall
be dedicated to Springfield Terminal for traffic having a prior or subsequent move over
the lines of Remaining Springfield Terminal east of CPF 312, and to NSR for all other
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[niermodal Traffic and Automotive Traffic, (in) the Sanvel Automotive Facility shall be
dedicated to NSR for Automotive Traffic, and (iv) as boon as it becomes available upon
termination or expiration of the existing lease thereon, the Ayer Automotive Facility shall
be dedicated to NSR for Automotive Traffic

10. Re presentations and Warranties of Pan Am

Except as set forth in the disclosure schedule (the '"Pan Am Disclosure
Schedule") prepared by Pan Am and delivered by Pan Am to NSR concurrently with the
execution of this Agreement (in each case making reference to the particular subsection
of this Agreement to which the relevant disclosure or exception is being made), Pan Am,
on behalf of itself and the other Pan Am System Parties, represents and warrants to NSR
as of the date hereof and, to the extent provided in Section 13 3(a), as of the Closing, as
follows

10 1 Organization. Standing and Power

Pan Am, and each of the other Pan Am System Parties, is a corporation (or,
in relevant case, a limited liability company) duly organized, validly existing and in good
standing under the Laws of the jurisdiction of its incorporation or other formation and has
all requisite power and authority to own, lease and operate its properties and assets and to
carry on its business as now being conducted Pan Am, and each of the other Pan Am
System Parties, is duly qualified or licensed as a foreign entity and is in good standing in
each jurisdiction where the nature of its properties owned or held under lease or the
nature of the business conducted by it make such qualification necessary, except for any
failure to be so qualified, licensed and in good standing as would not, individually or in
the aggregate, have a Material Adverse Effect on the Company

10 2 Authority. Lnl'orceabihtv. Noncontravention

(a) Each of Pan Am and the other Pan Am System Parties has
full power and authority to enter into, execute and deliver this Agreement, each of the
Ancillary Agreements (including the Company Agreement and, if applicable, the
Springfield Terminal Haulage Rights Agreement) to which it is a party, and perform its
obligations hcreunder and thereunder This Agreement has been, and each of the
Ancillary Agreements (.including the Company Agreement and, if applicable, the
Springfield Terminal Haulage Rights Agreement) will be, duly authorized by all
necessary action of the Pan Am System Parties ITiis Agreement has been, and each of
the Ancillary Agreements (including the Company Agreement and, if applicable, the
Springfield Terminal Haulage Rights Agreement) will be. duly executed and delivered by
each of Pan Am and the other Pan Am System Parties and, assuming their due execution
and delivery by the other party or parties hereto or thereto, constitutes or will constitute a
valid and legally binding obligation of each of Pan Am and the other Pan Am System
Parties, respectively, enforceable against them in accordance with its terms, subject to the
effect of bankruptcy, insolvency, reorganization, moratorium, fraudulent conveyance and
other similar Laws relating to or affecting creditors' rights generally, and to the
availability of equitable remedies
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(b) The execution and delivery of this Agreement and each of
the Ancillary Agreements (including the Company Agreement and, jj"applicable, the
Springfield Terminal Haulage Rights Agreement) by each of Pan Am and the other Pan
Am System Parties, as the case may be, docs not and will not, and compliance by Pan
Am and the other Pan Am System Parties with the provisions of this Agreement and each
of the Ancillary Agreements (including the Company Agreement and, if applicable, the
Springfield Terminal Haulage Rights Agreement) will not. (i) conflict with or result in a
breach or default under the Charter Documents of the relevant Pan Am System Party, (n)
constitute or result in a material breach or violation of, or a material default under, or the
acceleration of (with or without ihe giving of notice, the lapse of time or both) an>
obligation pursuant to. any provision of any Material Contract to which the relevant Pan
Am System Party is a party or otherwise bound, or to which any property or asset of the
relevant Pan Am System Party is subject, (in) subject to the filings with Governmental
Authorities and other matters referred lo in Section 10 2(c) below, violate any Law
applicable to Pan Am or the other Pan Am System Parties, (iv) result in the creation or
imposition of any material Lien on Ihe Assets, or (v) constitute or result in any material
change m the rights or obligations of any parly under any of the Material Contracts

(c) Except (i) for the applicable requirements of the STB and
(11) as set forth on Section 10 2(c) of the Disclosure Schedule, there are no approvals,
authorizations, consents, orders or other actions of, or filings with, any Person, including
any Governmental Authority, that are required to be obtained or made by Pan Am or any
other Pan Am System Party in connection with the execution of, and the consummation
of the transactions contemplated under, this Agreement or the Ancillary Agreements
(including the Company Agreement), except in each case as will not, individually or in
the aggregate, impair in any material respect the performance by Pan Am or any other
Pan Am System Party of their respective obligations hcrcunder

103 Assets

(a) The Assets constitute all properties, assets and rights (real,
personal and mixed, tangible and intangible) currently utilized in the operation of the
Line, other than (i) operating equipment such as locomotives, rail cars and maintenance
vehicles, (n) maintenance of way machinery and tools and (in) an inventory of track
material physically on the property not to be contributed (the "Excluded Assets") and,
except for the Excluded Assets, the Assets are sufficient to operate the Line (i) in
substantially the same manner as operated by the Pan Am System Parties prior to the
Closing (assuming the use, by the Railroad Operator, as defined in the form of Railroad
Operating Agreement attached, of operating equipment and maintenance of way
machinery and tools) and (n) as contemplated by the NSR Joint Use Agreement Tt is the
intent of the Pan Am System Parties to convey all interest in any real property that is
contiguous and/or appurtenant to the Line delineated on the attached Schedule 1 I (a), but
not to convey any interest m any real property that is not contiguous and/or appurtenant
to the Line delineated on the attached Schedule 1 1 (a) To the extent the Parties have
erroneously failed to exclude from Schedule 1 1 (a) any real property that is not
contiguous and/or appurtenant to the Line, the Parlies agree to perform all things
reasonable and necessary to correct that error Upon consummation of the transactions
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contemplated hereby, the Company will acquire, good and marketable title to all of the
non-real estate owned Assets free and clear ol'all Liens except for Permuted Liens

(b) The Ayer Automotive Facility shall be available for use by
the Company for receipt and distribution of Automotive Traffic by 2017

104 Material Contracts

(a) (i) True and correct copies of each Material Contract,
including all amendments and modifications thereof and waivers thereunder, have been
made available to NSR and its counsel, (n) each Material Contract is in full iorce and
effect, and is the valid and binding obligation of the relevant Pan Am System Party and.
to the Knowledge of Pan Am, each other party to the Material Contract, and upon
consummation of the transactions contemplated hereby each Material Contract will
remain in full force and effect, and will be the valid and binding obligation of the
Company and. to the Knowledge of Pan Am. each other party to the Material Contract,
(111) each of the relevant Pan Am System Parties has performed alt of its respective
matenal obligations required to be performed by it to date under each Material Contract,
and is not in material breach of or material default under any Material Contract, and no
event has occurred or circumstance exists which, with notice or lapse of time or both,
would constitute a material breach of or material default by the relevant Pan Am System
Party under any Material Contract, (iv) to the Knowledge of Pan Am, each party to each
Material Contract other than a Pan Am System Party has performed all of the matenal
obligations required to be performed by it to date under the Material Contract, and is not
in matenal breach of or in material default under the Material Contract, and no event has
occurred or circumsUnce exists which, \viih notice or lapse of time or both, would
constitute a matenal breach of or material default by such other party under any Material
Contract, and (v) no Material Contract will be aftccted ad\ersel> in any material way by
the execution, delivery or performance of this Agreement or the Ancillary Agreements
(including the Company Agreement and. il applicable, the Springfield Terminal Haulage
Rights Agreement), each in accordance with its terms, and no Material Contract contains
any change in control provision, restriction on assignment or other terms that will become
applicable or inapplicable as a result of the consummation of the transactions
contemplated by this Agreement or the Ancillary Agreements (including the Company
Agreement and, if applicable, the Springfield Terminal Haulage Rights Agreement)

(b) For purposes of this Agreement, "Material Contracts'* shall
mean the following Contracts of any of the Pan Am System Parties, each of which
contracts is listed in Section 10 4(b) of the Disclosure Schedule, (X) relating to or
affecting in any material way the Assets or the Assumed Liabilities or (Y) to be assigned
to the Company pursuant to the terms hereof which arc in effect on the date hereof

(i) Each Contract which is to be performed in whole or
in part at or after the date of this Agreement and which (I) Pan Am cannot cancel upon a
specified number of days' notice, not to exceed ninety (90) days, without payment or
penalty and involves aggregate annual payments of more than $100,000. (2) involves
material non-monetary obligations to be performed later than one year from the date
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hereof, (3) otherwise materially allects Ihe Assets or the operation of the Line, or (4) was
not entered into in the ordinary course of business consistent with past practice,

(11) Each Contract providing for any future payments
that are conditioned, in whole or in part, on any Transfer or assignment ot any of the
Assets,

(in) Each Contract tor the Transfer of any of the Assets
or for the grant of any preferential right to purchase any of the Assets or which requires
the consent of any Ihird party to the Transfer of any of the Assets,

(iv) Each Contract pursuant lo which any material
Leased Personal Property is used or leased in the operation of the Line,

(v) Each lease, sublease or other occupancy agreement
pursuant to which any of the Pan Am System Parlies leases, subleases or otherwise
occupies any real property included or related to the Line (such leases, subleases and
other occupancy agreements, together with any amendments, modifications and other
supplements thereto, each a "'Lease" and collectivcl}7, the '"Leases'"),

(vi) Each lease, sublease or other occupancy agreement
pursuant to which any of the Pan Am System Parties leases or subleases any real property
included or related to the Line to a third party or one of its Affiliates (each such lease,
sublease and other occupancy agreement, together with any amendments, modifications
and other supplements thereto, a ''Third Party Lease" and collectively, the "Third Party
Leases"'),

(vn) Each Contract imposing a Lien on any of the Assets
which ser\e as collateral for Indebtedness, and

(vm) Each Contract granting haulage, trackage or other
access or operating rights with respect to the Line

10 5 Litigation and Proceedings

There is no pending or, to the Knowledge of Pan Am, threatened Action to
which any of the Pan Am System Parties is a party involving the Assets or the operation
of the Line m any material way, and none of the Pan Am System Parties are subject to
any material judgment, order, writ, injunction, decree or regulatory directive or
agreement with respect lo the Assets or the operation of the Line None of the Assets is
subject lo any judgment, order or decree entered in any Action which would be
reasonably likely to have a Material Adverse I ".ffeet on the Company

106 Environmental Mailers

(a) Each of Ihe Pan Am System Parties, with respect to the
Properties and the operation of the Line, are in compliance in all material respects with
all applicable Environmental Laws (which compliance includes, but is not limited to, the



possession by each of the Pan Am System Parties ol all material permiu or decrees and
other governmental authorizations required or entered into under applicable
Environmental Laws, and compliance with the terms and conditions thereof), except as
set forth in Section 10 6(a)(i) of the Disclosure Schedule None of the Pan Am System
Parties has received in writing any notice, action, inquiry, investigation or claim alleging
that the relevant Pan Am System Party, with respect to the Properties or the operation of
the Line, arc not in such compliance, except as set forth in Section 10 6(a){'n) of the
Disclosure Schedule

(b) To the best of Pan Am's knowledge or belief, there is no
Environmental Claim relating to the Properties or the operation of the Line pending or
threatened against any of the Pan Am System Parties or against any Person whose
liability for any such Environmental Claim any of the Pan Am System Parties has
retained or assumed either contractually or by operation of Law which would,
individually or in the aggregate, be a Material Adverse Effect, except as set forth in
Section 10 6(b) of the Disclosure Schedule

(c) To the best of Pan Am's knowledge and belief, there are no
present or past or future actions, activities, circumstances, conditions, events or incidents,
including, without limitation, the Release, threatened Release or presence of any
ITa/ardous Material which could fonn the basis of any Environmental Claim relating to
the Properties or the operation of the Line which would, individually or in the aggregate,
be a Material Adverse Effect, except as set forth in Section 10 6(c) of the Disclosure
Schedule

(d) Pan Am has delivered or otherwise made available for
inspection to NSR true and correct copies and results oi any reports, studies, analyses,
tests or other monitoring reports or related substantive correspondence with any
Governmental Authority possessed or initiated by or on behalf of any of the Pan Am
System Parties pertaining to Ha/ardous Materials in, on, beneath or adjacent to the
Properties, or regarding the compliance of the Pan Am System Parties with applicable
Environmental Laws with respect to the Properties and the operation of the \ me (any of
the foregoing, "Environmental Reports'*)

10 7 I^abor Relations

Except as set forth in Section 10 7 of the Disclosure Schedule

(a) There is no strike, lockout, slowdown or stoppage pending
or, to the Knowledge of Pan Am, threatened against or directly affecting the operation of
the Line

(b) None of the Pan Am System Parties is delinquent in
payments in any matcnal respect (i) to any of its employees involved m the operation of
the Line for any wages, salaries, commissions, bonuses or other direct compensation for
any services performed by them, (n) to any of its employees involved in the operation of
the Line for amounts required to be reimbursed to such employees or (in) to any benefit
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plans with respect to amounts owed on behalf of "any of its employees involved in the
operation of the Line

(e) J here is no material unfair labor practice, charge or
complaint against any of the Pan Am System Parties with respect to the operation of the
Line, pending or. to the knowledge of Pan Am, threatened, before any Governmental
Authority, and there is no grievance that would be reasonably likely to have a Material
Adverse Effect on any of the Pan Am System Parties nor any arbitration proceeding
arising out of or under any collective bargaining agreement pending against the Pan Am
System Parties with respect to the operation of the Line

108 Books and Records

The books and records of the Pan Am System Parties relating to the Assets
and the operation of the Line have been fully, properly and accurately maintained in all
material respects

109 Real Property

(a) Section 10 9(a) of the Disclosure Schedule sets forth a true,
correct and complete identification of the real property owned by any of the Pan Am
System Parties included in the Assets (each such parcel individually, an "Owned
Property" and collectively, the ''Owned Properties") showing the common address, or
other means of identification, and record title holder thereof and, to the Knowledge of
Pan Am. all Liens thereon Each of the Pan Am System Parties, as applicable, owns, and
upon the consummation of the transactions contemplated hereby will transfer and
quitclaim to the Company all of their respective rights, titles and interests in and to the
Owned Properties and to all buildings, structures and other improvements thereon, free
and clear of all Liens, except for Permitted Liens, sufficient lor the operation ot the Line
in the ordinary course of business (0 m substantially the same manner as operated by the
Pan Am System Parties prior to the Closing and (n) as contemplated by the NSR Joint
Use Agreement

(b) Section 10 9(b) of the Disclosure Schedule sets forth, with
regard to property to be included in the Assets, an identification of the real property
leased or subleased by the Pan Am System Parties pursuant to each Lease (each a
"Leased Property'" and collectively, the "Leased Properties," and. collectively with the
Owned Properties, the "Properties") Each of the Pan Am System Parties has conducted
a search of its records and has provided to NSR true, correct and complete copies of all
leases, work letters, side agreements, consents, subordination agreements, guarantees and
other similar arrangements or agreements with respect to each Lease and to which the
respective Pan Am System Party is a party The respective Pan Am System Party holds,
and after the consummation of the transactions contemplated hereby the Company will
hold, a valid and existing leasehold or subleasehold interest, as applicable, in each Leased
Property pursuant to the applicable Lease, free and clear of all Liens, other than Permitted
Liens There arc no oral agreements in effect as to any Lease to which any of the Pan
Am System Parties is a party The terms of the Leases have not been modified in any
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respect, except to the extent that such modifications arc set forth in the documents
previously delivered or made available to NSR and its counsel, and none oi the Pan Am
System Parties is in negotiations with any landlord to cancel or terminate any Lease prior
to the slated maturity date of such Lease Except for Permitted Liens, none of the Pan
Am System Parties has assigned, transferred, conveyed, mortgaged, deeded in trust or
encumbered its leasehold interest in any Lease None of the Pan Am System Parties has
received a notice of default or termination with respect to any Lease No matcnal
damage or destruction (i e . damage or destruction that would permit either party to the
applicable Lease to terminate such Lease or cause the abatement of rent thereunder) has
occurred with respect to any of the Leased Properties which has not been repaired prior to
the date hereof

(c) The Properties constitute all of the real estate within which
the Pan Am System Parlies operate the Line The Properties arc in compliance with all
requirements of applicable Law in all material respects, and none of the Pan Am System
Parties has received notice of. and none of the Pan Am System Parties has Knowledge of.
any condemnation, eminent domain, zoning, land use proceedings or other claims, causes
of action, lawsuits or legal proceedings pending, threatened or contemplated regarding
the ownership, use or possession of the Properties or any part thereof or of any sale or
other disposition of the Owned Properties or any part thereof in lieu of condemnation,
except for those matters that arc set forth in Section 10 9(c) of the Disclosure Schedule

(d) Section 10 %J) of the Disclosure Schedule sets forth, with
regard to property to be included within the Assets, the common address of, or other
means of identifying, each parcel of real property leased or subleased by a Pan Am
System Party pursuant to each Third Party Lease and the property (or portion thereof)
subject to such Third Party Lease '1 rue, correct and complete copies of all work letters,
side agreements, consents, subordination agreements, guarantees and other similar
arrangements or agreements with respect to the '1 hird Party Leases and to which the Pan
Am System Party is a party have heretofore been made available to NSR The terms of
the Third Party Incases have not been modified in any respect, except to the extent thai
such modifications are set forth in the documents previously delivered or made available
to NSR and its counsel, and none of the Pan Am System Parties is in negotiations with
any tenant or subtenant to cancel or terminate any fhird Party Lease prior to the staled
maturity date of such Third Party Lease

1010 Brokers

None of the Pan Am System Parties has retained or otherwise engaged or
employed, or paid or agreed to pay any fee or commission, to any agent, broker, finder or
other Person, for or on account of acting as a finder or broker in connection with this
Agreement or the Ancillary Agreements (including the Company Agreement or, if
applicable, the Springfield Terminal I laulagc Rights Agreement) or the transactions
contemplated hereby and thereby

1011 Compliance With Laws and Other Matters Each of the Pan Am
System Parties
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(a) is, and has been, in compliance in all material respects, in
the operation of the Line, with all applicable Laws (it being understood that, solely for
purposes of this Section 10 1 l(u), the term ''Laws'* shall not include any statutes, laws,
rules, regulations, ordinances, orders, codes, policies or rules of common law or
amendment thereto that becomes effective after the Closing Date or any Environmental
T,aws) and (he regulations, ordinances, rules, judgments, orders or decrees of any
Governmental Authority applicable thereto or to the employees involved in the operation
of the Line,

(b) has, and upon the consummation of the transactions
contemplated hereby the Company will have, all material permits, licenses, franchises,
certificates of authority, orders, and approvals of, and has made all material filings,
applications, and registrations with, Governmental Authorities that are required in order
to permit it to operate the Line (the "Permits"), and has been in compliance in all material
respects with the terms of the Permits, and all the Permits arc, and will be, in full force
and effect and a complete and accurate list of the Permits ii set forth in Section 10 1 l(b)
of the Disclosure Schedule,

(c) has received no notification or cum muni cation from any
Governmental Authority (i) asserting that it is not in compliance with any Laws (or
indicating, in the absence of any such assertion, a possible investigation or inquiry with
respect to any of the foregoing) with respect to the operation of the Line or (11)
threatening to suspend, materially modify or revoke any Permit, and

(d) is not a party to or subject to any material order, decree,
agreement memorandum of understanding or similar arrangement with, or a commitment
letter, supervisor)' letter or similar submission to, any Governmental Authority with
respect lu the Assets or the operation of the Line, and none of the Pan Am System Parties
has been advised by any such Governmental Authority that such Governmental Authority
is contemplating issuing or requesting (or is considering the appropriateness of issuing or
requesting) any such material order, decree, agreement, memorandum of understanding,
commitment letter, supervisory letter or similar submission other than those items
identified in Section 10 1 l(d)ofthe Disclosure Schedule

10 12 Taxes (a) All Tax Returns required to be filed by each of the Pan
Am System Parties with respect to the Assets and the operation of the Line have been
filed on a timely basis and all such returns arc true, complete, and correct m all material
respects, (b) all Taxes (whether or not shown on any Tax Return) that are due or claimed
to be due from any of the Pan Am System Parties with respect to the Assets and the
operation of the Line have been paid, (c) no notice has been received of any deficiencies
for Taxes claimed, proposed or assessed by any Government Authority with respect to
the Assets or the operation of the Line for which any of the Pan Am System Parties may
be liable, (d) there are no pending, current or proposed audits, examinations, suits,
proceedings, investigations, claims or administrative proceedings for or relating to any
liability in respect of any Taxes with respect to the Assets or the operation of the Line for
which any of the Pan Am System Parties may be liable, (e) each of the Pan Am System
Parties has withheld and paid to the relevant Go\ernmental Authority all faxes required
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to have been withheld and paid in accordance with applicable Law with respect to the
Assets and (he operation ol'the Line, including in connection with any amounts paid or
owing to any employee, independent contractor, creditor, equity holder or other Person, (f)
there is, to the Knowledge of Pan Am, no outstanding material claim by any
Governmental Authority in a jurisdiction where the Pan Am System Parties does not tile
Tax Returns thai the Pan Am System Parties ma> be subject to Tax in such jurisdiction
with respect to the Assets or and the operation oi the Line, (g) there are no Liens on any
of the Assets that arose in connection with any failure (or alleged failure) to pay any '1 a\,
(h) none of the Pan Am System Parties with respect to the Assets or the operation of the
Line will be required to include any item of income in. or exclude any item of deduction
from, income for any Tax period (or portion thereof) ending alter the Closing Date as a
result of any (1) change in method of accounting for a Tax period ending on or prior to
the Closing Date, (2) agreement with a Governmental Authority executed on or prior to
the Closing Date, (3) deferred gains, (4) installment sale or open transaction disposition
made on or prior to the Closing Date, or (5) prepaid amount received on or prior to the
Closing Date, in each case under this Section 10 12. to the extent that the Tax liability of
the Company or any Member (as defined in the form of Company Agreement attached)
could be materially attcctcd, and (i) none ot'lhc Pan Am System Parties with respect to
the Assets or the operation of the Line is or wi l l be required to adjust its tax basis m the
Assets as may be required under Section 45G of the Code

1013 Insurance The Assets arc insured with reputable insurers and
Section 10 13 of the Disclosure Schedule contains a true and correct list of such
insurance policies maintained by the Pan Am System Parties, copies of which have been
made available to NSR With respect to all insurance policies that are individually or in
the aggregate material to the Assets and the operation ol the Line (i) such policies arc in
full force and effect on the date hereof and the Pan Am System Parties shall use their
commercially reasonable efforts to continue such policies in f u l l force and effect through
the Closing Date, (11) all premiums currently payable or previously due and payable with
respect to all periods up to and including the Closing Date have been paid to the extent
such premiums are due and payable on or prior to the date hereof and, with respect to
premiums not due or payable at or prior to the dale hereof, all premiums due and payable
prior to the Closing Date, will have been paid prior to the Closing Date and (in) no notice
of cancellation or termination has been received with respect to any such policy

10 14 Transactions with Affiliates

With respect to the Assets and the operation of the Line, there are no
outstanding amounts payable to or receivable from, or advances by any of the Pan Am
System Parties to, and none of the Pan Am System Parties is otherwise a creditor or
debtor to, any member or stockholder, director, employee or Affiliate of any of the Pan
Am System Parties With respect to the Assets and the operation of the Line, none of the
Pan Am System Parlies are a party to any transaction or agreement with any Affiliate,
member or stockholder, director or executive officer of any of the Pan Am System Parties
or any material transaction or agreement v»iih any employee other than executive oUlcers
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11. Representations and Warranties of NSR. NSR hereby represents and
warrants as of the date hereof and, to the extent provided in Section 13 2(a). as ol'thc
Closing, as follows

11 1 Organization. Standing and Power

NSR is a corporation duly organized, vahdly existing and in good standing
under the Laws oi the jurisdiction of its incorporation and has all requisite power and
authority to own. lease and operate its properties and assets and to carry on its business as
now being conducted

11 2 Authority. Eniorceabilitv. Noncontravcntion

(a) NSR has full power and authority to enter into, execute and
deliver this Agreement and each of the Ancillary Agreements (including the Company
Agreement and. if applicable, the Springfield Terminal Haulage Rights Agreement) to
which it is a party and perform its obligations hcrcundcr and thereunder This Agreement
has been, and each of the Ancillary Agreements (including the Company Agreement and,
if applicable, the Springfield I ermmal Haulage Rights Agreement) to which it is a party
will he, duly authorised by all necessary action of NSR This Agreement has been and
each of the Ancillary Agreements (including the Company Agreement and, if applicable,
the Springfield 'I ermmal Haulage Rights Agreement) to which it is a party will be. duly
executed and delivered by NSR, and, assuming it is duly executed and delivered by the
other parties thereto, constitutes or will constitute a valid and legally binding obligation
of NSR. enforceable against it in accordance with its terms, subject to the effect of
bankruptcy, insolvency, reorganization, moratorium, fraudulent conveyance and other
similar Laws relating to or a Heel ing creditors' rights generally, and to the availability ot
equitable remedies

(b) Ihe execution and delivery by NSR of this Agreement and
each of the Ancillary Agreements (including the Company Agreement and, if applicable,
the Springfield Terminal Haulage Rights Agreement) do not and will not, and compliance
by NSR with Ihe provisions of this Agreement and each of the Ancillary Agreements
(including the Company Agreement and. if applicable, the Springfield Terminal Haulage
Rights Agreement) will not, (i) conflict with or result in a breach or default under the
Charter Documents of NSR or any of the terms, conditions or provisions of any Contract
to which NSR is a party or otherwise bound, or to which any property or asset of NSR is
subject, (11) subject to the filings with Governmental Authorities and other matters
referred to in Section 13 l(c) below, violate any Law applicable to NSR, or (in) result in
the creation or imposition of any Lien on any asset of NSR, except in each case as will
not, individually or in the aggregate, impair in any material respect NSR's performance
of its obligations hcrcundcr

(c) ftxcepl (i) for the applicable requirements of the STB and
(n) as set forth on Schedule 11 2(c), there are no approvals, authorizations, consents,
orders or other actions of, or filings with, any Person that are required to be obtained or
made bv NSR in connection with the execution of, and the consummation of the
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transactions contemplated under, this Agreement or the Ancillary Agreements (including
the Company Agreement or, if applicable, the Springfield Terminal Haulage Rights
Agreement) except tor an\ matters as will not, individually or in the aggregate, impair in
any material respect NSR's performance of its obligations hereundcr

11 3 Brokers

NSR has not retained or otherwise engaged or employed, or paid or agreed
to pay any fee or commission, to any agent, broker, finder or other Person, for or on
account of acting as a finder or broker in connection with this Agreement or Ihc Ancillary
Agreements (including the Company Agreement or, if applicable, the Springfield
Terminal Haulage Rights Agreement) or Ihe transactions contemplated hereby and
thereby

12. Covenants

12 1 Operation of the Line by the Pan Am System Parties

Between the date of this Agreement and the earlier of the Closing or
termination pursuant to Section 15, except (a) as contemplated by this Agreement, (b) as
may be required by applicable Law, (c) as set forth in Schedule 12 1 or (d) with the prior
written consent of NSR, the Pan Am System Parties will (X) operate the Line according
to the ordinary course of business consistent with past practice, (Y) use all commercially
reasonable efforts to preserve intact the Assets and maintain the rights, franchises and
existing relations with customers, suppliers, employees and business associates relating
thereto and (Z) without limiting the generality of the clauses (X) and (Y) abo\c

(i) not transfer any of the Assets or any interest of the
Pan Am System Parlies therein other than in the ordintir> course of business consistent
with post practice or to another of the Pan Am System Parties in a manner consistent with
this Agreement,

(11) not change the general nature of operation of the
Assets or conduct any new line of business with the Assets not consistent with past
practice,

(in) not mortgage, encumber or pledge any of the Assets
or permit or allow any of the Assets to be subjected to any Lien other than Permitted
Liens,

(iv) not terminate, make any material modifications to,
transfer or matcnall> amend any Material Contract,

(v) not dispose of any books, records and accounts
relating to the Assets, and to maintain such books records or accounts in the usual,
regular and ordinary manner, on a basis consistent with prior periods.
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(vi) nut enter into any lease for real property with
respect lo any portion of the Assets,

(VH) nol permit any waste of any of the Assets,

(viu) nol pay, discharge or satisly any material claim,
liability or obligation (absolute, accrued, contingent or otherwise) related to the Assets
other than in the ordinary course of business consistent with past practice,

(ix) not cancel or compromise any material debt or
material claim or waive or release anv material rights relating to the Assets or the
operation of (he Line.

(x) not granl any haulage, trackage or other access or
operating rights with respect to the Line, except as required by Law,

(xi) nol take any action that would cause a breach of any
representation or warranty set (orth in Section 10 hereof, or

(xn) not authorize or enter into any agreement to
otherwise take any of the foregoing actions

12 2 Inspection of Records. Environmental Audits

(a) Between the date of this Agreement and the Closing, each
of the Pan Am System Parties shall allow, lo ihe exlent not prohibited by applicable Law.
the officers, attorneys, accountants and other duly authon/ed representatives ol NSR
reasonable access during regular business hours to the records and files, correspondence,
audits, properties and personnel, as well as to all information, in each case, relating lit the
Assets and the operations of the Line Any information regarding Ihe Assets or the
operations of the Line so obtained, and any information obtained by any Parly pursuant to
the provisions of this Agreement shall be subject to the Non-Disclosure Agreement, dated
as of October 26,2005, as extended lo dale (me "Confideniiahly Agreement"), and such
information shall be held by the recipient in accordance with the terms of Ihe
Confidentiality Agreement, it being understood that, for purposes of this provision, the
term of the Confidentiality Agreement shall be deemed to have been extended for a
period of one (1) year immediately following the Closing Dale Notwithstanding
anything herein to the contrary, any Party may disclose any information in connection
with an audit by its external auditors, the Internal Revenue Service, or other lax authority

(b) Between the date of this Agreement and the Closing, each
of the Pan Am System Parties shall continue to make available for inspection by NSR
true, correct and complete copies of the Bnvironmenlal Reports, and shall promptly
deliver to NSR true, correct and complete copies of any Environmental Reports that arc
prepared after the date hereof or thai have nol been previously disclosed to NSR

12 3 Commercially Reasonable Efforts Belween the date of this
Agreement and the Closing, each of the Parties lo this Agrccmcni will use its
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commercially reasonable efforts to cause the conditions to the obligations of the other
Parties set forth in Section 13 or this Agreement, as the case may be, to be satisfied,
provided, that, except as agreed in writing by the Parties hereto, in no event shall any of
the Parties hereto be obligated to accept, or cause the Company to accept, in connection
with obtaining any Required Governmental Consents required by Section 13 l(c) or any
consent, approval or agreement anticipated by Section 5. any condition or requirement
that is not acceptable to such Parly, to be exercised in its sole discretion In addition, the
Parties hereto shall (i) cooperate and use their commercially reasonable efforts to obtain
all consents, approvals, authorizations and agreements (or exemptions therefrom) of all
Governmental Authorities necessary to authorize, approve or permit the consummation of
the transactions contemplated by this Agreement, the Company Agreement and the
Ancillary Agreements (the "Required Governmental Consents") at the earliest possible
time hereafter, including but not limited to the assignment of the MBTA Operating
Rights to the Company notwithstanding a failure to obtain consent therefor, (u) as
promptly as practicable hereafter, file or submit, or cause to be filed or submitted, to all
Governmental Authorities all notices, applications, documents and other materials
necessary in connection with obtaining the Required Governmental Consents and (mj use
their respective commercially reasonable efforts to respond as promptly as practicable to
all inquiries received from all Governmental Authorities for additional information or
documentation in connection with obtaining such Required Governmental Consents
Each of the Parties hereto shall promptly advise each other Party hereto upon receiving
any communication (written or oral) from any Governmental Authority whose consent,
approval or authorization is required, or to whom notice must be submitted, for
consummation of the transactions contemplated by this Agreement, and the Ancillary
Agreements which constitutes a reasonable likelihood that any requisite regulatory
consent, approval or authorization will not be obtained or that receipt of any such consent,
approval or authorization will be materially delayed or materially conditioned Each of
the Parties hereto shall furnish lo each other Party hereto such necessary information and
reasonable assistance as the other may reasonably request in connection with its
preparation of any filings or submissions to any Governmental Authority necessary to
obtain any of the Required Governmental Consents Each of the Parties hereto shall
provide each other Party hereto with draft copies and as-filed copies of all filings and
submissions with Governmental Authorities in respect of the Required Governmental
Consents and shall provide the other with a reasonable opportunity to comment upon all
such draft copies Each of the Parties hereto and its respective representatives shall
promptly inform the other Party hereto regarding the substance of all communications
and contacts received from any Governmental Authority with respect to this Agreement,
the Ancillary Agreements or the transactions contemplated hereby and thereby, and
neither of the Parties hereto shall initiate any contact or communications with any
Governmental Authority regarding this Agreement, the Ancillary Agreements or the
transactions contemplated hereby and thereby without giving reasonable prior notice lo
each other Party hereto and offering each other Party hereto the opportunity to have a
representatixe of such other Party participate in the contact or communication For the
avoidance of doubt, each Party hereto shall be free to discuss regulatory matters with any
Governmental Authority without the participation of the other Parties hereto to the extent
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such discussions do not directly relate to the transactions contemplated by this Agreement,
and the Ancillary Agreements

124 Real Estate Matters

(a") The Pan Am System Parties shall use their commercially
reasonable efforts to obtain an estoppel certificate from each landlord under the Leases
certifying that each lease is in full force and effect and that there are no default*
thereunder or any conditions that with the passage of time would constitute a default
thereunder, or an estoppel certificate in the form so provided for under any such Lease or
Third Part> Lease In the event that the Pan Am System Parties arc unable to deliver an
estoppel certificate for any of the Leases or Third Party Leases to NSR at the Closing,
Pan Am shall indemnify NSR against any loss, cost, liability or expense which NSR may
incur as a result of the failure of the Pan Am System Parties to deliver such estoppel
certificate

(b) The Pan Am System Parties shall cause (i) title to the
Owned Properties, at Closing, to be free and clear of all Liens and without exceptions,
disclaimers of liability or objections except for Permitted Liens and any mailers \\hich
the Title Company has committed to insure over or omit, and (11) the First American Title
Insurance Company of New York or another reputable title insurance company selected
by NSR (the 'Title Company"') to insure the Owned Properties under the terms described
above

(c) Between the date of this Agreement and the Closing. the
Pan Am System Parties shall disclose lo NSR. any ne\vly idcnlilicd Liens on the Owned
Properties that have not been previous!) disclosed lo NSR

(d) Any and all Taxes associated with Ihe contribution of the
Assets described in Section 2 3 and associated with the sale of the Assels described in
Section 3 shall be the sole responsibility of Pan Am and the Pan Am System Parties

(e) Pan Am and Ihe Pan Am System Parties shall promptly
notify NSR in writing if the Internal Revenue Service or other tax authority raises any
issue under examination that could affect the Company and any of its members in any
way, including an adjustment to the tax basis of the Assets Pan Am and the Pan Am
System Parties also shall keep NSR informed of the progress of any examination relating
to any such issues until the matter has reached a final determination under the Law

125 Publicity

The initial public disclosure relating hereto, if any, will be a joint press
release and thereafter, except as otherwise required by Law, the applicable rules of the
slock exchanges on which NSR's, Pan Am's and/or Norfolk Southern Corporation's
shares are listed, if any, or any other self-regulatory organization, each of the Parties shall
coordinate with each of the other Parties, including by the provision of drafts and the
opportunity to comment thereon, prior to issuing any press releases or otherwise making
public statements with respect to the transactions contemplated hereby
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12 6 Encumbrance and '1 ransfer of Assets

From and after the date hereof, none ol'thc Pan Am System Parties shall,
without the pnor written consent of NSR, enter into, amend or extend any Contract in any
manner which would encumber any of the Assets

12 7 Employee Claims

Each Party agrees to indemnity and hold harmless the other Party against
any and all costs and payments, including benefits, allowances and arbitration,
administrative and litigation expenses, arising oui of claims or grievances made by or on
behalf of its own employees, cither pursuant to employee protective conditions imposed
by a governmental agency as conditions for that agency's approval ot this Agreement,
any of the Ancillary Agreements and operations hereundcr or thereunder, or pursuant to a
collective bargaining agreement It is the intention of the Parties that each Party shall
bear the full costs of protection of its own employees under employee protective
conditions which may be imposed, and of grievances filed by its own employees arising
under its collective bargaining agreements with its employees Similarly, each Party
agrees to indemnify and hold harmless the other Parties against any and all costs and
payments, mcludingjudgmenls, damages, attorneys' fees and litigation expenses, arising
out of claims, lawsuits and actions brought by or on behalf of its own employees pursuant
to any provision of law, including common law, and based on employment arising out of
Ihe operations covered by this Transaction Agreement or any of the Ancillary
Agreements, except to extent otherwise specifically provided in the Transaction
Agreement or the pertinent Ancillary Agreement

13. Condiiions to the Closing

13 1 Mutual Conditions

The respective obligations of the Parties to consummate the NSR
Contribution and the Pan Am Contribution and to take the other actions required to be
taken by each of the Parties at the Closing is subject to the satisfaction, at or prior to the
Closing, of each of the tollowmg conditions (any of which may be waived jointly by
NSR and the Pan Am System Parties in writing, in whole or in part)

(a) Company Agreement NSR and Pan Am shall have entered
into, and the Company shall have taken all necessary and reasonable action to make
effective, the Company Agreement

(b) Ancillary Agreements Each of the Ancillary Agreements
shall have been entered into by the respective parties thereto

(c) Regulatory Approvals All Required Governmental
Consents (including the receipt of STB Approval from the STB) shall have been obtained
and shall be in full force and effect, and not subject to conditions that any Parly deems
unacceptable in its sole judgment, and shall not be subject to a pending petition for
review before a U S Court of Appeals
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(d) No Order or Action No 1 -aw shall have been enacted,
entered, promulgated, clarified or enforced by any Governmental Authority which
prohibits, restncts or makes illegal the consummation of the Closing or any of the
material transactions contemplated thereby, or material provisions hereof, and no Action
shall be pending or threatened that question* the validity of this Agreement, the Company
Agreement or any of the other Ancillary Agreements or declares or proposes to declare
the same unlawful or seeks to enjoin ihe consummation of any of the material
transactions contemplated hereby or thereby

13 2 Additional Conditions of NSR

The obligation of NSR to consummate the NSR Contribution, and to take
the other actions required to be taken by NSR at the Closing is subject to the satisfaction,
at or prior to the Closing, of each of the following additional conditions (any of which
may be waixed by NSR m writing, in whole or in part)

(a) Representations and Warranties The representations and
warranties contained in Section 10 hereof and in all certificates delivered by the Pan Am
System Parties to NSR pursuant hereto or in connection with the transactions
contemplated hereby shall be true and accurate in all respects (in the case of
representations and warranties qualified by "materiality," "in all material respects,"
"Material Adverse Effect" or similar terms or phrases, and in the case of the
representations and warranties set forth in Sections 10 1 and 10 2) or in all material
respects (in the case of all other representations and warranties) as of the date of this
Agreement and as of the Closing as though made at and as of the Closing (except for
changes contemplated b\ this Agreement and except for representations and warranties
that by their terms speak specifically as ol the date of this Agreement or some other date,
in which case us of such date)

(b) Performance The Pan Am System Parties shall have
performed all of their respective obligations and complied in all material respects with all
covenants required by this Agreement to be performed or complied with by the Pan Am
System Parties on or prior to the Closing Date

(c) Certificate Pan Am shall have delivered to NSR a
certificate, dated the Closing Date, signed on behalf of the Pan Am System Parties by an
officer of Pan Am, certifying that the conditions specified in Sections 13 2(a) and (b) of
this Agreement have been satisfied

(d) No Material Adverse Effect There shall have been no
Material Adverse Effect on any of the Pan Am System Parties

(e) Consents At the Closing, Pan Am shall have delivered to
NSR all consents, approvals and agreements of any third Persons required to effectuate
the NSR Joint Use Agreement and the Springfield Terminal Joint Use Agreement, and
required by the terms of any Material Contract in order that the rights of any of the Pan
Am System Parties or the prospective rights of the Company under such Material
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Contract, in each case, as they relate to the Assets or the Assumed Liabilities, will not be
impaired by the consummation of the transactions contemplated by this Agreement and
the Ancillary Agreements, and such consents, approvals and agreements shall be in full
force and effect

13 3 Additional Conditions of the Pan Am System Parties

The obligation of the Pan Am System Parties to consummate the Pan Am
Contribution in exchange for the Pan Am Member's Membership Interest, and to take the
other actions required to be taken by the Pan Am System Parties at the Closing is subject
to the satisfaction, at or prior to the Closing, of each of the following additional
conditions (any of which may be waived by Pan Am in writing, in whole or in part)

(a) Representations and Warranties The representations and
warranties contained in Section 11 hereof and in all certificates delivered by NSR to Pan
Am pursuant hereto or in connection with the transactions contemplated hereby shall be
true and accurate in all respects (in the case of representations and warranties qualified by
'•materiality,'* "in all material respects," ''material adverse effect"' or similar terms or
phrases, and m the case of the representations and warranties set forth in Sections 11 1
and 11 2) or in all material respects (in the case of all other representations and warranties)
as of the date of this Agreement and as of the Closing as though made at and as of the
Closing (except for changes contemplated by this Agreement and except for
representations and warranties that by their terms speak specifically as of the date of this
Agreement or some other date, in which case as of such date)

(b) Performance NSR shall have performed all obligations
and complied with in all material respects all covenants required by this Agreement to be
performed or complied with by NSR on or prior to the Closing Date

(c) Certificate NSR shall have delivered to Pan Am a
certificate, dated the Closing Date, signed on behalf of NSR t>y an officer of NSR,
certifying that the conditions specified in Sections 13 3(a) and (b) of this Agreement have
been satisfied

(d) No Material Adverse Effect I here shall have been no
Material Adverse Effect on NSR

14. Survival of Representations and Warranties; Indemnity.

141 Survival of Representations and Warranties All representations
and warranties made in this Agreement or made in any document delivered pursuant to
this Agreement by or on behalf of any party shall survive the execution and delivery of
this Agreement and the Closing, regardless of notice of or any investigation or right of
investigation made after the date of this Agreement by or on behalf of any Party, and
shall terminate and expire five (5) years following the Closing Date, except that, (a) if
later, the representations and warranties made in Sections 106. 108. 109 and 1012 shall
terminate and expire sixty (60) days after the termination of the applicable statute of
limitations (including extensions thereof), in each case, after which date they shall be of
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no further force or effect (except for bona fide claims of which a party has provided
wntten notice m good faith to the other parties prior to the relevant expiration date) and
(b) that the indemnifications set forth in Section 12 7 and Section 14 7 shall survive
without expiration or termination

14 2 Indemnification bv Pan Am

(a) Pan Am shall indemnify, save and hold harmless (i) each of
NSR, its Affiliates, and each of their respective officers, directors, employees and agents,
and each of their respective successors and assigns (collectively, the "NSR Indemnified
Parties"), from and against any and all costs, losses, claims, liabilities, damages, fines,
penalties, expenses and Cleanup costs (including any interest which may be imposed in
connection therewith and court costs and reasonable fees and disbursements oi counsel)
("Damages,'' which shall not include any claim of diminution of value of NSR" s
membership interest in the Company) incurred in connection with, arising out of,
resulting from or incident to (A) any breach of the representations or warranties of the
Pan Am System Parties in this Agreement, except for Section 10 6 (in each case, solely
for the purpose of calculating the amount of Damages, without regard to any qualification
or limitation with respect to '"materiality," whether by reference to "material," '"in all
material respects" or "Material Adverse Effect"), or (H) any breach or default in any
covenants or agreements, made by the Pan Am System Parties in this Agreement, and (n)
the Company and each of its officers, directors, employees and agents and us successors
and assigns (collectively, the "Company Indemnified Parties'*) and any NSR Indemnified
Parlies from and against any and all Damages incurred in connection with, arising out of.
resulting from or incident to any obligation or liability, other than the Assumed Liabilities,
incurred m connection with, arising out of, resulting from or incident to any act or
omission by the Pan Am System Parties prior to the Closing relating to the Assets,
whether fixed or contingent, recorded or unrecorded, known or unknown Jnd \vhelher or
not set forth on the Disclosure Schedule

(b) Pan Am shall defend, indemnify and hold harmless any
NSR Indemnified Parties and any Company Indemnified Parties for. from, and against all
Damages asserted against, resulting to, imposed on, or incurred by any NSR Indemnified
Party or Company Indemnified Party m connection with (i) any misrepresentation or
breach of any environmental representation or warranty set forth in Section 10 6 of this
Agreement, di) the Release of any Hazardous Materials (A) prior to the Closing Date on,
from or under the Properties or m connection with the operation of the Assets or (B) on,
from or under any other property where, prior to the Closing Date, Hazardous Materials
arc or were Released, discharged or disposed of in connection with the Properties or the
Assets, whether or not, in any case, such Release, discharge or disposal was in
compliance with Environmental Laws, (in) the violation of any Environmental Law poor
to the Closing by any of the Pan Am System Parlies or any other Person in connection
with the Properties or the Assets, and (iv) any Environmental Claim arising out of,
resulting from, or incident to any act or omission prior to the Closing Date relating to the
Properties or the Assets against any Person whose liability for such Environmental Claim
any of the Pan Am System Parties has retained or assumed cither contractual!) or by
operation of Law
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(c) Kxccpt for fraud, injunctive and provisional relief and
remedies that cannot be waived as a mailer o( I.a\\. if the Closing occurs, this Section
14 2 shall be the exclusive remedy for any breach of any of the Pan Am System Parlies
representations and warranties or any breach of any Pan Am System Party's covenants
contained in this Agreement

14 3 Indemnification hv NSR

(a) NSR shall indemnity, save and hold harmless each of the
Pan Am System Parties, and each of their respective officers, directors, employees and
agents and each of their respective successors and assigns (collectively, the ''Pan Am
Indemnified Parties''), from and against any and all Damages incurred in connection with,
an sing out of. resulting from or incident to (i) an> breach of or any inaccuracy in any of.
the representations or warranties of NSR in this Agreement (in each case, solely tor the
purpose of calculating the amount of Damages, \\ ilhout regard to any qualification or
limitation with respect to "materiality.'" \\hether by reference to "material," "in all
material respects" or •'Material Adverse LlTect1"), or (11) any breach or default in
covenants or agreements made by NSR in this Agreement For the purposes of this
Section 14 3 only, "Damages" shall not include Cleanup costs or expenses

(b) Except tor fraud, injunctive and provisional relief and
remedies that cannot be waived as a matter ot Law. if the Closing occurs, this Section
14 3 shall be the e\clusivc remedy for any breach of any ofNSR's representations and
warranties or any breach ofNSR's coxenants contained in this Agreement

14 4 Notification of Claims A Party entitled to indemnification under
Sections 14 2 or 14 3 (an "Indemnified Part}") sliall notif> the other Party (the
"Indemnifying Part}") within a reasonable period of time after becoming aware ol any
Damages which the Indemnified Part}' shall have determined has gi\en or could give rise
to a claim for indemnification under Sections 14 2 or 14 3 hereof Sm.h notice shall
include an estimate of the Damages (hat the Indemnified Party has determined may be
incurred lo the extent then known or reasonably delernimable The Jailurc to so notify
the Indemnifying Party will not relieve the Indemnifying Party of any liability that it may
have to any Indemnified Party, except to the extent of any prejudice to the Indemnifying
Party resulting from such delay As soon as practicable after the dale of such notice, the
Indemnified Party shall provide to the Indemnifying Party all information and
documentation necessary to support and verify the Damages so claimed and the
Indemnifying Party and its agents shall be given access to all books and records in the
possession or control of the Indemnified Part} which the Indemnifying Party reasonably
determines to be related to such claim

145 Matters Involving Third Parties

(a) If any third party shall commence an Action against an}
Indemnified Party with respect lo any matter (a "Third Party Claim") which may give rise
to a claim for indemnification under Sections 14 2 or 14 3 or it an Indemnified Party
otherwise becomes aware that a Third Party Claim may be asserted against the
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Indemnified Party, ihc Indemnified Party shall notify the Indemnifying Parly in writing
as soon as practicable so that the Indemnifying Party has an opportunity to assume the
defense of such Third Party Claim The failure to so notify (he Indemnifying Party will
not relieve the Indemnifying Party of any liability that it may have to any Indemnified
Party, except to the extent of any prejudice to the Indemmlying Party resulting from such
delay If the Indemnifying Party notifies the Indemnified Party that it docs not dispute
the Third Party Claim, or fails to notify the Indemnified Party within 30 days after
delivery of such notice by the Indemnified Party whether the Indemnifying Party disputes
the Third Party Claim, all Damages incurred in connection with, arising out of, resulting
from or incident to such 'llnrd Party Claim will be conclusively deemed a liability of the
Indemnifying Party and the Indemnifying Party shall pay the amount of such Damages to
the Indemnified Party promptly upon the final determination thereof

(h) If the Indemnifying Party does not respond to the notice or
elects not to assume the defense of such Third Party Claim, in each case within the period
allowed after delivery of the notice, the Indemnified Party shall have the right to defend
such Third Party Claim by appropriate proceedings or to settle or pay any such Third
Party Claim for such an amount as the Indemnified Party shall deem appropriate, in cither
case at the sole cost and expense of the Indemnifying Party, provided that the
Indemnified Party shall not settle any such Third Party Claim \vilhoul the prior written
consent of the Indemnifying Party, which consent will not be unreasonably withheld,
conditioned or delayed In the event that the Indemnifying Party does not assume the
defense of such Third Party Claim, the Indemnifying Party shall have the right to
participate in such defense (including with counsel of us choice*), at its own expense, and
the Indemnified Party shall reasonably cooperate with the Indemnity ing Party in
connection with such participation

(c) If the Indemnifying Party notifies the Indemnified Party
that it desires to defend against such Third Party Claim, then the Indemnifying Party shall
be entitled to participate in or. at the Indemnifying Parly's option, assume ai its own cost
and expense the defense of any such 'I bird Party Claim with counsel of its own choosing
(which shall be reasonably acceptable to the Indemnified Party), provided, that, if the
Indemnifying Party assumes the defense of such Third Party Claim it shall reimburse the
Indemnified Party for out of pocket expenses incurred by the Indemnified Party (such as
travel costs, but not internal time charges) and the Indemnified Party (i) shall reasonably
cooperate with the Indemnifying Party, and (11) may elect to participate in any such
defense at its sole cost and expense, but the control of such defense and its settlement or
resolution shall rest with the Indemnifying Party If. in the opinion of the Indemnified
Party, there is a significant conflict of interest between the Indemnified Party and the
Indemnifying Party in the conduct of the defense of such Third Party Claim, the
reasonable fees and disbursements of one counsel of (he Indemnified Party shall be at the
expense of the Indemnifying Party The Indemnifying Party shall not compromise or
settle any such Third Party Claim without the prior written consent of the Indemnified
Party (which consent shall not be unreasonably withheld, conditioned or delayed), unless
such settlement or compromise does not subject the Indemnified Party to any monetary
liability, will not impose on the Indemnified Party any obligation, admission, restriction
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or further Damages and includes a complete, unconditional release of the Indemnified
Party from all liability with respect to such Third Party Claim

(d) In all cases the Indemnified Party and the Indemnifying
Party shall keep each other reasonably informed as to all matters concerning any Third
Party Claim and shall promptly notify the other party in writing of any and all significant
developments relating thereto

146 Taxes If any indemnity payment pursuant to this Section 14 is
determined to be taxable to any Indemnified Party by any Governmental Authority, the
indemnity payment shall be increased by such amount as is necessary so that, after taking
into account the Tax liability imposed upon such Indemnified Party upon receipt of such
indemnity payment, the Indemnified Party receives an amount equal to the amount it
would have received had such indemnity payment not been subject to Tax (aller taking
into account, in accordance with Section 14 8(aj, any Tax benefits and/or insurance
coverage that may be available to the Indemnified Party) Notwithstanding anything to
the contrary herein, property taxes on (he Assets for the year of Closing shall be prorated
between the Company and the relevant Pan Am System Party as of the Closing Dale

14 7 Post-Closure Knvironmenlal Claims

The Company shall indemnify and hold harmless the Pan Am Indemnified
Parties and the NSR Indemnified Parties from and against any suit or claim growing out
of any nuisance, use, storage, Release or threatened Release or disposal of Hazardous
Materials, hazardous waste, toxic materials or waste materials, upon the Line or other real
property assets, including without limitation Laws controlling air, water, noise, solid
wastes and other pollution, provided that the Company shall not indemnify and hold
harmless the Pan Am Indemnified Parties to the e\lenl that any such suit or claim is
based upon any act or omission prior to Closing T he Company shall install and bear the
expense of any and all pollution control structures, devices or equipment which arc
required under any applicable Laws, provided that such pollution control structures,
devices or equipment are necessitated by events oicurring after the Closing

14 8 Other Limits on Indemnification

(a) The amount of any Damages sustained by an Indemnified
Party shall be reduced (i) by any amount received by such Indemnified Party with respect
thereto under any insurance coverage relating thereto or from any other party alleged to
be responsible therefore, or from an> other party \\ilh any contribution commitment
therefor (including, without limitation, contribution from state or federal Cleanup funds)
and (n) by the amount of any Tax benefit actually realized with respect to the Damages
An Indemnified Party shall use its commercially reasonable efforts to collect any
amounts available under such insurance coverage and from such other party alleged (o
have responsibility or other contribution commitment and to realize any Tax benefit with
respect to the Damages Jf an Indemnified Party realizes a Tax benefit or receives an
amount under insurance coverage or from such other party with respect to Damages
sustained at any time subsequent to any indemnification provided pursuant to this Section



14, then such Indemnified Party shall promptly reimburse the applicable Indemnifying
Party for any payment made by such Indemnifying Party in connection with providing
such indemnification up to such amount realized or received by the Indemnified Party
Nothing in this Section 14 S(a) shall limit in any way the ability of any of the Pan Am
System Parties, NSR or the Company to (i) take (or refrain from taking, as the case may
be) any reasonable position for Tax purposes that that Pan Am System Parly, NSR or the
Company determines to take (.or refrain from taking) in its sole discretion or (11) refrain
from pursuing any third party insurance recovery that the Pan Am System Party, NSR or
the Company, as the case may be, determines would be commercially inadvisable to
pursue

(b) Each Indemnified Party shall use its commercially
reasonable efforts to mitigate any claim or liability that an Indemnified Party asserts or
may assert under this Section 14 In the event that an Indemnified Party .shall fail to
make such commercially reasonable efforts to mitigate any such claim or liability, then
notwithstanding anything contained in this Agreement to the contrary, the Indemnifying
Party shall not be required to indemnify any Indemnified Party for that portion of any
Damages that would reasonably be expected to have been avoided if the Indemnified
Party had made such efforts

149 Indemnification Coverage

As part of the consideration hereof, each Party hereby agrees that all of its
indemnity commitments in this Transaction Agreement in favor of the other Party shall
also extend to and indemnify the parent corporation, the subsidiaries and affiliates of such
other Party, and all of their respective directors, officers, agents and employees

15. Termination.

151 Termination by Mutual Consent This Agreement may be
terminated at any time prior to the Closing by the mutual agreement, in writing, of each
of NSR and Pan Am

15 2 Termination bv Final Order This Agreement may be terminated
by NSR or Pan Am upon written notice to the other Parties that any final, non-appealable
Law shall have been enacted, entered, promulgated or enforced by any Governmental
Authority of competent jurisdiction which prohibits, restricts or makes illegal the
consummation of the Closing or any of the material transactions contemplated thereby, or
by the Company Agreement or any of the other Ancillary Agreements

15 3 Termination bv NSR NSR may (but shall not be obligated to)
terminate this Agreement prior to the Closing by giving written notice to the other Parties
if

(a) there has been a material violation or breach by any of the
Pan Am System Parties of any of its respective agreements or covenants contained in this
Agreement or there has been a material violation or breach by any of the Pan Am System
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Purlieu of anv ol ihcir respective representations or warranties contained in this
Agreement, and such violation or breach shall not have been eured or corrected within
twenty days after receipt of notice thereof,

(b) the Closing does not occur on or prior to December 1. 2008
(the "Outside Date"), or such later date as may be agreed to in writing by the Parties,
provided that the non-occurrence is not due to a breach by NSR ol'anv condition or
covenant hcreunder.

(c) there has been imposed by a Governmental Authority a
condition to an> Required Governmental Consent, which condition is not acceptable to
NSR. in us sole discretion.

(d) there has been a Material Adverse L fleet on Pan Am which
shall not have been cured or corrected within twenty (20) days after receipt ol notice
thereof, provided that such Material Adverse Effect is not due to a breach by NSR of un\
condition or covenant hereundcr, or

(c) there has been a Pan Am Change in Control

154 Termination by Pan Am Pan Am may (but shall not be
obligated to) terminate this Agreement prior to the Closing by giving written notice to the
other Parties li

(a) there has been a material violation or breach by NSR of any
of its respective agreements or covenants contained in this Agreement or there has been a
material \ lolation or breach by NSR of any of its representations or warranties contained
in this Agreement, and such violation or breach shall not ha\e been cured or corrected
within twenty dajs after receipt of notitc thereof,

(h) the Closing docs not occur on or prior to the Outside Date,
or such later date as may he agreed to in writing by the Parlies, provided that the non-
occurrence is not due to a breach by any of the Pan Am System Parties of any condition
or covenant hereundcr,

(c) there has been imposed by a Governmental Authority a
condition to any Required Governmental Consent, which condition is not acceptable to
Pan Am. in its sole discretion, or

(d) there has been a Material Adverse Fffcct on NSR which
shall not have been cured or corrected within twenty days after receipt of notice thereof,
provided that such Material Adverse Effect is not due to a breach by any of the Pan Am
System Parties
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15 5 Effect of Termination In the e\ent of the termination ol this
Agreement as permitted by this Section 15, no Parly shall have any obligation under, ur
liability to any other in respect to, this Agreement, except with respect to any willful
breach of this Agreement that gives rise to such termination and except for the provisions
of the Confidentiality Agreement and the confidentiality obligations contained in Section
12 2(a) and this Section 15 5, which shall survive the termination of this Agreement

16. Dispute Resolution.

16 1 Reference to Senior Management

Any dispute, controversy or claim between NSR, on the one hand, and any
of the Pan Am System Parties, on the other hand, arising out of or relating to this
Agreement or the breach, termination or validity thereof ("Dispute") shall be referred, in
writing, to the senior management of NSR and Pan Am for resolution

16 2 Reference for 1 urinal Dispute Resolution

Any Dispute not resolved within sixty (60) days after receipt by any of the
involved Parties of written notice of reference of such Dispute to the senior management
pursuant to Section 16 1, shall be submitted, by either Member for formal dispute
resolution pursuant to Section 16 3

163 Formal Dispute Resolution

(a) Submission to Jurisdiction NSR and each of the Pan Am
System Parties hereby (0 consents to submit itself to the exclusive jurisdiction of any
Federal or stale court located in the State ol Delaware (the "Delaware Courts") in any
action to enforce or in aid ot the agreement to arbitrate in Section 16 3(b) herein or for
provisional relief to maintain the status quo or prevent irreparable harm pending the
appointment of the arbitrator, and to (he non-cxclusivejurisdiction of the Delaware
Courts for enforcement of any award issued hereunder, (n) agrees that it will not attempt
to deny or defeat such personal jurisdiction by motion or other request for leave from any
such court, and (in) waives any objection based on forum non convemens or any other
objection to venue thereof

(b) Dispute Resolution NSR and each of the Pan Am S> stem
Parties hereby stipulates and agrees that an> Dispute that is not resolved pursuant to
Section 16 1 will be submitted for formal dispute resolution, if at all, to mandatory and
binding arbitration, in Washington, D C , by a single arbitrator, under the Commercial
Arbitration Rules and the Large Complex Case Procedures of the AAA then in effect (the
"Rules"), under the following terms and conditions

(0 Selection of Arbitrator A single independent
arbitrator shall be appointed by the AAA using the listing, ranking and striking procedure
in the Rules Any arbitrator appointed by the AAA shall be a retired judge or a practicing
attorney with no less than fifteen years of experience with large commercial cases and an
experienced arbitrator
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(n) Conduct of Arbitration The arbitration shall be
held and the award shall bo issued m Washington. D C In addition to money damages,
the arbitrator may award any remedy provided tor under applicable law and the terms of
this Agreement, including, without limitation, specific performance or other forms of
mjunctive relief The arbitrator shall apply the law of the State of Delaware to the
substance of the Dispute and will have no power or authority, under the rules of the AAA
or otherwise, to amend or disregard any provision of this Agreement

(in) Replacement of Arbitrator Should the arbitrator
refuse or be unable to proceed with arbitration proceedings, a replacement arbitrator will
be selected using the same method of selection as the original arbitrator

(iv) Findings and Conclusions The arbitrator will, after
reaching judgment and award, prepare and distribute to the parties a written award
including the findings of fact and conclusions of law relevant to such award and
containing an opinion setting forth me reasons for the giving or denial of any award

(v) I imc is of the Lssence The arbitrator is hereby
instructed that time is of the essence in the arbitration proceeding, and that the arbitrator
shall have the right and authority to issue monetary sanctions against any party if, upon a
showing that such party is unreasonably delaying (he proceeding

(vi) Temporary Equitable Relief By agreeing to
arbitration, the parties do not intend to deprive any Delaware Court of its jurisdiction to
issue a prc-arbitral injunction, prc-arbilral attachment, or other order in aid of arbitration
proceedings and the enforcement of any award Without prejudice to such provisional
remedies as may be available under the jurisdiction of a Delaware Court, the arbitrator
shall have full authority to grant provisional remedies and to direct the parties to request
that any court modify or vacate any temporary or preliminary relief issued by such court,
and to award money damages tor the failure of any parly to respect the arbitrator's orders
to that eftecl

(vn) Consolidation The parties are committed to the
prompt and efficient resolution of Disputes Accordingly, if more than one Dispute arise
under this Agreement and/or any Ancillary Agreement, such Disputes may be brought in
a single arbitration If more than one arbitration is brought with respect to Disputes under
this Agreement and/or any Ancillary Agreement, then any party may request that any
arbitration or any new Dispute arising under this Agreement or the Ancillary be
consolidated into any prior arbitration The new Dispute or arbitration shall be so
consolidated, provided that the arbitrator for the prior (or first filed) arbitration
determines that (xj the new Dispute or arbitration presents significant issues of law or
fact common with those in the pending arbitration, (y) no party would be unduly
prejudiced and (z) consolidation under such circumstances would not result in undue
delay tor the pnor arbitration Any order of consolidation issued by such arbitrator shall
be final and binding upon the parties Unless the parties otherwise agree, the arbitrator
appointed first in time shall serve as the arbitrator for the consolidated arbitration The
parties waive any right they have to appeal or to seek interpretation, revision or
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annulment of such order of consolidation under the Rules or in any court The Parlies
agree that upon such an order of consolidation, they will promptly dismiss any arbitration
brought under this Agreement, the subject of which has been consolidated into another
arbitral proceeding

(vin) Discovery Recogni/mg the express desire of the
parties tor an expeditious means of dispute resolution, the arbitrator will allow for limited
discovery as may be reasonable under the circumstances

(ix) Costs and Attorneys' Fees Notwithstanding any
rule of the AAA to the contrary, the arbitrators rendering judgment under this Section
16 3(b) will have the power to award the costs of the arbitration, including reasonable
attorneys1 fees and expenses to the prevailing parly or parties in the arbitration In any
action to enforce this agreement to arbitrate or any arbitral award rendered hereundcr, the
court may award costs and attorneys' fees against the parly resisting enforcement

(x) Miscellaneous The arbitrator shall not have the power to
award consequential or punitive damages or to determine violations of criminal or
antitrust laws Pending the written decision of the arbitrator, there shall be no
interruption in the transaction of business under this Agreement, and all payments in
respect thereto shall be made in the same manner as prior to the ansmg of the dispute
until the mailer in dispute shall have been fully detenuitied by arbitration, and thereupon
such payment or restitution shall be made as required by the written decision of the
arbitrator An arbitrator's award may be appealed in accord with Section 23 of the
Uniform Arbitration Act

17. Miscellaneous

17 1 Notices All notices, requests, demands and other
communications (collectively, "Notices") given pursuant to this Agreement shall be in
writing, and shall be delivered by personal service, courier, overnight delivery service,
facsimile transmission (which must be confirmed) or h> United Stales registered or
certified mail, postage prepaid, return receipt requested, to the following addresses

(0 ifloNSR,to

Mike R McClellan
Vice President- Intcrmodal & Automotive Marketing
Norfolk Southern Corporation
Three Commercial Place
Norfolk. Virginia 23510-2191

with a copy to

Vice President Law
Norfolk Southern Corporation
Three Commercial Place
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Norfolk. VA 23510

(n) if to am of the Pan Am System Parlies, (o

David A Fink
President
Pan Am Railways. Inc
Iron Horse Park
North Uillenca. MA 01862-1692
(978)663-1186
(978) 663-6907 (fax)

\vith a copy to

Robert Culhtord
Vice President La\v
Pan Am Systems
Iron I Torse Park
North Billenca. MA 01862-1692
(603)766-2002
(603) 766-2094 (fax)

Any Notice, other lhan a Notice sent by registered or certified mail, shall be effective
when received, a Notice sent by registered or certified mail, postage prepaid return
receipt requested, shall be effective on the earlier ol \\hen received or the third day
following deposit in ihc Uniied Stales mails Any Party ma> trom time to time change its
address for further Notices hereunder by giving notice In ihe other Parties in the manner
prescribed in this Section
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17 2 Entire Agreement This Agreement, including any attached
exhibits, appendices and schedules, contain the sole and entire agreement and
understanding of the Parties with respect to the entire subject mailer ol'lhis Agreement,
and any and all prior discussions, negotiations, commitments and understandings,
whether oral or otherwise, related to the subject matter of this Agreement are hereby
merged herein Nothing in this Agreement, express or implied, is intended to confer
upon any Person other than the parties hereto any rights or remedies under or by way of
this Agreement

17 3 Assignment No Party may assign its rights or obligations under
this Agreement, and any attempted or purported assignment or any delegation of any
Party's duties or obligations arising under this Agreement to any third party or entity
shall be deemed to be null and void, and shall constitute a material breach by such Party
of its duties and obligations under this Agreement

17 4 F.\tension. Waiver and Amendment At any time prior to the
Closing, NSR may (a) extend the time for the performance of any of the obligations or
other acts of any other Party hereto, (b) waive any inaccuracies in the representations and
warranties of any other Party hereto contained herein or in any document delivered
pursuant hereto, and (c) waive compliance by any other Party hereto with any of the
agreements or conditions contained herein At any time prior to the Closing, Pan Am
may (a) extend the lime for the performance of any of the obligations or other acts of
NSR, (b) waive any inaccuracies m the representations and warranties of NSR contained
herein or in any document delivered pursuant hereto, and (c) waive compliance by NSR
with an\ of the agreements or conditions contained herein Any agreement on the part of
a Party hereto to any such extension or waiver shall be valid if set forth in writing in an
instrument signed by or on behalf of such Party 1 he waiver by any Party hereto of a
breach of this Agreement shall not operate or be construed as a waiver of any subsequent
breach This Agreement may be amended only by a written agreement executed by all of
the Parlies to this Agreement

175 Confidentiality

Except as provided in Section 12 2 or otherwise by law or by rule, order,
or regulation of any court or regulator)' agency with jurisdiction over the subject matter
of this Agreement, or as may be necessary or appropriate for a Party hereto to enforce its
rights under this Agreement, upon the execution of this Agreement and for a period of
three (3) years after the Closing Date or the termination of this Agreement, the terms and
provisions of this Agreement and all information to which access is provided or which is
obtained hereundcr will be kept confidential and will not be disclosed by any Party to any
Person other than members, officers, employees, and attorneys of such Party, without the
prior written approval of the other Parties Notwithstanding anything to the contrary, any
Party may disclose this Agreement in connection with an audit by its external auditors,
the Internal Revenue Service or other tax authority or as otherwise required by applicable
law
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17 6 Governing Law

THL LAWS OF THE S1AIC OF DELAWARE SHAI L GOVI-RN '1HL
VALIDITY Ol'1 I HIS AGRHBMI-.N I', 'HIE CONS'I RUCTION OF 11S TERMS AND
THE INTERPRETATION OF 'I HL- RIGHTS AND DUTIES ARISING HEREUNDER
WITHOU1 REGARD IO IfS PRINCIPLLS OF CONFLIC1S OF LAWS

17 7 Judicial Interpretation Should any provision of this Agreement
require judicial interpretation, it is agreed that a court or other tribunal interpreting or
construing the same shall not apply a presumption that the terms hereol'shall be more
strictly construed against any Person by reason oi the rule of construction that a
document is to be construed more strictly against the Person who itself or through its
agent prepared the same, it being agreed that all Parties have participated in the
preparation of this Agreement

17 8 No Third Party Beneficiaries Fxcepl as expressly pro\ ided in this
Agreement, this Agreement shall not benefit or create any right or cause ot action in or
on behalf of anv Person other than the Parties hereto, provided, however, that this
Agreement will be binding upon, inure to the benefit of. and be enforceable by, (he
Parties and their respective successors and permitted assigns

17 Q Captions The various captions of this Agreement are tor reference
only and shall not be considered or referred to in resolving questions ol interpretation of
this Agreement

1710 Counterparts This Agreement may be executed in an> number of
counterparts, each of which shall be deemed to be an original, but all of which together
shall constitute one and the same instrument

1711 Costs and Attorneys' l;ees Whether or not the transactions
contemplated hereby are consummated, each of the parties shall bear and pay all costs
and expenses incurred by it or on its behalf in connection with the transactions
contemplated hcreunder. including fees and expenses of its own financial or other
consultants, investment bankers, accountants and counsel

[Signature Page Follows]
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IN WITNESS WHEREOF, the parties have executed this Agreement as of
the date first above written

NORFOLK SOUTHERN RAILWAY PAN AM RAILWAYS, INC.
COMPANY

By O CJ» rppjL^^^-^ By
Name* * Name
Title- Title-

BOSTON AND MAINE SPRINGFIELD TERMINAL
CORPORATION RAILWAY COMPANY

By By.
Name Name
Title Title



IN WITNESS WHEREOF, the parties have executed this Agreement as of
the date first above written

NORFOLK SOUTHERN RAILWAY PAN AM RAILWAYS, INC.
COMPANY

By
Name
Title:

BOSTON AND MAINE
CORPORATION

By

By
Name
Title

SPRINGFIELD TERM IN AI
RAILWAY COMPANY

Name
Title Title



Schedule 1 1 (a) - 'I he Assets

Owned and Maintained Lines

Freight Mam Line

• Between Engineering Station 122-O3 1 and Lngmccnng Station 215+89
(between Willows and CPF 312)

• Between Engineering Station 2619 H 2 4 and Engineering Station
9942+14 (between Fitchburg and Mcchanicville)

Connecticut River Main Line

• Between Engineering station -2+25 and Engineering Station 2607+50 7
(between Springfield and East Northlield)

Worcester Mam Line

• Between Engineering Station 1341+50 and Engineering Station 1484 26 2
(between Harvard Station and Ayer)

Rotterdam Branch (collectively between Crescent and Rotterdam Junction)

• Between Engineering Station 10450+60 4 and Engineering Station
10994+608

• Between Engineering Station 310815^ and I Ingincermg Station 3225+49

Adams Industrial Track

• Between Engineering Station 739-1-20 and Engineering Station 981+45
(between North. Adams and Adams)

East Dcerficld Loop Track

• Between Engineering Station 0+00 and Engineering Station 54+81
(between CPR 35 and East Dcerficld)

Heywood Industrial Track

• Between Engineering Station 1383+05 and Engineering Station 1444+15
(between Gardner and Heywood)

Waterbury Branch (between Berlin and Walerbury)

• Between Engineering Station 0+00 and Engineering Station 135-1-10 15



• Between Engineering Station 66794 M 35 and Engineering Station
788M-3404

• Between Engineering Station 1442+01 89 and Engineering Station
142X00

Canal Industrial Track (between Southmglon and Plamvillc)

• Between Engineering Station 1251+20 and Engineering Station 1414+10

• Between Engineering Station 0+00 and Engineering Station 75+32 4

Trackage Rights

On MBTA (between Littleton and 1 Hchburg)

• Between Engineering Station 1660+00 and Engineering Station
2619-^1244

On Canadian Pacific/D&H (between Mcchunicvillc and Mohawk Yard)

• Between Irngineermg Station 9942+14 and Lngmeenng Station
10450+604

• Between Milepost 10 35 and Milepost 1 0

On NECR (between l;ast Northficld and White River Junction)

• Between Milepost 49 67 and Milepost 13 4

On Amtrak (between New Haven and Springfield)

• Between Mileposl 7 0 and Milcpost 62 0

On Metro North/ConnDOT (between Walerbury and Derby)

• Between Milepost 8 4 and Milcposil 27 0

On CSXT (at the Cedar Hill Connection between North Haven and Cedar Hill
Yard)

• Between Milepost 0 00 and Milepost 3 65

On the Greenville Industrial Track (between Aycr and Groton)

• Between Engineering Station 0+00 and Engineering Station 263+75

All real estate contiguous to the above



All of the interest of Pan Am Railways. Inc in that Option to Purchase Agreement dated
as of February 29. 2008, by and between DiSiena Associates LPA and Pan Am Railways,
Tne concerning an option to purchase certain property located in the Town* of Halfmoon
and S till water and the City of Mechanicvillc

Schedule 1 l(b) - Material Adverse ElTccls

None

Schedule 1 l (c>- Permitted Lien*

None

Schedule 2 2(a) - The NSR Contribution

Except as provided below, the portion of the NSR Contribution made up of cash
and commitments to contribute cash shall be One Hundred Thirty Five million dollars
($135,000,000) consisting of

• Sixty million dollars ($60,000,000) in cash and in-kind contribution (such
in-kind contribution to be pro-construction engineering services tor the
Mechanicville Intermodal and Automotive Facility not to exceed $500,000
in value) payable and contnbutablc within 30 days of the Closing Date,
and

• Thirl} live million dollars ($35.000,000) in a demand note callable nu
sooner than the llr*t anniversary of the Closing, of which the amount
described in item 2 of Schedule 3 of this Agreement will be paid no later
than on the date the Company must make the payment described in item 2
of Schedule 3 of this Agreement (if any), and

• Thirt> million dollars ($30,000.000) in a demand note callable no sooner
than the second anmversan of the Closing, and

• Ten million dollars ($10,000,000) in a demand note callable no sooner
than the third anniversary of the Closing

If any of the Pan Am System Parties or the Company receives any public funding for
infrastructure improvements to the Assets, or for the construction of the improvements
(including modifications to the associated track) required for the Mechanicvillc
Intermodal and Automotive Facility (the "'Mechanicville Improvements''), before all of
the NSR Contribution LS paid, then the amount of the NSR Contribution shall be reduced
by the same and the reduction shall be against the next demand note to be paid and, to the
extent necessary, to the subsequent demand notes in the order in which they arc to be
paid.

Schedule 2 4 - Assumed Liabilities



None

Schedule 2 5 - Capital Infrastructure Plan

The Pan Am Member and the NSR Member, each as defined in the Company
Agreement, shall cause the Company to expend $87,500,000 on (a) the Mechamcville
Improvements, on the defined construction schedule, (b) the Sanvcl Automotive
Improvements, on the defined construction schedule, and (c) such other Capital
Improvements as may trom time to lime be approved by the Capital Projects Committee,
as defined in the Company Agreement (''Other Capital Improvements"') with the goal of
the Other Capital Improvements to cause the mam line of the Line to achieve timetable
speed, as reflected in (a) the timetable attached hereto (being the timetable effective as of
the date first appearing above) as Schedule 2 5 - A, and (b) as is guided by the project list
attached hereto as Schedule 2 5 - B

Schedule 2 5 - A - Timetable

Separately Attached

Schedule 2 5 - B - Project List

Separately Attached

Schedule 3 - Asset Purchase and Sale Consideration

'1 he consideration the Company pays to exercise Ihe Option Agreement shall be
Firty-Two Million Five Hundred Thousand Dollars ($52,500,000) (the "Purchase Price")
'1 he Purchase Price shall be payable as lollows

1 On the Exercise Date, the Five Million Dollars ($5,000,000) NSR paid for the
Option Agreement shall be credited toward the Purchase Price and the Company
shall pay 'Ihirty-Sevcn Million Five Hundred Thousand Dollars ($37,500,000),

2 After Ihc I .xcrcise Dale, but before the first anniversary of the Exercise Date, the
Company shall pay an amount equal to the amount of public funding the
Company actually receives for improving the Line on the date the Company
receives the public funding but such amount m the aggregate shall not exceed Ten
Million Dollars ($10,000,000), and

3 On ihe first anniversary of the Exercise Date, the Company shall pay the amount
of any remaining unpaid Purchase Price

There shall be no penalty for any prepayment of the Purchase Price

Schedule 10 2(c) - Other Required Pan Am System Party Authorizations or Consents

None



Schedule 10 4(b) Pan Am System Parties" Material Conlracls

Separately Attached

Schedule 10 5 - Litigation and Proceedings

Separately Attached

Schedule 10 6la)(i) Pan Am llnvironmcntal La\\ Disclosure

Separately Attached

Schedule 10 6(a)(n) -- Pan Am Ln\ ironmental Notice Disclosure

Separately Attached

Schedule 10 6(b) - Pan Am Environmental Retention Disclosure

Separately Attached

Schedule 10 6(c) - Pan Am Environmental Release Disclosure

Separately Attached

Schedule 10 7 Pan Am Labor Relations Disclosure

Separately Attached

Schedule 10 9fa) - Pan Am Real Property

Separatcly Attached

Schedule 10 9(b) - Property Leased from Pan Am

Separately Attached

Schedule 10 9(c) - Proceedings Involving the Property

Separately Attached

Schedule 10 9(d) - Property Leased by Pan Am

Separately Attached

Schedule 10 11 - Compliance with La\\s and Other Matters

Separately Attached

Schedule 10 13 - Insurance Covering the Assets



Separately Attached

Schedule 11 2(c) - Other Required NSR Authorizations or Consents

None

Schedule 12 1 - Exceptions to Operations of the Line Prior to Closing

None

Appendix A - The Map

Separately Attached

Appendix B - The Company Agreement

Separately Attached

Appendix C - The NSR Joint Use Agreement

Separately Attached

Appendix D - Assignment and Assumption Agreement Regarding Passenger Rail
Operations

[To be supplied]

Appendix E - Miscellaneous Assignment and Assumption Agreement

Separately Attached

Appendix I7 - Bill of Sale

[To be supplied Not to include terms and conditions inconsistent with Agreement]

Appendix G - Transportation Agreement Assignment and Divisions Allocation
Agreement

Separately Attached

Appendix II - The Ayer Switching Agreement

Separately Attached

Appendix 1 - The Springfield Terminal Joint Use Agreement

Separately Attached

Appendix J - The Capital Projects and Facility Management Agreement



Separately Attached

Appendix K. - Ihe Railroad Operating Agreement

Separately Attached

Appendix L - The Springfield Terminal Haulage Agreement

['lobe supplied]

Appendix M - Judgment Lien Indemnification Agreement

[To be supplied]
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'I ransaction Agreement Appendices

Section 10 Disclosure Statement is omitted from the filed copy of the Transaction Agreement

The Appendices to the Transaction Agreement are included below except for the following,

which are included elsewhere in the Application, as noted below

Transaction Agreement Reference to Application

Appendix A Map See. Volume 1, Exhibit 1
Appendix B Company Agreement See. Volume 2, Exhibit 2B
Appendix C NSR Joint Use Agreement Sec, Volume 2, Exhibit 2E
Appendix G Divisions Agreement Sec, Volume 2, Exhibit 2F
Appendix I STC Terminal Joint Use Agreement See, Volume 2, Exhibit 20
Appendix J Capital Projects and Facility See, Volume 2, Exhibit 2D

Management Agreement
Appendix K Railroad Operating Agreement See, Volume 2, Exhibit 2C
Appendix L Springfield lermmal Haulage Agreement See, Volume 2, Exhibit 2G



APPENDIX E

MISCELLANEOUS ASSIGNMENT AND
ASSUMPTION AGREEMENT

THIS MISCELLANEOUS ASSIGNMENT AND ASSUMPTION
AGREEMENT (this ''Agreement") is made and entered into as of [ ], 2008, by and among
Pan Am Southern 1,1 .C. a Delaware limited liability company ('"Pan Am Southern'" or the
"Assignee"). Pan Am Railways, Inc on behall of itself and Us subsidiaries ("Pan Am'1). Boston
and Maine Corporation ("B&MJ"). and Springfield Terminal Railway Company ("Springfield
Terminal") Each of Pan Am Southern, Pan Am, B&M, and Springfield Terminal shall
hereinafter be referred to as a "Parly1" or collectively as the ''Parties " Pan Am, B&M, and
Springfield '1 erminal shall hereinafter be referred to as the "Pun Am System Group" or the
ki Assignors"

RECITALS:

WHEREAS, on the terms and conditions set forth in the Transaction Agreement, as
hereinafter defined, each member of the Pan Am System Group has agreed to contribute, transfer
and assign to Pan Am Southern all of their respective right, title and interest in. to and under, and
Pan Am Southern has agreed to assume, observe and perform, all contracts, agreements, leases
and licenses pursuant to which third parties have rights with respect to the Assets, including,
without limitation, the lateral and perpendicular fiber and wire agreements, pipeline agreements,
rental agreements, clearance agreements and other agreements set forth on Exhibit A and Exhibit
B, and agreements concerning the performance ot any grade crossing facility maintenance, repair
and inspection obligation arising from the creation or maintenance of any public highway-
railroad grade crossing or private grade crossing set lorth on Lxhibil C (the "Ancillary
Agreements"), excluding (i) the portions thereof that relate to and affect assets that are not
included in the Assets and (11) the agreements listed on Exhibit D,

WHEREAS, on the terms and conditions set forth in the Transaction Agreement,
each member of the Pan Am System Group has agreed to contribute, transfer and assign to Pan
Am Southern all of their respective right, title and interest in. to and under, and Pan Am Southern
has agreed (o assume, observe and perform, all (1) Permits, (2) architectural, mechanical,
engineering and other plans and specifications relating to the Assets and in the possession and
control of any member of the Pan Am System Group, (3) all deposits under all contracts,
agreements, leases and licenses included in or otherwise related to the Assets and (4) all
warranties, guarantees, contract rights and miscellaneous rights with respect to the Assets (the
"Intangibles"), in each case excluding (i) the portions thereof that relate to and affect assets that
are not included in the Assets and (u) the intangibles listed on Exhibit E

NOW, THEREFORE, the Parties hereto, for and in consideration of the premises, the
mutual covenants and agreements contained herein and in the Transaction Agreement, and other
good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged,
and intending to be legally bound, agree as follows



SECTION 1. DEFINITIONS AND INTERPRETATION

(a) Interpretation Generally

Unless otherwise defined herein, all words, terms and phrases used in this Agreement
shall be construed in accordanec with the generally applicable definition or meaning ol'sueh
words, terms and phrases in the railroad industry Each definition in this Agreement includes the
singular and the plural References herein to any agreement or contract mean such agreement or
contract as amended As used in this Agreement, the \\ords '"include" or "meluding"1 also
include the words ''without limitation"' when the context is appropriate, and the words "herein",
"hereof" and "hcreunder'" refer lo this Agreement as a whole All dollar amounts staled herein
arc in United Slates currency All capitalized terms used but not otherwise defined in this
Agreement shall have the meaning ascribed lo such terms in the Transaction Agreement by and
among Norfolk Southern Railway Company and the Pan Am System Group, dated

. 2008 (the 'Transaction Agreement")

(b) Construction of Certain Terms and Phrases

Unless the context otherwise requires, (a) words of any gender include each other
gender, (b) words using the singul.tr or plural number also include the plural or singular number,
respectively, (c) the terms '"Article" or "Section'" refers to the specified Article or Section of this
Agreement, (d) the terms "and"' and "or'" include the term ''and/or" when the context is
appropriate, and (e) the phrases ''ordinary course of business"' and ''ordinary course of business
consistent with past practice'" refer to the business and practice of the Person specified or. in the
case of the operation of the Line, the business and practice of Pan Am and its Subsidiaries \\ith
respect lo Ihe Assels Whenever this Agreement refers lo a number of days, such number shall
refer to calendar days unless Business Da\s are specified All accounting terms used herein and
not expressly defined herein shall have the meanings given lo them under generally accepted
accounting principles, as in effect in the United States of America Unless the context otherwise
requires, whenever this Agreement refers to an Appendix. I Xhibil or Schedule, it is a reference
to an Appendix, Exhibil or Schedule attached hereto, and the referenced Appendix, Exhibit or
Schedule shall he deemed to be incorporated by reference

SECTION 2. ASSIGNMENTS.

Subject to the terms of the Transaction Agreement, and for value received.
Assignors do hereby transfer and assign (as to the Ancillary Agreements listed on Exhibits A and
C), or partially transfer and assign (as lo the Ancillary Agreements listed on Exhibit B) unto
Assignee, to the fullest extent that they lawfully may, all of Assignors' rights, titles and interests
in those various Ancillary Agreements listed on Exhibit A, Kxhibil B and Exhibit C. Assignors
further transfer or partially transfer and assign unto Assignee, to the fullest extent that they
lawfully may. Ihe respective rights, titles and interests of Assignors, it any, in the Intangibles
other than those listed on Exhibit E Notwithstanding anything to the contrary in this
Agreement, Assignors withhold from assignment each and every agreement listed on Exhibit D
hereto and each and every intangible listed on Exhibit L



SECTION 3. ASSUMPTION.
••

Subject lu ihe terms of the 'Irunsaction Agreement, Assignee docs hereby accept and
assume, to the extent of the interest hereby assigned, all of the rights, titles and interests of
Assignors contained within the Ancillary Agreements (other than those listed on Exhibit D
hereto) and the Intangibles, m each case to the extent assigned pursuant to Section 2. and agrees
to pay. observe, perform and discharge the future obligations under the Ancillary Agreements
and Intangibles, in each ease in accordance with their respective terms and to the extent assigned

SECTION 4. DELIVERY OF ASSIGNED AGREEMENTS.

Within a reasonable time from the date of this Agreement, Assignors will deliver to
Assignee copies of the documents indicated on Exhibit A, Exhibit B, Exhibit C and Exhibit E

SECTION 5. ERRONEOUS ASSIGNMENT.

It is the intent of Assignors to assign their interest in only those instruments affecting, and
only to the extent that they affect, the Assets Should any instruments that do not affect the
Assets be included on the instruments provided herein to Assignee, notwithstanding anything to
the contrary herein, this Agreement shall be void and of no effect as to those instruments

SECTION 6. AFTER-DISCOVERED AGREEMENTS AND INTANGIBLES.

The instruments listed on the exhibits hereto constitute all of such instruments known to
Assignors allectmg the Assets If subsequent to the effective date of this Agreement, Assignors
discover any additional instruments which affect the Assets, said instruments shall be
automatically assigned as if included herein

SECTION 7. THE TRANSACTION AGREEMENT.

This Agreement is subject to the terms and conditions of the Transaction Agreement
Nothing herein shall be deemed to amend, modify, alter, expand or dimmish the terms and
conditions of the Transaction Agreement, including the covenants, representations, warranties
and indemnity obligations contained therein

SECTION 8. GOVERNING LAW.

THE LAWS OF THE STATE OF DELAWARE SHALL GOVERN THE VALIDITY
OF THIS AGREEMENT, THE CONSTRUCT ION OF ITS TERMS AND 1 HE
INTERPRETATION OF THE RIGHTS AND DUTIES ARISING HEREUNDER WITHOUT
REGARD TO ITS PRINCIPLES OF CONFLICTS OF LAWS

SECTION 9. COUNTERPARTS.

This Agreement may be executed in any number of counterparts, each of which shall be
deemed to be an original, but all of which together shall constitute one and the same instrument
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SECTION 10. SUCCESSORS AND ASSIGNS.

'I his Agreement shall be binding upon and mure solely lo the benefit of each Party hereto
and their respective successors and permitted assigns, and nothing in this Agreement, express or
implied, is intended to or shall confer upon any other person any rights, interests, benefits or
remedies of any nature whatsoever under or by reason of this Agreement

SECTION 11. FURTHER ASSURANCES.

Assignors shall, from time to time upon the reasonable request of Assignee, execute and
deliver all such further documents and instruments, and take all such further acts as shall be
reasonably necessary or desirable to give full effect to the intent and meaning of this Agreement

The effective date of this Agreement is

DATED this day of

J2008

,2008

PAN AM SOUTHERN LLC PAN AM RAILWAYS, INC.

By
Name
Title

BOSTON AND MAINE
CORPORATION

By
Name
Title

SPRINGFIELD TERMINAL
RAILWAY COMPANY

By
Name
Title

By
Name
Title



APPENDIX H - REDACTED

AVER SWITCHING AGREEMENT

THIS SWITCHING AGREEMENT (the "Agreement'') is entered into this
day of , 2008, by and between Springfield Terminal Railway Company ("Springfield
Terminal"), a Vermont corporation, and Pan Am Southern LLC ("Pan Am Southern'"), a
Delaware limited liability company liach of Springfield Terminal and Pan Am Southern shall be
a '"Party" lo this Agreement jnd collectively they shall be referred to as the ''Parties"

WITNESSETH:

WHEREAS, Norfolk Southern Railway Company ("Norfolk Southern"), Pan Am
Railway, Inc ("Pan Am''), tor itself and its subsidiaries, Boston and Maine Corporation
O'B&M'') and Springfield Terminal, (together with Pan Am and B&M. the "Pan Am System
Parties") entered into a 'I ransaction Agreement (the 'Transaction Agreement"), dated as of [

]. 2008, which provides, among other things, for Norfolk Southern and B&M to form Pan Am
Southern, and

WHEREAS, the Transaction Agreement provides for B&M and other Pan Am
System Parties to sell in part, and contribute in part, certain railroad lines and trackage rights
owned or operated by B&M generally in New York. Vermont, Connecticut, Massachusetts, and
New Hampshire (the "Line"', as more specifically defined in the Transaction Agreement) and
certain other related assets to Pan Am Southern (the ''Contribution"), and

WHEREAS, the Transaction Agreement anticipates that, pursuant to a Railroad
Operating Agreement, Pan Am Southern initially will hire Springfield Terminal, j wholly-owned
subsidiary of Pan Am, to perform as the designated operator (in its role pursuant to that Railroad
Operating Agreement, "Railroad Operator'') for all railroad operations on behalf of Pan Am
Southern, including the Pan Am Southern railway operations required pursuant to this
Agreement, and

WHEREAS, the Transaction Agreement provides for Pan Am Southern to
provide to Springfield Terminal certain switching services for the movement of certain traffic
that moves in Springfield Terminal's own revenue waybill account ("'Springfield Terminal
Traffic") between the rail lines remaining to Springfield Terminal immediately following the
completion of the Contribution that he north and cast of Willows (''Remaining Pan Am"), and
certain industrial locations in Aycr. and

WHEREAS, Norfolk Southern and the Pan Am System Parties obtained the prior
consent of the Surface Transportation Board lo consummate the transactions set forth in the
Transaction Agreement, and
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WHEREAS, NorloJk Southern and B&M formed Pan Am Snuthcm in
accordance with the Transaction Agreement, and

WHEREAS, Pan Am Southern now wishes to provide Springfield Terminal
switching services tor Springfield Terminal Traffic as provided heroin, and

WHEREAS, given the structure of Pan Am Southern, the Parties desire to grant
Norfolk Southern third-party beneficiary status to enforce this Agreement on behalf ofPan Am
Southern, and

WHEREAS, the Parties desire to set forth the terms and conditions upon which
Pan Am Southern will provide switching services to Springfield Terminal,

NOW, THEREFORE, the Parties hereto do mutually agree as follows

SECTION I. DEFINITIONS AND INTERPRETATION

(a) Interpretation Generally

(i) Unless otherwise defined herein, all words, terms and phrases used in this
Agreement shall be construed in accordance with the generally applicable definition or meaning
of such words, terms and phrases in the railroad industry

(II) Lach definition in this Agreement includes the singular and the plural, and
references in this Agreement to the neuter gender include the masculine and feminine where
appropriate References herein to any agreement or contract mean such agreement or contract as
amended As used in this Agreement, the word '"including" means "'without limitation", and the
words "herein", ''hereof" and "hereundcr" refer to this Agreement as a whole All dollar
amounts stated herein are in United States currency

(III) Unless the context requires otherwise, a reference to Pan Am Southern shall be a
reference to Pan Am Southern and IN Railroad Operator When Springfield I ermmal is
operating on its own behalf pursuant to this Agreement, iLs actions shall not be considered to be
those of the Railroad Operator

(b) Capitalized Terms

All capitah/ed terms shall have the defined meaning set forth below

"Agreement" shall have the meaning given to that term in the introductory
paragraph

UAAR" shall mean the Association of American Railroads



"B&IVT shall have the meaning given to that term in the Recitals

"Cars'1 means each loaded or empty railroad freight ear (including platform and
well rail cars) or similar equipment

"Contribution1' shall have the meaning given to thai term in the Recitals

"Delaware Courts*1 shall have the meaning given to that term in Section 15(c)(i)

"Dispute** shall have the meaning given to that term in Section 15(a)

"Effective Date" shall have the meaning given to that term in Section 12(a)

"Equipment" shall mean and be confined to m-rail vehicles, track inspection
equipment and other non-revenue vehicles and machinery (other than locomotives) capable of
being operated on railroad tracks that, at the time of an occurrence, are (i) being operated on the
trackage upon which such occurrence takes place, or (n) arc on the trackage upon which such
occurrence takes place, or on the adjoining right-of-way, for the purpose of maintenance or repair
thereof or the clearing of wrecks thereon

"Foreign Railroad" shall mean a railroad that is not a party to this Agreement

"Governmental AulhoriU" shall mean anv nation or government, un> Mate or
other political subdivision ihereol. and any entity exercising executive, legislative, judicial,
regulatory or administrative functions of or pertaining to government or any mediation body or
arbitral tribunal, including the STR

"Indemnified Persons" shall have the meaning given to that term in Section 5(b)

"Industry Location1' shall have the meaning given to that term in Section 2(a)

"Intel-modal Traffic" shall refer to rail cars loaded with intormodal containers
and trailers

"JOC" shall mean that Joint Operating Committee established pursuant to the
LLC Agreement

".IV Transaction Agreement" shall have the meaning given to thai term in the
LLC Agreement

"Line" shall have the meaning given to that term in the Recitals



"LLC Agreement" shall mean that Limited Liability Company Agreement of Pan
Am Southern LLC, by and between Norfolk Southern and D&M, and daled as off ],
2008

"Loss or Damage" shall have the meaning given to that term in Section 10

"Management Committee" shall mean the Management Committee of Pan Am
Southern as provided in the LLC Agreement

"Monthly Statement*1 shall have the meaning given to that term in Section 7(aJ

"Norfolk Southern" shall have the meaning given to that term in the Recitals

"Pan Am" shall ha\e the meaning given to that term in the Recitals

"Pan Am Southern1' shall have the meaning given to that term in the
introductory paragraph

"Pan Am System Parlies" shall have the meaning given to that term in the
Recitals

"Parties" shall have the meaning given to that lerm in the introductory paragraph

"Party" shall have the meaning given to that term in the introductory paragraph

"Person" shall mean an individual or partnership, corporation, trust, association,
limited liability company. Governmental Authority or other entity

"Railroad Operator** shall have the meaning given to that tenn in the Recitals

"Remaining Pan Am" shall have the meaning given to that term in the Recitals

"Rules" shall have the meaning given to that term in Section 15(c)(u)

"Springfield Terminal11 shall have the meaning given to thai term in the Recitals

"Springfield Terminal Cars" shall mean Cars and Equipment in the revenue
and/or car hire account of Pan Am

"Springfield Terminal Traffic" shall have the meaning given to that term in the
Recitals



"STB" shall mean the Surface 'transportation Board or any successor entity
thereto

"Subject Traffic1' shall have the meaning given to that term in Section 10(a)

"Transaction Agreement" shall have the meaning given to that term in the
Recitals

"Use Invoice" shall have the meaning given to that term in Section 7(a)

(c) Successor Laws

A reference to any particular statute or regulation shall include a reference to any
successor statute or regulation

SECTION 2. INDUSTRY SWITCHING

(a) Pan Am Southern will perform switching of Springfield Terminal Traffic to and
from the industry locations specified in Section 2(b) (each hereinafter referred to as an ''Industry
Location"), located at Aycr, Massachusetts, and certain Tntcrmodal Traffic, described in Section
2(b), in either case for the account of Springfield Terminal, and provide services as necessary to
handle such traffic between said Industry Location and CPF 312 near Willows. Massachusetts
Pan Am Southern will use its own crews and locomotives, or those of its contract operator
(initially to be Springfield '1 ermmal) to perform said services

(b) The Industrial Locations arc all those industrial and commercial locations served
by rail on the attached Aycr Customer Map between CPF 312, Aycr and Shirley line, and Ajer
and Harvard line (Appendix B), other than the Sanvcl Automotive Facility and the Ayer
Automotive Facility (as such terms are defined in the Transaction Agreement") By way of
clarification only, and without intending to modify the immediately preceding sentence, the
Parties intend that Springfield Terminal shall have access, pursuant to this Agreement, to all
current and future shipping customers located at the Industrial Locations, and thai access is not to
be restricted to shipping customers existing as of the date of this Agreement, but that Springfield
Terminal shall not have, pursuant to this Agreement, access to the intermodal facility at Ayer,
MA other than for Intermodal Traffic (if delivered to the Ayer Intermodal l;acihly) having a prior
movement over the Remaining Pan Am and (if received from the Aycr Intermodal Facility)
having a subsequent movement over the Remaining Pan Am

(c) for revenue purposes, Cars switched under this Agreement shall remain in the
account of Springfield Terminal, and Pan Am Southern shall not be entitled to any line haul
revenue for the handling of such Cars, nor appear in any rates, routes or divisions pertaining to



any Cars in the account of Pan Am Southern, except as specified otherwise herein

(d) Springfield '1 emiinal Pan Am shall assume its own car hire expenses, and Pan
Am Southern shall assess and collect all related demurrage charges

SECTION 3. DELIVERY AND RECEIPT OF CARS

(a) Cars handled under this Agreement shall be considered as having been delivered
by one Party to the other when placed on mutually agreed upon trackage designated for such
deliveries, accompanied or preceded by the necessary data for forwarding and to insure delivery
and acceptance hy the designated representative of the receiving road Should movements
pursuant to this Agreement take the form of an uninterrupted movement of a tram operating by
Springfield Terminal, in part over the Remaining Pan Am and in part over the lines of Pan Am
Southern, Cars handled under this Agreement shall be considered as ha\mg been delivered by
one Party to the other when the loaded or empty Cars pass CPF 312

(b) Springfield Terminal and Pan Am Southern shall provide caeh other with suitable
information (which may be transferred by paper documents, facsimiles, or electronic means, or
by other means, as mutually agreed) necessary for the handling ofCars switched under this
Agreement, which will identify for each Car

(1) Car initial and number
(2) Loaded or empty
(3) Destination station and consignee on inbound movements
(4) All required ha/ardous materials information
(5) Any other information as agreed between the Parties to be

necessary or convenient for the safe, efficient movements of Cars
switched under terms of this Agreement

For so long as Springfield Terminal is the Railroad Operator, this information shall have been
deemed to have been provided when assembled by Springfield Terminal

(c) Pan Am Southern may make repairs to Cars switched under terms of this
Agreement as may be necessary for safe transit, and Pan Am Southern may make adjustments to
or transfers of lading from crippled, defective or overloaded Cars, as m its determination may be
necessary to safely move said Cars Springfield Terminal shall reimburse Pan Am Southern its
full cost for repairs, adjustments and lading transfers promptly upon receipt of billing therefore

(d) With recognition to the limited capacity of the Aycr Intermodal I-acility, Pan Am
Southern agrees that all capacity at said facility will be dedicated to Norfolk Southern for
Intermodal Traffic originating or terminating at points west of the facility, and to Springfield
Terminal for Intermodal Traffic originating or terminating at points on Remaining Pan Am or
otherwise east of the facility



(c) In the event that Springfield Terminal ceases to be the Railroad Operator to Pan
Am Southern, Pan Am Southern commits lo switching a customer lacihty within forty-eight (48)
hours after Pan Am Southern receives notice that the customer has released Cars for movement
hereunder, on outbound movements, and within forty-eight (48") hours after Pan Am Southern
receives notice of placement for interchange and provision of the information required by Section
3(b), on inbound movements Pan Am Southern shall reimburse Springfield Terminal for any car
hire expenses incurred as a result of failure to provide such switch within said time frame

SECTION 4. INSPECTION

Pan Am Southern shall not be responsible for making any mechanical inspection of Cars
in the account of Springfield Terminal switched to and from the Industrial Locations

SECTION 5. COMPLIANCE WITH APPLICABLE LAWS AND RULES

(a) Bach of Pan Am Southern and Springfield Terminal shall comply, and Pan Am
Southern shall cause its Railroad Operator to comply, with all applicable federal, state and local
laws, rules, regulations and orders promulgated by any Governmental Authority that relate to the
operations contemplated hereunder If any line, penalty, cost or charge is imposed or assessed on
or against cither of them by reason of the other Party's non-compliance (or, in the case of Pan
Am Southern, the non-compliance of the Railroad Operator, for which Pan Am Southern shall be
responsible) \vith any such laws, rules, regulations or orders, such non-coinpl> ing Party shall
reimburse and indemnify the other Party tor or on account of any such line, penalty, cost, or
charge, and all expenses and attorney's fees incurred in connection therewith, and, to the extent
feasible, such non-complying Party shall defend the interests of that other Party in any related
legal proceeding free of cost, charge or expense lo that other Party

(b) Without affecting the generality of the foregoing Section 5(a), each of Pan Am
Southern and Springfield Terminal shall comply, and Pan Am Southern shall cause its Railroad
Operator to comply, with the provisions of the federal Locomotive Inspection Act and the
Federal Safely Appliance Act, as amended, and any other applicable federal and state and local
laws, regulations and rules respecting the operation, condition, inspection and safety of its trains,
locomotives, Cars and Equipment while such trains, locomotives, Cars, and Equipment arc being
operated over the Subject Trackage Each of those Parties shall indemnify, protect, defend, and
save harmless the other from and against all fines, penalties and liabilities imposed upon such
Party under such laws, rules, and regulations by any public authority or court having jurisdiction,
when attributable solely to the failure of the indemnifying Party (or. in the case of Pan Am
Southern, the failure of the Railroad Operator, for which Pan Am Southern shall be responsible)
to comply with its obligations in this regard

(c) Traffic switched pursuant to this Agreement shall not include locomotives, Cars
or Equipment which exceed the width, height, weight or other restrictions or capacities of the



Subject Trackage as contained in the clearance file maintained by Pan Am Southern, and no tram
shall contain locomotives, Cars or Equipment which require speed restrictions or other
movement restrictions below the maximum authorized freight speeds as provided by Pan Am
Southern's operating rules and regulations, without the prior consent of Fan Am Southern The
JOC shall make proper accommodation for exceptions, should that be reasonable, necessary, and
practicable

SECTION 6. INTENTIONALLY OMITTED

SECTION 7. INVOICES AND PAYMENT OF BILLS

(a) On or before the 15th day of each calendar month during the term oi this
Agreement, the Railroad Operator shall prepare on behalf of Pan Am Southern a monthly
statement setting forth the number of Springfield Terminal Cars switched during the month (the
"Monthly Statement'') and an invoice (the "Use Invoice") The Monthly Statement shall be in
electronic format, and shall contain a detailed list of the Springfield Terminal Cars that were
switched during the subject month, which list shall include, for each Car, information relating to
such Cars that Pan Am Southern ma> reasonably request in connection with accounting for the
use of the services and rights provided hcrcunder The Monthly Statement and the Use Invoice
shall be delivered to Springfield Terminal and Springfield Terminal shall make payment to Pan
Am Southern within thirty (30) days after the date of receipt of such Use Invoice, provided,
however, that for so long as Springfield Terminal is the Railroad Operator, the Monthly
Statement and the Use Statement shall be considered delivered when prepared

(b) Any dispute regarding the details of a Monthly Statement or amount of a Use
Invoice shall be reconciled between the Parties pursuant to Section 15, and any adjustment
resulting from such reconciliation shall be reflected in a subsequent Use Invoice If Springfield
Terminal disputes any portion of a Use Invoice, it shall nevertheless pay such Use Invoice in full
subject lu adjustment upon resolution of the dispute, provided, however, that (i) no exception to
any charge in a Use Invoice shall be honored, recognized or considered if filed after the
expiration of three (3) years from the date of the LbC Invoice, and (11) no invoice shall be
rendered more than three (3) years (a) after the last day of the calendar month in which the
expense covered thereby is incurred, or (b) in the case of charges disputed as to amount or
liability, after the amount owed or liability therefore is established Any claim for the adjustment
of a Monthly Statement or Use Invoice shall be deemed to be waived if not made in writing
within three (3) years after the date of the relevant Monthly Statement for statement adjustments
and the date of the relevant Use Invoice for invoice adjustments

(c) Pan Am Southern and Springfield Terminal shall each have the right, at its own
expense, to audit the records of any other Party pertaining to the use of the Subject Trackage
under this Agreement, and any Monthly Statement, Use Invoice or other invoice issued by Pan
Am Southern pursuant to this Agreement, provided such audit is initiated at any time within three
(3) years of the date of the relevant Use Invoice or other invoice (as applicable) relating to this



Agreement All such audits shall be conducted at reasonable intervals, locations, and times All
such audits shall be prosecuted with reasonable due diligence Each Party agrees that all
information disclosed to it or its representatives in connection with such an audit will be held in
strictest confidence and will not be disclosed to any third party (other than to an arbitrator in
connection with an arbitration conducted pursuant this Agreement or as required by applicable
law) Any adjustment resulting from an audit conducted pursuant to this Section 7(c) with
respect to which the Parties are in concurrence shall be reflected in a subsequent Use Invoice

(d) Invoices rendered pursuant to the provisions of this Agreement, other than Use
Invoices, shall include direct labor and material costs, together with the surcharges, overhead
percentages, and Hquipment rentals as specified by Pan Am Southern at the time any work is
performed by Pan Am Southern for Springfield Terminal, or shall include actual costs and
expenses, upon mutual agreement of the Parties

SECTION 8. INTERRUPTION; KERAILING

(a) Interruption. Delay In the event the use of trackage in performing the referenced
switching services shall be interrupted or traffic delayed at any time from any cause, neither Party
shall have any claim against the other Party for liability of any kind from such interruption or
delay

(b) Rerailmg. Wrecking. Bad Orders and Repairs

(i) Whenever one or more Cars and/or locomotives in the account of
Springfield Terminal requires retailing, wrecking service or wrecking tram service. Pan Am
Southern shall arrange for the provision of such service, including the repair and restoration of
roadbed, the trackage and structures Pan Am Southern shall promptly inform Springfield
Terminal of its intent to proceed with wrecking service or wrecking train service, and shall
permit a Springfield Terminal representative to be present on the scene, to work in concert with
the employees of its Railroad Operator to manage such wrecking service or \vreckmg tram
service, provided, however, for so long as Springfield Terminal is the Railroad Operator, no such
notice need be provided to Springfield Terminal and no additional Springfield 'terminal
representatives need be present on the scene The cost, liability and expense of the foregoing,
including without limitation loss of, damage to, or destruction of any property whatsoever and
injury to and death of any person or persons whomsoever or any damage to or destruction of the
environment whatsoever, including without limitation land, air. water, wildlife, and vegetation,
resulting therefrom shall be apportioned in accordance with the provisions of Section 10 hereof
All locomotives. Cars, Equipment and salvage from the same so picked up and removed which is
owned by or under the management and control of or used by Springfield Terminal at the time of
such wreck, shall be promptly delivered to it

(11) If any Cars or locomotives of Springfield Terminal arc bad ordered en
route on the Subject Trackage and it is necessary that they be set out, those Cars or locomotives



shall, after being repaired, be pieked up by Pan Am Southern, or if agreed upon by the Parties.
Pan Am Southern will transport them to a mutually acceptable location to be picked up by
Springfield Terminal Pan Am Southern may, upon requestor Springfield Terminal and at the
expense of Springfield Terminal, unless otherwise provided for in the Field and Office Manuals
of the Interchange Rules of the AAR, furnish required labor and material to perform light repairs
required to make such bad ordered Cars or locomotives safe and lawful for movement, and
billing for this work shall be at rates prescribed in, and submitted pursuant to, the Field and
Office Manuals of the Interchange Rules of the AAR

SECTION 9. COMPENSATION; MILE ACE AND CAR HIRE

(a) Springfield Terminal shall pay Pan Am Southern the amount set forth in
Appendix A hereto for each revenue way billed rail car handled by Pan Am Southern for the
account of Springfield Terminal to or from the Industrial Locations pursuant to this Agreement

(b) All mileage and car hire charges accruing on Springfield Terminal Cars moved
pursuant to this Agreement shall be assumed by Springfield Terminal and reported and paid by it
directly

SECTION 10. LIABILITY

As between the Parties hereto, responsibility for all claims, liabilities, demands, actions at
law or equity, judgments, settlements, losses, damages, costs (including without limitation
reasonable attorney's fees) and expenses of e\ery character, including any loss or destruction of.
or damage to. any properly \\hatsocvor, and am injury to or death of any person or persons
whomever (including employees of the Parties or the Railroad Operator*), resulting from, arising
out of. incidental to or occurring in connection with this Agreement (''Loss or Damage1*), shall be
allocated as follows, without regard to considerations of fault or negligence (except as otherwise
specifically provided for hereinafter)

(a) Springfield Terminal Cars moving pursuant to this Agreement shall, for the
purposes of this Section 10. be referred to as "Subject I raffle'1 Otherwise, for the purposes of
assigning responsibility for Loss or Damage under this Section 10 (including but not limited to
Section 10(d)) as between the Parties, the trains, Cars and Equipment of a Foreign Railroad shall
be considered to be the trains. Cars and Equipment of Pan Am Southern By way of illustration
only, if, for example, Pan Am Southern were to grant D&H trackage rights pursuant to a trackage
rights agreement, then traffic moving pursuant to that D&H trackage rights agreement would be
considered Pan Am Southern traffic

(b) Springfield Terminal shall be responsible for (1) Loss or Damage to Equipment
in its revenue waybill and the lading therein, and (2) to the extent not allocated pursuant to
Section 10(c)(l), Loss or Damage arising from or growing out of its negligence or willful
misconduct or that of its officers, agents, contractors, or employees, either solely or in
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conjunction with a third party

(c) Pan Am Southern shall be responsible for (1) Loss or Damage to Equipment in its
revenue waybill and the lading therein, and (2) to the extent not allocated pursuant to Section
10(b)(l), Loss or Damage arising from or growing out of its negligence or willful misconduct or
that of its officers, agents, contractors (including the Railroad Operator), or employees, cither
solely or in conjunction with a third party

(d) Loss or Damage arising from or growing out of the negligence or willful
misconduct of both Springfield Terminal and Pan Am Southern (or their respective officers,
agents, contractors or employees) shall be borne by the Parties in proportion to their fault

(e) To the extent responsibility for Loss or Damage is not allocated pursuant to
Section 10(b), Section 10(c), and Section 10(d) such responsibility for Loss or Damage shall be
(i) borne solely by Springfield Terminal if the involved trams are handling only Subject Traffic,
or (11) borne by each of Pun Am Southern and Springfield Terminal in proportion to the number
of Cars in such trains that arc moving in thai Party's revenue waybill or car hire account

(f) Notwithstanding anything to the contrary in Section 10(b), Section 10(c), Section
10(d), and Section 10(e) above, when any damage to or destruction of the environment, including
without limitation land, air, water, wildlife, and vegetation, or to third parties from substances
transported in Cars or contained in locomotives occurs with one or more trains handling Subject
Traffic Cars being involved, then, as between themselves, (i) Pan Am Southern shall be solely
responsible for any damage or destruction to the environment and to third parties which results
solely from a substance transported in Pan Am Southern Cars and/or contained in a Pan Am
Southern locomotive which was released, (n) Springfield Terminal shall be solely responsible
for any damage or destruction to the environment and to third parties which results solely from a
substance transported in Subject Traffic Cars and/or contained in a Springfield Terminal
locomotive which was released, and (m) responsibility for damage or destruction to the
environment and to third parties which results irom one or more substances which wa.s (or were)
being transported in Cars. Equipment or locomotives in the revenue waybill and car hire accounts
of both Springfield Terminal and Pan Am Southern which was (or were) released shall be borne
by the Parties in proportion to the total number of such Cars, Equipment or locomotives in that
Party's revenue waybill or car hire account from which there was (or were) such a release

(g) Notwithstanding anything to the contrary in this Section 10, if (i) Loss or Damage
occurs with one or more trams being involved, (n) one or more of the involved trains is handling
(A) only Subject Traffic Cars or (B) both Subject Traffic Cars and Pan Am Southern Cars, (in)
such Loss or Damage is attributable solely to the Gross Negligence or Willful or Wanton
Misconduct of only one of the Parties to this Agreement (or of Springfield Terminal in its role as
the Railroad Operator for Pan Am Southern), and (iv) such Gross Negligence or Willful or
Wanton Misconduct is the direct or proximate cause of such Loss or Damage, then the Party to
which such Gross Negligence or Willful or Wanton Misconduct is attributable shall assume all
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liability, cost and expense in connection with such Loss or Damage The Parties agree that, tor
purposes of this Section 10(g). (1) "Gross Negligence or Willful or Wanton Misconduct" shall be
defined as "the intentional failure lo perform a manifest duty in reckless disregard of the
consequences as affecting the life or property of another, such a gross want of care and regard for
the nghls of others as to justify the presumption of willtulness and wantonness" and shall
include, by definition, acts or omissions of any its employees while under the influence of drugs
or alcohol, and (2) Subject Traffic Car* being handled in haulage shall be considered Pan Am
Southern Cars

(h) If any suit or action shall be brought against any Party for I oss or Damage which
under the provisions of this Agreement are in whole or in part the responsibility of another Party.
said responsible Party shall be notified in writing by the Party sued, and the Party so notified
shall have the right and be obligated to take part in the defense of such suit and shall pay its share
of the judgment and the costs and expense incurred in such suit in accordance with the terms of
this Section 10

(i) In every case of death or injury suffered by an employceof one of the Panics,
when compensation to such employee or employee's dependents is required to be paid under any
present or future slate or federal worker's compensation, occupational disease, employers'
liability or other law, and one or more of the Parlies under provisions of this Agreement is/arc
required to pay same or a portion of same in installments over a period of time, said Parly or
Parties shall not be released from paying any such future mstallment(s) by reason of the
termination of this Agreement prior to any of the respective date(s) upon which any such future
installments are to be paid

(]) Whenever any liability, cost or expense is assumed by or allocated to a Party
under this Section 10, that Party shall (i) forever protect, defend, indemnity and save harmless
the other Party from and against that liability, cost and expense, regardless ol whether such
liability, cost and expense was caused in whole or in pan by the fault, failure, negligence,
misconduct, malfeasance or misfeasance of the Party indemnified, or their directors, officers,
agents or employees, and (11) defend such Party against such claims with counsel selected by the
responsible Party and reasonably acceptable to the Indemnified Party

(k) Each of Pan Am Southern and Springfield 'I erminal shall investigate, adjust and
defend all cargo related claims filed with it in accordance with 49 U S C Section 11706 or 49
C 1; R Section 1005. or in accordance with any applicable transportation contract entered into
pursuant to 49 U S C Section 10709

(1) AH costs and expenses in connection with the investigation, adjustment and
defense of any claim or suit (other than cargo-related claims made against a Party by a customer
whose traffic was moving in the revenue and/or car hire account of such Party) under this
Agreement shall be included as costs and expenses in applying the liability provisions of this
Section 10, provided, however, that salaries or wages of full-time agents, full-time attorneys and
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other fuJl-limc employees of any Party engaged directly or indirectly in such work shall be borne
by such Part)

(m) No Party shall settle or compromise any claim, demand, suit or cause of action
(other than a cargo-related claim filed with it in accordance with 49 U S C Section 11706 or 49
C F R Section 1005, or in accordance with any applicable transportation contract entered into
pursuant to 49 U S C Section 10709) for which another Party has any liability under this
Agreement without the concurrence of such other Party it the consideration for such settlement or
compromise exceeds Thirty-Five Thousand Dollars (US) ($35,000) The foregoing amount of
Thirty-live Thousand Dollars ($35,000) shall be adiustcd annually in accordance \vith the
provisions of Section (b) of Appendix A

SECTION 11. EMPLOYEE CLAIMS

Each Party agrees to indemnify and hold harmless the other Party against any and all costs
and payments, including benefits, allowances and arbitration, administrative and litigation
expenses, arising out of claims or grievances made by or on behalf of its own employees, either
pursuant to employee protective conditions imposed by a governmental agenc> as conditions for
that agency's approval of this Agreement and operations hereundcr, or pursuant to a collective
bargaining agreement U is the intention of the Parties that each Party shall hear the full costs of
protection of its own employees under employee protective conditions which may be imposed,
and of grievances filed by its own employees arising under its collective bargaining agreements
with its employees Similarly, each Party agrees to indemnify and hold harmless the other Parties
against any and all costs and payments, including judgments, damages, attorneys' fees and
litigation expenses, arising out of claims, lawsuits and actions brought b> or on behalf of its own
employees pursuant to any provision of law. including common law. and bused on crnplo) mem
arising out ot the operations covered by this Agreement, except to extent otherwise specifically
provided in this Agreement

SECTION 12. TERM AND TERMINATION

(a) 'I his Agreement shall become effective following the latter of (a) the date first
written above, (b) receipt of any required regulatory approvals or exemptions, and (c) the
expiration of any time periods required by the issuance of labor notices by Springfield Terminal
and/or Pan Am Southern, should such labor notices be required ("'Effective Date") The Parties
shall determine the Effective Date through an exchange of written correspondence

(b) This Agreement shall commence on the Effective Date and shall continue until
terminated by mutual agreement

(c) Termination of this Agreement shall not relieve or release any Party hereto from
any obligations assumed or from any liability which may have arisen or been incurred by such
Party under the terms of this Agreement prior to termination hereof, nor shall it terminate any
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underlying right of commercial access to the Industrial Locations

SECTION 13. SUCCESSORS AND ASSIGNS

This Agreement shall inure tu the benefit of and be binding upon the successors and
assigns of the Parties hereto Third party beneficiary status shall inure to the benefit of Norfolk
Southern and each of its successors and permitted assigns Neither Party hereto shall transfer or
assign this Agreement, or any of its rights, interests, or obligations hereunder, to any person, firm
or corporation without obtaining the prior written consent oi the other Party

SECTION 14. MISCELLANEOUS

(a) Notices Any notice, payment, demand, or communication required or permuted
to be given by any provision of this Agreement shall be in writing and shall be deemed to have
been delivered, given, and received for all purposes (i) if delivered personally to the Person or to
an officer of the Person to whom the same is directed or (11) when the same is actually received,
if sent either by express delivery service or registered or certified mail, postage and charges
prepaid and return receipt requested, or by facsimile, if such facsimile is followed by a hard copy
of the facsimile communication sent promptly thereafter by registered or certified mail, postage
and charges prepaid, addressed as follows or to such other address as such Person may from time
to time specify, by notice to the other Party

If to Pan Am
Southern

Chairman
Pan Am Southern LL C
c/o Pan Am Railways
Iron Horse Park
North Bilicnca, MA 01862-1692

With a copy to
Norfolk Southern

Mikek McClcllan
Vice President- Intermodal and

Automotive Marketing
Norfolk Southern Corporation
Three Commercial Place
Norfolk, Virginia 23510-2191

and

Vice President - Law
Norfolk Southern Corporation
Three Commercial Place
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Norfolk, VA 23510
(757) 629-2374
(757) 533-4872 (fax)

If to Springfield David A fink
Terminal President

Pan Am Railways
Iron Horse Park
North Billcnca, MA 01862-1692
(978)663-1186
(978) 663-6907 (fax)

With a copy to Robert Culliford
Vice President Law
Pan Am Systems
Iron Horse Park
North Billcnca. MA 01862-1692
(603) 766-2002
(603) 766-2094 (fax)

(b) Headings Section and other headings contained in this Agreement are for
reference purposes only and arc not intended to describe, interpret, define, or limit the scope,
extent, or intent of this Agreement or any provision hereof

(c) Prior Agreements This Agreement supersedes all prior agreements among the
Parties hereto, written or oral, with respect to the subject matter hereof

(d) Severabihtv Every provision of this Agreement is intended to be scverable, and.
if any term or provision of this Agreement is illegal or invalid for any reason whatsoever, such
illegality or invalidity shall not affect the validity or legality of the remainder of this Agreement

(c) Incorporation by Reference Every exhibit and other appendix attached to this
Agreement and referred to herein is incorporated in this Agreement by reference unless this
Agreement expressly otherwise provides

(0 Counterpart Execution This Agreement may be executed in any number of
counterparts with the same effect as if both Parties had signed the same document All
counterparts shall be construed together and shall constitute one agreement

(g) llurd Party Beneficiaries Except as provided in this Section 14(g), this
Agreement shall not benefit or create any right or cause of action in or on behalf of any person
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other than (he Parties hereto Norfolk Southern shall have third party status solely lor the
purpose of"enforcing this Agreement, and not by way of recovery for damages hcrcunder

(h) GOVERNING LAW THE LAWS Ol- THE STATE Of DLLAWARE SHALL
GOVERN '1 HE VALIDITY OF I HIS AGREEMENT, '1 HE CONSTRUCTION OF ITS TERMS
AND THE INTERPRETATION OF THE RIGHTS AND DUTILS ARISING HEREUNDLR

(k) Confidentiality Except us provided by law or by rule, order, or regulation of any
court or regulatory agency with jurisdiction over the subject mailer of this Agreement, or in
connection with an audit by the Internal Revenue Service or other tax authority, or as may be
necessary or appropriate for a Party hereto to enforce its rights under this Agreement, during the
term of this Agreement, and for a period of three (3) years after termination or expiration of this
Agreement, the terms and provisions of this Agreement and all information to whieh access is
provided or which is obtained hereunder will be kept confidential and will not be disclosed by
either Party to any person other than members, officers, employees, independent auditors, and
attorneys, without the prior written approval of the other Party Notwithstanding anything to the
contrary, any Party may disclose fliis Agreement in connection with an audit by its external
auditors, the Internal Revenue Service or other tax authority or as otherwise required by
applicable law

(I) Amendment. Consent and Waiver No term or provisions of this Agreement may
be changed, waived, discharged, or terminated except by an instrument in writing signed by both
parties to this Agreement No consent or waiver, expressed or implied, by a Party of any breach
or default by the other Party in the performance by such other Party of its obligations hereunder
shall be deemed or construed to be a consent to or waiver of any other breach or default in the
performance hcrcunder by such other Party Failure on the part of a Party to complain of any act
or failure of the other Party or to declare the other Party in default, irrespective of how long such
failure continues, shall not constitute a waiver by such first mentioned Party of its rights
hereunder

(m) Interpretation All words, terms and phrases used in this Agreement shall be
construed in accordance with the generally applicable definition or meaning of such words,
terms, and phrases m the railroad industry

(n) The records of each Party hereto, insofar as they pertain to matters covered by this
Agreement, shall be open at all reasonable times to inspection by the other Party

SECTION 15. DISPUTE RESOLUTION

(a) Reference to JOC Any dispute, controversy or claim between the Parties, and
arising out of or relating to this Agreement or the breach, termination or validity thereof
(''Dispute") shall be referred to the JOC (for Pan Am Southern) for resolution and if the Parties
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arc unable to resolve the dispute, it will be referred, in writing, to the Management Committee
(lor Pan Am Southern) to resolve

(b) Reference for 1 ormal Dispute Resolution Any Dispute not resolved within sixij
(60) days after receipt by any of the involved parties of written notice of reference of such
Dispute lo the Management Committee pursuant to Section I5(a), shall be submitted for formal
dispute resolution, if at all, by either Party for formal dispute resolution pursuant to Section
15(c)

(c) I'ormaL Dispute Resolution

(0 Submission to Jurisdiction Hach of the Parties hereby (A) consents to
submit itself to the exclusive jurisdiction of any federal or state court located in the State of
Delaware (the "Delaware Courts1*) in any action to enforce or in aid of the agreement to arbitrate
in Section 15(c)(n) herein or for provisional relief to maintain the status quo or prevent
irreparable harm pending the appointment of the arbitrator, and to the non-exclusive jurisdiction
of the Delaware Courts for enforcement of any award issued hereundcr, (B) agrees that it will not
attempt to deny or defeat such personal jurisdiction by motion or other request for leave from any
such court, and (C) waives any objection based on forum non conveniens or any other objection
lo venue thereof

(n) Dispute Resolution Each of the Parlies stipulates and agrees that any
Dispute that is not resolved pursuant to Section 15(a) will be submitted for formal dispute
resolution, if at all, to mandatory and binding arbitration, in Washington. D C , by a single
arbilralor, under ihc Commercial Arbitration Rules and the Large Complex Case Procedures of
the AAA then in cftect (the '"Rules'"), under the following terms and conditions

(A) Selection of Arbitrator A single independent arbilralor shall be
appointed by (he AAA using the listing, ranking and striking procedure in the Rules Any
arbitrator appointed by the AAA shall be a retired judge or a practicing attorney with no less than
fifteen years of experience with large commercial cases and an experienced arbilralor

(B) Conduct of Arbitration The arbitration shall be held and the
award shall be issued in Washington, D C Tn addition to money damages, the arbitrator may
award any remedy provided for under applicable law and the terms of this Agreement, including,
without limitation, specific performance or other forms of injunclive relief The arbitrator shall
apply the law of the Stale of Delaware lo the substance of the Dispute and will have no power or
authority, under the rules of Ihe AAA or otherwise, lo amend or disregard any provision of this
Agreement

(C) Replacement of Arbitrator Should the arbitrator refuse or be
unable to proceed with arbitration proceedings, a replacement arbitrator will be selected using the
same method of selection as the original arbitrator
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(D) Findings and Conclusions The arbitrator will, after reaching
judgment and award, prepare and distribute to the parties a written award including the findings
of fact and conclusions of law relevant to such award and containing an opinion setting forth the
reasons for the giving or denial of any award

(F) Time is of the Essence The arbitrator is hereby instructed that
time is of the essence in the arbitration proceeding, and thai the arbitrator shall have the right and
authority to issue monetary sanctions against any party if, upon a showing that such party is
unreasonably delaying the proceeding

(!•) Temporary Equitable Relief By agreeing to arbitration, the parties
do not intend to deprive any Delaware Court of its jurisdiction to issue a prc-arbitral injunction,
pre-arbilral attachment, or other order in aid of arbitration proceedings and the enforcement of
any award Without prejudice to such provisional remedies as may be available under the
jurisdiction of a Delaware Court, the arbitrator shall have full authority to grant provisional
remedies and to direct the parties to request that any court modify or vacate any temporary or
preliminary relief issued by such court, and to award money damages for the failure of any party
to respect the arbitrator's orders to that effect

(G) Consolidation The parties are committed to the prompt and
efficient resolution of Disputes Accordingly, if more than one Dispute arise under this
Agreement and/or any JV Transaction Agreement, such Disputes may be brought in a single
arbitration If more than one arbitration is brought with respect to Disputes under this Agreement
and/or any other JV Transaction Agreement, then any party may request that any arbitration or
any new Dispute arising under this Agreement or any other JV 'I ransaction Agreement be
consolidated into anv prior arbitration The new Dispute or arbitration shall be so consolidated,
provided that the arbitrator for the prior (or first filed) arbitration determines that (x) the new
Dispute or arbitration presents significant issues of law or fact common with those in the pending
arbitration, (y) no party would be unduly prejudiced and (z) consolidation under such
circumstances would not result in undue delay for the prior arbitration Any order of
consolidation issued by such arbitrator shall be final and binding upon the parties Unless the
parties otherwise agree, the arbitrator appointed first in time shall serve as the arbitrator for the
consolidated arbitration The parties waive any right they have to appeal or to seek interpretation,
revision or annulment of such order of consolidation under the Rules or in any court The Parties
agree that upon such an order of consolidation, they will promptly dismiss any arbitration
brought under this Agreement, the subject of which has been consolidated into another arbitral
proceeding

(H) Discovery Recognizing the express desire of the parties for an
expeditious means of dispute resolution, the arbitrator will allow for limited discovery as may be
reasonable under the circumstances
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(I) Costs and Attorneys' Fees Notwithstanding any rule of the AAA
to the contrary, the arbitrators rendering judgment under this Section I5(c)(n) will have the
power to award the costs of the arbitration, including reasonable attorneys' fees and expenses to
the prevailing party or parties in the arbitration In any action to enforce this agreement to
arbitrate or any arbitral award rendered hcreunder. the court may award costs and attorneys* fees
against the party resisting enforcement

(J) Miscellaneous The arbitrator shall not have the power to award
consequential or punitive damages or to determine violations of criminal or antitrust laws
Pending the written decision of the arbitrator, there shall be no interruption in the transaction of
business under this Agreement, and all payments in respect thereto shall be made in the same
manner as prior to the arising of the dispute until the matter in dispute shall have been fully
determined by arbitration, and thereupon such payment or restitution shall be made as required
by the written decision of the arbitrator An arbitrator's award may be appealed in accord with
Section 23 of the Uniform Arbitration Act

(c) As a third party beneficiary, Norfolk Southern may inmate and prosecute
arbitration pursuant to Section 15(b) on behalf of Pan Am Southern Pan Am Southern and
Springfield terminal shall cooperate with Norfolk Southern in the Pan Am Southern preparation
for, and the initiation and prosecution of, such arbitration, at Pan Am Southern's expense

SECTION 16. INDEMNITY COVERAGE

As part of the consideration hereof, each Party hereby agrees that all of its* indemnity
commitments in this Agreement in favor ol the other Party shall also extend to and indemnify the
parent corporation, the subsidiaries and affiliates of such other Party, and all ol their respective
directors, officers, agents and employees

SECTION 17. FORCE MA.IEURE

The obligations, other than payment obligations, of the Parties to this Agreement shall be
subject to force majeure (consisting of tlood, earthquake, hurricane, tornado, or other such severe
weather or climatic condition, not, accident, wreck, derailment, washout, explosion, Acts of God.
act of terrorism and public enemy, war, blockage, insurrection, vandalism or sabotage, Tire,
strike, lockout or labor dispute, embargoes or AAR service orders, l;ederal Railroad
Administration orders, or governmental laws, orders or regulations, or governmental laws, orders
or regulations and other causes or circumstances beyond the control of the Party invoking such
force majcure as an excuse for nonperformancc), but only as long as, and to the extent that, such
force majeure shall reasonably prevent performance of such obligations by the affected Party In
the event that an event of force majeure impairs either Party's ability to fulfill its obligations to
the other Party under this Agreement, said Party shall take all commercially reasonable measures
to restore performance of its obligations in a timely manner
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as ofthc
date first above written

PAN AM SOUTHERN LLC

By
Title
Date

SPRINGFIELD TERMINAL
RAILWAY COMPANY

By
Title
Date
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APPENDIX A. COMPENSATION

(a) The Switching Charge shall initially be set at^^^| tor each revenue way billed
railcar, other than a Car bearing Intemiodal Traffic, by Pan Am Southern for the account of
Springfield 'terminal to or from the Industrial Locations, plus any applicable surcharge, as
provided in Section (c) of this Appendix A

(b) Switching Charge Adjustment

(1) The Switching Charge shall be revised upward or downward each year by
a "Cost Factor'', beginning with the bill rendered for the month of July 2009, to compensate for
the increase or decrease in the cost ol'labor and material, as reflected in 100% of the change from
one year to the next in the "AAR Railroad Cost Indexes - Table A - Annual Indexes of Charge-
out Prices and Wage Rates (1977=100) - East - Materials, prices, wage rales and supplements
combined (excluding fuel)" (the "Cost Index") The Cost Factor shall be calculated for each
calendar year by taking the difference between the currently available Cost Index as of January 1,
and comparing that Cost Index with the Cost Index for Ihc immediately preceding year The Cost
Factor may be a positive or negative number

(2) The Switching Charge shall be revised by calculating the Cost Factor
(essential!) the percent of increase or decrease in the index lor the Litest calendar year as related
to the index for the previous calendar year) and applying that percentage to the then current
Switching Charge In computing the adjusted Switching Charge, any fraction of a cent less than
one-halt shall be dropped, and any fraction equal to or greater than one-half of u cent shall be
increased to the next whole cent

(3) In the event the base for Ihe Cost Index shall be changed from thai in
effect at Ihe effective dale of this Agreement, an appropriate revision shall be made 11 the STB
or any successor organization discontinues publication of the "AAR Railroad Cost Indexes", an
appropriate substitute for determining the percentage of increase or decrease shall be negotiated
by the parlies hereto

(4) In the event thai the Cost Faclor is a negative number, no adjustment to the
Trackage Rights Charge will take place for that calendar >ear Said negative Cost Faclor will be
taken into consideration in calculating subsequent years' Cost Factor Specifically, if the Cost
Index is negative for two years in a row, the Cost Factor for the second year shall be adjusted
downward assuming that the first year's negative Cost Index was taken into account If the Cosl
Factor goes negative for three years in a row. the rate shall be adjusted again by the Cosl Faclor
with Ihe assumption that the first two years' negative Cosl Index was taken into account, and so
on

21



(5) Notwithstanding any of the foregoing, under no circumstances shall the
Switching Charge be less than those reflected in the tables above except as provided in
subsection (a)

(c) Fuel Surcharge

The surcharge will be applied to the overall monthly invoice For a given month, take the
average of the DOE's Index value released on each of the Mondays during that month Using the
abo\e scale, determine the appropriate fuel surcharge to apply

(d) Pan Am Southern shall keep and maintain an accurate account of all loaded Cars
handled by it for the account of Springfield Terminal, and shall at the end of each month, render
an itemized bill, computed in accordance with the provisions herein, to Springfield Terminal tor
payment, provided, however, that for so long as Springfield Terminal is the Railroad Operator,
the bill shall be deemed delivered when prepared

(e) Should Springfield Terminal Intermodal Traffic volumes moved 10 or from the
Aver Intermodal Facility exceed, on average, twentv (20) revenue loads per week, and if such
volumes result in additional switching, terminal labor, utilities, maintenance or other fixed costs,
or result in the need to expand the Ayer Intermodal Facility, then Springfield Terminal, Norfolk
Southern and Pan Am Southern agree to work together in good faith (o develop adjustments to
access fees in order to better allocate the costs of the facility

(r) Springfield Terminal shall pay within thirty (30) days from receipt thereof, and
any errors or omissions in such bills shall be adjusted in subsequent billing
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LIMITED LIABILITY COMPANY AGREEMENT
OF

PAN AM SOUTHERN LLC

This Limited Liability Company Agreement (this "Agreement") of Pan Am
Southern LLC, a Delaware limited liability company (the '"Company"), is entered into pursuant
to and in accordance with the Delaware Limited Liability Company Act (the ''Act'1) and shall be
effective as of [ ' |, 2008 (the ''Effective Date"), by and between Norfolk Southern
Railway Company, a Virginia corporation (such corporation or any Permitted Transferee thereof,
the "NS Member"), and Boston and Maine Corporation, a Delaware corporation ("B&M" and,
together with any Permitted Transferee thereof, the "Pan Am Member"), as the Members
pursuant to the provisions of the Act.

RECITALS

WHEREAS, the NS Member, Pan Am Railways, Inc. ("Pan Am"), B&M, a
wholly-owned subsidiary of Pan Am, and Springfield Terminal Railway Company, a wholly-
owned subsidiary of Pan Am ("Springfield Terminal", and together with Pan Am and B&M, the
"Pan Am System Parties") have entered into a Transaction Agreement (the 'Transaction
Agreement"), dated as of [ ], 2008, which provides, among other things, for B&M to
contribute an undivided interest in the railroad lines originally owned or operated by B&M or its
Subsidiary, the Vermont & Massachusetts Railway, generally in New York, Vermont,
Connecticut, Massachusetts, and New Hampshire (the "Line") and certain other related assets
(together with the Line, the "Assets"), in each case described in Schedule 1.1 to the Transaction
Agreement, to the Company and for the NS Parent to cause the NS Member to make capital
contributions to the Company as described in Schedule 2.2 of the Transaction Agreement, in
each case in accordance with the provisions thereof,

WHEREAS, by executing this Agreement find the related Certificate of
Formation and filing the Certificate of Formation with the Secretary of State of the State of
Delaware, the parties hereto arc hereby and thereby forming the Company, and

WHEREAS, the parties hereto desire to enter into this Agreement to set forth
their rights and obligations as members of the Company

NOW, THEREFORE, in consideration of the foregoing facts and the mutual
covenants and agreements herein contained, and other good and valuable consideration, the
receipt and sufficiency of which arc hereby acknowledged, and intending to be legally bound
hereby, the parties hereto hereby agree as follows:

DEFINITIONS

Capitalized words and phrases used in this Agreement have the following
meanings:

"AAA" means the American Arbitration Association.

"Acceptance Agreement" shall have the meaning set forth in Section 102fd).



"Acceptance Period" shall have the meaning set forth in Section 102(0)

"Act" shall have the meaning set forth in the Recitals.

-Adjusted Capital Account Deficit1' means, with respect to any Member, the
deficit balance, if any, in such Member's Capital Account as of the end of the relevant Fiscal
Year, after giving effect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is
deemed to be obligated to restore pursuant to the penultimate sentences in Sections 1.704-2(g)(l)
and 1.704-2(i)(5) of the Regulations, and

(b) Debit to such Capital Account the items described in Sections 1 704-
1(b)(2)(ii)(d)(4), 1.704-l(b)(2)(iiXd)(5) and 1.704-1 (h)(2)("Xd)(6) of the Regulations

The foregoing definition of Adjusted Capital Account Deficit is intended to
comply with the provisions of Section 1.704-I(b)(2)(ii)(d) of the Regulations and shall be
interpreted consistently therewith

"Affiliate" means, with respect to any specified Person, (i) any other Person who,
directly or indirectly, controls, is under common control with, or is controlled by, such specified
Person, (ii) any other Person who is a director, officer, manager, member, partner or trustee of
the specified Person or a Person described in clause (i) of this definition or any spouse of the
specified Person or any such other Person, (lii) any relative of the specified Person or any other
Person described in clause (ii) of this definition, or (iv) any Person of which the specified Person
and/or any one or more of the Persons specified in clause (i), (ii) or (\i\) of this definition,
individually or in the aggregate, beneficially own 10% or more of any Jass ol Voting Securities.

"AgrecmcnC" shall have the meaning set forth in the Preamble Words such as
"herein," "hereinafter." "hereof," "'hereto"' and "hcrcunder" refer to thin Agreement as a whole,
unless the context otherwise requires.

**Assets1* shall have (he meaning set forth in the Recitals

"Assignment and Assumption Agreement Regarding Passenger Kail
Operations" means that agreement dated as of [ ], 2008 by and between
Springfield Terminal and the Company generally providing for the partial assignment of the
Springfield Terminal operating rights over the tracks of Massachusetts Bay Transportation
Authority

"Auditors" means the independent registered public accounting firm from time to
time engaged by the Company to audit its financial statements and results of operations The
Auditors shall initially be Gray, Gray and Gray, LLP Successor Auditors shall1 be appointed by
the Management Committee in accordance with Section 5 6.

"Aycr Switching Agreement" means that Ayer Switching Agreement, dated as
of the date hereof, between Springfield Terminal and the Company, generally governing the
switching by the Company of certain railcars of Springfield Terminal.



"B&M" shall have the meaning set forth in the Introductory Paragraph

"Bankruptcy" means, with respect to any Person, a Voluntary Bankruptcy or an
Involuntary Bankruptcy (as each such term is defined herein)

"Bill of Sale'1 shall mean that bill of sale generally providing for the contribution
to the Company by the Pan Am System Parties of all personal property included in the Assets.

"Budget" shall have the meaning set forth in Section 5.7faV

uBusiness" means the business conducted by the Company, including owning,
managing and maintaining the Assets, and making certain capital improvements to the same, and
performing certain haulage and other freight railroad transportation services, generally as a
private carrier

''Business Day41 means a day of the year on which banks are not required or
authorized to close in New York City.

"Business Plan" shall have the meaning set forth in Section 5 7(a).

"Capital Account" means, with respect to any Member, the Capital Account
maintained for such Member in accordance with the following provisions

(a) To each Member's Capital Account there shall be credited (1) such
Member's Capital Contributions, (2) such Member's distributive share of Profits and any items
in the nature of income or gain which are specially allocated pursuant to Section 3.3 and (3) the
amount of am Company liabilities assumed bj such Member or which are secured by am
Property distributed to such Member The principal amount of a promissory note which is not
readily traded on an established securities market and which is contributed to the Company by
the maker of the note (or a Member related to the maker of the note within the meaning of
Regulations Section 1.704-l(b)(2Xn)(c)) shall not be included in the Capital Account of any
Member until the Company makes a taxable disposition of the note or until (and to the extent)
principal payments are made on the note, all in accordance with Regulations Section 1.704-
Hb)(2Xiv)(d)(2)

(b) To each Member's Capital Account there shall be debited (1) the amount
of money and the Gross Asset Value of any Property distributed to such Member pursuant to any
provision of this Agreement, (2) such Member's distributee share of Losses and any items in the
nature of expenses, deductions or losses which are specially allocated pursuant to Section 3 3 and
(3) the amount of any liabilities of such Member assumed by the Company or which are secured
by any Property contributed by such Member to the Company

(c) In (he event a Membership Interest is Transferred in accordance with the
terms of this Agreement, the transferee shall succeed to the Capital Account of the transferor to
the extent it relates to the Transferred Membership Interest.



(d) In determining the amount of any liability for purposes of subparagraphs
(a) and (b) above, there shall be taken into account Code Section 752(c) and any other applicable
provisions of the Code and Regulations

The foregoing provisions and the other provisions of this Agreement relating to
the maintenance of Capital Accounts are intended to comply with Regulations Section 1 704-
l(b), and shall be interpreted and applied in a manner consistent with such Regulations. In the
event the Management Committee shall determine that it is prudent to modify the manner in
which the Capital Accounts or any debits or credits thereto (including, without limitation, debits
or credits relating to liabilities which arc secured by contributed or distributed property or which
are assumed by the Company or any Members), arc computed in order to comply with such
Regulations, the Management Committee may make such modification, provided that it is not
likely to have a material effect on the amounts distributed to any Person pursuant lo Section 11
upon the dissolution of the Company. The Management Committee also shall 0) make any
adjustments that are necessary or appropriate to maintain equality between the Capital Accounts
of the Members and the amount of capital reflected on the Company's balance sheet, as
computed for book purposes, in accordance with Regulations Section 1 704-1 Cb)(2)(iv)(q) and (ii)
make any appropriate modifications in the event unanticipated events might otherwise cause this
Agreement not to comply with Regulations Section 1 704-Kb).

"Capital Contribution" means, with respect to any Member, the amount of
money and the initial Gross Asset Value of any Property (other than money) contributed to the
Company with respect to the Membership Interest in the Company held or purchased by such
Member

"Capital Project" means those capital expenditures relating lo the Line as set
forth in the Budgets (including any Rollover Budgets) approved in accordance with this
Agreement.

"Capital Project Process" shall have the meaning set forth in Section 5.3fb).

"Capital Projects and Facility Management Agreement** means that Capital
Projects and Facility Management Agreement, dated as of the date hereof, by and among the
Company, Springfield Terminal, B&M and NSR, generally concerning the construction of the
Capital Projects and the hiring of the initial operators for certain specified facilities

"Capital Recovery Contributed Book Items" means Depreciation attributable
to the Assets contributed to the Company as described in Section 2.3 of the Transaction
Agreement

"Capital Recovery Contributed Tax Deductions'1 means depreciation and
amortization that arc allowed as a deduction for federal income-lax purposes and thai relate
solely to the tax basis of the Assets contributed to the Company as described in Section 2.3 of the
Transaction Agreement as determined on the date of their contribution to the Company.

"Capital Recovery Purchased Book Items" means (i) Depreciation attributable
to the Assets purchased by the Company as described in Section 3 of the Transaction Agreement
and attributable to the first $87,500,000 of Capital Projects to the extent such $87,500,000 is not



allowed as a deductible expense for federal income-tax purposes, and (n) expenses (including
any and all deductions associated with Rev. Proc. 2002-65) attributable to the first $87,500,000
of Capital Project*; allowed as a deductible expense for federal income-tax purposes.

"Capital Recovery Purchased Tax Deductions" means expenses, depreciation,
amortization, and other cost recovery deductions (including any and all deductions associated
with Rev Proc 2002-65) that are allowed as a deduction for federal income-tax purposes and
that relate solely (i) to the Assets purchased by the Company as described in Section 3 of the
Transaction Agreement and (n) to the first $87,500,000 of Capital Projects.

"Capital Transaction" shall mean any of the following (i) a sale, exchange,
transfer, assignment or other disposition oi'all or substantially all of the Company's Property or
all or substantially all of the rights in the Company's Property; (it) any condemnation or deeding
in lieu of condemnation of all or substantially all of the Company's Property; (iii) any financing
or refinancing of the Company's Property, (iv) any tire or other casualty to all or substantially all
of the Company's Property to the extent mat such funds are not paid to a lender or used to restore,
rebuild or repair the Company Property, and (v) any other transaction the proceeds of which, in
accordance with generally accepted accounting principles, are considered capital in nature.

"Certificate of Formation" means the Certificate of Formation filed with the
Secretary of State of the State of Delaware pursuant to the Act to form the Company, as
originally executed and amended, modified, supplemented or restated from time to time, as the
context requires.

"Claims" shall have the meaning set forth in Section 5 9fa).

"(losing Date*1 shall be the date the initial Capital Contributions are made under
Section 2 1 (a)

"CN" shall mean Canadian National Railway Company

"CoC Trackage Rights*1 shall have the meaning given to that term in Section
6.11.

"Code" means the United States Internal Revenue Code of 1986, as amended
from time to time.

"Committee Representative" shall have the meaning set forth in Section 5.2fbV

"Company" means the limited liability company formed pursuant to this
Agreement and the Certificate of Formation and the limited liability company continuing the
business of this Company in the event of dissolution of the Company as herein provided.

"Company Minimum Gain" has the same meaning as the term, "partnership
minimum gain." in Regulations Section 1.704-2(b)(2) and 1.704-2(d).

"CSX" shall mean CSX Transportation, Inc



"Damages" shall have the meaning set forth in Section 102fbV

"Default Sale Notice" shall have the meaning set forth in Section 10.2(c)

"Delaware Courts" shall have the meaning set forth in Section 13 3(a).

"Depreciation" means, for each Fiscal Year, an amount equal to the depreciation,
amortization or other cost recovery deduction allowable with respect to an asset for such Fiscal
Year, except that if the Gross Asset Value of an asset differs from its adjusted basis for federal
income tax purposes at the beginning of such Fiscal Year, Depreciation shall be an amount
which bears the same ratio to such beginning Gross Asset Value as the federal income tax
deprecation, amortization or other cost recovery deduction for such Fiscal Year bears to such
beginning adjusted tax basis; provided, however, that if the adjusted basis for federal income tax
purposes of an asset at the beginning of such Fiscal Year is zero, Depreciation shall be
determined with reference to such beginning Gross Asset Value using any reasonable method
selected by the Management Committee.

"Dispute" shall have the meaning set forth in Section 13.1

"Dissolution Event" shall have the meaning set forth in Section 111.

"Effective Date" shall have the meaning set forth in the Introductory Paragraph

"Exchange Act" means the Securities Exchange Act of 1934

"Facility Development Agreement" means an agreement executed by the
Members any time from the Execution Date (as defined in the Transaction Agreement) to, and
including, December 31, 2012, to develop an 810 bay automotive terminal at the location
commonly known as the San Vcl property on Willow Koad, in Ayer, Massachusetts, conforming
to plans reflected in Exhibit (INSERT] attached hereto.

"Fair Value" means the fair market value as determined by unanimous mutual
agreement reached by the Members, or in the event the Members are unable to agree, as
determined by on independent investment banking firm or firms or, in the case of any asset or
other item not customarily valued by an investment banking firm, a qualified independent
appraiser of the type customarily engaged in the valuation thereof (a "Qualified Appraiser"), in
accordance with the following procedure. In the case of any event which gives nsc to a
requirement to determine ''Fair Value" hcreundcr, the Management Committee shall be
responsible for initiating the process by which Fair Value shall be determined as promptly as
practicable, but in any event within twenty (20) days following such event and if the procedures
contemplated herein in connection with determining Fair Value have not been complied with
fully, then any such determination of Fair Value for any purpose hcreunder shall be deemed to be
preliminary and subject to adjustment pending full compliance with such procedures. Upon the
occurrence of an event requiring the determination of Fair Value, the Management Committee
shall give each Member notice of such event, and the Members shall engage in direct good faith
discussions to arrive at a mutually agreeable determination of Fair Value. In the event the
Members are unable to arrive at a mutually agreeable determination within thirty (30) days of the
notice, an independent investment banking firm of national standing or Qualified Appraiser of



national standing, as the case may be, selected by unanimous agreement of the Members shall
make such determination and render such opinion. The determination so made shall be
conclusive and binding on the Members. The fees and expenses of the investment banking firm
or Qualified Appraiser retained for such purpose shall be paid by the Company.

"Fiscal Quarter1' means any of the following-

(a) the period commencing on the date hereof and ending on the earliest to
follow the Closing Date of March 31, June 30 and September 30 ot the year in which the Closing
Date occurs,

(b) any subsequent three (3) month period commencing on each of January I,
April 1, July 1 and October 1 and ending on the last date before the next such date, and

(c) the period commencing on the immediately preceding January 1, April 1,
July 1, or October 1, as the case may be, and ending on the date on which all Property is
distributed to the Members pursuant to Section 11

"Fiscal Year" means any of the following'

(a) the period commencing on the date hereof and ending on December 31 of
the year in which the Closing Dale occurs,

(b) any subsequent twelve (12) month period commencing on January 1, and

(c) the period commencing on the immediately preceding January 1, and
ending on the date on which all Property is distributed to the Members pursuant to Section ]_!_

"Freight Rail Common Carrier" shall mean Springfield Terminal, NSR, or such
other freight rail common carrier that the Company, in accordance with the Agreement, admits to
the entirety or any portion of the I -me by way of haulage or trackage rights

"GAAP" means generally accepted accounting principles as in effect in the
United States of America, consistently applied.

"General Manager" means that individual so designated and appointed by the
Railroad Operator who shall be responsible for directing the day-to-day operations, management
and supervision of the Railroad Operator and shall be the single point of contact for the Members
with respect to all such matters.

"Gross Asset Value** means with respect to any asset, the asset's adjusted basis
for federal income tax purposes, except as follows*

(a) The initial Gross Asset Value of any asset contributed by a Member to the
Company shall be the gross fair market value (taking Code Section 770 l(g) into account) of such
asset on the date of contribution as determined by the Management Committee.



(b) The Gross Asset Values of all Company assets shall be adjusted to equal
their respective gross fair market values (taking Code Section 770 l(g) into account), as
determined by the Management Committee as of the following times: (A) the acquisition of an
additional interest in the Company by any new or existing Member in exchange for more than a
de minimis Capital Contribution; (B) the distribution by the Company to a Member of more than
a dc minimis amount of Company property as consideration for an interest in the Company; and
(C) the liquidation of the Company within the meaning of Regulations Section 1.704-
1 (b)(2)(u)(g), provided that an adjustment described in clauses (A) and (D) of this paragraph
shall be made only if the Management Committee reasonably determines thai such adjustment is
necessary to reflect the relative economic interests of the Members in the Company

(c) The Gross Asset Value of any Company asset distributed to any Member
shall be adjusted to equal the gross fair market value (taking Code Section 770] (g) into account)
of such asset on the date of distribution as determined by the Management Committee

(d) The Gross Asset Values of Company assets shall be increased (or
decreased) to reflect any adjustments to the adjusted tax basis of such assets pursuant to Code
Section 734(b) or Code Section 743(b), but only to the extent that such adjustments arc taken
into account in determining Capital Accounts pursuant to Regulations Section 1 704-l(b)-
(2)(iv)(m) and subparagraph (f) of the definition of "Profits" and "Losses", provided, however,
that Gross Asset Values shall not be adjusted pursuant to this subparagraph (d) to the extent that
an adjustment pursuant to subparagraph (c) is required in connection with a transaction that
would otherwise result in an adjustment pursuant to this subparagraph (d).

If the Gross Asset Value of an asset has been determined or adjusted pursuant to
subparagraph (a), (b) or (c), such Gross Asset Value shall thereafter be adjusted by the
Depreciation taken into account with respect to such asset, for purposes of computing Profits and
Losses

"Harvard Trackage Rights" shall mean the truckage rights granted pursuant to
the Springfield Terminal Joint Use Agreement.

"Indemnified Parties" shall huve the meaning set forth in Section 10.2(0

"Indemnified Persons'1 shall have the meaning set forth in Section 5 9.

"Investment Policies1' shall have the meaning set forth in Section 5 7fb)

"Industrial Development Project" shall mean a modification to the trackage
owned or operated by the Company in order to permit new or expanded access to rail service by
one or more new or potential rail service cuslomer(s), which modification takes place on the
property owned or operated by the Company, provided, however, that no bulk transload,
intcrmodal, and an auto distribution facility shall be considered on Industrial Development
Project.

"Involuntary Bankruptcy" means, with respect to any Person, without the
consent or acquiescence of such Person, the entering of an order for reliefer approving a petition
for relief or reorganization or any other petition seeking any reorganization, arrangement,



composition, readjustment, liquidation, dissolution or other similar relief under any present or
future bankruptcy, insolvency or similar statute, law or regulation, or the filing of any such
petition against such Person which petition shall not be dismissed within ninety (90) days, or
without the consent or acquiescence of such Person, the entering of any order appointing a
trustee, custodian, receiver or liquidator of such Person or of all or any substantial part of the
Property of such Person which order shall not be dismissed within ninety (90) days.

"IKS" means the Internal Revenue Service

"Issuance Items'* shall have the meaning set forth in Section 3 3fh)

"Items" shall have the meaning set forth in Section 3 4.

"Joint Operating Committee" or "JOC" shall have the meaning set forth in
Section 5 3fcV

".IV Transaction Agreements'* means, collectively, (i) the Transaction
Agreement (u) this Company Agreement, (iii) the NSR Joint Use Agreement, (iv) the
Assignment and Assumption Agreement Regarding Passenger Rail Operations, (v) the
Miscellaneous Assignment and Assumption Agreement, (vi) the Bill of Sale, (vii) the
Transportation Agreement Assignment and Divisions Allocation Agreement, (vni) the Aycr
Switching Agreement, (ix) the Springfield Terminal Joint Use Agreement, (x) the Capital
Projects and Facility Management Agreement, (xi) the Railroad Operating Agreement, and (xii)
the Option Agreement.

"Line" shall have the meaning set forth in the Recitals

"liquidation Period" shall have the meaning set forth in Section 11 7.

"Liquidator" shall have the meaning set forth in Section 11 9(ii)

"Losses" shall have the meaning set forth in the definition of'"Profits "

"Major Decision" shall have the meaning set forth in Section 5 6.

"Management Committee*' shall have the meaning set forth in Section 5 2(a).

"Members" means the Persons (i) who arc referred to as such in the opening
paragraph of this Agreement or who have become a new or substituted Member by acquisition of
a Membership Interest pursuant to the terms of this Agreement and (ii) who have not ceased to
be a Member.

"Member Nonrecourse Debt" has the same meaning as the term ''partner
nonrecourse debt" in Section 1.704-2(b)(4) of the Regulations.

"Member Nonrecourse Debt Minimum Cain" means an amount, with respect
to each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if



such Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in
accordance with Section 1 704-2(1X3) of the Regulations

"Member Nonrecourse Deductions11 has the same meaning as the term "partner
nonrecourse deductions" in Sections 1 704-2(i)(l) and 1.704-20X2) of the Regulations.

"Membership Interest'* means an ownership interest in the Company or any
portion of or interest in such interest, including any and all benefits to which the holder of such
interest may be entitled as provided in this Agreement, together with all obligations of such
Person to comply with the terms and provisions of this Agreement, the number of such
Membership Interests being reflected on Exhibit C hereto.

"Miscellaneous Assignment and Assumption Agreement" means the
Assignment and Assumption Agreement, dated the date hereof, by and between Pan Am. on
behalf of itself and its subsidiaries, including D&M and Springfield Terminal, and the Company

"Net Cash Flow" means for any period the gross cash proceeds of the Company
for such period (excluding Capital Contributions) less the portion thereof used to pay or establish
reserves for all Company expenses, debt payments, capital improvements, replacements, and
contingencies, all as determined by the Management Committee. "Net Cash Flow" shall not be
reduced by depreciation, amortization, cost recovery deductions, or similar allowances, but shall
be increased by any reductions of reserves previously established pursuant to the first sentence of
this definition.

"Net Cash Flow Forecast** shall have the meaning set forth in Section 5.7(a)

uNonrecourse Deductions** shall have the meaning set forth in Section 1.704-
2(b)(l) of the Regulations.

"Nonrecourse Liability** shall have the meaning set forth in Section 1.704-2(b)(3)
of the Regulations.

"Notice** shall have the meaning set forth in Section 12 I.

UNS Change in Control" shall mean: (1) the establishment of a voting trust as
described in 49 C.F R Part 1013-Guidelines for the Proper Use of Voting Trusts, or any
subsequent regulation, with regard to the acquisition by CSX or CN, or a subsidiary of cither, of
a controlling block of voting securities of the NS Member or any entity having direct or indirect
control over the NS Member, including but not limited to the NS Parent; (2) the submission to
the STB by CSX or CN, or a subsidiary of either, of any application, petition for exemption, or
notice of exemption seeking approval, or exemption from approval, to effect a change in control
of the NS Member or any entity having direct or indirect control over the NS Member; or (3) not
taking into account the NS Member's Membership Interest in the Company, the sale, transfer or
other distribution of all or substantially all of the assets of NSR to CSX or CN, or a subsidiary of
either

"NS Member** shall have the meaning set forth in the Preamble.
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''NS Member's Membership Interests1' shall have the meaning set forth in
Section 3.8.

"NS Parent" means Norfolk Southern Corporation, a Virginia corporation and
the ultimate parent of the NS Member.

"NSR" means Norfolk Southern Railway Company, a Virginia corporation and
an operating subsidiary of the NS Parent

"NSR Joint Use Agreement" shall mean the Joint Use Agreement, dated as of
the date hereof, by and between NSR, Springfield Terminal and the Company, generally
providing for certain haulage and trackage rights

"Officers" means Persons designated as officers of the Company by the
Management Committee for so long as any such Person remains an Officer in accordance with
the terms of this Agreement

"Option Agreement" shall mean that agreement dated as of May 1,2008 by and
among NSR, B&M and Pan Am generally concerning the grant of an option to NSR to acquire a
certain percentage interest in the Assets

"Pan Am" shall have the meaning set forth in the Recitals

"Pan Am Change in Control" shall mean: (1) the establishment of a voting trust
as described in 49 C.F R Part 1013 - Guidelines for the Proper Use of Voting Trusts, or any
subsequent regulation, with regard to the acquisition of a controlling block ot voting securities of
the Pan Am Member, Pan Am, B&M or Springfield Terminal, or any entity having direct or
indirect control over any of the same, including but not limited to the Pan Am Parent. (2) the
submission to the STB of any application, petition for exemption, or notice of exemption seeking
approval, or exemption from approval, to effect a change in control of the Pan Am Member, Pan
Am, B&M or Springfield Terminal or any entity having direct or indirect control over any of the
same, (3) any Permitted Transfer as described in Section 9 2 clauses (ft or (g): or (4) not taking
into account the Pan Am Member's membership interest in the Company, the bale, transfer or
other distribution of all or substantially all of the assets of the Pan Am Member, Pan Am, B&M
or Springfield Terminal

"Pan Am Member" shall have the meaning set forth in the Recitals

"'Pan Am Member's Membership Interests" shall have the meaning set forth in
Section 3.8

"Pan Am Parent*1 shall mean Pan Am Systems, Inc., a Florida corporation, and
the ultimate parent of the Pan Am Member

"Pan Am Sanvcl Construction Contribution" shall have the meaning set forth
in Section 2 3(a)

I I



"Pan Am Sanvel Construction Contribution Return*1 shall have the meaning
set forth in Section 4.2(al.

"Pan Am System Parties'* shall have the meaning set forth in the Recitals.

"Permitted Transfer" shall have the meaning set forth in Section 9.2

"Permitted Transferees" means a transferee pursuant to a Permitted Transfer

"Person" means an individual or a partnership, corporation, trust, association,
limited liability company or other entity.

"Priority Distribution" shall have the meaning set forth in Section 4 2Ca).

"Profit and Loss Allocation Percentage Interest11 shall be each Member's
Membership Interest as reflected on Exhibit A

"Profits" and "Losses** means, for each Fiscal Year, an amount equal to the
Company's taxable income or loss for such Fiscal Year, determined in accordance with Code
Section 703(a) (tor this purpose, all items of income, gain, loss, deduction or credit required to
be stated separately pursuant to Code Section 703(a)(l) shall be included in taxable income or
loss), with the following adjustments (without duplication):

(a) Any income of the Company that is exempt from federal income tax and
not otherwise taken into account in computing Profits or Losses pursuant to this definition of
"Profits" and "Losses" shall be added lo such taxable income or loss;

(h) Any expenditures of the Company described in Code Section 705(a)(2)(B)
or treated as Code Section 705(a)(2)(B) expenditures pursuant to Regulations Section 1.704-
l(b)(2)(iv)(i)< and not otherwise taken into account in computing Profits or Losses pursuant to
this definition of "Profits" and "Losses" shall be subtracted from such taxable income or loss;*

(c) In the event the Gross Asset Value of any Company asset is adjusted
pursuant to .subparagraphs (b) or (c) of the definition of Gross Asset Value, the amount of such
adjustment shall be treated as an item of gain (if the adjustment increases the Gross Asset Value
of the asset) or loss (if the adjustment decreases the Gross Asset Value of the asset) from the
disposition of such asset and shall be taken into account for purposes of computing Profits or
Losses;

(d) Gam or loss resulting from any disposition of Property with respect to
which gain or loss is recognized for federal income tax purposes shall be computed by reference
to the Gross Asset Value of the Property disposed of, notwithstanding that the adjusted tax basis
of such Property differs from its Gross Asset Value;

(e) In lieu of the depreciation, amortization, and other cost recovery
deductions taken into account in computing such taxable income or loss, there shall be taken into
account Depreciation for such Fiscal Year, computed in accordance with the definition of
Depreciation,
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(f) To the extent an adjustment to the adjusted tax basis of any Company
asset pursuant to Code Section 734(b) is required, pursuant to Regulations Section 1 704-
(b)(2)(iv)(m)(4), to be taken into account in determining Capital Accounts as a result of a
distribution other than in liquidation of a Member's interest in the Company, the amount of such
adjustments shall be treated as an item of gain (if the adjustment increases the basis of the asset)
or loss (if the adjustment decreases such basis) from the disposition of such asset and shall be
taken into account for purposes of computing Profits and Losses, and

(g) Notwithstanding any other provision of this definition, any items which
arc specially allocated pursuant to Section 3 3 shall not be taken into account in computing
Profits or Losses

The amounts of the items of Company income, gain, loss, deduction or credit
available to be specially allocated pursuant to Section 3.3 shall be determined by applying the
rules analogous to those set forth in subparagraphs (a) through (g) above.

"Property" means all real and personal properly acquired by the Company,
including cash, and any improvements thereto, and shall include both tangible and intangible
property.

"Proposed Capital Projects" means those capital expenditures anticipated to he
constructed over the three (3) year period commencing on the date hereof, as identified more
specifically in Exhibit B.

"Qualified Appraiser" shall have the meaning set forth in the definition of'"Fair
Value".

"Rail Carrier" means a Freight Rail Common Carrier or a passenger rail carrier

"Railroad Operating Agreement" means the Railroad Operating Agreement,
dated as of the date hereof, between the Company and Springfield Terminal, generally
concerning the railroad operating and administrative services provided by Springfield Terminal
for the Company

"Railroad Operator" means the Springfield Terminal or such other Person as the
Management Committee may designate pursuant to this Agreement and the Railroad Operating
Agreement, which shall be responsible for performing day-to-day railroad operations for the
Company.

"Regulations" means the Treasury Regulations, including temporary and
proposed Regulations, promulgated under the Code, as such regulations are amended from time
to time.

"Rollover Budget" shall liavc the meaning set forth in Section 5.7(a).

"Rules" shall have the meaning set forth in Section 13.3(0").

"Securities Act" means the Securities Act of 1933.
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"Springfield Terminal" shall have the meaning set forth in the Recitals.

"Springfield Terminal Joint Use Agreement11 means the trackage rights
agreement, dated as of the date hereof, among NSR, Springfield Terminal and the Company,
generally providing for the grant, by the Company to Springfield Terminal, of certain trackage
rights.

"Tax Matters Partner11 shall mean the "tax matters partner," as that term is
defined in Section 6231(a)(7) of the Code of the Company, with all of the rights, duties and
powers provided for in Sections 6221 through 6234 of the Code.

"Transaction Agreement'* shall have the meaning set forth in the Recitals.

"Transfer" means, as a noun, any voluntary or involuntary transfer, distribution,
sale, pledge, assignment or hypothecation or other disposition and, as a verb, voluntarily or
involuntarily to transfer, sell, pledge, assign or hypothecate or otherwise dispose of.

"Transportation Agreement Assignment and Divisions Allocation
Agreement" means that agreement dated as of [ J generally providing for the assignment of
existing customer transportation agreements and setting forth the respective divisions for
transportation services to be provided by the Company under certain existing and future contract
and tariff movements.

"Voluntary Bankruptcy" means, with respecl to any Person, any of the
following:

(a) the inability of such Person generally to pay its debts as such debts
become due, or an admission in writing by such Person of its inability to pay its debts generally
or a general assignment by such Person tor the benefit of creditors

(b) the filing of any petition or answer by such Person seeking to adjudicate
itself as bankruptcy or insolvent, or seeking tor itself any liquidation, winding up, reorganization,
arrangement, adjustment, protection, relief, or composition of such Person or its debts under any
law relating to bankruptcy, insolvency or reorganization or relief of debtors, or seeking,
consenting to, or acquiescing in the entry of an order for relief or the appointment of a receiver,
trustee, custodian or other similar official for such Person or for any substantial part of its
Property, or

(c) corporate action taken by such Person to authorize any of the actions set
forth above.

"Voting Securities'1 shall mean any securities of any Person which vote generally
in the election of directors

"Wholly-Owned Affiliate" of any Person means

(a) an Affiliate of such Person one hundred percent (100%) of the voting
stock or beneficial ownership of which is owned by such Person, or by any Person who, directly
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or indirectly, owns one hundred percent (100%) of the voting stock or beneficial ownership of
such Person,

(b) an Affiliate of such Person who, directly or indirectly, owns one hundred
percent (100%) of the voting stock or beneficial ownership of such Person, and

(c) any Wholly-Owned Affiliate of any Affiliate described in clause (a) or
clause (b)

SECTION 1
THE COMPANY

1.1 Formation and Continuation. The Members hereby agree to organize the
Company as a limited liability company under and pursuant to the provisions of the Act and
upon the terms and conditions set forth in this Agreement The rights and liabilities of the
Members shall be as provided under the Act, the Certificate of Formation and this Agreement

1 2 Name. The name of the Company shall be Pan Am Southern LLC and all
business of the Company shall be conducted in such name or, in the discretion of the
Management Committee, under any other name

1 3 Purpose. Powers.

(a) Generally.

(i) The purpose of the Company is to engage in the
Business and in any other lawful activity for which a limited liability company may be
organized under the Act

(ii) 1 he Company has the power to do any and all acts
necessary, appropriate, proper, advisable, incidental or convenient to or in furtherance of
the purposes of the Company set forth in Section 1 3£a) and has, without limitation, any
and all powers that may be exercised on behalf of the Company by the Management
Committee pursuant to Section 5

(b) Carrier Status

(i) Notwithstanding the generality of Section l.3(aV the
Members intend that the Company shall be a rail carrier, as that term is defined in 49
U S.C § 10101(5), that performs transportation services over the Line

(ii) The Company may participate or appear in any rates,
routes or divisions relating to any freight traffic whatsoever to, from and over the Line,
and shall be entitled to or responsible for any freight charges relating to such freight
traffic The Company may quote or establish any rale and service terms applicable to
freight transportation services to, from or over the Line, enter into transportation
contract:* with persons, provide for freight transportation services to, from or over the
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Line, and undertake to perform any for-hi re transportation services directly, in its own
name or for its own account, for any person, subject to Section 5.6fxxil

1 4 Principal Place of Business. Chief Executive Office and Registered Office.
The principal place of business and chief executive office of the Company shall be located at the
offices of Pan Am Railways, Iron Morse Park, North 13illcrica, MA 01862-1692, or in such other
place as the Management Committee may determine from time to time The registered office of
the Company in the State of Delaware initially is located at c/o 'I he Corporation Trust Company,
1209 Orange Street, Wilmington, New Castle County, Delaware 19801

1.5 Term The term of the Company commenced on the date the Certificate of
Formation was filed in the office of the Secretary of State of the State of Delaware in accordance
with the Act and shall continue until the winding up and liquidation of the Company and its
business is completed following a Dissolution Event, as provided in Section 11

1 6 Filings: Agent for Service of Process.

(a) The Members shall promptly after the execution of this Agreement
cause the Certificate of Formation to be filed in the Office of the Secretary of Slate of the State
of Delaware in accordance with the provisions of the Act. 'I"he Management Committee shall
take, or cause to be taken, any and all actions reasonably necessary to perfect and maintain the
status of the Company as a limited liability company under the laws of the State of Delaware,
including the preparation and filing of such amendments to the Certificate of Formation and such
other assumed name certificates, documents, instruments and publications as may be required by
law, including, without limitation, action to reflect.

(i) A change in the Company name,

(ii) A correction of false or erroneous statements in the
Certificate of Format ion or the desire of the Members to make a change in any statement
therein in order that it shall accurately represent the agreement among the Members, or

(m) A change in the time for dissolution of the Company if
approved by the Members as evidenced by an amendment to this Agreement (approved
as provided herein).

(b) The Members and the Management Committee shall execute and
cause to be filed original or amended certificates and shall take any and all other actions as may
be reasonably necessary to perfect and maintain the status of the Company as a limited liability
company or similar type of entity under the laws of any other jurisdictions in which the
Company engages in business

(c) The registered agent for service of process on the Company in the
State of Delaware shall be The Corporation Trust Company or any successor as appointed by the
Members in accordance with the Act

(d) Upon the dissolution and completion of the winding up and
liquidation of the Company in accordance with Section 11. the Management Committee (and, if
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necessary and requested by the Management Committee, the Members) shall promptly execute
and cause to be tiled certificates of cancellation, statements of intent to dissolve and articles of
dissolution in accordance with the Act and the laws of any other jurisdictions in which the
Management Committee deems such filing necessary or advisable.

1.7 Title to Property All Property owned by the Company shall be owned by
the Company as an entity and no Member shall have any ownership interest in such Property in
its individual name, and each Member's Membership Interests in the Company shall be personal
property for all purposes At all times after the date hereof, the Company shall hold title to all of
its Property in the name of the Company and not in the name of any Member

1 8 Payments of Individual Obligations. The Company's credit and assets shall
be used solely for the benefit of the Company and no asset of the Company shall be Transferred
or encumbered for, or in payment of, any individual obligation of any Member.

SECTION 2
MEMBERS' CAPITAL CONTRIBUTIONS

2.1 Initial Capital Contributions

(a) Pursuant to the Transaction Agreement and simultaneously with
the execution of this Agreement, (i) the NS Member has made the initial Capital Contribution
described in Section 2 2fa) of the Transaction Agreement and (n) the Pan Am Member has made
an initial Capital Contribution described in Section 2 3(a} of the Transaction Agreement

(h) Pursuant to the Transaction Agreement and simultaneously with
the execution of this Agreement, the Pan Am Member has also contributed or caused to be
contributed to the Company, and the Company has assumed, the Assumed Liabilities (as such
term is defined in Section 2 4 or"the Transaction Agreement)

2 2 Initial Capital Accounts The Company shall establish an individual
Capital Account for each Member. The Company shall determine and maintain each Capital
Account in accordance with Regulations Section 1.704-l(b)(2)(iv) The initial Capital Accounts
of the Members as of the date hereof arc as reflected in Exhibit 2.2.

2 3 Subsequent Canital Contributions

(a) If the Members execute a Facility Development Agreement, the Pan Am
Member shall contribute to the Company the aniount(s) contemplated in such Facility
Development Agreement (the "Pan Am Sanvel Construction Contribution").

(b) If the Pan Am Member is entitled to a priority distribution of Net Cash
Flow under Section 4 2fa) in an amount that exceeds the Net Cash Flow for a given year, then
the NS Member shall contribute an amount necessary for the Company to pay the full amount of
the Priority Distribution for that year.
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2.4 Withdrawal and Return of Capital. No Member shall withdraw any of its
capital without the consent of the other Members, except upon the dissolution or liquidation of
the Company to the extent provided in this Agreement. Under circumstances requiring or
permitting a return of any Capital Contribution, no Member shall have the right to receive
property other than cash except as may be specifically provided in Section U.2(d).

SECTION 3
ALLOCATIONS

3 1 Profits After giving effect to the special allocations set forth in Section
3.3. Profits for any Fiscal Year shall be allocated to the Members as follows:

(a) First, Profits shall be allocated to each Member in an amount
necessary to offset any previous allocations of Loss lo such Member pursuant to Section 3 4.

(b) Second, Profits less any amounts allocated under Section 3 Ifa)
shall be allocated to the Members in proportion to their respective Profit and Loss Allocation
Percentage Interests.

3 2 Losses. After giving effect to the special allocations set forth in Section
3_3 and subject to Section 3.4. Losses tor any Fiscal Year shall be allocated to the Members in
proportion to their Profit and Loss Allocation Percentage Interests

3 3 Special Allocations The following special allocations shall be made in
the following order:

(a) Minimum Gain Charuchack J-xcept as otherwise provided in
Regulations Section 1.704-2(0, notwithstanding any other provision of this Section 3. if (here is
a net decrease in Company Minimum Gam during any Fiscal Year, each Member shall be
specially allocated items of Company income and gain for such Fiscal Year (and, if necessary,
subsequent Fiscal Years) in an amount equal to such Members share of the net decrease in
Company Minimum Gain, determined in accordance with Regulations Section 1.704-2(g).
Allocations pursuant to the previous sentence shall be made in proportion to the respective
amounts required to be allocated to each Member pursuant thereto. The items to be so allocated
shall be determined in accordance with Regulations Sections 1.704-2(f)(6) and 1.704-2(j)(2).
This Section 3.3(a) is intended to comply with the minimum gain chargcback requirement in
Regulations Section 1.704-2(0 an(lsna^ be interpreted consistently therewith

(b) Member Minimum Gain Chargcback. Exccptasothcrwi.se
provided in Regulations Section 1.704-2(i)(4), notwithstanding any other provision of this
Section 3. if there is a net decrease in Member Nonrecourse Debt Minimum Gain attributable to
a Member Nonrecourse Debt during any Fiscal Year, each Member who has a share of the
Member Nonrecourse Debt Minimum Gain attributable to such Member Nonrecourse Debt,
determined in accordance with Section 1.704-2(i)(5) of the Regulations, .shall be specially
allocated items of Company income and gain for such Fiscal Year (and, if necessary, subsequent
Fiscal Years) in an amount equal to such Member's share of the net decrease in Member
Nonrecourse Debt, determined in accordance with Regulations Section 1.704-2(i)(4)
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Allocations pursuant to the previous sentence shall be made in proportion to the respective
amounts required to be allocated to each Member pursuant thereto The items Lo be so allocated
shall be determined in accordance with Regulations Sections 1 704-2(i)(4) and 1 704-2(j)(2)
This Section 3.3fb) is intended to comply with the minimum gain chargeback requirement in
Regulations Section 1.704-2(i)(4) and shall be interpreted consistently therewith.

(c) Qualified Income Offset In the event any Member unexpectedly
receives any adjustments, allocations, or distributions described in Regulations Sections 1.704-
\(b)(2)(ii)(d)(4), 1 704-l(b)(2)(ii)^^;, or 1.704-l(b)(2)(ii)(4(d*;, items of Company income
and gam shall be specially allocated to such Member in an amount and manner sufficient to
eliminate, to the extent required by the Regulations, the Adjusted Capital Account Deficit of the
Member as quickly as possible, provided that an allocation pursuant to this Section 3 3(c} shall
be made only if and to the extent that the Member would have an Adjusted Capital Account
Deficit after all other allocations provided for in this Section 3 have been tentatively made as if
this Section 3 3fc) were not in the Agreement

(d) Gross Income Allocation. In the event any Member has a deficit
Capital Account at the end of any Fiscal Year which is in excess of the sum of the amount such
Member is deemed obligated to restore pursuant to the penultimate sentences of Regulations
Sections 1.704-2(g')(l) and 1.704-2(i)(5), each such Member shall be specially allocated items of
Company income and gam in the amount ot such excess as quickly as possible, provided that an
allocation pursuant to this Section 3 3fd) shall be made only if and to the extent that such
Member would have a deficit Capital Account in excess of such sum after all other allocations
provided for in this Section 3 have been made as if Section 3 ?(c) and this Section 3 3(d) were
not in the Agreement

(e) Nonrecourse Deductions Nonrecourse Deductions for any Fiscal
Year shall be specially allocated to the Members in proportion to (heir respective Profit and Loss
Allocation Percentage Interests.

(0 Member Nonrecourse Deductions Any Member Nonrecourse
Deductions for any Fiscal Year shall be specially allocated to the Member who bears the
economic nsk of loss with respect to the Member Nonrecourse Debt to which such Member
Nonrecourse Deductions are attributable in accordance with Regulations Section 1.704-2(i)(l)

(g) Section 754 Adjustments. To the extent an adjustment to the
adjusted tax basis of any Company asset, pursuant to Code Section 734(b) or Code Section 743(b)
is required, pursuant to Regulations Sections 1.704-1 (b)(2)(iv)(/H)(2) or 1.704-l(b)(2)(iv)(/n)(4),
to be taken into account in determining Capital Accounts as the result of a distribution to a
Member in complete liquidation of such Member's interest in the Company, the amount of such
adjustment to Capital Accounts shall be treated as an item of gain (if the adjustment increases the
basis of the asset) or loss (if the adjustment decreases such basis) and such gam or loss shall be
specially allocated to the Members in accordance with their Percentage Interests in the event
Regulations Section 1.704-l(b)(2)(iv)(m)(2) applies, or to the Member to whom such distribution
was made in the event Regulations Section 1.704-l(b)(2)(iv)(m)(4) applies.
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(h) Allocations Relating to Taxable Issuance of a Membership Interest
Any income, gain, loss or deduction realized as a direct or indirect result of the issuance of a
Membership Interest by the Company to a Member (the "Issuance Items") shall be allocated
among the Members so that, to the extent possible, the net amount of such Issuance Items,
together with all other allocations under this Agreement to each Member shall be equal to the net
amount that would have been allocated to each such Member if the Issuance Items had not been
realized.

(i) Guaranteed Payments. To the extent any compensation paid to any
Member by the Company, including any fees payable by the Company to any Member, is
determined by the Internal Revenue Service not to be a guaranteed payment under Code Section
707(c) or is not paid to the Member other than in its capacity as a partner (Member) within the
meaning of Code Section 707(a), the Member shall be specially allocated gross income of the
Company in an amount equal to the amount of that compensation

(l) Capital Recovery Contributed Book Items. The Capital Recovery
Contributed Book Items shall be specially allocated nmety-nmc (99) percent to the Pan Am
Member and one (1) percent to the NS Member

(k) Capital Recovery Purchased Book Items. The Capital Recovery
Purchased Book Items shall be specially allocated one (1) percent to the Pan Am Member and
ninety-nine (99) percent to the NS Member.

(1) Special Allocations of Gain from Capital Transactions Gain for
each item of Property arising from a Capital Transaction (computed by reference to Gross Asset
Value) in excess of any gain allocated pursuant to Sections 3 3(u) and (hi above shall be
allocated to a Member up to and in proportion to the excess of (i) the amounts allocated to the
Member pursuant to Sections 3 3Q) and (k) above, ovci (11) the sum of (A) amounts previously
allocated in such Member pursuant to this Section 3 3(1), (B) the amount of gain allocated to the
Member pursuant to Sections 3 3(a) and (b) above, and (C) such Member's remaining share of
Company Minimum Gain and Member Nonrecourse Minimum Gain Any remaining gain from
a Capital Transaction shall be allocated between the Members pursuant to Section 3.1. Gain for
tax purposes shall be consistent with the allocations under this Section 3.3(1) and Section 3 6.

(m) Special Allocation ot'Incomc Related to Priority Distributions. In
each Fiscal Year of the Company, the Company shall allocate to the Pan Am Member an amount
of gross income equal to the Pan Am Sanvcl Construction Contribution Return.

3.4 Loss Limitation. Losses allocated pursuant to Section 3.2. together with
Capital Recovery Contributed Book Items and Capital Recovery Purchased Book Items allocated
pursuant to Sections 3 3(j) and 3 3(k) (the "Items"), shall not exceed the maximum amount of
Losses and Items that can be allocated without causing any Member to have an Adjusted Capital
Account Deficit at the end of any Fiscal Year. In the event some but not all of the Members
would have Adjusted Capital Account Deficits as a consequence of an allocation of Losses and
(terns pursuant to Section 3.2 and Sections 3.3(D and 3 3(k"). the limitation set forth in this
Section 3.4 shall be applied on a Member by Member bo&is and Losse.s and Items not allocable to
any Member as a result of such limitation shall be allocated to the other Members in accordance
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with the positive balances in such Member's Capital Accounts (including the adjustment
described in subparagraphs (a) and (b) of the definition of "Adjusted Capital Account Deficit")
so as to allocate the maximum permissible Losses and Items to each Member under Regulations
Section 1.704-l(b)(2)(ii)(W) Subsequent Profits shall be specially allocated hereunder to charge
back any Losses and Items disproportionately allocated to the Members pursuant to this Section
3.4. pro rata in accordance with the amount of such excess Losses and Items allocated hereunder
and not charged back hereby.

3.5 Other Allocation Rules.

(a) For purposes of determining the Profits, Losses, or any other items
allocable to any period, Profits, Losses, and any such other items shall be determined on a daily,
monthly, or other basis, as determined by the Management Committee using any permissible
method under Code Section 706 and the Regulations thereunder

(b) The Members arc aware of the income tax consequences of the
allocations made by this Seclion_3 and hereby agree to be bound by the provisions of this Section
3 in reporting their shares of Company income and loss for income tax purposes

(c) Solely for purposes of determining a Member's proportionate share
of the "excess nonrecourse liabilities" of the Company within the meaning of Regulations
Section 1.752-3(a)(3), the Members' interests in Company Profits are in proportion to their
Percentage Interests

(d) To the extent permitted by Regulations Section I.704-2(h)(3), the
Management Committee shall endeavor to treat distributions of Net Cash Flow as having been
made from the proceeds of a Nonrecourse Liability or a Member Nonrecourse Debt only to the
extent that such distributions would cause or increase an Adjusted Capital Account Deficit for
any Member

(e) In the event the IRS adjusts the amount oi any fees, interest, or
other amounts paid to a Member or an Affiliate of a Member pursuant to this Agreement or any
other agreement between the Company and such Member or Affiliate, and such amounts are or
were treated as deductible by the Company, whether in reliance upon Section 162, 163, 707(a) or
707(c) of the Code or otherwise, then

(i) In the case of an upward adjustment, there shall be
allocated to the Member who received (or whose Affiliate received) or is treated as
having received such payments an amount of loss or deduction for the taxable year in or
with respect to which such fees, interest or other amounts were adjusted equal to the
amount of the increase of such fees, interest, or other amounts, and

(ii) In the case of a downward adjustment, there shall be
allocated to the Member who received (or whose Affiliate received) or is treated as
having received such payment an amount of gross income for the taxable year in or with
respect to which such fees, interest, or other amounts were adjusted equal to the amount
of the decrease of such fees, interest, or other amounts
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3.6 Tax Allocations: Code Section 704fc).

In accordance with Code Section 704(c) and the Regulations thereunder,
income, gain, loss, deduction and credit with respect to any Property contributed to the capital of
the Company shall, solely for tax purposes, be allocated among the Members so as to take
account of any variation between the adjusted basis ol'such Property to the Company for federal
income tax purposes and its initial Gross Asset Value (computed in accordance with the
definition of Gross Asset Value) using the traditional method set forth in Regulations Section
1.704-3(b)

3 7 Revaluation of Capital Accounts Capital Accounts shall not be revalued
in connection with the Capital Contributions described in Schedule 2 2(a) of the Transaction
Agreement and described in Section 2.1 (a) and 2.3(_a) and fb) of this Agreement.

3 8 Membership Interests The NS Member and the Pan Am Member shall
have the Membership Interests reflected in Exhibit C, and such Membership Interests shall be
referred to as the "NS Member's Membership Interests" and the Tan Am Member's
Membership Interests", respectively.

3.9 Special Election

The Company shall elect on its federal income tax return for its first Fiscal
Year to use the safe harbor method of accounting for track structure expenditures provided in
Rev Proc 2002-6S and follow such safe harbor method of accounting until the Members
unanimously agree otherwise

SECTION 4
DISTRIBUTIONS

4 1 Distributions Except as otherwise provided in this Section 4 or Section
11. and after distribution of the cumulative amounts contemplated by Section 4.2 of this
Agreement, remaining Net Cash Flow, if any, shall be distributed upon the approval of the
Management Committee

42 Priority Distributions.

(a) Once all the improvements constructed under the Facility Development
Agreement are determined by the Management Committee to have been placed in service, seven
equal annual priority distributions from annual Net Cosh Flow (each a "Priority Distribution" or
in the aggregate, "Priority Distributions") shall be made to the Pan Am Member with the first
annual priority distribution to be made on the date that the Management Committee determines
all the improvements arc placed in service The amount of each annual Priority Distribution
shall be determined by calculating the payment on a seven-year self-amortizing six-year loan on
the difference between the Pan Am Sanvel Construction Contribution and the amount of the first
annual Priority Distribution using an interest rate of six percent (6%), which interest rate may be
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adjusted to the smallest extent possible only if necessary to achieve seven equal annual Priority
Distributions For example, if the amount of the Pan Am Sanvel Construction Contribution were
Two Million Dollars ($2,000,000) and all the improvements constructed under the Facility
Development Agreement were placed in service on January 1,2010, then each of the seven
annual Priority Distributions (the first Priority Distribution being made on January 1,2010 and
the seventh Priority Distribution being made on January 1, 2016) would be 'ITiree Hundred
Thirty-Eight Thousand Dollars ($338,000), calculated by reducing the Pan Am Sanvel
Construction Contribution of Two Million Dollars ($2,000,000) by Three Hundred Thirty-Eight
Thousand Dollars ($338,000) and computing the annual payment on a six-year self-amortizing
($1,662,000) loan with a six and one thousandth percent (6 001%) interest rate, which would
have six annual payments of Three Hundred Thirty-Eight Thousand Dollars ($338,000)
each. The portion of each of the last six Priority Distributions that would constitute interest
under the self-amortizing loan calculation shall be known as the "Pan Am Sanvel Construction
Contribution Return," which in the example would be Three Hundred Sixty-Six Thousand
Dollars (3366,000) in the aggregate. If Net Cash Flow is insufficient to support any such annual
priority distribution, the Company will distribute the difference from readily available funds

(b) The Company shall distribute simultaneously to each Member an
amount equal to that Member's reasonable fees incurred incident to the organization of the
Company, such as legal fees related to negotiation and preparation of this Agreement, accounting
fees for services incident to the organization of the Company, and filing fees. Such distribution,
which is for the purpose of reimbursing the Members for such costs, shall not exceed [$ INSERT)
for the Pan Am Member and shall not exceed [SINSFRT] for the NS Member.

(c) Notwithstanding anything to the contrary in Section 4 1. for each
Fiscal Year of the Company, Net Cash Flow shall be distributed on at least an annual basis.
Such distribution of Net Cash flow shall he made pro rala to the Members in accordance with
each Member's Profit and Loss Allocation Percentage Interest after taking inlo account the
priority distribution described in Section 4.2fa1.

4 3 Amounts Withheld All amounts withheld pursuant to the Code or any
provision of any state, local or foreign tax law with respect to any payment, distribution or
allocation to the Company or the Members shall be treated as amounts paid or distributed, as the
case may be, to the Members with respect to which such amount was withheld pursuant to this
Section 4 3 for all purposes under this Agreement The Company is authorised to withhold from
payments and distributions, or with respect to allocations to the Members, and to pay over to any
federal, state and local government or any foreign government, any amounts required to be so
withheld pursuant to the Code or any provisions of any other federal, state or local law or any
foreign law, and shall allocate any such amounts to the Members with respect to which such
amount was withheld. The withholdmgs by the Company referred to in this Section 4 3 shall be
made at the appropriate applicable statutory rale under the applicable tax as determined by the
Management Committee.

4.4 Limitations on Distributions. The Company shall make no distributions to
the Members except (i) as provided by and in accordance with this Section 4 and Section 11 or as
agreed to by all of the Members and (li) in conformancc with the Act.
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4.5 Distributions and Allocations in Respect of a Transferred Membership
Interest. If any Membership Interest is Transferred during any Fiscal Year in compliance with
the provisions of Section 9 or Section 10 or additional Members are admitted to the Company
after the date hereof on different dates during any Fiscal Year, Profits, Losses, each item thereof,
and all other items attributable to the Transferred Membership Interest or the newly issued
Membership Interest, as the case may be, for such Fiscal Year shall be divided and allocated
among the Members by taking into account their varying Profit and Loss Allocation Percentage
Interests during the Fiscal Year in accordance with Code Section 706(d), using the inlenm-
closing-of-thc-books method unless the Members agree otherwise in writing In the case of a
Transferred Interest, all distributions on or before the date of such Transfer shall be made to the
transferor, and all distributions thereafter shall be made to the transferee Solely for purposes of
making such allocations and distributions, the Company shall recognize such Transfer not later
than the end of the calendar month during which it is given notice of such Transfer, provided that,
if the Company is given notice of a Transfer at least ten (10) Business Days prior to the Transfer,
the Company shall recognize such Transfer as of the date of such Transfer, and provided further
that if the Company does not receive a notice stating the date such Membership Interest (or
portion thereof) was Transferred and such other information as the Management Committee may
reasonably require within thirty (30) days after the end of the Fiscal Year during which the
Transfer occurs, then all such items shall be allocated, and all distributions shall be made, to the
Person who, according to the books and records of the Company, was the owner of the
Membership Interest on the last day of such Fiscal Year.

SECTION 5
MANAGEMENT

5 1 Manner of Operations The Members each agree to act in good faith to
operate the Company in a manner reasonably designed to maximize the long-term value of the
Company as a whole

5.2 Management Committee.

(a) Management by the Management Committee. Subject to the
provisions of this Agreement, the business, property and affairs of the Company shall be
managed, and all powers of the Company shall be exercised, by or under the direction of a
management committee (the "Management Committee11). Without limiting the generality of the
foregoing, but subject to the express limitations set forth elsewhere in this Agreement, the
Management Committee shall have all necessary powers to manage and carry out the purpose,
business, property and affairs of the Company. Notwithstanding anything to the contrary herein,
the Management Committee shall cause the Company to effectuate Section 9 of the Transaction
Agreement.

(b) Composition of Management Committee. The Management
Committee shall consist of: (i) prior to a Pan Am Change in Control, six (6) committee
representatives, three (3) of whom shall be designated by the Pan Am Member and three (3) of
whom shall be designated by the NS Member, and alternates appointed by the Pan Am Member
and the NS Member, respectively, to serve in the absence or unavailability of a committee
representative, or (li) upon and after a Pan Am Change in Control, immediately and without the
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need for any action of any Member or any other Person, five (5) committee representatives, two
(2) of whom shall be designated by the Pan Am Member and three (3) of whom shall be
designated by the NS Member, in each case with alternates appointed by the Pan Am Member
and the NS Member, respectively, to serve in the absence or unavailability of a committee
representative (each, including alternates, a ''Committee Representative"). Each Committee
Representative shall serve at the pleasure of the Member or Members who designated such
Committee Representative The initial Committee Representatives are identified in Exhibit 5 2(b)
attached hereto. Any Committee Representative may resign upon written notice to the Member
who designated such Committee Representative and to the Company The resignation of any
such Committee Representative shall take effect upon receipt of such notice, or at such later time
as shall be specified in such notice. A Committee Representative may be removed at any time
with or without cause by the Member who originally designated such Committee Representative.
Except as governed by Section 10 for an Event of Default by a Member, any vacancy occurring
for any reason in the number of Committee Representatives ±>hall be filled by the Member who
originally designated the Committee Representative whose position has become vacant A
Member shall provide written notice to all other Members of the identity of a new Committee
Representative when that new Committee Representative is designated, provided, however, that
the provision of said written notice shall not be a prerequisite to said designation nor the ability
of said Committee Representative to participate in the governance of the Company. The
Chairman of the Management Committee shall be appointed by the Pan Am Member in all even
numbered calendar years and by the NS Member in all odd numbered calendar years, provided
that, upon and after a Pan Am Change in Control, the Chairman of the Management Committee
shall be appointed by the NS Member.

(c) Independent Activities Except as otherwise restricted by the
provisions of this Agreement or any other agreement between the Company and the Person
acting as Committee Representative, each Committee Representative in his capacity as a
Committee Representative shall be required to devote such time to the affairs of the Company as
may be necessary to serve the Company in such capacity and shall be tree to serve any other
Person or enterprise in any capacity that such Committee Representative may deem appropriate
in his discretion.

5.3 Committees of. or reporting to. the Management Committee.

(a) Creation of Committees Subject to Section 5 6. the Management
Committee shall have the power and right (but not the obligation) to create and disband
committees and to determine the duties, responsibilities, activities and composition thereof.
Except as otherwise provided herein, prior to a Pan Am Change in Control, the Pan Am Member
and the NS Member shall each be entitled to equal representation on any such committee, and,
upon and after a Pan Am Change m Control, the NS Member shall be entitled to a majority of the
representation on any such committee.

(b) Capital Project Committee. The Members hereby agree that there
shall be created a Capital Project Committee consisting of: (1) prior to a Pan Am Change in
Control, four Committee Representatives, two of whom shall be designated by the Pan Am
Member and two of whom shall be designated by the NS Member; and (2) upon and after a Pan
Am Change in Control, three Committee Representatives, two of whom shall be designated by
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theNS Member and one of whom shall be designated by the Pan Am Member 1 he Capital
Project Committee shall establish a process (the "Capital Project Process1') utilizing capacity
modeling and field input to determine capacity needs and capital expenditures with respect to
Capital Projects. The Capital Project Process will specify that the engineering specifications and
instructions applicable to any particular Capital Project shall conform to the then-current NSR
internal specifications and instruction for constructing a similar capital project. The Capital
Project Committee shall be responsible for (j) determining the optimum use of capital
expenditures provided for in the Company's Budget (including any Rollover Budget) or Business
Plan in accordance with the Capital Project Process and (ii) performing the functions allocated to
it pursuant to the Capital Projects and Facility Management Agreement. 'Ilic initial designees to
the Capital Project Committee shall be those persons identified in Exhibit 5 3(b)(i) hereto
Except as provided in Section 5 12. the Capital Project Committee shall follow any protocols
approved by the Management Committee in accordance with Section 5.6 to guide capital
expenditures decisions.

(c) Joint Operating Committee, The Members hereby agree that there
shall be created a Joint Operating Committee (the "Joint Operating Committee" or the "JOC")
consisting of the Chief Operations Officer, Chief Marketing Officer and one other appointed
representative, or their respective designees. of Springfield Terminal and NSR Prior to a Pan
Am Change in Control, the Joint Operating Committee shall make decisions by the unanimous
vote of its members. Upon and after a Pan Am Change in Control, the NS Member shall have
the right to appoint an additional member to the Joint Operating Committee, and the Joint
Operating Committee shall make decisions based upon a majority vote The Joint Operating
Committee shall have responsibility for (i) having direct, day-to-day interface with the General
Manager, (ii) monitoring such matters as operations, performance and scheduling. (111) seeking
the resolution of disputes with respect to such matters, (iv) reviewing the operating efficiencies
of the East Deerficld repair shops on or before the three-year anniversary o! the Closing Hate and
(v) reviewing the operation ol Springfield Terminal as the Railroad Operator, and overall
railroad operations and business, by focusing on the following five (5) key performance areas,
which review shall be based upon specific performance metrics that the Joint Operating
Committee shall develop: (A) safety metrics, including injury ratios and accident ratios; (B)
service metrics, including on-time train and service performance; (C) engineering and
maintenance quality, including miles slow-ordered; (D) performance to budget, including
operating ratio; and (E) commercial metrics, including revenue growth and customer satisfaction

(d) The Capital Project Committee and the Joint Operating Committee
may meet by telephone or in any manner or place as shall be agreeable to its members. Jf, prior
to a Pan Am Change in Control, the Capital Project Committee and the Joint Operating
Committee is unable to reach a unanimous vote on any matter, it shall refer that matter to the
Management Committee for resolution

5.4 Meetings of Management Committee.

(a) Notices. Meetings of the Management Committee shall be held at
least once each calendar quarter and may be called by any Committee Representative. All
meetings shall be held upon fifteen (15) Business Days' notice by mail or four (4) Business
Days1 notice delivered personally or by telephone, e-mail or facsimile stating the business to be
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transacted at such meeting, provided, that at least thirty (30) Business Days1 notice shall he
provided for any meeting in which approval of any action of the type set forth in clauses (xxi) or
(xxii) of Section 5 6 is sought The Committee Representatives present may adjourn any
meeting to another time and place. Notice of any adjourned meeting shall be given to the
Committee Representatives who are not present at the time of the adjournment thereof in
accordance with the second sentence of this Section 5 4 Meetings of the Management
Committee shall be held at the offices of the Company unless another location shall have been
designated in the notice of the meeting or at such place as may he approved by the Management
Committee Members of the Management Committee may participate in a meeting through use
of conference telephone or similar communications equipment, so long as all Committee
Representatives participating in such meeting can hear one another Participation in a meeting in
such manner constitutes presence in person at such meeting. No business other than that stated
in the notice shall be transacted at any meeting without the unanimous consent ot all of the
Committee Representatives. Any Committee Representative may authorize in writing any
Person to act for it by proxy on all matters on which a Committee Representative is entitled to
act, including waiving notice of, or voting or participating at, any meeting.

(h) Quorum. The presence in person of a majority of the Committee
Representatives (at least one of whom shall be a Committee Representative appointed by the NS
Member if a Major Decision is to be made) shall constitute a quorum for the transaction of
business at a meeting of the Management Committee duly called in accordance with Section
5.4(a). provided that, upon and after a Pan Am Change in Control, the presence of at least two
Committee Representatives appointed by the NS Member shall be required so as to constitute a
quorum.

(c) Vote. Each Committee Representative shall have one vote to cast
in person or by proxy.

(d) Action of the Committee. Lxcepl to the extent that this Agreement
expressly requires otherwise (including as provided in Section 56). every action or resolution
done or made by the majority approval of the Management Committee at a duly noticed meeting
at which a quorum is present is the action of the Management Committee.

5 5 Action bv Unanimous Written Consent. Any action required or permitted
to be taken by the Management Committee may be taken by the Committee Representatives
without a meeting without prior notice and without a vote, but only if a consent or consents in
writing shall be signed by all of the Committee Representatives

5 6 Management Committee Decisions. Notwithstanding anything to the
contrary contained in this Agreement (other than Section 5.1 I), the following actions arc
reserved and require the approval of the Management Committee, including the approval of at
least one of the Committee Representatives appointed by the NS Member, and no committee
thereof, nor any officer, agent or other representative of the Company shall be entitled to
authorize or effect any such action absent such approval (each such action, a "Major Decision"):

(i) Repealing, modifying or amending this Agreement or any of the
JV Transaction Agreements to which the Company is a parly, or waiving
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compliance with any provision of this Agreement or any of the JV Transaction
Agreements to which (he Company is a party;

(ii) Repealing, modifying or amending the Investment Policies,

(iii) Entering into any agreement with respect to or consummating any
(A) acquisition, divestiture, spin-off, merger, consolidation, business combination
or similar transaction involving equity interests or assets of the Company, (B) sale,
transfer, lease, sublease, license or other disposition of any property or asset to a
third party other than in tbc ordinary course of business, or (C) formation of,
investment of the funds or assets of the Company in or other participation in any
joint venture or partnership,

(iv) Entering into any transactions with any Member or any Affiliate of
any Member, other than as contemplated by the Capital Projects and Facility
Management Agreement, the distributions contemplated in Section 2 4 or Section
4 or pursuant to the JV Transaction Agreements;

(v) Approving the Budget or the Business Plan or any changes in.
amendments to or deviations from, the Budget (including any Rollover Budget) or
the Business Plan, provided, however, in the event the Management Committee
cannot agree on (A) a Capital Project or (B) the Operating or Maintenance
Budgets, the prior year's budget .shall roll forward as provided in Section 5 7(a):

(vi) Appointing, setting the rate of compensation of, approving bonuses
for, or terminating any employees or Officers of the Company, if any;

(vn) Approving any change in the number of members of the
Management Committee,

(viii) Declaring, making or paying any dividend or any other distribution
(whether in cash, securities or other property) on any equity interests of the
Company, other than the distributions contemplated in Section 4.

(ix) Incurring any indebtedness, guarantee or lien or making any loans
(including any Notes), advances or capital contributions to, or investments in, any
Person, except (A) as provided in the Budget or Rollover Budget, (B) purchase
money financing of assets used in the conduct of the business of the Company,
and (C) as may be reasonable or necessary, in light of force majeurc events or
other eventualities, to maintain operations of the Company and, if any, NSR, on
the Line,

(x) Creating any employee equity option, structured equity, employee
stock option plan or other similar plan, making any grants under any such plan or
materially modifying any employee benefit plan;

28



(xi) Requiring any Capital Contribution beyond those contributions
specified m this Agreement, the JV Transaction Agreements and any Budget
(including any Rollover Budget) adopted pursuant to the terms of this Agreement,

(xii) Initiating or consenting to the filing of any petition to place the
Company in insolvency, bankruptcy or similar proceedings;

(xm) Admitting new Members to the Company;

(xiv) Approving any changes in the Profit and Loss Allocation
Percentage Interests of the Members other than as contemplated hy Section 2.3:

(xv) Commencing, settling or disposing of any litigation against the
Company or any of its assets or properties, except any settlement or disposition
not exceeding $250,000;

(xvi) Except as contemplated by the Capital Projects and Facility
Management Agreement, entering into any agreement, license, program or
arrangement pursuant to which the Company is obligated to make or receive
payments or forgive debt, or amending, terminating or tailing to renew any such
contract other than those specified in the Budget (including any Rollover Budget),
other than as may be reasonable or necessary, in light of force majeure events or
other eventualities, to maintain operations of the Company and, if any, NSR, on
the Line,

(\vn) Approving the formation and composition of any committees of
the Management Committee (other than self-cttecling changes in such
composition pursuant to this Agreement) and the formation and composition of
the boards or equivalent governing bodies of any subsidiary of the Company,

(xvui) Making a ny material change in the Company's accounting
practices or policies (other than as required by GAAP) or, prior to a Pan Am
Change in Control, any change in the Auditors,

(xix) Taking any of the actions set forth in clauses (i) through (xviii)
above with respect to any entity of which the Company owns, directly or
indirectly, securities or other ownership interests having the power to elect a
majority of the board of directors or other persons performing similar functions,
or otherwise having the power to direct, manage or control the conduct of
business of such entity or otherwise owning at least ten percent (10%) of the
outstanding ownership interests of such entity;

(xx) Making operating expenses or capital expenditures beyond those
contained in the Budget (including any Rollover Budget), except as may be
reasonable or necessary, in light of force majcurc events or other eventualities, to
maintain operations of the Company and, if any, NSR, on the Line;
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(xxi) Entering into an agreement, program or other arrangement
pursuant to which the Company grants or provides to any Person any operating,
haulage, trackage or any other rights that allow access over the Line, or otherwise
expands any such current access rights; or

(xxu) Permitting any Freight Rail Common Carrier to perform haulage
for any rail carrier, whether such Freight Rail Common Carrier is operating over
the Line in haulage or on trackage rights

5.7 Budget and Business Plan. Investment Policies.

(a) Attached as Exhibit 5.7(a) to this Agreement is a forecast of the
budget (the "Budget") for the first Fiscal Year, a forecast oi a business plan (a ''Business Plan")
for the first Fiscal Year, and a forecast of net cash How (which, by definition, will reflect any
reasonably necessary cash reserve requirements) (a "Net Cash Flow Forecast") for the first Fiscal
Year On or prior to the date which is .sixty days before the end of each Fiscal Year,
commencing with the Fiscal Year ending December 31, 2008, the Management Committee shall
review, and, if acceptable, approve, a Budget, Business Plan and Net Cash Flow Forecast for the
following Fiscal Year, in each case to be prepared by the Railroad Operator. 'Ilic Budget shall
consist of a Maintenance Budget and an Operating Budget (which such Operating Budget shall
be prepared in conformance with (he Operating Expense Accounting Plan attached as Appendix
D to the Railroad Operating Agreement), and the Business Plan shall consist of a Maintenance
Plan and an Operating Plan. The Budget, Business Plan and Net Cash Flow Forecast for the next
succeeding Fiscal Year shall upon approval of the Management Committee in accordance with
Section 5 6 become the Budget. Business Plan and Net Cash Flow Forecast for such Fiscal Year
If the Management Committee docs not approve a Budget, Business Plan or Nel Cash Flow
Forecast for any Fiscal Year pnor to the commencement of such year, then the Budget, Business
Plan or Net Cash Flow Forecast for that Fiscal Year shall be the Budget, Business Plan or Net
Cash Flow Forecast, as the case may be, from the prior Fiscal Year (excluding the prior Fiscal
Year's extraordinary and nonrecurring items, but including any contractually obligated or legally
required commitments or expenditures for the current year), as the case may be, adjusted, in the
case of the Budget based on the fc*AAR Railroad Cost Indexes - Table A - Annual indexes of
charge-out prices and wage rates (1977 = 100) -- East - Materials prices, wage rates and
supplements combined (excluding fuel),1* together with any adjustment of contractual
commitments in accordance with their terms (a "Rollover Budget"). Notwithstanding anything
to the contrary set forth herein, the Budget (including any Rollover Budget), Business Plan and
Net Cash Flow Forecast for any Fiscal Year shall take into account the capital expenditures for
such Fiscal Year set forth in Schedule 2.5 to the Transaction Agreement and any reserves the
Management Committee deems to be reasonably necessary to conduct the business of the
Company as reflected in the Budget and Business Plan

(b) Attached as Exhibit 5.7(b) to this Agreement arc the investment
policies (the "Investment Policies") pursuant to which the initial Capital Contribution of the NS
Member described in Section 2. ICal. any additional cash Capital Contributions to the Company,
and any other funds shall be invested by the Company The Company shall provide a monthly
report to the NS Member and the Pan Am Member detailing the investments made by the
Company and the extent of such holdings.
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5.8 Officers

(a) Officers Subject to Section 5.6. the Management Committee shall
have the authority to appoint and terminate Officers of the Company and retain and terminate
employees, agents and consultants of the Company and to delegate such duties to any such
Officers, employees, agents and consultants as the Management Committee deems appropriate,
including the power, acting individually or jointly, to represent and bind the Company in all
matters, in accordance with the scope of their respective duties The setting and modifications of
compensation levels (including bonuses and benefits, if any) tor any such Officers, employees,
agents or consultants shall be set by the approval of the Management Committee in accordance
with Section 5.6.

(b) General Manager. Subject to Section 5.6. the Management
Committee shall have the authority to ratify the appointment of the General Manager, such
appointment to be made by the Railroad Operator.

5.9 Exculpation and Indemnification.

(a) Indemnified Persons. The Committee Representatives, the
Officers (if any) and each Member and its Affiliates, and the partners, members, shareholders,
officers, directors, advisory directors, managers, employees and control persons (as such term is
defined in the Securities Act) of each Member and its Affiliates (collectively, the "indemnified
Persons") shall not be liable, directly or indirectly, to the Company, any other Member or any
other Person who has an interest in the Company for any act or omission (in relation to the
Company or this Agreement) taken or omitted by such Indemnified Person in good faith in their
capacity as such, provided that such act or omission did not constitute gross negligence, fraud or
willful violation of the law, this Agreement or the fiduciary duties set forth in Section 5 I Of a)
To the fullest extent permitted by applicable law, the Company shall indemnify and hold
harmless each Indemnified Person and may indemnify any other Person subject to approval and
designation of such person for such indemnification by approval of the Management Committee
against all claims, damages, losses, liabilities and expenses of whatever nature (including
reasonable attorneys' fees and disbursements! ("Claims1') relating to acti\ ilies undertaken in
connection with the Company in their capacity as such, including, but not limited to, amounts
paid in satisfaction of judgments, in compromise or as fines and penalties, and counsel fees and
expenses reasonably incurred in connection with the investigation, defense or disposition of any
action, suit or other proceeding, whether civil or criminal, before any court or administrative
body in which such Indemnified Person may be or may have been involved as a party or
otherwise, or with which such Indemnified Person may be or may have been threatened, while
acting as such Indemnified Person; provided that no indemnity shall be payable hcreunder
against any liability incurred by such Indemnified Person by reason of gross negligence, fraud, a
willful violation of the law or a breach of this Agreement or the fiduciary duties set forth in
Section 5.1 Of a). No Indemnified Person shall settle or compromise any Claim without the
written consent, which consent shall not be unreasonably withheld, of the Management
Committee, subject to Section 5 6.

(b) Advance of Expenses. Expenses incurred by an Indemnified
Person in defense or settlement of any Claim that may be subject to a right of indemnification
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hcreundcr may be advanced (and must be advanced to Members, the Committee Representatives
and Officers, if any, of the Company) by the Company prior to the final disposition thereof upon
receipt of an undertaking by or on behalf of the Indemnified Person to repay such amount if it
shall ultimately be determined that the Indemnified Person is not entitled to be indemnified by
the Company

(c) Non-Rxclusivitv. The right of any Indemnified Person to the
indemnification provided herein shall be cumulative of and in addition to any and all rights to
which such Indemnified Person may otherwise be entitled by contract or as a matter of law or
equity and shall extend to such Indemnified Person's successors, assigns and legal
representatives.

(d) Satisfaction from Company Assets. AH judgments against the
Company or an Indemnified Person, in respect of which such Indemnified Person is entitled to
indemnification, shall only be satisfied from Company assets and no other Person shall have any
liability with respect thereto

(c) Expenses. The Company is authorized to pay expenses, fees,
withholding taxes and other costs reasonably incurred by the Company, including, without
limitation, expenses incurred in connection with acquisitions or investments and expenses
incurred under this Section 5.9

(1) Report to the Management Committee The Company shall report
in writing to the Management Committee details of any payments made pursuant to Section
59fd^ or Section S.Ofel.

5 10 Fiduciary Duty. Kxculnation

(a) Notwithstanding any other provisions of this Agreement, whether
express or implied, or applicable law, the Members agree that, except as to the matters set forth
in Section 5 12fb1. to the fullest extent permitted by Section 18-1 lOI(c) of the Act, no Member
shall owe any duties at law or in equity (including fiduciary duties) to the Company or any oilier
Member, provided, that an Indemnified Person who is a Committee Representative and who
shall also be an employee of a Member shall have a fiduciary duty to such Member and not to
the Company Notwithstanding the foregoing, nothing in this Section 5.10 shall eliminate any
implied covenant of good faith and fair dealing between any Member and the Company or the
other Members. With regard to matters set forth in Section 5.12fb). the Members shall require
their respective Committee Representatives to act in the best interests of the Company.

(b) The provisions of this Agreement, to the extent that they restrict
the duties and liabilities of an Indemnified Person otherwise existing at law or in equity, are
agreed by the Members hcreunder to replace such other duties and liabilities of such Indemnified
Person.

5 11 Intcrpartv Matters. Notwithstanding anything to the contrary contained in
this Agreement, in the event of any disagreement, dispute or controversy between any Member
or any of its Affiliates (other than the Company), on the one hand, and the Company, on the
other hand, arising out of or relating to this Agreement or any of the JV Transaction Agreements
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to which the Company is a party or is subject or the breach, termination or validity thereof, the
Committee Representatives designated by the other Member shall control (on behalf of the
Company*) the conduct or settlement of any such disagreement, dispute or controversy or any
proceedings relating thereto.

5.12 Industrial Development Projects

(a) Notwithstanding anything to the contrary herein, each Member,
acting in its individual capacity and not as a Member or otherwise on behalf of the Company,
shall have the right to directly contract with any new or existing customer of (hat Member so as
to induce said customer to locate or expand facilities on the Line

(b) 1 he Company shall construct and maintain one or more Industrial
Development Projects if said Industrial Development Projcct(s) arc m the Company's best
interest, giving due consideration to costs, revenues, contributions, safety, security, and capacity
needs of current and projected expansions of existing or authorized traffic.

5 13 Public Funds.

The Company shall solicit public funding for the capital projects
appearing on Exhibit B hereto, provided, however, that nothing in this Section 5 13 shall require
the Company to receive, without an affirmative vote of the Management Committee, public
funding that would require the Company to provide third party access to the Company's facilities

SECTION 6
ROI,E OF MEMBERS

6 1 Rights or Powers The Members in their capacity as Members shall not
have any right or power to take part m the management or control of the Company or its business
and affairs or to act for or bind ihe Company in any way. Notwithstanding the foregoing, the
Members have all the rights and powers specifically set forth in this Agreement and, to the extent
not inconsistent with this Agreement, in the Act. A Member shall cease to be a Member at the
time such Member ceases to own any Membership Interests.

6.2 Voting Rights No Member has any voting right except with respect to
those matters specifically reserved for a Member vote which are set forth in this Agreement and
as required in the Act.

6.3 Meetings of the Members.

(a) Meetings of the Members may be called upon the written request
of any Member. The call shall slate the location of the meeting and the nature of the business to
be transacted. Notice of any such meeting, including any meeting that has been adjourned, shall
be given to each Member not less than fifteen (15) Business Days (or four (4) Business Days if
delivered personally or by telephone, email or facsimile) nor more than forty-five (45) days prior
to the date of such meeting. Members may vote in person, by proxy or by telephone at such
meeting and may waive advance notice of such meeting. Whenever the vote or consent of
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Members is permitted or required under the Agreement, sucli vote or consent may be given at a
meeting of the Members or may be given in accordance with the procedure prescribed in Section
6.3ffl. No business other than that slated in the notice shall be transacted at any meeting without
the unanimous consent of all of the Members entitled to vote thereat.

(b) For the purpose of determining the Members entitled to vote on, or
to vote at, any meeting of the Members or any adjournment thereof, the Management Committee
or the Member requesting such meeting may fix, in advance, a date as the record date for any
such determination Such dale shall not be more than thirty (30) days nor less than ten (10) days
before any such meeting, unless between the setting of the record date and the record date there
is a Pan Am Change in Control. If between the setting of the record date and the record date
there is a Pan Am Change in Control, the NS Member shall be given notice and the opportunity
to set a new record date, which record date may be a dale following the acquisition of any
Governmental Approvals as may be reasonable or necessary for the NS Member to acquire and
exercise control of the Company.

(c) Each Member may authorize any Person or Persons to act for it by
proxy on all matters in which a Member is entitled to participate, including waiving notice of any
meeting, or voting or participating at a meeting Every proxy must be signed by the Member or
its attorney-m-facl. No proxy shall be valid after the expiration of eleven (11) months from the
date thereof unless otherwise provided in the proxy. Fvcry proxy shall be revocable at the
pleasure of the Member executing it.

(d) Each meeting of Members shall be conducted by an individual
Person selected by the Member entitled to appoint the Chairman of the Management Committee
for the calendar year in which the meeting is held Except as otherwise required by law, the
presence in person or by proxy of Members able to appoint more than fifty-nine percent (59%) of
the voting members of the Management Committee shall constitute a quorum for the transaction
of business al a meeting of the Members duly called in accordance with Section 6 Ma). In case a
quorum shall not be present at any meeting, any Member present thereat, in person or by proxy,
shall have the power to adjourn the meeting from time to time, without notice other than
announcement ut the meeting, until the requisite number of Members shall be present

(c) At a meeting, any proposal shall be approved if it receives the
affirmative vote of the Members able to appoint more than fifty-nine percent (59%) of the voting
members of the Management Committee.

(t) Notwithstanding this Section 6 3. any action required or permitted
to be taken at any meeting of the Members may be taken without a meeting, without prior notice
and without a vote, if a consent in writing, selling forth the action so taken, shall be signed by
each and every Member.

6 4 Required Member Consents Notwithstanding any other provision of this
Agreement no action may be taken by the Company (whether by the Management Committee, or
otherwise) in connection with any of the following mailers without the written consent of all of
the Members.
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(a) Any act in contravention of this Agreement, or

(b) Any transaction to liquidate or dissolve the Company

6.5 Member Compensation No Member shall receive any interest, salary or
drawing with respect to its Capital Contributions or its Capital Account or for services rendered
on behalf of the Company, or otherwise, in its capacity as a Member, except as otherwise
provided in this Agreement, any of the JV Transaction Agreements or in another agreement
among the Company and a Member that received approval by the Management Committee in
accordance with Section 5.6.

66 Members' Liability. No Member shall be liable under a judgment, decree
or order of a court, or in any other manner for the debts or any other obligations or liabilities of
the Company A Member shall be liable only to make its Capital Contributions and shall not be
required to restore a deficit balance in its Capital Account or to lend any funds to the Company
or, after its Capital Contributions have been made, to make any additional contributions,
assessments or payments to the Company, provided that a Member may be required to repay
distributions made to it as provided in Section 4 or the Act A Committee Representative shall
not have any personal liability for the repayment of any Capital Contributions of any Member.

6.7 Partition While the Company remains in effect or is continued, each
Member agrees and waives its rights to have any Company Property partitioned, or to file a
complaint or to institute any suit, action or proceeding at law or in equity to have any Company
Property partitioned, and each Member, on behalf of itself, its successors and its assigns hereby
waives any such right.

6.8 Transactions Between a Member and the Company Except as otherwise
provided by applicable law and the provisions of this Agreement or as contemplated by the
Transaction Agreement, subject to the Management Committee's approval in accordance with
Section 5.6. any Member or any Affiliate of any Member may, but is not required to, enter into,
directly or indirectly, any transaction, agreement, joint enterprise or arrangement, guarantee, loan,
advance or investment with the Company provided the same is on an arms length basis and at
fair market value. No Member may, without the approval of the other Member, enter into,
directly or indirectly, any transaction, agreement, joint enterprise or arrangement, guarantee, loan,
advance or investment with the Company other than on an arms length basis and at fair market
value. The existence of these relationships and acting in such capacities will not result in the
Member being deemed to be participating in the control of the business of the Company or
otherwise affect the limited liability of the Member.

6.9 Other Instruments. Each Member hereby agrees to execute and deliver to
the Company within five days after receipt of a written request therefor, such other and further
documents and instruments, statements of interest and holdings, designations, powers of attorney
and other instruments and to take such other action as the Management Committee deems
necessary, useful or appropriate to comply with any laws, rules or relations as may be necessary
to enable the Company to fulfill its responsibilities under this Agreement.
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6.10 Advise of Changes Each Member hereby agrees to notify the other
Members as soon as practicable of any event, circumstance or fact of which it has knowledge
which has had, or is reasonably likely to have, a material acherse effect on such Member's
ability to fulfill its obligations under this Agreement.

6 11 NS Change in Control.

Notwithstanding anything to Ihc contrary herein, in the event of a NS Change in
Control, the Company shall enter into an agreement with Springfield Terminal granting to
Springfield Terminal overhead trackage rights ("CoC Trackage Rights") between: (a) CP1; 312
and Mechanicville for the sole purpose of interchanging traffic with Canadian Pacific Railway
Company, or its wholly-owned subsidiary, at Mohawk Yard, NY, (b) CPF 312 and a connection
wilh Vermont Railway at Hoosick Junction; (c) New England Central Railway at East Northficld,
MA, or, should the Company's connection with New England Central Railway be moved to
Millers Falls, MA, at Millers Falls; and (d) CSXT at Rotterdam Junction, NY The agreement
shall have the same general terms and conditions as that governing the Harvard Trackage Rights,
except that: (1) the compensation shall be the $0.24 per car mile (indexed beginning the
Effective Date in the same manner as the compensation for the Harvard Trackage Rights); (2) the
route will be over the main line of the Company between CPF 312 and the relevant entry-exit
locations (Mechanicvillc, Hoosick Junction, East North field (or Millers Falls) and Rotterdam
Junction); and (3) operations will be limited to two train pairs per day - one for carrying out the
interchange with CP and CSXT and one for carrying out the interchange with Vermont Railway
and New England Central Further, the Company and Springfield Terminal shall amend the
Springfield 'terminal Joint Use Agreement to permit an unlimited number of cars to move via
those trackage rights, in all other ways the Springfield Terminal Joint Use Agreement shall be
unmodified In addition, (he Company shall agree to invest up to $5 million in a capital
improvement as may be reasonably necessary to facilitate the use of the Harvard Trackage
Rights under the amended agreement

SECTION 7
ACCOUNTING BOOKS AND RECORDS

7.1 Accounting Books and Records.

(a) The Company shall keep on site at its principal place of business,
or in such other place as the Management Committee may determine from time to time (which
such location shall be immediately communicated to each Committee Representative), each of
the following.

(i) Separate books of account for the Company which shall
show a true and accurate record of all costs and expenses incurred, all charges made, all
credits made and received, and all income derived m connection with the conduct of the
Company and the operation of the Business in accordance with this Agreement, and,
where costs and expenses, or costs and expenses inputs, are derived by taking a ratio of
Springfield Terminal's costs, the Company shall show a true and accurate record of
Springfield Terminal's total costs subject to the ratio, as well as true and accurate records
of the metrics from which the applicable ratio is generated,
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(ii) A current list of the full name and last known business,
residence or mailing address of each Member and Committee Representative, both past
and present,

(lii) A copy of the Certificate of Formation and all
amendments thereto, together with executed copies of any powers of attorney pursuant to
which any amendment has been executed,

(iv) Copies of the Company's federal, state, and local
income tax returns and reports, if any, until one year after the period of limitations for
auditing the return by the federal government or by any applicable state or local
government expires,

(v) Copies of this Agreement (including any amendments
thereto),

(vi) Copies of any writings permitted or required under the
Act regarding the obligation of a Member to perform any enforceable promise to
contribute cash or property or to perform services as consideration for such Member's
Capital Contribution, and

(vii) Any written consents obtained from Members pursuant
to the Act regarding action taken by Members without a meeting.

(b) 'l*hc Company shall use the accrual method of accounting in
preparation of its financial reports and for tax purposes and shall keep its books and records
accordingly Any Member or its designated representative has the right to access and audit,
inspect and copy the contents of such books or records and shall also have access during normal
business hours to such additional financial information, documents, books and records as may be
reasonably requested (including in order to comply with any reporting requirements of such
Member under applicable laws or stock exchange regulations) The rights granted to a Member
pursuant to this Section 7.1 are expressly subject to compliance by such Member with the safely,
security and confidentiality procedures and guidelines of the Company, as such procedures and
guidelines may be established from time to time

(c) The accounting period of the Company shall be the Fiscal Year.

7.2 Reports.

(a) Jn General. The Railroad Operator shall be responsible for causing
the preparation of financial reports of the Company and the coordination of financial matters of
the Company with (he Company's accountants

(b) Periodic and Other Reports. The Company shall cause to be
delivered to each Member the financial statements listed in clauses (i) and (ii) below, prepared,
in each case (other than with respect to Member's Capital Accounts, which shall be prepared in
accordance with this Agreement) in accordance with GAAP consistently applied (and, if required
by any Member or its Affiliates for purposes of reporting under the Exchange Act Regulation S-
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X), including any reports as may be required in accordance with the Company's or any of its
Members' status as a rail earner, and such other reports, representations and certifications as any
Member may reasonably request from time to time, provided that, if the Management Committee
so determines within 30 days thereof, such other reports shall be provided at such requesting
Member's sole cost and expense The monthly and quarterly financial statements referred to in
clause (ii) below may be subject to normal year-end audit adjustments

(i) As soon as practicable following the end of each Fiscal
Year (and in any event not later than [ 120J days after the end of such Fiscal Year) the
Company shall cause to be delivered to each Member, an income statement and a balance
sheet of the Company as of the end of such Fiscal Year and the related statements of
operations, Members' Capital Accounts and changes therein, and cash flows for such
Fiscal Year, together with appropriate notes to such financial statements and supporting
schedules, all of which shall be audited and certified by the Auditors, and in each case, to
the extent the Company was in existence, setting forth in comparative form the
corresponding figures for the immediately preceding Fiscal Year end (in the case of the
balance sheet) and the two immediately preceding Fiscal Years (in the case of the
statements), and

(ii) As soon as practicable following the end of each month
and following the end of the first eleven months of each Fiscal Year (and in any event not
later than 30 days after the end of each month and the end of each such month), the
Company shall cause to be delivered to each Member, a balance sheet of the Company as
of the end of each such month and each such Fiscal Quarter and the related statements of
operations and cash Hows for each such month and each such Fiscal Quarter and for the
Fiscal Year to date, in each case, to the extent the Company was in existence, setting
forth in comparative form the corresponding figures for the prior Fiscal Year's month and
for the prior Year's Fiscal Quarter and the interim period corresponding to the month and
the interim period just completed.

The periodic statements described in clause (ii) above shall be accompanied by a
written certification of the General Manager that such statements have been prepared in
accordance with GAAP consistently applied or this Agreement, as the case may be 'ITie
Company and the Management Committee shall also distribute to all Members, at the same time
such reports are circulated, delivered or distributed internally, each and every internal
management report prepared by, for or circulated among senior management of the Company
relating to the business or financial performance of the Company

73 Tax Matters.

(a) Partnership Status. It is the intent of the Members that the
Company be classified as a partnership for U S. federal, state and local income tax purposes
The Members hereby agree not to elect to be excluded from the application of Subchapter K of
Chapter 1 of Subtitle A of the Code or any similar stale statute.

(h) Company Tax Returns. The Tax Matters Partner (as defined in
Section 7 3{d)1 shall prepare (or cause to be prepared) the U.S. federal and state income tax
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returns and information returns (including, but not limited to, employment tax returns and
various Forms 1099) and all other tax and information returns of the Company in a manner
consistent with this Agreement. The federal income tax return shall contain an election under
Section 623 l(a)(l)(B)(ii) of the Code and the regulations thereunder to treat the Company as a
partnership to which the provisions of Sections 6221 through 6234 of the Code, inclusive, apply
The Tax Matters Partner shall cause the Company's accountants to prepare and review the
necessary federal and state income tax returns and information returns for the Company, always
reporting in a manner that legally produces the lowest Company taxable income (c g.. reporting
depreciation under the accelerated method rather than under the straight-line or alternative
depreciation system or electing any bonus depreciation thai may be allowed in the future) Bach
Member shall provide such information, if any, as may be needed by the Company for purposes
of preparing such tax and information returns, provided that such information is readily available
from regularly maintained accounting records. Prior to April 1st of each year, or sooner as
applicable, the Tax Matters Partner shall deliver to the other Member for its review a copy of the
Company's federal and state income tax returns and information returns in the form proposed to
be filed for each Fiscal Year, and shall reasonably consider and take into account all reasonable
comments to such proposed tax returns and information returns provided by the other Member at
least ten (10) days prior to the filing date for such returns After taking into account any such
comments, the Tax Matters Partner shall cause the Company to timely file such tax returns
Within two (2) Business Days after filing such federal and state income tax returns and
information returns, the Tax Matters Fanner shall cause the Company to deliver to each Member
a copy of the Company's federal and state income tax returns and information returns as filed for
each Fiscal Year, together with any additional tax-related information in the possession of the
Company that such Member may reasonably and timely request in order to properly prepare its
own income tax returns.

(c) Tax Information The U S. federal and state income tax returns for
the Company (and oilier tax information if reasonably required by a Member, including a
detailed calculation of each Member's Adjusted Capital Account for purposes of section 704(b)
of the Code) shall be delivered to each Member as soon as practicable after the end of each
Fiscal Year of the Company but not later than five months after the end of each Fiscal Year. Tax
information needed by each Member for financial reporting purposes shall be delivered to each
Member within three (3) days after the end of each Fiscal Quarter.

(d) Tax Audits.

(i) At all limes prior to a Pan Am Change in Control, the
Pan Member shall be the ''tax matters partner," as that term is defined in Section
6231(a)(7) of the Code (the "Tax Matters Partner"), at all times upon and after a Pan Am
Change in Control, the NS Member shall be the Tax Matters Partner. The Tax Matters
Partner is hereby directed and authorized to lake whatever steps the Tax Matters Partner,
in its sole discretion, deems necessary or desirable to perfect such designation, including,
without limitation, filing any forms or documents with the IRS and taking such other
action as from time to time is required under the Regulations.

(ii) The Tax Matters Partner, in consultation with the other
Member, shall direct the defense of any claims made by the IRS (or by any other taxing
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authority) to the extent that such claims relate to the adjustment of Company items at the
Company level and, in connection therewith, shall cause the Company to retain and to
pay the fees and expenses of counsel and other advisors chosen by the Tax Matters
Partner with the consent of the other Member. The Tax Matters Partner shall promptly
deliver to each other Member a copy of all notices, communications, reports and writings
received from the IRS relating to or potentially resulting in an adjustment of Company
items, shall promptly advise the other Member of the substance of any conversations with
the IRS in connection therewith, and shall keep the other Member advised of all
developments with respect to any proposed adjustments which come to its attention In
addition, the Tax Matters Partner shall (A) provide in a timely manner the other Member
with a draft copy of any correspondence or filing to be submitted by the Company in
connection with any administrative or judicial proceedings relating to the determination
of Company items at the Company level reasonably in advance of such submission, (B)
incorporate all reasonable changes or comments to such correspondence or filing
requested by the other Member and (C) provide the other Member with a final copy of
correspondence or filing 'Hie Tax Matters Partner will provide (he other Member with
notice reasonably in advance of any meetings or conferences with respect to any
administrative or judicial proceedings relating to the determination of Company items at
the Company level (including any meetings or conferences with counsel or advisors to
the Company with respect to such proceedings), and the other Member shall have the
right to participate, at its sole cost and expense, in any such meetings or conferences.

(in) Notwithstanding anything in this Section 7.3. the Tax
Matters Partner shall not (A) extend the period of limitations for any tax year for Federal,
state, and local income tax purposes. (B) enler into any settlement agreement that is
binding upon the Members with respect to the determination of Company items at the
Company level, (C) file a petition under Section 6226(a) of the Code for the readjustment
ol Company items, or (D) appeal any judicial decision with respect to any Company item,
without the prior consent of the other Member which consent shall not be unreasonably
withheld, conditioned or delayed

SECTION 8
AMENDMENTS

8.1 Amendments Amendments to this Agreement may be proposed by any
Committee Representative or any Member. Following such proposal, the Management
Committee shall submit to the Members a verbatim statement of any proposed amendment, and
the Management Committee shall include in any such submission a recommendation as to the
proposed amendment The Management Committee shall seek the written consent of the
Members pursuant to Section 6.3(fl on the proposed amendment or shall call a meeting to vote
thereon and to transact any other business that it may deem appropriate. A proposed amendment
shall be adopted and be effective as an amendment hereto only if it receives the affirmative vote
of each of the Members.

SECTION 9
TRANSFERS
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9.1 Restrictions on Transfers Except as provided in Section 9 2 of this
Agreement, no Member shall Transfer all or any portion of its Membership Interest.

9.2 Permitted Transfers. Subject to the conditions and restrictions set forth in
Section 9.3. a Member may at any time Transfer all or any portion of its Membership Interest to
(a) any Wholly-Owned Affiliate of either the NS Parent or Pan Am Parent, (b) subject to the
prior written consent of all other Members, any Person, (c) any Person thai (i) is the surviving
Person as a result of any merger or consolidation of the NS Parent with or into any such Person
or (ii) acquires all or substantially all of the assets of the NS Parent, (d) any other Member, (e)
any administrator, trustee or oUicr Person to whom the NS Member or the NS Member's
Membership Interest is transferred involuntarily by operation of law, (t) any Person that (i) is the
surviving Person as a result of any merger or consolidation of the Pan Am Parent with or into
any such Person or (ii) acquires all or substantially all of the assets of the Pan Am Parent, (g) any
administrator, trustee or other Person to whom the Pan Am Member or the Pan Am Member's
Membership Interest is transferred involuntarily by operation of law (any such Transfer being
referred to in this Agreement as a "Permitted Transfer"). Any "Permitted Transfer" described in
clauses (a) through (c) shall not constitute a Pan Am Change in Control and shall not effect a
modification of the rights or obligations of the Members. Any "'Permitted Transfer" described in
clauses (f) or (g) (even if such transfer also is described in clause (a)) shall constitute a Pan Am
Change in Control and shall effect a modification of the rights or obligations of the Members as
further set forth herein.

9 3 Conditions to Permitted Transfers. A Transfer of a Membership Interest
shall not be treated as a Permitted Transfer under Section 9.2 unless and until the following
conditions are satisfied:

(u) Except m the case of a Transfer involuntarily by operation of law,
the transferor und transferee shall execute and deliver to the Company such documents and
instruments of conveyance as may be reasonably necessary or appropriate in the opinion of
counsel U) the Company to effect such Transfer In the case of a Transfer of a Membership
Interest involuntarily by operation of law, the Transfer shall be confirmed by presentation to the
Company of legal evidence of such Transfer, in form and substance satisfactory to counsel to the
Company In all cases, the transferor and/or transferee shall reimburse the Company for all costs
and expenses that the Company reasonably incurs in connection with such Transfer.

(b) The transferor and transferee shall furnish the Company with the
transferee's taxpayer identification number and any other information reasonably necessary to
permit the Company to file all required federal and state tax returns and other legally required
information, statements or returns. Without limiting the generality of the foregoing, the
Company shall not be required to make any distribution otherwise provided for in this
Agreement with respect to any transferred Membership Interest until it has received such
information.

(c) Except in the case of a Transfer of a Membership Interest
involuntarily by operation of law, either (i) such Membership Interest shall be registered under
the Securities Act and any applicable stale securities laws or (ii) the transferor shall provide
(unless waived by the Management Committee) an opinion of counsel which opinion and
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counsel shall be reasonably satisfactory to the Management Committee to the effect that such
Transfer is exempt from all applicable registration requirements and that such Transfer will not
violate any applicable laws regulating the 1 ransfer of securities.

(d) Prior to any such Transfer, the Transferee shall deliver to each
Member a written commitment from such Transferee to be bound by this Agreement and to
comply with the applicable provisions of Section 9.6.

(e) Prior to any such Transfer, the transferor delivers to all other
Members a written explanation about why or why not the Transfer would not cause the Company
to terminate under Section 708(b)(l)(B) of the Code and the Regulations thereunder as a result
of such Transfer.

(f) Prior to any sucli Transfer, each other Member delivers to the
transferor either

(i) The Member's written agreement that the 'I ransfer
would not cause the Company to terminate under Section 708(b)(l)(B) of the Code and
the Regulations thereunder solely as a result of such Transfer, or

(11) The Member's written consent for the Transfer.

94 Prohibited Transfers. Any purported Transfer of a Membership Interest
that is not permitted by the terms of this Agreement shall be null and void and of no force or
effect whatever, provided that, if the Company is required as a matter of law to recognize a
Transfer that is not a Transfer permitted by the terms of this Agreement (unless the Management
Committee, in its sole discretion and by unanimous action or consent, elects to recognize a
'Transfer that is not a 'Transfer permitted by the terms of this Agreement), the Membership
Interest Transferred shall be strictly limited to the transferor's rights to allocations and
distributions as provided by this Agreement with respect to the transferred Membership Interest,
which allocations and distributions may be applied (without limiting any other legal or equitable
rights of the Company) to satisfy any debts, obligations, or liabilities for damages that the
transferor or transferee of such Membership Interest may have to the Company.

In the case of a Transfer or attempted Transfer of a Membership Interest
that is not a Transfer permitted by the terms of this Agreement, the parties engaging or
attempting to engage in such Transfer shall be liable to indemnify, and hold harmless the
Company and the other Members from all cost, liability, and damage that any of such
indemnified Person may incur (including, without limitation, incremental tax liabilities,
attorneys' fees, fees of experts and accountants, and expenses) as a result of such Transfer or
attempted Transfer and efforts to enforce the indemnity granted hereby.

9.5 Rights of Unadmitted Assignees. A Person who acquires a Membership
Interest, but who is not admitted as a substituted Member pursuant to Section 9.6 shall be entitled
only to allocations and distributions with respect to such Membership Interest in accordance with
this Agreement, and shall have no right to any information or accounting of the affairs of the
Company, shall not be entitled to inspect the books or records of the Company, and shall not
have any of the rights of a Member under the Act or this Agreement but shall succeed to all of
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the obligations of the Member who purported to transfer a Membership Interest in violation
hereof including without limitation the obligation of the transferee under (his Section 9 with
respect to any subsequent transfers

9.6 Admission of New and Substituted Members Subject to the other
provisions of this Section 9. a transferee or acquiree of a Membership Interest shall be admitted
to the Company as a new or substituted Member upon satisfaction of the conditions set forth in
this Section 9 6.

(a) The Membership Interest with respect to which the transferee is
being admitted was acquired by means of a Transfer permitted by the terms of this Agreement.

(b) The transferee of the Membership Interest (other than, with respect
to clauses (i) and (ii) below, a transferee that was a Member or a Wholly-Owned Atfiliatc of a
Member prior to the Transfer) shall, by written instrument in form and substance reasonably
satisfactory to the Management Committee (and, in the case of clause (in) below, the transferor
Member), (i) make customary representations and warranties to each non-transferring Member as
to its due organization, authority to become a parly to this Agreement, litigation and required
consents, (ii) accept and adopt the terms and provisions of this Agreement, including Section
5 2(c). this Section 9 and Section 10. and (111) assume the obligations of the transferor Member
under this Agreement with respect to the transferred Membership Interest Upon unanimous
agreement of all Members, a transferor Member transferring all but not less than all of its
Membership Interest to any Permitted Transferee shall be released from all such assumed
obligations except (x) those obligations or liabilities of the transferor Member arising out of a
breach of this Agreement, and (y) in the case of a Transfer to any Person other than a Member or
any of its Affiliates, those obligations or liabilities of the transferor Member based on events
occurring, arising or maturing prior to the date of Transfer.

(c) A new Member acquiring a Membership Interest from the
Company shall by written instrument in form and substance reasonably satisfactory to the
Management Committee (i) make representations and warranties to the Members equivalent to
those set forth in Section 9 6fb)fl) and (ii) accept and adopt the terms and provisions of this
Agreement

(d) The transferee or acquiree pays or reimburses the Company for all
reasonable legal, filing, and publication costs that the Company incurs in connection with the
admission of the transferee or acquiree as a Member with respect to the Transferred Membership
Interest.

(c) Except in the case of a Transfer involuntarily by operation of law,
if required by the Management Committee, the transferee (other than a transferee that was a
Member or a Wholly-Owned Affiliate of a Member prior to the Transfer) shall deliver to the
Company evidence of the authority of such Person to become a Member and to be bound by all
of the terms and conditions of this Agreement, and the transferee and transferor shall each
execute and deliver such other instruments as the Management Committee reasonably deems
necessary or appropriate to effect, and as a condition to, such Transfer, including amendments to
the Certificate or any other instrument filed with the State of Delaware or any other state or
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governmental authority In the event of an involuntary Transfer by operation of law the
transferee shall succeed to all of the obligations of the transferring Member under this
Agreement but shall not have any rights (including rights with respect to Management
Committee membership or under Section 9) other than with respect to allocations or distributions
under this Agreement

9.7 Representations Regarding Transfers: Legend Each Member hereby
represents and warrants to the Company and the Members that such Member's acquisition of a
Membership Interest hcreunder is made as principal for such Member's own account and not for
resale or distribution of such Membership Interest Each Member further hereby agrees that the
following legends may be placed upon any counterpart of this Agreement, the Certificate of
Formation, or any other document or instrument evidencing ownership of a Membership Interest.

The Membership Interest represented by this document has not been registered
under any securities laws and the transferability of such Membership Interest is
restricted Such Membership Interest may not be sold, assigned, or transferred,
nor will any assignee, vendee, transferee, or endorsee thereof be recognized as
having acquired any such Membership Interest by the issuer for any purposes,
unless (1) a registration statement under the United States Securities Act of 1933,
as amended, with respect to such Membership Interest shall then be in effect and
such transfer has been qualified under all applicable state securities laws or (2) the
availability of an exemption from such registration and qualification shall be
established to the satisfaction of counsel to the Company; and

The Membership Interest represented by this document is subject to, and is
transferable only upon compliance with, the provisions of a limited liability
company agreement, dated as off J, 2008. A copy of the above-referenced
agreement is on file at the principal office of the Company

SECTION 10
EVENTS OF DEFAULT

10.1 Events of Default. The following acts shall constitute an Event of Default
hereundcr:

(a) A Transfer by any Member that is not a Permitted Transfer;

(b) failure of any Member to materially comply with any material
covenant or agreement hercundcr in accordance with its terms within thirty (30) days after
receipt of notice thereof, or

(c) 1 he Bankruptcy of any Member.

10.2 Remedies Upon an Event of Default. If an Event of Default has occurred
and is continuing:
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(a) The non-defaulting Members may seek specific performance of
any covenant or agreement contained herein, and may seek to enjoin the breach of any covenant
or agreement. It is acknowledged thai in such event it would be impossible to measure m money
the damages that would be suffered if the parties hereto fail to comply with any of the
obligations imposed herein on them and thai, in the event of any such failure, an aggrieved party
hereto will be irreparably damaged and will not have an adequate remedy at law In addition to
being entitled to exercise all nghts granted by law, any such parly shall therefore, be entitled lo
equitable relief from any court having jurisdiction over such dispute, and if any action should be
brought in equity to enforce any of the provisions of this Agreement, none of the parties shall
raise the defense thai there is an adequate remedy at law; and

(b) Each non-defaulting Member shall be entitled to recover from the
defaulting Member in an appropriate proceeding any and all claims, damages, losses, liabilities
and expenses of whatever nature (including reasonable attorneys1 fees and disbursements)
(collectively, "Damages") suffered or incurred by the Company or the non-defaulting Members
as a result of such Event of Default No punitive damages shall be awarded as a result of an
Event of Default hereundcr

(c) If the Event of Default arises from the Bankruptcy of a Member,
no less than five Business Days after the commencement of a Bankruptcy proceeding, whether
Voluntary or Involuntary, such Member shall provide notice of its offer to sell to all non-
defaulting Members (the "Default Sale Notice") all but not less than all of the Membership
Interest of the Company held by such defaulting Member. Each non-defaulting Member shall
have the option within forty-five days of receiving the Default Sale Notice (the "Acceptance
Period") lo purchase all, but not less than all, of its pro rata share (based on the number of
Membership Interests held by such non-defaulting Member as compared to (he total number of
Membership Interests held by all non-defaulting Members) of Ihe Membership Interests ottered
The price of the Membership Interests offered by the defaulting Member shall be the Fair Value
of such Membership Interests less any Damages incurred by the non-defaulting Member lhat are
recoverable pursuant to Section 102Cb) If such offer to purchase is accepted such lhat all of the
Membership Interests of the defaulting Member are purchased, and at least two Members remain,
such Bankruptcy shall not be a Dissolution Event.

(d) Each non-defaulting Member shall if il so desires, exercise its
rights under Section 10 2(c) by delivering to the defaulting Member written notice of election
(the "Acceptance Agreement") prior to 5'00 p m., Eastern standard time, on or before the last
day of the Acceptance Period By delivering the Acceptance Agreement, the non-defaulting
Member agrees to purchase, and the defaulting Member agrees to sell, that portion of the
defaulting Member's Membership Interests which corresponds to the defaulting Member's pro
rata share. The Acceptance Agreement shall identify the committed source of financing for such
purchase or provide evidence that the non-defaulting Member is able lo effect the purchase

The completion of the sale pursuant to Section 10.2(01 shall occur on a
date to be mutually agreed between the defaulting Member and the non-defaulting Memhcr(s),
but in no event later than five Business Days after the latter of (i) the delivery dale of the
Acceptance Agreement or (n) the date on which the last of any required regulatory approvals in
connection with such transaction is received. All payments of the purchase price for a

45



transaction pursuant to Section I02(c) shall be made by wire transfer of immediately available
i'unds to an account or accounts designated by the defaulting Member Tor such purpose.

(e) If the Hvcnt of Default arises from a Transfer that is not a
Permitted Transfer, the transferring Member shall take or cause to be taken all action necessary
to reverse such Transfer

(0 In addition to the foregoing remedies, each defaulting Member
hereby agrees to indemnify, defend and hold harmless each non-defaulting Member, the
Company, their Affiliates and their respective partners, officers, directors, agents, representatives,
employees and trustees ("Indemnified Parties1') from and against all Damages arising out of or
related to such livent of Default

SECTION 11
DISSOLUTION AND WINDING UP

11.1 Dissolution Events The Company shall dissolve and shall commence
winding up and liquidating upon the first to occur of any of the following (each a ''Dissolution
Event"):

(i) The unanimous vote of the Members to dissolve, wind
up, and liquidate the Company; or

(n) A judicial dissolution under Section 18-802 of the Act.

The Members hereby agree thai, notwithstanding an> pro\ ision of the Act, the Company shall
not dissolve prior to the occurrence of a Dissolution Fvem. 1 he Members acknowledge that,
prior to a Pan Am Change in Control, the Management Committee has the potential to be
deadlocked on certain decisions, and it is the intent of the Members that such deadlock shall not
constitute grounds for a judicial dissolution under Section 18-802 of the Act

11.2 Winding Up Upon the occurrence of a Dissolution Event, the Company
shall continue solely for the purposes of winding up its affairs in an orderly manner, liquidating
its assets, and satisfying the claims of its creditors and Members, and no Member shall take any
action that is inconsistent with, or not necessary to or appropriate for, the winding up of the
Company's business and affairs, provided that all covenants contained in this Agreement and
obligations provided for in this Agreement shall continue to be fully binding upon the Members
until such time as the Properly has been distributed pursuant to this Section 11 2 and the
Certificate of 1-ormation has been canceled pursuant to the Act. The Liquidator shall be
responsible for overseeing the winding up and dissolution of the Company, which winding up
and dissolution shall be completed within ninety days of the occurrence of the Dissolution Event.
The Liquidator shall take lull account of the Company's liabilities and Property and shall cause
the Property or the proceeds from the sale thereof, to the extent sufficient therefor, to be applied
and distributed, to the maximum extent permitted by law, in the following order.

(a) First, to creditors (including Members and Committee
Representatives who are creditors, to the extent otherwise permitted by law) in satisfaction of all
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of the Company's debts and other liabilities (whether by payment or the making of reasonable
provision for payment thereof), other than liabilities for which reasonable provision for payment
has been made,

(b) Second, except as provided in this Agreement, to Members and
former Members of the Company in satisfaction of liabilities for distribution under the Act,

(c) The balance, if any, to the Members in accordance with their
positive Capital Account balances (after taking into account all adjustments thereto for
contributions, distributions and allocations for the year of dissolution and all prior periods)

(d) Notwithstanding the foregoing, in the event of a Dissolution Invent,
the holdcr(s) of the NS Member's Membership Interests shall have a right to in-kind distribution
of the Line upon payment of an amount equal to the difference between (lie Fair Value of the
Line and the amount the NS Member would otherwise be entitled to after giving effect to Section
11.2(3) through Section 11 2(cl above

(c) Members or Committee Representatives may receive reasonable
compensation for any services performed pursuant to this Section 11.

11 3 Compliance With Certain Requirements of Regulations. Deficit Capital
Accounts In the event the Company is "liquidated" within the meaning of Regulations Section
1 704-l(b)(2)(ii)(g), and any Member has a deficit balance in its Capital Account (after giving
effect to all contributions, distributions and allocations for all Fiscal Years, including the Fiscal
Year during which such liquidation occurs), such Member shall have no obligation to make any
contribution to the capital of the Company with respect to such deficit, and such deficit shall not
be considered a debt owed to the company or to any other Person for any purpose whatsoever
In the discretion of the Liquidator, a pro rata portion of the distributions that would otherwise be
made to the Members pursuant to this Section 11 may be:

(a) Distributed to a trust established for the benefit of the Members for
the purposes of liquidating Company assets, collecting amounts owed to the Company, and
paying any contingent or unforeseen liabilities or obligations of the Company. The assets of any
such trust shall be distributed to the Members from time to time, in the reasonable discretion of
the Liquidator, in the same proportions as the amount distributed to such trust by the Company
would otherwise have been distributed to the Members pursuant to Section 11.2. or

(b) Withheld to provide a reasonable reserve for Company liabilities
(contingent or otherwise) and to reflect the unrealized portion of any installment obligations
owed to the Company, provided that such withheld amounts shall be distributed to the Members
as soon as practicable

11.4 Distributions in Kind Any non-cash asset distributed to one or more
Members shall first be valued at its Fair Value to determine Profit and Loss that would have
resulted if such asset were sold for such value. Such Profit or Loss shall then be allocated to
reflect such allocation.
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11 5 Riahts of Members. In the event of any distribution of Property in
accordance with Section 11 hereof, except as provided in Section 11 2(d). no Member shall have
the right or power to demand or receive Property other than cash from the Company. If the
assets of the Company remaining alter payment or discharge of the debts or liabilities of the
Company arc insufficient to return such Capital Contributions, the Members shall have no
recourse against the Company or any other Member or Committee Representative

11.6 Notice of Dissolution/Termination.

(a) In the event a Dissolution Event occurs, the Management
Committee shall promptly, but in no event later than seven (7) days thereafter, provide written
notice thereof to each of the Members

(b) Upon completion of the distribution of the Company's Property as
provided in this Section 11. the Company shall be terminated, and the Liquidator shall cause the
filing of the Certificate of Cancellation pursuant to the Act and shall take all such other actions
as may be necessary to terminate the Company.

11.7 Allocations During Period of Liquidation During the period commencing
on the first day of the Fiscal Year during which a Dissolution Event occurs and ending on the
date on which all of the assets of the Company have been distributed to the Members pursuant to
Section 11 2 (the "Liquidation Period1'), the Members shall continue to share Profits, Losses,
gain, loss and other items of Company income, gain, loss or deduction in the manner provided in
Section 3.

11.8 Character of Liquidating Distributions All payment* made in liquidation
of the interest of a Member in the Company shall be made in exchange lor the interest of such
Member in Property pursuant to Section 736(b)(l) of the Code, including the interest of such
Member in Company goodwill.

11.9 The Liquidator.

(a) Definition. The "Liquidator" shall mean a Person appointed by the
unanimous vote of the Members to oversee the liquidation of the Company.

(b) Fees, The Company is authorized to pay a reasonable fee to the
Liquidator for its services performed pursuant to this Section 11 and to reimburse the Liquidator
for its reasonable costs and expenses incurred in performing those services.

(c) Indemnification The Company shall indemnify, save harmless,
and pay all judgments and claims against such Liquidator or any officers, directors, agents or
employees of the Liquidator relating to any liability or damage incurred by reason of any act
performed or omitted to be performed by the Liquidator, or any officers, directors, agents or
employees of the Liquidator in connection with the liquidation of the Company, including
reasonable attorneys' fees incurred by the Liquidator, officer, director, agent or employee in
connection with the defense of any action based on any such act or omission, which attorneys'
fees may be paid as incurred, except to the extent such liability or damage is caused by the fraud,
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intentional misconduct of, or a knowing violation of the laws by the Liquidator which was
material to the cause of action.

SECTION 12
MISCELLANEOUS

12 1 Notices. Any notice, payment, demand, or communication required or
permitted to be given by any provision of this Agreement (each a "Notice") shall be in writing
and shall be deemed to have been delivered, given, and received for all purposes (i) if delivered
personally to the Person or to an officer of the Person to whom the same is directed or (ii) when
the same is actually received, if sent either by express delivery service or registered or certified
mail, postage and charges prepaid and return receipt requested, or by facsimile, if such facsimile
is followed by a hard copy of the facsimile communication sent promptly thereafter by registered
or certified mail, postage and charges prepaid, addressed as follows or to such other address as
such Person may from time to time specify, by notice to the Members and Committee
Representatives.

If to the Company Chairman
Pan Am Southern LLC
c/o Pan Am Railways
Iron Horse Park
North Billcrica, MA 01862-1692

With a copy to the
NS Member and the
Pan Am Member

If to NS Member: Mike R. McClellan
Vice President - Inlermodal and

Automotive Marketing
Norfolk Southern Corporation
Three Commercial Place
Norfolk, Virginia 23510-2191

With a copy to Vice President - Law
Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510
(757) 629-2374
(757) 533-4872 (fax)
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If to the Pan Am David A. Fink
Member. President

Pan Am Railways
Iron Horse Park
North Billerica, MA 01862-1692
(978)663-1186
(978) 663-6907 (fax)

With a copy to. Robert Cullitbrd
Vice President Law
Pan Am Systems
Iron Horse Park
North Billerica, MA 01862-1692
(603) 766-2002
(603) 766-2094 (fax)

12.2 Certificates.

(a) Right of the Management Committee to Issue Certificates. If at
any time the Management Committee determines that it is in the best interests of the Company to
issue certificates attesting to the ownership of Membership Interest in the Company by its
Members, the provisions of this Section shall thereafter apply (and prior to such determination
by the Management Committee, if any, this Section shall have no force or effect)

(b) Form of Certificates. Certificates attesting to the ownership of
interests in the Company shall he in such form as shall be approved unanimously by the
Management Committee and shall state that the Company is a limited liability compam formed
under the laws of the State of Delaware, the name of the Member to whom such certificate is
issued and that the certificates represent limited liability company interests within the meaning of
the Act Each such certificate shall be signed by one Committee Representative appointed by the
Pan Am Member and one Committee Member appointed by the NS Member and shall include
the legends referred to in Section Q 7.

(c) Register. The transfer register or transfer books and blank share
certificates shall be kept by the Secretary of the Company or by any transfer agent or registrar
designated by the Management Committee for that purpose.

(d) Issuance. The certificates of the Company shall be numbered and
registered in the share register or transfer books of the Company as they are issued.

(e) Transfer. Subject to all provisions hereof relating to Transfers of
Membership Interest, if the Company shall issue certificates in accordance with the provisions of
this Section, Transfers of Membership Interests shall be made on the register or transfer books of
the Company upon surrender of the certificate therefor, endorsed by the Person named in the
certificate or by an attorney lawfully constituted in writing.
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(f) Record Holder. Except to Ihe extent that the Company shall have
received written notice of an assignment of a Membership Interest in the Company, the
Company shall be entitled to treat the Person in whose name any certificates issued by the
Company stand on the books of the Company as the absolute owner thereof, and shall not be
bound to recognize any equitable or other claim to, or interest in, such Membership Interest on
the part of any other Person.

(g) Lost Destroyed or Mutilated Certificates The holder of any
certificates issued by the Company shall promptly notify the Company of any loss, destruction or
mutilation of such certificates, and the Management Committee may cause a new certificate or
certificates to be issued to such holder, in case of mutilation of the certificate upon the surrender
of the mutilated certificate or, in case of loss or destruction of the certificate, upon satisfactory
proof of such loss or destruction and, if the Management Committee shall so determine, the
granting of an indemnity and/or the deposit of a bond in such form and in such sum, and with
such surety or sureties, as the Management Committee may direct

12 3 Binding Effect. Except as otherwise provided in this Agreement every
covenant, term and provision of this Agreement shall be binding upon and inure to the benefit of
the Members and their respective successors, transferees and assigns

12 4 Time. In computing any period of time pursuant to this Agreement, the
day of the act, event or default from which the designated period of time begins to run shall not
be included, but the time shall begin to run on the next succeeding day The last day of the
period so computed shall be included, unless it is not a Business Day, in which event the period
shall run until the end of the next day which is a BUM ness Day.

12 5 Headings. Section and other headings contained in this Agreement arc for
reference purposes only and arc not intended to describe, interpret, define, or limit the scope,
extent, or intent of this Agreement or any provision hereof

12.6 Prior Agreements This Agreement, the JV Transaction Agreements and
the Certificate of Formation supersede all prior agreements among the parties hereto, written or
oral, with respect to the operation of the Company or the transactions referred to herein and
specifically any and all term sheets prepared in respect of such transactions

12 7 Scvcrabilitv. Except as otherwise provided in the succeeding sentence,
every provision of this Agreement is intended to be scvcrablc, and, if any term or provision of
this Agreement is illegal or invalid for any reason whatsoever, such illegality or invalidity shall
not affect the validity or legality of the remainder of this Agreement The preceding sentence of
this Section 12.7 shall be of no force or effect if the consequence of enforcing the remainder of
this Agreement without such illegal or invalid term or provision would be to cause any Member
to lose the material benefit of its economic bargain.

12.8 Incorporation by Reference. Every exhibit and other appendix attached to
this Agreement and referred lo herein is incorporated in this Agreement by reference unless this
Agreement expressly otherwise provides
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12 9 Variation of Terms All tcmis and any variations thereof shall he deemed
to refer to masculine, feminine, or neuter, similar or plural, as the identity of the Person or
Persons may require

12.10 Counterpart Execution. This Agreement may be executed in any number
of counterparts with the same effect as if all of the Members had signed the same document. All
counterparts shall be construed together and shall constitute one agreement.

1211 Third Party Beneficiaries. Except for Indemnified Persons, this
Agreement shall not benefit or create any right or cause of action in or on behalf of any Person
other than the parties hereto.

12 12 GOVERNING I .AW mi- LAWS OF THli STATE Of DELAWARE
SHALL GOVERN THE VALIDITY OF THIS AGREEMENT, THE CONSTRUCTION OF fTS
TERMS AND 1 HI' INTERPRETATION OF THE RIGHTS AND DUTIES ARISING
IIRREUNDER.

12.13 Confidentiality. Any information obtained by any Member, its respective
Affiliates and respective employees in connection with this Agreement or the JV Transaction
Agreements shall be subject to the confidentiality provision set forth in Section 17 5 of the
Transaction Agreement. Notwithstanding anything herein to the contrary, any Member may
share this Agreement and related information with its external auditors, the IRS any other tax
authority or as may otherwise be required by applicable law.

SECTION 13
DISPUTE RESOLUTION

H 1 Reference to JOC

Subject to Sections 5.6 and 5.11 hereof, any dispute, controversy or claim
between or among any two or more of the Company, the NS Member and the Pan Am Member
and arising out of or relating to this Agreement or the breach, termination or validity thereof
("Dispute") shall be referred to the JOC for resolution and if the JOC is unable to resolve the
dispute, it will be referred, in writing, to the Management Committee to resolve

132 Reference for Formal Dispute Resolution.

Any Dispute not resolved within sixty (60) days after receipt by any of the
involved parties of written notice of reference of such Dispute to the Management Committee
pursuant to Section 131. shall be submitted, by either Member for formal dispute resolution
pursuant to Section 13.3.

13 3 Formal Dispute Resolution

(a) Submission to Jurisdiction. Each of the Company, the NS Member
and the Pan Am Member hereto hereby (i) consents to submit itself to the exclusive jurisdiction
of any Federal or slate court located in the Stale of Delaware (the "Delaware Courts") in any
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action to enforce or in aid of the agreement to arbitrate in Section 13 3(b> herein or for
provisional relief to maintain the status quo or prevent irreparable harm pending the
appointment of the arbitrator, and to the non-exclusive jurisdiction of the Delaware Courts for
enforcement of any award issued hcrcundcr, (11) agrees that it will not attempt to deny or defeat
such personal jurisdiction by motion or other request for leave from any such court, and (ni)
waives any objection based on forum non conveniens or any other objection to venue thereof.

(b) Dispute Resolution. Except as provided in Section 10.2. each of
the Company, the NS Member and the Pan Am Member hereto stipulates and agrees that any
Dispute that is not resolved pursuant to Section 13.1 will be submitted for formal dispute
resolution, if at all, to mandatory and binding arbitration, in Washington, D C , by a single
arbitrator, under the Commercial Arbitration Rules and the Large Complex Case Procedures of
the AAA then in effect (the ''Rules"), under the following terms and conditions.

(i) Selection of Arbitrator. A single independent arbitrator
shall be appointed by the AAA using the listing, ranking and striking procedure in the
Rules Any arbitrator appointed by the AAA shall be a retired judge or a practicing attorney with
no less than fifteen years of experience with large commercial cases and an experienced
arbitrator

(ii) Conduct of Arbitration. The arbitration shall be held and
the award shall be issued in Washington, D.C. In addition to money damages, the arbitrator may
award any remedy provided for under applicable law and the terms of this Agreement, including,
without limitation, specific performance or other forms of injuncdvc relief. The arbitrator shall
apply the law of the State of Delaware to the substance of the Dispute and will have no power or
authority, under the rules of the AAA or otherwise, to amend or disregard any provision of this
Agreement.

(ni) Replacement of Arbitrator. Should the arbitrator refuse or
be unable lo proceed with arbitration proceedings, a replacement arbitrator will be selected using
the same method of selection as the original arbitrator.

(iv) Findings and Conclusions. The arbitrator will, after
reaching judgment and award, prepare and distribute to the parties a written award including the
findings of fact and conclusions of law relevant to such award and containing an opinion setting
forth the reasons for the giving or denial of any award

(v) Time is of the Essence. The arbitrator is hereby instructed
that time is of the essence in the arbitration proceeding, and that the arbitrator shall have the right
and authority to issue monetary sanctions against any party if, upon a showing that such party is
unreasonably delaying the proceeding.

(vi) Temporary Equitable Relief. By agreeing to arbitration, the
parties do not intend to deprive any Delaware Court of its jurisdiction to issue a pre-arbitral
injunction, pre-arbitral attachment, or other order in aid of arbitration proceedings and the
enforcement of any award. Without prejudice to such provisional remedies as may be available
under the jurisdiction of a Delaware Court, the arbitrator shall have full authority to grant
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provisional remedies and to direct the parties to request that any court modify or vacate any
temporary or preliminary relief issued by such court, and to award money damages for the failure
of any party to respect the arbitrator's orders to that effect.

(vii) Consolidation. The parties arc committed to the prompt and
efficient resolution of Disputes. Accordingly, if more than one Dispute arise under this
Agreement and/or any JV Transaction Agreement, such Disputes may be brought in a single
arbitration. If more than one arbitration is brought with respect to Disputes under this
Agreement and/or any JV 1 ransaction Agreement, then any party may request that any
arbitration or any new Dispute arising under this Agreement or the JV Agreement be
consolidated into any prior arbitration The new Dispute or arbitration shall be so consolidated,
provided that the arbitrator lor the prior (or first (lied) arbitration determines that (x) the new
Dispute or arbitration presents significant issues of law or fact common with those in the pending
arbitration; (y) no party would be unduly prejudiced and (z) consolidation under such
circumstances would not result in undue delay for the prior arbitration. Any order of
consolidation issued by such arbitrator shall be final and binding upon the parties Unless the
parties otherwise agree, the arbitrator appointed first in time shall serve as the arbitrator for the
consolidated arbitration The parties waive any nghl they have to appeal or to seek interpretation,
revision or annulment of such order of consolidation under the Rules or in any court The Parties
agree that upon such an order of consolidation, they will promptly dismiss any arbitration
brought under this Agreement, the subject of which has been consolidated into another arbitral
proceeding

(viii) Discovery. Recognizing the express desire of the parlies
for an expeditious means of dispute resolution, the arbitrator will allow tor limited discovery as
may be reasonable under the circumstances.

(ix) Costs and Attorneys' Fees. Notwithstanding any rule of the
AAA to the contrary, the arbitrators rendering judgment under this Section 13 3flrt will have the
power to award the costs of the arbitration, including reasonable attorneys' fees and expenses to
the prevailing party or parties in the arbitration In any action to enforce this agreement to
arbitrate or any arbitral award rendered hereunder, the court may award costs and attorneys' foes
against the party resisting enforcement.

(x) Miscellaneous 'ITie arbitrator shall not have the power to
award consequential or punitive damages or to determine violations of criminal or antitrust laws.
Pending the written decision of the arbitrator, there shall be no interruption in the transaction of
business under this Agreement, and all payments in respect thereto shall be made in the same
manner as prior to the arising of the dispute until the matter in dispute shall have been fully
determined by arbitration, and thereupon such payment or restitution shall be made as required
by the written decision of the arbitrator. An arbitrator's award may be appealed in accord with
Section 23 of the Uniform Arbitration Act.

[Remainder of page intentionally left blank.]

54



IN WITNESS WHERROF, the parties have executed and entered into this
Agreement as of the day first above set forth.

liy:
Name
Title.

By-
Name:
Title:
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Schedule 1.1

Description of the Assets, including the Line
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EXHIBIT B

PROPOSED CAPITAL PROJECTS
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Exhibit C

Membership Interests of the Members

Norfolk Southern Railway
Company

Boston and Maine
Corporation

50 Membership Interests

50 Membership Interests
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Exhibit 2.2

Initial Capital Accounts of the Members

Norfolk Southern Railway
Company

Boston and Maine
Corporation

$65,000,000*

$140,000,000

*If, before the NS initial contribution is made, Pan Am receives public funding (o improve the
Line, then the NS amount shall be adjusted downward by the amount of such public funding.
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Kxhihit5.2(b)

Initial Management Committee Representative
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Exhibit 5.

Initial Members of Capital Project Committee
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Exhibit 5.7fa)

Approved Budget and Business Plan
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Pan Am Southern
2008 Pro Forma Operating Expenses



Patriot Corridor



Exhibit 5.7fh)

Approved Investment Policies

The Person designated by the Management Committee (which initially shall be
the Railroad Operator) is authorized to purchase and sell from time to time on behalf of the
Company Ihe classes of United States dollar securities, described herein, subject to the specified
limitations and ratings, and subject to an> limitations that may be fixed from time to time by the
Management Committee of the Company

Securities in the short-term portfolio will consist of those maturing not later than
one year from dale of purchase. Securities in the intermediate-term portfolio will consist of
those maturing from one to five years from date of purchase.

I. SHORl-'IliRM PORTFOLIO

Investments and Credit Quality (See Item 11 this section")
1. U.S Treasury obligations
2. Federal Agency obligations
3. Bank obligations (Domestic and Eurodollar)

U.S. and foreign banks Time deposits, money market demand accounts,
certificates of deposit, bankers' acceptances, letter of credit-backed paper,
and commercial paper issued by domestic bank holding companies and
foreign bank owned funding subsidiaries
Minimum equity of $500 million for U S banks; Si billion for foreign
banks.
Thompson Financial Services rating of B/C (domestic bank*) ur 11/111
(foreign banks)
Moody"s Aa long-term deposit rating, or Moody's Aa or S&P AA or Fitch
long-term debt ratings. Al/Pl ratings on short-term deposits and
commercial paper In the absence of long-term ratings, Thompson
Financial Services' ratings are acceptable

4. Commercial Paper (U. S. and non-U.S.) Asset-backed and non asset-backed
Long-term debt ratings of Aa/AA, short-term ratings of Al/Pl. If an
issuer docs not have a long-term debt rating, S&P common stock rating of
A or better may be substituted for this debt requirement In the case of
asset-backed paper, the issuer may be backed by a letter of credit from a
financial institution with a long-term debt rating of AA or better

5 Repurchase Agreements
Overnight or term repos up to 30-day maturity
Collateral coverage of not less than 102% (based upon current market
value plus accrued interest), using Government, federal agencies and
obligations of banks which otherwise meet the criteria of this policy

6. Overnight Institutional Money Market Funds
a. Minimum equity of $1 billion
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b Money market mutual funds organized under the laws of the United States
or any state thereof which have daily pricing and daily redemption
features and invest at least ninety percent (90%) of their assets in the
investments described in the investment policy

7. Tax-exempt and taxable municipal securities -
a General obligation notes; stale and municipal authorities, school districts

and other revenue notes and bonds; variable rate demand/Put notes and
bonds; and Daily, Weekly, Monthly Floaters.

Long-term debt ratings of Aa by Standard & Poor's. Moody's or
Fitch
Short-term debt ratings of MIG-1 /VMIG-1 or SP-l/A-1
Long-term ratings of Aa and AA on issues insured by Municipal
Bond Insurance Association (MBIA); Financial Guaranty
Insurance Company (1;G1C), and Bond Investors Guaranty
Insurance Company (BIG).
In the case of variable rate/Put bonds, underlying issuer must be
rated A by at least one of the rating agencies If the underlying
issuer's rating is no higher than A, then the issue must be
supported by an irrevocable letter of credit issued by a bank
qualifying under
the above credit quality standards.

b Tax-exempt commercial paper
Long-term debt ratings of Aa or AA , or backed by a letter of
credit from a financial institution rated AA, commercial paper
ratings of A1 or PI.

8. Variable Rate Preferred Stock
Issuer's equity must meet minimum standards outlined above.
I jong-tcrm debt ratings of Aa/AA.

9. Corporate Obligations
Moating and fixed rates credit rating by at least one rating agency of A A.

10. Broker LLC private investment funds rated AAA.
11. Credit Quality Exceplion-

Long-term rating requirements as stated above are Aa by Moody's and/or
AA by Standard and Poor's. 1 his requirement is modified to the extent
that up to 25% of total securities in short and intermediate-term portfolios
may carry a rating of A by Moody's and/or A by Standard and Poor's or
Filch.

II. INTERMEDIATE-TERM PORTFOLIO
Credit requirements for these issues must adhere to the same standards as
short-term issues If the total of the short-term and intermediate-term
portfolios exceeds $100 million, then no more than 50% of the total
investments may be placed in the intermediate-term portfolio
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INVESTMENTS

1. All instruments included in the short-term portfolio
2 Corporate Notes and Bonds, both Fixed and Floating rates.
3 Corporate Notes and Bonds with Put Features

Puts must be at par and unconditional, date thereof to he considered final
maturity dale.

4 Eurodollar and Yankee Notes and Bonds.
5 Term Certificates ol'Deposit issued by U S and foreign banks
6. Floating Rate Instruments -

a. Domestic and Eurodollar certificates of deposit and notes
b. Variable Coupon Renewable Notes.

7. Asset-backed securities, defined as
a Government National Mortgage Association (GNMA) Pass-'l hrough

Certificates,
b Federal National Mortgage Association (FNMA) Mortgage-Backed

Securities.
c. Federal Home Ix>an Mortgage Corporation (FJILMC) Participation

Certificates.
d CollateraliTcd Mortgage Obligations (CMOs) issued by federal Home

Loan Mortgage Corporation and Wall Street dealer-sponsored special
purpose corporations

c Auto Loan or Credit Card-backed Notes issued by various finance
companies.

HI POR'l I OLIO LIMITS

1 U S Treasury obligations-no limits.
2 Federal Agency obligations - not more than 50% of the total portfolio.
3 Bank obligations

a. Any single issuer is limited to 10% of total portfolio
b. Total bank related obligations may not exceed 50% of total portfolio
c. Foreign bank obligations may not exceed 25% of the total portfolio.

4. Commercial Paper
a. Any single issuer is limited to 10% of the total portfolio
b. Not more than 50% of the total portfolio may be invested in commercial

paper.
c Not more than 25% of the total portfolio may be invested in foreign

commercial paper (excluding foreign bank related commercial paper)
5. Repurchase Agreements

a. No 1 innL> on total repurchase agreements.
b Any approved dealer is limited to 10% of total portfolio.

6. Tax-exempt and taxable securities
a. Any single issuer is limited to 10% of total portfolio,
b Total tax-exempt obligations shall not exceed 2%

7. Variable Rate Preferred Stock
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a. Any single issuer is limited to 5% of the total portfolio, with a maximum
of 5% of any single issue

b. Total Variable Rate Preferred Stock may not exceed 10% of the total
portfolio.

8. Corporate obligations (other than bank obligations)
a. Any single issue is limited to 10% of total portfolio
b. Corporate obligations may not exceed 50% of total portfolio.

9 Miscellaneous
a Obligations of any one industry shall not exceed 25% of the total Portfolio,

with the exception of 50% limitation for bunk related obligations.
b Not more than 5% of the total portfolio may be invested in any category or

obligation of any issuer not covered by the limitations or credit standards
established above, provided the investment within this limitation arc
consistent with the objectives of the portfolio.

c. The total of all securities issued by foreign governments and agencies,
foreign supra-national corporations, U.S. subsidiaries of foreign
corporations, and foreign banks (including U S subsidiaries) shall not
exceed 50% of the total portfolio with no more than 10% of the total
portfolio invested in any one country

d. The total limitations on Federal Agency, Commercial Paper, bank
obligations and corporate obligations will not apply when the total of the
short-term and intermediate portfolios S200 million or less

e Any single issuer cannot exceed the lesser of $50 million or 10% of the
portfolio.
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REDACTED EXHIBIT 2C

RAILROAD OPERATING AGREEMENT

THIS RAILROAD OPERATING AGREEMENT ("Agreement") is made and
entered into as of this day of , 2008, by and among Pan Am
Southern LLC. a Delaware limited liability company ("Pan Am Southern"), Springfield
Terminal Railway Company ("Springfield Terminal"), Pan Am Railways. Inc ("Pan
Am") and Norfolk Southern Railway Company C'NSR"). Each of Pan Am Southern,
Springfield Terminal, Pan Am and NSR is sometimes referred to as a "Party" and
collectively a& "Parties."

RECITALS

WHEREAS, Pan Am, on behalf of itself and its subsidiaries, Boston and Maine
Corporation ("B&M"). Springfield Terminal (collectively with Pan Am and B&M, the
'•Pan Am System Parties") and NSR entered into a Transaction Agreement (the
'Transaction Agreement"), dated as of [ ]. 2008, which provides, among other
things, for NSR and B&M to form Pan Am Southern pursuant to a Limited Liability
Company Agreement of Pan Am Southern between NSR and B&M, dated as of [ ].
2008 (the "LLC Agreement"), and

WHEREAS, prior to Closing, as defined in the Transaction Agreement,
Springfield Terminal was responsible for performing the administrative and railroad
maintenance and operating tasks involved in the rail transportation system for the then-
existing Springfield I erminal system (the portion of such system as is not included m the
Pan Am Southern Assets (as hereinafter defined) being defined as "Remaining
Springfield Terminal Assets"), and

WHEREAS, the Transaction Agreement provides for B&M and the other Pan
Am System Parties to sell in part and contribute in part certain railroad lines and trackage
rights constituting a portion of the Springfield Terminal system and owned or operated
generally in New York, Vermont, Connecticut, Massachusetts, and New Hampshire (the
portions of which that arc to be sold and contributed being the "Line'*, as more
specifically defined in the Transaction Agreement) and certain other related assets, all of
which were previously operated in a unified manner with other railroad lines and
trackage rights by one or more of the Pan Am S\slem Parties (together with the Line, the
"Pan Am Southern Assets*', as more specifically defined as the Assets in the Transaction
Agreement) to Pan Am Southern (the ''Pan Am Contribution'*); and

WHEREAS, as a result of the Pan Am Contribution, the Pan Am Southern Assets
previously operated in a unified manner will, after Closing, be operated by two entities,
Pan Am Southern (as to the Pan Am Southern Assets) and Springfield Terminal (as to the
Remaining Springfield Terminal Assets); and

WHEREAS, the Transaction Agreement contemplates that railroad operations
over the Line, including the quoting of Rates and Allowances (as defined in the
Transportation Agreement Assignment and Division Allocation Agreement, hereinafter



defined), initially will be performed on behalf of Pan Am Southern by a railroad operator
(the "Railroad Operator") and that the initial Railroad Operator shall be Springfield
Terminal; and

WHEREAS, NSR, Pan Am Southern and Springfield Terminal have entered into
an agreement (the "Transportation Agreement Assignment and Division Allocation
Agreement") pursuant lo which, among other things, the Railroad Operator will quote
Rates and Allowances, and allocate revenues to be collected, on behalf of Pan Am
Southern and Springfield Terminal, and

WHEREAS, the Pan Am System Parties and Pan Am Southern have entered into
an agreement (the "Miscellaneous Assignment and Assumption Agreement") pursuant to
which, among other things, each member of the Pan Am System Parties has assigned to
Pan Am Southern all of their respective rights and obligations to certain contracts,
agreements, leases and licenses pursuant to which third parties have rights with respect to
the Pan Am Southern Assets, including, without limitation, the lateral and perpendicular
fiber and wire agreements, pipeline agreements, rental agreements, clearance agreements,
agreements concerning the performance of any grade crossing facility maintenance,
repair and inspection obligations (such agreements as assigned and as entered into after
the dale hereof pursuant to Section 4(b), the "Ancillary Agreements"); and

WHEREAS, Pan Am Southern and NSR have entered into an agreement (the
"NSR Joint Use Agreement") pursuant to which, among other things, Pan Am Southern
will provide certain haulage services to NSR and has commuted Lo certain service
standards with regard to the provision of those haulage services, and

WHEREAS, NSR, Pan Am, B&.M and Springfield Terminal obtained the prior
consent of the Surface Transportation Hoard to consummate the transactions set forth in
the Transaction Agreement, including the authority to enter into, and perform pursuant lo,
this Agreement;

WHEREAS, the Parties desire to cnlcr into this Agreement to, among other
things, set forth (i) the obligations of Springfield Terminal as the Railroad Operator and
(n) the compensation to be paid to Springfield Terminal therefor;

WHEREAS, the Parties desire that Springfield Terminal incur certain operating
expenses on behalf of Pun Am Southern and be reimbursed therefor in the manner
described in Appendices C and D and that Springfield Terminal pay all of Pan Am
Southern's other operating expenses out of Pan Am Southern's accounts and using Pan
Am Southern's funds, provided that certain of such expenses may be subject to
indemnification from Springfield Terminal as provided in this Agreement, the
Transaction Agreement or other agreements contemplated by the Transaction Agreement,

NOW, THEREFORE, with reference to the foregoing facts and in consideration
of the mutual agreements and understandings set forth herein, the Panics hereto,
intending to be legally bound, agree as follows-



SECTION 1. DEFINITIONS

(a) Interpretation Generally

Unless otherwise defined herein, all words, terms and phrases used in this
Agreement shall be construed in accordance with the generally applicable definition or
meaning of such words, terms and phrases in the railroad industry

(b) Capitalized Terms

Appendix D contains several terms that are defined therein. All other capitalized
terms shall have the defined meaning set forth below:

"Additional Repair Item" shall have the meaning given to that term in Section
(A).

"Administrative Services" shall have the meaning given to that term in Section
2(a)(0-

"Agreement" shall have the meaning given to that term in the introductory
paragraph

"Ancillary Agreements"' shall have the meaning given to that term in the
Recitals

"Aver Switching Agreement" shall mean that switching agreement by and
between Springfield '1 crnimal and Pan Am Southern, daicd as of [ ], pursuant to which
Pan Am Southern provide* to Springfield Terminal certain switching services generally
between CPH 312 and Ayer, MA. as is more definitively set forth therein and in the
schematic attached thereto

"B&M" shall have the meaning given to that term in the Recitals

"Claim" or "Claims" shall mean any and all claims, demands, losses (including
the loss of use), costs (including investigation, remedial and clean-up costs), expenses
(including attorneys1, consultants1 or experts' fees and expenses), judgments, awards,
penalties, governmental action (including fines and liens), causes of action, liens, suits or
liability of every kind and nature suffered, including for exemplary, special or
consequential damages

"Cleanup" shall mean all actions, including investigations, required by Law to:
(1) cleanup, remove, treat or remediate Hazardous Materials in the environment, (2)
prevent the Release of Hazardous Materials so that they do not migrate, endanger or
threaten to endanger public health or welfare or the environment; (3) perform prc-
rcmcdial studies and investigations and post-remedial monitoring and care, or (4) respond



to any government requests tor information or documents in any way relating to cleanup,
removal, treatment or remediation or potential cleanup, remo\al. treatment or
remediation of Ila/.ardous Materials in the environment

"Delaware Courts" shall have the meaning given to that term in Section

"Designated Engineer" shall mean, as to each of NSR and Springfield Terminal,
the engineering representative that is a designated contact for matters relating to this
Agreement

"Dispute" shall have the meaning given to that term in Section 1 7(a).

"Effective Date"1 shall have the meaning given to that term in Section 1 l(a)

"Environmental Claim"1 means any fine, claim, action, hen, cause of action,
investigation or notice by any Person alleging potential liability (including potential
liability for Cleanup costs, governmental response costs, natural resources damages,
property damages, personal injuries, or penalties) arising out of, based on or resulting
from (a) the presence, manufacture, processing, distribution, use, treatment, storage.
Release or threatened Release, disposal, transport or handling, of any Ha/ardous
Materials, or (b) circumstances forming the basis of any violation of any hnvironmenlal '
Law

"Environmental Laws"" means all Laws relating to pollution or protection of
human health or the environment, including all Laws relating to Releases or threatened
Releases of Hazardous Materials or otherwise relating to the manufacture, processing,
distribution, use. treatment, storage. Release, disposal, transport or handling of Ha/anlous
Materials, all Laws relating to record keeping, notification, disclosure and reporting
requirements respecting Hazardous Materials and all Laws relating to endangered or
threatened species offish, wildlife and plants and natural resources

"Financial Activities" shall have the meaning gi\ en to that term in Section 4{c)

"Freight Railroad Service" shall have the meaning given to that term in Section

"General Manager" shall have the meaning given to that term in Section 2(h)

"Go\crnmcntal Action" shall mean any applicable law, rule, regulation or
ordinance promulgated by any Governmental Authority having jurisdiction.

"Governmental Authority" shall mean any nation or government, any state or
other political subdivision thereof, and any entity cvcrcismg executive, legislative,
judicial, regulatory or administrative functions of or pertaining to government or any
mediation body or arbitral tribunal, including the STB



"Grade Crossing Facility Maintenance and Repair"' shall have the meaning
given to that lerm in Section 3(a)(iu)

"Hazardous Materials" shall mean all substances defined as Hazardous.
Substances. Oils, Pollutants or Contaminants in the National Oil and 1 1 a/ardous Sub-
stances Pollution Contingency Plan, 40 C KR fc 300 5, or defined as such by. or regu-
lated as such under, any Environmental Law

"Invoiced Party" shall have the meaning given to that term in Section 14(a)

"Invoicing Party" shall have the meaning given to that term in Section 14(a).

"JOC" shall mean the Joint Operating Committee established by Section 5 3(c)
of the LLC Agreement

"Law" shall mean any U.S. federal, state or local or foreign statute, law, rule,
regulation, ordinance, order, code, policy or rule of common law, now or hereafter in
effect and, in each case, as amended, any binding judicial or administrative interpretation
thereof by a Governmental Authority or otherwise, including any judicial or
administrative order, consent, decree or judgment

"Lien" shall have the meaning given to that term in Section 9(h)(i).

"Line" shall have the meaning given to that term in the Recitals

"LLC Agreement9* shall have the meaning given to that term in the Recitals

"Local Services" shall mean those local services not necessary for completion of
the line haul transportation, including, without limitation, loading or unloading, weighing
of cars, mtra-plant switching, storage or warehousing The weighing of cars for the
purpose of assessing transportation charges shall be a Local Service

"Local Service Charge** shall mean charges assessed for the provision of Local
Services

"Main Line" shall mean that portion of the Line between Mcchamcville, NY at
Milcpost 407 40, and a connection with Remaining Springfield Terminal Assets at CPF
312atMilcpost311.97

"Maintenance and Inspection" shall have the meaning given to that term in
Section 3(a)(i)(A).

"Maintenance Item" shall have the meaning given to that term in Section

"Management Committee1' shall mean the management committee of Pan Am
Southern as provided for in the LLC Agreement



MMBTA" shall mean the Massachusetts Bay 'I ransportation Authority

"Miscellaneous Assignment and Assumption Agreement-' shall have the
meaning given to thai term in the Recitals

"Monthly Statement" shall have the meaning given to that term in Section 14(a)

"NSR" shall have the meaning given (o that term in (he introductory paragraph

"NSR Joint Use Agreement'4 shall have the meaning given to that term in the
Recitals.

"Operating Fee Additive Element" shall have the meaning ascribed to that term
in Section 2 of Appendix C

"Operating Kce Base Element" shall have the meaning ascribed to that term in
Section I of Appendix C

"Option Agreement4" shall mean that agreement dated May 1, 2003 by and
among Pan Am, B&M and NSR, concerning the acquisition of an option to purchase a
certain undivided interest HI the Assets, as defined therein, among other things

"Pan Am" shall have the meaning given to that term in the introductory
paragraph

"Pan Am Change in Control** shall mean (1) the establishment of a voting trust
as described in 49 C F R Part 1013-Guidelines for the Proper Use of Voting Trusts, or
any subsequent regulation, with regard to the acquisition of a controlling block ol" voting
securities of the Pan Am Member. Pan Am, B&M or Springfield Terminal, or any entity
having direct or indirect control over any of the same, including but not limited to the Pan
Am Parent, (2) the submission to the STB of any application, petition for exemption, or
notice of exemption seeking approval, or exemption from approval, to effect a change in
control of the Pan Am Member, Pan Am, B&M or Springfield Terminal or any entity
having direct or indirect control over any of the same, (3) any Permitted Transfer as
described in Section 9.2 clauses (f) or (g) of the LLC Agreement, or (4) not taking into
account the Pan Am Member's membership interest in Pan Am Southern, the sale,
transfer or other distribution of all or substantially all of the assets of the Pan Am
Member,. Pan Am, B&M or Springfield Terminal

"Pan Am Contribution" shall have the meaning given to that term in the
Recitals

"Pan Am Member" shall mean B&M or any permitted transferee of its
membership interest in Pan Am Southern under the LLC Agreement.



"Pan Am Parent" shall mean Pan Am Systems, hie , a Honda corporation, and
the ultimate parent of the Pan Am System Parties

"Pan Am Southern4" shall have the meaning given to thai term in the
introductory paragrapli

"Pan Am Southern Assets"1 shall have the meaning given to thai term in the
Recitals.

"Tan Am System Parties" shall have the meaning given to that term in the
Recitals

"Party" or "Parties"1 shall have the meaning given to that term in the
introductory paragraph

"Person" shall mean an individual or a partnership, corporation, trust,
association, limited liability company, Governmental Authority or other entity.

"Railroad Operator'* shall have the meaning given to that term in the Recitals.

"Release" shall mean any release, spill, emission, discharge, leaking, pumping,
injection, deposit, disposal, or leaching into the em ironmeni (including ambient air,
surface water, groundwatcr and surface or subsurface strata) or into or out of any
property of any Ha/ardous Material, including the movement of Hazardous Materials
through or in the air. soil, surface water, groundwatcr or property

"Remaining Springfield Terminal Assets"" shall have the meaning given to that
term in the Recitals

"Required Personnel and Tools" shall have the meaning given to that term in
Section 9(d)( ii)

"Rules" shall have the meaning given to that term in Section 17(c)(ii)

"Springfield Terminal'" shall have the meaning given to that term in the
introductory paragraph

"Springfield Terminal Joint Lsc Agreement" shall mean that joint use
agreement by and among Pan Am Southern, Springfield '1 crminal and NSR, dated as of [
]. pursuant to which, among other things, Pan Am Southern granted to Springfield
Terminal certain overhead trackage rights generally between CPF 312 and I larvard, MA
for the purpose of interchange \\iih CSX Transportation, Inc. and for service to both
existing and future customers on Springfield Terminal trackage south of Harvard.

"STB" shall mean the Surface Transportation Board or any successor entity
thereto



"Swappcd-out Property" shall have the moaning given to that term in Section
9(c)

"'1 ransaction Agreement" shall have the meaning given to thai term in the
Recitals

"Transportation Agreement Assignment and Division Allocation Agreement"
shall have the meaning given to that term in the recitals

"Work" shall mean all tasks, duties, obligations, services, requirements and
activities of whatever kind or nature, express or implied, direct or incidental, to be
performed, and all items tangible and intangible, lo be provided by Springfield Terminal
pursuant to this Agreement

(c) Construction of Certain Terms and Phrases

Unless the context otherwise requires, (i) words of any gender include each other
gender, (n) words using the singular or plural number also include the plural or singular
number, respectively; (in) the terms "hereof," "herein," "hereby" and derivative or
similar words refer to this entire Agreement, (iv) the terms "Article" or ''Section" refers
to the specified Article or Section of this Agreement, (v) the terms "and" and "or"
include the term "and/or1* when the context is appropriate, (vi) the terms "include** or
"including" also include the words "without limitation" when the context is appropriate
All accounting terms used herein and not expressly defined herein shall have the
meanings given to them under generally accepted accounting principles, as in effect in
the United States of America All dollar amounts set forth herein arc in United States
currency Whenever this Agreement refers lo an Appendix, Exhibit or Schedule attached
hereto, the Appendix, Exhibit or Schedule shall be deemed to be incorporated b\
reference References herein to any agreement or contract mean such agreement or
contract as amended.

SECTION 2. DESIGNATED RAILROAD OPERATOR

(a) Engagement of Sprinuficld Terminal as Designated Railroad Operator

(i) Pan Am Southern hereby retains and engages Springfield
Terminal, and Springfield Terminal agrees, to become and act as the designated Railroad
Operator for the Line, to manage, administer, supervise, perform and provide all railroad
services over the Line (the "Freight Railroad Service") on behalf of Pan Am Southern,
including but not limited to Local Services, maintaining, dispatching and providing
transportation rail services over the Line, and to provide all of the management,
administration, supervision and performance of all general and administrative services
necessary or appropriate to the conduct of the business of Pan Am Southern
("Administrative Services"), including, but not limited to accounting, treasury and tax
services, legal services, claims handling, information technology services, ancillary
agreement management, human resources and labor relations services, and, pursuant to
the Transportation Agreement Assignment and Divisions Allocation Agreement, the
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billing and collection of all Local Service Charges and revenues for railroad
transportation, and the quotation of rates, on behalf of Pan Am Southern The
Administrative Services also include the performance of all functions assigned to the
Railroad Operator under the LLC Agreement, including without limitation (i) the
preparation of the Budget and the Business Plan (each as defined in the LLC Agreement)
as provided in Section 5 7(a) of the LLC Agreement and (ii) the performance of
accounting functions and preparation and delivery of financial reports as provided in
Section 7 of the LLC Agreement

(ii) Tt is the intention of the Parties that Section 2(a)(i) be read
expansively in order to effectuate the intention of this Agreement as set forth in the
Recitals Notwithstanding the generality of the foregoing, the Freight Railroad Service
shall include, among other things, the specific items set forth in Appendix A - Specific
Freight Railroad Service Obligations.

(in) Springfield Terminal shall be authorized to negotiate and pay, on
behalf of Pan Am Southern, certain costs, invoices and claims (such as payment for
freight claims, taxes, or leases or other expenses that Pan Am Southern is initially
obligated to pay). Nothing in this Agreement (pursuant to which Springfield Terminal
acts as a contractor to Pan Am Southern) is meant to modify the allocation of liability,
costs or obligations pursuant to the Transaction Agreement or any other J V Transaction
Agreement (as defined in the LLC Agreement), entered into contemporaneously with this
Agreement or otherwise By way of illustration only, and without intending to modify
the foregoing, pursuant to the NS Joint Use Agreement, Pan Am Southern is not to settle
without NSR input certain claims for which KSR provides an indemnification pursuant to
thai agreement The provisions of Section 4(a)(in) of this Agreement dictate the
responsibilities that Springfield Terminal has with regard to freight claim settlement vis a
vis Pan Am Southern. If, as is the case under the NS Joint Use Agreement, Pan Am
Southern has an obligation to consult with NSR with regard to certain claims, the
provisions of this Agreement arc not meant to modify that consultation requirement, and
Springfield Terminal, as Pan Am Southern's contractor, is required to comply with that
consultation requirement Similarly, and by way of further illustration only, any
requirement set forth herein for Springfield Terminal to pay, as a contractor hereunder
but using Pan Am Southern funds, invoices for certain claims shall have no effect upon
any requirement found in the Transaction Agreement or other J V '1 ransaction Agreement
for indemnification of Springfield Terminal

(iv) Springfield Terminal shall not, by reason of this Agreement, have
any right to permit any rail carrier access to operate or use the Line or the other Pan Am
Southern Assets.

(b) General Manager

(i) Springfield Terminal shall appoint an individual ("General
Manager") who shall manage and supervise the operation, maintenance and use of the
Pan Am Southern Assets in accordance with this Agreement and directives and policies



ot'Pan Am Southern Pan Am Southern acknowledges that the General Manager also
shall have responsibilities with regard to Pan Am operations Notwithstanding the
foregoing, Springfield Terminal agrees that the General Manager shall perform his or her
responsibilities on an impartial and non-discriminatory basis as between Pan Am
Southern and Pan Am Springfield Terminal shall promptly appoint a new General
Manager to fill any vacancy caused by the retirement, removal or otherwise long-term
unavailability of the then-current General Manager

(n) Pan Am Southern may require that Springfield Terminal remove,
and Springfield Terminal shall promptly remove, the current General Manager at any
time for serious misconduct, which shall mean conduct that would make it unreasonable
to retain the General Manager as manager of Pan Am Southern's business, including but
not limited to conduct such as: (A) violation of applicable alcohol or drug use policies.
(B) fraud, (C) cmbcz7lcment or other act of dishonesty against Pan Am Southern, Pan
Am or NSR or any of their customers or suppliers. (D) activities willfully undertaken by
the General Manager which reflect adversely upon the reputation of Pan Am Southern,
Pan Am or NSR, (E) refusal to perform or substantial neglect of the responsibilities
assigned lo the General Manager. (F) failure to perform his or her responsibilities on an
impartial and non-discriminatory basis as between Pan Am Southern and Pan Am after
45-days' written notice from Pan Am Southern or Pan Am describing such failure, (G)
any violation of law or rule or regulation of any Governmental Authority which results in
serious adverse consequences to Pan Am Southern, Pan Am or NSR, or (I I) any material
violation of any directive or policy of Pan Am Southern

SECTION 3. MAINTENANCE OF THE RAILROAD PREMISES

(SL) Without intending to limil the provisions of Section 2(a)(i), the Parties
intend that the Freight Railroad Sen ices that Springfield 'terminal shall provide and
perform include the following

(i) Maintenance and Inspection

(A) Springfield Terminal shall provide inspection and
maintenance and repair (the "Maintenance and Inspection," any specified item of which
may be referred to as a "Maintenance Item") of the Line's right-of-way, track, structures,
communications and signals fixtures and appurtenances.

(B) Springfield Terminal and Pan Am Southern shall quarterly
meet to review the maintenance program, and Springfield Terminal and Pan Am
Southern shall mutually determine any adjustments thereto

(n) Additional Maintenance and Repair

(A) Springfield Terminal shall provide, or cause lo be provided,
any repair or upgrade item that is not a Maintenance Item (an "Additional Repair Item")
that is required in order to keep the Assets (including the Line) in good operating
condition
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(B) Such Additional Repair Ilems include, but arc not limited
to, any capital maintenance, or other maintenance, repair, upgrade or other additional
maintenance items caused by. (u) an unforeseen or unanticipated condition, (v) a casualty
loss or damage, including but not limited to a derailment involving any earner operating
on the Line or third-party events such as an automobile accident damaging any portion of
a grade crossing, the associated gates, serialization or warning devices, (w) a force
majcurc event as described in Section 18, (x) a Governmental Action (including a change
in regulatory compliance requirements), mandate, order, judgment or award by a
Governmental Authority with jurisdiction over the Line or rail transport thereover, (y)
environmental investigation, cleanup or remediation required by Govcnmicnt.il Action or
by the performance of the Freight Rail Services and Maintenance and Inspection or the
Additional Repair Items pursuant to this Agreement, or (z) other like condition or
occurrence, but in any event the Additional Repair Items shall not include those items
that arc Capital Projects (as defined in the LLC Agreement).

(in) Grade Crossing Facility Maintenance and Repair

Springfield Terminal shall fulfill , or cause to be fulfilled, any grade
crossing facility maintenance, repair and inspection obligation ("Grade Crossing Facility
Maintenance and Repair") of Pan Am Southern arising from the creation or maintenance
of any public highway-railroad grade crossing or private grade crossing, including any
present or future obligations that may arise as a result of the receipt of funding or other
support from a Governmental Authority tor the grade crossing warning devices or other
highway-railroad grade crossing facility such a* those assigned pursuant to the
Miscellaneous Assignment and Assumption Agreement and listed in Appendix II -
Assigned Grade Crossing Agreements or otherwise governing such facilities regardless of
the fact that said ugrecmcnL(s) may not have been assigned to Pan Am Southern

<b) Minimum Standards.

Springfield Terminal shall keep and maintain the Pan Am Sou them Assets,
including any buildings or other structures in current use or leased or occupied by
Springfield Terminal on the Closing Date (as defined in the Transaction Agreement), (a)
in good operating condition and repair in a manner consistent with sound, accepted
engineering principles and maintain the Main Line of the Line at least to a minimum
condition existing as of the Effective Date hereof until the completion of the certain
capital improvement projects described in Schedule 2 5 of the Transaction Agreement
that would permit Federal Railroad Administration Class 3 standards (or any successor
standard thereto), capable of handling cars of 286.000 Ibs , after which Springfield
Terminal shall keep and maintain the Pan Am Southern Assets in good operating
condition and repair in a manner consistent with sound, accepted engineering principles
and maintain the Mam I me of the Line at least to a minimum existing as of the Effective
Date hereof until the completion of the certain capital improvement projects described in
Schedule 2 5 of the Transaction Agreement that would pcnnit Federal Railroad
Administration Class 3 standards (or any successor standard thereto), capable of handling
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cars of 286.000 Ibs Springfield Terminal shall provide Freight Railroad Services
reasonably capable of satisfying the services standards committed to NSR in the Joint
I fsc Agreement

SECTION 4. SPECIFIC ADMINISTRATIVE SERVICES

Without intending to limit the provisions of Section 2(a)(i), the Parties intend that
the Administrative Services that Springfield Terminal shall provide and perform include
Ihe following

(a) Claims Handhnu Services

(i) Springfield Terminal shall provide a claims handling service
including but not limited to claims intake and classification, fraud screening,
investigation, rc\icw and settlement, and litigation support Pan Am Southern shall he
responsible for amounts owed to third parties with respect to third party claims for which
Pan Am Southern is responsible and Springfield Terminal shall cause the payment of
such amounts from Pan Am Southern's accounts as and when due

(n) Ihe Parties agree to cooperate in the defense of claims to the
extent reasonable and necessary, and to execute all documents reasonably required to
enable the other Party to recover amounts paid by or on behalf of that Party on account of
such claims to persons other than the Parties hereto

(in) Springfield Terminal shall have the authority to settle, on behalf of
Pan Am Southern, claims handled under the claims handling service provided such
settlement docs not exceed $100.000 per incident In all other cases, Springfield
Terminal shall consult with, and rceeue approval of. Pan Am Southern, prior to settling
any claim pursuant to this Section 4(a)

(b) Ancillary Agreement Management

Springfield Terminal shall negotiate new pipe, wire and other such Ancillary
Agreements, and shall manage all existing Ancillary Agreements Pan Am Southern, and
not Springfield Terminal, shall be a party to new Ancillary Agreements Springfield
Terminal shall report periodically ("but no less often than quarterly) to Pan Am Southern
the nature and status of newly proposed and executed Ancillary Agreements. Springfield
Terminal shall manage the Ancillary Agreements (those existing on the Effective Date, as
well as those entered into following the Effective Dale) on behalf of Pan Am Southern,
which such management shall include the collection and payment of such rents and fees
as required under such Ancillary Agreements, the providing and receipt of notices and
other communications as required or advisable under such Ancillary Agreements, the
performance and receipt of the performance of such other acts including renewals or
terminations as may be required or advisable under such Ancillary Agreements, all in
accordance with the terms and conditions thereof
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(c) Accountirm

Springfield Terminal shall keep proper books of record and account in
which full and correct entries shall be made of all Pan Am Southern transactions, costs,
expenses and revenues ("Financial Activities"), including but not limited to those
associated with the management of the Ancillary Agreements, the provision of Local
Services, the assessment and collection of demurrage, and the assessment and collection
of transportation revenues Sucli books of record and account shall be in accordance with
then-current generally accepted accounting principles, but in any case shall he maintained
for a period not less than seven (7) years from its creation All Financial Activities shall
be readily identifiable by distinct accounting codes and be reported in a manner that
allows Pan Am Southern to comply with its election under Rev Proc 2002-65 The
books of record and account shall be owned by Pan Am Southern

(d) MBTA and Other Passcnucr Service interface.

Springfield Terminal, through the General Manager, shall constitute the
primary communications and negotiations interface between MBTA and other passenger
service operators, on the one hand, and Pan Am Southern, on the other hand The
General Manager shall report from time to time, but no less than on a monthly basis, on
•matters of significant interest to Pan Am Southern regarding the relationship and
negotiations pursued under this Section 4(d), including but not limited to matters
identified by any member of the Management Committee.

(e) Trackage/Operating Rights Review

Springfield Terminal, through the General Manager, shall constitute the
primary communications and oversight interface between Pan Am Southern, on the one
hand, and the trackage/operating rights landlord, on the other hand The General
Manager shall report from time to time, but no less than on a monthly basis, on matters of
significant interest to Pan Am Southcni regarding the relationship and oversight pursued
under this Section 4(c), including but not limited to matters identified by any member of
the Management Committee.

SECTION 5. [INTKNT1ONALLY OMITTED]

SECTION 6. CONTRACTOR INDEMNIFICATION

Springfield Terminal shall indemnify, defend and hold harmless Pan Am
Southern, Us members, and each of the affiliated and subsidiary companies of the
foregoing (except Springfield Terminal itself), and each of their respective directors,
officers, employees and agents (collectively, the "Indemnified Parties") from and against
any and all claims, fines, penalties, demands, suits, liability, damages, losses, costs
(including, but not limited to, attorneys' fees) and expenses arising from or in connection
with
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(a) (i) any alleged loss of life of or personal injury lo the officers, employees or
agents of Springfield Terminal or the damage lo or loss of the property of Springfield
Terminal, Us officers, employees or agents, arising from, incident to or occurring in
connection with the performance by Springfield 1 enmnal of its obligations under this
Agreement or the presence of the officers, employees or agents of Spnngllcld Terminal
on or around the Line and the other Pan Am Southern Assets,

(u) except with respect to persons and property covered by subsection (a)(i)
above, any alleged loss of life of or personal injury to any person or the loss of or damage
to any property ansing from, incident lo or in connection with the negligent acts or
omissions or willful misconduct of Springfield Terminal,

(b) any alleged violation of any law, statute, code, ordinance or regulation of
the United States or of any state, county or municipal government (including, without
limitation, those relating to air, water, noise, solid waste and other Conns of
environmental protection, contamination or pollution or to discrimination on any basis)
that results in whole or in part, directly or indirectly, from the activities of Springfield
Terminal or its officers, agents, employees or subcontractors related in any way lo this
Agreement or from any other act or omission of Springfield Terminal, its officers, agents,
employees or subcontractors contributing to such violation, regardless of whether such
activities, acts or omissions are intentional or negligent, and regaidless of any
specification by Pan Am Southern without actual knowledge that it might violate any
such law, statute, code, ordinance or regulation

SECTION 7. RELATIONSHIP TO TRANSPORTED TRAFFIC

(a) E\cepl pursuant to the Springfield I erminal Joint Use Agreement and the
Aycr Switching Agreement, no freight rail traffic transported over all or any portion of
the Pan Am Southern Assets pursuant to this Agreement shall move in the revenue
waybill of Springfield f erminal

(b) Springfield Terminal shall not, pursuant to this Agreement, on its own
account or behalf

(i) participate or appear in any rates, routes or divisions,
(u) establish rates, charges, service terms, routes or divisions, or enter

into any transportation contracts, or
(iii) collect freight revenues or demurrage or detention charges

relating to any freight traffic whatsoever that is transported over all or any portion of the
Pan Am Southern Assets, though nothing in this Section 7(b) shall limit its rights or
responsibilities under either the Transportation Agreement Assignment and Divisions
Allocation Agreement or the Springfield Terminal Joint Use Agreement

(c) Springfield Terminal shall not, pursuant to this Agreement have any right
to require shippers or curriers to provide to it the nature, level or existence of any rates or
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charges levied against, charged to or otherwise applicable to shippers for traffic that
moves over all or any portion of the Pan Am Southern Assets pursuant lo the NSR Joint
Use Agreement

SECTION 8. ENVIRONMENTAL MATTERS

In performance of its obligations hereunder, Springfield Terminal shall
comply with all applicable laws, ordinances, rules, and regulations and all lawful orders
of any Governmental Authority including, without limitation, the Resource Conservation
and Recovery Act (42 USC § 6901 ct scq.), the Comprehensive Environmental Response,
Compensation and Liability Act (42 USC § 9601 ct scq.) and the Toxic Substances
Control Act (15 USC § 2601 ct seq ) and all other laws pertaining to the generation,
handling, transportation, treatment, release, storage and disposal of municipal, solid, and
hazardous materials, substances and wastes, pollutants and contaminants Springfield
Terminal shall establish and maintain and. upon request of Pan Am Southern, Pan Am or
NSR, furnish to Pan Am Southern, Pan Am and NSR appropriate records, receipts and
documents, papers and any other data or information covering or pertaining lo the
generation, handling, transportation, treatment, release, storage and disposal of any
municipal, solid or hazardous materials, substances and wastes, pollutants and
contaminants.

SECTION 9. MISCELLANEOUS PROVISIONS APPLICABLE TO ALL WORK
PERFORMED

(a) Right(s) of Entry for Frcmht Railroad Operations

Pan Am Southern hereby provides Springfield Terminal with access lo and use oJ
the Pan Am Southern Assets, under the terms and conditions of this Agreement, for the
purposes of providing the Freight Railroad Services and the Administrative Services
Pan Am Southern, its members, or their respective designated represenl.itives, shall have
the right to enter upon the Pan Am Southern Assets upon reasonable notice at any tune
for the purpose of inspecting and examining the property, the facilities, and the
performance of the obligations of Springfield "1 ermmal hereunder

(") Right(s) of Entry for Administrative Services

Springfield Terminal grants to each of Pan Am Southern, Pan Am and NSR
access, during normal business hours, to inspect and make copies of any and all books of
record and accounts relating to Ihis Agreement, all of which shall be maintained by
Springfield Terminal at its headquarters in North Billenca, MA, or such other location as
Springfield Terminal shall specify to Pan Am Southern, Pan Am and NSR from time to
time

(c) Ownership of Materials
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Any rails, tics and other items of track, signaling equipment or other
materials that bpnngllcld Terminal installs into the Line in furtherance thereof shall
become the property of Pan Am Southern Any rails, tics and other items of track,
signaling equipment or other materials that Spring lie Id 1 cnimial removes from the Line
in furtherance thereof ("Swappcd-out Properly") shall remain the property of Pan Am
Southern Notwithstanding the foregoing. Springfield Terminal may retain sueh
Swappcd-oul Property in partial payment for the services provided hcreundcr, valued at
market value, provided that Springfield Terminal shall provide a full accounting ihcrcot
in accordance with Section *)(g).

(d) Provision of equipment. Labor and Materials

(i) Springfield Terminal shall furnish, and/or shall cause to be
furnished, all labor, matenals. supplies, tools and equipment needed to perform the Work.

(n) Springfield Terminal shall be responsible at its own risk and
expense tor providing, training, maintaining, fueling, servicing, licensing and replacing
all employees, equipment and facilities (employees, training facilities for its employees,
locomotives, rolling stock maintenance equipment, office space, computer facilities and
equipment, licenses, rail yards (other than those included in the Pan Am Southern
Assets)), repair facilities, engineering design and planning, customer service operations
and dispatch operations center and other such personnel, equipment, licenses and
property as may be reasonable or required for Springfield Terminal's pro\ ision of the
Freight Railroad Service and the Administrative Services hereunder ("Required
Personnel and Tools"). Notwithstanding that these Required Personnel and I ools nuy be
leased, licensed or otherwise held b\ Springfield Terminal, as between Pan Am Southern
and Springfield 'I ennmal, these Required Personnel and Tools shall be considered Ihe
personnel ami property of Springfield I cmnnal Springfield Terminal shall receive no
additional compensation for the provision of the same other than as is set forth in Section
10.

(in) All equipment provided by Springfield Terminal to perform the
Work shall be in good operating condition and shall conform to any and all applicable
standards prescribed by the Association of American Railroads and the Federal Railroad
Administration for such type of equipment

(iv) Springfield Terminal shall cooperate with Pan Am Southern to
maintain and meet the metric goals established by the JOC pursuant to Section 5 3(c) of
the LLC Agreement

(c) Condition of the Line and the Other Pan Am Southern Assets.

Springfield Terminal accepts the Pan Am Southern Assets in a "where is,
as is" condition, without recourse to Pan Am Southern, for the purposes of fulfilling its
obligations hereunder Pan Am Southern makes no representation or warranty as to the
physical condition of the Line and the other Pan Am Southern Assets, or the condition of
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the legal title thereto, nor does Pan Am Southern make any represent at ion or warranty as
to the suitability or fitness of the Line anil the other Pan Am Southern Assets for railroad
operating purposes or any other purpose

< 1) Performance of the Work

(i) Springfield Terminal shall use us best efforts to conduct the
Freight Railroad Service and the Administrative Services in a manner thai meets or
exceeds the highest standards attained by competitive services

(n) In performing its obligations under this Agreement, Springfield
Terminal shall, at all times.

(A) act in accordance with its then-current collective bargaining
agreements as if the Pan Am Southern Assets were an integral part of the
Springfield Terminal railroad network;

(B) observe and comply with any and all requirements of the
constituted public authorities and with all applicable federal, state and local
statutes, ordinances, regulations and standards applicable to Springfield Terminal
or Us operation of the Pan Am Southern Assets;

(C) obtain all applicable approvals, auinon/alions, franchises,
licenses and permits of any Governmental Authority as may be required;

(D) use no less than the degree of care, skill, accuracy, quality,
completeness and effort as it uses in performing the same or similar services on Us
own behalf,

(E) effectively guard against all accidents on or damages to the
Pan Am Southern Assets and its and others' employees, agents and contractors,

(F) ensure that all of us employees, agents and contractors are
familiar with, and comply with, all applicable operating, safety and roadway
worker rules, and

(G) cooperate with, and permit inspection by, members of the
JOC in order to review compliance with this Agreement

(in) Safety and Operating Rules

Springfield Terminal shall use the utmost diligence in the prosecution of
the Work to effectively guard against all accidents on or damages to the Pan Am
Southern Assets in its performance of the Work. Springfield Terminal shall comply with
all applicable Pan Am Southern operating, safety and roadway worker rules when
performing the Work The Springfield Terminal Designated Engineer shall ensure that
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all persons engaged in the Work are familiar with all applicable Pan Am Southern
operating, safety and roadway worker rules Springfield Terminal shall require its
employees and/or contractors, if any, to compl> with all applicable safety requirements
contained in the laws, ordinances, rules and regulations of any Governmental Authority
having jurisdiction over the Work

(g) Accounting

Springfield Terminal shall keep proper books of record and account in
which full and correct entries shall be made of all Springfield I crminal Financial
Activities that arise from the rights and obligations of Springfield Terminal pursuant to
this Agreement Such books of record and account shall be in accordance with then-
current generally accepted accounting principles All Financial Activities shall be readily
identifiable by distinct accounting codes.

(h) Liens

(i) Springfield Terminal shall not create, permit to be created, or
permit to remain undischarged, any contingent or actual hen, encumbrance or
charge (each a "Lien") as to any of the Pan Am Southern Assets lhat (\) arise out
of the obligations it has undertaken pursuant to this Agreement; (y) involve
services, materials and/or supplies furnished and/or delivered by Springfield
Terminal or its permitted subcontractors, or (z) arise out of any mortgage,
conditional sale, security agreement or chattel mortgage

(n) Springfield Terminal shall, within ten (10) days after acquiring
knowledge thereof, provide notice to Pan Am Southern, Pan Am and NSR of any
Lien against the Line, any part thereof, or any of the Pan Am Southern Assets
Springfield Terminal shall, within ten (10) days after demand from Pan Am
Southern. Pan Am or NSR, cause the same to be discharged of record by
payment, deposit, bond, order of a court of competent jurisdiction or otherwise

SKCTION 10. COMPENSATION

Pan Am Southern shall pay to Springfield Terminal an Operating Fee Base
Blcment and an Operating Fee Additive Element as provided in Appendix C - Operating
Fee and Appendix D - Operating Expense Accounting Plan.

SECTION 11. TERM AND TERMINATION

(a) Effective Date

This Agreement shall become effective following the latest date of (i) the date
first written above; (n) following receipt of any required regulatory approvals or
exemptions, and (iii) following the expiration of any time periods required by the
issuance of labor notices by any of the Parties, should such labor notices be required
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("Effective Dale") The Parties shall determine the Effective Date through an exchange
of written correspondence

<b) Term.

'Ihis Agreement shall commence on the Effective Date, and shall continue until
terminated hy mutual agreement This Agreement may be terminated by Pan Am
Southern, without penalty or payment to any Party, upon a Pan Am Change of Control
This Agreement shall be terminated, without penalty or payment to any Party, should Pan
Am Southern abandon its common carrier rights o\er all or substantially all of the Line
"I his Agreement may be terminated immediately by Pan Am Southern upon a material
breach of this Agreement by Springfield Terminal

(c) No Release.

Termination of this Agreement shall not relieve or release any Party hereto from
any obligations assumed or from any liability which may have arisen or been incurred by
such Party under the terms of this Agreement prior to termination hereof

SKCTION 12. INDEMNIFICATION

(a) Springfield Terminal shall reimburse and indemnify Pan Am Southern.
Pan Am and NSR for or on account of*

(i) any breach of this Agreement, and

(11) any fine, penalty, cost, or charge, and all expenses incurred in
connection therewith, that is imposed or assessed on, or against, such Parties h>
reason of Springfield Terminal's non-compliance with anv applicable federal,
slate or local law, rule, regulation or order promulgated by any Governmental
Authority that relates to the provision of services hereunder.

without regard as to any contributory actions of Pan Am Southern, Pan Am or NSR.
Except as provided in Section 12(b), no expenditure made pursuant to this Section 12(a)
shall be included in the Operating Fee Base Element, as defined in Appendix C, for
reimbursement or payment by Pan Am Southern pursuant to Section 10

(b) To the extent feasible, Springfield Terminal shall defend the interests of
Pan Am Southern in any related legal proceeding arising out of the matters referenced in
Section 12(a)(n). and the cost of the conduct of the legal proceedings, including
attorneys' fees, shall be an expenditure that may be included in the Operating Fee Base
hlcment for reimbursement or payment by Pan Am Southern pursuant to Section 10.

(c) Springfield Terminal agrees to indemnify, defend and hold harmless Pan
Am Southern. Pan Am and NSR from and against Claims arising from its failure, or
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alleged failure, to comply with any applicable collective bargaining agreement, u- ithoul
regard us lo any contributory actions of Pan Am Southern, Pan Am and NSR

I'd) Notwithstanding anything herein to the contrary, the Parlies agree that to
the extent that there is an Environmental Claim, the Parties will jointly pursue
indemnification from third parties and lo the extent that the effort to obtain such third
party indemnification is not successful, Springfield Terminal shall indemnify Pan Am
Southern, Pan Am and NSR to the extent provided under Section 12(a) as if there is no
third party indemnification

(e) As a part of the consideration hereof, Springfield Terminal hereby agrees*
that each and every one of its indemnity commitments in this Agreement in fa\orofany
other Party hereto shall extend lo and indemnify the parent or members (including, as to
Pan Am Southern. Pan Am and NSR), Norfolk Southern Corporation (on whose behalf,
with regard to this Agreement, the Purlieu agree that NSR may act), subsidiaries (except,
as to Pan Am, Spnngticid Terminal) and affiliates of such other Party (except, as lo Pan
Am Southern und Pan Am, Springfield Terminal), and all of their respective directors,
officers, agents and employees

(f) Each of the Parties shall indemnify and hold harmless the other Parties
against any and all costs and payment*, including benefits, allowances, and arbitration,
administrative and litigation expenses, arising out of lawsuits, claims or grievances
brought by or on behalf of ils own employees or their collective bargaining
representatives, cither pursuant to employee protective conditions imposed by a
governmental agency upon the agency's approval or exemption of this Agreement and
operations hereunder or pursuant lo a collective bargaining agreement It is the Parties'
intention that each of the Parties shall bear Ihe ful l costs of protection of lib own
employees under employee protective conditions that ma> be imposed, and of gnc\anccs
filed by its own employees arising under its collective bargaining agreements with its
employees. Similarly each Party agrees to indemnify and hold harmless the other Party
against any and all costs and payments, including judgments, damages, attorneys" fees
and litigation expenses, arising out of claims, lawsuits and actions brought by or on
behalf of its own employees pursuant to any provision of law. including common law,
and based on employment arising out of the operations covered by this Agreement,
except to extent otherwise specifically provided in this Agreement

SECTION 13. INSURANCE

Springfield Terminal shall name each of Pan Am Southern, Pan Am and NSR a.s
an additional named insured under any comprehensive general liability, federal
employer's liability' act, cargo legal liability, automotive liability, railroad ha/ards, or
terrorism insurance policies earned by Springfield Terminal thai would cover Springfield
Terminal in ils operations or activities related to, on or over the Line or the other Pan Am
Southern Assets pursuant to this Agreement.

SECTION 14. INVOICES AND PAYMENT OF BILKS



(a) On ur before the 15th day of each calendar month during the term of this
Agreement, the Party seeking to provide an invoice to another Party (the "Invoicing
Party") shall prepare and deliver to the other Party (the 'Unvoiced Party") and NSR a
statement setting forth the charges to be invoiced, the basis for the charges, and any other
information relating to such charges that the Invoiced Party may reasonably request in
connection with accounting for the use of ihc services and rights provided hereunder (the
"Monthly Statement") The Invoicing Party shall deliver the Monthly Statement to the
Invoiced Party's dcsigncc in electronic format, with a copy thereof to Pan Am and NSR.
The Invoiced Party shall make payment to Invoicing Party within uiMy (60) day:* after the
date of such Monthly Statement, with confirmation of such payment provided to Pan Am
and NSR

(b) Any dispute regarding the amount of a Monthly Statement shall be
reconciled between the Parties, and any adjustment resulting from such reconciliation
shall he reflected in a subsequent Monthly Statement If (he Invoiced Party disputes any
portion of a Monthly Statement, it shall nevertheless pay such Monthly Statement in full
(unless such dispute involves a material amount in relation to the total amount of such
Monthly Statement), subject to adjustment upon resolution of the dispute, provided,
however, that (i) no exception to any charge in a Monthly Statement shall be honored,
recognized or considered if lilcd after the expiration of three (3) years from the date of
the Monthly Statement, and (li) no invoice shall be rendered more than three (3) years
(A) after the last day of the calendar month m which Ihe expense covered thereby is
incurred, or (B) in the case of charges disputed as to amount or liability, alter the amount
owed or liability therefor is established Any claim for the adjustment of a Monthly
Statement shall be deemed to be waived if not made in writing within three (3) years after
the date of the relevant Monthly Statement

SECTION 15. AUDI I'

Pan Am Southern, Pan Am and NSR shall each have Ihe right, at its own expense,
to audit the records of any other Party pertaining to the subject matter of this Agreement,
and any invoice issued by Springfield Terminal pursuant to this Agreement, provided
such audit is initiated at any time within three (3) years of the date of the relevant invoice
All such audits shall be conducted at reasonable intervals, locations and times. All such
audits shall be prosecuted with reasonable due diligence. Each agrees thai all information
disclosed to it or its representatives in connection with such an audit will be held in
strictest confidence and will not be disclosed to any third party (other than to an arbitrator
in connection with an arbitration conducted pursuant to this Agreement or as required by
applicable law) Any adjustment resulting from an audit conducted pursuant to this
Section 15 with respect to which Springfield Terminal, Pan Am Southern, Pan Am and
NSR arc in concurrence shall be reflected in a subsequent invoice.

SECTION 16. STATUS OK SPRINGFIELD TERMINAL
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(a) In the performance of the services described herein, Springfield Terminal
shall be an independent contractor of Pan Am Southern Springfield Terminal shall huve
managerial control with respect to the provision of the Freight Railroad Services and
Administrative Services provided hcrcundcr All personnel of Springfield 'I crmmal shall
be subject to the direction, supervision and control of Springfield Terminal and not Pan
Am Southern. Pan Am or NSR Nothing herein shall be interpreted as creating an
association, partnership, joint venture or other joint undertaking between Springfield
Terminal and Pan Am Southern

(b) tor the services provided by Springfield Terminal, including the provision
of equipment, Springfield Terminal may engage the services of subcontractors or agent*
to the extent consistent with Springfield Terminal's collective bargaining agreements

SECTION 17. DISPUTE RESOLUTION

(a) Reference to JOC

Any dispute, controversy or claim between the Parties and arising out of or
relating to this Agreement or the breach, termination or validity thereof ("Dispute") shall
be referred to the JOC (for Pan Am Southern) for resolution and if the parties arc unable
to resolve the dispute, it will be referred, in writing, to the Management Committee (for
Pan Am Southern) lo resolve

(b) Reference for Formal Dispute Resolution

Any Dispute not resolved within sixty (60) days after receipt by any of the
involved Parties of written notice of reference of such Dispute to the senior management
pursuant to Section 17(a), shall be submitted for formal dispute resolution, it at all, by
either Party lor formal dispute resolution pursuant lo Section 17(c)

(c) formal Dispute Resolution.

(i) Submission lo Jurisdiction

tach of the Parties hereby (i) consents to submit itself to the exclusive
jurisdiction of any Federal or state court located in the State of Delaware (the "Delaware
Courts") in any action to enforce or in aid of the agreement to arbitrate in Section 17(b)
herein or for provisional relief to maintain the status quo or prevent irreparable harm
pending the appointment of the arbitrator, and to the non-exclusive jurisdiction of the
Delaware Courts for enforcement of any award issued hereunder, (ii) agrees that it will
not attempt to deny or defeat such personal jurisdiction by motion or other request for
leave from any such court, and (in) waives any objection based on forum non con v em ens
or any other objection to venue thereof

( i i ) Dispute Resolution
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Each of the Panics hereby .stipulates and agrees that any Dispute that is
not resolved pursuant to Section 17(a) will he submitted for formal dispute resolution, if
at all, to mandatory and binding arbitration, in Washington, D.C., by a single arbitrator,
under the Commercial Arbitration Rules and the Large Complex Case Procedures of the
AAA then in effect (the "Rules"), under the following terms and conditions'

(m) Selection of Arbitrator

A single independent arbitrator shall be appointed by the AAA using the
listing, ranking and striking procedure in the Rules Any arbitrator appointed by the
AAA shall be a retired judge or a practicing attorney with no less than fifteen years of
experience with large commercial cases and an experienced arbitrator.

(iv) Conduct of Arbitration

The arbitration shall be held and the award shall be issued in Washington,
D.C In addition to money damages, ihe arbitrator may award any remedy provided for
under applicable law and the terms of this Agreement, including, without limitation,
specific performance or other forms of injunctivc relief The arbitrator shall apply the law
of the State of Delaware to the substance of the Dispute and will have no power or
authority, under the rules of the AAA or otherwise, to amend or disregard any provision
of this Agreement

(v) Replacement of Arbitrator

Should the arbitrator refuse or be unable to proceed with arbitration
proceedings, a replacement arbitrator will be selected using the same method of selection
as the original arbitrator.

(vi) Findings and Conclusions

The arbitrator will, after reaching judgment and award, prepare and
distribute to the parties a written award including the 1 In dings of fact and conclusions of
law relevant to such award and containing an opinion setting forth the reasons for the
giving or denial of any award.

(v) Time is of the Hsscnce

The arbitrator is hereby instructed that time is of the essence in the
arbitration proceeding, and that the arbitrator shall have the right and authority to issue
monetary sanctions against any party if, upon a showing lhat such party is unreasonably
delaying the proceeding

(vi) Temporary Equitable Relief

By agreeing to arbitration, the Parties do not intend to deprive any
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Delaware Court of Us jurisdiction to issue a pre-jrbitral injunction, pre-arbitral
attachment, or other order in aid of arbitration proceedings and the enforcement of any
award Without prejudice to such provisional remedies as may be available under the
jurisdiction of a Delaware Court, the arbitrator shall have full authority to grant
provisional remedies and to direct the Parties to request that any court modify or vacate
any temporary or preliminary relief issued by such court, and to au ard money damages
for the failure of any party to respect the arbitrator's orders to that effect

(vn) Consolidation

"Ihc Parties are commuted to the prompt and efficient resolution of
Disputes. Accordingly, if more than one Dispute arise under this Agreement and/or any
Ancillary Agreement and/or the Transaction Agreement or any other agreement
contemplated by the Transaction Agreement, such Disputes may be brought in a single
arbitration If more than one arbitration is brought with respect to Disputes under such
agreements, then any Party may request that any arbitration or any new Dispute arising
under this Agreement or the Ancillary be consolidated into any prior arbitration The new
Dispute or arbitration shall be so consolidated, provided that the arbitrator for the pnor
(or first filed) arbitration determines that (x) the new Dispute or arbitration presents
significant issues of law or fact common with those in the pending arbitration, (y) no
Party would be unduly prejudiced and (z) consolidation under such circumstances would
not result in undue delay for the prior arbitration Any order of consolidation issued by
such arbitrator shall be final and binding upon the parties. Unless the Parties otherwise
agree, the arbitrator appointed first in lime shall serve as the arbitrator for the
consolidated arbitration The Parties waive any right they have to appeal or to seek
interpretation, revision or annulment of such order of consolidation under the Rules or in
any court The Parties agree that upon such an order of consolidation, they will promptly
dismiss any arbitration brought under this Agreement, the subject of which has been
consolidated into another arbitral proceeding

(VIH) Discovery

Recognizing the express desire of the Parties for an expeditious means of
dispute resolution, the arbitrator will allow for limited discovery as may be reasonable
under the circumstances

(ix) Costs and Attorneys* 1-ees

Notwithstanding any rule of the A AA to the contrary, the arbitrators
rendering judgment under this Section 17(c) will have the power to award the costs of the
arbitration, including reasonable attorneys' fees and expenses lo the prevailing Party or
parties in the arbitration In any action to enforce this agreement to arbitrate or any
arbitral award rendered hcrcunder, the court may award costs and attorneys1 fees against
the Party resisting enforcement.

(x) Miscellaneous
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The arbitrator shall not have the power to award consequential or punitive
damages or to determine violations of criminal or antitrust laws Pending the written
decision of the arbitrator, there shall be no interruption in the transaction of business
under this Agreement, and all payments in respect thereto shall be made in the same
manner as prior to the arising of the dispute until the matter in dispute shall have been
fully determined by arbitration, and thereupon such payment or restitution shall be made
as required by the written decision of the arbitrator An arbitrator's award may be
appealed in accord with Section 23 of the Uniform Arbitration Act

(d) As a third party beneficiary, NSR may initiate and prosecute arbitration
pursuant to Section 17(b) on behalf of Pan Am Southern Pan Am Southern and
Springfield Terminal shall cooperate with NSR in the Pan Am Southern preparation for,
and the initiation and prosecution of, such arbitration, at Pan Am Southern's expense

SECTION 18. FORCE MA.IEURK

The obligations, other than payment obligations, of Springfield Terminal under
this Agreement shall be subject to force majeure (including flood, earthquake, hurricane,
tornado, or other such severe weather or climatic condition, not, wreck, derailment,
washout, explosion, Acts of God, act of terrorism and public enemy, war, blockage,
insurrection, vandalism or sabotage, fire, strike, lockout or labor dispute, embargoes or
AAR service orders, or governmental laws, orders or regulations, and other causes or
circumstances beyond the control of the Party invoking such force majeure as an excuse
for nonpcrformance), but only as long as, and to the extent that, such force majeure shall
reasonably prevent performance of such obligations by the affected Party In the event
that an event of force majeure impairs Springfield Terminal's ability to fulf i l l its
obligations to the other Parties under this Agreement, Springfield Terminal shall lake all
commercially reasonable measures to restore performance of its obligations in a timely
manner

SECTION 19. MISCELLANEOUS

(a) Notices

All notices, requests, demands and other communications (collectively,
"Notices") given pursuant to this Agreement shall be in writing, and shall be delivered by
personal service, courier, overnight delivery service, facsimile transmission (which must
be confirmed) or by United States registered or certified mail, postage prepaid, return
receipt requested, to the following addresses
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If to Pan Am Chairman
Southern Pan Am Southern LLC

c/o Pan Am Railways, Inc
Iron Horse Park
North Billenca, MA 01862-1692

WilhacopylnNSR
and Pan Am

LftoNSR MikeR McClcIlan
Vice President - Intcrmodal and

Automotive Marketing
Norfolk Southern Corporation
Three Commercial Place
Norfolk, Virginia 2351U-2191

With a copy to Vice President - Law
Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510
(757) 629-2374
(757) 533-4872 (fax)

If to Pan Am David A Fink
President
Pan Am Railways, Inc.
Iron Horse Park
North Billcnca, MA 01X62-1692
(978)663-1186
(978) 663-6907 (fax)

With a copy to: Robert Culhford
Vice President Law
Pan Am Systems, Inc
Iron Horse Park
North Billcrica, MA 01862-1692
(603) 766-2002
(603) 766-2094 (fax)
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IftoSpnngJlcId David A Fink
Terminal President

Springfield Terminal Railway Company
c/o Pan Am Railways, Inc
Iron Horse Park
North Billenca, MA OIS62-1692
(978)663-1186
(978) 663-6907 (fax)

With a copy to Robert Culliford
Vice President Law
Pan Am Systems. Inc
Iron Horse Park
North Billcrica, MA 01862-1692
(603) 766-2002
(603) 766-2094 (fax)

Any Notice, other than a Notice sent by registered or certified mail, shall be effective
when received; a Notice sent by registered or certified mail, postage prepaid return
receipt requested, shall be effective on fhe earlier of when received or the third day
following deposit in the United States mails Any Party may from time to time change its
address for further Notices hereunder by giving notice to the other Parties in the manner
prescribed in this Section.

(h) Entire Aareement-

This Agreement, including any attached exhibits and schedules, contain the sole
and entire agreement and understanding of the Parties with respect to the entire subject
matter of this Agreement, and any and all prior discussions, negotiations, commitments
and understandings, whether oral or otherwise, related lo the subject matter of this
Agreement arc hereby merged herein Nothing in this Agreement, express or implied, is
intended to confer upon any Person other than the parties hereto any rights or remedies
under or by way of this Agreement

(c) Assignment

Springfield Terminal may not assign its rights or obligations under this
Agreement, and any attempted or purported assignment or any delegation of Springfield
Terminal's duties or obligations arising under this Agreement to any third party or entity
shall be deemed to be null and void, and shall constitute a material breach by Springfield
Terminal of its duties and obligations under this Agreement

(d) Extension. Waiver and Amendment

Any agreement on the part of a Party hereto to any extension or waiver shall be
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valid if set forth in writing in an instrument signed by or on behalf of such Party The
wai\ er by any Party hereto of a breach of this Agreement shall not operate or be
construed as a waiver of any subsequent breach 1 his Agreement may be amended onl\
by a written agreement executed hy all of the Parties to this Agreement

(c) Confidentiality

Except as provided by la\v or by rule, order, or regulation of any court or
regulatory agency with jurisdiction over the subject mailer of this Agreement, or .is may
be necessary or appropriate for a Party hereto to enforce its rights under this Agreement,
during the term oi this Agreement (including any extensions thereof), and for a period of
three (3) years after termination or expiration of this Agreement, the terms and provisions
of this Agreement and all information to which access is provided or which is obtained
hereunder will be kept confidential and will not be disclosed by any Party to any person
other than members, officers, employees, and attorneys, without the prior written
approval of the other Parties Notwithstanding anything to the contrary, any Party may
disclose this Agreement in connection with an audit by us external auditors, the Internal
Revenue Service or other tax authority.

(f) Governing f.aw

THE LAWS OF THE STATE OF DELAWARE SH\f,T GOVERN THE
VALIDITY OF Tl IIS AGREEMENT, H IE CONSTRUCTION OF 11S 'I h RMS AND
THE INTERPRETATION OF THE RIGHTS AND DUTIES ARISING HERr.UNDF.R
WITHOUT REGARD TO ITS PRTNCIPTT.S OI- CONl-1 JCTS OF LAWS

(g) ' Judicial Interpretation.

Should ari> pro\ision of tins Agreement require judicial interpretation, it is agreed
thai a court or other tribunal interpreting or construing the same shall not apply a
presumption that the terms hereof shall be more strictly construed against any Person b>
reason of the rule of construction that a document is to be construed more strictly against
the Person who itself or through its agent prepared the same, it being agreed that all
Parties have participated in Ihc preparation of this Agreement

(h) No Third Party Beneficiaries.

Except as expressly provided in this Agreement, this Agreement shall nol benefit
or create any right or cause of achon in or on behalf of any Person other than the Parties
hereto, provided, however, that this Agreement will be binding upon, inure to the bcncfil
of, and be enforceable by, the Parties and their respective successors and permitted
assigns.

(i) Captions

The various captions of this Agreement arc for reference only and shall not be
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considered or referred to in resolving questions of interpretation of this Agreement.
Counterparts This Agreement may be executed in any number of counterparts, each of
which shall be deemed to be an original, but all of which together shall constitute one and
the same instrument

(j) Costs and Attorneys1 Fees.

Whether or not the transactions contemplated hereby are consummated, each of
the parties shall bear and pay all costs and expenses incurred by it or on its behalf in
connection with the transactions contemplated here under, including fcc.s and expenses of
its own financial or other consultants, investment bankers, accountants and counsel

(k) Good Faith and Fair Deal inn.

'['he Parties agree to deal with one another on matters related to this Agreement
fairly, honestly, and in good faith "Good faith" means honesty in fact and observance of
reasonable commercial standards and customs of fair dealing in the transportation
industry generally and of the mtennodal, automotive and railroad transportation industry
in particular

[Signature Page Follows]



IN WITNESS WIIEREOr, Ihe parties have executed this Agreement as of the
date first above written

NORFOLK SOUTHERN RAILWAY PAN AM RAILWAYS, INC.
COMPANY

By:
Name-
Title

PAN AM SOUTHERN LLC

Name
Title:

SPR1NGFIKU) TERMINAL
RAIL WAY COMPANY

Name'
Title.

By-
Name
Title-
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APPENDIX A - SPECIFIC FRhlOHT RAILROAD SRRVICE OBLIGATIONS

Without intending to linul the provisions of Section 2(aJ(i), Ihc Freight Railroad Ser\'ice
shall include, among other things, the following specific ilems

(a) the provision of haul age services and access for trackage rights as required ot'Pan
Am Southern pursuant to the NSR Joint Use Agreement,

(b) consultation with (he JOC,

(c) the development and provision of schedules and timetables for regularly
scheduled trains operating over Ihe Line, as well as any proposed modifications thereto,

(d) keep and maintain the Assets including the Line in good operating condition and
repair in a manner consistent with sound, accepted engineering principles and in reasonably good
condition for the use herein contemplated, taking all reasonable steps to ensure that any
interruptions in service will be kept to a minimum,

(c) perform full customer accountability services (tracking services) for freight rail
shipments moved by Springfield Terminal pursuant to this Agreement, including hut not limited
to car accounting and tracing, and claims handling services, to the same extent the same is
provided on the Remaining Springfield Terminal Assets rail system.

(0 at its sole risk and expense, provide any and all training to its employees,
contractors or agents as is necessary and advisable for Springfield Terminal to perform its
obligation under this Agreement;

(g) provide dispatching, scheduling and traffic movement control, switching and yard
services, for all trains over the Line, without discrimination at any time in favor of or against any
Party except as may be set forth in the NSR Joint Lse Agreement or the Springfield '1 crmm.il
Joint Use Agreement, or otherwise as is set forth in accordance with written policies and
priorities of freight, type of railcar, size of train and train destinations as may be established from
time to time by the General Manager in consultation and with (he approval of Pan Am Southern,
and

(h) weigh railcars which require weighing and fuel, sand and service locomotives
requiring fueling, sanding and/or servicing;

(i) provide such labor and materials as may be required to perform, and perform,
light repairs on bad ordered railcars as may be necessary to make such railcars legal and safe for
movement, or, for any such bad ordered railcars that cannot reasonably be made legal and safe
for movement, and arrange for the appropriate removal of the affected railcar in accordance with
Pan Am Southern's instructions,

(j) provide special services from lime to time as is requested by Pan Am Southern
with respect to trains, locomotives and railcars; and
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(k) provide retailing, wrecking service or wrecking Iram service as may be required,
including the repair and restoration of roadbed, track, structures arid the environment, as
promptly as possible.

33



APPENDIX B ASSIGNED GRADH CROSSING AGREEMENTS

[ To be completed at Closing.]
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£ APPENDIX C - OPERATING I- IT

•* *' tj!k The Operating Fee shall consist of the following two elements

£ ' .V - 1. Operating Fee Base Klcmcnt

I/ . ?6 f 't ' As partial progress payments for the payment of the annual Operating Tee Rase Element,
; •/'-* «;pan Am Southern shall make>molnlhl<

'*\

field I crminal in each calcnd

Operating Fee Additive F.lcmenl

For the first full fiscal year, and separately for any partial fiscal year prior to the first full
fiscal year, following Ihe.'Effcctivc Date dunng which Springfield Terminal serves as the
Railroad Operator, Pan Am "

For each fiscal year after the first full fiscal year following the Effective Dale, and for so
long as Springilcld Icrminjlscontmueh to serve as the Railroad Operator,
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APPENDIX D - OPERATING EXPENSE ACCOUNTING PLAN

This Appendix D sets forth the methodology for determining (i|
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Reports, Audit Rights and General Principles

Springfield Terminal shall be responsible for generating the data called for by this
Appendix and shall update and provide to NSR and Pan Am Southern copies of all tables as of
the end of each calendar year to reflect changes applicable thereto for each such calendar year.
All such data, including without limitation underlying data used to calculate ratios and any and
all financial data of Springfield Terminal from which any such data is derived, shall be subject to
audit by NSR and by Pan Am Southern.
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EXHIBIT 2D

CAPITAL PROJECTS AND FACILITY MANAGEMENT AGREEMENT

This CAPITAL PROJECTS AND FACILITY MANAGEMHN'l AGREEMENT (this
"Agreement") is entered into as of this day of , 2008, by and among
Pan Am Southern LLC, a Delaware limited liability company ("Pan Am Southern"), Springfield
Terminal Railway Company, a Vermont company (''Springfield Terminal"), Pan Am Railways,
Inc., a Delaware corporation ("Pan Am"), and Norfolk Southern Railway Company, a Virginia
corporation ("Norfolk Southern") Pan Am Southern, Springfield Terminal. Pan Am and
Norfolk Southern arc referred to individually herein as a "Party" and collectively as the
"Parties".

RECITALS:

WHEREAS, Pan Am, Boston and Maine Corporation ("B&M"), Springfield Terminal
(collectively with Pan Am and B&M, the "Pan Am System Parties"), and Norfolk Southern
entered into a Transaction Agreement (the 'Transaction Agreement"), dated as of [ ],
2008, which provides, among other things, for Norfolk Southern and B&M to form Pan Am
Southern pursuant to a Limited Liability Company Agreement of Pan Am Southern between
Norfolk Southern and B&M, dated as of 1 ], 2008 (the "LLC Agreement"); and

WHEREAS, the Transaction Agreement provides for B&M and the other Pan Am
System Parlies to sell in part, and contribute in part, certain railroad lines and trackage rights
owned or operated generally in New York, Vermont, Connecticut, Massachusetts, and New
Hampshire (the "Line", as more specifically defined in the Transaction Agreement) and certain
other related assets to Pan Am Southern; and

WHEREAS, as contemplated by the Transaction Agreement, the Parties now wish to set
forth the terms and conditions on which (i) the performance and oversight of Capital Projects and
Mechanicvillc Projects (as hereinafter defined) will be allocated and (ii) Norfolk Southern will
oversee the hiring of the operators of Pan Am Southern's intcrmodal facility in Ayer, MA,
automotive facility in Ayer, MA (upon the expiration of the lease thereof to CSX Transportation,
Inc.), automotive facility to be constructed in Sanvel and intermodal/aulomotivc facility to be
constructed in Mechanicvilie, NY (each a "Facility" and collectively the "Facilities"); and

WHEREAS, the Parties wish to have equal rights to observe the work performed in
connection with the Capital Projects; and

WHEREAS, Norfolk Southern can use its remedies under the Master Norfolk Southern
Joint Use Agreement (as hereinafter defined) to terminate the Facility Operating Agreements (as
hereinafter defined) that are entered into pursuant to this Agreement.

NOW, THEREFORE, the Parties, intending to be legally bound, agree as follows:

SECTION 1. DEFINITIONS AND INTERPRETATION

(a) Interpretation Generally



Unless otherwise defined herein, all words, terms and phrases used in this Agreement
shall be construed in accordance with the generally applicable definition or meaning of such
words, terms and phrases in the railroad industry

(b) Capitalized Terms.

All capitalized terms shall have the defined meaning set forth below

"Agreement" shall have the meaning given to that term in the introductory paragraph.

"B&M" shall have the meaning given to that term in the Recitals.

''Capital Improvement Agreement'* shall mean any agreement pursuant to which a
third party contractor shall effect one or more Capital Projects for Pan Am Southern, which such
agreement shall in all cases include the Capital Project Specifications applicable to the Capital
Project.

"Capital Projects" shall mean those capital expenditures relating to the Line as
approved in accordance with the LLC Agreement, other than a Mechanicvillc Project.

"Capital Project Specifications" shall mean the specifications and instructions
applicable to a Capital Project or a Mechanicvillc Project, as approved by the CPC in accordance
with the LLC Agreement.

"CPC" shall mean the Capital Project Committee of Pan Am Southern established
pursuant to the LLC Agreement

"Construction Bid Process" shall have ihc meaning given to that term in Section 2(c)

"Delaware Courts" shall have the meaning given to that term in Section 1 l(c)d).

"Dispute" shall have the meaning given to that term in Section 1 l(a).

"Effective Date" shall have the meaning given to that term in Section 8(a).

"Facility" and "Facilities" shall have the meaning given to those terms in the Recitals

"Facility Operating Agreement" shall have the meaning given to that term in Section
4(b).

"Indemnified Party" shall have the meaning given to that term in Section 6(a)

"Indemnifying Party" shaJl have the meaning given to that term in Section 6(a)



"JOC" shall mean the Joint Operating Committee of Pan Am Southern established
pursuant to Ihe LLC Agreement.

"JV Transaction Agreement** shall have the meaning given to that term in the LLC
Agreement.

"Line" shall have the meaning given to that term in the Recitals

"LLC Agreement" shall have the meaning given to thai term in the Recitals

"Master Norfolk Southern Joint Use Agreement'* shall mean the Master Norfolk
Southern Joint Use Agreement, dated as of the date hereof, by and among Pan Am Southern,
Springfield Terminal and Norfolk Southern

"Mechanicvillc Bid Process*' shall have the meaning given to that term in Section 2(d).

"Mechanicvillc Construction Agreement" shall have the meaning given to that term in
Section 2(d)

"Mcchanicvillc Project" shall mean a project related to the construction of an
intermodal/automotivc facility in Mechamcville, New York as approved in accordance with the
LLC Agreement

"Norfolk Southern*' shall have the meaning given to that term in the introductory
paragraph.

"NS Entity*1 shall have the meaning given to that term in Section 2(h)

"NS Option Project" shall have the meaning given to that term in Section 2(b)

"NS Project" shall have the meaning given to that term in Section 2(b)

"Operator Bid Process" shall have the meaning given to that term in Section 4(b).

"Pan Am" shall have the meaning given to that term in the introductory paragraph

"Pan Am Entity" shall mean Pan Am or an affiliated comp.iny of Pan Am.

"Pan Am System Parties'* shall have the meaning given to that term in the Recitals

"Party" and "Parties" shall have the meaning given to those terms in the introductory
paragraph

"Pan Am Southern" shall have the meaning given to that term in the introductory
paragraph



"Railroad Operating Agreement" shall mean the Railroad Operating Agreement, dated
as of the dale hereof, by and among Pan Am Southern, Pan Am, Norfolk Southern and
Springfield Terminal, generally concerning the railroad operating and administrative services
provided by Springfield Terminal for Pan Am Southcni.

"Rules" shall have the meaning given to that term in Section 1 IfcXn).

"Springfield Terminal" shall have the meaning given to that term in the introductory
paragraph.

"ST Facility Operation" shall have the meaning given to such term in Section 4(a).

"ST Option Project'1 shall have the meaning given to such term in Section 2(a).

"ST Project** shall have the meaning given to such term in Section 2(a)

"Transaction Agreement" shall have the meaning given to lhat term in the Recitals,

(c) Construction of Certain Terms and Phrases.

Unless the context otherwise requires, (i) \\ords of any gender include each other gender;
(li) words using the singular or plural number also include the plural or singular number,
respectively, (in) the terms "hereof," ''herein." •'hereby" and derivative or similar words refer to
this entire Agreement; (iv) the terms "Article" or "Section"1 refers to the specified Article or
Section til ihis Agreement, (\) the terms "and" and •'or" include the tcnri ''and/or" when the
context is appropriate. (\ i) the terms "include" or "including"' also include the words •'without
limitation" when the context is appropriate Whenever this Agreement refers to a number of
days, such number shall refer to calendar days All amounting terms used herein and not
expressly defined herein shall have the meanings given to them under generally accepted
accounting principles, as in efiecl in the United States of America. All dollar amounts set forth
herein are in United States currency. Whenever this Agreement refers to an Appendix, Exhibit
or Schedule attached hereto, the Appendix, Exhibit or Schedule shall be deemed to be
incorporated by reference. References herein to any agreement or contract mean such agreement
or contract as amended.

SECTION 2. CAPITAL PROJECT BID PROCESS

(a) To the extent thai Springfield 1 erminaFs collective bargaining agreements
(subject to applicable law) would have, assuming the transaction contemplated by the
Transaction Agreement had not occurred, required that Springfield Terminal employees perform
certain services required in connection with a Capital Project or a Mcchanicville Project (an "ST
Option Project1'), then Springfield Terminal shall perform such services unless it obtains a
waiver, which Springfield Terminal may. but shall not be obligated to, pursue in its sole
discretion, of such requirements under its collective bargaining agreements. Pan Am Southern
shall give Springfield Terminal notice of each ST Option Project at least sixty (60) days prior to
the anticipated commencement thereof, and Springfield Terminal shall have no less than thirty



(30) days within which to provide written notice to Pan Am Southern and Norfolk Southern to
the effect that it will perform such ST Option Project or has obtained a waiver under its
collective bargaining agreements as referred to above. If Springfield Terminal is to perform
any such ST Option Project (an "S'l Project1"), its performance thereof shall be governed by the
terms and conditions set forth in Appendix A

(b) To the extent that a Capital Project is not an ST Project (an "NS Option Project"),
Norfolk Southern shall have the option, but not the obligation, to perform, cither directly or
through an affiliated company (an "NS Entity"), some or all of the services required in
connection therewith. Pan Am Southern shall give Norfolk Southern notice of each NS Option
Project within thirty (30) days following receipt of the notice from Springfield Terminal referred
to in Section 2(a), and Norfolk Southern shall have fifteen (15) days within which to exercise its
option to perform such NS Option Project by written notice to Pan Am Southern If an NS
Lnlily elects to perform any such NS Option Project (an "NS Project"), its performance thereof
shall be governed by the terms and conditions set forth in Appendix A.

(c) To the extent that a Capital Project is not an ST Project or an NS Project,
Springfield Terminal stull manage the bid process for (he selection of one or more contractors to
perform such Capital Projects pursuant to the procedures set forth in Appendi\ B (the
"Construction Bid Process") No NS Entity or Pan Am Entity shall be permitted to bid to
perform such Capital Projects. Springfield Terminal shall determine a preliminary bid winner in
accordance with the requirements of the Construction Did Process and shall submit a related
Capital Improvement Agreement between such preliminary bid winner and Pan Am Southern to
the CPC for its consideration. Norfolk Southern and Pan Am shall cause their respective
representatives on the CPC to approve any Capital Improvement Agreement submitted for its
approval by Springfield Terminal hcrcunder unless Springfield terminal shall have failed to
comply with the requirements of this Section 2(c).

(d) Norfolk Southern shall develop all specifications and instructions for each
Mechanicvilie Project To the extent that a Mechanicville Project is not an ST Project, Norfolk
Southern shall manage the bid process, pursuant to competitive bidding in accordance with
Norfolk Southern's corporate procedures for similar bidding processes mat it conducts on us
own behalf, for the selection of one or more third party contractors to perform the Mechanicville
Project (the "Mechanicville Bid Process'"). No NS Entity or Pan Am Entity shall be permitted to
bid to perform such Mechanicville Projects with the exception of the provision of materials for
use in connection therewith. Norfolk Southern shall determine a preliminary bid winner in
accordance with the Mechanicville Bid Process and shall submit one or more related agreements
governing the construction projects to be performed by such contractors (a "Mechanicville
Construction Agreement") to the CPC for its consideration Unless Norfolk Southern shall have
failed to comply with the Mechanicville Bid Process, Norfolk Southern and Pan Am shall cause
their respective representatives on the CPC to approve each such Mechanicville Construction
Agreement.

SECTION 3. CAPITAL PROJECT MANAGEMENT



(a) Fach of the Parties shall have the equal right, at its own expense, to observe all
aspects of the applicable third party contractor's performance of each Capital Project or
Mechanicvillc Project to ensure compliance with the applicable Capital Improvement Agreement
or Mechanicville Construction Agreement Such right shall include without limitation the right
to appoint qualified representatives to personally observe the third party contractor's day-to-day
performance on-sitc at the work location. Pan Am Southern shall provide each of Springfield
Terminal, Pan Am and Norfolk Southern with (i) such information as may be reasonably
available to Pan Am Southern, (ii) site access at the relevant property of Pan Am Southern and
(in) such other cooperation, in each case as may be reasonably required to facilitate the exercise
of the rights granted under this Section 3(a).

(b) With respect to Capital Projects where a third party is the contractor. Springfield
Terminal shall be responsible for the oversight and direction of the project on behalf of Pan Am
Southern to ensure compliance with the applicable Capital Improvement Agreement
Notwithstanding the foregoing, Norfolk Southern shall have the right to cause Springfield
Terminal to provide specific direction to the third party contractor thai is not inconsistent with
the applicable Capital Improvement Agreement To the extent that action by Pan Am Southern
is deemed, by cither Norfolk Southern or Springfield Terminal, necessary or desirable to enforce
Pan Am Southern's rights with respect to any Capital Project where a third party is Hie
contractor, Springfield Terminal shall have the affirmative obligation to take such action on
behalf of Pan Am Southern and Norfolk Southern shall have the right, but not the affirmative
obligation, to cause Springfield Terminal to take such action Springfield Terminal
acknowledges that it may not abrogate its affirmative obligations under the preceding sentence
by relying on the right of Norfolk Southern to cause it to take such action Springfield Terminal
shall be compensated for its performance under this Section 3(b) under the terms of the Railroad
Operating Agreement.

(c) Norfolk Southern shall be responsible for the oversight and direction oi each
Mechanicville Project on behalf of Pan Am Southern to ensure compliance with the applicable
Mechanicvillc Construction Agreement. To the extent thai action by Pan Am Southern is
deemed, by either Norfolk Southern or Springfield Terminal, necessary or desirable to enforce
Pan Am Southern's rights with respect to any Mechanicville Project, Norfolk Southern shall
have the affirmative obligation to take such action on behalf of Pan Am Southern and Springfield
Terminal shall have the right, but not the affirmative obligation, to cause Norfolk Southern to
take such action. Norfolk Southern acknowledges lhat it may not abrogate its affirmative
obligations under the preceding sentence by relying on the right of Springfield Terminal to cause
it to take such action

(d) Norfolk Southern shall have the right to observe and inspect any work done in
furtherance of ST Projects on behalf of Pan Am Southern to ensure compliance with Appendix
A. To the extent that action by Pan Am Southern is deemed necessary or desirable by Norfolk
Southern to enforce Pan Am Southern's rights with respect to any such project, Norfolk Southern
shall have the right, but not the affirmative obligation, to take such action on behalf of Pan Am
Southern



(e) Springfield Terminal shall have the right to observe and inspect any work done in
furtherance of NS Projects on behalf of Pan Am Southern to ensure compliance with Appendix
A To the extent that action by Pan Am Southern is deemed necessary or desirable by
Springfield Terminal to enforce Pan Am Southern's rights with respect to any such project,
Springfield Terminal shall have the right, but not the affirmative obligation, to take such action
on behalf of Pan Am Southern.

(f) A copy of any notice delivered by any Party with respect to a Capital Project or a
Mechanicville Project shall be sent contemporaneously to each of the other Parties.

SECTION 4. FACILITY OPERATION BID PROCESS

(a) To the extent that Springfield lerminars collective bargaining agreements would
have, assuming the transaction contemplated by the Transaction Agreement had not occurred,
required that Springfield 1 ernimal employees perform certain services required in connection
with the operation of the Facilities (such as switching, security, maintenance and oilier similar
services), Springfield Terminal shall perform such services unless it obtains a waiver which
Springfield Terminal may, but shall not be obligated to, pursue in its sole discretion, under its
collective bargaining agreements, (such services as Springfield Terminal elects to perform the
"ST Facility Operation'*) Springfield Terminal's performance of the ST Facility Operation shall
be governed by the terms and conditions of the Railroad Operating Agreement

(b) Except with respect to the ST Facility Operation, Norfolk Southern shall manage
the bid process for the selection of the initial operator and each subsequent operator of each
Facility pursuant to competitive bidding in accordance with its corporate procedures for similar
bidding processes thai it conducts on its own behalf (the "Operator Bid Process") No NS Entity
or Pan Am Entity shall be permitted to bid to become the operator of any Facility. After
evaluating all bids submitted by prospective operators of a Facility pursuant to the Operator Bid
Process, Norfolk Southern shall select the winning bidder and present a related agreement
governing the operation of such Facility (a "Facility Operating Agreement") to the JOC for
approval on behalf of Pan Am Southern Norfolk Southern and Pan Am shall cause their
respective representatives on the JOC to approve any such Facility Operating Agreement unless
Norfolk Southern shall have failed to comply with the Operator Bid Process

(c) Each Facility Operating Agreement shall include, without limitation, the
following: (i) a requirement that the operator of the respective Facility submit invoices to Pan
Am Southern and to each user of such Facility, with the invoices that are sent to users reflecting
a pro rata allocation of the Facility operator's fees in accordance with the usage of such Facility
by each such user and (ii) a provision stipulating that Pan Am Southern be required to pay all
such invoices, but that payment received from Facility users shall be applied toward satisfaction
of Pan Am Southern's payment obligation.

SECTION 5. OVERSIGHT BY PAN AM SOUTHERN

Pan Am Southern (through the CPC as to Sections 2 and 3 and through the JOC as tu
Section 4), shall have the right, at its own expense, to oversee, observe and review all aspects of



the performance of Springfield Terminal and Norfolk Southern under Sections 2, 3 and 4 hereof,
to ensure compliance with (he terms thereof. Such right shall be exercised through reasonable
means and shall include, without limitation, the right to audit, at reasonable intervals, locations
and times, the related records of Springfield Terminal and Norfolk Southern pertaining to such
performance.

SECTION 6. INDEMNIFICATION FOR THIRD PARTY CONSTRUCTION
OVERSIGHT

(a) Each of the Parlies (as applicable, the "Indemnifying Party") shall indemnify,
defend and hold harmless the other Parties and their repective affiliated and subsidiary
companies and its and their directors, officers, employees and agents (as applicable, the
"Indemnified Parties") from and against any and all claims, demands, suits, judgments, liability,
damages, losses, costs (including reasonable attorneys' fees) and expenses, arising from or in
connection with:

(i) any alleged loss of life of or personal injury to the officers, employees or
agents of the Indemnifying Party or damage to or loss of the property of the Indemnifying
Party or its officers, employees or agents, that occurred during and in the course of the
observance, oversight or direction of third parly contractors under Section 3 hereof,
unless such injury, death, loss or damage was caused solely by the negligence or
intentional misconduct of one or more of the Indemnified Parties; provided, however, that
if under the law applicable to enforcement of this Agreement an agreement to indemnify
a party against its own negligence is invalid, then the Indemnifying Party's obligation to
indemnify the Indemnified Party shall be reduced in proportion to the negligence of the
Indemnified Party, if any, that proximately contributed to such loss of life, personal
injury or property loss or damage, and

(n) except to the extenl governed by subsection (a)(i) above, any alleged loss
of life of or personal injury to any person or the loss of or damage to any property that
occurred during and in the course of the observance, oversight or direction of third party
contractors under Section 3 hereof, to the extent caused by the Indemnifying Party's
negligence or intentional misconduct

(b) The indemnification obligations set forth in this Section 6 shall be the exclusive
remedy of the Parties against each other with respect to personal injuries (including death) and/or
property damage or loss to whomsoever or whatsoever thai arise from or relate to the
observance, oversight or direction of third party contractors under Section 3 hereof

SECTION 7. FORCE MAJEURE

The obligations of Springfield Terminal and Norfolk Southern under this Agreement
shall be subject to force majeure (consisting of flood, earthquake, hurricane, tornado, or other
such severe weather or climatic condition, riot, explosion, Acts of God, act of terrorism and
public enemy, war, blockage, insurrection, vandalism or sabotage, fire, strike, lockout or labor
dispute, embargoes or AAR service orders, or governmental laws, orders or regulations, and



other causes or circumstances beyond the control of Springfield Terminal or Norfolk Southern,
as the case may be), but only as long as, and to the extent that, such force majcurc shall
reasonably prevent performance of such obligations In the event that force majcure impairs
Springfield Terminal's or Norfolk Southern's ability to fulfill its obligations under this
Agreement, Springfield Terminal or Norfolk Southern, as the case may be, shall lake all
commercially reasonable measures to restore performance of its obligations in a timely manner

SECTIONS. TERM AND TERMINATION

(a) This Agreement shall become effective following the latest date of. (a) (he date
first written above; (b) receipt of any required regulatory approvals or exemptions, and (c) the
expiration of any time periods required by the issuance of labor notices by the Parties, should
such labor notices be required (the "Effective Date1'). The Parties shall determine the Effective
Date through an exchange of written correspondence.

(b) This Agreement shall commence on the Effective Date and shall continue until
terminated by mutual agreement; provided that this Agreement automatically shall terminate
upon any termination of the Railroad Operating Agreement

(c) Termination of this Agreement shall not relieve or release any Party from any
obligations assumed or from any liability which may have arisen or been incurred by such Party
under the terms of this Agreement prior to termination hereof

SECTION 9. SUCCESSORS AND ASSIGNS.

(a") 'Ihis Agreement shall inure to the benefit of and be binding upon each of the
Parties and their respective successors and permitted assigns No Party may assign this
Agreement, or any of its rights, interests or obligations hcrcunder, including by operation of law.
without the prior consent in writing of the other Parties, which consent may be withheld at the
discretion of such other Parlies.

(b) In the event of a sale of substantially all of the assets or business of a Party, or the
merger or consolidation of such Party into or with a firm or corporation not controlled by such
Party, such Party may, without the prior consent of the other Parties, assign tins Agreement to
such firm or corporation acquiring substantially all of its assets or business or merging or
consolidating with it; provided, however, that such assignment shall not extinguish or (except in
the case of merger or consolidation) transfer any liability or obligation of such Party under this
Agreement that existed prior to such assignment.

SECTION 10. NOTICE

Any notice required or permitted to be given by one Party to the other Party under this
Agreement shall be deemed given on the dale sent by certified mail, or by such other means as
the Parties may mutually agree, and shall be addressed as follows:

(a) If to Pan Am Southern*



Chairman
Pan Am Southern LLC
c/o Pan Am Railways
Iron Horse Park
North Billcrica, MA 01862-1692

with a copy to-

Vice President Law
Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510

(b) If to Springfield Terminal

David A Fink
President
Springfield Terminal Railway Company
c/o Pan Am Railways
Iron Horse Park
North Billenca. MA 01862-1692
(978)663-1186
(978) 663-6907 (fax)

with a copy to.

Robert Culliford
Vice President Law
Pan Am Systems
Iron Horse Park
North Billenca, MA 01862-1692
(603) 766-2002
(603) 766-2094 (fax)

(c) If to Pan Am

David A I1 ink
President
Springfield Terminal Railway Company
c/o Pan Am Railways
Iron Horse Park
North Billcrica, MA 01862-1692
(978)663-1186
(978) 663-6907 (fax)
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with a copy lo.

Robert Culliford
Vice President Law
Pan Am Systems
Iron Horse Park
North Billerica, MA 01862-1692
(603) 766-2002
(603) 766-2094 (fax)

(d) If to Norfolk Southern-

Mike R. McClellan
Vice President - Intcrniodal and

Automotive Marketing
Norfolk Southern Corporation
'llircc Commercial Place
Norfolk, VA 23510

with a copy to:

Vice President Law
Norfolk Southern Corporation
Three Commercial Place
Norfolk. VA 23510

Any Party may provide notice of changes in its address listed above lo the other Party by
personal service or certified mail.

SECTION 11. DISPUTE RESOLUTION

(.a) Any dispute, controversy or claim between or among the Parties and arising out
of or relating to this Agreement or the breach, termination or validity thereof ("Dispute") shall be
referred to the involved Parties for resolution Except as otherwise provided in the LLC
Agreement, Disputes involving Pan Am Southern shall be handled for Pan Am Southern by the
JOC and, if necessary, may be escalated by the JOC to the Management Committee, as defined
in the LLC Agreement.

(b) Any Dispute not resolved within sixty (60) days after receipt by a Party of written
notice of such Dispute shall be submitted by any Party (by the Management Committee in the
case of Pan Am Southern) tor formal dispute resolution pursuant to Section 11 (c)

(c) Formal Dispute Resolution:

(i) Submission to Jurisdiction. Liach of the Parties hereby (A) consents to
submit itself to the exclusive jurisdiction of any Federal or state court located in the State of
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Delaware (the "Delaware Courts") in any action to enforce or in aid of the agreement to arbitrate
in Section 1 l(c)(ii) herein or for provisional relief to maintain the status quo or prevent
irreparable harm pending the appointment of the arbitrator, and to the non-exclusive jurisdiction
of the Delaware Courts for enforcement of any award issued hcrcunder, (B) agrees that it will not
attempt to deny or defeat such personal jurisdiction by motion or other request for leave from
any such court, and (C) waives any objection based on forum non convcnicns or any other
objection to venue thereof.

00 Dispute Resolution Each of the Parties stipulates and agrees that any
Dispute that is not resolved pursuant to Sections 1 l(a) shall be submitted for formal dispute
resolution, if at all, to mandatory and binding arbitration, in Washington, D.C , by a single
arbitrator, under the Commercial Arbitration Rules and the Large Complex Case Procedures of
the AAA then in effect (the "Rules"), under the following terms and conditions'

(A) Selection of Arbitrator A single independent arbitrator shall be
appointed by the AAA using the listing, ranking and striking procedure in the Rules Any
arbitrator appointed by the AAA shall be a retired judge or a practicing attorney with no less than
fifteen years of experience with large commercial cases and an experienced arbitrator

(B) Conduct of Arbitration 'Hie arbitration shall be held and the
award shall be issued in Washington, D C In addition to money damages, the arbitrator may
award any remedy provided tor under applicable law and the terms of this Agreement, including,
without limitation, specific performance or other forms of injunctive relief The arbitrator shall
apply the law of the State of Delaware to the substance of the Dispute and will have no power or
authority, under the rules of the AAA or otherwise, to amend or disregard any provision of this
Agreement

(C) Replacement of Arbitrator Should the arbitrator refuse or be
unable to proceed with arbitration proceedings, a replacement arbitrator will be selected using
the same method of selection as the original arbitrator

(D) Findings and Conclusions The arbitrator will, after reaching
judgment and award, prepare and distribute to the parties a written award including the findings
of fact and conclusions of law relevant to such award and containing an opinion setting forth the
reasons for the giving or denial of any award.

(E) Time is of the Essence The arbitrator is hereby instructed that
time is of the essence in the arbitration proceeding, and that the arbitrator shall have the right and
authority to issue monetary sanctions against any party if, upon a showing that such party is
unreasonably delaying the proceeding.

(F) Temporary Kauitable Relief By agreeing lo arbitration, the parties
do not intend to deprive any Delaware Court of its jurisdiction to issue a pre-arbitral injunction,
pre-arbitral attachment, or other order in aid of arbitration proceedings and the enforcement of
any award. Without prejudice to such provisional remedies as may be available under the
jurisdiction of a Delaware Court, the arbitrator shall have full authority to grant provisional
remedies and to direct the parties to request that any court modify or vacate any temporary or
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preliminary relief issued by such court, and to award money damages for the failure of any party
to respect the arbitrator's orders to that effect.

(G) Consolidation The Parties arc committed to the prompt and
efficient resolution of disputes. Accordingly, if more man one dispute arise under this
Agreement and/or any JV Transaction Agreement, such disputes may be brought in a single
arbitration If more than one arbitration is brought with respect to disputes under this Agreement
and/or any JV Transaction Agreement, then any Party may request that any arbitration or any
new dispute arising under this Agreement or the JV Agreement be consolidated into any prior
arbitration. The new dispute or arbitration shall be so consolidated, provided that the arbitrator
for the prior (or first filed) arbitration determines that (x) the new dispute or arbitration presents
significant issues of law or fact common with those in the pending arbitration; (y) no Party
would be unduly prejudiced and (z) consolidation under such circumstances would not result in
undue delay for the prior arbitration. Any order of consolidation issued by such arbitrator shall
be final and binding upon the parties. Unless the parties otherwise agree, the arbitrator appointed
first in time shall serve as the arbitrator for the consolidated arbitration The Parties waive any
right they have to appeal or to seek interpretation, revision or annulment of such order of
consolidation under the Rules or in any court. The Parties agree that upon such an order of
consolidation, they will promptly dismiss any arbitration brought under this Agreement, the
subject of which has been consolidated into another arbitral proceeding

(H) Discovery. Recogni/ing the express desire of the parties for an
expeditious means of dispute resolution, the arbitrator will allow for limited discovery as may be
reasonable under the circumstances

(I) Costs and Attorneys* Fees. Notwithstanding any rule of the AAA
to the contrary, the arbitrators rendering judgment under this Section 1 l(c) will have the power
to award the costs of the arbitration, including reasonable attorneys1 fees and expenses to the
prevailing party or parties in the arbitration. In any action to enforce this agreement to arbitrate
or any arbitral award rendered hercunder, the court ma> award costs and attorneys' fees against
the party resisting enforcement

(J) Miscellaneous. The arbitrator shall not have the power to award
consequential or punitive damages or to determine violations of criminal or antitrust laws
Pending the written decision of the arbitrator, there shall be no interruption in the transaction of
business under this Agreement, and all payments in respect thereto shall be made in the same
manner as prior to the arising of the dispute until the matter in dispute shall have been fully
determined by arbitration, and thereupon such payment or restitution shall be made as required
by the written decision of the arbitrator.

SECTION 12. CONFIDENTIALITY

Except as provided by law or by rule, order, or regulation of any court or regulatory
agency with jurisdiction over the subject mailer of this Agreement, or in connection with an audit
by the Internal Revenue Service or other tax authority, or as may be necessary or appropriate for
a Party to enforce its rights under this Agreement, during the term of this Agreement (including
any extensions thereof), and for a period of three (3) years after termination or expiration of this
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Agreement, the terms and provisions of this Agreement and all information to which access is
provided or which is obtained hereunder shall be kept confidential and shall not be disclosed to
any person other than its members, officers, employees, independent auditors, and attorneys,
without the prior written approval of all affected Parties Notwithstanding anything to the
contrary, any Party may disclose this Agreement in connection with an audit by its external
auditors, the Internal Revenue Service or other tax authority.

SECTION 13. MISCELLANEOUS PROVISIONS

(a) This Agreement and each and every provision hereof is for the exclusive benefit
of the Parties. Nothing herein contained shall be taken as creating or increasing any right of any
third party to recover by way of damages or otherwise against any of the Parties

(b) This Agreement contains the entire understanding of the Parties with respect to
the subject matter hereof and supersedes any and all oral understandings between the Parties

(c) No term or provision of this Agreement may be changed, waived, discharged, or
terminated except by an instrument in writing and signed by all Parties.

(d) The division of this Agreement into articles, sections, and subsections and the
insertion of headings and references are for convenience of reference only, and shall not affect
the construction or interpretation of this Agreement Unless the context otherwise requires, all
references to articles, sections or subsections are to articles, sections or subsections of this
Agreement.

(c) This Agreement is the result of mutual negotiations between the Panics, none of
whom shall be considered the drafter for purposes of contract construction.

(f) No consent or waiver, expressed or implied, by a Party of any breach or default
by any other Party in the performance by such other Party of its obligations hereunder shall be
deemed or construed to be a consent to or waiver of any other breach or default in the
performance hereunder by such other Party Failure on the part of a Party to complain of any act
or failure of any other Party or to declare such other Party in default, irrespective of how long
such failure continues, shall not constitute a waiver by such first mentioned Party of its rights
hereunder

(g) If any provision of this Agreement or the application thereof to any Party or to
any circumstance shall be determined by a court of competent jurisdiction to be invalid or
unenforceable to any extent or for any reason, the remainder of this Agreement or the application
of the provisions thereof to such Party or circumstance, other than those determined to be invalid
or unenforceable, shall not be affected thereby and shall be enforced to the fullest extent
permitted by law, and the Parties shall promptly enter into such other agreemcnt(s) as their
respective legal counsel may deem appropriate in order to replace such invalid or unenforceable
provisions in a manner that produces a result which is substantially equivalent to the original
terms of this Agreement in all material respects.
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(h) Nothing herein shall be interpreted as creating an association, partnership, joint
venture or other joint undertaking between or among any of the Fames. Springfield Terminal is
an independent contractor and shall not be deemed to be an employee or agent of any of the
Parlies by reason of its obligations under this Agreement.

(i) This Agreement shall be governed by and interpreted in accordance with the laws
of the State of Delaware, without regard to application of the choice of law principles thereof

(j) This Agreement may be executed in any number of counterparts, each of which
shall be deemed to be an original, but all such separate counterparts shall together constitute but
one and the same instrument.

IS



IN WITNESS WHEREOF, the Parties have caused this Agreement to be duly executed
as of the date first above written

WITNESS:

As to Pan Am Southern

WITNESS:

PAN AM SOUTHERN LLC

Bv

SPRINGFIELD TERMINAL RAILWAY
COMPANY

As to Springfield Terminal

WTTNI-SS-

By

PAN AM RAILWAYS, INC.

As to Pan Am

WITNESS.

By:

NORFOLK SOUTHERN RAILWAY COMPANY

As to Norfolk Southern
By
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APPENDIX A

CAPITAL PROJECT PERFORMANCE STANDARDS

These Capital Project Performance Standards apply to the performance of ST Projects by
Springfield Terminal and to the performance of NS Projects by any NS Entity. As used in this
Appendix A. the following terms shall have the following meanings

"Contractor" shall mean, as applicable. Springlleld Terminal or the relevant NS Fntity
performing the applicable Project.

"Contractor Engineer" shall mean a competent and experienced engineering officer (including
his or her appointed representatives) of Contractor who shall be appointed by Contractor to set a
construction schedule, provide general oversight and coordination of all Work and perform all
other responsibilities given thereto with respect to the applicable Project under this Appendix A.

"Indemnified Parties*1 shall mean and include, collectively and singularly, Pan Am Southern
and the Overseer, affiliates and subsidiaries or Pan Am Southern and the Overseer; and its and
their officers, directors, employees and agents

"Overseer" shall mean, as applicable, Springfield Terminal or Norfolk Southern in the
performance of their respective obligations under Sections 3{c) and 3(d) of the Agreement, as
applicable

"Overseer Engineer*' shall mean an engineering officer (including his or her appointed
rcprcsentatixes) of the Overseer who shall be appointed by the Overseer to perform all
responsibilities guen thereto with respect to the applicable Project under this Appendix A.

"Project" shall mean the applicable ST Project or NS Project to be performed hcrcuiidcr.

"Work" shall mean the furnishing of all superintendence, labor, equipment, tools, supplies,
signs, transportation and materials and the performance of all services necessary or appropriate
to complete the Project.

All capitalized terms used but not otherwise defined in this Appendix A shall have the meaning
given to such terms in the Capital Projects and Facility Management Agreement to which this
Appendix A is attached. Any deviation from the provisions of this Appendix A shall require the
approval of the CPC.

1. Performance. Contractor shall give constant and efficient attention to the faithful and
diligent prosecution of the Work in strict accordance with the Capital Project Specifications
applicable to the Project Contractor shall, whether or not specified in the Capital Project
Specifications, furnish all additional material and perform all additional services reasonably
necessary or appropriate to accommodate the occurrence or discovery of unanticipated
conditions in connection with the completion of the applicable Project; provided that Contactor
is given an opportunity to revise its cost estimates under Section 2 hereof in response to any such
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change.. Contractor shall cure any failure to comply with the applicable Capital Project
Specifications at Contactor's sole cost and expense without compensation hereunder

2. Costs and Estimates Contractor shall perform the Work at cost plus allowable cost
additives intended to approximate internal costs necessary to support the Work, it being
acknowledged and understood that Contractor shall not be entitled to profit from the
performance of the Work except with respect to materials sourced directly from an affiliate of
Contractor Allowable additives specifically exclude direct costs that would have been incurred
by Contractor even if Contractor were not engaged to perform the Work, but do include
applicable overheads; provided, however that, where Springfield Terminal is the Contractor,
applicable overheads shall not include those for which Springfield Terminal is already
compensated under the Railroad Operating Agreement, the express intent of the parties being not
to double count any such overheads Notwithstanding anything to the contrary herein,
Contractor shall not be entitled to any compensation for any matter described herein as being at
Contractor's sole cost and expense or otherwise payable by Contractor, nor shall Contractor be
entitled to reimbursement for any amounts payable under its indemnification obligations
hereunder Together with its written notice to Pan Am Southern indicating that it will perform
the Work, Contractor shall submit to Pan Am Southern and the Overseer (a) an estimated
schedule for the completion of the Work, including the total time required to complete the Work,
and (b) an estimated total cost to complete the Work (including allowable additives), itemized by
category including a break-out of material costs separate from labor costs. Contractor shall
submit quarterly updates to the foregoing estimates to the Overseer and, before incurring any
expense that is inconsistent with the most recently submitted estimates, promptly shall submit
revised estimates to the Overseer for approval by Pan Am Southern.

*
3 Chanties. If Contractor determines that a deviation from the applicable Capital Project
Specifications is necessary in order to complete the Project, Contractor shall promptly notifj Pan
Am Southern and the Overseer thereof. The CPC shall then promptly review the details of the
requested deviation and, if appropriate, revise the Capital Project Specifications accordingly.
Pan Am Southern shall have the right to alter or change the Capital Project Specifications at any
time, either before or after commencement of the Work; provided that Contactor is given an
opportunity to revise its cost estimates under Section 2 hereof in response to any such change.

4. Workmanship and Material Standards All materials and workmanship of every
description furnished by Contractor shall be of the quality specified in the Capital Project
Specifications. Contractor shall replace any materials or workmanship failing to comply with the
Capital Project Specifications at Contractor's sole cost and expense without compensation
hereunder

5. Procurement of Materials for Springfield Terminal Notwithstanding anything to the
contrary in this Appendix A, if Springfield 'I erminal is the Contractor, Norfolk Southern may
elect to procure any and all materials necessary for the completion of the Project if it can procure
such materials at a lower cost than indicated in Springfield Terminal's cost estimates delivered
pursuant to Section 2 of this Appendix A Risk of loss therefor shall transfer to Springfield
Terminal when notice is given by Norfolk Southern that the materials have been placed for
unloading or are otherwise available for Springfield Terminal's use. Springfield 1 erminal shall
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unload such materials Should the materials require further transportation from such delivery
point to the work site, such further transportation, and any reloading and subsequent unloading
arising out of such further transportation, shall be performed or arranged for by Springfield
Terminal; provided that Contactor is given an opportunity to revise its cost estimates under
Section 2 hereof in response to any such change..

6. Period for Completion Contractor shall commence the Work on the starting date fixed in
the notice from Pan Am Southern delivered pursuant to Section 2(a) or 2(b) of the Agreement, as
applicable, and shall complete the Work in strict accordance with the schedule of dates specified
in the applicable Capital Project Specifications Time is of the essence and all applicable dates,
deadlines, time limits and schedules must be strictly followed and met. The starling times and
hours of the performance of the Work by Contractor's employees may be varied to meet Pan
Am Southern's operating and administrative requirements. Night work may be required to
complete the Work on schedule. If night work is required to complete the Work on schedule,
Contractor shall provide ample and suitable lighting Contractor shall not be entitled to
additional compensation, except tor overtime, for work at night, during legal holidays, or at other
than regular business or construction hours

7. Risk of Loss Until completion and acceptance of the Project, (u) the Work shall be
performed at the sole risk and responsibility of Contractor in every respect and (b) Contractor
shall be responsible for and assumes all nsk of loss in connection with material furnished or
delivered in connection with the Work. Contractor shall be responsible for the safe and suitable
storage of all material at the Work site. Contractor shall receive, tag, warehouse, properly store
and distribute all equipment and materials and shall account for all equipment and materials,
including equipment and materials furnished or procured by other persons or entities for use by
Contractor in connection with the Work Storage locations and method of storage shall in no
way interfere with Pan Am Southern's railroad operations Pan Am Southern may designate
material storage locations and require Contractor to move material from storage locations,
provided that designation of material storage locations by Pan Am Southern shall in no way
effect the risk of loss applicable thereto.

8 Use of Property Contractor shall have the right and license to enter upon Pan Am
Southern's premises to the extent necessary to perform the Work. Before entering upon or
making use of any private property in connection with the Work, Contractor shall ensure that Pan
Am Southern has obtained the written permission of the owner of such property for such use
Pan Am Southern shall pay any amounts required to be paid to gain access to such properties;
provided that Contractor shall be responsible for and shall indemnify Pan Am Southern from and
against any access to or use of private property without first ensuring that Pan Am Southern has
obtained permission for such access and use. If it shall become necessary or desirable to acquire
additional property in connection with the Project, Contractor shall notify Pan Am Southern of
such need or desire for consideration by the CPC. Any such acquisition of additional property
shall be made, if at all, by Pan Am Southern for Pan Am Southern's benefit.

9 Cooperation with Construction Oversight. Contractor shall cooperate with the other
Parties to permit the Construction Oversight and shall cooperate with the Overseer and the
Overseer Engineer to permit the performance of their obligations with respect to the Project.
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Contractor shall designate a Contractor Engineer us its principal contact person for
representatives of the Parties, including the Overseer Engineer, with respect to matters related to
each Project.

10. Hcoloev and Hazardous Commodities

(a) In its use and occupancy of Pan Am Southern's premises under this Appendix A,
Contractor shall comply with all federal, state and local laws, rules, regulations and ordinances
controlling air, water, noise, solid wastes and other pollution or relating to the storage, transport,
release or disposal of hazardous materials, substances or waste. Contractor shall, at its own
expense, make all modifications, repairs or additions to Contractor's equipment and shall install
and bear the expense of any and all structures, devices or equipment that may be required under
such laws, rules, regulations or ordinances. Contractor shall furnish Pan Am Southern written
notice of any and all releases of hazardous wastes or substances whenever such releases arc
required to be reported to any federal, state or local authority Such written notice shall identify
the substance released, the amount released, and the measures undertaken to clean up and
remove the released material and any contaminated soil or water, and shall further certify that no
contamination remains. Contractor shall also provide Pan Am Southern with copies of any and
all reports made to any governmental agency that relate to the use or occupancy ot Pan Am
Southern's premises

(b) Regardless of acquiescence by Pan Am Southern, Contractor shall indemnify and
hold harmless the Indemnified Parties from and against all liability, fines or penalties resulting
from violation of subsection (a) above and shall reimburse the Indemnified Parties for all costs
and expenses incurred thereby in eliminating or remedying such violations unless such liability,
fines or penalties arise from the negligence ol another Party Regardless of any acquiescence by
Pan Am Southern, Contractor also shall reimburse and hold harmless the Indemnified Panics
from and against any and all costs, expenses, attorneys' tecs and all penalties or civil judgments
obtained against the Indemnified Parties as a result of Contractor's use or release onto the ground
or into the water or air of any hazardous substance or waste from or upon the premises of Pan
Am Southern or any other person or entity, unless resulting from the negligence of another Parly.
Nothing in this Section 10 shall in any way limit the more general indemnification provisions set
forth in Section 26 of tins Appendix A.

11. Protection of Pan Am Southern Property. No Interference with Tram Operations.

(a) Contractor shall use special care and vigilance to avoid damage to trains, tracks or
other facilities of Pan Am Southern and shall conduct its work so as not to interfere with or delay
the movement of trains or other operations of Pan Am Southern. Contractor shall not proceed
with any work that might endanger or interfere with the movement of trains or operations or
other facilities until Contractor submits a proposed method thereof to Pan Am Southern,
provided that such approval shall not relieve Contractor from liability for damages caused by
such method. Contractor must exercise care when performing the Work near, under or over
tracks and structures carrying railway traffic If trains, tracks or other facilities are or may
become endangered by the operations of Contractor, Contractor shall immediately do such work
as may be necessary to restore safety and, upon failure of Contractor to carry out such orders
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immediately, Pan Am Southern may take whatever steps arc necessary to restore safe conditions.
The cost and expense to Pan Am Southern of restoring safe conditions or of any damages to
trains, tracks or other facilities caused by Contractor's operations shall be charged against and
paid by Contractor or may be deducted from any amounts due, or that become due, to Contractor
under this Appendix A. '1 he cost of furnishing trainmen or flagmen deemed necessary by Pan
Am Southern for continuity and safety of train operations shall be borne by Pan Am Southern;
provided, however, that if such protection is required because of Contractor's failure to comply
with the applicable Capital Project Specifications, Contractor shall bear the cost of furnishing
such protection

(b) Contractor shall not be permitted to transport material along or between Pan Am
Southern's tracks except as authorized by Pan Am Southern. No blasting close to or near
operated tracks, tunnels, structures, wires, pole lines, and other facilities of Pan Am Southern or
of tenants on the right of way or property of Pan Am Southern shall be permitted until authorized
by Pan Am Southern and proper precautions have been taken and arrangements made with Pan
Am Southern to protect such property and to quickly clear all debris from the track Blasted
material must be controlled and smothered wherever such material may endanger tracks, tunnels,
structures, wires, pole lines or other property

12. Safety. Except as provided in Section 11 wilh respect to train operations. Contractor
shall furnish and maintain all requisite watchmen, flagmen, lights, barricades, safeguards, fences
and other facilities for the protection of the Work and the safety of the general public and of
employees of Pan Am Southern, the Overseer and Contractor. Contractor shall exercise
precaution at all times for protection of persons and property. Contractor shall observe the safety
provisions of applicable laws and building and construction codes. Machinery and equipment
and other hazards shall be guarded in accordance with the safety provisions of the most recent
edition of the Manual of Accident Prevention in Construction, published by the Associated
General Contractors of America, to the extent that such provisions are consistent with applicable
law or regulation

13. Temporary Roads. Structures and Other Changes. Contractor shall construct and
maintain all roads necessary for its use in the Work No separate compensation shall be due to
Contractor for any temporary walkways, scalTolds, roads, bridges, trestles, tracks, structures or
detours that Contractor may construct for its own use to carry on or facilitate the Work
Whenever it is necessary for material to be transported across operated track, tracks, or
structures, the location and character of the crossing must be approved by Pan Am Southern
The material and labor required to install and maintain such crossing shall be furnished, installed
and maintained by Contractor. Such crossing shall be operated and protected in accordance with
all safety requirements , and shall be removed by Contractor when it has served its intended
purpose If, in the conduct of the Work, any temporary changes or alterations in pipelines,
sewers, drains, conduits, fences, tracks, power or communication lines, or other facilities are
necessary, cither for the convenience of Contractor or tor the performance of the Work, the
responsibility for making such changes shall rest with Contractor unless otherwise provided
elsewhere in this Appendix A.
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14 Inspection. All Work, including all materials, tools and supplies, must be at all times
open to inspection, acceptance or rejection by the Overseer at the site of the Work, or at plant
locations removed from the site of the Work Contractor must provide reasonable and necessary
facilities for such inspection, including whatever samples may be required for making tests and
examinations, and all labor and tools required for examining material and workmanship

15. Order of Completion. Contractor shall complete any portion or portions of the Work in
such order and according to the schedule specified in the applicable Capital Project
Specifications. Pan Am Southern shall have the right to take possession of and use any
completed or partially completed portions of the Work, even though the time for completing the
entire Work or such portions thereof may not have expired, but such taking possession and use
shall not be deemed an acceptance of the Work so taken or used or any part thereof. If such
possession and prior use delays the Work, Contractor shall be entitled to a corresponding
extension of time

16 Contiguous Work. Wherever work being performed by Pan Am Southern forces or by
other contractors is contiguous to the Work related to a Project, the respective rights of the
various interests involved shall be established by Pan Am Southern.

17 I'roicct Termination. Contractor may terminate its obligation to perform a Project by
written notice to Pan Am Southern provided that it has secured a waiver of the contractual
obligations referred to in Section 2(a) of the Agreement. Pan Am Southern shall have the right
to terminate a Project at any time upon written notice to Contractor.

18. Removal of Equipment. Upon completion of the Work, or in case of termination of a
Project before completion ibr any cause whatever, Contractor shall promptly remove all of its
equipment, materials, tools and supplies from the premises of Pan Am Southern and shall
promptly clean up all premises occupied by Contractor in connection with performing the Work
and leave ;>uch premises in a neat and orderly condition If Contractor tails to do so within five
(5) days after notice from Pan Am Southern, Pan Am Southern shall have the right to remove
such equipment, materials, tools and supplies at the expense of Contractor.

19. Sales and Use Taxes Unless otherwise specified, Contractor shall be responsible for and
pay all sales and use taxes properly assessed, under any federal, state or local law in effect during
the term of this Appendix A, against any materials, tools, supplies, services and equipment
furnished directly by Contractor and used in carrying out the Work.

20. Monthly Invoices l£xccpt as otherwise provided, payments for the Work shall be made
monthly as the Work progresses. Contractor shall submit to Pan Am Southern an invoice by the
tenth day of each month for all amounts payable to Contractor hercundcr in connection with the
Project with respect to the calendar month preceding such invoice. So long as the Work is
performed in accordance with the provisions of this Appendix A, and with such progress as may
be satisfactory to Pan Am Southern, the undisputed amount of each such invoice, less a retained
amount of five percent (5%), shall be paid to Contractor promptly thereafter. Work and material
included in such monthly invoices shall be the property of Pan Am Southern. No payment made
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under this Appendix A shall be construed as an acceptance of defective work or improper
materials.

21. Final Acceptance. 'I he Work shall be inspected for acceptance by Pan Am Southern
promptly upon receipt of written notice from Contractor that the Work has been completed and is
ready for such inspection; provided, however, that Pan Am Southern shall not be obligated to
accept any part or parts of the Work until the Work as a whole shall have been completed.
Notwithstanding anything to the contrary in this Appendix A, (a) Contractor shall not be relieved
by any such acceptance of any unperformed obligation that shall have accrued under this
Appendix A prior to such acceptance and (b) acceptance by Pan Am Southern of all or any part
of the Work shall not constitute any waiver or relinquishmcnt of any warranty, right or remedy
with respect to defects not apparent or discoverable upon reasonable inspection

22. Final Invoice Upon acceptance of the Work in accordance with Section 21 above,
Contractor shall submit a final invoice for all consideration remaining payable under this
Appendix A The undisputed amount of such invoice shall be paid to Contractor promptly
thereafter, including all amounts retained pursuant to Section 20 above.

23 Charges Against Contractor Pan Am Southern shall have the right to apply any sums
due or to become due to Contractor under this Appendix A in payment of any liabilities of
Contractor, or of any of Contractor's permitted subcontractors, to Pan Am Southern for freight
charges, rental of equipment, furnishing labor, materials or supplies, or for any other charges
originating from or in connection with this Appendix A.

24 Withholding of Payment Before any payment is made under this Appendix A, if
requested by Pan Am Southern, Contractor shall furnish satisfactory evidence, including hut not
limited to Una! releases, waivers of liens and contractor/subcontractor affidavits, that (a) all
payrolls and other obligations outstanding for labor, bills for materials and other indebtedness in
connection with the Work ("Indebtedness") have been paid, (b) all liens, chums, demands or
suits for labor performed or materials or supplies furnished in connection with the Work
("Liens") have been released, dismissed or satisfied and (c) any other claims arising out of or in
connection with Contractor's performance under this Appendix A made against Pan Am
Southern by any person other than Contractor ("Other Claims") have been released, dismissed or
satisfied. Pan Am Southern may withhold from any payment otherwise required under this
Appendix A such sums as Pan Am Southern may deem ample to protect it against and assure
payment of any Indebtedness, Liens and Other Claims until it receives adequate assurance of the
payment, release, dismissal or satisfaction thereof Alternatively, Pan Am Southern may apply
such sums in such manner as Pan Am Southern may deem proper for such protection and
assurance. Such application shall be deemed payments for Contractor's account.

25. Daily Reports and Accounting Information Contractor shall furnish daily or other
periodic statements of labor, material and equipment as to each item of Work performed,
showing hours worked and rates for the various classes of labor Upon completion of the Work,
Contractor shall furnish to Pan Am Southern a complete list of unit quantities, unit costs and
such other information as may be required by Pan Am Southern to comply with its accounting
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requirements If requested, Contractor shall furnish Pan Am Southern "as built'1 plans of the
Work.

26 Indemnification.

Contractor shall indemnify and hold harmless the Indemnified Parties from and against
any and all liability, damages, claims, suits, judgments, costs and expenses (including, but not
limited to, litigation costs, investigation costs, reasonable attorney fees, environmental clean-up
costs), fines, penalties and losses arising from or in connection with:

(a) (i) any alleged loss of life of or personal injury to the officers, employees or
agents of Contractor or damage to or loss of the property of Contractor, its officers, employees or
agents, arising from, incident to or occurring in connection with the performance by Contractor
of the Work or the presence of the officers, employees or agents of Contractor on the property of
Pan Am Southern, except to the extent that such loss of life, personal injury or properly loss or
damage was caused by the negligence or intentional misconduct of the Overseer during and in
the course of providing oversight hcrcundcr; provided, however, that if, under the law applicable
to enforcement of this Appendix A, an agreement to indemnity a party against its own
negligence is invalid, then in that event Contractor's obligation to indemnify the Indemnified
Parties under this Section shall be reduced in proportion to the negligence or intentional
misconduct, if any, of the Indemnified Parties that proximatcly contributed to such loss of life,
personal m|ury or property loss or damage:

(11) except with respect to persons and property covered by subsection (a)(i)
above, any alleged loss of life of or personal injury to any person or the loss of or damage to any
property arising from, incident to or in connection with the negligent acts or omissions or
intentional misconduct of Contractor, except to the extent that the loss of life or personal injury
or property loss or damage was caused by the negligent acts or omissions or intentional
misconduct of the Overseer during and in the course of providing oversight hcrcundcr

(b) any alleged violation of any law, statute, code, ordinance or regulation of the
United States or of any state, county or municipal government (including, without limitation,
those relating to air, water, noise, solid waste and other forms of environmental protection,
contamination or pollution or to discrimination on any basis) that results in whole or in part,
directly or indirectly, from the activities of Contractor or its officers, agents, employees or
subcontractors related in any way to this Appendix A or from any other act or omission of
Contractor, its officers, agents, employees or subcontractors contributing to such violation,
regardless of whether such activities, acts or omissions arc intentional or negligent, and
regardless of any specification by Pan Am Southern without actual knowledge that it might
violate any such law, statute, code, ordinance or regulation.

The Parties acknowledge that the Overseer shall not have any liability to any other Party for any
loss of life of or personal injury to any person whomsoever or loss of or damage to any property
whatsoever alleged to have occurred as a result of, but after, the performance of its obligations as
the Overseer under this Appendix A-
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27. Compliance With Laws. Contractor shall comply with all laws, statutes, codes,
ordinances and regulations of the United States or of any slate, county or municipal government
(including, without limitation, those relating to air, water, noise, solid waste and other forms of
environmental protection, contamination or pollution or to discrimination on any basis) in any
way relating to the Work. Without limiting the foregoing, Contractor's employees shall use
appropriate personal protective equipment whenever they are exposed to one or more potentially
harmful airborne contaminants, such as dust, fumes, mists, sprays, gases or vapors in excess of
regulatory permissible exposure limits.

28. Permits Contractor shall procure, at Contractor's expense and in a timely manner, all
permits, licenses, surveys, inspections, certificates and authorizations, of any description, that
may be necessary for the performance and completion of the Work as required by this Appendix
A. Contractor shall furnish the Overseer Engineer all certificates of inspection for any part of the
Work for which a certificate may be required.

29. Liens If the Work or any part of Pan Am Southern's premises becomes subject to any
hen or encumbrance chargeable to or through Contractor, Contractor shall immediately cause
such hen or encumbrance to be discharged and released of record without cost to Pan Am
Southern

30. Independent Contractor Contractor shall be and remain an original and independent
party hcrcunder, and all matters to be performed by Contractor shall be its own separate
business, under its management, supervision and direction Contractor shall employ, pay from
his own funds and discharge all persons engaged in the performance of the Work, and all such
persons shall be and remain the sole employees of Contractor

31. Subcontractors. Contractor shall not be permitted to subcontract out any of the Work
without the express written consent of Pan Am Southern.

32. Records and Audits During any Project and for three years following the completion of
each Project, Pan Am Southern and the Overseer, through their duly authorized representatives,
shall be permitted access, within a reasonable time after request, to Contractor's books, records,
accounts and other related documentation, pertaining to any Work performed by Contractor
under this Appendix A for the purpose of auditing and verifying the Work, the cost of the Work
and/or any other charges or payments billed hercunder.

33 Applicability of Agreement Provisions. The provisions of Sections 7 through 13 of the
Agreement shall apply to this Appendix A as if fully set forth herein.
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APPENDIX B

CONSTRUCTION BID PROCESS

All capitalized term used but not otherwise defined in this Appendix B shall have the meaning
given to such terms in the Capital Projects and Facility Management Agreement to which this
Appendix B is attached. Any deviation from the provisions of this Appendix 0 bhall require the
approval of the CPC

1. Competitive Bidding

Competitive bids shall be solicited from construction firms that are qualified to perform the work
and capable of securing the necessary bonds to complete the Capital Project The request for
proposals utilized by Springfield Terminal shall allow for a fair comparison of all bids submitted.
All bidders shall be given an equal opportunity to participate in the bidding process, including

Where appropriate for the type work to be performed, all bidders shall be given at least
10 business days* notice of and shall be invited to attend any prc-bid meetings with
potential bidders where the particular Capital Project is to be discussed

All bidders shall be given at least 5 business days following the pre-bid meeting to
respond to the bid solicitation.

For projects that do not require a prc-bid meeting, all bidders shall bo given at least 10
business day* to respond to the bid solicitation.

All bidders shall be provided copies of (i) the applicable Capital Project Specifications
and (u) the form of Capital Improvement Agreement thai will govern the work (the
"Form Agreement"), all of which shall be the some for each bidder and shall be given to
each bidder at approximately the same time.

When technical clarifications are requested by a bidder during the bid process, and the
response by Springfield Terminal could potentially affect the bid in a significant way,
such information will be provided to all registered bidders.

2. Bid Requirements

In order for a bidder's bid to be considered for selection, the bid must,

be submitted by the bidding deadline;

include proposed changes, if any, to the Form Agreement; and

comply with all Capital Project Specifications applicable to the Capital Project

3. Contractor Qualification
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All bidders must include performance and payment bonds, must have adequate insurance and
Springfield Terminal shall check each such bidder's references and obtain a Dun & Bradstrcct
report thereon. Contractors must have all licenses, permits and other approvals required for the
performance of the work on the related Capital Project and must submit evidence thereof.
Before awarding any bid to any bidder, Springfield Terminal shall ensure that such bidder is not
on Norfolk Southern's restricted vendor list

4. Awarding of Contracts

Contracts shall be awarded to the bidder.

offering the most cost effective proposal taking into account, among other things,
itemized unit costs and total bid cost, as well as the out-of-pocket and lost opportunity
costs to Polaris associated with the time required to complete the project as proposed;

meeting all of the requirements set forth in Sections 2 and 3 above; and

submitting a bid without significant changes to the liabilities and obligations imposed by
the Form Agreement

5. Change Orders

Once a contract has been entered into with the winning bidder, Springfield Terminal is not
authorized to approve any changes to the price or any sigmllcanl changes to the other
requirements applicable to a Capital Project without first obtaining the approval of the CPC
Once approved by the CPC, all approved changes shall he documented in a writing signed by
Polaris and the contractor
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REDACTED EXHIBIT 2E

MASTER NORFOLK SOUTHERN
JOINT USE AGREEMENT

THIS AGREEMENT (theklAgreement") is entered into as of this day of
, 2008, by and among Pan Am Southern LLC, a Delaware limited liability

Company ("Pan Am Southern"), Springfield Terminal Railway Company ("Springfield
Terminal"), a subsidiary of Pan Am Railways, Inc. ("Pan Am"), and Norfolk Southern Railway
Company, a Virginia corporation (''Norfolk Southern*'). Each of Pan Am Southern, Springfield
Terminal, and Norfolk Southern hereinafter arc referred to individually as a "Party" and
collectively as the "Parties", and Pan Am Southern and Norfolk Southern hereinafter are referred
to individually herein as a "Participant Party" and collectively as the "Participant Parties".

RECITALS:

WHEREAS. Norfolk Southern, Pan Am, on behalf of itself and its subsidiaries, Boston
and Maine Corporation, a subsidiary of Pan Am ("B&M'"), and Springfield Terminal entered into
a Transaction Agreement (the 'Transaction Agreement"), dated as of L ]. 2008, which
provides, among other things, for Norfolk Southern and B&M to form Pan Am Southern, and

WHEREAS, the Transaction Agreement provides for B&M, and, to the extent necessary,
for Pan Am to cause any other subsidiary, to sell in part, and contribute in part, certain railroad
lines and trackage rights owned or operated generally in New York, Vermont, Connecticut,
Massachusetts, and New Hampshire (the "Line*', as more specifically defined in the Transaction
Agreement) and certain other related assets to Pan Am Southern (the "Contribution"); and

WHEREAS, Massachusetts Bay Transportation Authority ("MBTA") operates passenger
train service over a portion of the Line, and

WHEREAS, MBTA owns a line of railroad between Milepost 313.77r, CPF WL.. near
Ayer, MA and Milepost 329 55+, near l;itchburg, MA (the "MBTA Segment"), which
constitutes a portion of the operating rights included in the Line; and

WHEREAS, MBTA and one or more of the Pan Am System Parties arc parties to several
agreements that govern the rights and obligations of each relating to the provision of passenger
service, including passenger service on the Line that have been assigned to Pan Am Southern;
and

WHEREAS, (the Pan Am System Parties] and Norfolk Southern are parties to that
Intermodal Agreement dated as of March 30,1998, as amended ("1998 Intermodal Agreement"),
providing for the provision of haulage services for containers and trailers by the Pan Am System
Parties between Mcchanicville/Mohawk, NY and certain intermodal terminals; and

WHEREAS, the Transaction Agreement anticipates that, pursuant to a Railroad
Operating Agreement, Pan Am Southern initially will hire Springfield Terminal to perform as the
designated operator ("Railroad Operator") for all railroad operations on behalf of Pan Am
Southern, including Pan Am Southern railway operations required pursuant to this Agreement;
and



WHEREAS, the Parties desire to terminate [the W8 Intcrmodal Agrecincut] and
replace it with a new agreement, among other things, to (1) provide a service guarantee, (2)
expand the haulage sen ices thereunder to include haulage for multilevel* and other MI! cars
capable of transporting Automotive Traffic, and (3) permit Norfolk Southern to extend haulage
services to Canadian Pacific Railway Company ("CP") and/or CP's Delaware and Hudson
Railway Company, Inc subsidiary ("D£I I"), and

WHEREAS, the Transaction Agreement provides for Pan Am Southern to grant to
Norfolk Southern certain haulage and overhead trackage rights for the movement of traffic in the
revenue waybill account of Norfolk Southern ("Norfolk Southern Traffic") and, under certain
circumstances, traffic in the revenue waybill account of CP ("CP Traffic") and/or the revenue
waybill account of D&H ("D&H 'I raffle") over the Line, and

WHEREAS, Norfolk Southern, Pan Am. B&M and Springfield Terminal obtained the
pnor consent of the Surface Transportation Board to consummate the transactions set forth in the
Transaction Agreement, including the grant of rights described herein; and

WHEREAS, Norfolk Southern and B£M formed Pan Am Southern in accordance with
the Transaction Agreement; and

WHEREAS, Pan Am Southern now wishes to grant Norfolk Southern certain haulage
and trackage rights as provided herein; and

WHEREAS, MBTA has granted consent for Pan Am Southern to grant trackage rights
over the M H I A Segment to Norfolk Southern as provided herein, and

WHEREAS, given the structure of Pan Am Southern, the Parlies desire to grant B&M
third-party beneficiary status to enforce this Agreement on behalf of Pan Am Southern; and

W1IERKAS. the Parties desire to set forth the terms and conditions upon which Norfolk
Southern may use haulage and trackage rights to transport Norfolk Southern Traffic, CP Traffic
and D&H Traffic o\ er the 1 ,mc;

NOW, THEREFORE, the Parties hereto, intending to be legally hound, agree as
follows-

SECTION 1. DEFINITIONS AND INTERPRETATION

(a) Interpretation Generally

(0 Unless otherwise defined herein, all words, terms and phrases used in this
Agreement shall be construed in accordance with the generally applicable definition or
meaning of such words, terms and phrases in the railroad industry

(n) Each definition in this Agreement includes the singular and the plural, and
references in this Agreement to the neuter gender include the masculine and feminine



where appropriate References herein to any agreement or contract mean such agreement
or contract as amended As used in this Agreement, the word "including" means
"without limitation", and the words "herein", "hereof1 and "hcreunder" refer to this
Agreement as a whole. All dollar amounts staled herein are in United States currency

(111) Unless the context requires otherwise, a reference to Pan Am Southern
shall be a reference to Pan Am Southern and its Railroad Operator When Springfield
Terminal is operating on behalf of Pan Am, its actions shall not be considered to be those
of the Railroad Operator

(b) Capitalized Terms

All capitalized terms shall have the defined meaning set forth below

"1998 Intcrmodal Agreement" shall have the meaning given to that term in the
Recitals.

"Abandonment Notice Period"' shall have the meaning given to that term in Section

"Abandonment Segment"" shall have the meaning given to that term in Section 16(a).

"Agreement" shall have the meaning given to that term in the introductory paragraph

"AAR"' shall mean the Association of American Railroads

"Automotive Traffic'1 means finished automobiles, sport utility vehicles, vans
(including minivanb), trucks and any other vehicles

"Ayer Automotive Facility*" shall mean that facility for the transfer of Automotive
Traffic generally located at approximately MP 3 14 in Ayer, MA.

"Aycr Intcrmodal Facility'* shall mean that in termed a 1 trailer and container transfer
facility generally located in Ayer (Devens), MA, but excluding the warehouse complex owned
by Pan Am

"Ayer Switching Agreement" shall mean that Aycr Switching Agreement, dated as of
the date hereof, between Springfield Terminal and Pan Am Southern, generally governing the
switching by Pan Am Southern of certain railcars of Springfield Terminal

"Jl&M" shall have the meaning given to that term in the Recitals

"Cars" means each loaded or empty railroad freight car (including platform and well rail
cars) or similar equipment.



^Chemicals" shall mean traffic moving on SICC 28-xxx-xx and 29-1 \x-.\\ in carload
service, excluding STCC 28-2xx-xx and TIH/PII-I

"Contribution" shall have the meaning given lo that icrm in the Recitals

"Corn Starch" shall mean traffic moving on STCC 20-462-x\

"Corn Syrup" shall mean traffic moving on STCC 20-46 l-\x

"Correction Period" shall have the meaning given to that term in Section 2(b) of
Appendix B.

"CP" shall have the meaning given to that term in the Recitals

"CPFMA" shall have the meaning given to that term in Section l(a) of Appendix B

'"CP Haulage Cars" shall mean Haulage Cars moving, pursuant lo this Agreement, in
the revenue waybill account of CP

*'CP Traffic" shall have the meaning given to that term in the Recitals

"CTC" shall have the meaning given to that term in Section 5(a)(m)

"D&H" shall have the meaning given to that term in Ihe Recitals

"D&II Haulage Cars" shall mean Haulage Cars moving, pursuant to this Agreement, in
the revenue waybill account ot D&l 1

"D&II Traffic" shall ha\e the meaning given to that lerm in Ihe Recitals

"Destination Facilities" shall refer lo the Ayer Automotive hacility, the Aycr Intcrmodal
Facility, and Ihe Sanvcl Properties

"Destination 1 erminals" shall refer to the Destination Facilities other than the
supporting yards

"Effective Date" shall have the meaning given to thai term in Section 1 l(a)

"End Points" shall mean the "end points" as defined in each of Appendices A, C, D, E
andF.

"Equipment" shall mean and be confined to hi-rail vehicle*, track inspection equipment
and other non-revenue vehicles and machinery (other lhan locomotives) capable of being
operated on railroad tracks thai, at the time of an occurrence, arc (i) being operated on the
trackage upon which such occurrence takes place, or (11) arc on the trackage upon which such



occurrence takes place, or on the adjoining right-of-way, for ihc purpose of maintenance or
repair thereof or the clearing of wrecks thereon

"Exercise Notice" shall have the meaning given to that term in Section 16(c)

"Flour" shall mean all traffic moving on STCC 20-411-10

"FMV" shall have the meaning given to lhal term in Section I6(c)

"FRA" shall mean the U S Federal Railroad Administration

"Foreign Railroad" shall mean a railroad that is not a party to this Agreement

"General Commodities" shall mean Industrial Products other than Hazardous Materials,
Plastics, Chemicals, Corn Syrup, Corn Starch and Flour

"GMX" shall have the meaning given to that term in the introductory paragraph.

"Governmental Authority" shall mean any nation or government, any state or other
political subdivision thereof, and any entity exercising executive, legislative, judicial, regulatory
or administrative functions of or pertaining to government or any mediation body or arbitral
tribunal, including the STB

"Haulage Cars" shall mean Cars moved pursuant to the Haulage Rights

"Haulage Rights" shall have the meaning given to tlut term in Section 2(h)(i)

"Hazardous MaterialsM shall mean traffic moving on SICC 49-xx\-\x

"Industrial Products" shall mean all 1 raffle moving by rail, including automotive and
truck parts moving in boxcars, except coal. Automotive Traffic and hitermodal traffic.

"Initial Period" shall have the meaning given to that term m Section 2(a) of Appendix
B.

"IntcrmodaP generally shall mean the movement of containers and trailers onto, on and
off of rail cars.

"JOC" shall mean that Joint Operating Committee established pursuant to (he LLC
Agreement.

"JV Transaction Agreements" shall have the meaning given lo that term in the LLC
Agreement

"Line" shall have the meaning given to that term in the Recitals



ULLC Agreement" shall mean that Limited Liability Company Agreement of Pan Am
Southern I LC. hy and between Norfolk Southern and B&M, and dated as off J, 2008

*"Loss or Damage'* shall have the meaning given to that term in Section 8.

"Major Service Standard failure" shall have the meaning given to that term in
Appendix B

"Management Committee" shall mean the Management Committee of Pan Am
Southern as provided in the LLC Agreement.

'"MBTA" shall have the meaning given to that term in the Recitals.

"MBTA Segment"' shall have the meaning given to thai term in the Recitals

"Monthly Statement"" shall have the meaning given to that term in Section 7(a)

'"XKCR" shall mean the New England Central Railroad.

"Norfolk Southern"' shall have the meaning given to that term in the introductory
paragraph.

"Norfolk Southern Haulage Traffic"* shall mean the traffic permitted to be moved in
accordance with Appendix C, Appendix D, Appendix E and Appendix F

"Norfolk Southern Intermodal/Automotrvc Traffic"' shall have the meaning gi\en to
that term in Section l(b")0v) of Appendix B

"Norfolk Southern Traffic" shall have the meaning given to that term in the Recitals.

faP&W shall mean the Providence and Worcester Railroad

"Pan Am" shall have the meaning given to that term in the introductory paragraph.

"Pan Am Southern"" shall have the meaning gixen to that term in the introductory
paragraph

"Pan Am System Parties1" shall mean Pan Am, I3£M and Springfield Terminal.

"Participant Parties"1 shall have the meaning given to that term in the introductory
paragraph.

"Participant Party" shall have the meaning given to that term in the introductory
paragraph

"Parties" shall have the meaning given to that term in the introductory paragraph.



'•Party1" shall have Ihe meaning given to thai term in the introductory paragraph

"Person" shall mean an individual or partnership, corporation, trust, association, limited
liability company, Go\ cmmenlal Authority or other entity

"Placement" shall have the meaning given to lhat term in Section l(b)(m) or Appendix
B

"•Plastics"' shall mean all traffic moving on STC'O 28-2xx-xx

"Qualifying Trains" shall have the meaning gi\en to that lerm in Section l(h)(iv) of
Appendix B.

•"Railroad Operator" shall have the meaning given to that term in the Recil.ils

"Release"' shall ha\e the meaning given to that lerm in Section l(b)(ii) of Appendix B.

'"San\el Properties4' shall mean that facility anticipated to be constructed for the transfer
of Automotive Traffic to be located cast of Willows Road in Ayer, MA as generally identified as
Sanvcl on the Aycr Switching Agreement schematic

"Service Reports" shall have the meaning given to that term in Section 2(a)(n)

"Springfield Terminal" shall have the meaning given to that term in the introductory
paragraph

"•STB" shall mean the Surface Transportation Hoard or any successor emit} thereto

"•Subject Trackage" shall mean the certain lines of railroad covered by any of
Appendices A and C" through I7 through I, which appendices identify specific haulage or trackage
rights arrangements and the trackage covered thereby.

''Subject Traffic" shall have the meaning given to that term in Section S(a)

"Termination Period" shall have the meaning given to that term in Section 2(d) ot
Appendix R

"TIH/PIH" shall mean, as defined by the definition of "material poisonous by
inhalation" to be found at 49 CFR Section 171.8. specifically

(1) A gas meeting the defining criteria of Section 173.115(c) of Subchaptcr C
(which is titled "Hazardous Materials Regulations") and assigned to lla/ard Zone A, B, C
orD in accordance with Section !73.116(a)ofSubchaplerC;



(2) A liquid (other than us a mi si) meeting the defining criteria in Section
173 132(a)(l )(m) of Subchapler C and assigned to IFa/ard Zone A or 13 in accordance
with Section 173 133 (a) of SubchaptcrC, or

(3) Any material identitled as an inhalation hazard by a special provision in
Column 7 of the Section 172.101 table.

"Trackage Rights" hhall have the meaning given to that term in Section 2(a)

M'l rackngc Rights Notification*' shall ha\e the meaning given to that term in Section
2(c) of Appendix B

"Transaction Agreement"1 shall have the meaning gi\en to that term in the Recitals.

"Use Invoice'' shall have the meaning given to that term in Section 7(a).

"VTR'" shall mean the Vermont Railway Company

"Waiver iNolice" shall have the meaning given to that term in Section 16(e).

(c) Successor f .aws

A reference to any particular statute or regulation shall include a reference to any
successor statute or regulation

SKC'I ION 2. TRACKAGK AND HAULAGK RIGHTS

(a) Truckage Riahts

(i) Pursuant to the Transaction Agreement and subject to the terms set forth in
this Agreement, Pan Am Southern hereby grants Norfolk Southern trackage rights
(collectively, ihc "Trackage Rights") between Mechanic-vine, NY and the Aycr
Intcrmodal Facility, the Aycr Automotive Facility and the Sanvel Properties for
Intcrmodal traffic. Automotive Traffic and CP Traffic and D&H 'I raffle ai> more fully
described in Appendix A. Norfolk Southern's use of the Trackage Rights shall be subject
to the limitations and restrictions set forth in this Section 2 and Section 3

(11) Norfolk Southern shall not exercise us Trackage Rights unless and until a
Major Service Standard Failure, as defined in Appendix I) to this Agreement has
occurred, and only pursuant to the terms and conditions set forth therein. Pan Am
Southern shall provide Norfolk Southern with monthly reports, quarterly reports and
annual reports ("Service Reports**) that will provide data to Norfolk Southern sufficient to
permit it to determine whether a Major Service Standard Failure has occurred. Failure to
exercise its rights under this subsection with respect to any one Major Service Standard
Failure lime shall not prejudice Norfolk Southern's rights to exercise its rights with
respect to any subsequent Major Service Standard Failure.



(in) The Trackage Rights shall be for the purpose of Norfolk Southern using
the Subject Trackage to operate its trains 111 overhead movements only and shall not
include the right of ingress and egress to any tracks, switches, turnouts, or other track
classifications that connect to any point along the Subject Trackage except the End
Points

(w) Except as may otherwise be permitted by this Agreement, Norfolk
Southern shall not use any part of the Subject Trackage for the purpose of switching,
storage or servicing Cars or Equipment, or the making or breaking up of trains; provided,
however, that Norfolk Southern may use such auxiliary truckage as may be designated by
the Pan Am Southern as necessary for the handling of locomotives or cars bad ordered en
route

(v) Norfolk Southern's use of Subject Trackage shall be in common with Pan
Am Southern and any other authorized user, and other than as explicitly set forth herein.
Pan Am Southern's right to use the Subject Trackage shall not be diminished by this
Agreement

(vi) Norfolk Southern may operate trams in cither direction over the Subject
Trackage.

(b) Haulage Rights

(i) Pursuant to the Transaction Agreement and subject to the terms set forth in
this Agreement, Pan Am Southern hereby grants Norfolk Southern haulage rights
(culleclixely, the "Haulage Rights") to the extent described in each of the following
Appendices

Appendix C - Haulage Rights between Mcchanicvillc, NY and Gardner, MA
to/from an interchange with the P&W, for the movement of any Norfolk Southern
Haulage Traffic for which a rate is provided; and

Appendix D - Haulage Rights between Mcchanicvillc, NY and Hoosick Junction
for the movement of Norfolk Southern Haulage Traffic to/from an interchange
with VTR, for the movement of any Norfolk Southern Haulage Traffic for which
a rale is provided; and

Appendix H - Haulage Rights between Mechanicvillc, NY and East Northfield,
MA (and, following reconstruction of the connection at Millers Falls, at Millers
Falls, MA), to/from an interchange with the NECR, for the movement of any
Norfolk Southern 1 laulage Traffic for which a rate is provided, and

Appendix F - Haulage Rights between Mcchanicville, NY and the Ayer
Intermodal Facility, the Ayer Automotive Facility and the Sanvcl Properties for



the local delivery of Inlermodal traffic. Automotive '1 ralllc and CP 'I rafllc and
D&H Traffic

(n) Pan Am Southern's obligation to provide Norfolk Southern the J laulagc
Rights between Mechanicvillc. NV and the Aver Tntcrmodal Facility, the Aver
Automotive Vacility and the Samel Properties hereunder shall cease m the event that
Norfolk Southern initiates its Trackage Rights operations pursuant to Section 2(a)(n) of
this Agreement.

SECTION 3. OPERATING AND OTHER RESTRICTIONS

(a) Norfolk Southern Haulage Cars shall at all times remain in the revenue waybill
and car hire accounts of Norfolk Southern while moving over the Subject Trackage via the
Haulage Rights CP Haulage Cars shall at all times remain in the revenue waybill and ear hire
accounts of CP while moving over the Subject Trackage via the Haulage Rights or the Trackage
Rights. D&H Haulage Cars shall at all times remain in the revenue waybill and car hire accounts
of D&H while moving over the Subject Trackage via the Haulage Rights or the Trackage Rights

(b) Pan Am Southern shall no I be entitled to any line haul revenue for the handling of
Norfolk Southern, CP or D&H Haulage Cars, or movement of traffic pursuant to the Trackage
Rights, nor shall Pan Am Southern participate in the routing of, nor appear in tariffs, waybills or
other shipping documents as a participating carrier m connection with, the movement of an> of
the same

(c) Norfolk Southern locomotives and crews operating over the Subject Trackage
pursuant to the trackage rights grant shall be equipped to communicate with Pan Am Southern on
radio frequencies normally used by Pan Am Southern in directing tram movements on the
Subject Trackage

(d) Norfolk Southern's operations over the Subject Trackage shall at all times be
subject to the direction and control of the Pan Am Southern and comply in all respects with the
safety rules, operating rules and other regulations of the Pan Ain Southern

(e) Norfolk Southern shall make such arrangements with Pan Am Southern as may be
required to have each of its employees who shall operate its trains, locomotives. Cars and
Equipment over any of the routes traversing the Subject Trackage qualified for operation over
the specific route that the employee will operate. Pan Ani Southern shall provide, and shall
cause its Railroad Operator to provide, reasonable cooperation and assistance in the qualification
of Norfolk Southern operating (tram and engine) crews for service over the Subject Trackage
upon request. Norfolk Southern supervisory personnel who have been qualified to operate over
the Subject Trackage may qualify other Norfolk Southern employees for operation of trains over
the Subject Trackage

(f) bxccpt as permitted by Section 2(b) of Appendix F hereto, Norfolk Southern may
not, pursuant to this Agreement, grant haulage rights, trackage rights, or other operating rights of
any nature on or over the Subject I rackage to any other Person
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SECTION 4. INFRASTRUCTURE

(a) Maintenance

(i) Pan Am Southern shall be solely responsible lor the maintenance, repair,
and renewal of the Subject Trackage Pan Am Southern shall arrange to keep and
maintain the Subject Trackage in reasonably good condition for the use herein
contemplated, such condition (following the upgrading anticipated by the Transaction
Agreement) not to be less than Federal Railroad Administration Class 111 (or any
replacement of it), subject to normal slow orders and the like, but Pan Am Southern does
not guarantee the condition of the Subject Trackage or that operations thereover will not
be interrupted Pan Am Southern shall take reasonable steps to ensure that any
interruptions will be kept to a minimum and shall use commercially reasonable efforts to
avoid such interruptions.

(11) Existing connections or facilities connecting the trackage owned or
operated by Norfolk Southern or with connecting carriers with those of the Subject
Trackage shall continue to be maintained, repaired, and renewed by and at the expense of
the Person or Persons responsible for such maintenance, repair, and renewal under
applicable agreements.

(b) Infrastructure Improvements.

Pan Am Southern from time to time may make changes in. additions and betterments to,
or retirements from, the Subject Trackage as shall, in its judgment, be necessary or desirable for
the economical or safe operation of the Subject 'I rackage or as shall be required by any law, rule,
regulation, or ordinance promulgated by any governmental entity having jurisdiction, provided
that no such retirement shall materially affect operations over the Subject '1 rackage Such
additions and betterments shall become a part of the Subject Trackage and such retirements shall
be excluded from the Subject Trackage

(c) Loss of Use of the Subiect Trackage

(i) Other than as specifically set forth in this Agreement. Norfolk Southern
shall not have, pursuant to this Agreement, any claim against Pan Am Southern for
liability on account of Loss or Damage of any kind in the event tbc use of the Subject
Trackage by Norfolk Southern is interrupted or delayed at any lime by any cause

(n) If the Subject Trackage is unavailable for service due to a derailment, line
outage or other interruption of service, then Pan Am Southern shall cooperate and
consult, and cause its Railroad Operator to cooperate and consult, with Norfolk Southern
in order to address any resulting backlog of trains over a period of time following the
resolution of such derailment as may be required to reduce such backlog of Norfolk
Southern, CP and D&H Traffic or trains. The operation of such trains shall be prioritized
according to service standard protocols to be developed by the JOC

I I



SECTION 5. MANAGEMENT AND OPERATIONS

(a) Dispatching

(i) Pan Am Southern, through its Railroad Operator, shall have exclusive
control o\ cr the management and dispatching of the Subject Trackage Dispatching of
the Subject Trackage shall be conducted in a manner as to afford each of Pan Am
Southern and Norfolk Southern, and any other present or future user of the Subject
Trackage (or any portion thereof) the most economical and efficient movement of its
traffic over the Subject Trackage consistent with the demands and needs of other
authorized users For the purposes of dispatching, trains of the same class shall be treated
with equal priority, with the four (4) classes of trains (in order of priority) being

(1) Passenger,

(2) Intcrmodal and Automotive unit trams,

(3) Regular (other unit and freight trains not scheduled lo set off/pick
up en route), and

(4) Other (includes trains and equipment that must operate at restricted
speeds, i c., local, work, or other such equipment movements),

provided, that in the event of a conflict, the dispatcher shall be empowered to deviate
from the priorities set forth herein in order lo employ best practices to efficiently mo\e
all trams

(M) Norfolk Southern shall ha\e the right to station a Norfolk Southern
employee or agent in the dispatch center operated by Pan Am Southern or its Railroad
Operator Said person shall be present solely as an observer, and shall have no authority
to control the movement of trains or otherwise interfere with or adjust the operation of
trains, Curs or Equipment operating on the Subject Trackage

(iii) Pan Am Southern shall cause its Railroad Operator to provide Norfolk
Southern with read-only access to the Railroad Operator's central traffic control ("CTC")
screens for the Subject Trackage in the offices of Norfolk Southern designated by
Norfolk Southern Pan Am Southern shall be responsible for the cost of modifying its
system to the extent necessary to provide Norfolk Southern access lo its CTC screens,
and Norfolk Southern shall be responsible for the cost of the communications link with
Norfolk Southern and the costs to use such link incurred in Norfolk Southern's offices

(b) Dimensional Loads/Excess Clearance Cars

Norfolk Southern shall not have the right to operate dimensional loads and excess
clearance railcars for handling over the Subject Trackage
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fc) Compensation

Norfolk Southern shall compensate Pan Am Southern for the use of the Subject Trackage
in accordance with Appendix G Compensation

(d) Mileagc and Car Hire

Norfolk Southern shall assume, report and pay directly all mileage and car hire charges
for traffic moving in its revenue waybill account. Norfolk Southern shall cause CP and D&H to
assume, report and pay directly all mileage and car hire charges in their respective revenue
waybill account*

(c) T1H/P1H

Unless the Parties specifically agree to the contrary, no TIH/PIH traffic shall be permitted
in Haulage Car*

(1) I ransfer to Aver Automotive l-acility

As soon as the Aver Automotive Facility becomes available upon termination or
expiration of the existing lease thereon, the Parties shall cooperate to make the Aver Automotive
Facility operational Upon reaching operational status (a status that shall be confirmed by an
exchange of letters between the Parties) the destination for Automotive Traffic shall be the Aver
Automotive Facility, rather than the Sanvcl Properties Startup costs associated with the
transition of Automotive Traffic from the Sanvel Properties to the Aver Automotive Facility
shall be borne hy Norfolk Southern Should there be insufficient capacity at the Ayer
Automotive Facility to handle the Norfolk Southern Automotive I rat lie, the Sanxcl Properties
shall remain an aulomnli\c distribution facility available to Norfolk Southern pursuant to this
Agreement. Pan Am Southern warrants that the Ayer Automotive Facility shall he available for
use beginning 2017

(g) Destination Facility Capacity.

in recognition of the limited capacity of the Destination Facilities, Pan Am Southern shall
dedicate all capacity at the Destination Facilities as follows: (i) the Ayer Intermodal haciiity
shall be dedicated to Norfolk Southern for Jntermodal traffic originating or terminating at points
west of the facility, and to Springfield Terminal for Tntcrmodal traffic originating or terminating
at points on Springfield Terminal cast of CPf 312, (n) the Sanvcl Properties shall be dedicated to
Norfolk Southern for Automotive Traffic and (iii) as soon as it becomes available upon
termination or expiration of the existing lease thereon, the Ayer Automotive Facility shall be
dedicated to Norfolk Southern for Automotive Traffic

SECTION 6. COMPLIANCE WITH APPLICABLE LAWS AND RULES

(a) Each of Pun Am Southern and Norfolk Southern shall comply, and Pan Am
Southern shall cause the Railroad Operator lo comply, with all applicable federal, state and local



laws, rules, regulations and orders promulgated by any government or governmental agency that
relate to the operations contemplated hercundcr it'any fine, penalty, cost or charge is imposed
or assessed on or against either of them by reason of the other Party's non-compliance (or, in the
case of Pan Am Southern, the non-compliance of the Railroad Operator, for which Pan Am
Southern shall he responsible) with any such laws, rules, regulations or orders, such non-
complying Party shall reimburse and indemnify the other Party for or on account of any such
fine, penally, cost, or charge, and all expenses and attorney's fees incurred in connection
therewith, and, to the extent feasible, such non-complying Party shall defend the interests of that
other Party in any related legal proceeding free of cost, charge or expense to that other Party

(b) Without affecting the generality of the foregoing Section 6(a), each of Pan Am
Southern and Norfolk Southern shall comply, and Pan Am Southern shall cause the Railroad
Operator to comply, with the provisions of the Federal Locomotive Inspection Act and the
Federal Safety Appliance Act, as amended, and any other applicable federal and state and local
laws, regulations and rules respecting the operation, condition, inspection and safety of its trains,
locomotives, Cars and Hquipmcnt while such trains, locomotives, Cars, and Equipment are being
operated over the Subject Trackage. Each of those Parties shall indemnify, protect, defend, and
save harmless the other from and against alt fines, penalties and liabilities imposed upon such
Party under such laws, rules, and regulations by any public authority or court having jurisdiction,
when attributable solely to the failure of indemnifying Party (or, in the case of Pan Am Southern,
the failure of the Railroad Operator, for which Pan Am Southern shall be responsible) to comply
with its obligations in this regard

(c) '1 rains operated pursuant to this Agreement shall not include locomotives, Cars or
Equipment which exceed the width, height, weight or other restrictions or capacities of the
Subject Trackage as contained in the clearance flic maintained by Pan Am Southern, and no train
shall contain locomotives, Cars or Equipment which require speed restrictions or other
movement restrictions below the maximum authorized freight speeds as provided by Pan Am
Southern's operating rules and regulations, without the prior consent of Pan Am Southern. The
JOC shall make proper accommodation for exceptions, should thai be reasonable, necessary, and
practicable

(d) If any employee of Norfolk Southern shall neglect, refuse, or fail to abide by Pan
Am Southern's rules, instructions and restrictions governing the operation on or along Pan Am
Southern's property, such employee shall, upon written request of Pan Am Southern, be
prohibited by Norfolk Southern from working on Pan Am Southern's property. If any Person
shall deem it necessary to hold a formal investigation to establish such neglect, refusal, or failure
on the pan of any employee of Norfolk Southern, then upon such notice presented in writing,
Norfolk Southern shall promptly hold an investigation in which all Parties concerned shall
participate, with each Party bearing the expense for its officers*, counsel's, witnesses' and
employees' participation Norfolk Southern shall give notice of such investigations to its
employees, and such investigation shall be conducted in accordance with the terms and
conditions of schedule agreements between the employer and its employees. If the result of such
investigation warrants, such employee shall, upon written request by Pan Am Southern, be
withdrawn by Norfolk Southern from service on Pan Am Southern's property and Norfolk
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Southern shall release and indemnify Pan Am Southern from and against any and all claims and
expenses because ofsuch withdraw.il

SECTION 7. INVOICES AND PAYMENT OF BILLS

(a) On or before the 15lh day of each calendar month during the tenn of this
Agreement, the Railroad Operator shall prepare on behalf of Pan Am Southern a monthly
statement setting forth the number of Cars operated over the Subject Trackage during the month
pursuant to this Agreement (the "Monthly Statement*1) and an invoice (the "Use Invoice'*). The
Monthly Statement shall be in electronic format, and shall contain a detailed list of the Cars that
moved during the subject month, which list shall include, for each Car, information relating to
such Cars that Pan Am Southern may reasonably request in connection with accounting for the
use of the services and rights provided hereunder. The Monthly Statement and the Use Invoice
shall be delivered to Norfolk Southern and Norfolk Southern shall make payment to Pan Am
Southern within thirty (30) days after the date of receipt ofsuch Use Invoice

(b) Any dispute regarding the amount of a Monthly Statement or Use Invoice shall be
reconciled between the Participant Parties pursuant to Section 14. and any adjustment resulting
from such reconciliation shall be reflected m a subsequent Use Invoice. If Norfolk Southern
disputes any portion of a Use Invoice, it shall nevertheless pay such Use Invoice in full subject to
adjustment upon resolution of the dispute, provided, however, that (i) no exception to any charge
in a Use Invoice shall be honored, recognized or considered if filed after the expiration of three
(3) years from the date of the Use Invoice, and (n) no invoice shall be rendered more than three
(3) years (a) after the last day of the calendar month in which the expense covered thereby is
incurred, or (b) in the case of charges disputed as to amount or liability, after the amount owed or
liability therefor is established Any claim for the adjustment of a Monthly Statement or Use
Invoice shall be deemed to be wai\ed if not made in writing wiihin three (3) years after the d.ite
of the relevant Monthly Statement for statement adjustments and the date of the relevant Use
Invoice for invoice adjustments

(c) Pan Am Southern and Norfolk Southern shall each have the right, at its own
expense, to audit the records of any other Participant Party (including, for operations of
Springfield Terminal pursuant to the Railroad Operating Agreement, of Springfield Terminal)
pertaining to the use of the Subject Trackage under this Agreement, and any Monthly Statement,
Use Invoice or other invoice issued by Pan Am Southern pursuant to this Agreement, provided
such audit is initiated at any time within three (3) years of the date of the relevant Use Invoice or
other invoice (as applicable) relating to this Agreement. All such audits shall be conducted at
reasonable intervals, locations, and times All such audits shall be prosecuted with reasonable
due diligence Each Participant Party and Springfield Terminal agrees that all information
disclosed to it or its representatives in connection with such an audit will be held in strictest
confidence and will not be disclosed to any third party (other than to an arbitrator in connection
with an arbitration conducted pursuant this Agreement or as required by applicable law) Any
adjustment resulting from an audit conducted pursuant to this Section 7(c) with respect to which
the Participant Parties are in concurrence shall be reflected in a subsequent Use Invoice.
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(d) Invoices rendered pursuant to the provisions of this Agreement, other than Use
Invoices, shall include direct labor and material costs, together with the surcharges, overhead
percentages, und Equipment rentals as specified by Pan Am Southern at the time any work is
performed by Pan Am Southern for Norfolk Southern, or shall include actual costs and expenses,
upon mutual agreement of the Participant Parties

SECTrON 8. LIABILITY

Except as provided in Section 5(b) of Appendix F, as between the Parlies hereto,
responsibility for all claims, liabilities, demands, actions at law or equity, judgments, settlements,
losses, damages and expenses of every character, including any loss or destruction of, or damage
to, any property whatsoever, and any injury to or death of any person or persons whomever
(including employees of the Participating Parties or Springfield Terminal), resulting from,
arising out of, incidental to or occurring in connection with this Agreement ("Loss or Damage"),
shall be allocated as follows, without regard to considerations of fault or negligence (except as
otherwise specifically provided for hereinafter)'

(a) Norfolk Southern Cars, D&H Cars and CP Cars moving pursuant to this
Agreement shall, for the purposes of this Section S, be referred to as "Subject Traffic"
Otherwise, for the purposes of assigning responsibility for Loss or Damage under this Section 8
(including but not limited to Section 8(e)) as between the Participating Parties, the trams. Cars
and Equipment of a Foreign Railroad shall be considered to he the trains, Cars and Equipment of
Pan Am Southern By way of illustration only, if, for example. Pan Am Southern were to grant
D&H trackage rights pursuant to a trackage rights agreement, then traffic moving pursuant to
that D&H trackage rights agreement would be Pan Am Southern traffic.

(b) Pan Am Southern shall be responsible for Loss or Damage arising, in whole or in
part, from any conditions involving, or connected with, the Destination Terminals or any
trackage within the Destination Terminals that are owned or otherwise controlled by Pan Am
Southern, or the operations or conditions therein or thereon Norfolk Southern shall be
responsible for Loss or Damage arising, in whole, or in part, from any condition involving its
terminal or any trackage within its terminal that are owned or otherwise controlled by Norfolk
Southern

(c) txccpt as set forth in Section 8(b), Norfolk Southern shall be responsible for (1)
Loss or Damage to Equipment in its revenue waybill account and the lading therein, and (2) to
the extent not allocated pursuant to Section 8(d)(l), Loss or Damage arising from or growing out
of its negligence or willful misconduct or that of its officers, agents, contractors (other than Pan
Am Southern, to the extent Pan Am Southern is considered a contractor hercundcr, and
Springfield Terminal, to the extent Springfield Terminal is a contractor to Pan Am Southern), or
employees, cither solely or in conjunction with a third parly

(d) Except as set forth in Section 8(b). Pan Am Southern shall be responsible for (1)
Loss or Damage to Equipment in its revenue waybill account and the lading therein, and (2) to
the extent not allocated pursuant to Section 8(c)(l), Loss or Damage arising from or growing out
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of Us negligence or willful misconduct or thai of its officers, agents, contractors (including the
Railroad Operator), or employees, either solely or in conjunction with a third party.

(c) Except as set forth in Section S(h), and to the extent not allocated pursuant to
Section 8(c)(l) or Section 8(d)(l), Loss or Damage arising from or growing out of the negligence
or willful misconduct of both Norfolk Southern and Pan Am Southern (or, as to Pan Am
Southern, that of the Railroad Operator, and in each case of Norfolk Southern, Pan Am Southern
and the Railroad Operator, their respective officers, agents, contractors or employees) shall he
borne by the Participating Parties in proportion to their fault.

(t) 'I o the extent responsibility for Loss or Damage is not allocated pursuant to
Section 8(b), 8(c), 8(d) or Section S(c) such responsibility for Loss or Damages shall be
(i) bomc solely by Norfolk Southern if the involved trains arc handling only Subject I raffle, or
(ii) borne by each of Pan Am Southern and Norfolk Southern in proportion to the number of Cars
in such trams that are moving in that Party's revenue waybill account or car hire account, with
Subject Traffic Cars being counted for this Section 8(0 as if they were Norfolk Southern Cars.

(g) Notwithstanding anything to the contrary in Section 8(b), Section 8(c), Section
8(d), Section S(c) and Section 8(f) above, when any damage to or destruction of the environment,
including without limitation land, air, water, wildlife, and vegetation, or to third parties from
substances transported in cars or contained in locomotives occurs with one or more trams
handling Subject Traffic Cars being involved, then, as between themselves, (i) Pan Am Southern
shall be solely responsible for any damage or destruction to the environment and to third parties
which results solely from a substance transported in Pan Am Southern Cars and/or contained in a
Pan Am Southern locomotive which was released, (n) Norfolk Southern shall be solely
responsible for any damage or destruction to the environment and to third parties which results
solely from a substance transported in Subject Traffic Cars and/or contained in a Norfolk
Southern locomotive which was released, and (in) responsibility for damage or destruction to the
environment and to third parties which results from one or more substances which was (or were)
being transported in Cars, Equipment or locomotives in the revenue waybill account and car hire
accounts of both Norfolk Southern and Pan Am Southern which was (or were) released shall be
borne by the Participant Parlies in proportion to the total number of such Cars, Equipment or
locomotives in that Party's revenue waybill account or car hire account from which there was (or
were) such a release, with Subject fraffic Cars being counted for this Section 8(g) as if they were
in Norfolk Southern's revenue waybill account or car hire account

(h) Notwithstanding anything to the contrary in this Section 8, if (i) Loss or Damage
occurs with one or more trains being involved; (ii) one or more of the involved trains is handling
(A) only Subject Traffic Cars or (13) both Subject Traffic Cars and Pan Am Southern Cars, (in)
such Loss or Damage is attributable solely to the Gross Negligence or Willful or Wanton
Misconduct of only one of the Participant Parties to this Agreement (or of Springfield Terminal
in its role as the Railroad Operator for Pan Am Southern), and (iv) such Gross Negligence or
Willful or Wanton Misconduct is the direct or proximate cause of such lx>ss or Damage, then the
Party to which such Gross Negligence or Willful or Wanton Misconduct is attributable shall
assume all liability, cost and expense in connection with such Loss or Damage. The Parties
agree that, for purposes of this Section 8(h), (1) "Gross Negligence or Willful or Wanton
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Misconduct11 shall be defined as k'thc intentional failure to perform a manifest duty in reckless
disregard of the consequences as affecting the life or properly of another, such a gross want of
care and regard for the rights of others as to justify the presumption of willfulness and
wantonness" and shall include, by definition, acts or omissions of any its employees while under
the influence of drugs or alcohol, and (2) Subject Traffic Cars being handled in haulage shall be
considered Pan Am Southern Cars

(i) Tf any suit or action shall be brought against any Party for Loss or Damage which
under the provisions of this Agreement are in whole or in part the responsibility of another Party,
said responsible Party shall be notified in writing by the Party sued, and the Party so notified
shall have the right and be obligated to take part in the defense of such suit and shall pay its share
of the judgment and the costs and expense incurred in such sun in accordance with the terms of
this Section 8.

(j) In every case of death or injury suffered by an employee of one of the Parties,
when compensation to such employee or employee's dependents is required to be paid under any
present or future state or federal worker's compensation, occupational disease, employers'
liability or other law, and one or more of the Parlies under provisions of this Agreement is/are
required to pay same or a portion of same in installments over a penod of time, said Parly or
Parties shall not be released from paying any such future installments) by reason of the
termination of this Agreement prior to any of the respective datefs) upon which any such future
installments are to be paid.

(k) Whenever any liability, cost or expense is assumed by or allocated to a Party
under this Section 8, that Party shall: (i) forever protect, defend, indemnify and save harmless the
other Parly from and against that liability, cost and expense, regardless of whether such liability,
cost and expense was caused in whole or in part by the fault, failure, negligence, misconduct,
malfeasance or misfeasance of the Party indemnified, or their directors, officers, agents or
employees, and (n) defend such Parly against such claims with counsel selected by the
responsible Party and reasonably acceptable to the indemnified Party

(1) Each of Pan Am Southern and Norfolk Southern shall investigate, adjust and
defend all cargo related claims filed with it in accordance with 49 U.S C Section 11706 or 49
C.F R Section 1005, or m accordance with any applicable transportation contract entered into
pursuant to 49 U.S.C. Seclion 10709

(m) All costs and expenses in connection with the investigation, adjustment and
defense of any claim or suit (other than cargo-related claims made against a Party by a customer
whose traffic was moving in the revenue and/or car hire account of such Party) under this
Agreement shall be included as costs and expenses in applying the liability provisions of this
Section 8, provided, however, that salaries or wages of full-time agents, full-time attorneys and
other full-time employees of any Parly engaged directly or indirectly in such work shall be borne
by such Party

(n) No Party shall settle or compromise any claim, demand, suit or cause of action
(other than a cargo-related claim filed with it in accordance with 49 U.S.C Section 11706 or 49
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C.F R. Section 1005, or in accordance with any applicable transportation contract entered into
pursuant to 49 U S C. Section 10709) for which another Party has any liability under this
Agreement without the concurrence of such other Party if the consideration for such settlement
or compromise exceeds Thirty-Five "Ihousand Dollar* (US) ($35,000) The foregoing amount of
Thirty-Five Thousand Dollars (535,000) shall be adjusted annually in accordance with the
provisions of Section 2 of Appendix G.

(o) Kach Party shall indemnify and hold harmless the other Parties against any and all
costs and payments, including benefits, allowances, and arbitration, administrative and litigation
expenses, arising out of claims or grievances made by or on behalf of or lawsuits brought by or
on behalf of its own employees or their collective bargaining representatives, either pursuant to
employee protective conditions imposed by a governmental agency upon the agency's approval
or exemption of this Agreement and operations hereundcr or pursuant to a collective bargaining
agreement. It is the Parties' intention that each Party shall bear the full costs of protection of its
own employees under employee protective conditions that may be imposed, and of grievances
filed by its own employees arising under its collective bargaining agreements with its employees
Similarly, each Party agrees to indemnify and hold harmless the other Parties against any and all
costs and payments, including judgments, damages, attorneys' fees and litigation expenses,
arising out of claims, lawsuits and actions brought by or on behalf of its own employees pursuant
to any provision of law, including common law, and based on employment arising out of the
operations covered by this Agreement, except to extent otherwise specifically provided in this
Agreement

SECTION 9. RERA1UING, WRECKING, BAD ORDERS AND REPAIRS

(a) Whenever one or more Cars and/or locomotives in the account ol Norfolk
Southern requires retailing, wrecking service or wrecking train service. Pan Am Southern shall
arrange for the provision of such service, including the repair and restoration of roadbed, the
Subject Trackage and structures. Pan Am Southern shall promptly inform Norfolk Southern of
its intent to proceed with wrecking service or wrecking train service, and shall permit a Norfolk
Southern representative to be present on the scene, to work in concert with the employees of Pan
Am Southern and its Railroad Operator to manage such wrecking service or wrecking tram
service. The cost, liability and expense of the foregoing, including without limitation loss of,
damage to, or destruction of any property whatsoever and injury to and death of any person or
persons whomsoever or any damage to or destruction of the environment whatsoever, including
without limitation land, air, water, wildlife, and vegetation, resulting therefrom shall be
apportioned in accordance with the provisions of Section 8 hereof All locomotives. Cars,
Equipment and salvage from the same so picked up and removed which is owned by or under the
management and control of or used by Norfolk Southern at the time of such wreck, shall be
promptly delivered to it.

(b) If any Cars or locomotives of Norfolk Southern arc bad ordered en route on the
Subject Trackage and it is necessary that they be set out, those Cars or locomotives shall, after
being repaired, be picked up by Pan Am Southern, or if agreed upon by the Participant Parties,
Pan Am Southern will transport them to a mutually acceptable location to be picked up by
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Norfolk Southern Pan Am Southern may. upon request of Norfolk Southern and at the expense
of Norfolk Southern, unless otherwise provided for in the Field and Office Manuals of the
Interchange Rules of the AAR, furnish required labor and material to perform light repairs
required to make such bad ordered Cars or locomotives bafe and lawful for movement, and
billing for this work shall he at rates prescribed in, and submitted pursuant to, the Field and
Office Manuals of the Interchange Rules of the AAR

SECTION 10. FORCE MAJEURE

The obligations, other than payment obligations, of Norfolk Southern and Pan Am
Southern under this Agreement shall he subject to force majeure (including flood, earthquake,
hurricane, tornado, or other such severe weather or climatic condition, not, wreck, derailment,
washout, explosion. Acts of God, act of terrorism and public enemy, war, blockage, insurrection,
vandalism or sabotage, fire, strike, lockout or labor dispute, embargoes or AAR service orders,
or governmental laws, orders or regulations, and other causes or circumstances beyond the
control of the Party invoking such force majeure as an excuse for nonperformancc), but only as
long as, and to the extent that, such force majeure shall reasonably prevent performance of such
obligations by the affected Party. In the event that an event of force majeure impairs any Parly's
ability to fulfill its obligations to the other Parties under this Agreement, said Party shall take all
commercially reasonable measures to restore performance of its obligations in a timely manner

SECTION 11. TERM AND TERMINATION

(a) This Agreement shall become effective following the latest dale of (a) the date
first written above; (b) receipt of any required regulatory approvals or exemptions, and (c) the
expiration of any tune periods required by the issuance of labor notices by the Parties, should
such labor notices be required ("Effective Date*') The Participant Panics shall determine the
Effective Date through an exchange of written correspondence

(b") This Agreement, and each of the rights covered by Appendices A, C, D, E and F
shall commence on the Effective Date and shall continue until terminated by mutual agreement.
Upon the termination of any one or more particular the nghts covered by Appendices A, C. D, E
or F, this Agreement and the nghts covered by all remaining appendices shall remain in full
force and effect

(c) Termination of this Agreement, or termination of the rights covered by any
particular Appendices A, C, D, E or F, shall not relieve or release any Party hereto from any
obligations assumed or from any liability which may have arisen or been incurred by such Party
under the terms of this Agreement prior to such termination, nor shall it terminate any underlying
right, or contingent right, of movement pursuant to the trackage rights grant

SECTION 12. SUCCESSORS AND ASSIGNS.

(a) This Agreement shall inure to the benefit of and be binding upon each of the
Panics and their respective successors and permitted assigns Third party beneficiary status shall
mure to the benefit of Pan Am and each of its successors and permitted assigns
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(b) Except as otherwise specifically provided hereinafter, a Party may assign this
Agreement, or any of its rights, interests or obligations hcrcundcr. including by operation of law,
only with the prior consent in writing of the Participant Parties, which consent may be withheld
at the discretion of such Participant Parties

(e) In the event of a sale of substantially all of the assets or business of Norfolk
Southern, or the merger or consolidation of Norfolk Southern into or with a firm or corporation
not controlled by Norfolk Southern, Norfolk Southern may, without the prior consent of Pan Am
Southern, assign this Agreement to such firm or corporation acquiring substantially all of the
assets or business of Norfolk Southern, or merging or consolidating with Norfolk Southern;
provided, however, that such assignment shall not extinguish or (except in the case of merger or
consolidation) transfer any liability or obligation of Norfolk Southern under this Agreement that
existed prior to such assignment

(d) In the event of a sale of substantially all of the assets or business of Pan Am
Southern, or the merger or consolidation of Pan Am Southern, Pan Am Southern may, without
the prior consent of Norfolk Southern, assign this Agreement to such firm or corporation
acquiring substantially all of the assets or business of Pan Am Southern, or merging or
consolidating with Pan Am Southern, provided, however, that such assignment shall not
extinguish or (except in the case of merger or consolidation) transfer any liability or obligation of
Pan Am Southern under this Agreement that existed prior to such assignment

SECTION 13. NOTICE

Any notice required or permitted to be given by one Party to the other Party under this
Agreement shall be deemed given on the date sent by certified mail, or by such other means as
the Parties may mutually agree, and shall be addressed as follows

If to Pan Am
Southern

Chairman
Pan Am Southern LLC
c/o Pan Am Railways
Iron Horse Park
North Billenca, MA 01862-1692

With a copy to
Norfolk Southern
and Pan Am

If to Norfolk
Southern

Mike R. McClellan
Vice President - Intermodal and

Automotive Marketing
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Norfolk Southern Corporation
Three Commercial Place
Norfolk, Virginia 23510-2191

With a copy to Vice President - Law
Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510
(757) 629-2374
(757) 533-4872 (fax)

If to Springfield David A Fink
Terminal President

Springfield Terminal Railway Company
c/o Pan Am Railways
Iron Horse Park
North Billenca, MA 01862-1692
(978)663-1186
(978) 663-6907 (fax)

With a copy to' Robert Culhford
Vice President Law
Pan Am Systems
Iron Morse Park
North Billenca, VIA 01862-1692
(603)766-2002
(603) 766-2094 (fa\ I

Any Party may provide notice of changes in the above addressees to the other Party by personal
service or certified mail

SECTION 14. DISPUTE RESOLUTION

(a) Any dispute, controversy or claim between the Parlies and arising out of or
relating to this Agreement or the breach, termination or validity thereof ("Dispute") shall be
referred to Ihe JOC (for Pan Am Southern) and Norfolk Southern for resolution and if the JOC
and Norfolk Southern arc unable to resolve the dispute, it will be referred to the Management
Committee (for Pan Am Southern) and Norfolk Southern to resolve

(b) Any Dispute not resolved within sixty (60) days after receipt by a Party of written
notice of reference of such Dispute to the Management Committee (for Pan Am Southern) and
Norfolk Southern pursuant to Section 14(a), shall be submitted, by cither (a) Norfolk Southern or
(b) any Member (as defined in the LLC Agreement), for Pan Am Southern, for formal dispute
resolution pursuant to Section 14(c)



(c) Formal Dispute Resolution

(i) Submission to Jurisdiction, hach of the Parties hereto hereby (A) consents
to submit itself to the exclusive jurisdiction oi'uny Federal or stale court located in the State of
Delaware (the "Delaware Courts") in any action to enforce or in aid of the agreement to arbitrate
in Section 14(c)(n) herein or for provisional relief to maintain the status quo or prevent
irreparable harm pending the appointment of the arbitrator, and to the non-exclusive jurisdiction
of the Delaware Courts for enforcement of any award issued hcreunder. (13) agrees thai it will not
attempt to deny or defeat such personal jurisdiction b> motion or other request for leave from
any such court, and (C') waives any objection based on forum non convemens or any other
objection to venue thereof

(n) Dispute Resolution Each of the Parties hereto stipulates and agrees that
any Dispute that is not resolved pursuant to Section 14(a) will be submitted for formal dispute
resolution, if at all, to mandatory1 and binding arbitration, m Washington, D C , by a single
arbitrator, under the Commercial Arbitration Rules and the Large Complex Case Procedures of
the AAA (hen in effect (the "Rules"), under the following terms and conditions

(A) Selection of Arbitrator. A single independent arbitrator shall be
appointed by the AAA using the listing, ranking and striking procedure in the Rules Any
arbitrator appointed by the AAA shall he a retired judge or a practicing attorney with no less than
fifteen years of experience with large commercial cases and an experienced arbitrator

(B) Conduct of Arbitration The arbitration shall be held and the
award shall be issued in Washington, D.C In addition to money damages, the arbitrator may
award an\ remedy provided for under applicable l,iv\ and Ihe terms of tins Agreement, including,
without limitation, specific performance or other form* of injunclivc rcliel I he arbitrator shall
apply the law of the Slate ot Delaware to the substance of the Dispute and w i l l have no power or
authority, under the rules of the AAA or otherwise, to amend or disregard any pro\ is»ion of this
Agreement

(C) Replacement of Arbitrator Should the arbitrator refuse or be
unable to proceed with arbitration proceedings, a replacement arbitrator wi l l be selected using
the same method of selection as the original arbitrator.

(D) Findings and Conclusions The arbitrator will, after reaching
judgment and award, prepare and distribute to the parties a written award including the findings
of fact and conclusions of law relevant to such award and containing an opinion setting forth the
reasons for the giving or denial of any award

(IZ) Time is of the Essence The arbitrator is hereby instructed that
time is of the essence in the arbitration proceeding, and that the arbitrator shall have the right and
authority to issue monetary sanctions against any party if, upon a showing that such party is
unreasonably delaying the proceeding

(F) Temporary Fuuitable Relief By agreeing to arbitration, the Parties
do not intend to deprive any Delaware Court of its jurisdiction to issue a pre-arbitral injunction.
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pre-arbitral attachment, or other order in aid of arbitration proceedings and the enforcement of
any award Without prejudice to such pro\ isional remedies as may be available under the
jurisdiction ot'a Delaware Court, the arbitrator shall have lull authority to grant provisional
remedies and to direct the Parlies to request that any court modify or vacate any temporary or
preliminary relief issued by such court, and to award money damages for the failure of any party
to respect the arbitrator's orders to that effect

(G) Consolidation The Panics arc committed to the prompt and
c flic icnt resolution of Disputes Accordingly, if more than one Dispute arise under this
Agreement and/or any JV Transaction Agreement, such Dispute* may be brought in a single
arbitration It more than one arbitration is brought with respect to Disputes under this
Agreement and/or any JV Transaction Agreement, then any Party may request that any
arbitration or any new Dispute arising under this Agreement or the JV Agreement be
consolidated into any prior arbitration The new Dispute or arbitration shall be so consolidated,
provided that the arbitrator for the prior (or first filed) arbitration determines that (x) the new
Dispute or arbitration presents significant issues oflaw or fact common with those in the pending
arbitration, (y) no Parly would be unduly prejudiced and (/) consolidation under such
circumstances would not result in undue delay for the prior arbitration. Any order of
consolidation issued by such arbitrator shall be final and binding upon the parties Unless the
Parties otherwise agree, the arbitrator appointed first in time shall serve a* the arbitrator for the
consolidated arbitration The Parties waive any right they have lo appeal or to seek interpretation,
revision or annulment of such order of consolidation under the Rules or in any court The Parties
agree that upon such an order of consolidation, they wil l promptly dismiss any arbitration
brought under this Agreement, the subject of which has been consolidated into another arbitral
proceeding

(M) Discovery. Rccogni/mg the express desire of the Parlies for an
expeditious means of dispute resolution. I he arbitrator will allow tor limited discovery as may be
reasonable under Ihe circumstances

(T) Costs and Attorneys' t;ees. Notwithstanding any rule of the AAA
to the contrary, the arbitrators rendering judgment under this Section 14(c) will have the power
lo award the costs ol'the arbitration, including reasonable attorneys' fees and expenses to the
prevailing Party or Parties in the arbitration In any action to enforce this agreement to arbitrate
or any arbitral award rendered hcrcundcr. the court may award costs and attorneys' fees against
the Party rcsisling enforcement.
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(J) Miscellaneous. The arbitrator shall not have the power to award
consequential or punitive damages or to determine violations of criminal or antitrust laws
Pending the wntten decision of the arbitrator, there shall be no interruption in the transaction of
business under this Agreement, and all payments in respect thereto shall be made in the same
manner as prior to the arising of the dispute until the matter in dispute shall have been fully
determined by arbitration, and thereupon such payment or restitution shall be made as required
by the written decision of the arbitrator An arbitrator's award may be appealed in accord with
Section 23 of the Uniform Arbitration Act.

(c) As a third parly benellciary. Pan Am may initiate and prosecute arbitration
pursuant to Section 14(b) on behalf of Pan Am Southern. Pan Am Southern and Springfield
Terminal shall cooperate with Pan Am in the preparation for, and the initiation and prosecution
of, such arbitration, at Pan Am Southern's expense

SECTION 15. CONFIDENTIALITY

Except as provided by law or by rule, order, or regulation of any court or regulatory
agency with jurisdiction over the subject matter of this Agreement, or in connection with an audit
by the Internal Revenue Service or other tax authority, or as may be necessary or appropriate for
a Party hereto to enforce its rights under this Agreement, during the term of this Agreement
(including any extensions thereof), and for a period of three (3) years after termination or
expiration of this Agreement, the terms and provisions of this Agreement and all information to
which access is provided or which is obtained hereundcr will be kept confidential and will not be
disclosed by any Party to any person other than members, officers, employees, independent
auditors, and attorneys, without the prior wntten approval of the Participant Parlies
Notwithstanding anything to thc'contrary, any Parly may disclose this Agreement in connection
with an audit by Us external auditors, the Internal Revenue Service or other tax authority.

SECTION 16. ABANDONMENT

(a) Pan Am Southern shall have the right, subject to securing any necessary
regulatory approval or exemption, to abandon or discontinue service on the Subject Trackage or
any portion thereof (the "Abandonment Segment") during the term of this Agreement. Pan Am
Southern shall provide Norfolk Southern no less than ninety (90) days prior notice of its
intention to seek to abandon or discontinue service over any Abandonment Segment.

(h) If Pan Am Southern elects to abandon or discontinue service over the Subject
Trackage (or any portion thereof) pursuant to Section lo(a), this Agreement shall continue to
apply in all respects to any remaining portion of the Subject Trackage not abandoned or subject
to discontinuance by Pan Am Southern

(c) Pan Am Southern shall, not less than sixty (60) days prior to any submission to
the STB (or successor agency having jurisdiction over said abandonment or discontinuance) of
an application or exemption for authority to abandon or discontinue service over an
Abandonment Scgment(s), first offer Norfolk Southern the first nghl to purchase such
Abandonment Segmcnt(s) for fair market value (*TMV") of such Abandonment Segments), and
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on such other terms and conditions as are customary with respect to lino sales, which such notice
shall specifically identify this Section 10 and the tune periods for action hereunder Norfolk
Southern shall have forty-live (45) days ("Abandonment Notice Period'*) \vithm which to ad\ ise
Pan Am Southern that it will exercise its right to purchase ("Exercise Notice") If the Participant
Parties are unable to agree upon the FMV of the Abandonment Segment(s) that Norfolk Southern
wishes to purchase, cither Participant Party may refer the issue to arbitration pursuant to
Section 14, which arbitration shall detenu me all other issues relating to terms and conditions for
the sale not then (at the time of the initiation of the arbitration) agreed to by the Participant
Parties Such arbitration shall be conducted on an expedited basis, with selection of the
arbitrator within thirty (30) days of the initiation of arbitration, all submissions to be made by the
Participant Parties within sixty (60) days of the initiation of arbitration, and a written decision to
be rendered within thirty (30) days following the final submissions of the Participant Parties

(d) The Participant Parties shall consummate the sale contemplated by this Section 16
within forty-five (45) days of the latest of: (i) the rendering ofa written arbitration decision,
should issues related to the sale proceed to arbitration, (u) the execution ofa purchase and sale
agreement, should the Participant Parties execute the same; and (in) the grant or"authority, or
exemption from the need to obtain a grant of authority, from any regulatory body having
jurisdiction over the same

(c) If Norfolk Southern elects not to purchase the Abandonment Segment, it shall so
adtisc Pan Am Southern within the same forty-five (45) day Abandonment Notice Period by
delivering to Pan Am Southern a notice of waiver of right to purchase said segment ("Waiver
Notice") Failure of Norfolk Southern to provide Pan Am Southern (including d copy to Pan
Am) with either an Exercise Nonce or a Waiver Notice within the aforesaid forty-five (45) day
period shall constitute a Waiver Notice

(0 In the event ofa Waiver Notice and Norfolk Southern does not purchase the
Abandonment Segment pursuant to its nghts in this Agreement, Norfolk Southern shall prompt Is
file such application, petition or exemption notice as may then he required to obtain regulatory
authority or exemption for the Abandonment Segment and for the discontinuance of Norfolk
Southern's trackage rights over the Abandonment Segment

SECTlOrs 17. INDEMNITY COVERAGE

As part of the consideration hereof, each Party hereby agrees that each and all of
its indemnity commitments in this Agreement in favor of the other Parties shall also extend to
and indemnify the parent corporation, subsidiaries and affiliates of such other Party, and all of
their respective directors, officers, agents and employees

SECTION 18. INSURANCE
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SECTION 19. TERMINATION OF 1998 INTERMOUAL AGREEMENT

The Parties hereby terminate the 1998 Inlcrmodal Agreement effective as of the
Effective Date If Guilford Motor Express, Inc. remains a party to the 1998 Intermodal
Agreement on the date hereof, then Guilford Motor Express, Inc. hereby consents to the
termination of the 1998 Inlermodal Agreement effective as of the Effective Dale. To the extent
an action would be required of any of the Pan Am System Parties to give full und complete effect
to this Agreement, but this Agreement fails to provide u reference to one of the Pan Am System
Parties, each of Lhe Pan Am System Parties nevertheless agrees to perform said action.

SECTION 20. PERSONNEL

(a) Pan Am Southern's relationship to Norfolk Southern hereunder is that of landlord
(with regard to (he Trackage Rights) or independent contractor (with regard to the Haulage
Rights) providing services o\cr Pan Am Southern's railroad and at the Destination Terminals, as
defined in the Appendices Pan Am Southern shall be solely responsible, and shall cause its
contractors to be solely responsible, for employing, supervising and directing all personnel
reasonably required, in its judgment, to perform its obligations under this Agreement and the
Appendices, including, maintaining all appropriate employment and operating records, and for
paying ami accounting for all wages, salaries, benefits (including without limitation pension
benefits or obligations), employer social security contributions, unemployment insurance, and
stale, local and federal withholding taxes upon such compensation for its employees. Pan Am
Southern shall, and shall cause its contractors to, be responsible for all negotiation and other
dealings with any labor organization representing its employees, and for any grievances or other
labor claims made by its employees or made by a labor organization on their behalf

(b) Each Party shall each ensure that its employees meet ull requirements imposed by
law and/or reasonably and uniformly required in connection with the performance of its
respective obligations under this Agreement and the Appendices

SECTIONS 21. COVENANT OF GOOD FAITH AND FAIR DEALING

The Parties agree to deal with one another on matters related to this Agreement
fairly, honestly, and in good faith. "Good Faith1' means honesty in fact and observance of
reasonable commercial standards and customs of fair dealing in the transportation industry
generally and of the intermodal, automotive and railroad transportation industry in particular

SECTION 22. MISCELLANEOUS PROVISIONS
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(a) This Agreement and each and every provision hereof arc for the exclusive benefit
of the Parties hereto Nothing herein contained shall he taken as creating or increasing any right
of any third party to recover by way of damages or otherwise against any of the Parties hereto.
Pan Am shall have third party status solely for the purpose of enforcing this Agreement, and not
by way of recovery for damages hcrcunder

(b) This Agreement contains the entire understanding of the Parties hereto with
respect to the subject matter hereof and supersedes any and all oral understandings between the
Parties.

(c) Any term or provision of this Agreement may be changed, waived, discharged, or
terminated but only by an instrument signed by both of the Participant Parties, which such
instrument need not be served on any other Party to be effective

(d) The division of this Agreement into articles, sections, and subsections and the
insertion of headings and references arc for convenience of reference only, and shall not affect
the construction or interpretation of this Agreement Unless the context otherwise requires, all
references to articles, sections or subsections are to articles, sections or subsections of this
Agreement

(e) This Agreement is the result of mutual negotiations between the Parlies hereto,
none of whom shall be considered the drafter for purposes of contract construction

(0 No consent or waiver, expressed or implied, by a Party of any breach or default
by the othci Party in the performance by such other Party of its obligations hcrcundcr shall be
deemed or construed to he a consent to or waiver of any other breach or default in the
performance hcrcunder by such other Party Failure on the part of a Party to complain of any act
or failure of the other Party or to declare the other Party in default, irrespective of how long such
failure continues, shall not constitute a \vaiverhy such first mentioned Party of Us rights
hereunder

(g) If any provision of this Agreement or the application thereof to any Party hereto
or to any circumstance shall be determined by a court of competent jurisdiction to be invalid or
unenforceable to any extent or for any reason, the remainder of this Agreement or the application
of the provisions thereof to such Party or circumstance, other than those determined to be invalid
or unenforceable, shall not be affected thereby and shall be enforced to the fullest extent
permitted by law. and the Parties shall promptly enter into such other agrcement(s) as their
respective legal counsel may deem appropriate in order to replace such invalid or unenforceable
provisions in a manner that produces a result which is substantially equivalent to the terms of this
Agreement in all material respects

(h) Nothing herein shall be interpreted as creating an association, partnership, joint
venture or other joint undertaking between any of the Parties

(i) THE LAWS OF THE STATE OF DELAWARE SHALL GOVERN THE
VALIDITY OF THIS AGREEMENT, THE CONSTRUCTION OF ITS TERMS AND THE
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INTERPRETATION OF THE RIGHTS AND DU TIES ARISING HEREUNDER WITHOUT
REGARD TO ITS PRINCIPLES OF CONFI ICTS OF LAWS.

(j) This Agreement may be executed in any number of counterparts, each of which
shall be deemed to be an original, but all such separate counterparts shall together constitute but
one and the same instrument

(k) This Agreement, including the appendices hereto, constitutes the entire agreement
between the Parties with respect to the subject matter hereof and supersedes all previous oral or
written understandings, agreements, and commitments as to the subject matter hereof. This
Agreement and the appendices hereto may not be modified, changed or altered except by written
agreement signed by authorized representatives of the Panics Any Appendix hereto may be
amended by the Participant Parties signing a revised version of such Appendix and this
Agreement will be deemed to be amended thereby

IN WTTNCSS WHERKOK, the Parties hereto have caused this Agreement to be duly executed as
of the date first above written.

WITNESS- PAN AM SOUTHERN LLC

By

As to Pan Am Southern

WITNESS SPRINGHbLD TERMINAL RAILWAY
COMPANY

By
As to Springfield Terminal

WITNESS NORFOLK SOUTHERN RAILWAY COMPANY

By
As lo Norfolk Southern

Solely for the purpose of consent in
accordance with Section 10 hereof:
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•: '* GUILFORD MOTOR EXPRESS, INC

By

30 '



INDEX TO APPENDICES

APPENDIX A - INTERMODAL AND AUTOMOTIVE TRACKAGE RIGHTS
APPENDIX B - DEFINITION OF MAJOR SERVICE STANDARD FAILURE
APPENDDC C - HAULAGE RIGHTS FOR P&W INTERCHANGE
APPENDIX D - HAULAGE RIGH'l S FOR VIR INTERCHANGE
APPENDIX E - HAULAGE RIGHTS FOR NECR INTERCHANGE
APPENDIX F - INTERMODAL AND AUIOMOTIVE HAULAGE RIGHTS
APPENDIX G - COMPENSATION

31



APPENDIX A INTP.RMODAL AND AU 1OMOTJVE TRACKAGE RIGHTS

SECTION 1. SUBJECT TRACKAGE; KND POINTS

(a) Subicct 'I rackaize The following segments ot railroad owned or operated
hy Pan Am Southern are herch> identified as the "Subject Trackage" for this Appondiv A

0) The hue between Mechanicvillc, NY, at or near Milepoii 4ft7 40,
and the Aver Intcrmod.il Facility m Aver, MA, at or near Milcpost [ J, a distance of
approximately [ ] miles (w Inch distance will be used to determine the compensation due
for use of these rights pursuant to Section 5(c) of the Agreement)

(n) The line between Mcchaincvillc, NY, at or near Milepost 467 40,
and the Aycr Automotive Facility in Aver, MA, at or near Milepost [ J, a distance of
approximately [ ] miles (which distance will be used to determine the compensation due
for use of these rights pursuant to Section 5(c) of the Agreement).

(in) The mam line between Mechanicville, NY, at or near Milcpost
467 40, and the Sanvcl Properties in Ayer, MA, at or near Milepost [ ]. a distance of
approximately [ ] miles (which distance will be used to determine the compensation due
for use of these nghls pursuant to Section 5(c) of the Agreement).

The Subject Trackage for this Appendix A is reflected on the attached Map A

(h) Hud Points The following locations arc hereby identified .is the "biul
Points" for this Appendix A The main line in Mechanics Me, N\, at or near Mileposl [ 1. the
Aycr Intcrmodal Facility in Ayer, MA, at or near Milepost f |, the Ayer Automotive Facility in
Aycr. MA. at or near Milcpost [ J. and the Sdnvel Properties in Aycr, M-\. at or near Milcpost [
]

SECTION 2. ADDIJHONAL RESTRICTIONS ON USE

In addition to other restrictions on use described in the Agreement, the Trackage
Rights pursuant to this Appendix A may only be used for the movement of loaded or empty
Tntermodal Cars and Equipment or Automotive Traffic Cars and Equipment
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APPENDIX B - DEFINITION OF MAJOR SERVICE STANDARD FAILURE

Section 1. Service Standards.

(u) The Service Standards contained in this Section 1 shall become effective
beginning with the start of the calendar year following the earlier of (i) completion of the
spending of the Capital Proceeds as defined in the Capital Planning and Facility
Management Agreement ("CPFMA"), excluding the two million five hundred thousand
dollars ($2,500,000) for improvements at Ayer, or (u) the fourth anniversary of the
Closing of the Transaction.

(h) For the purpose of this Appendix B, the following definitions shall apply:

(i) The term "End Points" shall mean Mcchamcvillc, on the one hand,
and the Ayer Intermodal Facility, the Aycr Automotive Facility or the Sanvel
Properties, depending upon the intended origin or destination of the relevant
Qualifying Train.

(u) The term "Release" shall refer to the venfied time (hat the terminal
contractor at (I) Mechanicvilie releases the casthound train or (2) Ayer releases
the westbound train, to the Railroad Operator's transportation department for
furtherance to Ayer and Mechanicvillc respectively

(in) The tcnn "Placement11 shall be the time that the Norfolk Southern
"Intermodal/Automotive Traffic railcari* are placed on the loading tracks of the
relevant intermodal or automotive terminal and blue flags arc placed so that the
tram can be unloaded

(iv) The term "Qualifying Trains" shall be trams carrying primarily
Norfolk Southern Haulage Traffic permitted to be moved pursuant to Appendix f
to this, Agreement ("Norfolk Southern Intermodal/Automotive Traffic") released
within thirty (30) minutes of the scheduled released time. In addition, Qualifying
Trains must meet the following criteria to be included in the computation for
Service Standards

(A) The tram must not have been delayed en route between the
End Points directly as a result of.

(1) a crossing accident,

(2) the failure of locomotives in Norfolk Southern's
account on the train, unless said failure is intentionally caused by the acts of the
crews, in the case of trains moving Norfolk Southern Intermodal/Automotive
Traffic,
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(3) trains carrying Norfolk Southern
Tntcrmodal/Automotive Traffic that undergo a 1,000 mile inspection between the
End Points,

(4) concentrated FRA audits,

(5) a scheduled maintenance of way window where
Pan Am Southern has given Norfolk Southern at least thirty (30) days advance
notice, and, despite the good faith efforts of the Railroad Operator and Norfolk
Southern under the direction of the JOC to resolve potential conflicts in
scheduling, said train delays could not be avoided; or

(6) Force Majcure. or

(B) The train must not have begun its transit o\er the Line on
any of the following holidays New Years Day, Mcmonal Day, Independence
Day, Labor Day, Thanksgiving Day, and Christmas Day.

(c) At the lime Service Standards become effective, the following
transit times for Qualifying Trains will apply

(i) On eastbound services, the Service Standard Transit Time
for a Qualifying Train moving Norfolk Southern Intcrmodal/Aulomolive
Traffic from Release at Mechamcvillc Yard to Placement at the Aycr
mtermodal Facility or Aycr Automotive Facility shall he set forth in a
schedule that will specify a transit lime ot seven (7) hours or less

(n) On westbound services, the Service Standard Transit Time
for a Qualifying Train moving Norfolk Southern InlermodaI/Automotive
Traffic from Release at, as may be relevant for the affected Norfolk
Southern Intcrmodal/Aulomolive Traffic, the Aycr Intermodal Facility, the
Sanvcl Properties or Ihe Ayer Automotive Facility (or, should Ihe
Qualifying Train contain both mlermodal and automotive rail cars,
whichever of Ihe same is later) to Placement in either the yard or on the
loading tracks al Mechanicville, whichever Ihe operations manager for that
facility directs, shall be set forth in a schedule that will specify a transit
time of seven (7) hours or less

(111) If Ihe Qualifying Train is a mixed train (containing both
(\) mu 111 levels and/or unilcvcls and (y) mtermodal cars), then the seven
(7) hour service standard sel forth in Section l(c)(i) shall only apply to Ihe
Placement of the first of the Norfolk Southern intcrmodal/Automotive
Traffic lo be delivered to the relevant terminal, provided that
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(A) Pan Am Southern shall, ami shall cause its Railroad
Operator and its Terminal Operator to. place first the railcars
running closest to scheduled availability, and,

(B) Pan Am Southern shall, and shall cause its Railroad
Operator and its Terminal Operator to, take all reasonable efforts
to move the remaining railcars to their respective terminals within
onc(l) hour or less

(iv) In the event that a Qualifying Tram requires fueling en
route over Pan Am Southern, then a one (1) hour allowance shall be added
to the relevant service standard

(d) The Service Standard Transit Times provided for herein will not be
amended or modified as a result of a Pan Am Change in Control, as defined in the LLC
Agreement

(c) Pan Am Southern shall, or shall cause its contractors to. provide Norfolk
Southern a monthly report detailing scheduled release, actual Release and Placement
times to support any necessary audit, review and enforcement of the provisions of this
Appendix 13

(f) If a Qualifying '1 ram length exceeds the available pad tracks at the
relevant Terminal, then only the portion of the Qualifying Train that can fit on the
available pad tracks is subject to the on-time metric detailed herein.

Section 2. Major Service Standard Failure

(a) A "Major Service Standard Failure" occurs when Qualifying Trains do not
operate to the Service Standard Transit Times at least eighty five percent (85%) of the
time, measured with a sixty (60) minute leeway, in any given rolling ninety (90) day
period (the "Initial Period")

(b) Upon notification to Pan Am Southern of a Major Service Standard
Failure, Pan Am Southern shall have three (3) months (the "Correction Period") to make
such operational and other adjustments as may be reasonable or necessary to eliminate
the causes of the deficiency During this Correction Period. Pan Am Southern shall
provide Norfolk Southern periodic (but no less than every other week) reports as to
efforts undertaken Within the Correction Period, Pan Am Southern shall certify that the
causes of the deficiency have been corrected or that the causes of the deficiency cannot
be corrected In the event that Pan Am Southern certifies that the causes of the
deficiency have been corrected, this certification shall be validated by Pan Am Southern
operations for any thirty (30) consecutive day pcnod within the Correction Period in
conformance with the Service Standard Transit Times
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(c) If cither (a) Pun Am Southern certifies lhat the causes of the deficiency
cannot be corrected or (b) Pan Am Southern is unable to validate (in confonnancc with
the final sentence of Section 2(b) of this Appendix B) that its certification that the causes
of the deficiency have been corrected, then Norfolk Southern has the option, but not the
obligation, to provide notice ("Trackage Rights Notification") to Pan Am Southern lhat it
will invoke its right to begin to exercise the trackage rights provided by Section 2(a) ol
this Agreement

(d) Upon service of the Trackage Rights Notification, Pan Am Southern and
Norfolk Southern will continue to work to eliminate the causes ol'thc deficiency giving
rise to the Major Service Standard Failure, and to return haulage operations to the ninety
percent (90%) on time requirement taking into account the thirty (30) minute tolerance
factor described above Norfolk Southern shall have the right to withdraw its Trackage
Rights Notification (without prejudice to service of the same for any future Major Service
Standard Failure) during the subsequent ninety (90) day period (the "Termination
Period") Norfolk Southern may, at its option, initiate truckage rights operations at any
lime following the expiration of the Termination Period.

(e) For calculation purposes, a subsequent Initial Period can overlap with a
prior Correction Period and Termination Period, and a subsequent Correction Period can
overlap with a prior Termination Period



APPENDIX C - 11AULAGE RIGHTS FOR P&W IN'l ERCHANGF

SECTIONJ. SUBJECT TRACKAGK; END POINTS

(a) Subicct Trackage The following segment of railroad owned oroperatcd
by Pan Am Soutlicrn is hereby identified as the '"Subject Trackage" for this Appendix C: The
main line between Mechaniuville, NY, at or near Milepost f ]. and a connection with the P&W
in Gardner, MA, ut or near Milcposl [ ], a distance of approximately [ ] miles, each such
location being designated as an "hnd Point" for this Appendix C "I he Subject Trackage for this
Appendix C is reflected on the attached Map C

(b) Permitted 1 raffle In addition to traffic for u, Inch a rate is pro\ idcd in
Section l(c) of this Appendix C, haulage provided to Norfolk. Southern for interchange to the
P&W shall include movements of the following MH^I^^H^I flows.

(1)

follow in
(c) Compensation. For each loaded carload of |

>er car haulage rates shall apph

All rates set forth herein shall be subject to rate adjustment and fuel surcharge as set forth in
Appendix G
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APPENDIX D - HAULAGE RIGHTS FOR VTR INTERCHANGE

SECTION 1. SUBJECT TRACKAGE; END POINTS

(a) Subject Trackage The following segment of railroad owned or operated
by Pan Am Southern is hereby identified as the "Subject Trackage" for this Appendix D- The
main line between Mcchanicville. NY, at or near Milcpost [ ]. and a connection with Ihe VTR
in Hoosick Junction, at or near Milepost [ ], a distance of approximately [ ] miles, each such
location of which are hereby identified as "End Points" for this Appendix D '1 he Subject
Trackage for this Appendix D is reflected on the attached Map D.

(b)
follow in

Compensation, For each loaded carload
rates si

the

All rates set forth herein shall be subject to rule adjustment and fuel surcharge as set forth in
Appendix G
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APPENDIX h - HAULAGE RIGHTS TOR NECR INTERCHANGE

SECTION!. SUBJECT TRACKAGE; END POINTS

(a) Subject Trackage The following segment of railroad owned or operated
by Pan Am Southern is hereby identified as the "Subject Trackage" for this Appendix E The
main line between Mechameville, NY, ut or near Milepost [ ], and a connection with the NECR
in Bratlleboro, VT, and, following construction of a connection at Millers Falls, Millers Falls, at
or near Milepost [ ], a distance of approximately [ ] miles, each such location of which arc
identified as "End Points*1 for this Appendix E The Subject Trackage for this Appendix E is
reflected on the attached Map E.

(b) Compensation, For each loaded carload of |
following per car haulage rates shall apply

All rates set forth herein shall be subject to rate adjustment and fuel surcharge as set forth in
Appendix G
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APPENDIX F - INTERMODAL AND AUTOMOTIVE HAULAGE RIGHTS

SECUON 1. A 1)1)11 IONAL DEFINITIONS

Capitalized terms defined in Section I oflhe Agreement shall have the same
meaning in this Appendix F as set forth in that section The following capitalized terms shall
have, tor the purposes of this Appendix F, Ihc defined meaning set forth below

"Auxiliary Services44 shall refer to those services described in Schedule C, not included
in (he line haul rate, requested by and paid for by either a Customer or Norfolk Southern

"Cause" shall have the meaning given to that term in Section 9 of this Appendix F

"Customers" shall refer to shippers and consignees and their agents tendering
Inlermodal trailers and containers, or Automotive Traffic to Norfolk Southern for movement by
rail.

"Interchange" shall refer only to the physical exchange of Cars, Intemiodal Equipment,
Automotive Traffic or trams at Mechamcvillc, NY and shall not constitute or imply the transfer
of any liabilities or obligations not specifically set forth in this Agreement

"In termed a I Equipment"' shall refer to all containers, trailers and chassis transported or
used in the provision of the Haulage Services or the Lift Services

"Haulage Sen-ices1' shall refer to those services described in Schedule A, provided by
Pan Am Southern, included in the rales and paid for solely by Norfolk Southern

"Lift Services" shall refer to those services described in Schedule B, winch Pan Am
Southern shall cause to be provided by the Terminal Operator, and for which Norfolk Southern
shall pay the 'I erminal Operator directly as set forth in Schedule D

"Norfolk Southern Operations Service Representatives'- shall refer to the Norfolk
Southern employees designated to work with Pan Am Southern and the Terminal Operator to
ensure that the service meets the needs of Customers

"Railcars" shall refer to all flatcars, multilevel and other rail equipment used to provide
Haulage Services

"Terminal Operator4" shall refer to that operator performing the Lift Services and the
Auxiliary Services at each of the Destination Facilities and the Watervillc Facility.

"AValerville Facility" shall refer to the intcrmodal facility owned by one or more oflhe
Pan Am System Parties and/or one or more of their subsidiary or affiliated companies in
Watcrvillc.ME

SECTION 2. DESCRIPTION OF SERVICES
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(a) Haulage, Lift and and Auxiliary Services Subject to the terms and conditions of
this Agreement and this Appendix F, Han Am Southern shall perform the Haulage Services and
shall cause Us Terminal Operators to perform the Lift Sen ices (at the Aycr Inlcmiodal) and
Vehicle Loading/Unloading Services (at the Automotive terminals) and the Auxiliary Services
Norfolk Southern shall (i) pay Pan Am Southern for the performance of the Haulage Services,
(n) pay Pan Am Southern for the performance of the Lift Services and (in) pay Pan Am Southern
for the performance of the Auxiliary Sen ices that arc requested by Norfolk Southern, all at the
rates set forth or calculable in accordance \\ith Schedule D for purposes of clauses (n) and ( in)
of this Subsection 2(a), Pan Am Southern directs Norfolk Southern to pay the fee it owes to Pan
Am Southern directly to the Terminal Operator, and Pan Am Southern will require the Terminal
Operator to report the activity and payments to Pan Am Southern

(b) Traffic Permitted to be Handled. The Haulage Services, the Lift Services and the
Auxiliary Services shall be provided to traffic tendered to Pan Am Southern for the provision of
such services under this Appendix F, which traffic shall be limited to loaded or empty Intermodal
or Automotive Cars moving in the revenue waybill account of Norfolk Southern, CP or D&H
Without limiting the foregoing, Norfolk Southern need not handle the tendered traffic prior to, or
subsequent to the tendering of traffic to Pan Am Southern for the provision of the Haulage
Services, the Lift Services or the Auxiliary Ser\ ices under thjs Appendix F

(b) Terminal Schedules and Operating Hours Pan Am Southern shall perform, and
shall cause its Terminal Operators to perform, according to the schedules and Destination
Terminals' operating hours set forth in Schedule E

(c) Terminal and Dispatching Holidays Pan Am Southern shall not be obligated In
operate any ol the Destination Terminals or dispatch trams handling traffic pursuant to this
Appendix F on the following holida>s New Years Day, President's Day. Memorial Day.
Independence Day, Labor Day, I hanksgmng, and Christmas N'otwithstanding the foregoing,
the Piirticipanl Parties shall review operations and commercial requirements prior to these and
other holidays and determine if any adjustments to service or Destination Terminal operating
hours arc required to accommodate Customer demands

(d) Provision of Personnel and Hamnmcnt Pan Am Southern shall provide, and shall
cause its Terminal Operators to provide, all qualified operating and supervisory personnel,
locomotives, track, utilities, materials and supplies reasonably necessary for the efficient
performance of their respective components of the Haulage Services, the Lift Services and the
Auxiliary Services.

(e) Record Keening Pan Am Southern shall keep, and shall cause its Terminal
Operators to keep, all appropriate records and prepare and deliver to Norfolk Southern (or its
designcc) all reports reasonably required by Norfolk Southern regarding the services listed in
Schedule A and Schedule I) or as descnbed elsewhere in this Appendix f.

(f) Loading Efficiency. Pan Am Southern shall cause its Terminal Operator to make
every effort to load Jntcnnodal Equipment and Automotive Traffic onto Railcars in such a way
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that the minimum number of Railcars are used for the given amount, type, size and arrival lime
of Inlermodal equipment and Automotive Traffic at rvspccmc DcsLination Terminals 1 or
Intermodal Railcars with capacity of two or more units, Pan Am Southern shall cause the
Terminal Operator of any lincrmodal Destination Facility or the Watcrvillc Facility to make
every effort to load each Railcar until the same destination terminal Intermodal .Equipment Pan
Am Southeni shall follow, and shall cause its Terminal Operator to follow, reasonable Norfolk
Southern loading and blocking instructions and restrictions Norfolk Southern, Pan Am Southern
and the '1 ennmal Operator shall periodically discuss loading and possible blocking priorities to
best suit market conditions

(g) Terminal Operation Rules Pan Am Southern shall cause its 1 ennmal Operator to
operate (i) the Ayer Intermodal Facility and the Walerville Facility in accordance with the
Norfolk Southern Tntcrmodal Rules Circular the AAR Intermodal Trailer and Container
Securement Manual for Intermodal Cars and Intermoda! Equipment, and as detailed in the
Association of American Railroads (AAR) Manual of Standards and Recommended Practices,
Section N, Multi-Level Manual, for Automotive Cars and Automotive Traffic, and (n) the Sanvcl
Properties and the Ayer Automotive Facility in accordance with the Norfolk Southern Conditions
of Carnage and the Association of American Railroads (AAR) Manual of Standards and.
Recommended Practices, Section N, Multi-Level, for Automotive Traffic, in each case including
without limitation with respect to the application of free time and storage charges, provided that
Norfolk Southern may make exceptions to the application of such rules with respect to select
accounts with the approval of Pan Am Southern and existing exceptions to the application of
such rules (with respect to the Ayer Fntermodal Facility and the Watcrvillc Facility) shall be
respected until requested otherwise by Norfolk Southern

SECTION 3. RAIIX AR AND EQUPMEN I1 MAINTENANCE

fa) Railcar and Hauipnient Maintenance Generally All work on Railcars and
Intermodal bquipmcnt shall be performed in accordance with Section 3(d) and Section 3(e) of
this Appendix I", as may be relevant to the affected Railcars or Inlennodal Equipment Norfolk
Southern shall not have, and shall not be deemed to have, any responsibility for the direct
super\ ision of the Destination Terminal employees engaged in the performance of any such
maintenance, cleaning, repair or related services. Any repairs must be authori?ed in writing by
the Norfolk Southern Operations Service Representative.

(b) Pan Am Southern and Terminal Operator Equipment. Pan Am Southern shall be
responsible for maintaining and repairing at its own expense (including parts and materials) its
own work equipment and machinery, and causing the Terminal Operators to maintain and repair
(including parts and materials) any work equipment, tools, and machinery used by the Terminal
Operators

(c) Norfolk Southern Equipment. Without limiting the Participant Parties'
responsibilities under various provisions of this Agreement and this Appendix F, the Norfolk
Southern Operations Service Representatives shall have overall responsibility to coordinate,
order and request from Pan Am Southern (or, if directed by Pan Am Southeni, from its Terminal
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Operators) maintenance, cleaning, repair and replacement for Intcnuodal Equipment owned,
leased or otherwise controlled by Norfolk Southern (or CP or D&H)

(d) Norfolk Southern Railcars Section *>(b) of the Agreement dictates
responsibilities and obligations should a Railcar owned by or in the account of Norfolk Southern
(or CP or D&H) require repairs while on the Subject Trackage. For the purpose of implementing
Section 9(h), Railcars owned by or in the account of CP or D&H moving pursuant to this
Appendix F shall be considered to be. for the purpose of Section 9(b), a Railcar owned by or in
the account of Norfolk Southern, and Norfolk Southern shall be principally responsible for the
cost of repairs that are performed pursuant lo that Section, notwithstanding the acknowledgement
of the Parlies that Norfolk Southern will request CP and D&H to pay any invoices directly.

(c) Customer Owned Equipment Pan Am Southern shall cause its Terminal
Operators to perform maintenance, cleaning, and repair work on Customers' privately owned or
leased In termed a 1 Equipment as requested and authorized by the Customer Where such services
are performed at the request of the Customer, Pan Am Southern shall send, or cause its Terminal
Operator to send, the invoice directly to the Customer. Where such services are perfonned at the
request of Norfolk Southern, Pan Am Southern shall send, or shall cause its Terminal Operator to
send, the invoices directly to Norfolk Southern Norfolk Southern shall not be responsible for
any cost incurred by a Terminal Operator in performing Customer aulhon/ed service work for
which the Terminal Operator is not fully reimbursed by the Customer

(f) Damaged Equipment and Lading. Pan Am Southern shall be responsible for
repairing at its own expense or cause the Terminal Operator to repair (including parts and
materials) any damage to Intcrmodal Equipment caused by negligence or abuse by Pan Am
Southern or Us Terminal Operators, their subcontractors or agents or other parties while said
Intcnnodal Equipment is in the control of Pan Am Southern or its Terminal Operators Pan Am
Southern shall cause its Terminal Operators to report on a regular basis as directed by Norfolk
Southern as to any damaged Norfolk Southern (or CP or D&H) Intermodal Equipment and will
give Norfolk Southern (and CP and D&U, as the case may be) an opportunity, at Norfolk
Southern's option, to inspect such damage prior to any repairs being made If such damage or
destruction is beyond economic repair, Pan Am Southern shall pay Norfolk Southern the
depreciated replacement value of the Intermodal Equipment as determined under the AAR Rules
Norfolk Southern may direct that payment be made directly to CP or D&H for CP or D&II
In term od a I Equipment Pan Am Southern shall be liable for damage to the contents of
Intermodal Equipment caused by the negligence of Pan Am Southern, its employees, contractors
(including Springfield Terminal and the Terminal Operators), or agents, except that Pan Am
Southern shall not be liable for any damage that is latent or that cannot be readily ascertained
from a visual inspection of the exterior of the Inlcrmodal Equipment The Participant Party
responsible for damage to any lading that is required to be transferred to other Intermodal
Equipment shall be responsible for the cost of transferring same As between Norfolk Southern
(or CP or D&H) and Pan Am Southern, liability for I-oss or Damage to Intcrmodal Equipment or
its contents or to Automotive Traffic shall be determined on the basis of principles of
comparative negligence
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SECTION 4. DESTINATION FACILITIES AND DESTINATION TERMINAL
PREMISES

(a) Access to Destination 'I crmmals. Pan Am Southern hereby grants Norfolk
Southern and Norfolk Southern's Customers full access to the Destination Facility areas and
facilities in Aycr, MA, and Watcrvillc. ME, including yard, loading areas, parking areas and
other outdoor areas, for all activities required for normal inlermodal and automotive terminal
operations subject to all reasonable operations and security limitations. Pan Am Southern hereby
grants Norfolk Southern the right to extend that grant of access to CP, D&H, and their respective
Customers Draymen of Customers shall have access to the Destination Terminals only for the
purpose ol" picking up or dropping off Inlermodal Equipment and Automotive Traffic

(b) Maintenance and Repair to Destination Facilities Pan Am Southern shall cause
the Destination Facilities and the Watcrvillc Facility to be kept in good and safe condition for the
operations reasonably expected to be performed there Except as otherwise stated herein. Pan
Am Southern shall be responsible for all maintenance and repairs of the Destination Terminals
and facilities Maintenance and repair shall include, but are not limited to, providing utilities,
snow removal, security, janitonal services, maintenance and repair of paved or stoned or other
surfaces, work equipment and track Such maintenance and repair services shall be separate
from and in addition to the Haulage Services, the Lift Services and the Auxiliary Services and
shall not be subject to additional consideration hereunder.

SECTION 5. SPECIAL LOSS OR DAMAGE PROVISIONS

(a) Loss or Damages Generally The procedures outlined in this Section arc intended
to allocate on an equitable basis responsibility for Loss or Damage to Inlermodal Equipment ami
lading anil to Automotive Traffic The Participant Parties agree to periodically review these
procedures for the purpose of achieving this intent, improving the procedures, and reducing the
incidents of loss and damage

(b) Westbound Loading at Terminal For all westbound traffic, Pan Am Southern
shall be responsible for ensuring that all trailers, containers and vehicles loaded onto Railcars are
properly secured, using normal and customary procedures as detailed in the AAR Intcrmodal
Trailer and Container Securcmenl Manual, for Inlermodal Cars and Inlermodal Equipment, and
as detailed m the Association of American Railroads (AAR) Manual of Standards and
Recommended Practices, Section N, Multi-level Manual, for Automotive Cars and Automotive
Traffic Notwithstanding the provisions of Section S(c) of the Agreement, Pan Am Southern
shall be responsible for Loss or Damage due to failure to ensure that all trailers, containers and
vehicles are so properly secured With respect to any Railcars delivered to Norfolk Southern for
CP or D&H) at Mechamcvillc, NY, Norfolk Southern shall be responsible for inspection, or for
causing the inspection, of Intermodal Equipment, Automotive Traffic and Railcars delivered by
Pan Am Southern, using normal and customary procedures. Forwarding of Jntcnnodal
Equipment, Automotive Traffic and Railcars without inspection or exception by Norfolk
Southern (or CP or D&H) shall constitute acceptance.
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(c) Fasthound Exchange at Mechanicvillc. NY For all caslbound traffic. Norfolk
Southern shall be responsible for ensuring that all trailers, containers and vehicles loaded onto
Railcars are properly secured, using normal and customary procedures as detailed in the AAR
Intcrmodal Trailer and Container Securemcnt Manual, for Intcrmodal Traffic, and as detailed in
the Association of American Railroads (AAR) Manual of Standards and Recommended
Practices, Section N, Multi-level Manual, for Automotive Traflic. With respect to any Railcars
to be delivered to Pan Am Southern by Norfolk Southern (or CP or D&H) at Mechanicvillc, NY,
Pan Am Southern shall be responsible for inspection of Intermodai Equipment, Automotive
Traffic and Railcars prior to the departure of the eastbound train from Mechanicvillc, NY, using
normal and customary procedures. Pan Am Southern shall not be responsible for any damage to
Intcrmodal Equipment, Automotive Traffic and Railcars that is reported to Norfolk Southern (or
CP or D&H, for that of CP or D&[[) prior to departure of the Railcars Forwarding of
Intermodai Equipment, Automotive Traffic and Railcars without inspection or exception by Pan
Am Southern shall constitute acceptance

(d) Security Pan Am Southern shall be responsible for the security of all Tntcrmodal
Equipment and Automotive Traffic (i) for west bound moves, from the time the same enters a
Destination Terminal gate to the time that it is delivered to Norfolk Southern at Mechanicvillc,
NY and (11) for east hound moves, from the time such is delivered from Norfolk Southern at
Mechanicvillc, NY to the time the same leaves a Destination Terminal gate All seal exceptions
and associated lading theft or damage will be reported to (he other Participating Party within
thirty-six (36) hours If seal exceptions arc not noted, any claims arising from damage and theft
resulting from seal exceptions will be the responsibility of the terminating carrier

(e) Additional Security at Destination fr'acilitics. Pan Am Southern may require ITS
Terminal Operator to provide additional security at each or all of the Destination facilities or the
Walervillc facility (including any associated facilities and rail yards) to the extent reasonably
required to ensure the integrity and commercial viability of the associated Destination Terminal
operation.

(f) Qualified Drayman Pan Am Southern shall only permit, and shall cause its
Terminal Operators to only permit, those draymen, to whom the physical possession of
containers or trailers arc transferred at the respective Destination Terminals, who have signed an
interchange agreement with Norfolk Southern to accept Tntcrmodal Equipment and Automotive
Traffic in interchange at the Destination Terminals Norfolk Southern shall be responsible for
providing Pan Am Southern' Terminal Operators with a current and updated list of qualified
draymen.

SECTION 6. CAR HIRE AND EQUIPMENT PER DIEM

(a) Per Diem Under this Appendix F, all per diem for Inlermodal Equipment and
Railcars will be maintained in the account of Norfolk Southern, CP or D&H, and the ultimate
management of said Intcrmodal Equipment and Railcars will be the responsibility of Norfolk
Southern Pan Am Southern represents that its accounting and reporting systems are capable of
supporting the objectives of this Section 6(a)
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(h) Dwell Time Pan Am Southern and Norfolk Southern hereby agree to work
toward, and Pan Am Southern shall cause its Terminal Operators to work toward, minimizing the
average Car dwell time (the amount of lime that the Car is in (he possession of Pan Am Southern
from the day Pan Am Southern receives the Car until Pan Am Southern returns the Car to
Norfolk Southern, CP or D&H). Pan Am Southern shall provide Norfolk Southern a daily
inventory of Cars on Pan Am Southern or in the Terminal and such inventory shall include Car
initial and number and day and date thai Car was delivered by Norfolk Southern. CP or D&H to
Pan Am Southern at Mechanicvillc, NY

(c) All Rail cars, Intermodal Equipment and Automotive I raffle exchanged belween
Norfolk Southern (or CP or D&H) and Pan Am Soulhcm and destined lo one or more of the
Destination Facilities or the Watervillc Facility are lo be used solely in this sen'ice and are not to
be interchanged to another carrier or placed into another Pan Am Southern service without
written consent from Norfolk Southern, CP or D&H with respect lo Cars interchanged by each
with Pan Am Southern Pan Am Southern will use its best efforts to retrieve or replace any
Railcars, Intermodal Equipment or Automotive 'traffic so interchanged or placed If not
retrieved or replaced within 15 days of its delivery to Pan Am Southern by Norfolk Southern, CP
or D&H, then said Railcars, Tntcrmodal Equipment or Automotive Traffic shall thereafter be
considered as in the account of Pan Am Southern

SECTION 7. PERFORMANCE REQUIREMENTS

(a) Pan Am Soulhcm Performance Requirements Pan Am Southern shall cause
its Terminal Operators to nol load any Intermodal Equipment that is not in transportable
condition The Participating Parties agree to the train schedules, terminal hours and operating
parameters as detailed in Schedule E to this Appendix h, and Pan Am Southern shall operate in
accordance with said criteria The Participating Panics agree lo accommodate changes lo each
other's train schedules, including release cutoff times, provided thai such changes arc not
unreasonable

(b) Safety Regulations The Participating Parties shall at all limes during the term of
this Appendix F comply with all applicable federal and stale safety laws, regulations and
procedures, including, but not limited lo, Ihosc promulgated under the Occupational Safety and
Health Act

(c) Norfolk Southern Performance Requirements Norfolk Southern is responsible
for the spoiling of eastbound trams at the appropriate Interchange area and lime agreed to with
Pan Am Southern and for prompt delivery of billing in form all on to Pan Am Soulhem

SECTIONS. SPECIAL DEFAULTS

(a) Terminal Operator Default. Norfolk Southern may require that Pan Am Southern
replace a Terminal Operator with the Person it designates for k<causc" by giving sixty (CO) days
written notice to Pan Am Southern. "Cause" shall mean
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(0 Failure of Pan Am Southern to perform or cause its Terminal Operators to
perform obligations under Section 7(a) of ihis Appendix F to Norfolk
Southern's satisfaction based upon reasonable commercial standards of
performance. For example, damaged containers, where the occurrence of
same is more than occasional, would constitute "cause" under this Section

(11) Failure of Pan Am Southern to correct or cause its Terminal Operators to
correct a performance deficiency or other breach of this Appendix F, as it
relates to a Destination Terminal, within 60 days of written notice thereof

(m) Failure of Pan Am Southern to timely repair or cause its Terminal
Operators to timely repair damaged Norfolk Southern, CP. D&II or
Customer Intcrmodal Equipment in accordance with authorization, where
such failure is more than occasional

Pan Am Southern shall ensure that agreements with its Terminal Operators permits the
replacement of such Terminal Operators as required by this Section 8(a)

(b) Failure to Interchange - Westbound. Should Pan Am Southern fail to Interchange
westbound traffic prior to the cutoff time, the following procedure and guidelines shall apply

(i) Pan Am Southern shall notify Norfolk Southern as soon as possible of any
delays and an estimated time of arrival at Mechanicvillc, NY.

(11) Both Participating Parties shall make every reasonable effort to
accommodate such delays and to make scheduled connections

(c) Failure to Intcrclui^e-- Easthound Should Norfolk Southern fail to Interchange
castbound traffic prior to the cutoff lime for Pan Am Southern' caslbound trains departing rrom
Mechanicvillc, NY, the following procedure and guidelines shall apply

(i) Norfolk Southern shall notify Pan Am Southern as soon us possible of any
delays and an estimated time of arrival at Mcchamcville, NY.

(u) Both Participating Panics shall make every reasonable effort to
accommodate such delays and to make scheduled arrival time at the
intended Destination Terminal

(d) Event of Default Not Related to Performance Either of the following events shall
constitute an "Event of Default" which shall give Norfolk Southern or Pan Am Southern cause to
terminate at the non-defaulting Participating Party's option

0) The admission in writing by Norfolk Southern or Pan Am Southern of its
inability to pay its debts when due
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(n) A force majeure event as defined in Section 10 of the Agreement prevents
cither party from performing its obligations hereunder for a period of si\iy
(60) days.

(d) Service Standards. The parties shall perform their responsibilities hereunder in
accordance with the line haul and terminal service standards set forth in Schedule E to this
Appendix F
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SCHEDULE A TO APPRNDIX F - HAULAGE SERVICES

Westbound Haulage Services between the Destination Facilities or the Watcrvillc Facility and
Interchange at Mcchanicville, NY shall include

Transportation of Inlermodal Equipment and Automotive Traffic from terminal to
Interchange point at Mcchamcville, NY using Pan Am Southern power
Notification to Norfolk Southern of Interchange
Generation of invoices to Norfolk Southern for Haulage Services

Eastbound Haulage Services between Norfolk Southern Interchange at Mechanicvillc, NY and
the Destination Facilities or the Walcrville Facility shall include

Transportation between Mcchanicville, NY interchange and the Destination Facilities or
the Waterville Facility using Pan Am Southern power
Generation of invoices to Norfolk Southern for Haulage Services
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SCHEDULE B TO APPENDIX F - LIFT SERVICES

Lift Services for westbound traffic between the Destination Facilities or the Walcrville Facility
and Interchange at Mechanicvillc, NY shall include:

Receipt of Inlermodal Equipment and Automotive Traffic through gale at terminal.
Inspection of Intcrmodal Equipment and seal and Automotive '1 raffle at gate and

documentation of any exceptions
Confirmation and/or input of waybill data
Storage of Intcrmodal Equipment and Automotive Traffic in Destination Facility or the

Walerville Facility until:
1) Next departing train; or
2) Disposition instructions received from Customer or Norfolk Southern
Proper loading of Intermodal Equipment and Automotive Traffic onto Rail cars at

Destination Facility or the Walerville Facility.
For Automotive Traffic, vehicle unloading, shuttling, baying and inventory management
Generation of invoices in the name of Pan Am Southern to Norfolk Southern for Lifl

Services with instructions to pay the Terminal Operator directly

Lift Services for castbound traffic between Norfolk Southern Interchange at Mechanicvillc, NY
and the Destination Facilities or the Watcrville Facility shall include

Proper unloading and grounding of Intermodal Equipment and Automotive Traffic from
Railcars.

Live lifting upon request.
Notification of arrival to Customer
Storage ot Intcrmod.il Equipment and Automotive Traffic
Provision of ,m\ customs or bonding services for international traffic
Outgate clerical services and collection of storage or other fees
Generation of invoices in the name of Pan Am Southern to Norfolk Southern for Lift

Services with instructions to pay the Terminal Operator directly

50



SCHEDULE C TO APPENDIX F - AUXILIARY SERVICES

1) Equipment Maintenance Maintain Intemiodal Equipment at the request of the Customer
or Norfolk Southern - whomever owns, leases or otherwise controls the Intcrmodal Equipment -
in accordance with the provisions and guidelines contained in Appendix V [ntcmiodal
Equipment Maintenance shall include the cleaning of Intermodal Equipment

2) Miscellaneous Terminal Services - These services shall include

a Transferring or adjusting lading - This shall be hiIIable only if such activity is
requested by Customer or Norfolk Southern and is not the result of sole negligence or error in
handling the Inlermodal Equipment or Automotive Traffic by Pan Am Southern or the Terminal
Operator

b Inspecting Inlermodal Equipment prior to lease termination or other inspections
not associated with lift operations

c. Any other miscellaneous services not associated with linehaul services that
Norfolk Southern and/or its Operations Service Representatives may request.

3) Generation of invoices in the name of Pan Am Southern to Norfolk Southern for
Auxiliary Services requested by Norfolk Southern with instructions to pay the Terminal Operator
directly

4) Generation of invoices in the name of Pan Am Southern to Customers for Auxiliary
Services requested by Customers with instructions to pay the Terminal Operutoi directly
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SCHEDULE D TO APPENDIX F RATES FOR HAULAGE SbRVICES, LIFT SERVICES
AND AUXILIARY ShRVICES

1 Haulage Charges

(a) Inlermodal

Tntcrmodal hquipnicnt Rate Per Unit

1) Rates and/or service arc to be marketed as single-line Norfolk Southern

(b) Automotive

Automotive Traffic Rate Per Multilevel
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(d) Intcrmodal and Automotive charges shall he subject to fuel surcharge pursuant
Appendix G to the Agreement

2 Lift Services

3. Auxiliary Services
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SCHEDULE E TO APPENDIX F - SCHEDULES AND HOURS OF OPERATIONS

Depart Watcrvillc Amve/Dep Aycr Arrive MCV/Mohawk

[To be determined]

EASTBOUND SCHEDULES AND DAYS OF OPERATION
Depart MCV/Mohawk Amve/Dep Ayer Arrive Waterville

[To he determinedJ

WATERVJLLE TERMINAL GATE HOURS OF OPERATION

MON-FRI: 24 hours SAT: 0800-1700 SUN: 0800-1700

AYER TERMINAL GATE HOURS OF OPERATION

[To be determined]

PERFORMANCE STANDARDS

[To be determined, will include commitments by parties Tor continuous improvement of schedule
efficiencies ]
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APPENDIX G - COMPENSATION

Section 1 Compensation.

(a) Norfolk Southern shall compensate Pan Am Southern for the trackage
rights use of the Subject Trackage by paying to Pan Am Southern a sum computed by
multiplying (i) the Trackage Rights Charge, as hereinafter defined, by (u) the number of cars
(loaded or empty) and locomotives moved over the Subject Trackage by (iii) the miles of the
Subject Trackage over which the cars and/or locomotives moved, with multi-platform cars being
counted as one car for each four axles

(b) Norfolk Southern shall compensate Pan Am Southern for the haulage
rights use of the Subject Trackage by paying to Pan Am Southern a sum computed by
multiplying (i) the Haulage Rights Charge, as hereinafter defined, by (n) the number of cars
(loaded or empty) and locomotives moved over the Subject Truckage, with multi-platform cars
being counted as one car for each four axles.

Section 2 The Trackage Rights Charge.

(a) The Trackage Rights Charge shall initially be set at ̂ ^| (United States
currency)

(b) The 'Irackagc Rights Charge shall be revised upward or downward each
year by a "Cost Factor", beginning with the bill rendered for the month of July first following the
Effective Date of this Agreement, to compensate for the increase or decrease in the cost of labor
and material, as reflected in 100% of the change from one year to the next in (he "AAR Railroad
Cost Indexes - Table A - Annual Indexes of Charge-out Prices and Wage Rates (1977=100) -
Hast - Materials, prices, wage rates and supplements combined (excluding fuel) (the "Cost
Index*' The Cost Factor shall be calculated for each calendar year by taking the difference
between the currently available Cost Index as of January 1, and comparing that Cost Index with
the Cost Index for the immediately preceding year The Cost Factor may be a positive or
negative number

(c) The Trackage Rights Charge shall be revised by calculating the Cost
Factor (essentially the percent of increase or decrease in the index for the latest calendar year as
related to the index for the previous calendar year) and applying that percentage to the then
current Trackage Rights Charge. In computing the adjusted Trackage Rights Charge, any
fraction of a cent less than one-half shall be dropped, and any fraction equal to or greater than
one-half of a cent shall be increased to the next whole cent

(d) In the event the base for the Cost Index shall be changed from that in
effect at the Effective Date of this Agreement, an appropriate revision shall be made. If the STB
or any successor organization discontinues publication of the "AAR Railroad Cost Indexes", an
appropriate substitute for determining the percentage of increase or decrease shall be negotiated
by the parties hereto. In the absence of agreement, the panics shall submit the matter to binding
arbitration under terms of Section 14 of this Agreement
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(c) In the event that the Cost t-actor is a negative number, no adjustment to
the Trackage Rights Charge will take place for that calendar year Said negative Cost Factor will
be taking into consideration in calculating subsequent years1 Cost Factor. Specifically, if the
Cost Index is negative for two years in a row, the Cost Factor for the second year shall be
adjusted downward assuming that the first year's negative Cost Index was taken into account. If
the Cost Factor goes negative for three years in a row, the rate shall be adjusted again by the Cost
Factor with the assumption that the first two years' negative Cost Index was taken into account

(0 Notwithstanding any of the foregoing, under no circumstances shall the
rate paid to Pan Am Southern by Norfolk Southern be less than the initial Trackage Rights
Charge set forth in Section 2(a) of this Appendix G.

Section 3 The Haulage Rights Charge.

The per car charges for each loaded haulage car arc set forth in the individual appendices. Those
charges shall be subject to adjustment as set forth below:

(a) Rate Adjustment

(1) The Rates shall be revised upward or downward each year by a "Cost Factor",
beginning with the bill rendered for the month of July 2009 (or, in the case of Automotive
Traffic, the first July thereafter following the initial commencement of Haulage Services with
respect to Automotive Traffic), to compensate for the increase or decrease in the cost of labor
and material, as reflected in 100% of the change from one year to the next in the "AA.R Railroad
Cost Indexes- Table A--Annual Indexes of Charge-out Prices and Wage Rales (1977=100)-
Easl - Materials, prices, wage rates, and supplements, combined (excluding fuel)*1 (the 'Cost
Index") The Cost Factor shall be calculated for each calendar year by taking the difference
between the currently available Cost Index as of January 1, and comparing that Cost Index \\ith
the Cost Index for the immediately preceding year. The Cost Factor may be a positive or
negative number

(2) The Rates shall be revised by calculating the Cost Factor (essentially the percent
of increase or decrease in the index for the latest calendar year as related to the index for the
previous calendar year) and applying that percentage to the then current Rates In computing the
adjusted Rates, any fraction of a cent less than one-half shall be dropped, and any fraction equal
to or greater than one-half of a cent shall be increased to the next whole cent

(3) In the event the base for the Cost Index shall be changed from that in effect at the
effective date of this Agreement, an appropriate revision shall be made If the STB or any
successor organization discontinues publication of the **AAR Railroad Cost Indexes", an
appropriate substitute for determining the percentage of increase or decrease shall be negotiated
by the parties hereto

(4) In the event that the Cost Factor is a negative number, no adjustment to the
Haulage Rights Charge will take place for that calendar year Said negative Cost Factor will be
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taken into consideration m calculating subsequent years1 Cost Factor. Specifically, if the Cost
Index is negative for two years in a row, the Cost Factor for the second year shall be adjusted
downward assuming that the first year's negative Cost Index was taken into account If the Cost
Factor goes negative for three years in a row, the rate shall be adjusted again by the Cost Factor
with the assumption that the first two years1 negative Cost Index was taken into account, and so
on

(5) Notwithstanding any of the foregoing, under no circumstances shall the Rates be
less than those reflected in the tables above except as provided in subsection (b)(4) of Schedule
D of Appendix F to the Agreement.

(b) Fuel Surcharge*

The surcharge will be applied to the inlcrmodal haulage component of the monthl> invoice For
a given month, take the average of the DOF/s Index value released on each of the Mondays
dunng that month Using the above scale, determine the appropriate fuel surcharge to apply.
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REDACTED EXHIBIT 2F

TRANSPORTATION AGREEMENT ASSIGNMENT AND DIVISIONS ALLOCATION
AGREEMENT

THIS TRANSPORTATION AGREEMENT ASSIGNMENT AND DIVISIONS
ALLOCATION AGREEMENT ("Agreement") is made and entered into this _ day of .

, by and among Pan Am Southern LLC. a Delaware limited liability company ("Pan Am
Southern") and Springfield Terminal Railway Company (''Springfield Terminal"), liach of Pan Am
Southern and Springfield Terminal is sometimes referred to as a 'Tarty'" and collectively as "'Parties "

RECITALS

WHEREAS, Pan Am Railways, Inc. ("Pan Am''), on behalf of itself and its subsidiaries. Boston
and Maine Corporation (fc"B&M"), and Springfield Terminal (collectively, the "Pan Am System Parties"')
and Norfolk Southern Railway Company (''Norfolk Southern'') and [ J entered into a
Transaction Agreement (the ''Transaction Agreement"), dated as of [ ], 2008, which provides,
among other things, for Norfolk Southern and B&M to form Pan Am Southern, and

WHEREAS, prior to Closing, as defined in the Transaction Agreement, Springfield Terminal
was responsible for developing and quoting Rates and Allowances, as each of those terms is defined
hereinafter, for rail transportation over the then-existing Pan Am system (the portion of such system as is
not included in the Assets (as hereinafter defined) being defined as "Remaining Springfield Terminal
System"); and

WHEREAS, the Transaction Agreement provides lor B&M and the other Pan Am System
Parties lo sell in part, and contribute in part, certain railroad lines and trackage rights owned or operated
generally in New York. Vermont. Connecticut, Massachusetts, and New Hampshire (the ''Line'1, as more
specifically defined in the Transaction Agreement) and certain other related assets previously operated in
a unified manner with other railroad lines, trackage rights and assets by Springfield Terminal
(collectively, the "Assets", as more specifically defined in the transaction Agreement) to Pan Am
Southern (the "Contribution*'); and

WHEREAS, as a result of the Contribution, the rail lines previously operated in a unified manner
by Springfield Terminal will, after Closing, be operated by two entities, Pan Am Southern (as to the lines
contributed and sold to Pan Am Southern) and Springfield Terminal (as to the Remaining Springfield
Terminal System); and

WHEREAS, the Transaction Agreement contemplates that railroad operations over the Line,
including the quoting of Rates and Allowances initially will be performed on behalf of Pan Am Southern
by a railroad operator (the ''Railroad Operator") pursuant to a Railroad Operating Agreement (as defined
in the Transaction Agreement) and that the initial Railroad Operator shall be Springfield Terminal; and

WHEREAS, for so long as Springfield Terminal remains the Railroad Operator, it will have
direct knowledge of the costs for the provision of particular railroad transportation services over the rail
lines of Pan Am Southern, because Springfield Terminal will be the Railroad Operator, and will be
compensated, pursuant to the Railroad Operating Agreement, for providing that Railroad Operator
service, and



WHEREAS, for so long as the Railroad Operating Agreement remains effective, Springfield
Terminal will continue, after the Closing, to be responsible for developing and quoting Rates and
Allowances for movements over the same lines as it did prior to Closing, but owner and operator with
respect to the Remaining Springfield Terminal System and, under separate agreements, as the Railroad
Operator for Pan Am Southern; and

WHEREAS, the Parties acknowledge the difficulty in, and legal impediments against,
Springfield Terminal developing independent Rates and Allowances for Pan Am Southern, principally in
the context of a join! line transportation move involving both the Line and Remaining Springfield
Terminal System (a ''Joint Move"), or a transportation move involving only the Line (a "Pan Am
Southern Only Move1' and. collectively with a Joint Move, a "Rail Move'*), when Springfield Terminal
also develops Rates and Allowances for it self with respect to the Remaining Springfield Terminal
System; and

WHEREAS, Pan Am Southern and Springfield lerminal have determined to implement a
formulaic model (the "Model'', as further defined in Section 4) for allocation of revenues and certain
Allowances from transportation provided by Pan Am Southern (as to the lines contributed and sold) and
Springfield 1 erminal (as to the Remaining Springfield Terminal System) pursuant to a Rail Move as a
result of Rales developed and quoted by Springfield Terminal; and

WHEREAS, Pan Am Southern and Springfield Terminal have determined that the Model shall
provide for a certain set amount (the "Terminal Credit"') to be allocated to cither or both Carriers) if the
Rail Move involves an origin or termination on said Carrier, and to allocate the remainder, after
allocating for any Terminal Credits and/or any Local Service Charges, to each C'arner on the basis of
each Carrier's on-line route miles involved in the Rail Move, if any; and

WHEREAS, Norlolk Southern and Springfield Terminal obtained the prior approval of the
Surface Transportation Board ('"STB1") to consummate the transactions set forth in the Transaction
Agreement, including the authority to enter into, and perform pursuant to, this Agreement.

NOW, THEREFORE, with reference to the foregoing facts and in consideration of the mutual
agreements and understandings set forth herein, the Parties hereto, intending to be legally bound, agree as
follows*

Section 1. Definitions and Interpretation

(a) Interpretation Generally

Unless otherwise defined herein, all words, terms and phrases used in this Agreement
shall be construed in accordance with the generally applicable definition or meaning of such words,
terms and phrases in the railroad industry

(b) Capitalized Terms

All capitalized terms shall have the defined meaning set forth below



UAAA" shall have the meaning given to thai term in Section 1 l(c)(n).
"Agreement" shall have the meaning given to that term in the introductory paragraph.

"Allowance" shall have the meaning given to that lerm in Section 2(e).

uAssets" shall have the meaning given to that term in the Recitals

"B&M" shall have the meaning given to that term in the Recitals.

"Carrier" shall mean Pan Am Southern and/or Springfield Terminal, as the context requires

"Cars" shall mean each loaded or empty railroad freight car (including platform and well rail
cars) or similar equipment.

"Contribution" shall have the meaning given to that term in the Recitals

"Cost Factor" shall have the meaning given to that term in Section 5(b).

"Cost Index" shall have the meaning given to that term in Section 5(b).

"Customers" shall mean shippers and receivers of rail freight

"Customer Transportation Agreements" shall mean contracts, exempt quotations and common
carrier offerings pursuant to which Springfield Terminal and/or Pan Am Southern has undertaken, alone
or in conjunction with other rail carriers to provide through rail transportation to Customers

"Delaware Courts" shall have the meaning given to that term in Section I l(c)(i).

"Dispute" tthall have the meaning given to that term m Section 1 l(a).

"Effective Date" shall mean the effective dale of the Railroad Operating Agreement.

"Existing Customer Transportation Agreement" shall have the meaning given to that term in
Section 2(a)

"Governmental Authority" shall mean any nation or government, any state or other political
subdivision thereof, and any entity exercising executive, legislative, judicial, regulatory or administrative
functions oi or pertaining to government or any mediation body or arbitral tribunal, including the STB.

"1IP11" shall mean horse power hours.

"JOC" shall have the meaning given to that term in the LI.C Agreement.

"Joint Move" shall have the meaning given to that term in the Recitals.

"Line" shall have the meaning given to that term in the Recitals.
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"LLC Agreement" shall mean the Limited Liability Company Agreement ot Pan Am Southern
between Norfolk Southern and U&M dated .

"Local Services" shall mean those local services not necessary for completion of the line haul
transportation, including, without limitation, loading or unloading, weighing of cars, intra-plant
switching, storage or warehousing. 'I he weighing of cars for the purpose of assessing transportation
charges shall be a Local Service

"Local Service Charge" shall have the meaning given to that term in Section 4(b)

"Management Committee** shall have the meaning given to that term in the LLC Agreement

"Model'* shall have the meaning given to that term in the Recitals and Section 4.

"Monthly Statement" shall have the meaning given to that term in Section 7(a).

"New Customer Transportation Agreement" shall have the meaning given to that term in
Section 3(a)(ii)

"Norfolk Southern** shall have the meaning given to that term in the Recitals.

"Pan Am" shall have the meaning given to that term in the Recitals.

"Pan Am System Parties" shall have the meaning given to thai term in the Recitals

"Parly" and "Parties" shall have the meaning given to those terms in the introductory paragraph

"Person" shall mean an individual or a partnership, corporation, trust, association, limited
liability company. Governmental Authority or other entity.

"Pan Am Southern*1 shall have the meaning given to that term in the introductory paragraph

"Pan Am Southern Only Move" shall have the meaning given to that term in the Recitals

"Rail Move" shall have the meaning given to that term in the Recitals.

"Railroad Operator" shall have the meaning given to that term in the Recitals

"Rate" shall mean any public or private commercial transportation charge quoted for the
movement of loaded or empty freight rail cars, locomotives or other rail-moved equipment, exclusive of
any and all Allowances, and not including any charges for Local Services.

"Remainder" shall have the meaning given to that term in Section 4.

"Remaining Springfield Terminal System" shall have the meaning given to that term in the
Recitals



"Rules" shall have the meaning given to that term in Section 1 l(c)(n)

"Springfield Terminal" shall have the meaning given to that term in the introductory paragraph

"STB1* shall have the meaning given to that term in the Recitals.

"Terminal Credit" shall have the meaning given to that lerm in the Recitals

"TIIJ/PIH" shall mean, as defined by the definition of""material poisonous by inhalation*' to be
found at 49 CfR Section 1718, specifically:

(1) A gas meeting the defining criteria of Section 173.115(c) ol" Subchapler C (which
is titled "Hazardous Materials Regulations") and assigned to Hazard Zone A. B. C or D in accordance
with Section 173 116(a) of Subchaptcr C;

(2) A liquid (other than as a mist) meeting the defining criteria in Section
173.132(a)(l)(iii) of Subchaptcr C and assigned to Hazard Zone A or B in accordance with Section
173.133 (a) of Subchapler C, or

(3) Any material identified as an inhalation hazard by a special provision in Column 7
of the Section 172.101 table

"Transaction Agreement*1 shall have the meaning given to that term in the Recitals

"Transportation Agreement*1 shall mean an Existing Customer 'I ransportalion Agreement or a
New Customer Transportation Agreement, as the context requires

(c) Construction of Certain Terms and Phrases

Unless the context otherwise requires, (i) words of any gender include each other gender, (li)
words using the singular or plural number also include the plural or singular number, respectively; (Hi)
the terms "hereof," "•herein," "hereby" and derivative or similar words refer to this entire Agreement; (i\)
the terms ''Article" or "Section" refers to the specified Article or Section of this Agreement; (v) the terms
"and" and "or" include the term "and/or" when the context is appropriate; (vi) the terms "include" or
"including" also include the words ''without limitation" when the context is appropriate. Whenever this
Agreement refers to a number of days, such number shall refer to calendar days. All accounting terms
used herein and not expressly defined herein shall have the meanings given to them under generally
accepted accounting principles, as in effect in the United States of America All dollar amounts set forth
herein are in United States currency. Whenever this Agreement refers to an Appendix, Exhibit or
Schedule attached hereto, the Appendix, Exhibit or Schedule shall be deemed to be incorporated by
reference References herein to any agreement or contract mean such agreement or contract as amended

Section 2. Existing Customer Transportation Agreements

(a) Appendix B lists all identified existing Customer Transportation Agreements
pursuant to which Springfield Terminal, prior to Closing, has committed to undertake freight rail
transportation requiring the use of the Line (each an "Existing Customer Transportation Agreement"). If,
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subsequent to the effective date of this Agreement. Springfield 'terminal discovers any additional
Existing Customer I ransportation Agreements, said Appendix K shall be amended accordingly.

(b) Subject to the terms of the Transaction Agreement, and for value received,
Springfield Terminal does hereby transfer and assign unto Pan Am Southern all of Springfield
Terminal's rights, titles and interests in those various Existing Customer Transportation Agreements to
the extent that said instruments involve freight rail transportation requiring the use of the Line, and
retaining to itself said Existing Customer Transportation Agreements to the extent, if any, that said
instruments involve freight rail transportation requiring the use of Remaining Springfield Terminal
System.

(c) Subject to the terms of the Transaction Agreement, Pan Am Southern does hereby
accept and assume, to the extent of the interest hereby assigned, all of the rights, titles, interests,
covenants, promises and obligations of Springfield Terminal contained within the Existing Customer
Transportation Agreements

(d) For the avoidance of doubt (1) Pan Am Southern shall cause to be performed all
the necessary operations to complete the transportation to and from Pan Am Southern's stations, or in
interchange with other carriers, pursuant to Existing Customer Transportation Agreements, in each case
m accordance with its terms, and (2) Springfield Terminal shall cause to be performed all the necessary
operations to complete the transportation to and from stations on the Remaining Springfield Terminal
System, or in interchange with other carriers, pursuant to Existing Customer Transportation Agreements,
in each case in accordance with its terms and to the extent not assigned.

(c) Except as described in Section 6(b), revenues received from, and any obligations
to provide refunds, rebates or other such payments or discounts, including the obligation to pay car hire
or expenses or horse power hours on utilized locomotives (each an '"Allowance"), if any, arising out of
Existing Customer Transportation Agreements shall be allocated in accordance with the Model

Section 3. Appointment of Springfield Terminal

(a) Pan Am Southern hereby retains and engages Springfield Terminal and Springfield
Terminal agrees to become and act as the agent for Pan Am Southern for

(i) the allocation of revenues and Allowances between Pan Am Southern and
Springfield Terminal, if any, arising from Existing Customer Transportation Agreements, and

(ii) the development and quoting of Rates and Allowances and charges for Local
Services for Customer Transportation Agreements entered into on or after Closing (each a "New
Customer Transportation Agreement") involving the movement of rail traffic over cither (A) the
Line exclusively (either for a move local to the Line or a move involving carriers other than the
Remaining Springfield Terminal System) or (B) both the Line and the Remaining Springfield
Terminal System (cither for a move local to the Line and the Remaining Springfield Terminal
System or a moving involving carriers other than Pan Am Southern and the Remaining
Springfield Terminal System*), including



(A) the form and content of said New Customer Transportation Agreement, he
it common carrier rate, exempt rate quote, circular, contract, or other, provided, however,
that Rates and Allowances generally shall be quoted on a joint line (through rate) basis,
except with regard to movements ol'TIH/PIH movements, which generally shall be quoted
on a Rule 11 basis; and

(13) any applicable fuel surcharge to be applied, and

(C) charges for demurrage and Local Services

(it being understood that Springfield Terminal, when developing and quoting a Rate and
Allowance for Customer Transportation Agreements involving the movement of rail traffic over
the Remaining Springfield Terminal System but not over the Line shall do so, if at all, pursuant to
a different authority granted pursuant to a different agreement).

(b) Generally the pricing for Pan Am Southern will be on through rates, but allowing
for exceptions (c g T1H/PIM). Pan Am Southern and Springfield Terminal agree that the pricing strategy
sbould support the commercial objectives established by Pan Am Southern

(c) In order to maximize the development of competitive market opportunities for Pan
Am Southern, Springlicld Terminal shall consult with the JOC when necessary or appropriate on the
development of a Rate and Allowance, if any, for a New Customer Transportation Agreement involving
the movement of rail traffic over the Line but not over Remaining Springfield Terminal System

Section 4. Allocation of Transportation Revenues.

l;or all movements pursuant to a Transportation Agreement. Pan Am Southern and
Springfield Terminal shall be allocated revenues and Allowances in accordance with the following
Model

(a) If cither or both of the Carriers shall have an origin or destination covered by the
transportation provided pursuant to a Transportation Agreement, the Carrier with that origin or
destination shall be allocated a Terminal Credit

(b) If either or both of the Carriers shall perform Local Services for which a charge
("'Local Service Charge*1) is separately assessed to the Customer (in addition to the Rate), the
Carrier shall be allocated the associated applicable charge

(c) The Terminal Credit, and all Local Service Charges assessed as a portion of the
Rate, shall be subtracted from the Rate to arrive at the "Remainder''

(d) The Remainder shall then be allocated to each Carrier in a ratio that equals a ratio
of the on-system mam line miles over which the transportation is provided On-system mam line
miles shall calculated using the distances between stations using Springfield Terminal timetables
in effect on May 1, 2008, and shall be rounded to the nearest whole mile, with decimals under .50
rounding down, and decimals at .50 and above rounding up.



(e) Allowances and surcharges, such a* fuel surcharges, shall be allocated in the same
proportion as the Rate is allocated.

Examples of the application of (he Model are sel forth in Appendix A

Section 5. Terminal Credit

(a) The Terminal Credit for the movement of Cars

(b) The Terminal Credit shall be revised upward or downward each year by a ''Cost
Factor", beginning with the bill rendered for the month of July first following the ElTective Date of this
Agreement, to compensate for the increase or decrease in the cost of labor and material, as reflected in
100% of the change from one year to the next in the fc'AAR Railroad Cost Indexes - Table A - Annual
Indexes of Charge-out Prices and Wage Rates (1977=100) - East -- Materials, prices, wage rates and
supplements combined (excluding fuel) (the "Cost Index1') The Cost Factor shall be calculated for each
calendar year by taking the difference between the currently available Cost Index as of January 1, and
comparing that Cost Index with the Cost Index for the immediately preceding year The Cost Factor may
be a positive or negative number

(c) The Terminal Credit shall be revised by calculating the Cost Factor (essentially the
percent of increase or decrease in the index tor the latest calendar year as related to the index for the
previous calendar year) and applying that percentage to the then current Terminal Credit. In computing
the adjusted '1 erminal Credit, any fraction of a cent less than one-half shall be dropped, and any fraction
equal to or greater than one-half of a cent shall be increased to the next whole cent.

(d) In the event the base for the Cost Index shall bo changed from that in effect at the
Effective Date of this Agreement, an appropriate revision shall be made. If the STB or any successor
organization discontinues publication of the "AAR Railroad Cost Indexes", an appropriate substitute for
determining the percentage of increase or decrease shall be negotiated by the parties hereto In the
absence of agreement, the parties shall submit the matter to binding arbitration under the terms of Section
11 of this Agreement.

(&) In the event that the Cost Factor is a negative number, no adjustment to the
Terminal Credit will lake place for that calendar year. Said negative Cost Factor will be taken into
consideration in calculating subsequent years' Cost Factor. Specifically, if the Cost Index is negative for
two years in a row, the Cost Factor for the second year shall be adjusted downward assuming that the
first year's negative Cost Index was taken into account. If the Cost Factor is negative for three years in a
row, the rate shall be adjusted again by the Cost Factor with the assumption that the first two years*
negative Cost Index was taken into account

(0 Notwithstanding any of the foregoing, under no circumstances shall the Terminal
Credit be less than the initial 1 erminal Credit set forth in Section 5(a).

Section 6. Car Hire and Special Locomotive Provisions

(a) Car Hire
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For all traffic moving pursuant to a Customer Transportation Agreement, car hire shall be
placed in the account of Pan Am Southern, while Cars are located on Pan Am Southern, and in the
account of Sprinctield Terminal, while the Cars arc located on the Remaining Springfield Terminal
~~ astern.

(h) Special Locomotive Provisions.

Section 7. Reports

(a) On or before the 15th day of each calendar month during the term of this
Agreement, Springfield Terminal shall prepare on behalf of and deliver to Pan Am Southern a monthly
statement setting forth the number of Cars operated over the Line during the prior calendar month (the
"Monthly Statement"), which shall detail the associated allocation of revenues and Allowances to be
billed and paid and the basis (respective on-line route miles traversed, on-line destination/termination,
and other matters reasonably requested by Pan Am Southern) for such allocation The Parties
acknowledge that Springfield Terminal, pursuant to the Railroad Operating Agreement, shall be
responsible for invoicing Customers pursuant to Transportation Agreements. The Monthly Statement
shall be in electronic format and shall contain a detailed list of the Cars that moved during the subject
month, which list shall include, for each Car, information relating to such Cars that Pan Am Southern
may reasonably request in connection with accounting tor the allocation of revenues and Allowances
hercundcr

(b) Any dispute regarding the details of a Monthly Statement or allocation thereunder
shall be raised no later than three (3) years from the date of the Monthly Statement and shall be
reconciled between the Parties pursuant to Section 11, and any adjustment resulting from such
reconciliation shall be reflected in a subsequent Monthly Statement

(e) Pan Am Southern and Springfield Terminal shall each have the right, at its own
expense, to audit the records of any other Party pertaining to any Monthly Statements or the data used to
determine the allocations thereunder, provided, however, that such audit is initiated at any time within
three (3) years of the date of the relevant Monthly Statement. All such audits shall be conducted at
reasonable intervals, locations, and times All such audits shall be prosecuted with reasonable due
diligence. Each Party acknowledges that all information disclosed to it or its representatives in
connection with such an audit will be subject to Section 13. Any adjustment resulting from an audit
conducted pursuant to this Section 7(c) with respect to which the Parties are in concurrence shall be
reflected in a subsequent Monthly Statement The initiation of an audit pursuant to this Section 7(c)



within the three (3) year time frame provided for in this Section 7(c) shall be considered the raising of a
timely dispute pursuant to Section 7(b).

Section 8. Term and Termination

This Agreement shall become effective on the Effective Date and shall continue until the
earlier of (i) termination by mutual agreement, and (ii) the termination or expiration of the Railroad
Operating Agreement Pan Am Southern shall have the right to terminate this Agreement upon a Pan
Am Change in Control, as that term is defined in the Transaction Agreement.

Section 9. Successors and Assigns

(a) This Agreement shall mure to the benefit of and be binding upon each of the
Parties and their respective successors and permitted assigns Third party beneficiary status shall mure to
the benefit of Norfolk Southern and its subsidiary railroads and each of its and their successors and
permitted assigns

(b) No Party may assign this Agreement, or any of its rights, interests or obligations
hcrcunder, including by operation of law, without the prior consent in writing of the other Parties, which
consent may be withheld at the discretion of such other Parties.

Section 10. Notice

Any notice required or permitted to be given by one Party to any other Party under this
Agreement shall be deemed given on the date sent by certified mail, or by such other means as the Parties
may mutually agree, and shall be addressed as follows:

If to Pan Am Chairman
Southern* Pan Am Southern

c/o Pan Am Railways
Iron Horse Park
North Billenca, MA 01862-1692

With a copy to
Norfolk Southern
and Springfield
Terminal
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If to Norfolk
Southern-

Mike K McClellan
Vice President - Intermodal and

Automotive Marketing
Norfolk Southern Corporation
Three Commercial Place
Norfolk, Virginia 23510-2191

With a copy to:

If to Springfield
Terminal

With a copy to

Vice President - Law
Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510
(757) 629-2374
(757) 533-4872 (fax)

David A. Fink
President
Springfield Terminal Railway Company
c/o Pan Am Railways
Iron I forsc Park
North Billerica, MA 01862-1692
(978)663-1186
(978) 663-6907 (fax)

Robert Culliford
Vice President I ,aw
Pan Am Systems
Iron Morse Park
North Billerica, MA 01862-1692
(603) 766-2002
(603)706-2094 (fax)

Any Notice, other than a Notice sent by registered or certilled mail, shall be effective when received, a
Notice sent by registered or certified mail, postage prepaid return receipt requested, shall be effective on
the earlier of when received or the third day following deposit in the United States mails. Any Party may
from time to time change its address for further Notices hercundcr by giving notice to the other Parties in
the manner prescribed in this Section

Section 11. Dispute Resolution

(a) Reference to Senior Management

Any dispute, controversy or claim between the Parties and arising out of or relating to this
Agreement or the breach, termination or validity thereof ("Dispute") shall be referred to the JOC (for Pan
Am Southern) for resolution and if the parties are unable to resolve the dispute, it will be referred, in
writing, to the Management Committee (for Pan Am Southern) to resolve

11



(b) Reference for 1-ormal Dispute Resolution

Any Dispute not resolved within sixty (60) days after receipt by any of the involved
parties of written notice of reference of such Dispute to the senior management pursuant to Section 1 l(a),
shall be submitted, if at all, by any Party for formal dispute resolution pursuant to Section 1 l(c).

(c) Formal Dispute Resolution

(i) Submission to Jurisdiction Each of the Parties hereby (A) consents to submit
itself to the exclusive jurisdiction of any federal or state court located in the State of Delaware (the
"Delaware Courts") in any action to enforce or in aid of the agreement to arbitrate in Section 1 HC)(II)
herein or for provisional relief to maintain the status quo or prevent irreparable harm pending the
appointment of the arbitrator, and to the non-exclusive jurisdiction of the Delaware Courts for
enforcement of any award issued hereunder, (B) agrees that it will not attempt to deny or defeat such
personal jurisdiction by motion or other request for leave from any such court, and (C) waives any
objection based on forum non convemens or any other objection to venue thereof.

(ii) Dispute Resolution. Each of the Parties stipulates and agrees that any Dispute that
is not resolved pursuant to Section II (a) will be submitted for formal dispute resolution, if at all. to
mandatory and binding arbitration, in Washington, D C , by a single arbitrator, under the Commercial
Arbitration Rules and the Large Complex Case Procedures of the American Arbitration Association
("AAA") then in effect (the ''Rules"), under the following terms and conditions

(A) Selection of Arbitrator. A single independent arbitrator shall be appointed
by the AAA using the listing, ranking and striking procedure in the Rules. Any arbitrator appointed by
the AAA shall be a retired judge or a practicing attorney with no less than filleen years of experience
with large commercial cases and an experienced arbitrator

(13) Conduct ul' Arbitration The arbitration shall be held and the award shall
be issued in Washington, D.C. In addition to money damages, the arbitrator may award any remedy
provided for under applicable law and the terms of this Agreement, including, without limitation, specific
performance or other forms of injunclive relief The arbitrator shall apply the law of the State of
Delaware to the substance of the Dispute and will have no power or authority, under the rules of the
AAA or otherwise, to amend or disregard any provision of this Agreement

(C) Replacement of Arbitrator. Should the arbitrator refuse or be unable to
proceed with arbitration proceedings, a replacement arbitrator will be selected using the same method of
selection as the original arbitrator

(D) Findings and Conclusions. 1 he arbitrator will, after reaching judgment and
award, prepare and distribute to the parties a written award including the findings of fact and conclusions
of law relevant to such award and containing an opinion setting forth the reasons for the giving or denial
of any award.

(E) Time is of the Essence. The arbitrator is hereby instructed that time is of
the essence in the arbitration proceeding, and that the arbitrator shall have the right and authority to issue
monetary sanctions against any party if, upon a showing that such party is unreasonably delaying the
proceeding.
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(F) I cmporarv Equitable Relief. By agreeing to arbitration, the parties do not
intend to deprive any Delaware Court of its jurisdiction to issue a prc-arbilral injunction, pre-arbitral
attachment, or other order in aid of arbitration proceedings and the enforcement of any award Without
prejudice to such provisional remedies as may be available under the jurisdiction of a Delaware Court,
the arbitrator shall have full authority to grant provisional remedies and to direct the parties to request
that any court modify or vacate any temporary or preliminary relief issued by such court, and to award
money damages for the failure of any party to respect the arbitrator's orders to that effect.

(G) Consolidation. The parties are committed to the prompt and efficient
resolution of Disputes. Accordingly, if more than one Dispute arise under this Agreement and/or any
other JV Transaction Agreement, as that term is defined in the LLC Agreement, such Disputes may be
brought in a single arbitration If more than one arbitration is brought with respect to Disputes under this
Agreement and/or any other JV Transaction Agreement, then any part}' may request that any arbitration
or any new Dispute arising under this Agreement or the other J V '1 ransacdon Agreement be consolidated
into any prior arbitration. The new Dispute or arbitration shall be so consolidated, provided that the
arbitrator for the prior (or first filed) arbitration determines that (x) the new dispute or arbitration
presents significant issues of law or fact common with those in the pending arbitration; (y) no party
would be unduly prejudiced and (z) consolidation under such circumstances would not result in undue
delay for the prior arbitration Any order of consolidation issued by such arbitrator shall be final and
binding upon the parties. Unless the parties otherwise agree, the arbitrator appointed first in time shall
serve as the arbitrator for the consolidated arbitration The parties waive any right they have to appeal or
to seek interpretation, revision or annulment of such order of consolidation under the Rules or in any
court The Parties agree that upon such an order of consolidation, they will promptly dismiss any
arbitration brought under this Agreement, the subject of which has been consolidated into another arbitral
proceeding

(H) Discovery Recognizing the express desire of the Parties for an
expeditious means of dispute resolution, the arbitrator will allow for limited discmcry as may be
reasonable under the circumstances

(I) Costs and Attorneys' Fees Notwithstanding any rule of the AAA to the
contrary, the arbitrators rendering judgment under this Section I l(c)(ii) will have the power to award the
costs of the arbitration, including reasonable attorneys* fees and expenses to the prevailing party or
parties in the arbitration. In any action to enforce this agreement to arbitrate or an> arbitral award
rendered hereundcr, the court may award costs and attorneys" fees against the party resisting
enforcement

(J) Miscellaneous. The arbitrator shall not ha\c the power to award
consequential or punitive damages or to determine violations of criminal or antitrust laws. Pending the
written decision of the arbitrator, there shall be no interruption in the transaction of business under this
Agreement, and all payments in respect thereto shall be made in the same manner as prior to the arising
of the dispute until the matter in dispute shall have been fully determined by arbitration, and thereupon
such payment or restitution shall be made as required by the written decision of the arbitrator. An
arbitrator's award may be appealed in accord with Section 23 of the Uniform Arbitration Act

(d) As a third party beneficiary, Norfolk Southern may initiate and prosecute aibitration
pursuant to Section 1 l(b) on behalf of Pan Am Southern Pan Am Southern and Springfield Terminal
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shall cooperate with Norfolk Southern in the preparation for, and the initiation and prosecution of. such
arbitration, at Pan Am Southern's expense.

Section 12. Relationship of the Parties.

Nothing herein shall be interpreted as creating an association, partnership, joint venture or other
joint undertaking between the Parties. In the performance of transportation and other services by the
Carriers, each shall be independent of the other, and employees of Pan Am Southern and Springfield
Terminal shall be subject to the direction, supervision and control of their respective employer.

Section 13. Confidentiality

Except as provided by law or by rule, order, or regulation of any court or regulatory agency with
jurisdiction over the subject matter of this Agreement, or as may be necessary or appropriate for a Party
hereto to enforce its rights under this Agreement, during the term of this Agreement (including any
extensions thereof), and for a period of three (3) years after termination or expiration of this Agreement,
the terms and provisions of this Agreement and all information to which access is provided or which is
obtained hereunder will be kept confidential and will not be disclosed by any Party to any person other
than members, officers, employees, and attorneys, without the prior written approval of the other Parlies
Notwithstanding anything to the contrary, any Party may disclose this Agreement in connection with an
audit by its external auditors, the Internal Revenue Service or other tax authority

Section 14. Miscellaneous

(a) Entire Aurcemcnt

This Agreement, including any attached exhibits and schedules, contains the sole and
entire agreement and understanding of the Parties with respect to the entire subject mutter of this
Agreement, and any and all prior discussions, negotiations, commitments and understandings, whether
oral or otherwise, related to the subject matter of this Agreement are hereby merged herein. Except as
expressly provided herein, nothing in this Agreement is intended to confer upon any Person other than
the parties hereto any rights or remedies under or by way of this Agreement

(b") Extension. Waiver and Amendment

The Parties may (i) extend the time for the performance of any of the obligations or other
acts of any other Party hereto or (ii) waive compliance by any other Party hereto with any of the
provisions hereof, in each case only if set forth in writing in an instrument signed by or on behalf of such
Party. 'I*he waiver by any Party hereto of a breach of this Agreement shall not operate or be construed as
a waiver of any subsequent breach. This Agreement may be amended only by a written agreement
executed by all of the Parlies to this Agreement

(c) Governing Law

THE LAWS OF THE S'l A11- OF DELAWARE SHALL GOVERN THE VALIDITY OF
THIS AGREEMENT, THE CONSTRUCTION OF ITS TERMS AND THE INTLRPRE fATION OF
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'1 HE RIGH'l S AND DU1ILS ARISING HLRLUNDLR WI11-IOU1 RLGARD TO ITS PRINCIPLES
OF CONFLICTS OF LAWS

(d) Judicial Interpretation.

Should any provision or this Agreement require judicial interpretation, it is agreed that a
court or other tribunal interpreting or construing the same shall not apply a presumption that the terms
hereof shall be more strictly construed against any Person by reason of the rule of construction that a
document is to be construed more strictly against the Person who itself or through its agent prepared the
same, it being agreed that all Parlies have participated in the preparation of this Agreement.

(c) No Third Party Beneficiaries

Other than specifically set forth herein, this Agreement shall not benefit or create any right
or cause of action in or on behalf of any Person other than the Parties hereto, provided, however, that this
Agreement will be binding upon, inure to the benefit of, and be enforceable by, the Parties and their
respective successors and permitted assigns

(1) Captions

The various captions of this Agreement arc for reference only and shall not be considered
or referred to in resolving questions of interpretation of this Agreement

(g) Counterparts

I his Agreement may be executed in any number of counterparts, each of which shall be
deemed to be an original, but all of which together shall constitute one and the same instrument.

(h) Costs and Attorneys' Fees

Lach of the parties shall bear and pay all costs and expenses incurred by it or on its behalf
in connection with the transactions contemplated hereunder, including fees and expenses of its own
financial or other consultants, investment bankers, accountants and counsel.

[Signature Page Follows]
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IN WITNESS WHLRIiOl-'. the parlies have executed this Agreement as of the dale first above
written.

PAN AM SOUTH RRN LLC

By:
Name.
Title

NORFOLK SOUTHERN RAILWAY
COMPANY

SPRINGFIELD TERMINAL RAILWAY
COMPANY

By-
Name
Title.

By:
Name-
Title

16



Appendix A

Example 1 Rail Car Moving Between Buffalo, NY and Deerficld, MA

The interchange point between Norfolk Southern and Pan Am Southern is located at
Mechamcvillc, NY Springfield Terminal, on behalf of Pan Am Southern, quotes a joint line rate
division of $ 1,000 for the movement of a single loaded rail car between Mechanicville and
Decrfield, MA. Pan Am Southern is allocated a Terminal Credit of ̂ H The Remainder
HUH is determined. The Remainder is allocated 100% to Pan Am Southern because there is
no movement of the loaded rail car over the Remaining Springfield Terminal System Any
Allowance is allocated 100% to Pan Am Southern because the entirety of the revenues from the
Rale is allocated to Pan Am Southern. The revenue waybill will indicate a routing of Buffalo -
Norfolk Southern - Mechanicville - Pan Am Southern - Decrfield

Example 2 Rail Car Moving Between Buffalo, NY and Portland, ME

The interchange point between Pan Am Southern and Remaining Springfield Terminal
System is just east of Ayer, MA near Forge Village, MA Springfield Terminal, on behalf of Pan
Am Southern and Springfield Terminal, quotes a joint line rate division of $1,000 for the
movement of a single loaded rail car between Mechanicville and Portland, Ml' Springfield
Terminal is allocated a terminal Credit of HH- The Remainder^^^^| is determined
The Remainder is allocated 56 03% to Pan Am Southern and 43 97% to Springfield Terminal
because the traffic will move 158 route miles over Pan Am Southern and 124 route miles over the
Remaining Springfield Terminal System Total revenues allocated to Pan Am Southern arc
^^ |̂ and total revenues allocated to Springfield '1 crminal arc jj^^H The revenue waybill
will indicate a routing of Buffalo - Norfolk Southern - Mechanicville - Pan Am Southern
Forge Village - Springfield Terminal - Portland.

Example 3 Rail Car Moving Between Dcerfield, MA and Portland, ML

Springfield Terminal, on behalf of Pan Am Southern and Springfield Terminal, quotes a
joint line rate division of $1,000 for the movement between Decrfield. MA and Portland, ME
Pan Am Southern and Springfield Terminal are both allocated a '1 ermmal Credit ̂ ^H| each,
totaling Hb- The Remainder ̂ H^B) is determined The Remainder is allocated 37 37%
to Pan Am Southern and 62.63% to Springfield Terminal because the traffic will move 74 route
miles over Pan Am Southern and 124 route miles over the Remaining Springfield Terminal
System Total revenues allocated to Pan Am Southern arc HH and total revenues allocated to
Springfield Terminal are ̂ ^ |̂. The revenue waybill will indicate a routing of Deerficld - Pan
Am Southern - Forge Village - Springfield Terminal - Portland.

Example 4 Rail Car Moving Between Worcester, MA (P&W) and Auburn. ME (SI.R)

The interchange point between the Providence and Worcester ("P&W"') and Pan Am
Southern is located at Gardner, MA The interchange point between Remaining Springfield
Terminal System and Saint I awrcnce & Atlantic Railroad f"SLR") is located al Danville
Junction, ME Springfield Terminal, on behalf of Pan Am Southern and Springfield Terminal,
quotes a joint line rate division of $1,000 for the movement between Gardner and Danville
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Junction Neither Pan Am Southern nor Springfield Terminal is allocated a Terminal Credit. The
Remainder equals the entire $1,000 quoted division The Remainder is allocated 16 38% to Pan
Am Southern and 83 62% to Springfield Terminal because the traffic will move 29 route miles
over Pan Am Southern and 148 route miles over the Remaining Springfield Terminal System
Total revenues allocated to Pan Am Southern are IH and total revenues allocated to
Springfield Terminal arc |̂ ^H The revenue waybill will indicate a routing of P&W -
Gardner - Pan Am Southern - Ayer- Springfield Terminal - Danville Junclion-SLR-Auburn,
ME
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REDACTED EXHIBIT 2G

SPRINGFIELD TERMINAL JOINT USE AGREEMENT

THIS AGREEMENT (the "Agreement") is entered into as of this day of
, 2008, by and among Pan Am Southern LLC, a Delaware limited liability

Company (*-Pan Am Southern"), Springfield 'I erminal Railway Company ('"Springfield
Terminal"), a Vermont corporation that is a wholly-owned subsidiary of Pan Am Railways, Inc
("Pan Am", and collectively with Boston and Maine Corporation ("B&M") and Springfield
1 erminal, the "Pan Am System Parties") Pan Am Southern and Springfield Terminal are
referred to individually herein as a '"Party" and collectively as the "Parties".

RECITALS:

WHEREAS, Norfolk Southern, Pan Am, on behalf of itself and its subsidiaries,
including B&M, and Springfield Terminal entered into a Transaction Agreement (the
"Transaction Agreement"), dated as of | ], 2008, which provides, among other things, for
Norfolk Soulhem Railway Company ('"Norfolk Southern") and B&M to form Pan Am Southern,
and

WHEREAS, the Transaction Agreement provides for B&M and the other Pan
Am System Parties to sell in part and contribute in part certain railroad lines and trackage rights
owned or operated generally in New York. Vermont, Connecticut, Massachusetts, and New
Hampshire (the "Line", as more specifically defined in the Transaction Agreement) and certain
other related assets to Pan Am Southern (the "Contribution"); and

WHEREAS, Massachusetts Bay Transportation Authority ("MBTA") operates
passenger train service over a portion of the Line; and

WHEREAS, MBTA owns a line of railroad between CPF 312, at or near
Milcpost 311.97+, in the region of Aver, MA and Mileposl 329.55+. near Fitchburg, MA (the
"'MBTA Segment'"), which constitutes a portion of the operating rights included in the Line, and

WHEREAS, MBTA and one or more of the Pan Am System Parties arc parties to
several agreements that govern the rights and obligations of each relating to the provision of
passenger service, including passenger service on the Line that has been assigned to Pan Am
Southern; and

WHEREAS, pursuant to a Railroad Operating Agreement, Pan Am Southern
initially hired Springfield Terminal to perform as the designated operator ("Railroad Operator'*)
for all railroad operations on behalf of Pan Am Southern, including Pan Am Southern railway
operations required pursuant to this Agreement, and

WHEREAS, the Transaction Agreement provides for Pan Am Southern to grant
to Springfield Terminal overhead trackage rights for the movement of traffic in Springfield
Terminal's revenue waybill account ("Springfield Terminal Traffic") over certain rail lines of
Pan Am Southern ("'Subject Trackage" as is further defined herein) between the rail lines
remaining to Springfield Terminal immediately following the completion of the Contribution



thai lie north and cast of Willows, and a connection \\ilh the rait lines remaining to Springfield
Terminal thai lie south of Harvard, and

WHEREAS, the Parties acknowledge the operating constraints governing the use
of the Subject Trackage and limiting its use by Springfield Terminal to the extent set forth
herein; and

WHEREAS, the Transaction Agreement provides for Pan Am Southern to grant
to Springfield Terminal certain haulage rights for the movement of Intcrmodal Traffic and
Automotive Traffic, as hereinafter defined, between CPF 312 and an intermodal and automotive
facility to be constructed by Pan Am Southern in Mechanicvilie, NY (the "Mcchamcville
facility"); and

WHEREAS, Norfolk Southern, Pan Am, B&M and Springfield Terminal
obtained the prior consent of the Surface Transportation Board to consummate the transactions
set forth in the Transaction Agreement, including the grant of the trackage rights described
herein, and

WHEREAS, Norfolk Southern and 3&M formed Pan Am Southern in
accordance with the Transaction Agreement, and

WHEREAS, Pan Am Southern now wishes to grant Springfield Terminal
overhead trackage rights under the terms and conditions hereinafter provided; and

WHEREAS, MBTA has granted consent for Pan Am Southern to grant trackage
nghts over the MBTA Segment to Springfield Terminal as provided herein, and

WHEREAS, Pan Am Southern now wishes to grant Springfield Terminal
Haulage Rights, as defined herein, under the terms and conditions hereinafter provided, and

WHEREAS, given the structure of Pan Am Southern, the Parties desire to grant
Norfolk Southern third-party beneficiary status to enforce this Agreement on behalf of Pan Am
Southern, and

WHEREAS, the Parties desire to set forth the tcnns and conditions upon which
Springfield Terminal may use trackage nghts to transport Springfield Terminal Traffic over the
Subject Trackage,

NOW, THEREFORE, the Parties hereto, intending to be legally bound, agree as
follows.

SECTION 1. DEFINITIONS AND INTERPRETATION

(a) Interpretation Generally.

(i) Unless otherwise defined herein, all words, terms and phrases used in this
Agreement shall be construed in accordance with the generally applicable definition or
meaning of such words, terms and phrases in the railroad industry.



(u) Each definition m Ihib Agreement includes the singular and the plural, and
references in this Agreement to the neuter gender include the masculine and feminine
where appropriate References herein to any agreement or contract mean such agreement
or contract as amended As used in this Agreement, the word "including" means
"without limitation", and the words "herein", "hereof and "hereunder" refer to this
Agreement as a whole. All dollar amounts stated herein are in United Stales currency

(m) The Parties acknowledge that Springfield Terminal initially will he the
Railroad Operator for Pan Am Southern pursuant to the Railroad Operating Agreement
Unless the context requires otherwise, a reference to Pan Am Southern shall be a
reference to Pan Am Southern and its Railroad Operator Except when Springfield
Terminal is operating on behalf of Pan Am Southern pursuant to the Railroad Operating
Agreement its actions shall not be considered to be those of the Railroad Operator

(b) Capitalized Terms

All capitalized terms shall have the defined meaning set forth below

"AAR" shall mean the Association of American Railroads

"Abandonment Notice Period" shall have the meaning given to that term in Section
16(c)

"Abandonment Segment" shall have the meaning given to that term in Section 16(u)

"Agreement" shall have the meaning given to thai term in the introductory paragraph

''Automotive Traffic" shall mean finished automobiles, sport utility vehicles, vans
(including mini vans), trucks and other vehicles

"B&M" shall have the meaning given to that term in the introductory paragraph.

"Carload Operating Charges" shall mean those per carload mile charges imposed on
Pan Am Southern to operate freight rail service over the MBTA Segment

"Cars" means each loaded or empty railroad freight car (including platform and well rail
cars) or similar equipment.

"•Clearance File" shall have the meaning given to that term in Section 5(b)

"Contribution" shall have the meaning given to that term in the Recitals.

"CSXT" shall mean CSX Transportation, Inc.

"Effective Date" shall have the meaning given to that term in Section 1 l(a)



"End Points" shall mean: (U Harvard. MA at Mileposl 25 70. and (2) CPF 312 at
MilepObl311 97

"Equipment" shall mam and be con lined to hi-rail vehicles, track inspection equipment
and other non-revenue vehicles and machinery (other than locomotives) capable of being
operated on railroad tracks that, at (he time of an occurrence, arc (i) being operated on the
trackage upon which such occurrence takes place, or (n) are on the trackage upon which such
occurrence takes place, or on the adjoining nghl-of-way, for the purpose of maintenance or
repair thereof or the clearing of wrecks thereon.

"Exercise Notice"' shall have the meaning given to that term in Section 16(c)

"FMV" shall have the meaning given to that term in Section 16(c)

"Foreign Railroad*" shall mean a railroad that is not a party to this Agreement

"Governmental Authority"' shall mean any nation or government, any state or other
political subdivision thereof, and any entity exercising executive, legislative Judicial, regulatory
or administrative functions of or pertaining to government or any mediation body or arbitral
tribunal, including the STB

"Haulage Rights*" shall have the meaning given to that term in Section 2(b)(i)

"Haulage Traffic** shall have the meaning given to that term in Section 2('b)

"Hazardous Materials** shall mean any traffic moving on STCC 49-XXX-XX.

Inter modal Traffic** generally shall mean the movement of containers and trailers on44

rail cars

"JOC" shall mean that Joint Operating Committee of Pan Am Southern established
pursuant to the LLC Agreement

**JV Transaction Agreements" shall have the meaning given to that term in the LLC
Agreement

"Line*" shall have the meaning given to that term in the Recitals

"LLC Agreement"* shall mean that Limited Liability Company Agreement of Pan Am
Southern Railway LLC, by and between Norfolk Southern and B&M, and dated as of [
], 2008.

"Loss or Damage9* shall have the meaning given to that term in Section 8.



"Management Committee'" shall mean the Management Committee ol Pun Am
Southern as provided in the LLC Agreement.

"MBTA" shall have the meaning given to thai term m the Recitals

"MBTA Segment" shall have the meaning given to that icmi in the Recitals.

"Mechanic ville Facility" shall have the meaning given to that term in the Recitals

"Monthly Statement1" shall have the meaning given to that term in Section 7(a)

"Norfolk Southern" shall have the meaning given lo that term in the Recitals

"Pan Am1' shall have the meaning given to that term in the introductory paragraph.

"Pan Am Southern" shall have the meaning given to that term in the introductory
paragraph

"Pan Am Southern Cars"' shall mean Cars and Equipment in the revenue and/or car hire
account of Springfield Terminal

"Pan Am System Parties" shall have the meaning given to that term in the Recitals.

"Parties" shall have the meaning given to that term in the introductory paragraph.

"Party" shall have the meaning given to that term in the introductory paragraph.

"Person'" shall mean an individual or partnership, corporation, trust, association, limited
liability company. Governmental Authority or other entit>.

"Railroad Operator" shall have the meaning given to that term in the Recitals.

"Remaining Springfield Terminal" shall mean those lines owned or operated by
Springfield Terminal on the day after the Closing.

"Springfield Terminal" shall have the meaning given to (hat term in the introductory
paragraph.

"Springfield Terminal Cars" shall mean Cars and Equipment in the revenue and/or car
hire account of Springfield Terminal

"Springfield Terminal Capacity Improvements"" shall h.we the meaning given to that
term in Section 3(j).



"Springfield Terminal Capacity Study14 shall have the meaning given to that term in
Section 3(j)

"Springfield Terminal Traffic* shall have the meaning given to that term in the
Recitals

"STIi" shall mean the Surface Transportation Board or any successor entity thereto.

"Subject Trackage91 shall mean the certain lines of railroad generally running between
the End Points.

"Subject Traffic" shall have the meaning given to that term in Section 8(a).

"Trackage Rights" shall have the moaning given to thai term in Section 2(aHi)

"Transaction Agreement" shall have the meaning given to that term in the Recitals

"Use Invoice'" shall have the meaning given to that term in Section 7(a)

"Waiver Notice" shall have the meaning given to that term in Section 16(c)

(c) Successor Laws

A reference to any particular statute or regulation shall include a reference to any
successor statute or regulation

SECTION 2. TRACKAGE RIGHTS AND HAULAGE RIGHTS

(a) Trackage Riahls

(i) Pursuant to the Transaction Agreement and subject lo the termb set forth in
this Agreement, Pun Am Southern hereby grants Springfield Terminal trackage rights for the sole
purpose of transporting Springfield Terminal Traffic over the Subject Trackage, including the
MBTA Segment (collectively, "Trackage Rights") These rights consist of the right to operate its
trains, locomotives. Cars, and Equipment with its own crews over the entirety of the Subject
Trackage Springfield Terminal's use of the Trackage Rjghls shall be subject to the limitations
and restnctions set forth in this Section 2(a) and Section 3

(II) Springfield Terminal locomotives and crews operating over the Subject
Trackage shall be equipped to communicate with Pan Am Southern on radio frequencies
normally used by Pan Am Southern in directing train movements on the Subject Trackage

(III) Springfield Terminal's operations over the Subject Trackage shall ut all
times be subject to the direction and control of Pan Am Southern and comply in all respects with
the safety rules, operating rules and other regulations of Pan Am Southern.



(iv) Springfield Terminal shall make such arrangements with Pan Am
Southern as may be required to have all of its employees who shall operate its trains,
locomotives. Cars and Equipment over the Subject Trackage qualified for operation thereover
Pan Am Southern shall provide, and shall cause its Railroad Operator to provide, reasonable
cooperation and assistance in the qualification of Springfield Terminal operating (train and
engine) crews for service over the Subject 'I rackagc upon request Springfield Terminal
supervisory personnel who have been qualified to operate over the Subject frackage may qualify
other Spnngllcld Terminal employees for operation of trains over the Subject Trackage

(b) Haulage Riuhts. Pursuant to the Transaction Agreement and subject to the terms
set forth in this Agreement, Pan Am Southern hereby grants Springfield Terminal haulage rights
(collectively, the "Haulage Rights") between CPF 312 and the Mcchanicville Facility

("Haulage Traffic").

SECTION 3. USE AND RESTRICTIONS ON USE OF TI1K SUBJECT TRACKAGE

(a) Traffic moving pursuant to this Agreement shall at all limes remain in the
revenue waybill and car hire accounts of Springfield Terminal while moving over the tracks of
Pan Am Southern

(b) Pan Am Southern shall not be entitled to any line haul revenue for the
handling of Haulage Traffic, or movement of traffic pursuant to the Trackage Rights, nor shall
Pan Am Southern participate in the routing of, nor appear in lanfls, waybills or other shipping
documents as a participating carrier in connection with, the movement of any of the same

(c) Springfield Terminal's use of Subject Trackage pursuant to the trackage
rights grant shall be in common with Pan Am Southern, and other than as explicitly set forth
herein. Pan Am Southern's right to use the Subject Trackage shall not be diminished by this
Agreement

(d) Springfield Tcrminars operations over the Subject Trackage shall at all
times be subject to the direction and control of Pan Am Southern and comply in all respects with
the safety rules, operating rules and other regulations of the Pan Am Southern.

(c) In its exercise of the Trackage Rights grant, Springfield Terminal may
operate trains in either direction over the Subject Trackage

(f) In its exercise of the Trackage Rights grant. Spnnglicld Terminal may use
its Trackage Rights only to move traffic between*

(i) an interchange with CSXT south of Harvard and Springfield
Terminal's own line at Willows; and



(u) customers local to the Springfield renn in ill's line south of Harvard
and Springfield Terminal's line north of Willows, and

(m) a connection with the Providence and Worchcstcr at Worcester,
MA and Springfield Terminal's line north of Willows; and

(iv) Aycr and an interchange with CSX f at Barbers, south of Harvard,
but only for movements of empty Equipment originating at Aycr, such empty Equipment
to be picked up by through (rams that are operated by Springfield Terminal pursuant to
this Agreement, and

(v) Ayer and Springfield Terminal's own line at Willows, but only for
movements of traffic originating at Ayer that, in addition, is cither (A) dimensional traffic
requiring the use of the Ayer - Barber line segment or (B) empty Equipment originating
at Ayer, such dimensional traffic or empty equipment to be picked up by through trains
that arc operated by Springfield Terminal pursuant to this. Agreement

(g) Except as provided in Section 3(Q(in) and Section 3(f)(iv), Springfield
Terminal muy use its Trackage Rights solely to operate its trains in overhead movements. The
Trackage Rights shall not include the right of ingress and egress to any tracks, switches, turnouts,
or other track classifications that connect to any point along the Subject Trackage except the End
Points.

(h) Except as may otherwise be permitted by this Agreement, Springfield
Terminal shall not use any part of the Subject Trackage for the purpose of switching, storage or
servicing Cars or bquipmcnt. or the making or breaking up of trains, provided, however, that
Springfield I ciminal may use such auxiliary Subject Trackage us may be designated by the
Railroad Operator as necessary for the handling of locomotives or Cars bad ordered en route.

(i) Springfield Terminal may not, pursuant to this Agreement, grant haulage
rights, trackage rights, or other operating rights of any nature on or over the Subject Trackage to
any other Person

(j) Tn its exercise of the Trackage Rights grant, Springfield Terminal may not
move, in any one calendar year, over the Subject Trackage more than one hundred twenty
percent (120%) of Cars, loaded or empty, in the aggregate (counting each one-way movement as
a single movement) that moved over the Subject Trackage in 2007, unless and until* (i)
Springfield Terminal funds fifty percent (50%) of a study (the "Springfield Terminal Capacity
Study1*, to be conducted by an independent third party) to identify the capacity improvements
("Springfield Terminal Capacity Improvements") necessary to handle the potential additional
traffic with no negative impact on Pan Am Southern, and (11) the Springfield Terminal Capacity
Improvements are constructed at Springfield Terminal's sole risk and expense Should the
Springfield Terminal Capacity Improvements be constructed, Ihe number of Cars, loaded or
empty, Springfield Terminal may move over the Subject Trackage in any one calendar year shall
be expanded only by an amount equal to the added capacity Pan Am Southern agrees to fund
fifty (50%) of the Springfield Terminal Capacity Study Pan Am Southern shall have the right to



approve the individual Springfield Terminal Capacity Improvements constructed, but such
approval shall not be unreasonably withheld, provided the Springfield Terminal Capacity
Improvements conform to the recommendations ofthc Springfield Terminal Capacity Study

(k) Springfield Terminal Cars shall not move on trains transporting Norfolk Southern
Intcrmodal "IralYic or Automotive Traffic unless Norfolk Southern and the JOC consent

SECTION 4. INFRASTRUCTURE

(a) Maintenance

(i) Pan Am Southern shall be solely responsible for the maintenance, repair,
and renewal ofthc Subject Trackage. Pan Am Southern shall arrange to keep and
maintain the Subject Trackage in reasonably good condition for the use herein
contemplated, such condition (following the upgrading anticipated by the Transaction
Agreement) not to be, as to Hill Yard, less than industry yard standard but in any event
not less than Federal Railroad Administration Class 1, and, as to the remainder of the
Subject Trackage, less than Federal Railroad Administration Class 2 (or any replacement
of it), subject to normal slow orders and the like, but Pan Am Southern does not
guarantee the condition of the Subject Trackage or that operations thereover will not be
interrupted. Pan Am Southern shall take reasonable steps to ensure that any interruptions
will be kept to a minimum and shall use commercially reasonable efforts to avoid such
interruptions

(ii) Existing connections or facilities connecting the trackage owned or
operated by Springfield Terminal with those ofthc Subject Trackage shall continue to he
maintained, repaired, and renewed by and at the expense of the party or parties
responsible for such maintenance, repair, and renewal under applicable agreements

(b) Infrastructure Improvements

Pan Am Southern from time to time may make changes in, additions and betterments to,
or retirements from, Ihc Subject Trackage as shall, in its judgment, be necessary or desirable for
the economical or safe operation ofthc Subject Trackage or as shall be required by any law, rule,
regulation, or ordinance promulgated by any Governmental Authority having jurisdiction,
provided that no such retirement shall materially affect operations over the Subject Trackage.
Such additions and betterments shall become a part of the Subject Trackage and such retirements
shall be excluded from the Subject Trackage

(c) Loss of Use of the Line

(i) Other than as specifically set forth in this Agreement, Springfield
Terminal shall not have, pursuant to this Agreement, any claim against Pan Am Southern
for liability on account of Loss or Damage of any kind in the event the use of the Subject
Trackage by Springfield Terminal is interrupted or delayed at any time by any cause



(n) If the Subject 'trackage is unavailable for service due lo a derailment, line
outage or other interruption of service, then Pan Am Southern shall cooperate and
consult, and shall cause its Railroad Operator to cooperate and consult, with Springfield
Terminal in order to address any resulting backlog of trains over a period of time
following the resolution of such derailment as may be required to reduce such backlog of
Springfield Terminal Traffic or trains. The operation of such trams shall be prioritized
according to service standard protocols to be developed by the JOC

SECTION 5. MANAGEMENT AND OPERATIONS

(a) Dispatching

(i) Pan Am Southern, through its Railroad Operator, shall have exclusive
control over the management and dispatching of the Subject Trackage Dispatching of
the Subject Trackage shall be conducted in a manner as to afford each of Pan Am
Southern and Springfield Terminal, and any other present or future user of the Subject
Trackage (or any portion thereof) the most economical and efficient movement of its
traffic over the Subject Trackage consistent with the demands and needs of other
authorized users For the purposes of dispatching, trams of the same class shall be treated
with equal priority, with the four (4) classes of trams (in order of priority) being-

(1) Passenger;

(2) Unit trains carrying Intermodal Traffic or Automotive Traffic,

(3) Regular (unit and freight trains not scheduled to set off/pick up en
route), and

(4) Other (includes trains and equipment that must operate at restricted
speeds, i e, local, work, or other such equipment movements),

provided, that in the event of a conflict, the dispatcher shall be empowered lo deviate
from the priorities set forth herein in order to employ best practices to efficiently move
all trams

(n) Springfield Terminal shall have the right to station a Springfield Terminal
employee or agent in the dispatch center operated by Pan Am Southern or its Railroad
Operator. Said person shall be present solely as an observer, and shall have no authority
to control the movement of trains or otherwise interfere with or adjust the operation of
trains, Cars or Equipment operating on the Subject Trackage

(b) Dimensional Loads/Excess Clearance C«trs

In the exercise of its Trackage Rights grant, but not its Haulage Rights grant, Springfield
Terminal shall have the right to operate all dimensional loads and excess clearance railcars for
handling over the Subject Trackage, subject to a clearance file (the "Clearance File") applicable
to traffic of Pan Am Southern and all other carriers authorized to operate over the line Pan Am
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Southern shall promptly inform Springfield Terminal of any changes, made lo the Clearance File,
provided, however, that for so long as Springfield Terminal shall be the Railroad Operator, all
changes in the Clearance file shall be assumed 10 ha\e been communicated Lo Springfield
Terminal

(c) Compensation

Springfield Terminal shall compensate Pan Am Southern for the use of the Subject
Trackage in accordance with Appendix B Compensation.

(d) Mileage, Car Hire and Carload Operating Charges.

All mileage and car hire charges accruing on Springfield Terminal Cars on the Subject
Trackage shall he assumed by Springfield Terminal and reported and paid by it directly All
Carload Operating Charges shall be paid by Pan Am Southern

SECI ION 6. COMPLIANCE WITH APPLICABLE LAWS AM) RLLKS

(a) hach of Pan Am Southern and Springfield Terminal shall comply, and Pan Am
Southern shall cause its Railroad Operator to comply, with all applicable federal, state and local
laws, rules, regulations and orders promulgated by any Governmental Authority that relate to the
operations contemplated hereundcr If any fine, penalty, cost or charge is imposed or assessed
on or against either of them by reason of the other Parly's non-compliance (or, in me case of Pan
Am Southern, the non-compliance of the Railroad Operator, for which Pan Am Southern shall be
responsible) with any such laws, rules, regulations or orders, such non-complying Party shall
reimburse and indemnify the olher Party for or on account of any such line, penalty, cost or
charge, and all expenses and attorney's fees incurred in lonnecuon therewith, and. lo Ihe extent
feasible, such non-complying Parly shall defend the interests of that oilier Party in any related
legal proceeding free of cost, charge or expense lo that other Party

(b) Without affecting the generality of the foregoing Section 6(a), each of Pan Am
Southern and Springfield Terminal shall comply, and Pan Am Southern shall cause Us Railroad
Operator lo comply, with the provisions of the Federal Locomotive Inspection Act and the
tedcral Safety Appliance Act, as amended, and any other applicable federal and stale and local
laws, regulations and rules respecting Ihe operation, condition, inspection and safely of its trains,
locomotives. Cars and Equipment while such trains, locomotives. Cars, and Equipment are being
operated over Ihe Subject Trackage Each of those Parties shall indemnify, protect, defend, and
save harmless the other Party from and against all fines, penalties and liabilities imposed upon
such Party under such laws, rules, and regulations hv any Governmental Authority or court
havingjurisdiction. when attributable solely to the failure of indemnifying Party (or, in ihc case
of Pan Am Southern, the failure of the Railroad Operator, for which Pan Am Southern shall be
responsible) to comply with Us obligations in this regard.

(c) Springfield Terminal's trains shall not include locomotives. Cars or Equipment
which exceed the width, height, \\ eight or other restrictions or capacities of the Subject Trackage
as contained in the Clearance File maintained bv Pan Am Southern, and no tram shall contain
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locomotives. Cars or Equipment which require speed restrictions or other movement restriction**
below the maximum authorized freight speeds as pro\ idcd by Pan Am Southern's operating rules
and regulations, without the prior consent of Pan Am Southern. The IOC shall make proper
accommodation for exceptions, should that be reasonable, necessary, and practicable

(d) If any employee of Springfield 'lemnnal shall neglect, refuse, or fail to abide by
Pan Am Southern's rules, instructions and restrictions governing the operation on or along Pan
Am Southern's property, such employee shall, upon written request of Pan Am Southern, be
prohibited by Springfield Terminal from working on Pan Am Southern's property If any party
shall deem it necessary to hold a formal imesligalion to establish such neglect, refusal, or failure
on the part of any employee of Springfield Terminal, then upon such notice presented in writing.
Springfield Terminal shall promptly hold an investigation in which all Parties concerned shall
participate, with each Party bearing the expense for its officers', counsel's, witnesses' and
employees' participation. Springfield I crmmal shall give notice of such investigations to its
employees, and such investigation shall be conducted in accordance with (he terms and
conditions of schedule agreements between the employer and its employees If the result of such
investigation warrants, such employee shall, upon written request by Pan Am Southern, be
withdrawn by Springfield Terminal from service on Pan Am Southern's property and Springfield
Terminal shall release and indemnify Pan Am Southern from and against any and all claims and
expenses because of such withdrawal.

SECTION 7. INVOICES ANJ) PAYMENT OF BILLS

(a) On or before the 15* day of each calendar month during the term of this
Agreement, the Railroad Operator shall prepare on behalf of Pan Am Southern a monthly
statement setting forth the number of Springfield Terminal Cars operated o\er the Subject
Trackage during the month (the "Monthly Statement") and an invoice (the "Use Invoice") The
Monthlv Statement shall he in electronic format, and shall contain a detailed list of the
Springfield Terminal C ars that mo\cd during the subject month, which list shall include, for each
Car, information relating to such Cars that Pan Am Southern may reasonably request in
connection with accounting for the use of the scr\ ices and rights provided hereunder The
Monthly Statement and the Use hnoice shall bo delivered to Springfield I crmmal and
Springfield Terminal shall make payment to Pan Am Southern within thirty (30) days after Ihe
dale of receipt of such Use Invoice

(b) Any dispute regarding the details of a Monthly Statement or amount of a Use
Invoice shall be reconciled between the Parties pursuant to Section 14. and any adjustment
resulting from such reconciliation shall he reflected in a subsequent Use Invoice If Springfield
Terminal disputes any portion of a Use Invoice, it shall nevertheless pay such Use Invoice in full
subject to adjustment upon resolution of the dispute; provided, however, that (i) no exception to
any charge in a Use Invoice shall be honored, rccogm/cd or considered if filed after the
expiration of three (3) years from the date of the Use Invoice, and (n) no invoice shall be
rendered more than three (3} years (a) after the last day of the calendar month in which the
expense covered thereby is incurred, or (b) in the case of charges disputed as to amount or
liability, after the amount owed or liability therefor is established Any claim for the adjustment
of a Monthly Statement or Use Invoice shall be deemed to be waived if not made in writing
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within three (3) years after the dale of the relevant Monthly Statement for statement adjustments
and the date of the relevant Use Invoice for invoice adjustments

(c) Pan Am Southern and Springfield Terminal shall each have the right, at its own
expense, to audit the records of any other Party pertaining to the use of the Subject Trackage
under this Agreement, and any Monthly Statement, Use Invoice or other invoice issued by Pan
Am Southern pursuant to this Agreement, provided such audit is initiated at any time within
three (3) years of the date of the relevant Use Invoice or other invoice (as applicable) relating to
this Agreement. All such audits shall be conducted at reasonable intervals, locations, and times
All such audits shall he prosecuted with reasonable due diligence, haeh Parly agrees that all
information disclosed to it or ib representatives in connection with such an audit will be held in
strictest confidence and will not be disclosed to any third party (other than to an arbitrator in
connection with an arbitration conducted pursuant this Agreement or as required by applicable
law) Any adjustment resulting from an audit conducted pursuant to this Section 7(c) with
respect to which the Parties are in concurrence shall be reflected in a subsequent Use Invoice

(d) Invoices rendered pursuant to the provisions of this Agreement, other than Use
Invoices, shall include direct labor and material costs, together with the surcharges, overhead
percentages, and Equipment rentals as specified by Pan Am Southern at the time any work is
performed by Pan Am Southern for Springfield Terminal, or shall include actual costs and
expenses, upon mutual agreement of the Parties

SECTIONS. LIABILITY

As between the Parties hereto, responsibility for all claims, liabilities, demands,
actions at law or equity, judgments, settlements, losses, damages and expenses of every
character, including any loss or destruction of, or damage to, any property whatsoever, and any
injury to or death of any person or persons whomever (including employees of the Parties),
resulting from, arising out of, incidental to or occurring in connection with this Agreement
("1 oss or Damage"), shall be allocated as follows, without regard to considerations of fault or
negligence (except as otherwise specifically provided for hereinafter)-

(a) Springfield Terminal Cars moving pursuant to this Agreement shall, for the
purposes of this Section 8, he referred to as "Subject Traffic" Otherwise, for the purposes of
assigning responsibility for Loss or Damage under this Section 8 (including but not limited to
Section 8(d)) as between the Parties, the trains, Cars and Equipment of a Foreign Railroad shall
be considered to be the trains. Cars and Equipment of Pan Am Southern. By way of illustration
only, if, for example. Pan Am Southern were to grant D&H trackage rights pursuant to a
trackage rights agreement, then traffic moving pursuant to that D&I1 trackage rights agreement
would he considered Pan Am Southern traffic

(b) Springfield Terminal shall be responsible for (1) Loss or Damage to Equipment
in Us revenue waybill account and the lading therein; and (2) to the extent not allocated pursuant
to Section 8(c)(l), Loss or Damage arising from or growing out of its negligence or willful
misconduct or that of its officers, agents, contractors, or employees, cither solely or in
conjunction with a third party.
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(c) Pan Am Southern shall bo responsible for (1)1 oss or Damage to Equipment in
its revenue waybill account and the lading therein, and (2) to the extent not allocated pursuant to
Section 8(b)(l), Loss or Damage arising from or growing out of its negligence or willful
misconduct or that of its officers, agents, contractors (including the Railroad Operator), or
employees, cither solely or in conjunction with a third party

(d) Loss or Damage arising from or growing out of the negligence or willful
misconduct of both Springfield Terminal and Pan Am Southern (or their respective officers,
agents, contractors or employees) shall be borne by the Parties in proportion to their fault

(e) To the extent responsibility for Loss or Damage is not allocated pursuant to
Section 8(b), S(c), and 8(d) such responsibility for Loss or Damages shall be (0 borne solely by
Springfield Terminal if the involved trains arc handling only Subject Traffic, or (ii) borne by
each of Pan Am Southern and Springfield Terminal in proportion to the number of Cars in such
trams that are moving in that Party's revenue waybill account or car hire account

(0 Notwithstanding anything to the contrary in Section 8(b), Section S(c), Section
8(d), and Section 8(c) above, when any damage to or destruction of the environment, including
without limitation land, air, water, wildlife, and vegetation, or to third parties from substances
transported in Cars or contained in locomotives occurs with one or more trains handling Subject
Traffic being involved, then, as between themselves, (i) Pan Am Southern shall he solely
responsible for any damage or destruction to the environment and to third parties which results
solely from a substance transported in Pan Am Southern Cars and/or contained in a Pan Am
Southern locomotive which was released, (11) Springfield Terminal shall be solely responsible for
any damage or destruction to the environment and to third parties which results solely from a
substance transported in Subject Traffic and/or contained in a Springfield Terminal locomotive
which \\as released, and (in) responsibility for damage or destruction to the environment and to
third parties which results from one or more substances which was (or were) being transported in
Cars, Equipment or locomotives in the revenue waybill and car hire accounts of both Springfield
Terminal and Pan Am Southern which was (or were) released shall be borne by the Parties in
proportion to the total number of such Cars, Equipment or locomotives in that Party's revenue
waybill or car hire account from which there was (or were) such a release

(g) Notwithstanding anything to the contrary in this Section 8, if (i) Loss or Damage
occurs with one or more trains being involved, (ii) one or more of the involved trains is handling
(A) only Subject Traffic or (B) both Subject Traffic and Pan Am Southern Cars; (in) such Loss
or Damage is attributable solely to the Gross Negligence or Willful or Wanton Misconduct of
only one of the Parties (or of Springfield Terminal in its role as the Railroad Operator for Pan
Am Southern), and (iv) such Gross Negligence or Willful or Wanton Misconduct is the direct or
proximate cause of such Loss or Damage, then the Party to which such Gross Negligence or
Willful or Wanton Misconduct is attributable shall assume all liability, cost and expense in
connection with such Loss or Damage The Parties agree that, for purposes of this Section 8(g),
(1) "Gross Negligence or Willful or Wanton Misconduct" shall be defined as "the intentional
failure to perform a manifest duty in reckless disregard of the consequences as affecting the life
or property of another, such a gross want of care and regard for the rights of others as to justify
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Ihc presumption of willfulness and wantonness" and shall include, by definition, acts or
omissions of any Jib employees while under the influence of drugs or alcohol, and (2) Subject
Traffic being handled in haulage shall be considered Pan Am Southern Cars

(h) If any suit or action shall be brought against any Party for Loss or Damage which
under the provisions of this Agreement are in whole or in part the responsibility of another Party,
said responsible Party shall be notified in writing by the Party sued, and the Party so notified
shall have the right and be obligated to take part in the defense of such suit and shall pay its share
of the judgment and the costs and expense incurred in such suit in accordance with the terms of
this Section 8.

(0 In every case of death or injury suffered by an employee of one of the Parlies,
when compensation to such employee or employee's dependents is required to be paid under any
present or future stale or federal worker's compensation, occupational disease, employers'
liability or other law, and one or more of the Parties under provisions of this Agreement is/arc
required to pay same or a portion of same in installments over a period of time. s»aid Party or
Parties shall not be released from paying any such future installment^) by reason of the
termination of this Agreement prior to any of the respective datc(s) upon which any such future
installments arc to be paid.

(j) Whenever any liability, cost or expense is assumed by or allocated to a Party
under this Section 8, that Party shall (i) forever protect, defend, indemnify and save harmless the
other Party from and against that liability, cost and expense, regardless of whether such liability,
cost and expense was caused in whole or in part by the fault, failure, negligence, misconduct,
malfeasance or misfeasance of the Party indemnified, or their directors, officers, agents or
employees, and (li) defend such Party against such claims xvuh counsel selected by the
responsible Party and reasonably acceptable to thu indemnified Part\

(k) Kach of Pan Am Southern and Springfield Terminal shall investigate, adjust and
defend all cargo related claims filed with it in accordance with 49 IT S C Section 117U6 or 49
C.F.K Section IOCS, or in accordance with any applicable transportation contract entered into
pursuant to 49 U S.C. Section 10709.

(I) All costs and expenses in connection with the investigation, adjustment and
defense of any claim or suit (other than cargo-related claims made against a Party by a customer
whose traffic was moving in the revenue and/or car hire account of such Party) under this
Agreement shall be included as cosls and expenses in applying the liability provisions of this
Section 8, provided, however, that salaries or wages of full-time agents, full-time attorneys and
other full-time employees of any Party engaged directly or indirectly in such work shall be borne
by such Party.

(m) No Party shall settle or compromise any claim, demand, suit or cause of action
(other than a cargo-related claim filed with it in accordance with 49 U.S C. Section 11700 or 49
C.F.R. Section 1005, or in accordance with any applicable transportation contract entered into
pursuant to 49 U S C Section 10709) for which another Party has any liability under this
Agreement without the concurrence of such other Party if the consideration for such settlement

15



or compromise exceeds Thirty-l'ivc Thousand Dollars (US) (535,000) 'I he foregoing amount of
Thirty-Five Thousand Dollars ($35,000) shall he adjusted annually consistent with the provisions
of Section 2(b) and Section 2(c) of Appendix B

(n) Each Party shall indemnify and hold harmless the other Parties against any and all
costs and payments, including benefits, allowances, and arbitration, administrative and litigation
expenses, an sing out of claims or grievances made by or on behalf of or lawsuits brought by or
on behalf of its own employees or their collective bargaining representatives, either pursuant to
employee protective conditions imposed by a governmental agency upon the agency's approval
or exemption of this Agreement and operations hcrcunder or pursuant to a collective bargaining
agreement. It is the Parties1 intention that each Party shall bear the full costs of protection of its
own employees under employee protective conditions that may be imposed, and of grievances
filed by its own employees arising under Us collective bargaining agreements with its employees
Similarly, each Party agrees to indemnify and hold harmless the other Parties against any and all
costs and payments, includingjudgments, damages, attorneys* fees and litigation expenses,
arising out of claims, lawsuits and actions brought by or on behalf of its own employees pursuant
to any provision of law, including common law, and based on employment arising out of the
operations covered by this Agreement, except to extent otherwise specifically provided in this
Agreement.

SECTION 9. RERAIMNG, WRECKING, BAD ORDERS AND RKPAIRS

(a) Whenever one or more Cars and/or locomotives in the account of Springfield
Terminal requires rcraihng, wrecking service or wrecking tram service, Pan Am Southern shall
arrange for the provision of such service, including the repair and restoration of roadbed, the
Subject Trackage and structures Pan Am Southern shall promptly inform Springfield Terminal
of its intent to proceed with wrecking service or wrecking train service, and shall permit a
Springfield Terminal representative to be present on the scene, to work in concert with the
employees of Pan Am Southern and its Railroad Operator to manage such wrecking service or
wrecking train service The cost, liability and expense of the foregoing, including without
limitation loss of, damage to. or destruction of any property whatsoever and injury to and death
of any person or persons whomsoever or any damage to or destruction of the environment
whatsoever, including without limitation land, air, water, wildlife, and vegetation, resulting
therefrom shall be apportioned in accordance with the provisions of Section 8 hereof All
locomotives, Cars, Equipment and salvage from the same so picked up and removed which is
owned by or under the management and control of or used by Springfield Terminal at the time of
such wreck, shall be promptly delivered to it.

(b) If any Cars or locomotives of Springfield Terminal are bad ordered en route on
the Subject Trackage and it is necessary that they be set out, those Cars or locomotives shall,
after being repaired, be picked up by Pan Am Southern, or if agreed upon by the parties, Pan Am
Southern will transport them to a mutually acceptable location to be picked up by Springfield
Terminal Pan Am Southern may, upon request of Springfield Terminal and at the expense of
Springfield Terminal, unless otherwise provided for in the Field and Office Manuals of the
Interchange Rules of the AAR, furnish required labor and material to perform light repairs
required to make such bad ordered Cars or locomotives safe and lawful for movement, and
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billing for this work shall be at rules prescribed in, and submitted pursuant lo, ihe Held and
Office Manuals of the Interchange Rules of the AAR

SECTION 10. FORCE MAJEURE

The obligations, other than payment obligations, of Springfield Terminal and Pan Am
Southern under this Agreement shall be subject to force majcurc (including flood, earthquake,
hurricane, tornado, or other such severe weather or climatic condition, not, wreck, derailment,
washout, explosion. Acts of God, act of terrorism and public enemy, war, blockage, insurrection,
vandalism or sabotage, fire, strike, lockout or labor dispute, embargoes or AAR service orders,
or governmental laws, orders or regulations, and other causes or circumstances beyond the
control of the Party invoking such force majcure as an excuse for nonpcrformancc), but only as
long as, and to the extent that, such force majcure shall reasonably prevent performance of such
obligations by the affected Party. In the event that an event of force majcure impairs cither of
Springfield Terminal's or Pan Am Southern's ability to fulfill its obligations to the other Parties
under this Agreement, said Party shall take all commercially reasonable measures lo restore
performance of its obligations in a timely manner

SECTION 11. TERM AND TERMINATION

(a) This Agreement shall become effective following the latest date of (a) the date
first wnlien above, (b) receipt of any required regulatory approvals or exemptions, and (c) Ihe
expiration of any lime penods required by the issuance of labor notices by ihe Parties, should
such labor notices be required ("Effective Date"). The Parlies shall delerminc Ihe Effective Dale
through an exchange of written correspondence

(b) This Agreement shall commence on Ihe Effective Date and shall continue until
terminated by mutual agreement

(c) Termination of this Agreement shall not relieve or release any Party hereto from
any obligations assumed or from any liability which may have arisen or been incurred by such
Party under Ihe lerms of this Agreement prior lo lermmulion hereof, nor shall it terminate any
underlying right, or contingent right, of movement pursuant to ihe trackage rights granl

SECTION 12. SUCCESSORS AND ASSIGNS.

(a) This Agreement shall inure to the benefit of and be binding upon each of the
Parties and their respective successors and permitted assigns Third party beneficiary status shall
inure lo Ihe benefit of Norfolk Southern and each of its successors and permitted assigns

(b) Except as otherwise specifically provided hereinafter, no Party may assign this
Agreement, or any of its rights, interests or obligations hereundcr, including by operation of law.
without the prior consenl in writing of the other Parties, which consent may be withheld at the
discretion of such other Parties.
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(c) In the event of a sale of substantially all of the assets or business of Springfield
Terminal, or the merger or consolidation ot Springfield Terminal into or with a firm or
corporation not controlled by Springfield I crmmal, Springfield Terminal may, without the prior
consent of Pan Am Southern, assign this Agreement to such firm or corporation acquiring
substantially all of the assets or business of Springfield Terminal, or merging or consolidating
with Springfield Terminal, provided, however, lhal such assignment shall not extinguish or
(except in the case of merger or consolidation) transfer any liability or obligation of Springfield
Terminal under this Agreement that existed prior to such assignment

(d) In the event of a sale of substantially all of the assets or business of Pan Am
Southern, or the merger or consolidation of Pan Am Southern, Pan Am Southern may, without
the prior consent of Springfield Terminal, assign this Agreement to such firm or corporation
acquiring substantially all of the assets or business of Pan Am Southern, or merging or
consolidating with Pan Am Southern; provided, however, that such assignment shall not
extinguish or (except in the case of merger or consolidation) transfer any liability or obligation of
Pan Am Southern under this Agreement that existed prior to such assignment

SECTION 13. NOTICE

Any notice required or permitted to be given by one Party to the other Party under this
Agreement shall be deemed given on the date sent by certified mail, or by such other means as
the Parties may mutually agree, and shall be addressed as follows

If to Pan Am
Southern*

Chairman
Pan Am Southern LLC
c/o Pan Am Railways
Iron Horse Park
North Hillcrica, MA 01862-1692

With a copy to
Norfolk Southern:

MikcR McClellan
Vice President - Intennoda! and

Automotive Marketing
Norfolk Southern Corporation
Three Commercial Place
Norfolk, Virginia 23510-2191

and

Vice President - Law
Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510
(757)629-2374
(757) 533-4872 (fax)
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11" to Springfield David A Fink
Terminal' President

Springfield terminal Railway Company
c/o Pan Am Railways
Iron Horse Park
North Hillcnca. MA 01862-1692
(978)663-1186
(978) 6h3-6907 (fax)

With a copy to Robert Cullifonl
Vice President Law
Pan Am Systems
Iron Horse Park
North Billcnca, MA U1802-1692
(603) 766-2002
(603) 766-2094 (tax)

Any Party (or Norfolk Southern) may provide notice of changes in the above addressees
to the others by personal service or certified mail.

SECTION 14. DISPUTE RESOLUTION

(a) Reference to JOC

Any dispute, controversy or claim between Ihe Parties and arising out of or
relating to this Agreement or the breach, termination or validity thereof ("Dispute") shall be
referred to the JOC (for Pan Am Southern) for resolution and if the Parties are unable to resolve
Ihe dispute, it will be referred, in writing, to the Management Committee (tor Pan Am Southern)
to resolve

(b) Reference for \-ormal Dispute Resolutio.n_

Any Dispute not resolved within sixty (60) days after receipt by any of the
involved parties of written notice of reference of such Dispute to the Management Committee
pursuant to Section I4(a). shall be submitted, by cither Party for formal dispute resolution
pursuant to Section 14(c)

(c) Formal Dispute Resolution

(i) Submission to Jurisdiction. Each of the Parties hereby (A) consents to
submit itself to the exclusive jurisdiction of any Federal or slate court located in the State of
Delaware (the "Delaware Courts") in any action to enforce or in aid of the agreement to arbitrate
in Section 14(c)(ii) herein or for provisional relief to maintain Ihe status quo or prevent
irreparable harm pending the appointment of the arbitrator, and to the non-exclusive jurisdiction
of the Delaware Courts for enforcement of any award issued hercundcr, (B) agrees thai it will not
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attempt to deny or defeat such personal jurisdiction by motion or oiher request for leave from
any such court, and (C) waives any objection based on forum non convcmens or any other
objection to venue thereof

(u) Dispute Resolution Each of the Parties stipulates and agrees that any
Dispute that is not resolved pursuant to Section 14(a) will be submitted for formal dispute
resolution, if at all, to mandatory and binding arbitration, in Washington. D.C , by a single
arbitrator, under the Commercial Arbitration Rules and the Large Complex Case Procedures of
the AAA then in effect (the "Rules"), under the following terms and conditions:

(A) Selection of Arbitrator A single independent arbitrator shall be
appointed by the AAA using the listing, ranking and stnking procedure in the Rules. Any
arbitrator appointed by the AAA shall be a retired judge or a practicing attorney with no less than
fifteen years of experience with large commercial cases and an experienced arbitrator

(13) Conduct of Arbitration The arbitration shall be held and the
award shall be issued in Washington, D C. In addition to money damages, the arbitrator may
award any remedy provided for under applicable law and the terms of this Agreement, including,
without limitation, specific performance or other forms of mjunctive relief. The arbitrator shall
apply the law of the State of Delaware to the substance of the Dispute and will have no power or
authority, under the rules of the AAA or otherwise, to amend or disregard any provision of this
Agreement

(C) Replacement of Arbitrator Should the arbitrator refuse or be
unable to proceed with arbitration proceedings, a replacement arbitrator will be selected using
the same method of selection as the original arbitrator

(D) fmdmus and Conclusions The arbitrator will, after reaching
judgment and award, prepare and distribute to the parlies a written award including the findings
of fact and conclusions of law relevant to such award and containing an opinion setting forth the
reasons for the giving or denial of any award.

(E) Time is of the Essence The arbitrator is hereby instructed that
time is of the essence in the arbitration proceeding, and that the arbitrator shall have the right and
authority to issue monetary sanctions against any party if, upon a showing that such party is
unreasonably delaying the proceeding

(F) Temporary Equitable Relief By agreeing to arbitration, the panics
do not intend to deprive any Delaware Court of its jurisdiction to issue a pre-arbitral injunction,
pre-arbitral attachment, or other order in aid of arbitration proceedings and the enforcement of
any award. Without prejudice to such provisional remedies as may be available under the
jurisdiction of a Delaware Court, the arbitrator shall have full authority to grant provisional
remedies and to direct the parties to request that any court modify or vacate any temporary or
preliminary relief issued by such court, and to award money damages for the failure of any party
to respect the arbitrator's orders to that effect

(G) Consolidation The parties arc committed to the prompt and
efficient resolution of Disputes Accordingly, if more than one Dispute arise under this
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Agreement and/or tiny other J V 'I ransaction Agreement, such Disputes may be brought in a
single arbitration If more than one arbitration is brought with respect lo Disputes under this
Agreement and/or any JV Transaction Agreement, then any party may request that any
arbitration or any new Dispute arising under this Agreement or any other J V 'I ransaction
Agreement be consolidated into any prior arbitration The new Dispute or arbitration shall be so
consolidated, provided that the arbitrator for the prior (or first filed) arbitration determines that
(x) the new Dispute or arbitration presents significant issues of law or fact common with those in
the pending arbitration, (y) no party w.ould he unduly prejudiced and U) consolidation under
such circumstances would not result in undue delay for the pnor arbitration Any order of
consolidation issued by such arbitrator shall be final and binding upon the parties Unless the
parties otherwise agree, the arbitrator appointed first in time shall serve as the arbitrator for the
consolidated arbitration. The parties waive any right they have to appeal or to seek interpretation,
revision or annulment of such order of consolidation under the Rules or in any court The Parties
agree that upon such an order of consolidation, they will promptly dismiss any arbitration
brought under this Agreement, the subject of which has been consolidated into another arbitral
proceeding

(H) Discovery. Recognizing the express desire of the parties for an
expeditious means of dispute resolution, the arbitrator will allow for limited discovery as may be
reasonable under the circumstances

([) Costs and Attorneys* Fees. Notwithstanding any rule of the AAA
lo the contrary, the arbitrators rendering judgment under this Section 14(c)di) will have the
power to award the costs of the arbitration, including reasonable attorneys' fees and expenses lo
the prevailing party or parties in the arbitration In any action lo enforce this agreement to
arbitrate or any arbitral award rendered hereunder, the court may award costs and attorneys1 fees
against Ihc party resisting enlorcement

(J) Miscellaneous The arbilrator shall not ha\e the power to award
consequential or punitive damages or to determine violations of criminal or antitrust laws
Pending the written decision of the arbitrator, there shall be no interruption in the transaction of
business under this Agreement, and all payments in respect thereto shall be made in the same
manner as prior to the arising of the dispute until the matter in dispute shall ha\c been fully
determined by arbitration, and thereupon such payment or restitution shall be made as required
by the written decision of the arbitrator. An arbitrator's award may be appealed in accord with
Section 23 of the Uniform Arbitration Act

(c) As a third party beneficiary', Norfolk Southern may initiate and prosecute
arbitration pursuant lo Section 14(b) on behalf of Pan Am Southern Pan Am Southern and
Springfield Terminal shall cooperate with Norfolk Southern in the preparation for, and the
initiation and prosecution of, such arbitration, at Pan Am Southern's expense

SECTION 15. CONFIDENTIALITY

Except as provided by law or by rule, order, or regulation of any court or regulatory
agency with jurisdiction over the subject matter of this Agreement, or in connection with an audit
by the Internal Revenue Service or other lax authority, or as may be nccessar> or appropriate for
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a Party hereto lo enforce its rights under this Agreement, during the term of this Agreement
(including any extensions thereof), and for a period of three (3) years after termination or
expiration of this Agreement, the terms and provisions of this Agreement and all information to
which access is provided or which is obtained hercundcr will be kept confidential and will not be
disclosed by either Party to any person other than members, officers, employees, independent
auditors, and attorneys, without the prior wnttcn approval of the other Parly. Notwithstanding
anything to the contrary, any Party may disclose this Agreement in connection with an audit by
its external auditors, the Internal Revenue Service or other tax authority.

SECTION 16. ABANDONMENT

(a) Pan Am Southern shall have the right, subject to securing any necessary
regulatory approval or exemption, to abandon or discontinue service on the Subject Trackage or
any portion thereof (the "Abandonment Segment") during the term of this Agreement. Pan Am
Southern shall provide Springfield J crmmal no less than ninety (90) days prior notice of its
intention to seek to abandon or discontinue service over any Abandonment Segment

(b) If Pan Am Southern elects lo abandon or discontinue service over the Subject
Trackage (or any portion thereof) pursuant lo Section 16(a), this Agreement shall conlinue to
apply in all respects lo any remaining portion of the Subject Trackage not abandoned or subject
to discontinuance by Pan Am Southern.

(c) Pan Am Southern shall, not less than 60 days prior lo any submission to the STB
(or successor agency having jurisdiction over said abandonment or discontinuance) of an
application or exemption for authority to abandon or discontinue service over an Abandonment
Segment(s), first offer Springfield Terminal ihe first nghl lo purchase such Abandonment
Scgmcnt(s) for fair market value ("HVtV") of such Abandonment Scgmcnt(s), and on such other
terms and conditions as are customary with respect to line sales, which such notice shall
specifically identify this Section 10 and the lime periods for action hcrcunder Springfield
Terminal shall have forty-five (45) days ("Abandonment Nolice Period") \\ithm which to advise
Pan Am Southern lhai il will exercise Us nght to purchase ("Exercise Notice") If Ihe Parties arc
unable to agree upon the FMV of the Abandonment Scgmcnt(s) that Springfield Terminal wishes
to purchase, cither Party may refer Ihe issue to arbitration pursuant to Section 14, which
arbitration shall determine all other issues relating to terms and conditions for the sale not ihcn
(at the time of the initiation of ihe arbitration) agreed to by the Parties Such arbitration shall be
conducted on an expedited basis, with selection of the arbitrators within thirty (30) days of the
initiation of arbitration, all submissions to be made by the Parties within sixty (60) days of the
initiation of arbitration, and a written decision lo be rendered within thirty (30) days following
the final submissions of the Parties

(d) The Parties shall consummate the sale contemplated by this Section 16 within
forty-five (45) days of the latcsl of: (i) the rendering of a written arbitration decision, should
issues related to the sale proceed to arbitration; (n) the execution of a purchase and sale
agreement, should the Parties execute the same; and (in) the grant of authority, or exemption
from the need lo obtain a grant of authority, from any regulatory body having jurisdiction over
the same
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(c) If Springfield Terminal elects not lo purchase the Abandonment Segment, it shall
so advise Pan Am Southern within the same forty-five (45) day Abandonment Notice Period by
delivering to Pan Am Southern a notice of waiver of right to purchase said segment ("Waiver
Notice") Failure of Springfield Terminal to provide Pan Am Southern (including a copy to
Norfolk Southern) with cither an Exercise Notice or a Waiver Notice within the aforesaid forty-
five (45) day period shall constitute a Waiver Notice

(0 In the event of a Waiver Notice and Springfield 'terminal docs not purchase the
Abandonment Segment pursuant to its rights in this Agreement, Springfield Terminal shall
promptly file such application, petition or exemption notice as may then be required to obtain
regulatory authority or exemption for the Abandonment Segment and for the discontinuance of
Springfield Terminal's trackage rights over the Abandonment Segment

SECTION 17. 1NDKMNITY COVERAGE

As part of the consideration hereof, each Parly hereby agrees that each and all of its
indemnity commitments in this Agreement in favor of the other Parties shall also extend to and
indemnify the parent corporation, subsidiaries and affiliates of such other Party, and all of their
respective directors, officers, agents and employees

SECTION 18. MISCELLANEOUS PROVISIONS

(a) This Agreement and each and every provision hereof are for the exclusive benefit
of the Parties hereto Nothing herein contained shall be taken as creating or increasing an> nght
ofany third party to recover by way of damages or otherwise against any of the Parties hereto
Norfolk Southern shall have third party status solely for the purpose of enforcing this
Agreement, and not by way of recovery for damages hercunder

(b) This Agreement contains the entire understanding of the Parties hereto with
respect to the subject matter hereof and supersedes any and all oral understandings between the
Parties

(c) No term or provision of this Agreement may be changed, waived, discharged, or
terminated except by an instrument in writing and signed by all Parties

(d) The division of this Agreement into articles, sections, and subsections and the
insertion of headings and references arc for convenience of reference only, and shall not affect
the construction or interpretation of this Agreement. Unless the context otherwise requires, all
references to articles, sections or subsections arc to articles, sections or subsections of this
Agreement.

(e) This Agreement is the resuil of mutual negotiations between the Parties herelo,
neither of whom shall be considered the drafter for purposes of contract construction
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(0 No consent or waiver, expressed or implied, by a Party of any breach or default
by the other Parly in the performance by such other Party of its obligations hcrcunder shall be
deemed or construed to be a consent to or waiver of any other breach or default in the
performance hcrcunder by such other Party Failure on the part of a Party to complain of any act
or failure of the other Parly or to declare the other Party in default, irrespective of how long such
failure continues, shall not constitute a waiver by such first mentioned Party of its rights
hcreunder.

(g) If any provision of this Agreement or the application thereof to any Party hereto
or to any circumstance shall be determined by a court of competent jurisdiction to be invalid or
unenforceable to any extent or for any reason, the remainder of this Agreement or the application
of the provisions thereof to such Party or circumstance, other than those determined to be invalid
or unenforceable, shall not be affected thereby and shall be enforced to the fullest extent
permitted by law, and the Parties shall promptly enter into such other agreement(s) as their
respective legal counsel may deem appropriate in order to replace such invalid or unenforceable
provisions in a manner that produces a result which is substantially equivalent to the terms of this
Agreement in all material respects

(h) Nothing herein shall be interpreted as creating an association, partnership, joint
venture or other joint undertaking between Pan Am Southern and Springfield Terminal.

(i) THE LAWS OF 1 HE STATh OF DELAWARE SHALL GOVERN THE
VALIDITY Oh PHIS AGREEMENT, THE CONSTRUCT JON OF ITS TERMS AND THE
INTERPRETATION OF THE RIGHTS AND DUTIES ARISING HEREUNDER WITHOUT
REGARD TO ITS PRINCIPLES OF CONFLICTS OF LAWS

(j) This Agreement may be executed in any number of counterparts, wiUi of which
shall be deemed to be an original, but all such separate counterparts shall together constitute but
one and the same instrument

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to he duly executed as
of the date first above written

WITNESS: PAN AM SOUTHERN LLT

By

As to Pan Am Southern

WITNESS- SPRINGFIELD TERMINAL RAILWAY
COMPANY

As to Springfield Terminal By: __
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APPENDIX B - COMMERCIAL APPENDIX

Section 1 Trackage Rights Compensation

(a) Compensation

Springfield Terminal shall compensate Pan Am Southern for the use of the
Suhject Trackage by paying to Pan Am Southern a sum computed by multiplying (i) the
Trackage Rights Charge, as hereinafter defined, by (11) the number of Cars (loaded or empty) and
locomotives moved over the Subject Trackage, with multi-platform Cars being counted as one
car for each four axles.

(b) The Trackage Rights Charge.

(i) The Trackage Rights Charge shall initially be set at

(11) The Trackage Rights Charge shall be revised upward or downward
each year by a "Cost Factor", beginning with the bill rendered for the month of July first
following the trice live Date of this Agreement, to compensate for Ihe increase or decrease in t he-
cost of labor and material, us reflected in 100% of the change from one year to the next in the
k*AAR Railroad Cost Indexes - Table A - Annual Indexes of Charge-out Prices and Wage Rates
(1977=100") - East Materials, prices, wage rales and supplements combined (excluding fuel)
(the "Cost Index'1). The Cost Factor shall be calculated for each calendar year by taking the
difference between the currently available Cost Index as of January 1, and comparing that Cost
Index with the Cost Index for ihc immediately preceding year The Cost Factor may be a
positive or negative number.

(in) The Trackage Rights Charge shall be revised by calculating the
Cost Factor (essentially the percent of increase or decrease in the index for the latest calendar
year as related to the index for the previous calendar year) and applying that percentage to the
then current Trackage Rights Charge. In computing the adjusted Trackage Rights Charge, any
fraction of a cent less than one-half shall be dropped, and any fraction equal to or greater than
one-half of a cent shall be increased to the next whole cent.

(iv) In the event the base for the Cost Index shall be changed from that
in effect at the Effective Dale of this Agreement, an appropriate revision shall be made If the
STB or any successor organization discontinues publication of the "AAR Railroad Cost
Indexes", an appropriate substitute tor determining the percentage of increase or decrease shall
be negotiated by the parties hereto. In the absence of agreement, the parties shall submit the
matter to binding arbitration under terms of Section 14 of this Trackage Rights Agreement
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/ (v) In the event thai the Cost Factor is a negative number, no
adjustment to the Trackage Rights Charge will take place for that calendar year Said negative
Cost Factor will he taking into consideration in calculating subsequent yeaiV Cosi factor For
example, if'lhe Cost Index is negative for two years in a row, the Cost Factor for the second year
shall be adjusted downward assuming that the first year's negative Cost index was taken into
account. If the Cost Factor goes negative for three years in a row, the rate shall be adjusted again
by the Cost Factor with the assumption that the first two years1 negative Cost Index was taken
into account

(vi) Notwithstanding any of the foregoing, under no circumstances
shall the rate paid to Pan Am Southern by Springfield Terminal be less than the initial Trackage
Rights Charge set forth in Section l(b)(i) of this Appendix B

(c) In addition to any other adjustment to the Truckage Rights Charge
described in this Appendix B, should the charges imposed on Pan Am Southern for the use of the
MBTA Segment increase year-over-ycar in a rolling three year average by more than three
percent (3%), then the Trackage Rights Charge shall be increased to reflect such change.

Section 2 hilermodal Haulage Compensation

(a) Compensation

Springfield Terminal shall compensate Pan Am Southern for the Inlermodal
Haulage by paying to Pan Am Southern a sum computed by multiplying (0 the Intcrmodal
Haulage Charge, as hereinafter defined, by (11) the number of units (loaded or empty) moved

(b) 'I he Tntcrmodal Haulage Charge

(0 The Intcrmodal Haulage Charge shall initially be set as follows
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(i) Rate Adjustment

(A) The Rates shall be revised upward or downward each year
hy a "Cost Factor", beginning with the hill rendered for the month of July
2009, to compensate for the increase or decrease in the cosl of labor and
material, as reflected in 100% of the change from one year to the next in
the *"AAR Railroad Cost Indexes - Table A - Annual Indexes ot C'hargc-
out Prices and Wage Rates (1977--1UU) Cast - Materials, prices, wage
rates and supplements combined (excluding fuel)" (the "Cost Index").
The Cost haclor shall be calculated lor each calendar year by taking the
difference between the currently available Cost Index as of January 1. and
comparing that Cost Index with the Cost Index for the immediately
preceding year '1 he Cosl Factor may be a positive or negative number

(B) The Rates shall be revised by calculating the Cost Factor
(essentially the percent of increase or decrease in the index for the latest
calendar year as related to the index for the previous calendar year) and
applying that percentage to Ihe then current Rates In computing the
adjusted Rales, any fraction of a cent less than one-half shall be dropped,
and any fraction equal to or greater than one-half of a cent shall be
increased to the next whole cent.

(C) In the event Ihe base for the Cost Index shall be changed
from that in effect at the effective date of this Agreement, an appropriate
revision shall be made If the STB or any successor organization
discontinues publication of the "AAR Railroad Cost Indexes", an



appropriate substitute for determining the percentage of increase or
decrease shall be negotiated by the parties hereto

(I)) In the event that the Cost Factor is a negative number, no
adjustment to the Intermodal Haulage Charge will take place for that
calendar year Said negative Cost Factor will be taken into consideration
in calculating subsequent years' Cost Factor Specifically, if the Cost
Index is negative for two years in a row, the Cost I actor for the second
year shall he adjusted downward assuming thai the tirsl year's negative
Cost Index was taken into account If the Cost I-actor goes negative for
three years in a row, the rate shall be adjusted again by the Cost Factor
with the assumption that the first two years* negative Cost Index was
taken into account, and so on

(E) Notwithstanding any of the foregoing, under no
circumstances shall the Rates be less than those reflected in the tables
above except as provided in Subsection 2(b)(l) of this Appendix B.

(11) I'ucl Surcharge

The surcharge will he applied to the mtcrmodal haulage component of the monthly invoice For
a given month, take the average of the DOE's Index value released on each of the Mondays
during that month. Using the above scale, determine the appropriate fuel surcharge to apply

(g) Increase in Tees based upon Volumes
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