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TRANSACTION AGREEMENT

THIS TRANSACTION AGREEMENT (this “Agrecment”) is made and
cntered nto as ol May 15. 2008. by and among Norfolk Southern Railway Company, a
Virgimia corporation (“NSR"), Pan Am Railways, Inc , on behall of itscli and its
Subsidiaries (“Pan Am”), Boston and Maine Corporation (“B&M?™), and Springficld
Terminal Railway Company (“Springfield lerminal™) Each of NSR, Pan Am, B&M,
and Springlield Terminal shall heremafter be referred to as a “Party” or collectively as
the “Partics ™ Pan Am. B&M, and Springficld Terminal shall heremnafter collectively be
referred to as the “Pan Am Sysiem Parties™

RECITALS

WIIEREAS, B&M or one or more of the other Pan Am System Parties or their
Subsidiancs. including the Vermont & Massachusens Railway, a wholly-owned
Subsidiary of B&M, currently owns or operates certain railroad limes i New York,
Vermont, Connecticut, Massachuseus, and New Hampshire (the “Line™) and certain other
related assets (together with the Line, the “Asscts™), 1n cach case more particularly
described 1n Schedule 1 1(a), and generally depicted in Appendix A, and

WHEREAS, pursuant to a 1976 decd. B&M conveyed certain lines and other real
property to the Massachusetls Bay Transportation Authority (“"MBTA™). with B&M
reserving an exclusive freipht easement for the operation of those lines, and which
exclusive freight easement (the “MBTA Opcrating Rights™) has been leased to
Springticld Terminal, and

WIIEREAS, MBTA operates passenger train service over a portton of the Line.
and

WHEREAS, MBTA owns a line of raitroad between Milepost 313 77+. CPF WL,
near Ayer, MA and Milepost 329 55+, near Fitchburpg, MA near Ayer, MA and Milepost
329 55+. near Fitchburg, MA (the “MBTA Scgment™) which constitutes a portion of the
operating rights included 1n the Linc, and

WHEREAS, MBTA and onc or more of the Pan Am System Partics arc partics to
certain agreements that govern the nights and obhigations of such parties relating to the
provision of passenger scrvice, including passenger service on the Line, and

WHEREAS, the National Railroad Passenger Corporation (“Amtrak™) and
Connecticut Department of Transportation (*“ConnDDOT™) and/or Metropolitan
Transportation Authority of New York (“*Metro North™) own lines 1n Connecticut and
Massachusetts between New Haven, CT and Springfield, MA (Amtrak) and between
Derby and Waterbury, CT (ConnDOT and/or Metro North) which constitute portions of
the opcrating rights included in the Line, and



WIHEREAS, CSX Iransportation. Inc (*CSXT”) owns and/or opcrates a line
Connccticut between Cedar Hill and North Haven which constitutes a portion of the
operating rights included in the Line, and

WHEREAS, NSR and the Pan Am System Partics desire 1o form a joint venture
which will own and operate the Assets, and

WHEREAS, the Partics intend to seck STB Approval (as heremnafter defined) of
the joint venture, and

WHEREAS, the Partics have entered into an agreement (the “Option Agreement™)
dated as of May 1, 2008. pursuant to which NSR has paid to B&M Five Million Dollars
($5.000.000) 1n the aggregate for an option to purchase (1) a twenty-six and three hundred
siateen thousandth percent (26 316%) undivided interest 1n the Asscts for a purchase
price of Filty Mithion Dollars ($50.000,000), and (11) a enc-hundred percent (100%)
interest In certain to-be-constructed assets described in Section 1 4 of the Option
Agreement (the “To-Be-Constructed Assets™) for a purchase price of Two Million Five
Ilundred Thousand Dollars ($2,500,000), and

WHEREAS, by October 1, 2008, . and pursuant to the Option Agreement, B&M
1s required to expend Twa Milhon Five Hundred Thousand Dollars ($2,500.000) to
acquire rail, tig, and ballast and to use that material for improvements to the Line to
remove the long-term slow orders between Milepost CPF 345 and CPF 346 (#1 Track
and #2 Track) and between CPF 354 and CPF 363 (#1 Track and #2 Track) hetween
Mechanicville and Ayer as more fully described in Appendix B attached 1o the Option
Agreement, and

WHEREAS, at the Closing (as heremafter defined) and on the terms and subject
to the conditions contained herein, the Parties intend for B&M and the other Pan Am
System Parties to sell in part. and contributc 1n part, the Assets to, and for the Parties to
perform all necessary steps (including but not limuted to executing the Company
Agreement, as herenafter defined, and the related Certificate of Formaton, and (iling the
Certificate of Formation with the Secretary of Statc of the State of Delaware) 1o form, 2
Delaware limited habihity company (the “Company™), to be governed by an LLC
opcrating agreement (the “Company Agreement”) substantially 1n the form attached
hereto as Appendix B, which, among other things, sets forth the nghts and obligations of
B&M and NSR as mcmbers ot the Company, and

WHEREAS, 1n connection with the transactions contemplated by this Agrecment,
at the Closing, the Partics will enter into, or will cause the Company to enter into. as
applicable (1) the Company Agrccment, (1) a Master Norfolk Southern Joint Use
Agrcement substantially 1n the form attached hereto as Appendix C (the “NSR Joint Use
Agreement™) pursuant to which the Company shall provide to NSR haulage over the Line
for traffic moving between NSR, on the one hand. and certain propertics located on the
Line and certain other railroad carriers connecting with the Line, on the other hand, and
which further provides to NSR limuted trachage rights, (111) an assignment and
assumption agrecment to be developed and attached hereto in the tuture as Appendix D



(“Assignment and Assumption Agreement Regarding Passenger Rail Operations™)
generally providing for the partial assignment of the Agreements between the relevant
Pan Am System Parties and MBTA, (1v) an assignment and assumption agreement
substantially 1n the form attached hercto as Appendix E (the “Miscellancous Assignment
and Assumption Agreement”) generally providing for the assignment to the Company of
certain rights and obligations of the Pan Am System Parties with respect to the Line, (v) a
bill of sale to be developed and attached hereto in the futurc as Appendix F (the “Bill of
Sale”) generally providing for the contnbution to the Company by the Pan Am System
Partics of all personal property included 1n the Assets. (vi} a commercial agreement
substantially in the lorm attached hereto as Appendix G (the “Transportation Agreement
Assignment and Divisions Allocation Agreement™) generally providing for the
assignment of Existing Transportation Agreements, as heremalter defined. and setting
forth the respective divisions for transportation services to be provided by the Company
undcr certain existing and {uture contract and tanil mosements that will become mterhine
movements upon Closing, as hereinafter defined, (vi) an agreement governing the
provision of certain switching scrvices to be provided by the Company to Springticld
Terminal, substantially 1n the form attached hereto as Appendix 11 (the “*Ayer Switching
Agreement”). (vin) a Jjownt agrecment governing the provision ol certain trachage and
haulage rights granted by the Company to Springficld Termunal, substanually in the form
attached hereto as Appendix I (the “Springfield Terminal Jont Use Agreement™), (1x) an
agreement providing for the Company to retain Springfield Ternunal and NSR to oversee
the certain bidding and hiring processes, substantially in the form attached hereto as
Appendix J (the “*Capital Projects and Facility Management Agreement™). (x) an
agrecment concerning the provision ol certain specified railroad operating and
administrative scrvices by Springficld Terminal to the Company substanully in the form
attached hereto as Appendix K (the “Railroad Operating Agreement” and, collectively
with the Option Agreement and the other agreements 1dentified 1n this Reeital under (1)
through (1x), the “Ancillary Agreements™)

NOW, THEREFORE, with reference to the loregoing lacts and in
consideration of the mutual agreements and understandings set forth herein, the Partics
hereto, mtending to be legally bound, hereby agree as follows

1. Definitions.

| Certain Defimions  All terms defined 1n this Agreement shall
have the defined meanings when used 1n this Agreement, unless otherwise defined or the
context otherwise requires  The following terms shall have the lollowing meanings

“Action" means any lLitigation, action, suit, procceding, investigation,
arbitration, claim or other dispute by or beforc any court or other Governmental
Authonty, or any other alternative dispute resolution proceedings, such as arbitration or
mediation

“Affiliate” shall mean, with respect to any specified Person, (1) any other
Person who, directly or indirectly, controls, 1s under common control wath, or 1s
controlled by. such specified Person, (1) any other Person who 1s a director, ofticer,



manager, member, partner or trustee of the specified Person or a Person desceribed in
clause (1) of this definition or any spouse of the specificd Person or any such other Person
or (11) any Person of which the specified Person and/or any one or more of the Persons
specified n clause (1) or () of this defimtion, individually or 1n the aggrepate,
beneficially own 0% or more of any class of voting securitics

“Agreement” shall have the meaning given to that term 1n the
introductlory paragraph

“Amtrak® shall have the meaning given to that term 1n the Recrtals

“Ancillary Agreements™ shall have the meaning given o that term 1n the
Recitals

“Asscts” shall have the meaning given to that term n the Reeitals

“Assignment and Assumption Agreement Regarding Passcnger Rail
Opcrations” shall have the meaning given to that term 1n the Recitals

“Assumed Liabilities™ shall have the mecaming given to that term in
Scction 2 4

“Automotive Traffic” means finished automobiles, sport utility vehicles,
vans (including minivans), trucks and any other vehicles

“Ayer Automotive Facility™ shall mean that facility for the transfer of
Automotive Traffic gencrally located at approximately MP 314 in Ayer, MA

“Ayer Intermodal Facility™ shall mcan that facility for the transfer of
Intermodal Traffic generally located in Ayer (Devens). MA. but excluding the warchouse
complex owned by Pan Am

“Ayer Switching Agreement” shall have the meaming given to that term
mn the Recrtals

“B&M?™ shall have the meaning given to that term 1n the introductory
paragraph

“Bill of Sale” shall have the meaning given to that term in the Recitals

“Busincss Day" shall mean any day other than a Saturday or Sunday or
any day banks 1n the State of New York are authorized or required to be closed

“Canadian Pacific” shall mecan Canadian Pacific Rallway Company or
Delaware and Hudson Ratlway Company, Inc . as 1ts subsidiary, as the context may
require



“Capital Projects and Facility Management Agreement™ shall have the
meaning given 10 that term 1n the Recnals

“Charter Documents™ shall mean the certificate of incorporation or
articles of incorporation and the by-laws, with respect to a corporation, the partnership
agreement. with respect 1o a general partnership, or the certificate of formation and
operating or company agreement, with respect to a limited liability company

“Cleanup" shal! mean all actions, including investigations, required by
Law o (1) cleanup, remove, treat or remediate Hazardous Matenals 1n the environment,
(2) prevent the Release of Hazardous Matenials so that they do not migrate, endanger or
threaten to endanger public health or welfare or the environment, (3) perform pre-
remedial studies and investigations and post-remedial monitoring and care, or (4) respond
to any government requests for information or documents 1n any way relating to cleanup.
removal. treatment or remediation or potential cleanup, removal, treatment or
remediation of Hazardous Materials 1n the environment

“Closing" shall mean the closing for the joint venture, which shall involve.
among other things. the capital contribution by NSR to the Company described 1in Secuon

2 2(a) of this Agreement and the capital contribution by the Pan Am System Parties to the
Company described 1n Section 2 3(a) of this Agreement

“Closing Date” shall have the meaning given to that term in Section 6

“Code™ means the United States Internal Revenue Code of 1986, as
amended from fime to ume

“Company” shall have the meaning given 1o that term m the Recitals

“Company Agreement” shall have the meaning given w that term in the
Recitals

“Company Indemnified Parties” shall have the meaning given to that
lerm 1n Section 14 2(a)

“ConnDOT?" shall have the meaning given to that term 1n the Recitals

“Confidentiality Agreement” shall have the meaning given to that term
in Section 12 2(a)

“Contraet" shall mean any note. hond, debenture. morigage, license,
agrcement, commitment, contract, obligation, promise or understanding

“CSXT" shall have the mcamng given to that term 1n the Recitals

“Damages™ shall have the meaning given to that term 1n Section 14 2(a)



“Delaware Courts™ shall have the mcaning given to that term 1n Section
16 3(a)(1)

“Dispute” shall have the meaning given to thal term 1n Secuon 16 1

“Environmental Claim" means any fing, claim, action, lien, cause of
action, mvestigation or notice by any Person alleging potential liability (including
potential hability for Cleanup costs. governmental response costs. natural resources
damagcs, property damagcs, personal injuries, or penaltes) anising out of, based on or
resulting from (a) the presence, manufacture, processing. distribution, usc, treatment.
storage, Release or threatened Release, disposal. transport or handling, of any Ilazardous
Matenals, or (b) circumstances forming the basis of any violation of any Environmental
Law

“Environmental Laws" mcans all Laws relating to pollution or
protection of human health or the environment, including all Laws relating to Releases or
threatened Releases ot Hazardous Matenals or otherwase relating to the manulacture,
processing. distribution, use, treatment, storage. Release, disposal, transport or handhing
of Hazardous Matcrials, all Laws relating to record keeping, notification, disclosure and
reporling requirements respecting Hazardous Materials and all Laws relating to
endangered or threatencd species of fish. waldlife and plants and natural resources

“Environmental Reports” shall have the meaning given to that term
Section 10 6(d)

“Excluded Asscts” shall have the meaning given to that term in Section
10 3(a)

“Execution Date™ shall mean the date that the last Party exccutes this
Agreement

“Existing Transportation Agreement™ shall have the meaning given to
that term 1 Scetion §

“Governmental Authority™ shall mean any nation or government, any
state or other polinical subdivision thereof, and any entity exercising executive, legslative,
judicral, regulatory or administrative functions of or pertaining to government or any
mediation body or arbitral tribunal, including the STB

“Hazardous Materials" shall mean ashestos, polychlorinated biphenyls,
otl, gasoline or other petroleum based liquids, and any and all other matenials or
substances deemed hazardous or toxic or regulated by applicable Laws, including but not
limited to substances defined as hazardous under the Comprehensive Environmental
Response, Compensation and Liability Act, as amended, 42 US C §§ 6901 ct scg (or
any state counterpart to the foregoing statutes) or determined to present the unreasonable
nisk of injury to health or the environment under the Toxic Substances Control Act, as
amended, 15U S C §§ 2601 ct scqg



“Indebtedness" means, with respect o any Person, (1) any hability.
contingent or otherwasc, (a) for borrowed money, capitalized lease obligations, purchase
moncy obligations or other obligations relating to the deferred purchase price of assets or
property or {b) evidenced by a note. bond, debenture, letter of credit or similar instrument
given in conncction with the acquisition, other than 1n the ordinary coursc of business
consistent with past practice, of any property, assets, securitics or otherwise, including
indebtedness created or anising under conditional sale or other title retention agreements
(even though the rights and remedics of the seller or lender under the agreements in the
event of default are limited Lo repossession or sale of the property), (11) any Liability of
others descnbed tn the preceding clause (1) which such Person has guarantced or which
otherwise 1s 1ts lepal hablity, (1) all indebtedness referred to above secured by (or for
which the holder of the indebtedness has an existing right, contingent or otherwise, to be
secured by), any Lien upon the property ot such Person, whether or not the obligations
securcd thercbhy have been assumed, and (1v) any amendment, renewal. extension or
refunding of any liability referred to in clauses (1). (11) and (11) above, provided, however,
that Indebtedness does not include any trade payables of any Person incurred 1n the
ordinary course of business consistent with past practice  he amount of Indebtedness of
any Person at any date shall be the outstanding balance at the date ot all unconditional

obligations as described above and the maximum amount of any contingent obligations at
the date

“Indemnified Party™ shall have the meaning given to that term 1n Section
144

“Indemnifying Party™ shall have the meaning given to that term in
Section 14 4

*“Intermodal Traffic” generally shall refer to the movement ol ralears for
the transportation of containers and railers

“Knowledge" with respect to Pan Am shall mean the actual knowledge.
after due inquiry into the matter i question, of Pan Am officials with managenal
responsibihity over the subject matter 1n question, and. with respeet to NSR, shall mean
the actual knowledge, afier due inquiry in to the matter 1n question, of NSR ofticials with
managenal responsibility over the subject matter in question

“Law” shall mean any U S federal, state or local or foreign statute, law,
rule, regulation, ordinance, order, code, policy or rule of common law, now or hercalier
1n cflect and, 1n each case, as amended, any binding judicial or administratuive
interpretation thereof by a Governmental Authority or otherwise, including any judicial
or admimustrative order, consent, decree or judgment

“Lease™ and *Leases™ shall have the mcaning given to those terms 1in
Section 10 4(b}(v)

“Lcased Personal Property" shall mcan all personal property leased by
any of the Pan Am System Parties that 15 included in the Assets



“Leased Property” and “Leased Properties” shall have the meaning
given to those terms 1n Section 10 9(b)

“Lien" shall mean any mortgage. deed of trust, pledge, security interest.
hypothccation, assignment, deposil arrangement, encumbrance, hien (statutory or other).
or preference, purchase option, right of first offer, nght of first refusal, priority or other
sccurity agreement (including any conditional sale or other title retention agreement. any
financing leasc having substanually the same economic effect as any of the foregoing,
and the filing of any {inancing statement under the Uniform Commercial Code or
comparable Law of any jurisdiction 1o evidence any of the foregoing)

“Line” shall have the m¢aming given to that term 1n the Recitals

“Material Adverse Effect" shall mean, with respect to any Party, any
change. circumstance, cvent or elfect which, individually or when considered 1n
conjunction with other changes, circumstances or effects, has had or would reasonably be
likely 10 have a matenal adverse effect on (a) with respect to a Matenal Adverse Effect
on Pan Am and 1ts Subsidiarics, the Assets. taken as a whole, or the financial condition or
results of operations of the business of the Company to be conducted with the Asscts
after the Closing, taken as a whole, or (b) with respect to a Matenial Adverse Effect on
any Party, the ability of such Party to consummate the transactions contemplated by this
Agreement or the Ancillary Agreements or to perform 1ts obligations hereunder or
thereunder, provided, that none of the following shall be deemed to constitute, and none
of the following shail be taken into account 1n determmmng whether there has been, a
Material Adverse Effect (%) any adverse change. event, development. or effect ansing
from or relating to (1) general business or economic conditions. meluding changes in
energy prices or availubility. except to the extent that such conditions disproportionately
afTect such Party’s business relative Lo the effect of such factors on other Persons
operating in such party’s industry, (2) national or international political or social
conditions, including the engagement by the United States in hostilitics, whether or not
pursuant {o the declaration of a national emergency or war, or the oceurrence of any
military or terrorist attack upon the Umted States. or any ol 1s territorics, possessions, or
diplomatic or consular offices or upon any military installation, equipment or personnel
of the United States. except to the extent that such conditions disproportionately affect
such Party’s business relative to the eftect ot such factors on other Persons operating in
such party's industry, (3) financial, banking, or sccunties marhkets (including any
disruption thereof and any decline n the price of any secunty or any market index). (4)
changes i United States generally accepted accounting principles, (§) changes in Law or
(6) the taking of any action contemplated by this Agrecment and the other agreements
contemplated hereby, (y) any of the events, occurrences, or circumstances set forth in
Schedule 1 1{b) and (7) any change. occurrence, event or effect, which shali have heen
curcd without a Matenial Adverse Effect (excluding this clause (7)), on the Assets, belore
the earlier of the Closing Date or the date on which this Agreement 1s termenated
pursuant to Section 14

“Matcerial Contracts™ shall have the meaning given (o that term 1in
Section 10 4b)



“MBTA” shall have the meaning given to that term in the Recitals

“MBTA Operating Rights” shall have the meaning given to that term 1n
the Recitals

“MBTA Segment™ shall have the meaning given to that term in the
Recitals

“Mechanicville Improvements™ shall have the meaning given to that
term 1n Schedule 2 2(a)

“Mechanicville Intermodal and Automotive Facility™ shall mean that
intermodal amd automouve facility anticipated to be constructed 1in Mechanieville, NY on
property now owned, or under option by, onc or more of the Pan Am System Parties or a
subsidiary thereof

“Metro North” shall have the meaning given to that term 1n the Recitals

“Misccllancous Assignment and Assumption Agreement” shall have
the meaning given to that term in the Recitals

“Notices™ shall have the meaning given to that term in Section 17 1

“NSR" shall have the mcaning given to that term in the introductory
paragraph

“NSR Contribution” shall have the meaning given to that term i Section
2 2(a)

“NSR Indemnified Partics™ shall have the mez;nlng given Lo that term 1n
Section 14 2(a)

“NSR Joint Use Agreement” shall have the meaning given to that term in
the Recnals

“Option Agreement” shall hay ¢ the meaning given to that term in the
Recitals

“Owned Property™ and “*Owned Properties™ shall have the meaning
given o those terms 1n Section 10 9(a)

“Pan Am” shall have the meaning given to that term in the introductory
paragraph

“Pan Am Change 1n Control” shall mcan (1) the establishment of a
voling trust as described 1n 49 C F R Part 1013 — Guidehnes for the Proper Usc of
Voting Trusts, or any subsequent regulation, wath regard to the acquisition of a
controlling block of voting securitics of the Pan Am Member or any entity having direct



or indirect control over the Pan Am Member. including but not Iimited to the Pan Am
Parcnt, (2) the submission to the S 1B of any applicauon, petition for exemption, or notice
of exemption secking approval, or exemption from approval, to cflect a change 1n control
of the Pan Am Member or any entity having direct or indirect control over the Pan Am
Member. (3) any merger or consohdation of the Pan Am Parent with or into any Person,
(4) the acquisition by any Person of all or substantially all of the assets of the Pan Am
Parent, or (5) not taking into account Pan Am’s membership interest in the Company. the
sale. transler or other distribution of all or substantially alt of the assets ol Pan Am

“I"an Am Contribution” shall have the meaning given 10 that term n
Section 2 3(a)

“I'an Am Disclosure Schedule” shall have the meaning given to that
term 1n Section 10

“Pan Am Indemnified Parties™ shall have the meaning given to that term
in Scction 14 3(a)

“Pan Am Member® shall mean B&M or any permitted transferee ol its
membership interest in the Company under the Company Agreement

“Pan Am Parent” shall mean Pan Am Systems, Inc, a | lorida
corporation, and the ulumate parent of the Pan Am System Partics

“Pan Am System Parties™ shall have the meaning given to that term in
the introductory paragraph

“Parent™ as (o NSR shall mean Norfolk Southern Corporation

“Party” and “Parties” shall have the meaning given to those terms mn the
introductory paragraph

“Permits” shall have the meaning given to that term 1n Section 10 11(b)

“Permitted Liens" shall mean collectively, (1) Liens for 1axes not yet
due and payable or which arc being contested in good futh by appropriate proceedings
and for which adequate reserves have been made, (1) such imperfections of title,
easements and other similar encumbrances, 1f any, as do not. individually or in the
apgrepate, interferc 1n any matenal respect with the use of any Owned Property as such
Owned Property 1s used on the date of this Agreement. () mechanics’, materialmen’'s,
workmen’s, repairmen’s, warehousemen’s. carrier’s and other simular Liens anising 1in the
ordinary course ol business consistent with past practice. all of which shall be relcased at
or prior to the Closing, or (1v) those Licns sct forth on Schedule 1 1(c) hercto

“Person" shall mean an individual or a partnership, corporation, trust,
association, limited hability company, Governmental Authonty or other entity

“Propertics” shall have the meaning given to that term mn Section 10 9(b)
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“Railroad Operating Agrecement™ shall have the meaning given to that
term in the Recitals

“Release means any rclease, spill. enussion. discharge, leaking, pumping,
injecuon, deposit, disposal, or leaching nto the environment {(including ambient arr,
surface water, proundwater and surface or subsurface strata) or into or out of any
property of any Hazardous Matenal. including the movement of Hazardous Matenals
through or 1n the air, soil, surluce water, groundwaler or property

“Remaining Springficld Terminal™ shall mean those hines owned or
operated by Springfield Terminal on the day afier the Closing

“Required Governmental Consents™ shall have the meaning given te
that term 1n Section 12 3

“Rules™ shall have the meamng given to that term 1n Section 16 3(b)

“Sanvel Automotive Facility™ shall mean that facility anucipated to be
constructed for the transfer of Automotive Traffic to be located cast of Willows Road 1n
Ayer, MA as generally identilied as Sanvel on the Ayer Switching Agreement schematic

“Specaial Use Facilities™ shall have the mecaning given to that term in
Section 9 2

“Springficld Terminal™ shall have the meaning given to that term in the
introductory paragraph

“Springfield Terminal [1aulage Rights Agreement” shall mean an
agreement governing the provision of certain haulage rights granted by the Company to
Springficld Terminal, substantially in the form of Appendix 1., which such agreement
shall be executed and delivered in the stead of the Springficld Terminal Joint Use
Agreement 1f the consent to use the MBTA Section for purposes ol the Springfield
Terminal Joint Use Agreement 1s nol procured

“Springfield Terminal Joint Use Agreement” shall have the meaning
given to that term in the Recitals

“Springfield Terminal Transportation Contract” shall mean a
Transportation Agreement to which one of the Pan Am System Parties 1s a party
involving the purchase of railroad transportation services over the Line

“STB" shall mean the Surface Transportation Board or any successor
cntity thercto

“STB Approval™ shall mean the grant of the approval of the STB, or the

grani ol an exemption from the need to obtain such approval, in each case received n
response 10 submssions of the Partics requesting the same



“Subsidiary" of any Pcrson shall mean any entity of which such Person
owns, dircctly or indirectly, securities or other ownership interests having the power to
clect a mayonity of the board of directors or other persons performing similar functions, or
otherwise having the power Lo direct. manage or control the conduct of business of such
entity and, when used with respect to Pan Am, shall include without hmitation B&M and
Springfield Terminal

“Tax Return” shall mean any report. return, document, declaration or
other informauon or {iling (including any amendment thercto) with respect to Taxes
required by Law to be supplied to any Governmental Authority (foreign or domestic) or
to be collected or mamntained, including information returns, any documents
accompanying payments of cstunated Taxes. or requests for the extension of time i
which to file any such report, return, document, declaration or other information or filing

“Tax™ or “Taxes" shall mean all federal, state, local, foreign and other
taxes, customs, dutics, fees, levies, assessments or charges of any kind whatsocver.
including all net income, gross income, gross receipts, sales, use, ad valorem, transfer,
franchise, profits, license, wathholding. payroll. employment, excise, estimated, severance.
stamp, occupation, real or personal property, business, documentary, registrauon, filing.
recordation, unemployment, worker's compensation, commercial rent, premium, windfall
profits, deemed profits. lease, capital, production, corporation, value added, bulk salc or
other taxes, cusioms, duties, fees, levies, assessments or charges of any kind whatsoever,
together with any nterest and any penalties, additions to tax or additional amounts
impused by any Governmental Authornity (domestic or loreign) regardless of whether
disputed or whether related to the filing of a Tax Return (or the failure to lile a Tax
Return)

“Third Party Claim™ shall have the meaning given to that term n
Section 14 5(a)

“Third Party Lease” and “Third Party Leases” shall have the meaning
given to those terms 1n Section 10 4(b)(v1)

“Title Company™ shall have the meaning given to that term n Scction
12 4(b)

“Transfer" shall mean sell, assign, transfer, pledge, grant a security
interest 1n, or otherwise dispose of, with or without consideration, and “Transferred” shall
have a correlative meaning

“Transporiation Agreement” shall mcan a Contract between rail
carrier(s) and a Person or Persons relating to the purchasc of transportation services as
specificd In 49 U S C Section 10102(9)(A) and (B), provided that, if a Transporiation
Agreement covers service between more than one pair of poinis. the provistons governing
service between each pair of points shall be treated as a distinet Transportation
Agreement



“Transportation Agreement Assignment and Divisions Allocation
Agreement” shall have the meaning given Lo that term in the Recitals

12 Construction ol Certainp Terms and Phrases

Unless the context otherwise requires, (a) waords of any gender include
each other gender, (b) words using the singular or plural number also include the plural
or singular number, respectively, (¢) the terms “hereol,” “herein.” “hereby™ and
denvative or ssimilar words reler to this entire Agreement, (d) the terms “Article” or
“Scction” refers 1o the specified Article or Scetion of this Agreement. (e) the terms “and”
and “or” include the term “and/or” when the context ts appropnate, (f) the terms
“include” or *“including™ also include the words “wathout imitation” when the confext 15
appropnatc, and {(g) the phrases “ordmary coursc of business™ and “ordinary course of
busincss consistent with past practice™ refer to the business and pracuce of the Person
specified or. in the case of the operation of the Line. the business and practice of Pan Am
and 1ts Subsidiaries with respect to the Assets  Whenever this Agreement refers to a
number of days, such number shall refer to calendar days unless Business Days arc
specified All accounting terms used heren and not expressly defined herem shall bave
the meanings given to them under generally accepted accounting principles, as in effect
in the United States of America  Unless the context otherwise requires, whenever this
Agreement refers to an Appendix, Exhibit or Schedule, 1t 1s a reference to an Appendix,
Exhibit or Schedule attached hereto, and the referenced Appendix. Exhibit or Schedule
shall be deemed to be incorporated by reference

2. Option, Improvements and Capital Contribution

21 Execution of the Company Agreement

On the Closing Date, which shall in all cases be a date subsequent to the
effective datc of the decision granting STB Approval, B&M and NSR shall (a) execute
the Company Agreement, and (b) complete and execute and submit all other forms
rcasonable and necessary or desirable. and perlorm all other tasks rcasonable and
nccessary or desirable, to have the Company (1) exist in good standing to do business in
the States of New York, Vermont, Connecticut, Massachusetts, and New [Hampshire and
(1) governed by the Company Agreement

22 Capital Contribution for NSR Interest

(a) At the Closing, NSR and B&M shall cause the Company to
1ssuc to NSR, 1n exchange for an assignment of the Option Agrecment and cash and
commitments to contribute cash in thc amounts and on the dates set forth in Schedule
2 2(a) (the “NSR Contribution™), the NS Member’s Membership Interests (as defined and
otherwisc descnibed in the form of Company Agreement attached) The commitments to
contnbute cash shall be reflected by one or more demand notes that permit prepayment
with no penalty
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{b)  The Partics acknowledge that NSR's snitial capital account
in the Company immediately after the Closing shall be the amount reflected 10 Exhubit
2 2 of the form of Company Agreement attached

23 Capital Contribution for Pan Am Interest

(a) At the Clostng, NSR and B&M shall cause the Company to
1ssue o B&M. 1n exchange for contribution by 1t of the remaining undivided interest 1n
the Assets (other than the To-Be-Constructed Assets, as defined in the Option Agreement)
that 1s not subject to the Option Agreement, (the “Pan Am Contribution™), the Pan Am
Member’s Membership Interests (as defined and otherwise described 1n the form of
Company Agrecment attachcd) The Pan Am System Parties shall causc the Assets to
reside in B&M before its contmbution 1n part to the Company. and its sale in part to the
Company under the Option Agreement, of the Assets free and clear of all 1 1ens other
than Permutted Liens and judgment iens of record wath respect 10 which Pan Am shall
exccutce and deliver an indemmification agreement in the form of the attached Appendix
M The Parties acknowledge that, at Closing, Springfield T1erminal wall have an
inventory of track matenial physically on the property 1o be contributed 1t 1s the intention
that this track material will remain the property of Springfield Termunal Such track
matcnal shall be collected and removed by Springfield Terminal from the Company”’s
property afler Closing Any such track matenal remaining on the Company’s property
mncty (90) days afier the Closing shall become the property of the Company

(b) L he Parties acknowledge that the Pan Am Member’s 1itial
capital account 1n the Company will be as reflected in Exhibit 2 2 of the form of
Company Agreement attached

24 [ransfer of Liabiliues

Subject o the terms and conditions of this Agreement. at the Closing,
NSR and Pan Am shall causc the Company to assume the habilities and obligations of the
Pan Am System Parties relating to the operation of the Asscts sct torth on Schedule 2
hereto (the “Assumcd Liabilitics™) Except as and to the extent otherwise expressly
provided 1n this Agreement, the Company docs not agree to pay, shall not be required o
assume and shall not have any obligation in respect of, any hability or abligation, direct
or indirect, absolute or conungent. of Pan Am, NSR or any other Person. the assumption
of which by the Company 1s not expressly provided for 1n this Agreement. including but
not limited to any Environmental Claims ansing out of conditions existing prior to
Closing

25 Use of Proceeds

NSR and Pan Am shall cause the Company to usc $87,500,000 of the
proceeds from the NSR Contribution plus any interest carned thereon from time to time
for the capital expenditures anticipated 1o be made over a three (3) ycar period
commencing on the Closing Date in accordance with Schedule 2 5
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3. Assct Purchase and Sale.

At the Closing, NSR and Pan Am shall cause the Company 1o exercise the
NSR-contnbuted Option Agreement and purchase from B&M a twenty-six and three
hundred sixteen thousandth percent (26 316%) undivided interest in the Assets other than
the To-Be-Constructed Assets. as defined m the Option Agreement, and a onc-hundred
percent (100%) interest 1n the To-Be-Constructed Assets, in exchange for Forty-seven
Million Five Hundred Thousand Dollars ($47.500.000) (being the net of the purchasc
price of Fifty-two Million. Five Hundred Thousand Dollars ($52.500,000) taking into
consideration the Five Million Dollars ($5,000.000) credit of the option purchasc price)
B&M shall sell the Option Property. as defined in the Option Agreement. to the Company
free and clear of all Liens other than Permitted Liens and judgment hens of record with
respect to which Pan Am shall execute and deliver an indemnification agreement 1n the
form of the attached Appendix M

4. Frecight Rail Operations over the MBTA Segment and other Passenger
Corridors.

Prior to the Closing, cach of the Pan Am System Parties shall use 1ts
commercially recasonable efforts to obtain the consent of MBTA, pursuant to the
Assipnment and Assumpuion Agreement Regarding Passenger Rail Operations or its
general equivalent, to an assignment of the MBTA Operating Rights to the Company,
together with the consent of MBI'A for the usc of the MBTA Segment as contemplated in
the Springfieid Terminal Joint Use Agreement and the NSR Joint Use Agreement  Prior
to Closing, each of the Pan Am System Parties shall use 1ts commercially reasonable
efforts to obtain the consent of Amtrak. Conn])O 1" and Metro North to an assignment of
the Pan Am System Parues® vperating rights over sections ol the Line owned by those
pussenger cntiies  The Parties shall seck the authonty, or exemption from the need 1o
obtan such authonty, of the STB permutting said assignments, should such consent be
obtained and should STB authority be required for said assignments

5. Passenger Rail over the Line.

The Parties acknowledge and agree that the potential exists for additional
passenger service on the Line, including the potential for an expansion, or increased
frequency, of service between Boston and the surrounding arcas ' While other entities,
including Amirak. Metro North, ConnDOT and MB I'A. state government and the fedcral
government, are responsible for funding mfrastructure and operating costs related to the
introduction and operation of additional passenger trains and service. the Parties
acknowledge their respecuve obligations to work with Amtrak, Metro North, ConnDOT
and MBTA and other governmental entities (0 evaluate in good faith proposals for
government-funded passcnger service, and Lo cooperatively implement such funded
praposals to the extent they do not interfere with the growth and development of freight
service

6. The Closing.
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The Closing shall take place at the offices of Zuckert, Scoutt &
Rasenberger, LLC (7™ Floor. 888 17" Street, N W, Washington, D C)at 1000 A M,
Jocal ime on a date to be agreed to by the Parties, which shall be no later than three
Business Days following the datc on which all of the condiftons set forth in Article 13
shall have been satisfied or waived (other than those conditions that by their nature arc to
be satisfied at the Closing, but subject to the fulfillment or waiver of those conditions), or
at such other ime and place as the Parties mutuallv agree upon in wnting  The date of
the Closing 1s referred to in this Agreenmient as the “Closing Date ™

7. Deliveries at the Closing.

71 Dehivenes at the Closing

At the Closing

(@)  NSRshall deliver (1) to the Company, the NSR
Contributian, (11) to cach of the partics to cach of the respective Ancillary Agreements, a
duly executed counterpart oniginal ot cach Ancillary Agreement, imcluding but not
hmited to the Company Agreement, to which NSR 1s a party, and (1) to Pan Am, such
other documents and mstruments as Pan Am may reasonably request to evidence the
satisfaction of all conditions precedent set lorth 1n Articles 13 1 and 13 3 of this
Agreement or which are required to be delivered by NSR at or prior to the Closing Date
pursuant to this Agreement

(b)  Tach ol'the Pan Am System Partics shall dehiver (1) 1o each
of the parties to each of the respective Ancillary Agreements, a duly executed counterpart
original of each ol the Ancillary Agreements, including but not limited to the Company
Agreement, 10 which such Pan Am System Party 15 a party, (11) to the Company,
quitclaim deeds with respect to each of the QOwned Properties, (1) to the Company, the
conscnts to the assignment provided for 1n Section 4 of this Agreement, 1 any. (1v) to the
Company, all such other deeds, endorsements, assignments and other instruments as are
necessary to transfer to the Company the interests of each and every one of the Pan Am
System Parties in the Assets in accordancc with the terms hereof, and (v) to NSR, such
documents and instruments as NSR may reasonably request to evidence the satisfaction
of all conditions precedent set forth in Articles 13 1 and 13 2 of this Agreement or which
are required to be delivered by Pan Am at or prior to the Closing Date pursuant to this
Agreement  Notwithstanding anything to the contrary in this Section 7 1(b}, i consent to
use the MBTA Section for the purposes of the Springfield Terminal Joint Use Agreement
15 not procured, then the Springfield Termunal Haulage Rights Agreement shall be
executed and delivered in the stead of the Springficld Terminal Joint Use Agreement

(¢) NSR and Pan Am shall cause the Company to deliver to
each of NSR and the Pan Am System Parties duly executed counterpart onginals of each
Ancillary Agreement to which both the Company and the other Party are partics
Notwithstanding anything 1o the contrary in this Section 7 1(b), 1f consent to use the
MBTA Scction for the purposcs ol the Springfield Terminal Joint Use Agreement 1s not
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procurcd, then the Springlield 'l erminal Haulage Rights Agreement shall be exccuted and
dehivered 1n the stead of the Springfield ‘I erminal Joint Use Agreement

(d) Each of the Pan Am System Parties shall deliver to the
Company a copy of each and every Existing Transportation Agreement

72 Further Assurances

At and following the Closing. each Party to this Agreement shail deliver
or causc to be delivered, as appropnate, such further certificates. consents and other
documents as may be neccssary to carry out the terms of this Agreement

8. Allocation of Pan Am Transportation Agreements,

LEach Pan Am Transportatron Agreement 1n effect as of the Closing Datc
(“Existing Transportation Agreement™) shall remain 1n effect through its stated term and
the nghts and obligations thereunder shall. from and after Closing. belong to. and be
carried out by, the Company and Pan Am, each to the extent said FExisting Transportation
Agrcement involves rail transportation over 1ts respective rail lines, all pursuant to the
Transportation Agreecment Assignment and Divisions Allocation Agreement  Revenues
accruing from and after Closing under each such Existing Transportation Agreement
shall be allocated 1n accordance with the Transporiation Agreement Asstgnment and
Divisions Allocation Agreement

9. _Destination Facilitics

91 Mechamcville Intermodal and Automotive Facility

(a) The Parties acknowledge and agree that the construction
and operation of the Mechanicville Intermodal and Automotive Facility are material to
the proposed transactions described herein, and agree to perform, and to cause their
respective subsidiaries, at and following the Closing, to perform those actions as are
rcasonably necessary in order to effectuate the construction and entering into operation
said Facility, all in accordance with the terms and conditions of the Capital Projects and
Facility Management Agreement as 1t appears as an appendix hereto

(b) Following construction, and subjcct to Section 9 2, the
Parties agree that the Mechanicwille Intermodal and Automotive Facility wall be a facihity
for the interchange and yard work (including the loading and unloading) of loaded and
empty Intermodal Traffic and Automotive Traffic (1) between Canadian Pacific and the
Company, (11) between NSR and the Company, (in) 1f and when NSR mitiates trackage
rights operations pursuant to the NSR Joint Use Agreement, between Canadian Pacific
{or NSR trackage nights opcrations over the same) and NSR Joint Use Agreement
trackage rights operations, and (1v) between Canadian Pacific and Springficld Terminal
Canadian Pacific shall not be charged for access to the Mechamcville Intermedal and
Automouve Facility for the purpose of delivering or pulling NSR Intermodal Traffic or
Automotive Traific
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(c) Except as may be required by Section 9(g)(1)(A) of the
Railroad Operating Agreement. as 1t appears as an Appendix hereto, the Mechameville
Intermodal and Automotive Facility will be operated by a terminal operator(s) selected 1n
accordance with the terms and conditions of the Capital Projects and Facility
Management Agreement as 1L appears as an appendix hereto. which terminal operator
shall provide all services, including mechameal. switching. unloading, data entry,
tracking, securnity, and such other services as may be reasonable and necessary to
efficiently and cffectively carry out the purposes of the facility The rules and terms of
the then-current NSR Intermodal Rules Circular and the NSR Conditions of Carriage, in
each casc as amended from time 1o time. shall apply to services provided at the facility

(d)

92 Special Use Factlities

In recogrution ol the lumited capacity of the Mechanicville
Intermodal and Automotive Facility, the Ayer Intermodal Pacility, the Ayer Automotive
Facility, and the Sanvel Automotive Facility (collectively, the “Special Use Facilities™),
the Company shall dedicate all capacity at the Special Use Facilitics as follows (1) the
Ayer Intermodal Facility shall be dedicated to NSR for Intermodal Traflic having a prior
or subsequent move over Mcchanicville, and to Spningficld Terminal for Intermodal
‘Traffic having a pnor or subsequent move over the remainng Springfield Terminal
System east of CPF 312, (1) the Mcechaniewville Intermodal and Automotive Facility shall
be dedicated to Springfield 'ermunal for traffic having a prior or subsequent move over
the hines of Remaining Springlield Terminal east of CPF 312, and to NSR for all other
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Intermodal Traific and Automotive Traftic, (1) the Sanvel Automotive Facility shall be
dedicated to NSR for Automotive Traffic, and (1v) as soon as 1t becomes availablc upon
termination or expiration of the existing leasc thercon, the Ayer Automotive Facility shall
be dedicated to NSR for Automotive Traffic

10. Representations and Warranties of Pan Am

Excepl as set {orth in the disclosure schedule (the “*Pan Am Disclosure
Schedule™) prepared by Pan Am and delivered by Pan Am to NSR concurrently with the
execution of this Agreement (1n each case making refcrence to the particular subsection
of this Agrcement to which the relevant disclosure or exception 1s being made), Pan Am,
on behalf of itself and the other Pan Am System Parties, represents and warrants to NSR
as of the date hereof and, to the extent provided 1n Section 13 3(a), as of the Closing, as
follows

101 Orgamzation, Standing and Power

Pan Am, and cach of the other Pan Am System Partics, 1s 4 corporation (or,
n relevant case, a limited hability company) duly orgamzed, validly existing and in good
standing under the Laws of the jurisdiction of 1ts incorporation or other formation and has
all requisite power and authority to own, Icase and operate 1ts propertics and asscts and to
carry on 11s business as now being conducted Pan Am, and each of the other Pan Am
System Parties, 1s duly qualified or licensed as a foreign entity and 1s 1n good standing n
each yunsdiction where the nature of 1ts properties owned or held under lease or the
nature of the business conducted by 1t make such qualification necessary. except for any
failure Lo be so qualified, licensed and 1n good standing as would not, individually or 1n
the aggregate, have a Matenal Adverse Effect on the Company

102 Authonty. l:nlorceabihity, Noncontravention

(a) Each of Pan Am and the other Pan Am System Parties has
full power and authornity to enter 1nlo, execute and deliver this Agreement, each of the
Ancillary Agreements (including the Company Agreement and, 1f applicable, the
Springfield Termmal Haulage Rights Agreement) to which 1t 15 a party, and perform 1ts
obligations hereunder and thereunder This Agreement has been, and each of the
Ancillary Agreements (including the Company Agreement and, 1f applicable, the
Springficld Terminal Haulage Rights Agreement) will be, duly authonzed by all
necessary action of the Pan Am System Parties  'his Agrecment has been, and each of
the Ancillary Agreements (including the Company Agreement and, 1f applicable, the
Springficld Terminal Haulage Rights Agreement) will be. duly executed and dehivered by
each of Pan Am and the othcr Pan Am System Parties and, assuming their due execution
and delivery by the other party or parties hereto or thereto. constitutes or will constitute a
valid and legally binding obligation of cach of Pan Am and the other Pan Am System
Parties. respectively. enforceable against them 1n accordance with 1ts terms, subject to the
effect of bankruptcy, insolvency, reorgamzation, moratorium, fraudulent conveyance and
other similar Laws relating to or affecting creditors’ nights generally, and to the
avanlability of equitable remedies
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(b)  The execution and delivery of this Agreement and cach of
the Ancillary Apreements (including the Company Agreement and, 1 apphicable, the
Springficld Terminal Haulage Rights Agreement) by cach of Pan Am and the other Pan
Am System Parties, as the casc may be, does not and will not, and compliance by Pan
Am and the other Pan Am System Parties with the provisions of this Agreement and cach
of the Ancillary Agreements (including the Company Agreement and, 1f applicable, the
Springtield Terminal Haulage Rights Agreement) will not. (1) conflict wath or result in a
breach or default under the Charter Documents of the relevant Pan Am System Party. (1)
constitute or result in a matenal breach or violation of, or a material default under, or the
acceleration of (with or without the giving ol notice, the lapse of time or both) any
obligation pursuant to. any provision of any Material Contract to which the relevant Pan
Am System Party 1s a party or othcrwise bound, or to which any property or asset of the
rclevant Pan Am System Party 1s subject. (121) subject to the filings with Governmental
Authonties and other matters referred to in Section 10 2(c) below. violate any Law
applicable to Pan Am or the other Pan Am System Partics, (1v) result 1n the creation or
imposition of any material Lien on the Assets, or (v} constitute or result in any matcral
change 1n the nights or obligations of any party under any of the Matenial Contracts

{c) Cxcept (1) for the applicable requrements of the STB and
(1) as set forth on Scction 10 2(c) of the Disclosure Schedule, there are no approvals,
authorizations. consents. orders or other actions of, or filings with, any Person, including
any Governmental Authority, that are requured to be obtained or made by Pan Am or any
other Pan Am System Party in connection with the execution of, and the consummation
of the transactions contemplated under, this Agreement or the Ancillary Agreements
(including the Company Agreement). except in each case as will not, individually or in
the aggregate, imparr in any matenal respect the performance by Pan Am or any other
Pan Am System Party of their respective oblhigations hercunder

103 Assets

(a)  The Assets constitute all properties, assets and rights (real,
personal and mixed, tangible and intangible) currently utihized 1n the operation of the
Line, other than (1) operating equipment such as locomotives, rail cars and maintenance
vehicles, (1) maintenance of way machinery and tools and (i) an inventory of track
matenial physically on the property not to be contributed (the “Excluded Assets™) and,
cxcept for the Excluded Assets, the Assets are sufficient to operate the Lane (1) n
substanually the same manner as operated by the Pan Am System Parties prior to the
Closing (assuming the use, by the Railroad Operator, as defined 1n the form of Railroad
Opcrating Agreement attached, of operating equipment and mamtenance of way
machinery and tools) and (i1) as contemplated by the NSR Joint Use Agreement Tt s the
intent of the Pan Am Syslem Parties to convey all interest in any real property that s
contiguous and/or appurtenant to the Line delineated on the attached Schedule 1 1(a), but
not to convey any inferest 1n any real property that 1s not contiguous and/or appurtenant
to the Linc delineated on the attached Schedule 1 1(a)} To the extent the Parties have
erroncously failed to cxclude from Schedule 1 1(a) any real property that 1s not
contiguous and/or appurtenant to the Line, the Parties agree to perform all things
reasonable and necessary to correct that crror  Upon consummation of the transactions
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contemplated hereby. the Company will acquire. good and marketable title to all of the
non-real estate owned Assets free and clear ol all Liens except for Permitted Liens

(b)  The Ayer Automotive Facility shall be available for use by
the Company for receipt and distribution of Automotive Traffic by 2017

104 Matenal Contracts

(a) (1) True and correct capies of cach Material Contract,
including all amendments and modifications thercof and waivers thercunder, have been
madc available to NSR and 1ts counsel, (i1) each Material Contract 1s n {ull lorce and
cffect, and 1s the valid and binding obligation of the relevant Pan Am Sysiem Party and,
to the Knowledge of Pan Am, each other party to the Material Contract, and upon
consummaton of the transactions contemplated hereby each Material Contract will
remain 1n full force and effect, and will be the vahid and binding obligation of the
Company and. to the Knowledge of Pan Am. each other party to the Material Contract,
(11) each of the relevant Pan Am System Parties has performed all of its respective
material obligations required to be performed by 1t to date under cach Matenial Contract,
and 1s not 1n matenal hreach of or material default under any Matenial Contract, and no
event has occurred or circumstance cxists which, with notice or lapse of rme or both,
would constitute a matenal breach of or matenial defauit by the relevant Pan Am System
Party under any Material Contract, (1v) to the Knowledge of Pan Am, each party to each
Matcnal Contract other than a Pan Am System Party has performed all of the matenal
obhigations required to be performed by it to date under the Matenial Contract, and 1s not
in material breach of or 1n material detault under the Matenal Contract, and no event has
occurred or circemstance exists which, with notice or lapse of ime or both, would
constitute a material breach ol or maitenial default by such other party under any Matenal
Contract, and (v) no Matenal Contract will be aflected adyersely mn any matenal way by
the exccution, delivery or perlformance of this Agreement or the Ancillary Agreements
(including the Company Agreement and. 1l apphicable. the Springticld Termunal Haulage
Ruights Agrecement), each in accordance wath its terms, and no Matenal Contract contains
any change 1n control provision, restriction on assignment or other terms that will become
applicable or inapplicable as a result of the consummation of the transactions
contemplated by thus Agreement or the Ancillary Agreements (including the Company
Agrcement and, 1f applicable. the Springficld Terminal Haulage Rights Agreement)

(b) For purposes of this Agreement, “Matcrial Contracts™ shall
mcan the following Contracts of any of the Pan Am Systemn Parties. each of which
contracts 1s histed 1n Section 10 4(b) of the Disclosure Schedule, (X) relating to or
affecuing 1 any material way thc Assets or the Assumed Liabilities or (Y) to be assigned
to the Company pursuant to the terms hercof which are 1n effect on the date hereof

(1)  Each Contract which 1s to be performed 1in whole or
1n part at or after the date of this Agreement and which (1) Pan Am cannot cancel upon a
specificd number of days’ notice, not to exceed ninety (90) days, without payment or
penalty and involves aggregate annual payments of more than $100,000. (2) involves
material non-monetary obligations to be performed later than one year from the date
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hereof, (3) otherwise matenally afiects the Asscts or the operation of the Line, or (4) was
not entered 1nto 1n the ordinary course of business consistent with past practice,

(1)  Each Contract providing for any future payments
that are conditioned, 1n whole or in part. on any Transfer or assignment ot any ot the
Assets,

(m)  Lach Contract tor the Transfer of any of the Assets
or for the grant of any preferential right to purchase any of the Assets or which requires
the consent of any third party to the Transfer of any of the Assets,

(v}  Each Contract pursuant to which any materal
Lcased Personal Property 1s used or leased 1n the operation of the Line,

(v)  Lach lease, sublease or other occupancy agreement
pursuant to which any of the Pan Am System Parties lcascs, subleases or otherwise
occupies any rcal property included or related to the Line (such leases, subleases and
other occupancy agreements. iogether with any amendments, modifications and other
supplements thereto, cach a “Lease” and collectively’, the “Leases™),

(vi)  Lach lease, sublease or other occupancy agrecment
pursuant 1o which any of the Pan Am Systcm Parties leases or sublcascs any real property
mncluded or related to the Line to a third party or one of Hs Affiliates (cach such lease,
sublease and other occupancy agreement, together with any amendments, modifications
and other supplements thereto, a “Third Party Lease” and collectively, the ~“Third Party
Leases™),

(vu1)  Each Contract imposig a Lien on any ol the Assets
which serve as collateral for Indebtedness, and

(vin)  Each Contract granting haulage. trackage or other
access or operaling nghts with respect to the Line

105 Lifigation and Proceedings

There 1s no pending or, to the Knowledge of Pan Am, thrcatened Action to
which any of the Pan Am System Parties 1s a party involving the Assets or the aperation
of the T.ine in any material way, and none of the Pan Am System Parties are subject to
any matenal judgment, order, writ, injunction. decree or regulatory directive or
agreement with respect to the Asscts or the operation of the Line  None of the Asscts 1s
subject 1o any judgment, order or decrce entered 1n any Action which would be
reasonably likely to have a Material Adverse Effect on the Company

106 Environmental Matters

(a) Each of the Pan Am System Partics, with respect to the
Propertics and the operation of the Line, are in comphance 1n all matenal respects with
all applicable Environmenial Laws (which compliance includes, but s not limited to, the
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possession by each of the Pan Am System Parties of all matenal permits or decrees and
other governmental authonizations required or entered into under apphcable
Linvironmental Laws, and compliance with the terms and conditions thereol). except as
set forth in Section 10 6(a)(1) of the Disclosure Schedule None of the Pan Am System
Partics has received 1in wniting any notice. action, inquiry. investigation or claim alleging
that the relevant Pan Am System Party. with respect to the Properues or the operation ol
the Line, are not 1n such compliance, excepl as set forth 1n Section 10 6(a){ 1) of the
Disclosure Schedule

()  Tothe best of Pan Am’s knowledge or behef , there 1s no
LEnvironmental Claim relating to the Propertics or the operation of the Linc pending or
threatened against any of the Pan Am System Parties or against any Person whose
liability for any such Environmental Claim any of the Pan Am System Partics has
rctained or assumed either contractually or by operation of Law which would,
individually or 1n the aggregate. be a Matenal Adverse Lflect, except as set torth 1n
Section 10 6(b) of the Disclosurc Schedule

(c) To the best of Pan Am’s knowledge and belief] there are no
present or past or futurc actions, activitics, circumstances, conditions, events or incidents,
including, without lmitation, the Release. threatened Release or presence of any
ITazardous Matenial which could form the basis of any Environmental Claim relating to
the Properties or the aperation of the Line which would, individually or in the aggregate,
be a Matenal Adverse Effect, except as sct forth in Section 10 6(c) of the Dhisclosure
Schedule

(d) Pan Am has delivered or otherwise made available for
mspection to NSR truc and correct copics and results of any reports, studies, analyses,
tests or other tmonitoring reports or related substantive correspondence with any
Governmental Authority possessed or imitiated by or on behalf of any of the Pan Am
System Parties pertaining o 1lazardous Matenals in, on, beneath or adjacent to the
Properties. or regarding the comphance of the Pan Am System Partics with apphcable
Environmental Laws with respect to the Properties and the operation of the [ ine (any of
the foregoing, “Environmental Reports™)

107 Labor Relations
Except as set forth in Section 10 7 of the Disclosure Schedule

{a)  There 1s no sinike, lockout, slowdown ur stoppage pending
or, to the Knowledge of Pan Am, thrcatened against or directly affecting the operation of
the Line

(b)  None of the Pan Am System Parties 15 delinquent 1n
payments 1n any maternial respect (1) to any of its employees involved 1n the operation of
the Line for any wages, salarnies, commissions, bonuscs or other direct compensation for
any services performed by them. (11) to any of 1ts employees involved 1n the operation of
the Line for amounts required to be reimbursed to such employees or (1) Lo any benefit
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plans with respect to amounts owed on behalf of any of its employees involved 1n the
operation of the Line

() Fhere 1s no material unfair labor practice, charge or
complaint against any of the Pan Am System Parties with respect Lo the operation of the
Line, pending or. to the knowledge of Pan Am, threatened, before any Governmental
Authority, and there 1s no gnievance that would be reasonably hikely to have a Material
Adverse Effect on any of the Pan Am System Parties nor any arbitration proceeding
arising out of or under any collective bargaming agreement pending against the Pan Am
System Parties with respect to the operauon of the Line

108 Bouks and Records

The books and records of the Pan Am System Partics relating to the Assets
and the operation of the Line have been fully, properly and accurately maintained in all
material respects

109 Real Property

(a) Section 10 9(a) of the Disclosure Schedule sets forth a true,
carrect and complete identification of the real property owned by any of the Pan Am
System Partics included 1n the Assets (ecach such parcel individually, an “Owned
Property™ and collectively, the *Owned Properties”) showing the common address, or
other means of identification. and record title holder thereof and, to the Knowledge of
Pan Am. all Liens thereon Each of the Pan Am System Parties, as applicable, owns, and
upon the consummation of the transactions contemplated hereby will transfer and
quutclaim to the Company ali of their respective nights, titles and mterests in and to the
Owned Properties and to all bulldings, structures and other improvements thereon. free
and clear of all Liens, except tor Permutted Liens. sullicient lor the operation of the Line
in the ordinary course of husiness (1) in substantially the same manner as operated by the
Pan Am System Parties prior to the Closing and (11} as contemplated by the NSR Joint
Use Agreement

(b) Section 10 ¥b) of the Disclosure Schedule sets forth. with
regard to property to be included in the Assets, an 1dentification of the real property
leased or subleased by the Pan Am System Partics pursuant 1o cach Lease (cach a
“Leased Property™ and collecuively, the “Leased Properties,” and. collectively with the
Owncd Propertics, the “Propertics™)  Each of the Pan Am System Partics has conducted
a search of 1ts records and has provided to NSR true, correct and complete copies of all
leases, work letters, side agreements, consents, subordiation agreements, guarantees and
other similar arrangements or agreements with respect to each Lease and to which the
respective Pan Am System Party 1s a party  The respective Pan Am System Party holds.
and afler the consummation of the transactions contemplated hereby the Company wall
hold, a valid and existing leaschold or subleasehold interest, as applicablc, 1n each Leased
Property pursuant to the applicable 1.case, free and clear of all Liens, other than Permutted
Licns There are no oral agreements in effect as o any Lease to which any of the Pan
Am System Parties 1s a party The terms of the Leases have not been modified in any
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respect, except to the extent that such modifications are set forth 1n the documents
previously delivered or made avanlable to NSR and its counsel, and none of the Pan Am
System Partics 1s 1n negotiations with any landlord to cancel or terminatc any Lease prior
to the stated matunity datc of such Lease LExcept for Permitted Liens, none of the Pan
Am Systcm Parties has assigned, transferred, conveyed, mortgaged. deeded in trust or
encumbered 1ts lcasehold interest in any Lease  Nonc of the Pan Am System Parties has
recerved a notice of detault or termination wath respect to any Lease  No matenial
damage or destruction (1 € . damage or destruction that would permit either party to the
applicable Lease to termmate such Lease or cause the abatement of rent thercunder) has
occurred with respect to any ol the Leased Propertics which has not been repaired prior to
the date hereof’

(v) The Propertics constitute all of the real estate within which
the Pan Am System Parues operate the Line - The Properties are in comphiance wath all
requirements of applicable I.aw 1n all matenal respects. and none of the Pan Am Systern
Parties has recerved notice ol and none of the Pan Am System Parties has Knowledge of.
any condemnation, eminent domain, zoning, land use proceedings or other claims, causes
of action, lawsuits or legal proceedings pending, threatened or contemplated regarding
the owncrship, use or possession of the Propertics or any part thereof or of any sale or
other disposition of the Owned P’ropertics or any part thereof 1n licu of condemnation,
except for those matters that are set forth in Section 10 9(c) of the Disclosure Schedule

(d) Scction 10 9(d) of the Disclosure Schedule sets forth, with
regard to property to be included within the Asscts, the common address of, or other
means of identulying. cach parcel of real property leased or subleased by a Pan Am
System Party pursuant to cach Third Pany Lease and the property (or portion thereof)
subject to such Third Party Lease ‘L rue, correct and complete copies of all work letters,
side agreements. consents, subordination agreements, guarantees and other similar
arrangements or agreements with respect to the Third Party Leases and to which the Pan
Am System Party 15 a party have herctofore been made available to NSR - ‘The terms of
the Third Party Leases have not been modified in any respect, except to the extent that
such moditications are set forth 1n the documents previously dehivered or made available
to NSR and 1ts counsel, and none of the Pan Am System Partics 1s in negotiations with
any tcnant or subtenant to cancel or terminate any 'hird Party Leasc prior to the stated
matunty date of such Third Party Lcase

1010 Brokers

None of the Pan Am System Partics has retained or otherwise engaged or
cmployed, or paid or agreed to pay any fee or commission, to any agent. broker, finder or
other Person, for or on account of acting as a finder or broker in connection with this
Agreement or the Ancillary Agreements (including the Company Agreement or, 1f
applicable, the Springfield Terminal Haulage Rights Agreement) or the transactions
contemplated hereby and thereby

1011 Comphance With Laws and Other Matters Each ot the Pan Am
System Parties



(a) 15, and has been, in compliance 1n all matenal respects, 1n
the opecration of the [.ine, with all apphcable Laws (1t being understood that, solely for
purposes of this Section 10 11(a), the term “Laws™ shall not include any statutes, laws,
rules, regulations, ordinances, orders, codes, policies or rules of common law or
amendment thercto that becomes effective afier the Clasing Date or any Environmental
T.aws) and the regulations, ordinances, rules. judgments, orders or deerees of any
Governmental Authority applicable thereto or to the employees involved in the operation
of the Line,

(b) has, and upon the consummation of the transactions
contemplated hercby the Company will have, all material permuts, licenses, franchises,
certiticates of authorty, orders, and approvals of, and has made all matenal filings.
applications, and registrations with, Governmental Authorities that are required 1n order
to permut 1t to operate the Line (the “Permits™), and has been in comphiance 1n all material
respects with the terms ol the Permuts, and all the Permits arc, and wall be, 1n full force
and cffect and a complete and accurate list of the Permuts 1s sel forth 1n Secuon 10 11(b)
of the Disclosure Schedule,

() has received no notfication or communication from any
Governmental Authority (1) asserting that 1t i1s not in comphance with any Laws (or
indicating, 1n the absence of any such assertion, a possible investigation or inquiry with
respect to any of the foregoing) with respect to the operation of the Line or (i)
threatening to suspend. mateniaily modify or reveke any Permat, and

(d) 15 not a parly to or subject to any maternial order, decree,
agreement, metorandum of understanding or simrlar arrungement wath. or a commitment
letter, supervisory letter or similar submission to, any Governmental Authority with
respect (o the Assets or the operation of the Line, and none of the Pan Am System Partics
has been advised by any such Governmental Authonty that such Governmental Authonty
1s contemplating 1ssuing or requesting (or 1s considering the appropnateness of 1ssuing or
requesting) any such matenial order. decree, agreement. memorandum of undcrstanding,
commitment letter. supervisory letter or similar submission other than thosc items
identified 1n Secuon 10 11(d) of the Disclosure Schedule

1012 Taxes (a)All Tax Returns required to be filed by cach of the Pan
Am Syslem Parties with respect 1o the Assets and the operation of the Line have been
filed on a timely basis and all such rcturns arc true, complete, and correct tn all matenal
respects, (b) all Taxes (whether or not shown on any Tax Return) that are duc or claimed
to be due from any of the Pan Am System Parties with respect to the Assets and the
operation of the Line have been paid, (¢) no notice has been reccived of any deficiencies
for Taxes claimed. proposcd or assessed by any Government Authority with respect to
the Assets or the operation of the Line for which any of the Pan Am System Partics may
be hable, (d) therc arc no pending, current or proposed audits, examinations, suits,
proceedings, investugations, claims or admimistrative proceedings for or relating to any
Liability 1n respect of any Taxes with respect to the Assets or the operation of the Line for
which any of the Pan Am System Parties may be hable, (&) each of the Pan Am System
Partics has withheld and paid to the relevant Gos ernmental Authonty all laxes required
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to have been wathheld and paid 1n accordance with applicable Law with respecet to the
Assets and the operatuon ol the Line, including in connection with any amounts paid or
owing Lo any employee, independent contractor, creditor, equity holder or other Person, (f)
there 15, to the Knowledge of Pan Am, no outstanding material claim by any
Governmental Authority 1n a jurisdiction where the Pan Am System Parties does not tile
Tax Returns that the Pan Am System Parties may be subject to Tax n such junsdiction
with respect to the Assets or and the operation of the Line. () there are no Liens on any
of the Assets that arose in connection with any farlure (or alleged failure) to pay any ‘lax,
(h) none of the Pan Am System Parties with respect Lo the Assets or the operation of the
Line will be required to include any item of income 1n. or exclude any item of deduction
from, income for any Tax penod (or partion thereof) ending atter the Closing Date as a
result of any (1) change in method of accounting for a Tax period ending on or prior to
the Closing Daitc, (2) agreement with a Governmenlal Authonty executed on or prior to
the Closing Date, (3) deferred gains, (4) installment sale or open transaction disposition
made on or prior to the Closing Date, or (5) prepaid amount received on or pror to the
Closing Date, 1n each case under this Scction 10 12, to the extent that the Tax habilaty of
the Company or any Member (as defined 1in the form of Company Agreement attached)
could be materially affected, and (1) none of the Pan Am System Parties with respect to
the Assets or the operation of the Line 18 or will be required 1o adjust 1ts tax basis in the
Asscts as may be required under Section 435G of the Code

1013 Insurance The Asscts arc insured with reputable insurers and
Section 10 13 of the Disclosure Schedule contains a true and correct list of such
insurance policies maintained by the Pan Am System Parties. copics of which have been
made available to NSR. With respect to all msurance policies that are individually or in
the aggregate matenal to the Assets and the operation of the Line (1) such policies are 1n
full force and cftect on the date hereof and the Pan Am System Parties shall use their
commercially reasonable efforts to continue such policies 1n full force and eflect through
the Closing Date, (n) all premiums currently payable or previously due and payable with
respect to all pertods up o and including the Closing Date have been paid to the extent
such premiums are due and payable on or prior to the date hereof and, with respect to
premiums not due or payable at or prior to the date hereof. all premiums duc and payable
prior to the Closing Date. will have been paid prior to the Closing Date and (1) no notiee
of cancellation or tconination has been received wath respect o any such pohicy

10 14 Transactions with Aftiliatcs_

With respect 1o the Assets and the operation of the Line, there are no
outstanding amounts payable to or receivable {rom, or advances by any of thc Pan Am
System Partics to, and nonc of the Pan Am System Parties is otherwise a creditor or
debtor to, any member or stockholder, director. emplovee or Affiliate of any of the Pan
Am System Parties  With respect to the Assets and the operation of the Line, none of the
Pan Am System Parties are a party to any transaction or agreement with any Aflihate,
member or stochholder, director or executive officer of any of the Pan Am System Parties
or any material transaction or agreement with any emplovee other than exccutive oflicers



11. Representations and Warranties of NSR. NSR hercby represents and
warrants as of the date hereof and, 1o the extent provided 1n Section 13 2(a). as of the
Closing, as follows

111 Orgamization, Standing and Power

NSR 15 a corporation duly orgamized, validly existing and 1n good standing
under the Laws of the junisdiction of its mcorporation and has all requisite power and
authornity to own, leasc and opcrate 1ts properties and assets and 1o carry on 1ts business as
now being conducted

112 Authonty, Enforceability, Noncontravention

(a) NSR has full power and authonity to enter into, execute and
deliver this Agreement and cach of the Ancillary Agreements (1ncluding the Company
Apreement and, 1l applicable, the Springficld Terminal Haulage Rights Agreement) to
which 1t 1s a party and perform its obligations hereunder and thereunder  This Agreement
has been, and cach of the Ancillary Agrcements (including the Company Agreement and,
if applicable, the Springfield 1erm:inal Haulage Rights Agreement) to which 1t 15 a party
will be, duly authorized by all necessary action of NSR - This Agreement has been and
cach of the Ancillary Agreements (including the Company Agreement and, 1f applicable,
the Springficld ‘I erminal Haulage Rights Agreement) 1o which 1t 1s a party wall be. duly
cxeculed and delivered by NSR, and, assuming 1t 1s duly executed and delivered by the
other parties thereto. constitutes or will constitute a vahid and legally binding obligation
of NSR. ¢nforceable against st in accordance with its terms, subject to the effect of
bankruptcy, insulvency. reorgamzation, moratorium, fraudulent conveyance and other
similar Laws relating to or allecting creditors’ nghts generally, and to the availlatility ol
equitable remedies

(b) L he execution and delivery by NSR of this Agreement and
each of the Ancillary Agreements (inctuding the Company Agreement and, 1f applicable,
the Springftield Terminal Haulage Rights Agreement} do not and will not, and comphance
by NSR with the provisions of this Agreement and cach of the Ancillary Agreements
(including the Company Agreement and. 1f applicable, the Springficld Terminal Haulage
Rights Agreement) will not, (1) conflict with or result in a breach or default under the
Charter Documents of NSR or any of the terms, conditions or provisions of any Contract
to which NSR 15 a party or otherwise bound. or to which any property or asset of NSR 1s
subject, (1) subject (o the filings with Governmental Authoritics and other matters
referred to n Section 13 1(c) below, violate any Law applicable to NSR, or (1) result in
the creation or imposition of any Licn on any assct of NSR, except in each case as will
not, ndividually or 1n the agpregate, impair 1n any matenal respect NSR’s performance
of 1ts obligations hercunder

(c) Except (1) for the applicable requirements of the STB and
(1) as set forth on Schedule 11 2(c), there are no approvals, authorizations, consents,
orders or other actions of, or filings with, any Person that are required to be obtaned or
made by NSR 1n connection with the execution of, and the consummation of the
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transactions contemplated under, this Agreement or the Ancillury Agreements (including
the Company Agreement or, 1 applicable, the Springficld Terminal Haulage Rights
Agreement) except for any matters as will not, individually or in the aggregate, impair in
any malterial respect NSR's performance of 1ts obligations hereunder

113 Brokers

NSR has not retained or otherwise engaged or employed, or pud or agreed
to pay any fec or commussion, to any agent, broker, finder or other Person, for or on
account of acting as a finder or broker 1n connection with this Agreement or the Ancillary
Agreements (including the Company Agreement or, 1f applicable, the Spningfield
Terminal Haulage Rights Agreement) or the transactions contemplated hereby and
thereby

12. Covenants

121 Operation of the Line by the "an Am Systcm Parlies

Between the date of this Agreement and the carlicr of the Closing or
termination pursuant to Section 15, except (a) as contemplated by this Agreement, (b) as
may be required by applicable 1.aw, (c) as sct forth m Schedule 12 1 or (d) with the prior
wrilten consent of NSR, the Pan Am System Parties wall (X) opcrate the Line according
to the ordinary course of business consistent with past practice, (Y) usc all commercially
rcasonable efforts to preserve intact the Assets and maimntain the nights, franchises and
exisung relations with customers, suppliers, emplovees and business associates relating
thereto and (Z) without limiting the gencerality of the clauses {(X) and (Y) above

(1) not transfer any ol the Assets or any interest of the
Pan Am System Parties therein other than in the ordinary course of business consistent
with past practice or to another of the Pan Am System Parties in a manner consistent with
this Agreement,

(1} not change the general nature of operation of the
Asscts or conduct any new line of business with the Assets not consistent with past
practicc,

(1)  not mortgage, ecncumbcr or pledge any of the Asscts
or permut or allow any of the Assets to be subjected to any Lien other than Permutted
Liens,

(tv)  nol terminate, make any material modifications to,
transfer or matenally amend any Material Contract,

(v) not dispose of any books, records and accounts
relating to the Assets, and to maintain such books records or accounts in the usual,
regular and ordinary manner, on a basis consistent with prior periods.



{(v1)  not enter 1nto any lease for real property with
respect 10 any portion of the Assets,

(vit)  not permt any waste of any of the Asscts,

(vin)  nol pay, discharge or satisly any maternal claim,
liability or obhigation (absuolute. accrued, contingent or othcrwise) related to the Assets
other than n the ordinary course of business consistent wath past practice,

(1x)  not canccl or compromise any malerial debt or
malerial claim or warve or release any material rights relating (o the Assets or the
opcration of the Line.

(x) not grant any haulage, trackage or other access or
operating rights with respect to the [aine, except as required by Law,

(x1)  nol take any action that would cause a breach of any
representation or warranty set forth in Scction 10 hereot, or

(xn1)  not authorize or enter mto any agreement to
otherwise take any of the [oregoing actions

122 Inspection of Records, linvironmental Audits

(a) Between the date of this Agreement and the Closing, each
of the Pan Am System Parties shall allow, 1o the extent not prohibited by applicable Law.
the officers, attomeys, accountants and other duly authonized representatives ol NSR
reasonable access duning regular busmess hours to the records and files. correspondence,
auduts, properties and personnel. as well as to all intormation, 10 each casc, relating to the
Assets and the operations of the Line  Any information regarding the Asscts or the
operations of the Line so obtained, and any information obtained by any Parly pursuant to
the provisions ol this Agreement shall be subjcct to the Non-Disclosure Apreement, dated
as of October 26, 2003, as extended to date (the “Confidentiality Agrecment™), and such
information shall be heid by the recipient 1n accordance with the terms of the
Conlidentiahty Agreement, 1t being understood that. for purposes of thus prowvision, the
term of the Confidentiality Agreement shall be deemed to have been extended for a
period of one (1) year immediately following the Closing Date  Notwithstanding
anything hcrein to the contrary, any Parly may disclose any information in connection
with an audit by 1ts cxternal auditors, the Internal Revenue Service, or other tax authonty

{(h)  Between the date of this Agreement and the Closing, each
of the Pan Am System Partics shall continuc to make available for inspection by NSR
truc, correct and complete copies of the Environmental Reports, and shall promptly
deliver to NSR true, correct and complete copies of any Environmental Reports that are
prepared after the date hereof or that have not been previously disclosed to NSR

123 Commercially Reasonable Efforts Between the date of this
Agreement and the Closing, cach of the Parties to this Agreement will use its
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commercially reasonable cfforts to cause the conditions to the obligations of the other
Partses set lorth in Section 13 of this Agreement. as the case may be, to be satisfied.
provided, that, except as agreed in wnting by the Parties hereto, 1n no event shall any off
the Parties hereto he abligated to accept, or cause the Company to accept, 1n connection
with obtaining any Required Governmental Consents required by Section 13 1(c) or any
consent, approval or agreement anuicipated by Section 3. any conditton or requirement
that 1s not acceptabie to such Party, to be excrcised n 1its sole discretion  In addition. the
Partics hercto shall (1) cooperate and use their commercially reasonable efTorts to obtain
all consents, approvals, authonzations and agreements (or exemptions therefrom) of all
Governmental Authorities necessary 1o authorze, approve or permit the consummation of
the transactions contemplated by this Agrecment. the Company Agreement and the
Ancillary Agreements (the “Required Governmental Consents™) at the carliest possible
time hercafter. including but not limited to the assignment of the MBTA Operating
Rights to the Company notwithstanding a failure to obtain consent therefor. (11) as
promptly as practicable hereafter, file or submut, or cause to be filed or subnuuted, to all
Governmental Authorities all notices, applications, documents and other materials
necessary 1n connection with obtaiming the Required Governmental Consents aod (i) use
their respective commercially reasonable efforts to respond as promptly as practicable to
all inquinies received from all Governmental Authorities for additional information or
documentation i conncction with obtaiming such Required Governmental Consents
Each of the Parties hereto shall promptly advise each other Party hereto upon receiving
any communication (wriiten or oral) from any Governmental Authority whose consent,
approval or authonzation 1s required, or to whom notice must be submitted. for
consummation of the transactions contemplated by this Agreement, and the Ancillary
Agrcements which consututes a reasonable likelthood that any requisite regulatory
consent, approval or authonzatton will not be obtained or that receipt of any such consent,
approval or authorization wall be matenally delayed or matenally conditioned  Each of
the Parties hereto shall Lurmish 1o each other Party hereto such necessary inlormation and
reasonable assistance as the other may reasonably request in connection with its
preparation of any filings or submissions to any Governmental Authonity necessary o
obtain any of the Required Governmental Consents  Each of the Parties hereto shall
provide each other Party hercto with drafl copies and as-filed copics of all filings and
subnmussions with Governmental Authoritics in respect of the Required Governmental
Consents and shall provide the other with a reasonable opportunity to comment upon all
such draft copies Each of the Parties hereto and its respective representatives shall
promptly inform the other Party hereto reparding the substance of ali communications
and contacts rccerved from any Governmental Authority with respect to this Agreement,
the Ancillary Agreements or the transactions contemplated hereby and thereby, and
neither of the Parties hereto shall nitiate any contact or communications with any
Governmental Authorily regarding this Agreement, the Ancillary Agreements or the
transactions contemplated hercby and thereby without giving reasonable prior notice to
cach other Party hereto and offering cach other Party hereto the opportunity to have a
representatis e of such other Party participate in the contact or communication For the
avoidance of doubt, each Party hereto shall be [ree to discuss regulatory matters with any
Governmental Authority without the participation of the other Parties hereto to the extent



such discussions do not directly relate to the transactions contemplated by this Agreement,
and the Anciilary Agrecements

124 Real Cstate Matiers

(a) The Pan Am System Parties shall use thewr comnmercially
rcasonable efforts to obtain an estoppel certificate from each fandiord under the Leascs
certifying that cach lease 15 1n full force and effect and that there are no defaults
thereunder or any conditions that with the passage of time would constitute a default
thereunder, or an estoppel certificate 1n the form so provided for under any such Lease or °
Third Party Lease In the event that the Pan Am System Parties arc unable to deliver an
estoppel certificate for any of the Leases or Third Party Leases to NSR at the Closing,

Pan Am shall indemnify NSR against any loss, cost, hability or expense which NSR may
mcur as a result of the farlure of the Pun Am System Parties to deliver such estoppel
certificate

(b)  The Pan Am System Parties shall cause (1) utle to the
Owned Properties, at Closing, to be free and clear of all Liens and without exceptions,
disclaimers of hability or objections except for Permitted Liens and any matiers which
the Title Company has commutted to nsure over or omit, and (u1) the First Amernican Title
Insurance Company of New York or another reputable title insurance company sclected
by NSR (the “Title Company™} to insure the Owned Propertics under the terms described
above

(c) Between the date of this Agreement and the Closing. the
Pan Am System Parties shall disclose to NSR any newly 1dentilied 1.1ens on the Owned
Prapertics that have not been previously disclosed 1o NSR

(d)  Any and all Taxes associated with the contribution ol the
Assets described in Section 2 3 and asseciated with the sale of the Assels described 1n
Section 3 shall be the sole responsibility ol Pan Am and the Pan Am System Parties

(e) Pan Am and the Pan Am System Parties shall promptly
nolify NSR 1n writing 1f the Internal Revenuc Scrvice or other tax authonty raises any
1ssue under examination that could affect the Company and any of 1ts members 1n any
way, including an adjustment to the tax basis of the Assets Pan Am and the Pan Am
System Parties also shall keep NSR informed of the progress of any examination relating
to any such 1ssucs until the matter has reached a final determination under the law

125 Publicity

The imual public disclosure relating hereto, 1f any, will be a joint press
release and thercafter, except as otherwise required by Law, the applicable rules of the
stock exchanges on which NSR's, Pan Am’s and/or Norfolk Southern Corporation’s
sharcs are listed, tf any, or any other self-regulatory orgamzation. cach of the Partics shall
coordinate with each of the other Parties. inctuding by the provision of drafts and the
opportunity to comment thercon, prior to 1ssuing any press releases or otherwise making
public statements with respect to the transactions contemplated herchy

32



126 Lncumbrance and 1ransler of Assels

From and afier the date hereof, none of the Pan Am System PParties shall,
without the prior writien consent of NSR, enter into, amend or extend any Contract 1n any
manner which would encumber any of the Assets

127 Employec Claims

Fach Party agrees tu indemmfy and hold harmless the other Party against
any and all costs and payments, including benefits, allowances and arbitration,
admunmstrative and hitigation expenses, ansing out of claims or gnevances made by oron
behalf of 1ts own employees, cither pursuant to employee protective conditions imposed
by a governmental agency as condifions for that agency’s approval of this Agreement,
any of the Ancillary Agreements and operations hereunder or thereunder, or pursuant to a
collective bargaiming agreement It 18 the intention of the Partics that cach Party shall
bear the full costs of protection of its own employees under employee protective
conditions which may be imposed, and of grievances filed by 1ts own cmployees arising
under 1ts collective bargaiming agreements with its employees  Simularly, cach Party
agrees to indemm{y and hold harmless the other Parties against any and all costs and
payments, including judgments, damages, attorneys” fees and Liigation expenses, anising
out of claims, lawsuits and actions brought by or on behalf of 1ts own employees pursuant
to any provision of law, including common law, and based on emplovment ansing out of
the operations covered by this Transaction Agreement or any of the Ancillary
Agreements, except to extent otherwise specifically provided in the Transaction
Agreement or the peruinent Ancitlary Agreement

13. Conditions to the Closing

131 Mutual Conditions

The respective obligations of the Parties o consummate the NSR
Contnbution and the Pan Am Contribution and to take the other actions required to be
taken by each of the Partics at the Closing 1s subject 1o the sausfaction, at or prior to the
Closing. of cach of the following conditions (any of which may be waived jointly by
NSR and thc Pan Am System Partics in writing, 1n wholc or 1n part)

(a) Company Apreement NSR and Pan Am shall have entered
into, and the Company shall have taken all nccessary and reasonable action to mahke
cffective, the Company Agreement

(h) Ancillary Agreements Cach of the Ancillary Agreements
shall have been entered into by the respective partics thercto

(c) Regulatory Approvals All Required Governmental
Consents (including the receipt of STB Approval from the STB) shall have been obtained
and shall be 1n full force and effect, and not subject to conditions that any Party deems
unacceptable in its sole judgment, and shall not be subject to a pending petition {or
revicw hetore a U S Court of Appeals
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(d)  No Order or Action No Law shall have been enacted.
entered, promulgated. clanfied or enforced by any Governmental Authonty which
prohibits, restricts or makes 1llegal the consummation of the Closing or any of the
matenial transactions contemplated therchy, or material provisions hereof, and no Action
shall be pending or threatened that questions the vahidity of this Agreement, the Company
Agreement or any of the other Ancillary Agreements or declares or proposes o declare
the same unlawful or sceks to enjoin the consummation of any ol the matenal
transactions contemplated hereby or thereby

132 Additional Conditions of NSR

The obligation of NSR 1o consummate the NSR Contributien, and to take
the other actions required to be tahen by NSR at the Closing 15 subjcct to the satuisfaction,
at or prior Lo the Closing, of cach of the following additional condittens (any of which
may be waned by NSR 1n wriing, in whole or in part)

(a) Representations and Warranties  The representations and
warranties contained in Section 10 hereof and 1n all certificates delivered by the Pan Am
System Partics to NSR pursuant hereto or in connection with the transactions
contemplated hereby shall be true and accurate 1n all respects (in the case of
representations and warranties qualified by “mateniality,” “in all matenal respects,”
“Matenal Adverse Effect” or similar terms or phrases, and 1n the case of the
representations and warranties st forth 1n Sections 10 1 and 10 2) or 1n all matenal
respects (in the case of all other representations and warranties) as of the date of this
Agrecment and as of the Closing as though made at and as of the Closing (except for
changes contemplated by this Agreement and except for representations and warrantics
that by their terms speak specifically as of the date of this Agreement or some other date,
in which case as of such date)

(b) Performance The Pan Am System Parties shall have
performed all of their respecttve obligations and complied 1 all matertal respects wath all
covenants required by thus Agreement to be performed or complicd with by the Pan Am
System Parties on or prior o the Closing Date

(c) Ceruficate  Pan Am shall have delivered to NSR a
certificate, dated the Closing Date, signed on behalf of the Pan Am System Parties by an
officer of Pan Am, certifying that the conditions specified 1in Sections 13 2(a) and (b) of
this Agreement have becn satisfied

(d) No Matenal Adverse Effect There shall have been no
Matenal Adverse Effect on any of the Pan Am System Partics

(e) Consents At the Closing, Pan Am shall have delivered to
NSR all consents, approvals and agreements of any third Persons required to effectuate
the NSR Joint Use Agrcement and the Springfield Terminal Joint Use Agreement, and
rcquired by the terms of any Material Contract 1in order that the rights of any of the Pan
Am System Partics or the prospective nights of the Company under such Matenal
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Contract. in cach case, as they relate to the Assets or the Assumed Liabihities, will not be
impaired by the consummation of the transactions contemplated by this Agreement and
the Ancillary Agreements, and such conscuts. approvals and agreements shall be in full
force and effect

133 Additional Conditions of the Pan Am System Partics

The obligation of the Pan Am System Parties to consummatc the Pan Am
Contrnibution 1n exchange for the Pan Am Member’s Membership Interest, and to take the
other actions required o be 1aken by the Pan Am System Parties at the Closing 1s subject
to the satistaction, at or prior to the Closing, of cach of the tollowing additional
conditions (any of which may be waived by Pan Am in writing, in whole or in part)

(a) Representations and Warranties The representations and
warranties contained 1in Section 11 hereof and 1n all certificates delivered by NSR to Pan
Am pursuant hereto or in connection with the transactions contemplated hereby shall be
true and accurate 1n all respects (in the case of representations and warrantics qualified by
“materiality,” “in all matenial respects,” “matenal adverse effect” or similar terms or
phrases, and 1n the case of the representations and warrantics sct forth in Sections 11 1
and 11 2) or in all matenial respects (in the case ol all other representations and warranties)
as of the date of this Agrecment and as of the Closing as though made at and as of the
Closing (except for changes contemplated by this Agreement and except for
representations and warranties that by their terms speak specifically as of the date of this
Agrcement or some other date, in which case as of such datc)

(h) Performance NSR shall have performed all obligations
and complied with 1n all matenal respects all covenants required hy this Agreement to be
performed or complied with by NSR on or prior to the Closing Date

(¢) Certificate  NSR shall have delivered to Pan Am a
cerlilicale, dated the Closing Date, signed on behalf ol NSR by an officer of NSR,
certifying that the conditions spectfied 1n Sections 13 3(a) and (b) of this Agreement have
been satistied

(d) No Matenal Adverse Fffect 1 here shall have been no
Matenal Adversc Effect on NSR

14. Survival of Representations and Warrantics; Indemmty.

141 Survival of Representations and Warrantics  All representations
and warranues made 1n this Agreement or made 1n any document delivered pursuant to
this Agreement by or on behall of any party shall survive the execution and delivery of
this Agreement and the Closing. regardless ol notice of or any investigation or right of
investigation made after the date of thus Agreement by or on behalf of any Party. and
shall terminate and cxpire five (5) years following the Closing Date. except that, (a) if
later, the representations and warranties made 1n Sections 10 6, 10 8. 10 9 and 10 12 shall
terminate and expirc sixty (60) days after the tcrmination of the applicable statutc of
hmutatons (including extensions thercof), 1n each case, afier which date they shall be of
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no further force or effect (except for bona fide claims of which a party has provided
written notice 1n good faith to the other parties prior to the relevant expiration date) and
(b) that the ndemmifications set forth in Section 12 7 and Section 14 7 shall survive
without cxpiration or termination

142 Indemmfication by Pan Am

(a) Pan Am shall indemnufy, save and hold harmless (1) each of
NSR, 1ts Affiliates, and each ol their respective officers. directors, employeces and agents,
and each of their respective successors and assigns {collectively, the “NSR Indemmified
Parties”), from and against any and all costs, losses, cluims, iiabilities. damages, fines,
penalties. expenses and Cleanup costs (including any interest which may be imposed n
conncehion therewith and court costs and reasonable fees and disbursements of counsel)
(“Damages,” which shall not include any claim of diminution of valuc of NSR's
membership interest in the Company) mcurred 1n connection with, arising out of,
resulting from or incident to  (A) any breach of the representations or warrantics of the
Pan Am System Parties in this Agreement, cxcept for Section 10 6 (1n each case, solely
for the purpose of calculating the amount of Damages, without regard 1o any qualification
or limitation with respect to “materiality,” whether by reference 1o “matenal,” “in all
material respects” or “Matenal Adverse Effect™), or (B) any breach or default in any
covenants or agreements made by the Pan Am System Parties in this Agreement, and (1)
the Company and each of'its officers, directors, employces and agents and 11s successors
and assigns (collecuvely, the “*Company Indemmfied Parties™) and any NSR Indemmfied
Parties from and against any and all Damages incurred 1n connection with, ansing out of.
resulting from or incident to any obligation or habihty. other than the Assumed Liabilities,
incurred in connection with, ansing out of, resulting from or incident (o any act or
omission by the Pan Am System Parties prior to the Closing relating to the Assets,
whether fixed or contingent. recorded or unrecorded. known or unknown and whether or
not set forth on the Disclosure Schedule

(b Pan Am shall defend, indemnify and hold harmless any
NSR Indemmfied Parties and any Company Indemnified Parties for. from, and against all
Damages asscrted against. resulting to, imposed on, or incurred by any NSR Indemnified
Party or Company Indemnified Party in conncction with (1) any misrepresentation or
breach of any environmental representation or warranty set forth in Section 10 6 of this
Agreement, (1) the Relcase of any Hazardous Materals (A) prior to the Closing Date on,
from or under the Properties or 1n connection with the operation of the Assets or (B) on,
from or undcr any other property where, prior to the Closing Date, Hazardous Materials
are or were Released. discharged or disposed of in connection with the Properties or the
Assets. whether or not, in any casc, such Release. discharge or disposal was in
compliance with Environmental Laws, (111) the violation of any Environmental Law prior
to the Closing by any of the Pan Am System Parties or any other Person 1n conncction
with the Properties or the Asscts, and (1v) any Environmental Claim ansing out of,
resulung from, or incident to any act or omussion prior 1o the Closing Date relaung to the
Properties or the Assets agamst any Person whose liability for such Environmental Claim
any of the Pan Am System Parties has retained or assumed cither contractually or by
opcration of Law
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(c) Except for fraud. injunctive and provisional relief and
remedies that cannot be warved as a malter of Law, (f the Closing occurs, this Section
14 2 shall be the exclusive remedy for any breach of any of the Pan Am Syslem Parties
representations and warranties or any breach of any Pan Am System Party’s covenants
contained 1n this Agreement

143  Indemnification by NSR

(a) NSR shall indemmiy, save and hold hannless cach of the
Pan Am System Parties. and cach of their respective officers. directors, employees and
agents and cach of therr respective successors and assigns (collectively, the “Pan Am
Indemnified Partses™), from and aganst any and all Damages incurred 1n connection with,
arising oul of. resulting from or incident to (1) any breach ol or any maccuracy n any of,
the represcntations or warrantics of NSR 1n this Agreement (in cach case, solely tor the
purpose ot calculating the amount ol Damages, without regard to any qualification or
Iimitation with respect (o “matenality.” whether by reference to “matenial,” “in all
matenal respects”™ or “Material Adverse LiTect”™), or (1) any breach or default in
covenants or agreements made by NSR 1n this Agreement  For the purposes ol this
Section 14 3 only, “Damages™ shall not include Cleanup costs or expenses

(b)  Except for fraud. injunctive and provisional reliel’ and
remedies that cannot be warved as a matter ol Law. 1l the Closing occurs, this Section
14 3 shall be the exclusive remedy for any breach of any of NSR's representat:ons and
warrantics or any breach of NSR's covenants contained in this Agreement

144  Notlicauon of Claims A Party entitled to indemnification under
Sections 14 2 or 14 3 (an “Indemmlicd Party™) shall notify the other Party (the
“Indemnifying Party ™) within a reasonable period of nme after becoming aware of any
Damages which the Indemmified Party shall have determuned has given or could give nse
to a claim for indemnification under Sections 14 2 or 14 3 hereol Such nouce shall
include an estimate of the Damages that the Indemnilied Party has determined may be
incurred to the extent then known or reasonably determinable  The jmlure to so notify
the Indemm{ying Party wall not relieve the Indemnifving Party of any hability that 1t may
have to any Indemmficd Parly, except to the extent of any prejudice to the Indemmfying
Party resulung Irom such delay As soon as practicable after the dale ol such notice, the
Indemnified Party shall provide to the Indemmiying Party all information and
documentation necessary to support and verify the Damages so claumed and the
Indemmifying Party and 1ts agents shall be grven access to all books and records 1n the
possession or control of the Indemnilied Party which the Indemnifyving Party rcasonably
determines to be related to such claim

145 Matters Involving Third Parues

(a) If any third party shall commence an Action agamst any
Indemmfiecd Party with respect o any matter (a “Third Party Claim™) which may give nse
10 a claim for Indemmfication under Sections 14 2 or 14 3 or 1l an Indemnified Party
otherwise becomes aware that a Third Party Claim may be asserted against the



Indemnilicd Party, the Indemnified Party shall notify the Indemm{ying Party in writing
as soon as practicable so that the Indemmfying Party has an opportunity to assume the
defense of such Third Party Clarm  The failure 1o so notify the Indemmifying Party wall
not relieve the Indemnilving Party of any hability that 1t may have to any Indemmficd
Party, except 1o the extent of any prejudice to the Indemnilying Party resulting from such
delay If the Indemmifying Party noufies the Indemnuficd Party that it does not dispute
the Third Party Claim, or fails to noufy the Indemmfied Party within 30 days after
delivery of such notice by the Indemmtied Party whether the Indemmfying Party disputes
the Third Party Clanm, all Damages incurred 1n connection with, ansing out of, resulting
from or incident to such Third Party Claim will be conclusively deemed a hability of the
Indemnifying Party and the Indemnifying Party shall pay the amount of such Damages to
the Indemnified Party promptly upon the final determination thercof

(b)  If the Indemmfving Party does not respond to the notice or
elects not to assume the defense of such Third Party Claim, in cach case within the period
allowed after dehvery of the notice, the Indemnufied Party shall have the nght to defend
such Third Party Claim by appropnate proceedings or to scttle or pay any such Third
Party Claim for such an amount as the Indemmfied Party shall deem appropnate, in cither
case at the sole cost and expensc of the Indemnmifying Party, provided that the
Indemmnified Party shall not settle any such Third Party Claim without the prior writien
consent of the Indemmiying Party. which consent wall not b unrcasonably withheld,
conditioncd or delayed In the event that the Indemmfying Party does not assume the
defensc of such Third Party Claim, the Indemnifying Party shall have the right to
participate 1n such defense (including with counsel of its choiee). at 1ts own expense. and
the Indemnified Party shall reasonably cooperate with the Indemnitying Party 1n
connection with such participation

(¢)  If the Indemniiying Party notifies the Indemnified Party
that 1t desires o defend against such Third Party Claim, then the Indemnifying Party shall
be entitled to participate n or. at the Indemnifving Party’s option, assume at 1ts own cost
and expense the defense of any such '1hird Party Claim with counsel of 1ts own choosing
(which shall be reasonably acceptable 1o the Indemnified Party), provided, that, 1f the
Indemmfying Party assumes the defense of such Third Party Claim it shall resmburse the
Indemnificd Party for out ol pocket expenses incurred by the Indemrufied Party (such as
travel costs. but not internal time charges) and the Tndemmfied Party (1) shall reasonably
coopcerate with the Indemmfying Party, and (1) may elect to participate 1n any such
defensc at 1ts sole cost and expense, but the control of such defense and its settlement or
resolution shall rest with the Indemnifying Party I in the opinion of the Indemmficd
Party, there 15 a significant conftict of interest between the Indemmified Party and the
Indemnifying Party in the conduct of the defense of such Third Party Claim, the
reasonablc fees and disbursements of one counsel of the Indemnified Party shall be at the
expense of the Indemnifying Party The Indemnifying Party shall not compromise or
settle any such Third Party Claim without the prior wnitten conscnt of the Indemnified
Party (which consent shall not be unreasonably withheld, conditioned or delayed), unless
such scttlement or compromise does not subject the Indemmfied Party Lo any monetary
habulity, will not impose on the Indemmficd Party any obligation. admission, restriction
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or {urther Damages and includes a complete, unconditional release of the Indemmfied
Party from all hiabihty with respect to such Third Party Claim

(d) In ali cases the Indemnified Party and the Indemmifying
Party shall keep each other reasonably informed as (o all matters concerning any Third
Party Claim and shall promptly notify the other party 1n writing ol any and all significant
developments relating thereto

146 Taxes [fanyindemnity payment pursuant to this Section 14 1s
determunced to be taxable to any Indemnified Party by any Governmental Authonity, the
indemnity payment shall be increased by such amount as 1s necessary so that, after taking
into account the Tax hability imposed upon such Indemnified Party upon receipt of such
mdemmnity payment, the Indemnified Pany recerves an amaount equal to the amount 1t
would have recerved had such indemnity payment not been subject to Tax (afler taking
into account, 1n accordance with Scetion §4 8(a), any Tax benefits and/or insurance
coverage that may be available to the Indemmfied Party) Notwithstanding anything to
the contrary herein, property taxes on the Assets for the year of Closing shall be prorated
between the Company and the relevant Pan Am System Party as of the Closing Date

147 Post-Closure Environmental Claims

The Company shall indemnify and hold harmless the Pan Am Indemnified
Parties and the NSR Indemmified Partics from and against any suii or claim growing out
of any nwisance, use, storage, Release or threatened Release or disposal of Huzardous
Matenals, hazardous waste. toxic materials or waste matenals, upon the Line or other real
property assets, including without limitation Laws controlling arr, water, noise, solid
wastes and other pollution, provided that the Company shall nut indemnify and hold
harmless the Pan Am Indemnified Parties to the extent that any such suit or clam 1s
based upon any act or omussion prior to Closing  The Company shall install and bear the
expense of any and all pollution control structures. devices or equipment which are
required under any applicable Laws, provided that such pollution control structures,
devices or cquipment are necessitated by events occurning after the Closing

148 Other Limits on Indemmificatien

(a)  The amount of any Damages sustained by an Indemnified
Party shall be reduced (1) by any amount received by such Indemmfied Party with respect
thereto under any msurance coverage relating thereto or from any other party alleged to
be responsible therefore, or from any other party with any contribution commitment
thercfor (including, without imitation, contribution from state or federal Cleanup funds)
and (1) by the amount of any Tax benefit actually realized with respect to the Damages
An Indemnified Party shall use 1ts commercially reasonable cfforts to collect any
amounts available under such insurance coverage and from such other party alleged (o
have responsibihity or other contribution commitment and to realize any Tax benefit with
respect to the Damages 1t an Indemnitied Party realizes a Tax benefit or recerves an
amount under insurance coverage or from such other party with respect 10 Damages
sustamned at any trme subsequent to any indemmfication provided pursuant to this Section
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14, then such Indemmified Party shall promptly reimburse the applicable Indemmiying
Party for any payment made by such Indemnifying Party 1n connection with providing
such indemnification up to such amount realized or recerved by the Indemnified Party
Nothing 1n this Section 14 8(a) shall inut in any way the ability of any of the Pan Am
System Parties, NSR or the Company to (1) take (or refrain from taking. as thc case may
be) any reasonable position for Tax purposes that that Pan Am System Party, NSR or the
Company determines to take (or refrain from taking) mn 11s sole discretion or (11) refran
{rom pursuing any third party insurance recovery that the Pan Am System Party, NSR or
the Company, as the case may be, determines would be commercially madwvisable to
pursuc

() Each Indemmified Party shall use 11s commercially
reasonable efforts to mitigate any claim or habiity that an Indemmficd Party asserts or
may asscrt under this Section 14 In the cvent that an Indemnified Party shall fail to
make such commercially reasonable eflorts to mrtigate any such claim or Lhabulity, then
notwithstandmg anything contained 1n this Agreement to the contrary, the Indemm fying
Party shall not be required to indemnify any Indemnified Party for that portion of any
Damages that would reasonably be expected to have been avorded if the Indemnified
Party had made such efforts

149 Indemnification Coverage

As part of the consideration hereof, cach Party hereby agrees that all of its
indemnity commitments in this Transaction Agreement 1n favor of the other Party shall
alse extend to and indemnify Lthe parent corporation, the subsidiaries and afliliates of such
other Party. and all of their respective directors. ollicers. agents and employees

15. Termnation.

151 Termunation by Mutual Consent This Agreement may be
terminated at any time prior to the Closing by the mutual agreement, in writing, of ecach
of NSR and Pan Am

152 Termination by Final Order This Agreement may be terminated
by NSR or Pan Am upon written notice to the other Parties that any final, non-appealable
Law shall have been enacted. entered. promulgated or enforced by any Governmental
Authority of competent junisdiction which prohibits, restricts or makes illegal the
consummation of the Closing or any of the matenal transactions contemplated thereby, or
by thc Company Agreement or any of the other Ancillary Agreements

153 Termination by NSR NSR may (but shall not be obligated to)
terminate this Agreement prior to the Closing by giving written notice to the other Parties
if

(a) there has been a matenal violation or breach by any of the

Pan Am System Parties of any ol 1ts respective agreements or covenants contamed 1n this
Agrcement or there has been a matenal violation or breach by any of the Pan Am System
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Parues ol any ol therr respective representations or warranties contained n this
Agreement, and such violation or breach shall not have been cured or corrected within
twenly days aflier recept of notice thereol,,

(b)  the Closing doees not oceur vn or prior to December 1, 2008
(the “Outside Date™), or such later date as may be agreed to in wriiing by the Parties,
provided that the non-occurrence 1s not due to a breach by NSR ol any condition or
covenant hereunder.

(c) there has been imposed by a Governmental Authority a
condition 10 any Required Governmental Consent. which condition 1s not acceptable to
NSR. in 1ts sole discretion.

(d) there has been a Matenal Adverse L flect on Pan Am which
shall not have been cured or corrected within twenty (20) days alter receipt ol notice
thercof, provided that such Matenial Adverse Eflect 1s not due to a breach by NSR of any
condition or covenant hereunder, or

(¢)  there has been a Pan Am Change 1n Control

154 Terminauon by Pan Am PPan Am may (but shall not be
obligated to) terminate this Agreement prior to the Closing by giving written notice to the
other Parties 1f

(a) there has been a material violation or breach by NSR of any
of 1ts respective agreements or covenants contained in this Agreement or there has been a
material violation or breach by NSR of any of 115 representations or warrantics contained
in this Agreement. and such vielauon or breach shall not have been cured or corrected
within twenty days afler receipt of notice thereol,

(b)  the Closing docs not accur on or prior (o the Qutside Date,
or such later date as may be agreed Lo 1n writing by the Parties, provided that the non-
occurrence Is not due to a breach by any of the Pan Am System Parties of any condiuon
or covenant hercunder,

(c) there has been imposed by a Governmental Authority a
condition o anv Required Governmental Consent. which condition 1s not aceeptable to
Pan Am. in 1ts sole discretion, or

(d)  there has been a Material Adverse Fffect on NSR which
shall not have been cured or corrected within twenty days after receipt ol notice thereof,
provided that such Material Adverse Effect 1s not due to a breach by any of the Pan Am
System Parties
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155 LEffect of Termmanon In the event of the termination ol this
Agreement as permiited by this Section 15, no Party shall have anv obligation under, or
hiability to any other in respect to, this Agreement. except with respect to any willful
breach of this Agreement that gives rise to such termination and except for the provisions
of the Confidentiality Agrcement and the confidentiality obligations contained 1n Section
12 2(a) and this Scction 15 5, which shall survive the termination of this Agreement

16. Dispulc Resolution,

l6 1 Reference to Scnior Management

Any dispute, controversy or claim between NSR, on the one hand, and any
of the Pan Am System Parties, on the other hand, anising out of or relating to this
Agreement or the breach, termination or validity thercol (*Dispute”) shall be referred,
wriling, to the senior management of NSR and Pan Am for resolution

162 Reference for I ormal Dispute Resolution

Any Dispute not resolved within sixty (60) days afier receipt by any of the
involved Parties of written notice of reference of such Dispute to the senmor management
pursuant to Section 16 1, shall be subnutted, by either Member for farmal dispute
resolution pursuant to Section 16 3

163 Formal Dispute Resolution

(a) Submission to Junisdiction NSR and each ol the Pan Am
System Parties hereby (1) consents to submit itsel{ 1o the exclusive junisdiction of any
Federal or state count located n the State of Delaware (the “Delaware Courts™) in any
actwon o enforce or in aid ot the agreement to arbitrate tn Sectron 16 3(b) heren or [or
provisional relief to maintan the status quo or prevent rrreparable harm pending the
appointment of the arbitrator, and to the non-cxclusive jurisdiction of the Delaware
Courts for enforcement of any award 1ssued hereunder, (11) agrees that 1t well not attempt
to deny or defeat such personal junisdiction by motion or other request for leave [rom any
such court, and (1in) waives any objection based on forum non conveniens or any other
objection to venue thercof

(b)  Dispute Resolution NSR and each of the Pan Am System
Parties hereby stipulates and agrees that any Dispute that 1s not resolved pursuant to
Scction 16 1 will be submitted for formal dispute resolution, 1f at ali, 10 mandatory and
binding arbitration, 1n Washington, D C , by a single arbitrator, under the Commercial
Arbitration Rulcs and the Large Complex Case Procedures of the AAA then in cffect (the
“Rules™), under the following terms and conditions

()] Selection of Arbitrator A single independent
arbitrator shall be appointed by the AAA usiang the histing, ranking and stnking procedure
in the Rules Any arbitrator appointed by the AAA shall be a retired judge or a practicing
attorncy with no lcss than fifteen years of experience with large commercial cases and an
experienced arbitrator

42



(11) Conduct of Arbitration  The arbitration shall be
held and the award shall be 1ssued 1n Washingten, D C  In addition to money damages.
the arbitrator may award any remedy provided for under applicable law and the terms of
this Agreement, icluding, without limitation, specific performance or other forms of
mjunctive rehief The arbatrator shall apply the law of the Statc of Delaware to the
substance of the Dispute and will have no power or authonty, under the rules of the AAA
or otherwise, to amend or disregard any provision of this Agreement

(m) Replacement of Arbitrator  Should the arbitrator
refuse or be unable o proceed with arbitration proceedings, a replacement arbitrator will
be selected using the same method of sclection as the orginal arbitrator

(1v)  Findings and Conclusions he arbitrator will. after
reaching yudgment and award, prepare and distribute to the parties a written award
including the findings of fact and conclusions of law relevant to such award and
contamning an opinion sctting forth the reasons for the giving or demal of any award

(v) 1ime 1s of the Lssence The arbitrator 1s hereby
mstructed that time 1s of the essence n the arbitration proceeding, and that the arbitrator
shall have the nght and authonty 1o 185ue monetary sanctions against any party 1f, upon a
showing that such party 1s unreasonably delaying the proceeding

(vi)  Temporary Equuiable Relief By agreeing to
arbitration, the parties do not intend to deprive any Dclaware Court of 1ts junisdiction to

1ssue a pre-arbitral infunction, pre-arbitrat attachment, or other order 1n aid of arbitration
proceedings and the enforcement of any award  Without prejudice to such provisional
remedies as may be available under the junsdiction of a Delaware Count, the arbitrator
shall have [ull authonty to grant provisional remedics and to direct the parties 1o request
that any court modify or vacate any lemporary or preliminary rehef 1ssued by such court,
and Lo award money damages for the lailure of any party to respect the arbatrator®s orders
to that eftect

(viy  Consohdation The parties are commutted o the
prompt and cflicient resolution of Disputes  Accordingly. 1f more than one Dispute anse
under this Agreement and/or any Ancillary Agreement, such Disputes may be brought in
a single arhitration  1f more than one arbitration 1s brought with respect to Disputes under
thus Agreement and/or any Ancillary Agreement, then any party may request that any
arbitration or any new Dispute ansing under this Agreement or the Ancillary be
consolidated into any prior arbitration “The new Dispute or arbitrauon shall be so
consolidated, provided that the arbitrator for the prior (or first filed) arbitration
determines that (x) the new Dispute or arbitration presents significant 1ssues of law or
fact common with those 1n the pending arbitration, (y) no party would be unduly
prejudiced and (z) consolidation under such circumstances would not result 1n undue
delay tor the prior arbitration  Any order of consolhidation 1ssued by such arbitrator shall
be final and binding upon the parties Unless the parties otherwise agree, the arbitrator
appointed first in time shall serve as the arbitrator for the consolidated arbitration The
parties waive any night they have to appeal or to scek nterpretation, revision or

43



annulment of such order of consolidauon under the Rules or in any court  The Parties
agree that upon such an order of consolidation, they will promptly dismiss any arbitration
brought under this Agrcement, the subject of which has been consolidated into another
arbitral proceeding

(vin) Discovery Recogmzing the express desire of the
parties for an expeditious means of dispute resolutipn, the arbitrator will allow for limited
discovery as may be rcasonable undcr the circumstances

(1x)  Costs and Auornevs” Fees Notwithstanding any
rule of the AAA to the contrary, the arbitrators rendering judgment under this Section
16 3(b) will have the power to award the costs of the arbitration. including reasonable
attorneys” fees and expenses to the prevailing parly or partics in the arbitration  In any
action to enforce this agreement to arbitrate or any arbitral award rendered hereunder, the
court may award costs and attorneys' fees against the parly resisting enforcement

(x) Miscellancous The arbitrator shall not have the power to
award consequential or punitive damages or 10 determine violations of criminal or
antitrust laws Pending the wnitten decision of the arbitrator, there shall be no
interruption 1n the transaction of business under this Agreement, and 21l payments 1n
respect thereto shall be made in the same manner as prior to the ansing of the dispute
until the matter in dispute shall have been fully determined by arbitration, and thereupon
such payment or restitution shall be made as required by the wntten decision of the
arbitrator  An arbitrator’s award may be appealed 1n accord with Section 23 of the
Uniform Arbitration Act

17. Miscellaneous

171 Notices All notices, requests, demands and other
communications {collectively, “Notices™) given pursuant to this Agreement shall be in
writing, and shall be delivered by personal service, counier, overnight delivery service,
[acsimilc transmission (which must be conlirmed) or by United States regisiered or
certificd mail. postage prepaid, return receipt requested, to the following addresses

(" 11 NSR,to

Mike R McClellan

Vice President — Intermodal & Automaotive Marketing
Norfolk Southern Corporation

Three Commercial Place

Norfolk. Virginia 23510-2191

with a copy to
Vice President Law

Norfolk Southern Corporation
Three Commercial Place
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Nortolk. VA 23510
(1)  1l'to any ol the Pan Am System Parties. (o

David A T'imk

President

Pan Am Railways. [ne

Iron Horse Park

North Billenica, MA 01862-1692
(978) 663-1186

(978) 663-6907 (fax)

with a copy to

Robert Culhtord

Vice President Law

Pan Am Systems

Iron orse Park

North Billerica. MA 01862-1692
(603) 766-2002

(603) 766-2094 (fax)

Any Notice, other than a Notice sent by registered or certified maul, shall be effective
when recerved. a Notice sent by registered or certified mail. postage prepaid return
receipl requested, shall be effective on the earlier of when recerved or the third day
following deposit 1n the United States mails  Any Party may rom time to time change its
address for further Notrees hereunder by giving notice to the other Parties in the manner
prescribed 1n this Secuon



172 Entirc Agrecement This Agreement, mmcluding any attached
exhibits, appendices and schedules, contain the sole and entire agreement and
understanding of the Parties with respect (o the entire subject matter of this Agreement,
and any and all prior discussions, ncgotiations, commitments and understandings,
whether oral or otherwase, related to the subject matter of this Agreement are hereby
merged hercin  Nothing 1n this Agreement, express or implied, 15 intended to confer
upon any Person other than the parties hereto any rights or remedies under or by way of
this Agreement

173 Assignment No Party may assign its nights or obhigations under
this Agreement, and any attempted or purported assignment or any delegation of any
Party’s dutics or obligations ansing under this Agrcement to any third party or entity
shall be deemed to be null and void, and shall constitute a material breach by such Party
of i1s duties and obligations under this Agreement

174 Extension. Warver and Amendment At any time pnor to the
Closing, NSR may (a) extend the time for the performance ol any of the obligations or
other acts of any other Party hercto, (b) waive any 1naccuracics in the representations and
warrantics of any other Party hereto contained herein or in any document delivered
pursuant hereto, and (c) waive compliance by any other Party hereto with any of the
agreements or conditions contained herein At any time pnor to the Closing, Pan Am
may (a) extend the ume for the performance of any of the obhigations or other acts of
NSR, (b) warve any accuracies 1n the representations and warranties of NSR contained
herein or 1p any document delivered pursuant hereto, and (¢) warve complhiance by NSR
with any of the agreements or conditions contained herein  Any agreement on the part of
a Party hereto 10 any such extension or wianver shall be valid if set forth in writing 1n an
instrument signed by or on behalf of such Party  The waiver by any Party hereto of a
breach ol this Agreement shall not operate or be construed as a waiver of any subsequent
brecach This Agreement may be amended only by a written agreement executed by all of
the Parties to this Agreement

175 Confidentiality

Except as provided 1n Scction 12 2 or otherwise by law or by rule, order.
or regulation of any court or regulatory agency with junisdiction over the subject matter
of this Agreement, or as may be necessary or appropniate for a Party hereto to enforce 1ts
rights under this Agreement, upon the ¢xecution of this Agreement and for a period of
three (3) years after the Closing Date or the termination of this Agreement, the terms and
provisions of this Agreement and all information to which access 1s provided or which is
obtained hereunder will be kept contidential and wall not be disclosed by any Party to any
Person other than members, officers, employees, and attorneys of such Party, without the
prior wnitten approval of the other Parties  Notwithstanding anything to the contrary, any
Party may disclose this Agreement 1n connection with an audit by 1ts external auditors,
the Internal Revenue Service or other tax authority or as otherwise required by applicable
law
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176 Governing Law

THL LAWS OF THIE S1AIE OF DELAWARE SHAT I. GOVERN ‘T HL
VALIDITY OF [HIS AGREEMENT, TIHE CONSTRUCTION OF [1S TERMS AND
TIIE INTERPRETATION OF ‘I HE RIGIHTS AND DUTIES ARISING IIEREUNDER
WITHOUL REGARD 10O IIS PRINCIPLLS OFF CONFLICLS OF LAWS

177  Judicial Interpretation  Should any provision of this Agreement
require judicial interpretation. 1t 1s agreed that a court or other tribunal interpreting or
construing the same shall not apply a presumption that the terms hereol shall be more
strictly construed against any Person by reason of the rule of construction that a
document 18 to be construed more strictly against the Person who itseli or through its
agent prepared the same, 1t being agreed that all Parties have participated in the
preparation of this Agreement

178 Mo Third Party Beneficianies Fxcepl as expressly provided n this
Agreement, this Agreement shall not benefit or create any nght or cause ol action mn or
on behalf of any Person other than the Parties hereto, provided, however. that this
Agreement will be binding upon, nure to the benefit ol and be enforceable by, the
Parties and their respective successors and permitted assigns

179 Captions The vanous captions of this Agreement are for reference
only and shall not be considered or referred to 1n resolving questions of mterpretation off
this Agreement

17 10 Counterparts T'his Agreement may be executed 1n any number of
counterparts, cach of which shall be deemed to be an oniginal, but all of which together
shall constitute one and the same instrument

17 11 Cosls and Attorneys' Fees  Whether or not the fransactions
contemplated hereby are consummated, cach of the parties shall bear and pay all costs
and cxpenses incurred by 1t or on 1ts behalf i connection with the transactions
contemplated hereunder. including fees and expenses ol 1ts own financial or other
consultants, investment bankers, accountants and counscl

[Signature Page Follows)
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IN WITNESS WHEREOQF, the parties have executed this Agreement as ol
the date first above wrtten

NORFOLK SOUTHERN RAILWAY PAN AM RAILWAYS, INC.
COMPANY

By C U'- /c;/ﬂo.x..m_, By

Name- Name

Title: Title
BOSTON AND MAINE SPRINGFIELD TERMINAL
CORPORATION RAILWAY COMPANY
By By.

Name Name

Title Title



IN WITNESS WHERTOF, the partics have exccuted this Agreement as of

the date first above wntten

NORFOLK SOUTHERN RALLWAY
COMPANY

Ry

Name

Title:
BOSTON AND MAINE
CORPORATION

By Q-—JC« Pen A_

Name Dhrp 4-5,4
Title Pasgla. v

PAN AM RAILWAYS, INC.

Title )é,/, ‘,Z(,. ’76' e

SPRINGFIELD TERMINAL
RAILWAY COMPANY

by (oLl G oA,
Title ZRVED APk




Schedule 1 1{a) — | he Asscts
Owned and Maintained Lincs
Freight Main Line

e Between Lngineering Station 122+53 | and Lngineermg Station 215+89
(between Willows and CPF 312)

¢ Between Engineering Station 2619 +12 4 and Engineering Station
9942-+14 (between Fitchburg and Mechanieville)

Connccticut River Mam Line

o Between Lngineering station -2+25 and Engineenng Station 2607+50 7
(between Springficld and East Northiicld)

Worcester Main Line

¢ Between Engineering Station 1341450 and Engineering Station 1484 26 2
(between Harvard Station and Ayer)

Rotterdam Branch (collectively between Crescent and Rotterdam Junction)

¢ Between Engineening Station 10450+60 4 and Lngineering Station
10994460 8

e Between Engincering Station 3108155 and Ilngincening Station 3225+49
Adams Industnal Track

¢ Between Engincening Station 739420 and Lngineering Station 981+45
{between North Adams and Adams)

East Deerficld Loop I'rack

¢ Betwecn Fngineering Station 0--00 and Engineering Station 54+81
(between CPR 335 and East Deerficld)

Heywood Industnal ‘I'rack

e Between Engincening Station 1383405 and Cngincening Station 1444415
(between Gardner and Heywood)

Waterbury Branch (between Berlin and Waterbury)

o Between Cnginecring Station 0400 and Engineenng Station 135-+10 15



e Between Engincerning Station 66794 37 35 and Engineering Station
7881434 04

e Between Engineening Station 1442401 89 and Lngineering Station
1428 00

Canal Industrial Track (between Southington and Plainville)
» Between Engincening Station 1251+20 and Engineering Station 1414+10
e Between Engineering Station 0400 and Engineening Station 75+32 4
Trackage Rights
On MBTA (between Littleton and 1 stchburg)

e Between Lingineenng Stauon 1660+00 and Engincering Station
2619+1244

On Canadian Pacific/D&H (between Mechanicville and Mohawk Yard)

e Between Engineening Station 9942+14 and Lngineenng Station
10450--60 4

¢ Between Milepost 10 35 and Midepost 10
On NECR (between IFast Northfield and White River Junction)
e Betwecen Milepost 49 67 and Milepost 13 4
On Amtrak (between New Haven and Springficld)
¢ Between Milepost 7 0 and Malcpost 62 0
On Mectro North/ConnDOT’ (between Waterbury and Derby)
e Between Milepost 8 4 and Milepost 27 0

On CSXT (at the Cedar Hill Connection beiween North Haven and Cedar Hull
Yard)

o Between Milepost 0 00 and Milepost 3 65
On the Greenville Industnal Track (between Aver and Groton)
e Betwecen Enginecning Station 0+00 and Engineersng Station 263+75

Al real estate contiguous to the above



All of the interest of Pan Am Railways. Inc 1n that Opuon to Purchase Agreement dated
as of February 29, 2008, by and between DiSiena Associates LPA and Pan Am Railways,
Ine concerning an option to purchase certain property located 1n the Towns of Halfmoon
and Sullwater and the City of Mechanicville

Schedule 1 1(b) — Matenal Adverse Elfects
None

Schedule 1 1(¢) — Permatted Liens

None

Schedule 2 2(a) — The NSR Contnibution

Except as provided below, the portion of the NSR Contribution made up of cash
and commitments to contribute cash shall be One Hundred Tharty Five mithen dollars
($135,000,000) consisting of

o Sixty mulhion dollars ($60,000,000) in cash and in-kind contnibution (such
in-kind contribution to be pre-construction engincening services for the
Mechanicville Intermodal and Automotive Facility not to exceed $500,(60
in valuc) payable and contnibutable within 30 days of the Closing Date.
and

e Thirty tive nullion dollars ($35.000,000) 1n a demand note callable no
sooncr than the lirst anmversary of the Closing, of which the amount
described 1n ttem 2 of Schedule 3 of this Agreement will be paid no later
than on the date the Company must make the payment descnbed in 1item 2
of Schedule 3 of this Agreement (1f any), and

¢ Thirty million dollars ($30,000.000) 1in a demand note callable no seener
than the second anmiversary of the Closing, and

¢ Ten milhion dollars ($10,000,000) 1n a demand note callable no sooner
than the third anmiversary of the Closing

[f any of the Pan Am System Parties or the Company recetves any public funding far
infrastructure tmprovements to the Assets, or for the construction of the improvements
(mcluding modifications tu the associated trach) required for the Mechameville
Intermodal and Automotive Facility (the “*Mechanicville Improvements™), before all of
the NSR Contribution 1s paid, then the amount of the NSR Contribution shall be reduced
by the same and the reduction shall be against the next demand note to be pad and, to the
cxtent necessary, to the subsequent demand notes 1n the order in which they arc to be
pad.

Schedule 2 4 — Assumed Liabilires



None
Schedule 2 5 — Capital Infrastructure Plan

The Pan Am Member and the NSR Mcmber, cach as defined 1n the Company
Agreement, shall cause the Company to expend $87,500,000 on (a) thc Mechanicville
Improvements. on the defined construction schedule, (b) the Sanvel Automouve
Improvements, on the delined construction schedule, and (c) such other Capital
Improvements as may from time to me be approved by the Capital Projects Comnttee,
as defined 1n the Company Agreement (“Other Capital Improvements™) wiath the goal of
the Other Capital Improvements to cause the main hine of the Line to achieve timetable
speed, as reflected in (a) the umetable attached hereto (being the timetable elfective as of
the date first appearing above) as Schedule 2 5 - A, and (b) as 1s guided by the project list
attached hereto as Schedule 2 5-B

Schedule 2 § - A — Timetable
Separately Attached
Schedule 2 § - B — Project List
Scparately Attached
Schedule 3 — Asset Purchase and Salc Consideration
‘T he vonsideration the Company pays 1o exercese the Option Agreement shall be
Fitty-Two Mdlion Frve Hundred Thousand Dollars ($52.500,000) (the “Purchasc Price™)

‘The Purchase Price shall be payable as follows

1  On the Exercise Date. the I'ive Million Dollars ($5,000,000) NSR paid lor the
Option Agreement shall be credited toward the Purchase Price and the Company
shall pay 'L hirty-Seven Million Five Hundred ‘Thousand Dollars ($37,500,000),

2 After the Exercise Date, but before the first anmiversary of the Exercise Date, the
Company shall pay an amount equal to the amount of public fundmg the
Company actually receives for improving the Line on the date the Company
receives the pubhic funding but such amount 1n the aggregate shall not exceed Ten
Million Dollars ($10,000,000), and

3 On the first anmiversary of the Exercise Date, the Company shall pay the amount
of any remaimng unpaid Purchase Price

There shall be no penalty for any prepayment of the Purchase Price
Schedule 10 2(c) - Other Required Pan Am System Party Authonzations or Consents

None



Schedule 10 4(b)  Pan Am System Parties™ Matenal Contracts
Scparately Attached

Schedule 10 5 — Ligation and Proceedings

Scparately Attached

Schedule 10 6(a)(1) Pan Am [nvironmental Law Diselosure
Scparately Attached

Schedule 10 6{(a)(11) -- Pan Am Lnvironmental Notice Disclosare
Separately Attached

Schedule 10 6(b} — Pan Am Fnvironmental Retention 1isclosure
Separately Attached

Schedule 10 6(¢) -- Pan Am Environmental Release Disclosure
Separately Attached

Schedule 10 7 Pan Am Labor Relations [isclosure
Separately Attached

Schedule 10 9(a) — Pan Am Real Property

Separately Autached

Schedule 10 9(b) — Property Leased from Pan Am

Separately Attached

Schedule 10 9(¢) — Proceedings Involyving the Property
Separately Attached

Schedule 10 9(d) — Property Leased by Pan Am

Separately Attached

Schedule 10 11 — Compliance with Laws and Other Matters
Separately Attached

Schedule 10 13 — Insurance Covening the Assets



Separatcly Attached

Schedule 11 2(¢) — Other Required NSR Authorizations or Consents
None

Schedule 12 1 — Exceptions to Operations of the Line Prior to Closing
None

Appendix A — The Map

Scparately Attached

Appendix B — The Company Agrecment

Separatcly Attached

Appendix C — The NSR Joint Use Agreement

Separately Attached

Appendix D — Assignment and Assumption Agreement Regarding Passenger Rail
Operations

[To be supplicd]

Appendix E — Miscellancous Assignment and Assumption Agreement

Separately Autached

Appendix F — Bill of Sale

[To be supplhied Not to include terms and conditions inconsisient with Agreement|

Appendix G — Transportation Agrecement Assignment and Divisions Allocation
Agreement

Secparately Attached

Appendix [1 - The Ayer Swatching Agreement

Scparately Attached

Appendix | — The Springfield Ternunal Joint Use Agreement
Scparately Attached

Appendix J — The Capital Projects and Facility Management Agreement



Scparately Attached

Appendix K ~ [he Railroad Operating Agreement
Separalely Attached

Appendix L = The Springficld Terminal Haulage Agreement
[To be supphed]

Appendix M — Judgment Lien Indemmification Agreement

[To be supplied]
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‘I ransaction Agreement Appendices

Section 10 Disclosure Statement 1s omitied from the filed copy of the Transaction Agreement

The Appendices to the Transaction Agrecment are included befow except for the following,

which are included elsewhere in the Application, as noted below

Transaction Agreement Reference to Apphication
Appendix A Map See. Volume 1, Exinbit 1

Appendix B Company Agreement See., Volume 2, Exhibit 2B
Appendix C  NSR Joint Use Agreement Sce, Volume 2, Exhbit 2E
Appendix G Dhvisions Agreement See, Volume 2, Lixhibit 2F
Appendix [ STC Terminal Joint Use Agreecment Sece, Volume 2, Exhibit 2G
Appendix }  Capital Projects and Facility See, Volume 2, Exhibit 2D

Management Agreement
Appendix K Ralroad Operating Agreement See, Volume 2, Exhubit 2C

Appendix L Springfield 1erminal Iaulage Agreement See, Volume 2, Exhibit 2G



APPENDIX E

MISCELLANEOUS ASSIGNMENT AND
ASSUMPTION AGREFMEN]

THIS MISCELLANEOUS ASSIGNMENT AND ASSUMPTION
AGREEMENT (this “Agreement™) 1s made and entered into as of | ], 2008, by and among
Pan Am Southern LI.C. a Delaware limited hability company (“Pan Am Southern™ or the
“Assignee”). Pan Am Railways, [nc on behalt of nself and ity subsidiaries (“Pan Am™). Boston
and Maine Corporation ("B&M"™). and Springfield Terminal Raillway Company (*Springfield
Terminal™) Lach of Pan Am Southern, Pan Am, B&M, and Springfield Terminal shall
heremnafier be referred to as a “Party” or collectively as the “Parties ™ Pan Am, B&M, and
Springfield 1 erminal shall herewnalter be referred to as the “Pan Am System Group™ or the
“Assignors”

RECITALS:

WITEREAS, on the terms and condittons st forth in the Transaction Agreement, as
hereinatter defined. cach member of the Pan Am System Group has agreed to contribute, transfer
and assign to Pan Am Southern all of their respective right, utle and interest in. to and under, and
Pan Am Southern has agreed to assume. observe and perform, all contracts, agreements, leascs
and licenses pursuant to which third partics have nghts with respect to the Assets, including,
without lumitation, the lateral and perpendicular fiber and wire agreements, pipeline agreements,
rental agreements. clearance agreements and other agreements set forth on Exhibit A and Exhibat
B, and agreements conceming the performance of any grade crossing facility maintenance, repair
and mspecuon obligation ansing from the creation or maintenance of any public highway-
ratlroad grade crossing or private grade crossing set lorth on Lxhibit C (the “Ancillary
Agrcemenis™), excluding (1) the portions thereof that relate to and affect assets that are not
included in the Assets and (1) the agreements histed on Exhibit D,

WHEREAS, on the terms and conditions sct forth 1n the Transaction Agreement.
each member of the Pan Am System Group has agreed to contribute, transfer and assign to Pan
Am Southern all of their respective night, title and interest 19 1o and under, and Pan Am Southern
has agreed (o assume, observe and perform. all (1) Permuts, (2) architectural, mechanical,
engincering and other plans and specifications relatng to the Assets and 1n the possession and
control of any member of the Pan Am System Group, (3) all deposits under all contracts,
agreements, leases and hicenses included 1n or otherwise related to the Assets and (4) all
warranties, guarantees, contract nghts and miscellancous rights with respect to the Assets (the
“Intangibles™), 1n cach case excluding (1) the portions thereof that relate to and affect assets that
are not included in the Assets and (n) the intangibles hsted on Exhibit E

NOW, THEREFORE, the Parties herelo, for and 1n consideration of the premises, the
mutual cavenants and agreements contained herein and 1n the Transaction Agreement, and other
good and valuable consideration, the receipt and sufficiency of which 1s hereby acknowledged,
and intending to be legally bound, agree as follows



SECTION 1. DEFINITIONS AND INTERPRETATION

{a) Interpretation Generally

Unless otherwise defined herem, all words. terms and phrases used 1n this Agreement
shall be construed n accordance with the generally applicable defimtion or meaning of such
words, terms and phrases in the railroad industry  Each definition in this Agreement includes the
singular and the plural References heremn to any agreement or contract mean such agreement or
contract as amended As used in this Agreement. the words “include™ or ~including™ also
include the words “without limitauon”™ when the context 1s appropniate. and the words “herein™,
“hereof™ and “hereunder” refer to this Agreement as a whole  All dollar amounts stated herein
arc in Umted States currency  All caprtalized terms used but not otherwise defined in this
Agreement shall have the meaning ascribed 1o such terms 1n the Transactton Agreement by and
among Norfolk Southern Rulway Company and the Pan Am System Group, dated
. 2008 (the “Transaction Agreement™)

(b) Construction of Certain I'erms and Phrases

Unless the context otherwise requires, (a) words of any gender include each other
gender, (b) words using the singular or plural number also include the plural or singular number,
respeclively, (¢) the terms “Article™ or “Section™ refers to the specified Article or Section of this
Agreement. (d) the terms “and” and "or™ mnclude the term “and/or™ when the context 1s
appropriate. and (e) the phrases “ordinary course of business™ and *“ordinary course of business
consisient with past practice™ refer to the business and practice of the Person specified or. 1n the
casc of the operation of the Line, the business and practice of Pan Am and 1ts Subsidianes with
respect 1o the Assets  Whenever this Agreement refers to a number of days. such number shall
refer to calendar davs unless Business Day s are speafied  All accounting terms used herem and
nol expressly defined herein shall have the meanings given to them under generally accepted
accounting principles. as in etfect in the United States of Amernica  Unless the context otherwise
requires. whenever this Agreement refers to an Appendix. I'xhibit or Schedule, 1t 15 a reference
to an Appendix, Exhibit or Schedule attached hereto, and the referenced Appendix, Exhibat or
Schedule shall be deemed o be incorporated by refercnce

SECTION 2. ASSIGNMENTS.

Subject (o the terms of the Transaction Agreement, and for value received.
Assignors do hereby transfer and assign (as to the Ancillary Agreements hsted on Exhibits A and
C), or partially transfer and assign (as to the Ancillary Agreements listed on Exhibit B) unto
Assignee, to the tullest extent that they lawfully may, all of Assignors® nights, titles and interests
in those various Ancillary Agreements listed on Exhibit A, Exhibit B and Exhibat C. Assignors
{urther transfer or partiatly transfer and assign unto Assignee, to the fullest extent that they
lawfully may. the respective nghts, titles and mterests of Assignors, if any, 1n the Intangibles
other than those listed on Extubit E  Notwithstanding anything to the contrary in this
Agrcement, Assignors withhold from assignment each and cvery agreement histed on Extubit D
hereto and cach and every intangible histed on Exiubit L

2



SECTION 3. ASSUMPTION.

Subject 1o the terms of the ‘| ransacuon Agreement, Assignee does hereby accept and
assume, to the extent of the interest hereby assigned, all of the rights, titles and interests of
Assignors contained within the Ancillary Agreements (other than those listed on Exhibit D
hereto) and the Intangibles, 1n cach case to the extent assigned pursuant to Scction 2. and agrees
to pay. obscrve, perform and discharge the future obligations under the Ancillary Agrecments
and Intangibles, 1n each case 1n accordance with their respective terms and to the extent assigned

SECTION 4. DELIVERY OF ASSIGNED AGREEMENTS.

Within a reasonable time from the datc of this Agreement, Assignors will deliver to
Assignee copies of the documents indicated on Exhibit A, Exhibit B, Exhibit C and Exhibit E

SECTION 5. ERRONEOUS ASSIGNMENT.

It 15 the intent of Asstgnors to assign their interest 1n only those instruments affecting, and
only to the cxtent that they affect, the Assets  Should any instruments that do not affect the
Asscts be included on the instruments provided herein to Assignee, notwithstanding anything to
the contrary herein, this Agreement shall be void and of no effect as to those instruments

SECTION 6. AFTER-DISCOVERED AGREEMENTS AND INTANGIBLES.

The mstruments histed on the exhibits hereto constitute all of such instruments known to
Assignors alfecting the Assets I subsequent to the effective date of this Agreement, Assignors
discover any additional instruments which affect the Asscts, said instruments shall be
automatically assigned as 1f included herein

SECTION 7. THE TRANSACTION AGREEMENT.

This Agrecment 1s subject to the terms and conditions of the Transaction Agreement
Nothing heremn shall be deemed to amend, modify, alter, expand or diminish the terms and
conditions of the Transaction Agreement, including the covenants, representations, warrantics
and indemnity obligations contained therein

SECTION 8. GOVERNING LAW.

THE LAWS OF THE STATE OF DELAWARE SHALL GOVERN THE VALIDITY
OF THIS AGREEMENT, THE CONSTRUCTION OF ITS TERMS AND THE
INTERPRETATION OF THE RIGHTS AND DUTIES ARISING HEREUNDER WITHOUT
REGARD TO ITS PRINCTPLES OF CONFLICTS OF LAWS

SECTION 9. COUNTERPARTS.

This Agreement may be exccuted 1in any number of counterparts, cach of which shall be
deemed to be an ongnal, but all of which together shall constitute onc and the same instrument
3



SECTION 10. SUCCESSORS AND ASSIGNS.

This Agreement shall be binding upon and mnure solely 1o the benefit of cach Party hereto
and their respective successors and permitted assigns, and nothing i1n this Agreement, express or
implied, 1s tended to or shall conter upon any other person any rights, interests, benefits or
remedies of any naturc whatsoever under or by reason of this Agreement

SECTION 11. FURTHER ASSURANCES.
Assignors shall, [rom time to ttme upon the reasonable request of Assignee, execute and
delver all such further documents and instruments, and take all such further acts as shall be

reasonably necessary or desirable to give full effect to the intent and meaning of this Agreement

"The cffective date of this Agreement 1s , 2008

DATED this __ __ dayof , 2008

PAN AM SOUTHERN L1.C PAN AM RAILWAYS, INC.
By ]

Name By

Thtle Name

Title

BOSTON AND MAINE SPRINGFIELD TERMINAL
CORPORATION RAILWAY COMPANY
By By

Name Namc

Tatle Title



APPENDIX H - REDACTED
AYER SWITCHING AGREEMENT

THIS SWITCHING AGREEMENT (the “Agreement™) 1s entered nto this
day of , 2008, by and hetween Springficld Terminal Raillway Company (“Springficld
Termunal™), a Vermont corporation, and Pan Am Southern LLC (*Pan Am Southern™), a
Dclaware limited habihity company Each of Springficld Ternunal and Pan Am Southem shall be
a “Party” 10 this Agreement and colicctively they shall be referred to as the “Parties”

WITNESSET1:

WHEREAS, Norfolk Southern Raillway Company (“Norfolk Southern™), Pan Am
Railway, Inc (“Pan Am”™), for itself and 1ts subsidianes, Boston and Maine Corporation
(*B&M”) and Springficld Termunal, (together with Pan Am and B&M. the “Pan Am System
Parties™) entered 1nto a Transaction Agreement (the *“Transaction Agreement”). dated as of [
]. 2008, which provides, among other things, for Norlolk Southern and B&M to form Pan Am
Southern, and

WHEREAS, the Transaction Agrecement provides {or B&M and other Pan Am
System Parties 1o sell 1n part, and contribute 1n part, certan railroad lines and trachage nghts
owned or operated by B&M generally in New York. Vermont, Connecticut, Massachusetts, and
New Hampshire (the “Line”, as more specifically defined 1n the Transacuon Agreement) and
certain other related asscts to Pan Am Southemn (the “Contributton™), and

WIIEREAS, the Transaction Agreement anticipates that., pursuant to a Railroad
Opcrating Agrecment, Pan Am Southern mitially will hire Springficld Terminal, a whelly-owned
subsidiary of Pan Am, to perform as the designated operator (1n its role pursuant to that Railroad
Operating Agreement, “Railroad Operator™) for all ratfroad operations on behall of Pan Am
Southern, including the Pan Am Southern railway operations required pursuant to this
Agreement. and

WHEREAS. the ['ransaction Agreement provides for Pan Am Southern to
provide to Springfield Termial certain switching services for the movement of certain traffic
that moves 1n Springfield Terminal’s own revenue waybill account (“Springficld Terminal
Traffic”) between the rail lines remaiming to Springfield Terminal immediately following the
completion of the Contribution that fie north and cast of Willows (*Remaming Pan Am™), and
certain industrial locations 1 Ayer. and

WHEREAS, Norfolk Southern and the Pan Am System Parties obtained the prior
conscnt of the Surface Transportation Board (o consummate the transactions set forth in the
‘Transaction Agreement, and



WHEREAS, Noriolk Southern and B&M formed Pan Am Southem m
accordance with the Transaction Agreement, and

WHEREAS, Pan Am Southern now wishes to provide Springlield 'l ermunal
switching services for Springfield T'ermuinal Traftic as provided herein, and

WHEREAS, given the structure of Pan Am Southern, the Parties desire to grant
Norfolk Southern third-party beneficiary status to enforce this Agreement on behall of Pan Am
Southern. and

WHEREAS, the Parties desire to set forth the terms and conditions upon which
Pan Am Southern will provide switching services to Springficld Ternunal,

NOW, THEREFORE, thc Parties hercto do mutually agree as follows
SECTION 1. DEFINTTIONS AND INTERPRETATION

(a) Interpretation Generally

(1) Unless otherwise defined herein, all words, terms and phrases used 1n this
Agreement shall be construcd i accordance with the generally applicable definition or mcaming
of such words, terms and phrases 1n the railroad industry

(1)  Lach defimtion o this Agreement includes the singular and the plural. and
references 1n this Agreement to the neuter gender include the masculine and feminine where
appropriate  Relerences herein to any agreement or contract medan such agreement or contract as
amended  As used i this Agreement, the word “including™ means “without limitation™, and the
words “herein”, “hercot™ and “hereunder” refer to this Agreement as a whole  All dollar
amounts stated herein are in United States currency

(m)  Unless the context requires otherwise, a reference 10 Pan Am Southern shall be a
reference to Pan Am Southern and 1ts Railroad Operator When Springfield [ ermunal 1s

opcrating on its own behalf pursuant to this Agreement, 1ts actions shall not be considered to be
those of the Railroad Operator

(b)  Capnalized Terms
All capntalized terms shall have the defined meaning set forth below

“Agreement” shall have the meaning given to that term 1n the introductory
paragraph

“AAR" shall mean the Association of Amencan Railroads
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“B&M?" shall have the meaning given to that term in the Recitals

“Cars” means each loaded or empty railroad freight car (including platform and
well rail cars) or similar equipment

“Contribution” shall have the meaning given to that term mn the Recitals

“Delaware Courts™ shall have the meaning given to that term 1n Section 15(¢)(1)

“Dispute™ shall have the mcaming given to that term in Section 15(a)

“LEffective Date” shall have the meaning given (o that term 1n Section 12(a)

“*Equipment” shall mean and be confined to hi-rail vehicles, track inspection
equipment and other non-revenue vehicles and machinery (other than locomotives) capable of
being operated on railroad tracks that, at the ime of an occurrence, are (1) being operated on the
trackage upon which such occurrence takes place, or (11) arc on the trackage upon which such
occurrence takes place, or on the adjoining right-ol-way, for the purpose of maintenance or repair
thereof or the cleaning of wrecks thereon

“Foreign Railroad” shall mecan a rarlroad that is not a party to this Agrecment

“Governmental Authority ™ shall mean any nation or government, any state or
other pohtical subdivision thereol. and any entity exercising executive, legislative, judicial,
regulatory ur administrative functions of or pertuming to government or any mediation body or
arbitral tribunal. including the STB

“Indemnified Persons™ shall have the meaning given to that term in Section 5(b)

“Industry Location” shall have the meaning given to that term m Section 2(a)

“Intermaodal Traffie™ shall reler to ranl cars loaded wath intermodal containers
and trailers

“JOC™ shall mean that Jomnt Operating Commitiee established pursuant to the
LLC Agreement

“JV Transaction Agreement™ shall have the meaning given to that ierm in the
LLC Agreement

“Line” shall have the meaning given to that term 1n the Recitals



“LLC Agreement” shail mean that Limited Laability Company Agreement of Pan
Am Southern LLC, by und between Norfolk Southern and B&M, and dated as of | IR
2008

“Loss or Damage™ shall have the meaning given to that term 1n Section 10

“Management Committee™ shall mean the Management Committee of Pan Am
Southern as provided 1n the LLC Agreement

“Monthly Statement™ shall have the meaning given to that term in Scetion 7(a)
“Norfolk Southern” shall have the meaning given to that term 1n the Recitals
“Pan Am” shall have the meaning given to that term n the Recitals

“Pan Am Southern” shall have the meaning given to that term in the
introductory paragraph

“Pan Am System Parties™ shall have the meaning given to that term in the
Recitals

“Parties™ shall have the meaning given to that term in the introductory paragraph
“Party" shall have thc meaning given to that term in the introductory paragraph

“Person” shall mean an individual or parinership, corporation, trust, association,
Iimated hability company, Governmental Authority or other entity

“Railroad Operator” shall have the meaning given to that term 1in the Recitals
“Remaining Pan Am™ shali have the meaning given to that term 1n the Recrtals
“Rules” shall have the meaning given to that lerm 1n Secuon 15(c)n)
“Springfield Terminal™ shall have the meaning given to that term 1n the Recitals

“Springficld Termmal Cars” shall mean Cars and Equipment in the revenue
and/or car hire account of Pan Am

“Springfield Terminal Traffic” shall have the mecaning given to that term in the
Recitals



“STB" shall mean the Surface 1ransportation Board or any successor entity
thereto

“Subject Traffic” shall have the meaning given to that term 1n Section 10(a)

“Transaction Agreement™ shall have the meaning given Lo that term 1n the
Recitals

“Use Invoice™ shall have the meaning given to that term in Section 7(a)

(<) Successor Laws

A reference to any particular statute or regulation shall include a reference to any
successor slatute or regulation

SECTION 2. INDUSTRY SWITCHING

(a) Pan Am Southern wall perform switching of Springficld Termunal Traffic to and
from the industry locations specified in Section 2(b) (each heremnafier referred to as an “Industry
Location”), located at Aycr, Massachusctts, and certain Intermodal Traffic, described 1n Section
2(b), in either case for the account of Springfield ‘Terminal, and provide services as nccessary to
handle such traftic between said Industry Location and CPF 312 near Willows, Massachuscetts
Pan Am Southern will use 1ts own crews and locomotrves. or those of its contract operator
(mtrally to be Springlield 'l erminal) to perform sawd services

(b}  The Industrial Locations are all those industrial and commercial locations served
by ral on the attached Aycr Customer Map between CPF 312, Ayer and Shirley line, and Ayer
and Harvard linc (Appendix B), other than the Sanvel Automotive Facility and the Ayer
Automotive Facility (as such terms are defined 1n the Transaction Agrecment™) By way of
clanfication only, and without intending to modify the immediately preceding sentence, the
Parties intend that Springfield Terminal shall have access, pursuant to this Agreement, to all
current and futurc shipping customers located at the Industrial Locations, and that access 1s not 1o
be restricled to shipping customers exisung as ol the date of this Agreement, but that Springfield
Terminal shall not have, pursuant to this Agrcement, access to the intermodal facility at Ayer,
MA other than for Intermodal Traffic (if delivered to the Ayer Intermodal I'acility) having a prior
movement over the Remaining Pan Am and (1l received from the Ayer Intermodal Facility)
having a subsequent movement over the Remaining Pan Am

{c) T'or revenue purposes, Cars swilched under this Agreement shall remain 1n the
account of Springficld Terminal, and Pan Am Southern shall not be entitled to any line haul
revenue for the handling of such Cars, nor appear 1n any rates, routes or divisions pertaining to
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any Cars i1n the account of Pan Am Southern. excepl as specified otherwise herein

(d) Springficld 1emunal Pan Am shall assume 1ts own car hire expenses. and Pan
Am Scuthern shall asscss and colleet all related demurrage charges

SECTION 3. DELIVERY AND RECEIPT OF CARS

(a) Cars handled under this Agreement shall be considered as having been delivered
by onc Party to the other when placed on mutually agrecd upon trackage designated for such
dehiverics, accompanied or preceded by the necessary data for forwarding and to insurc delivery
and acceplance by the designated representative of the receiving road  Should movements
pursuant to this Agreement take the form of an uninterrupted movement of a train operating by
Spningficld Terminal, n part over the Remaining Pan Am and 1n part over the lines of Pan Am
Southern, Cars handled under this Agreement shall be considered as having been delivered by
one Party to the other when the loaded or empty Cars pass CPF 312

(b)  Spnngfield Termmnal and Pan Am Southern shall provide cach other with suntable
information (which may be transferred by paper documents, facsimiles, or electrome means. or
by other means, as mutually agreed) necessary for the handling of Cars switched under this
Agreement. which wiall identify for cach Car

(1)  Carmual and number

(2) Loaded or empty

(3)  Destination station and consignee on inhound movements

(%) All requtred hazardous materials information

(5)  Any other information as agreed between the Parties to be
necessary or conventent for the safe. eflicient movements of Cars
switched under terms of this Agreement

For so long as Springfield Terminal 1s the Ratiroad Operatqr, this information shall have becn
deemed to have heen provided when assembled by Springficld Terminal

(c) Pan Am Southern may make repairs to Cars switched under terms ol this
Agreement as may be necessary for sale transit, and Pan Am Southern may make adjustments to
or transfers of lading trom crippled, defective or overloaded Cars, as n 1ts determination may be
necessary to safely move said Cars Springfield Terminal shall reimburse Pan Am Southemn its
full cost for repairs, adjustments and lading transfers promptly upon receipt of billing therefore

(d) With recognition to the hmited capacity of the Ayer Intermodal Factlity, Pan Am
Southern agrees that all capacity at sard facihity wall be dedicated to Norfolk Southern for
Intermodal Traflic onginating or terminating at points west of the facility, and to Springfield
Termunal for Intermodal Traffic originating or termnating at points on Remaining Pan Am or
otherwise east of the facility



(c) in the event that Springficld Terminal ceases to be the Railroad Operator to Pan
Am Southern, Pan Am Southern commuts to switching a customer facility wathin forty-cight (48)
hours after Pan Am Southern recerves notce that the customer has released Cars for movement
hereunder, on outbound movements, and within {orty-eight (48) hours after Pan A Southern
recerves notice of placement for terchange and provision of the information required by Section
3(b), on inbound movements Pan Am Southern shall reimburse Springfield Terminal for any car
hire expenses incurred as a result of failure to provide such switch wiathin said time frame

SECTION 4. INSPECTION

Pan Am Southern shall not be responsible for making any mechanical inspection of Cars
in the account of Springfield Terminal switched to and from the Industrnial Locations

SECTION 5. COMPLIANCE WITH APPLICABLE LAWS AND RULES

(a) Each of Pan Am Southern and Springfield Terminal shall comply, and Pan Am
Southern shall cause 11s Railroad Operator to comply. with all applicable federal, state and local
laws, rules, regulations and orders promulgated by any Governmental Authority that relate to the
operations contemplated hereunder 1 any fine, penalty, cost or charpe 1s 1mposed or assessed on
or against cither of them by reason of the other Party’s non-compliance (or, in the case of Pan
Am Southern, the non-compliance of the Railroad Operator, for which Pan Am Southern shall be
responstble) with any such laws. rules, regulations or orders, such non-comply ing Party shall
reimburse and indemniiy the other Party tor or on account of any such fine, penalty. cost, or
charge, and all expenscs and attorney’s fees incurred in connection therewith, and, to the extent
feasible. such non-complying Party shall defend the interests of that other Party in any related
legal procceding ree of cost, charge or expense to that other Party

(b) Without affecting the generality of the foregoing Scetion 5(a), each of Pan Am
Southem and Springficld Terminal shall comply, and Pan Am Southern shall cause its Railroad
Operator to comply, with the provisions of the Federal Locomotive Inspection Act and the
Federal Salety Appliance Act, as amended. and any other applicable federal and state and local
laws, regulauons and rules respecting the operation, condition, inspection and safety of 1ts trains.
locomotives, Cars and Lquipment while such trains, locomotives, Cars, and Fquipment are being
operated over the Subject Trackage Each of those Parties shall indemmfy, protect, delend, and
save harmless the other from and against all fincs, penalties and hiabilities imposed upon such
Party under such laws, rules, and regulations by any public authority or court having junsdiction,
when attnbutable solely to the failure of the indemmifying Party (or. 1n the case of Pan Am
Southern, the failure of the Ratlroad Operator, for which Pan Am Southern shall be responsible)
to comply wth 1ts obligations in this regard

(c) Traffic switched pursuant 1o this Agreement shatl not include locomotives, Cars
or Equipment which exceed the wadth, height, weight or other restrictions or capacities of the
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Subject Trackage as contaned 1n the clearance file maintained by Pan Am Southern, and no train
shall contain locomotives, Cars or Equipment which require speed restrictions or other
movement restrictions below the maximum authonzed freight speeds as provided by Pan Am
Southern’s operating rules and regulations, without the prior consent of Pan Am Southern  The
JOC shall make proper accommodation for exceptions, should that be reasonable, necessary, and
practicable

SECTION 6. INTENTIONALLY OMITTED '
SECTION 7. INVOICES AND PAYMENT OF BILLS

(a) On or belore the 15th day ol each calendar month during the term of this
Agreement, the Railroad Operator shall prepare on behalf of Pan Am Southern a monthly
statement sctting forth the number oI’ Springficld Terminal Cars switched during the month (the
“Monthly Statement™) and an invoice (the “Use Invoice™ The Monthly Statement shall be in
clectronic format, and shall contain a detailed hist of the Springfield Terminal Cars that were
switched duning the subject month, which hist shall include, for cach Car, information relating to
such Cars that Pan Am Southern may rcasonably request in connection with accounting for the
usc of the services and nghts provided hereunder  The Monthly Statement and the Use Invoice
shall be delivered to Springficld Terminal and Springficld Tenminal shall make payment to Pan
Am Southern within thirty (30) days after the date of receipt of such Use Invoice. provided,
however. that for so long as Springticld Ternunal 1s the Railroad Operator, the Monthly
Statement and the Usc Statement shall be considered delivered when prepared

(b) Any dispute regarding the details of a Monthly Statement or amount of a Use
Invoice shall be reconciled between the Parties pursuant to Section 15, and any adjustment
resulting {from such reconciliation shall be reflected in a subsequent Use Invoice  1f Springficld
Terminal disputes any portion of a Use Invoice, 1t shall nevertheless pay such Use Invoice in full
subject 1o adjustment upon reselution of the dispute, provided, however, that (1) no exception o
any charge 1n a Use Invoice shall be honored, recogmzed or considered 1if filed alter the
expiration of three (3) years from the date of the Use Invoice. and (11) no mvoice shall be
rendered more than three (3) years (a) after the last day ot the calendar month in which the
expense covercd therchy 1s incurred, or (b} n the case of charges disputed as to amount or
liability, after the amount owed or liability therefore 1s established Any claim for the adjustment
of a Monthly Statement or Usc Invoice shall be deemed 10 be waived 1f not made 1n writing
within three (3) years after the date of the relevant Monthly Statement for statement adjustments
and the date of the relevant Use Invoice lor invoice adjustments

(c) Pan Am Southern and Springfield Terminal shall each have the night, at 1ts own
expense, to audit the records of any other Party pertaining to the usc of the Subject I'rackage
under this Agreement, and any Monthly Statement, Use Invoice or other invoice 1ssued by Pan
Am Southern pursuant to this Agreement, provided such audit 1s imittated at any time within three
(3) years of the date of the relevant Use Invoice or other invorce (as applicable) relating to this
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Agreement All such audits shall be conducted at rcasonable ntervals, locations, and times  All
such audits shall be prosecuted with reasonable due diligence Each Party agrees that all
information disclosed to 11 or its representatives in connection with such an audit will be held in
strictest confidence and will not be disclosed to any third party (other than to an arbitrator 1n
connection with an arbitration conducted pursuant this Agreement or as required by applicable
law) Any adjustment resulting from an audit conducted pursuant to this Section 7(c) with
respect to which the Parties are in concurrence shall be reflected in a subsequent Use Invoice

(d) Invoices rendered pursuant to the provisions of this Agreement. other than Use
Invoices, shall mclude direct labor and matenal costs, together with the surcharges, overhead
percentages, and Equipment rentals as specitied by Pan Am Southern at the time any work 1s
performed by Pan Am Southern for Springfield Terminal. or shall include actual costs and
expenscs, upon muiual agrecment of the Parties

SECTION 8. INTERRUPTION; RERAILING

(a) Interruption. Delay In the event the use of trackage 1n performing the referenced
swiiching services shall be interrupted or traffic delayed at any time from any cause, neither Party
shall have any claim against the other Party for hhability of any kind from such interruption or
delay

(b) Rerailing, Wrecking, Bad Orders and Repairs

() Whenever one or more Cars and/or locomotives 1o the account off
Spnngficld I'erminal requires rerailing, wreehing service or wrechmng tram service, Pun Am
Southern shail arrange for the provision of such service. meluding the repair and restoration of
roadbed. the trackage and structures  Pan Am Southern shall promptly inform Springfield
Terminal of 11> 1ntent to proceed with wrecking scrvice or wrecking train service. and shall
permit a Springiield Terounal representative 1o be present on the scene, to work 1 concert with
the employees of its Railroad Operator to manage such wrecking service or wrecking tram
service, provided. however, for so long as Springficld Terminal 15 the Railroad Operator, no such
notice need be provided to Springfield Termuinal and no additional Springfield 1erminal
representatives necd be present on the scene  The cost, hability and expensc of the foregoing,
mncluding without limitation loss of, damage to, or destruction of any property whatsoever and
injury to and death of any person or persons whomsoever or any damage to or destruction of the
environment whatsoever., including without lim:tation land, awr. water, wildlife, and vegetation,
resu{ting therefrom shalt be apportioned 1n accordance with the provisions of Section 10 hereof
All locomotives. Cars, Equipment and salvage from the same so picked up and removed which 15
owned by or under the management and control of or used by Springfield Terminal at the time of
such wreck, shall be promptly delivered to it

(n)  Ifany Cars or locomotives of Springfield Terminal arc bad ordercd en
route on the Subject Trackage and 1t 1s necessary that they be set out, those Cars or locomolives
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shall, after being repaired. be picked up by Pan Am Southern, or 1l agreed upon by the Parties,
Pan Am Southem will transport them to a mutually acceptable location to be picked up by
Springficld Terminal Pan Am Southern may, upon request of Springfield Terminal and at the
expense of Springficld Termnal. unless otherwise provided for i the Field and Otlice Manuals
of the Interchange Rulcs of the AAR, furnish required labor and matertal to perform light repairs
requircd to make such bad ordered Cars or locomotives safe and lawful for movement, and
billing for this work shall be at rates prescribed 1n, and submitted pursuant to, the IFicld and
Oflice Manuals of the Interchange Rules of the AAR

SECTION 9. COMPENSATION; MILEAGE AND CAR HIRE

(a) Springfield Terminal shall pay Pan Am Southern the amount set forth 1in
Appendix A hereto for each revenue waybilled railear handled by Pan Am Southern for the
account of Springfield Terminal to or from the Industnal Locations pursuant to this Agreement

(b)  All mileage and car hirc charges accruing on Springfield Termimal Cars moved
pursuant to this Agreement shall be assumed by Springfield Terminal and reported and paid by 1t
directly

SECTION 10. LIABILITY

As between the Parties hereto, responsibility for all claims, habihitics, demands, actions at
law or cquity, judgments, seitlements, losses, damages, costs (including without lmitation
rcasonable attorney’s fees) and expenses ol every character. including any loss or destruction ol
or damage to. any properly whatsoever, and any injury to or death ol any person or persons
whomever (including employces of the Parties or the Railroad Operator), resulting from., arising
out of, incidental to or occurring m connection with this Agreement (“Loss or Damage™), shall be
allocated as follows. without regard to considerations of fault or neghgence (except as otherwise
specifically prowvided for hercinafier)

(2)  Springfield Termimal Cars moving pursuant to this Agreement shall, for the
purposes of this Section 10. be referred 10 as “Subject Fraffic™  Otherwise, for the purposes ol
assigning responsibibity for Loss or Damage under this Section 10 (including but not limited to
Section 10{d)) as between the Parties, the trains, Cars and Equipment of a Foreign Railroad shall
be considered to be the trains, Cars and Equipment of Pan Am Southern By way of tllustration
only, if, for cxample, Pan Am Southemn were to grant D&H trackage nghts pursuant to a trackage
nghts agreement, then traffic moving pursuant to that D&H trackage nghts agreement would be
considered Pan Am Southern tralfic

(b)  Springfield Terminal shall be responsible for (1) Loss or Damage to Cquipment
1n 1ts revenue waybill and the lading therein, and (2) (o the extent not allocated pursuant to
Section 10(c)(1), Loss or Damagc arising from or growing out of its neghgence or willful
misconduct or that of its officers, agents, contractors, or employees, either solely or in
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conjunction with a third party

(c) Pan Am Southern shall be responsible for (1) Loss or Damage to Equipment 1n its
revenue wayhill and the lading therein, and (2) to the extent not allocated pursuant to Section
10(b)(1), L.oss or Damage arising from or growing out of its neghgence or willlul misconduct or
that of its officers, agents. contractors (including the Railroad Operator). or employees, cither
solely or 1n conjunction with a third party

(d)  Lossor Damage arsing from or growing out of the negligence or willful
misconduct of both Springfield Terminal and Pan Am Southern (or their respective officers,
agents, contractors or employees) shall be borne by the Parties in proportion to their fault

(¢)  To the extent responsibality for Loss or Damage 15 not allocated pursuant to
Scction 10(b), Scction 10(c), and Section 10(d) such responsibility for Loss or Damage shall be
(1) borne solely by Springfield Terminal 1if the 1nvolved tramns are handling only Subject Traflic,
or {11) borne by each of Pan Am Southern and Springficld I'erminal in proportion to the number
of Cars 1n such frains that arc moving 1n that Party’s revenue waybill or car hire account

) Notwithstanding anything to the contrarv in Scction 10(b), Section 10(c), Section
10(d), and Section 10(e) above, when any damage to or destruction of the environment. including
without Iimitation land, air, water, wildhife, and vegetation, or to third partics from substances
transported 1n Cars or contained 1n locomotives occurs with one or more trains handling Subjcct
Traffic Cars being involved, then, as between themselves, (1) Pan Am Southern shall be solely
responsible for any damage or destruction to the environment and to thard parties which results
solely from a substance transported 1 Pan Am Southern Cars and/or contained 1n a Pan Am
Southem locomotive which was released, (11) Springlield 'erminal shall be solely responsible
for any damage or destruction to the environment and to third parties which results solely from a
substance transported in Subject Traffic Cars and/or contained 1n a Springficld Terminal
locomotive which was released, and (1) responsibility for damage or destruction to the
environment and to third partics which results from one or more substances which was (or were)
being transported 1n Cars. Equipment or locomotives 1n the revenue waybilt and car hire accounis
of both Springficld Terminal and Pan Am Southern which was (or were) released shall be borne
by the Parties 1n proportion to the total number of such Cars, Equipment or locomotives 1n that
Party’s revenue waybill or car hire account from which there was (or were) such a release

(g)  Notwithstanding anything to the contrary 1n this Section 10, 1f' (1) Loss or Damage
occurs with one or more trains being mnvolved, (1) one or more of the involved trains 1s handling
{A) only Subyect Traffic Cars or (B) both Subject Traffic Cars and Pan Am Southern Cars, (1)
such Loss or Damage 1s attnibutable solcly to the Gross Neghgence or Willful or Wanton
Misconduct of only one of the Parties to this Agrecement (or of Springfield Fermnalin its role as
the Railroad Operator for Pan Am Southern), and (1v) such Gross Negligence or Willful or
Wanton Misconduct 1s the direct or proximate cause of such I.oss or Damage. then the Party to
which such Gress Neghigence or Willful or Wanton Misconduct 1s attributable shall assume all



liability, cost and expense in connection with such Loss or Damage The Parlies agree that, {or
purposes of this Section 10(g). (1) “Gross Negligence or Willful or Wanton Misconduct” shall be
dcfined as “the intentional failure lo perform a manufest duty in reckless disregard of the
conscquences as affecting the life or property of another. such a gross want of care and regard for
the rights of others as to justify the presumption of williulness and wantonness” and shall
include. by delinition. acts or omissions of any its employees while under the influence of drugs
or alcohol. and (2) Subject Traffic Cars being handled in haulage shall be considered Pan Am
Southern Cars

(h) If any suit or action shall be brought aganst any Party for I oss or Damage which
under the provisions of this Agreement are 1n whole or 1n part the responsibility of another Party.
said responsible Party shall be noufied 1n writing by the Party sued. and the Party so notified
shall have the nght and be obligated to take part in the detense of such swit and shall pay 1ts share
of the judgment and the costs and expense incurred in such swit in accordance with the terms of
this Section 10

(1) in cvery case of death or injury suffercd by an employce of one of the Parues.
when compensation Lo such employee or employee’s dependents 1s required to be pawd under any
present or future state or federal worker’s compensation. occupational disease, employers’
liabulity or other law, and one or more of the Parties under provisions of this Agreement 1s/are
required to pay same or a portion of same 1n installments over a period of ume, said Party or
Parties shall not be released from paying any such future instailment(s)} by rcason of the
termunation of this Agreement prior to any of the respective date(s) upon which any such futare
mstallments are to be pad

) Whenever any hability, cost or expense 18 assumed by or allocated to a Party
under this Scction 10, that Party shall (1) forever protect, defend, indemmly and save harmlcss
the other Party from and against that liability, cost and expense, regardless ol whether such
liability. cost and expense was caused 1n whole or 1n part by the fault. fadure, neghgence.
misconduct. maltcasance or mis{easance of the Party imdemnified. or their directors, officers,
agents or employees, and (1) defend such Party against such claims with counsel selected by the
responstble Party and reasonably acceptable to the Indemnified Party

(k)  Each of Pan Am Southern and Springficld 'l erminal shall investigate, adjust and
defend all cargo related claims filed with 1t 1n accordance with 49 U S C Section 11706 or 49
C IR Section 1005. or 1n accordance with any applicable transportation contract entered into
pursuant to 49 U § C Secuon 10709

() All costs and expenses 1n conncction with the investigation, adjustment and
dcfense of any claim or suit (other than cargo-related claims made against a Party by a customer
whose traffic was moving 1n the revenue and/or car hire account of such Party) under this
Agreement shall be included as costs and expenses 1n applying the hability provisions of this
Sectuion 10, provided, however, that salaries or wages of full-time agents. full-ime attorncys and
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other full-ime employces of any Party engaged directly or indirectly 1n such work shall be borne
by such Party

(m)  No Party shall settle or compromise any claim, demand, suit or cause of action
(other than a cargo-related claim filed with 1t in accordance waith 49 U S C Scction 11706 or 49
C F R Secuion 1005, or in accordance with any applicable transportation contract entered into
pursuant to 49 U S C Scction 10709) for which another Party has any hability under this
Agreement without the coencurrence of such other Party 1t the consideration for such settiement or
compromise exceeds Thirty-Five Thousand Dollars (US) (835.000) The forcgoing amount of
Thirty-l'1ve Thousand Dollars ($35,000) shall be adjusted annually m accordance with the
provisions of Scction (b} of Appendix A

SECTION 11. EMPLOYEE CLAIMS

Each Party agrees to indemnify and hold harmless the other Party against any and all costs
and payments, including bencfits, allowances and arbitration, administrative and litigation
expenses. arising out of claims or grievances made hy or on behalf of 1ts own employees. either
pursuant to ecmployee prolecuve conditions impaesed hy a governmental agency as conditions for
that agency’s approval of this Agreement and operations hereunder, or pursuant (o a collective
bargaining agrecment It 1s the intention of the Parties that cach Party shall bear the full costs of
protection of tts own cmployees under employcc protective conditions which may be imposed,
and of grievances filed by 1ts own employecs ansing under 1ts collective bargaining agreements
with 1ts employces  Simularly. cach Party agrees 1o indemmify and hold harmless the other Parties
against any and all costs and payments. including judgments, damages. attorneys” fees and
litigation expenses, arising out of claims, lawsuits and actions brought by or on hehalf of 1ts own
empioycees pursuant to any provision of law, including common [aw, and based on employ ment
anising out ot the operauons covered by this Agreement, excepl to extent otherwise specifically
provided tn this Agreement

SECTION 12. TERM AND TERMINATION

(a) This Agreement shall become effective following the latter of (a) the date first
written above, (b) receipt of any required regulatory approvals or exemptions. and (¢) the
exprration of any time penods required by the 1ssuance of labor notices by Springfield Termunal
and/or Pan Am Southern. should such labor notices be required (“Effective Date”) The Parties
shall determine the Effective Date through an exchange of written correspondence

(b)  This Agreement shall commence on the Effective Date and shall continue until
terminated by mutual agreement

(¢)  Termunation of this Agreement shall not relieve or release any Party hereto from
any obligations assumed or from any hability which may have arisen orbeen mcurred by such
Party under the 1erms of this Agreement prior to termination hereof. nor shall it fernunate any
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underlying right of commercial access to the Industnal Locauons

SECTION 13. SUCCESSORS AND ASSIGNS

This Agreement shall 1nure to the henefit of and be binding upon the successors and
assigns of the Partics hereto  Third party beneficiary status shall inure to the benefit of Norfolk
Southern and cach ol its successors and permutted assigns  Nerther Party hereto shall transfer or
assign this Agrcement, or any of 1ts rights. interests, or obligations hereunder, Lo any person, firm
or corporation without obtaining the prior written consent of the other Party

SECTION 14. MISCELLANEOUS

(a)  Notices Any notice, payment, demand. or communication required or permitted
to be given by any provision of this Agreement shall be in writing and shall be deemed to have
been delivered, given, and received for all purposces (1) if delivered personally to the Person or to
an officer of the Person to whom the same 1s directed or (11) when the same 15 actually received,
if sent ether by express dehvery service or registered or certified mail, postage and charges
prepaid and return receipt requested, or by facsimule, if such facsimle 15 followed by a hard copy
of the facsimule commumication sent promptly therealier by registered or certilied mail. postage
and charges prepaid. addressed as follows or to such other address as such Person may from time
to time specify, by notice to the other Party

If to Pan Am Chairman
Southern Pan Am Southern LLC
c/o Pan Am Railways
Iron Horse Park
North Bilicrica, MA 01862-1692

With a copy to Mike R McClellan
Norfolk Southern Vice President — Intermadal and
Automotive Marketing

Norlolk Southern Corporation
Three Commercial Place
Norfolk, Virginia 23510-2191

and
Vice President — Law

Norfolk Southern Corporation
Three Commercial Place
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Norfolk, VA 23510
(757) 629-2374
(757) 533-4872 (fav)

If 10 Springficid David A I'ink
Terminal President
Pan Am Raillways
Iron Horse Park
North Bitlerica, MA 01862-1692
(978) 663-1186
(978) 663-6907 (fax)

With a copy to Robert Culliford
Vice President Law
Pan Am Sysicms
Iron Horse Park
North Billerica. MA 01862-1692
(603) 766-2002
(603) 766-2094 (fax)

(h)  Headings Section and other headings contained 1n this Agreement are for
reference purposcs only and are not intended 1o descnibe, interpret, defline, or himit the scope,
extent, or mtent of this Agreement or any provision hereof

(c) Prnior Agreements  This Agreement supersedes all prior agreements among the
Partics hereto, written or oral, with respect o the subject matter hercof

(d) Severability  Every provision of this Agreement 1s mtended to be severable, and.
if any term or provision of this Agreement 1s itlegal or invalid for any reason whatsocver, such
illegality or invalidity shall not affect the validity or legality of the remainder of this Agreement

(c) Incorporation by Reference Every exhibit and other appendix attached to this
Agreement and referred to herein 1s incorporated 1n this Agreement by reference unless this
Agreement cxpressly otherwise provides

(H Counterpart Execution This Agreement may be executed 1n any number of
counterparts with the same effect as 1f both Partres had signed the same document  All
counterparts shall be construed together and shall constitute one agreement

(g}  Third Party Beneficiaries Except as provided in this Section 14(g), this
Agreement shall not benefit or create any right or causc of action in or on behalf of any person
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other than the Partics hereto  Norfolk Southern shall have third party status solely for the
purpose of enforcing this Agreement, and not by way of recovery for damages hercunder

(hy  GOVERNING LAW THE LAWS OF TIHE STATE OF DLLAWARE SHALL
GOVERN 'LIIE VALIDITY OF [HIS AGREEMENT, 111IE CONSTRUCTION OF ITS TERMS
AND TIE INTERPRETATION OF THE RIGHTS AND DUTILS ARISING HEREUNDLR

(k)  Confidenuahty Except as provided by law or by rule, order, or regulation of any
court or regulatory agency with junsdiction over the subject matter ol this Agreement, or
connection with an audit by the Internal Revenue Service or other tax authonty, or as may be
necessary or appropriate for a Party hereto to enforce 1ts nights under this Agreement, during the
term of this Agreement, and for a period of three (3) vears afier termination or expiration of this
Agreement, the terms and provisions of this Agreement and all information to which access 18
provided or which 1s obtained hereunder wall be kept confidential and will not be disclosed by
either Party to any person other than members, officers, cmployces, independent auditors, and
attorneys, without the prior written approval of the other Party Notwithstanding anything to the
contrary, any Party may disclosc fis Agreement 1n connection with an audit by 1its external
auditors, the Internal Revenue Scrvice or other tax authonity or as otherwise required by
apphicable law

(H Amendment. Consent and Waiver No term or provisions of this Agreement may
be changed, waived, discharged, or ternunated except by an instrument 1n writing signed by hoth
partics to this Agreement No consent or waiver. expressed or imphied. by a Party of any breach
or default by the other Party in the performance by such other Party of 15 obligations hereunder
shall be deemed or construed (o be a consent to or waiver of any other breach or default in the
performance hereunder by such other Party  Failure on the part of a Party to complan of any act
or failure of the other Party or to declare the other Party 1n delault, irrespective of how long such
farlure continues, shall not constitute a warver by such first mentioned Party of its nghts
hereunder

(m) Interpretation All words, terms and phrases used in this Agreement shall be
construcd 1n accordance with the gencrally applicable definition or meaning ot such words,
terms, and phrases 1n the railroad industry

(n)  The records of cach Party hereto, msofar as they perian to matters covered by this
Agrcement, shall be open at all reasonable times to inspection by the other Party

SECTION 15. DISPUTE RESOLUTION
(2)  Reference to JOC Any dispute, controversy or claim between the Parties and

anising out of or relating to this Agreement or the breach. termination or validity thercof
(“Disputc™) shall be referred to the JOC (for Pan Am Southern) for resolution and if the Parties
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arc unable to resolve the dispute, 1t wall be referred, in writing, to the Management Committee
(for Pan Am Southern) to resolve

(b Reference for | ormal Dispute Resolution Any Dispute not resolved within sixty
(60) days atter receipi by any of the involved partics of written notice of reference of such
Dispute Lo the Management Committee pursuant to Scction 15(a), shall be subnutted for formal
disputc resolution, if at all, hy either Party for formal dispute resolution pursuant to Section
15(c)

{c) I'ormal Dispute Resolution

Q)] Submission to Junisdiction  Each ol the Parties hereby (A) consents to
submit ntself to the exclusive junisdiction of any [ederal or state court located 1n the State of
Dclaware (the “elaware Courts™) 1n any action to enforce or in aid of the agreement to arbitrate
1n Section 15(cXn) heremn or for provisional relief to maintain the status quo or prevent
irreparable harm pending the appointment of the arbitrator, and to the non-exclusive junsdiction
of the Delaware Courts for enforcement of any award 1ssued hereundcr, (B) agrees that it will not
attempt to deny or defeat such personal jurisdiction by motion or other request for leave from any
such court, and {C) waives any objection based on forum non conveniens or any other objeclion
Lo venue thereof

(n)  Disputc Resolution Each of the Parties stipulates and agrees that any
Dispute that 1s not resolved pursuant to Section 15(a) will be submitted for formal dispute
resolution, 1f at all, to mandatory and binding arbitration, in Washimgton. D C | by a single
arbitrator, under the Commercial Arbitration Rules and the Large Complex Case Procedures ol
the AAA then m cticct (the “Rules™), under the following terms and conditions

(A)  Sclection of Arbitrator - A single independent arbitrator shall be
appointcd by the AAA using the listing. ranking and striking procedure 1n the Rules  Any
arbitrator appointcd by the AAA shall be a retired judge or a practicing attorney with no less than
fiftcen years ol experience with large commercial cases and an expenenced arbitrator

(B)  Conduct of Arbitration  The arbitration shall be held and the
award shall be 1ssued in Washington, D C Tn addition 1o money damages, the arbitrator may
award any remedy provided for under applicable law and the terms of this Agreement, includsng,
without limitation, specific performance or other forms of injunctive relicf The arbitrator shall
apply the law of the State of Dclaware Lo the substance of the Dispute and will have no power or
authority, under the rules of the AAA or otherwise, 1o amend or disregard any provision of this
Agreement

(C)  Replacement of Arbitrator  Should the arbitrator refusc or be

unable to proceed with arbitration proceedings, a replacement arbrtrator will be sclected using the
same method of selection as the oniginal arbatrator
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(D) Findings and Conclusions ‘The arbitrator will, after reaching
judgment and award. prepare and distnibute o the parties a wntten award including the {indings
of fact and conclusions of law relevant 1o such award and containing an optnion setting forth the
reasons for the giving or denial of any award

(F)  Thme s of the Essence  The arbitrator 1s hereby mstructed that
ume 1s of the essence in the arbitration proceeding, and that the arbitrator shall have the nght and
authonty to 1ssuc monetary sanctions against any party 1f, upon a showing that such party is
unreasonably delaying the proceeding

(I}  Temporary Equitable Relief BBy agreeing 1o arbitration, the partics
do not intend to deprive any Delaware Court of its jurisdiction to 1ssue a pre-arbitral imjunction.
pre-arbitral attachment, or other order in aid of arbitration proccedings and the enforcement of
any award Without prejudice to such provisional remedics as may be available under the
jurisdiction of a Delaware Court, the arbitrator shall have full authority to grant provisional
remedies and to direct the parties Lo request that any court modify or vacate any tempuorary ot
preliminary rehicf 1ssued by such court, and to award money damages for the failure of any party
to respect the arbitrator’s orders to that effect

(G) Consohidation ‘The parties are commutted to the prompt and
efficient resolution of Disputes  Accordingly, 1f more than one Dispute anse under this
Agrcement and/or any JV Transaction Agreement, such Disputes may be brought in a single
arbitration  [f more than one arbitration is brought with respect to Disputes under this Apreement
and/or any other JV Transaction Agreement, then any party may request that any arbitration or
any ncw Dispute ansing under this Agreement or any other JV Transaction Agreement be
consolidated into any prior arbitration ‘The new Dispute or arbitration shall be so consolidated,
provided that the arbitrator for the prior (or first filed) arbitration determines that (x) the new
Dispute or arbitration presents significant 1ssues of law or lact common with those in the pending
arbitration, (y) no party would be unduly prejudiced and (£) consolidation under such
circumstances would not result 1n unduc delay for the prior arbitration  Any order of
consolidation 1ssued by such arbitrator shall be final and binding upon the parties Uinless the
parties otherwise agree, the arbitrator appointed first in ume shall serve as the arbitrator for the
consolidated arbitration The parties waive any night they have to appeal or to seek imterpretation,
revision or annulment ol such order of consolidation under the Rules or in any court  The Parties
agree that upon such an order of consohidation, they will promptly dismiss any arbitration
brought under this Agreement, the subject of which has been consolidated into another arbitral
proceeding

(H) Duscovery Recogmzing the express desire of the parties for an
cxpeditious means of dispute resolution, the arbatrator will allow for limuted discovery as may be
rcasonable under the circumstances
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(n Costs and Attorneys’ Fees Notwithstanding any rule of the AAA
1o the contrary. the arbitrators rendering judgment under this Section 15(c)(11) will have the
power to award the costs of the arbitration, including reasonable attorneys’ fees and expenses to
the prevailing party or parties in the arbitration  In any action to enforce this agreement to
arbitrate or any arbitral award rendercd hereunder. the court may award costs and attorneys’ fecs
against the party resisting enforcement

) Miscellaneous The arbitrator shall not have the power to award
consequential or punitive damages or to determine vielations of criminal or antitrust laws
Pending the wnitten decision of the arbitrator, there shail be no interruption in the transaction of’
business under this Agreement. and all payments tn respect thereto shall be made 1n the same
manner as prior 10 the ansing of the dispute until the matter in dispute shall have been fully
determined by arbitration. and thercupon such payment or restitution shall be made as required
by the written decision of the arbitrator An arbitrator’s award may be appealed i accord with
Section 23 of the Uniform Arbitration Act

(c)  Asa third party beneficiary, Norfolk Southern may imiiate and prosecute
arbitration pursuant to Section 15(b) on behalf of Pan Am Southern  Pan Am Southern and
Springfield 1erminal shall cooperate with Norfolk Southern in the Pan Am Southern preparation
for, and the smtiation and prosccution ol, such arbitration. at Pan Am Southern’s expense

SECTION 16. INDEMNITY COVERAGE

As part of the consideration hereof. cach Party hereby agrees that all ol 1ts indemnity
commitments 1n this Agreement sn favor ol the other Party shall also extend to and indemnmify the
parent corporation, the subsidianes and atfiliates of such other Party, and all of their respective
directors, officers, agents and employces

SECTION 17. FORCE MAJEURE

The obligations, other than payment obligations. ol the Parties to this Agreement shall be
subject to force majeure (consisting of flood, earthquake, hurmcane. tornado, or other such severe
weather or climatic condition, riot, accident, wreck, derailment, washout, explosion, Acts of God.
act of terrorism and public ecnemy, war, blockage, insurrection, vandalism or sabotage, fire,
strike, lockout or labor disputc, embargoes or AAR service orders, Federal Railroad
Admimistration orders, or governmental laws, orders or regulations, or governmental laws, orders
or regulatuons and other causes or circumstances beyond the control of the Party invoking such
force majeure as an excuse for nonperformance), but only as long as, and to the extent that, such
forcc majeure shall rcasonably prevent performance of such obligations by the affected Party In
the event that an event of force majeure impairs etther Party's ability to fulfill its obligations to
the other Party under this Agreement, said Party shall take all commercially reasonable measures
1o restore performance of 1ts obligations 1n a umely manner
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IN WITNESS WIIEREOF, the partics hereto have exceuted this Agreement as of the
date first above written

PAN AM SOUTHERN LLC

By
Title
Datc

SPRINGFIELD TERMINAL
RAILWAY COMPANY

By
Tule
Date
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APPENDIX A. COMPENSATION

(1)  The Switching Charge shall mtially be set at JJJJJJI tor cach revenue waybilled
ratlcar, other than a Car beaning Intermodal I'raffic. by Pan Am Southern for the account of
Springlield Terminal to or from the Industnial Locations, plus any applicable surcharge, as
rovided 1n Section {¢) of this Appendix A

(b) Switching Charge Adjustment

(1)  The Switching Charge shall be revised upward or downward each year by
a “Cost Factor”, beginning with the bill rendered for the month of July 2009, to compensate {or
the increase or decrease 1n the cost of labor and matenal, as reflected in 100% of the change from
one year to the next in the “AAR Railroad Cost Indexes — Table A — Annual Indexes of Charge-
out Prices and Wage Rates (1977=100) - East — Materials, prices, wage rates and supplements
combined (excluding fuel)™ (the “Cost Index”) The Cost Factor shall be calculated for each
calendar year by taking the diflerence between the currently available Cost Index as of January 1,
and comparing that Cost Index with the Cost Index for the immedaately preceding year The Cost
Factor may be a positive or ncgative number

(2)  The Switching Charge shall be revised by calculating the Cost Faclor
(essenually the percent of merease or decrease in the indes for the latest calendar year as related
to the index for the previous calendar year) and applying that percentage to the then current
Switching Charge [n computing the adjusted Switching Charge, any fraction of a cent less than
one-half shall be dropped, and any fraction equal to or greater than one-half of a cent shall be
increased to the next whole cent

(3) In the event the basc for the Cost Index shall be changed from that in
cffect at the effective date of this Agreement, an appropriate revision shall be made [t the STB
or any successor organization discontinues publication of the “AAR Railroad Cost indexes™, an
appropriate substitute for determiming the percentage of increase or decrease shall be negotiated
by the parties hereto

{4} Inthe cvent that the Cost IFactor 1s 2 negative number, no adjustment to the
Trackage Rights Charge will take place for that calendar year Said negative Cost Factor will be
taken into consideration in calculating subsequent years® Cost Factor  Specifically, 1f the Cost
Indcx 15 negative for two years i a row, the Cost Factor for the second year shall be adyusted
downward assuming that the first vear’s negative Cost Index was taken into account  If the Cost
Factor goes negative for three years i a row. the ratc shail be adjusted again by the Cost Factor
with the assumption that the first two years’ negative Cost Index was taken 1nto account, and so
on
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(5)  Notwithstanding any of the [oregoing. under no circumstances shall the
Switching Charge be less than those reflected 1n the 1ables above except as provided 1n
subscction (a)

(c) Fuel Surcharge

The surcharge will be applied to the overall monthly invoice For a given month, take the
average of the DOE’s Index value released on each of the Mondays during that month  Using the
abov e scale, determine the appropnate [uel surcharge to apply

(d)  Pan Am Southern shall keep and maintain an accurate account of all loaded Cars
handled by 1t for the account of Springfield Termuinal, and shall at the end ol cach month, render
an itemized hill. computed 1n accordance with the provisions herein, to Springficld Termunal tor
pavment, provided, however, that for so long as Springtield Terminal 1s the Ratlroad Operator,
the bl shall be decemed delivered when prepared

{e)  Should Springfield Terminal Intermodal Traffic volumes moved 1o or from the
Ayer Intermodal Facility exceed, on average, twenty (20) revenuc loads per wecek, and 1if such
volumes result in additional switching. terminal labor, utilities. maintenance or other fixed costs,
or result 1n the need to expand the Ayer Intermodal Factlity, then Springficld Termuinal, Norfolk
Southern and Pan Am Southern agree to work together 1in good faith to develop adjustments to
access fees m order to better allocate the costs of the facility

() Spningfield Terminal shall pay within thirty (30) days from reccipt thereof, and
any crrors or umissions 1n such bills shall be adjusted in subsequent bslling
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LIMITED LIABILITY COMPANY AGREEMENT
OF
PAN AM SOUTHERN LLC

This Limited Liability Company Agrcement (this “Agreement™) of Pan Am
Southern LLC, a Dclawarc limited liability company (the “Company™), 1s entered into pursuant
to and in accordance with the Delaware Limuted Liability Company Act {the “Act”) and shall be
effectivcasof [ * |, 2008 (the “Lifective Date™), by and between Norfolk Southern
Railway Company. a Virginia corporation (such corporation or any Permutted Transferce thereof,
the “NS Member™), and Boston and Maine Corporation, a Delaware corporation (“B&M?” and,
together with any Permitted Transferce thereof, the “Pan Am Member™), as the Members
pursuant to the provistons of the Act.

RECITALS

WIEHEREAS, the NS Member, Pan Am Raillways, Inc. (“Pan Am™), B&M, a
wholly-owned subsidiary of Pan Am, and Springtield Terminal Raillway Company, a wholly-
owned subsidiary of Pan Am (“Springficld Terminal™, and together with Pan Am and B&M, the
“Pan Am Systcm Parties™) have entered into a Transaction Agreement (the “ I'ransaction
Agreement”), dated as of | ], 2008, which provides, among other things, for B&M o
contribute an undivided interest in the railroad lines onginally owned or operated by B&M or its
Subsidiary, the Vermont & Massachusctts Railway, gencrally in New York, Vermont,
Connecticut, Massachusetts, and New Hampshire (the “Line™) and certain other related assets
(togcther with the Linc, the “Assets™), in cach case described in Schedule 1.1 to the Transaction
Agreement, to the Company and for the NS Parent to cause the NS Member to make capital
contributions 1o the Company as described in Schedule 2.2 of the Transaction Agrecment, 1n
cach case 1n accordance with the provisions thereof,

WHEREAS, by exccuting this Agreement and the related Certificate of
Formation and filing the Certificate of Formation with the Secretary of State of the State of
Delaware, the parties hercto are hereby and thereby formming the Company, and

WHEREAS, the partics hereto desire 1o enter into this Agreement to set forth
their rights and obligations as members of the Company

NOW, THEREFORE, in consideration of the foregoing facts and the mutual
covenants and agreements herein contained, and other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, and intending to be legally bound
hereby, the parties hereto hereby agree as follows:

DEFINITIONS

Capitalized words and phrases used in this Agreement have the following
meanings:

“AAA" means the American Arbitration Association.

“Acceptance Agreement™ shall have the meaning sct forth in Section 10 2(d).




“Acceptance I'eriod” shall have the mcaning set forth in Section 10 2(c)
“Act” shall have the mecaning set forth 1n the Recitals.

“Adjusted Capital Account Deficit” means, with respect to any Member, the
deficit balance, if any, in such Member’s Capital Account as of the end of the relevant Fiscal
Year, afler giving efTect to the following adjustments:

(a) Credit to such Capital Account any amounts which such Member is
decmed to be obligated to restore pursuant to the penultimate sentences 1n Scctions 1.704-2(g)(1)
and 1.704-2(i)(5) of the Regulations, and

(b)  Debit to such Capital Account the items described in Scctions 1 704-
1{L)2)(A1(d)4), 1.704-1(0)(2)(11)(d)5) and 1.704-1(b)(2)11)(d)(6) of the Regulations

The foregoing definition of Adjusted Capital Account Deticit is intended to
comply with the provisions of Section 1.704-1(b)(2)(ir)(d) of the Regulations and shall be
interpreted consistently therewith

“Affiliate™ means, with respect to any specified Person, (i) any other Person who,
directly or indircctly, controls, 1s under common control with, or is controlled by, such specified
Person, (ii) any other Person who 1s a director, officer, manager, member, partner or trustee of
the specified Person or a Person described in clause (1) of this definition or any spousc of the
specified Person or any such other Person, (1ii) any relative of the specilied Person or any other
Person described in clause (11) of this definition. or (iv) any Person of which the speciticd Person
and/or any one or more of the Persons specified in clause (1), (1i) or (in) of this definttion.
individually or in the aggregate, beneficially own 10% or more of any class ol Voung Securities.

“Agreement” shall have the meaning sct forth in the Preamble Words such as
“hercin,” “hereinatter.” “hereol,” “hereto™ and “hercunder” refer to this Apreement as a whole,
unless the context otherwise requires.

“Assets™ shall have the meamng set forth in the Recitals

“Assignment and Assumption Agreement Regarding Passenger Rail
Operations™ means that agreement dated as of f 1> 2008 by and between
Springfield Terminal and the Company gencrally providing for the partial assignment of the
Springfield Terminal operating rights over the tracks of Massachuselts Bay Transportation
Authonty

“Auditors” means the independent regisicred public accounting firm {rom time to
time engaged by the Company to audit its financial statements and results of operations The
Auditors shall initially be Gray, Gray and Gray, LLP Successor Auditors shall be appointed by
the Management Committee in accordance with Scclion § 6.

“Ayer Switching Agrcement” means that Ayer Switching Agrecment, dated as
of the date hercof, hetween Springlield Termunal and the Company, gencrally governing the
switching by the Company of certain railcars of Springficld Terminal.



“B&M?” shall have the meaning sct forth in the Introductory Paragraph

“Bankruptey” means, with respect to any Person, a Voluntary Bankruplcy or an
Involuntary Bankruptey (as cach such term is defined herein)

“Bill of Sale” shall mean that bull of sale generally providing tor the contribution
to the Company by thc Pan Am System Parties of all personal property included in the Assets.

“Budget” shall have the meaning sct forth 1n Section 5.7(a).

“Business” means the business conducted by the Company, including owning,
managing and maintaining the Assets, and making certain capital improvements to the same, and
performing certain haulage and other freight railroad transportation services, generally as a
private carrier

“Business Day™ mecans a day of the year on which banks are not required or
authorized to close in New York City.

“Business I'lan” shall have the meaning sct {orth 1n Section 5 7(a).

“Capital Account™ means, with respect to any Member, the Capital Account
maintained for such Member 1n accordance with the following provisions

(a) To each Member’s Capital Account there shall be credited (1) such
Mcmber's Capital Contributions, (2) such Member’s distnibutive share of Profits and any items
in the nature of income or gain which are specially allocated pursuant to Section 3.3 and (3) the
amount of any Company labilities assumed by such Member or which are secured by any
Property distributed to such Member ‘The principal amount of a promissory note which is nol
readily traded on an established secuntics market and which 1s contributed to the Company by
the maker of the note (or a Member related to the maker of the note within the meaning of
Regulations Section 1.704-1(b)(2)(11)(c)) shall not be included in the Camita] Account of any
Member until the Company makes a taxable disposition of the note or unul (and 1o the extent)
principal payments are made on the note, all in accordance with Regulations Section 1.704-

1(b)(2)(Iv)(d)(2)

(by  Tocach Mcmber’s Capital Account there shall be debited (1) the amount
of money and the Gross Asset Value of any Property distributed to such Member pursuant to any
provision of this Agreement, (2) such Member's distributive share of Losses and any items in the
nature of expenscs. deductions or losses which are specially allocated pursuant to Section 3 3 and
(3) the amount of any liabilities of such Member assumed by the Company or which are secured
by any Property contributed by such Member to the Company

(c) In the event a Membership Interest 1s Transferred in accordance with the
terms of this Agrecment, the transferee shall succeed o the Capital Account of the transferor Lo
the extent it rclates to the Transferred Membership Interest.



(d) Indetermining the amount of any hability for purposes of subparagraphs
(a) and (b) above, there shall be taken into account Code Section 752(c) and any other applicable
provisions of the Code and Regulations

The foregoing provisions and the other provisions of this Agreement relating to
the maintenance of Capital Accounts are intended to comply with Regulations Section 1 704-
1(b), and shall be interpreted and applicd in a manner consistent with such Regulations. In the
event the Management Commitice shall determine that it is prudent to modify the manner m
which the Capital Accounts or any debits or credits thereto (including, without himitation, debits
or credits relating to liabiliies which arc secured by contrnibuted or distributed property or which
are assumcd by the Company or any Members), arc computed in order to comply with such
Regulations, the Management Commitee may make such modification, provided that it is not
likely to have a matcrial effect on the amounts distributed to any Person pursuant to Sechion 11
upon the dissolution of the Company. The Management Commuttec also shall (1) make any
adjustments that are necessary or appropnate to maintain equality between the Capital Accounts
of the Members and the amount of capital reflected on the Company’s balance sheet, as
computed for book purposes, in accordance with Regulations Scction 1 704-1(b)(2)(1v)(q) and (i1)
make any appropriatc modifications 1n the cvent unanticipated events might otherwase cause this
Agreement not to comply with Regulations Section 1 704-1(b).

“Capital Contribution™ means, with respect to any Member, the amount of
mouney and the imtial Gross Asset Value ol any Property (other than money) contributed to the
Company with respect to the Membershep Interest in the Company held or purchased by such
Member

“Capital Project” means those capital expenditures relating to the Line as sct
forth in the Budgets (including any Rollover Budgets) approved in accordance with this
Apreement.

“Capital Project Process™ shall have the meaning set forth 1n Seclion 5.3(b).

“Capital Projects and Facility Management Agreement™ mcans that Capital
Projects and Facility Management Agreement, dated as of the date hercof, by and among the
Company, Springficld Termunal, B&M and NSR, gencrally concerning the construction of the
Capital Projccts and the hiring of the initial operators for certain specified facilities

“Capital Recovery Contributed Book Items” mcans Depreciation attributable
to the Assets contributed to the Company as described in Section 2.3 of the Transaction
Agrecment

“Capital Recovery Contributed Tax Deductions” means depreciation and
amortlization that arc allowed as a deduction for federal income-tax purposes and that relate
solely 1o the tax basis of the Assets contributed to the Company as described in Section 2.3 of the
Transaction Agreement as determined on the date of their contribution to the Company.

“Capital Recovery Purchased Book Items” means (1) Depreciation attributable
to the Assets purchased by the Company as described in Scction 3 of the Transaction Agreement
and atiributable to the first $87,500,000 of Capital Projects to the extent such $87,500,000 is not
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allowed as a deductible expense for {ederal income-tax purposes, and (1i) expenses (including
any and all deductions associated with Rev. Proc. 2002-65) attributable to the first $87,500,000
of Capital Projects allowed as a deductible expense for federal income-tax purposes.

“Capital Recovery Purchased Tax Deductions” means expenses, depreciation,
amorlization, and other cost recovery deductions (including any and all deductions associated
with Rev Proc 2002-65) that are allowed as a deduction for federal iIncome-tax purposes and
that relate solely (1) to the Assets purchased by the Company as described in Section 3 of the
Transaction Agreecment and (1) to the first $87,500,000 of Capital Projects.

“Capital Transaction” shall mcan any of the following (i) a salc, exchange,
transfer, assignment or other disposition of all or substantially all of the Company’s Property or
all or substantially all of the rights in the Company’s Property; (i1) any condemnation or decding
in lieu of condemnation of all or substantially all of the Company’s Property; (ii1) any financing
or refinancing of the Company’s Property. (iv) any firc or other casualty to all or substantially all
of the Company’s Property to the extent that such funds are not paid to a lender or used to restore,
rebuild or repair the Company Property, and (v) any other transaction the proceeds of which, tn
accordance with gencrally accepted accounting principles, are considered capital in nature.

“Certificate of Formation™ means the Certificate of Formation filed with the
Secretary of State of the State of Delaware pursuant to the Act to form the Company, as
originally executed and amended, modificd, supplemented or restated from time to time, as the
contcxt requires.

“Claims” shall have the meaning set forth in Section 5 9(a).

“Closing Date™ shall be the date the initial Capital Contributions are made under

“CN™ shall mean Canadian National Railway Company

*CoC Trackage Rights™ shall have the meaning given to that term in Scction

6.11.

“Code” means the United States Internal Revenue Code of 1986, as amended
from timc to time.

“Committce Representative” shall have the meaning set forth in Section 5.2(b).

“Company” means the limited liability company formed pursuant to this
Agreement and the Certificate of Formation and the limuted liability company continuing the
business of this Company 1n the event of dissolution of the Company as herein provided.

“Company Minimum Gain” has the same meaning as the term, “partnership
minimum gain.” in Regulations Scction 1.704-2(b)(2) and 1.704-2(d).

“CSX” shall mean CSX Transportation, Inc



“Damages™ shall have the meaning set forth in Scction 10 2(b).
“Default Sale Notice” shall have the meaning set forth in Section 10.2(c)
“Delaware Courts” shall have the meaning set forth in Section 13 3(a).

“Depreciation” mcans, for each Fiscal Year, an amount cqual to thc depreciation,
amortization or other cost recovery deduction allowable with respect to an asset for such Fiscal
Yecar, except that if the Gross Asset Value of an asset differs from its adjusted basis for federal
income tax purposes at the beginming of such Fiscal Year, Depreciation shall be an amount
which bears the same ratio to such beginning Gross Asset Valuce as the federal income tax
deprecation, amortization or other cost recovery deduction for such Fiscal Ycar bears to such
beginning adjusted tax basis; provided, however, that if the adjusted basis for federal income tax
purposes of an asset at the beginning of such Fiscal Year is zero, Depreciation shall be
determined with reference to such beginning Gross Asset Value using any reasonable method
selected by the Management Committee.

“Dispute” shall have the meaning set forth in Section 13.1

“Dissolution Event” shall have the meaning set forth 1n Section 11 1.
“Effective Date” shall have the meaning set forth in the Introductory Paragraph
“Exchange Act” means the Sccuritics Exchange Act of 1934

“Facility Devclopment Agreement™ means an agrecement execuled by the
Members any time from the Execution Date (as defined 1n the Transaction Agreement) to, and
including, December 31, 2012, to develop an 810 bay automotive terminal at the location
commonly known as the San Vel property on Willow Road, in Ayer, Massachuselts, conforming,
to plans reflected in Exhibit | INSERT] attached hereto.

“Fair Value” means the fair market valuc as determuned by unanimous mutual
agreement reached by the Members, or in the event the Members are unable to agree, as
determincd by an independent investment banking firm or lirms or, in the case of any assel or
other item not customarily valued by an investment banking firm, a qualified independent
appraiser of the type customarily engaged 1n the valuation thercof (a “Qualified Appraiser”), in
accordance with the following procedure. In the case of any cvent which gives nsctoa
requirement to determine “Iair Value™ hercunder, the Management Committee shall be
responsible for initiating the process by which Fair Value shall be determined as promptly as
practicable, but in any event within twenty (20) days following such event and if the procedures
contemplated hercin in connection with determining FFair Value have not been complied with
fully, then any such determination of Fair Value for any purpose hereunder shall be deemed to be
preliminary and subject to adjustment pending full compliance with such procedures. Upon the
occurrcnce of an event requiring the determination of Fair Value, the Management Commuitee
shall give cach Member notice of such event, and the Members shall engage in direct good faith
discussions to arrive at a mutually agreeable determination of Fair Value. In the cvent the
Members are unable to arrive at a mutually agreeable determination within thirty (30) days of the
notice, an independent investment banking firm of national standing or Qualified Appraiser of
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national standiny, as the case may be, selected by unanimous agreement of the Members shall
make such determination and render such opinion. The determination so madc shall be
conclusive and binding on the Members. The fecs and expenses of the investment banking firm
or Qualified Appraiser retained for such purposc shall be paid by the Company.

“Fiscal Quarter” means any of the following-

(a)  the period commencing on the date hereol and ending on the earliest to
follow the Closing Datc of March 31, June 30 and September 30 of the year in which the Closing
Date occurs,

(b) any subsequent three (3) month period commencing on each of January 1,
April 1, July 1 and October 1 and ending on the last date before the next such date. and

{(c) the penod commencing on the immediately preceding January 1, April 1,
July 1, or October 1, as the case may be, and ending on the date on which all Property is
distributed to the Members pursuant to Section 11

“Fiscal Year™ means any of the following'

(a) the period commencing on the date hereof and ending on December 31 of
the year in which the Closing Date occurs,

(b)  any subsequent twelve (12) month period commencing on January 1, and

(c) the peried commencing on the immediately preceding January 1, and
ending on the datc on winch all Property is distributed to the Members pursuant 1o Section 11

“Freight Rail Common Carrier” shall mcan Springficld Tenninal, NSR, or such
other freight ra1l common carrier that the Company, in accordance with the Agreement, admits to
the entirety or any portion of the I.ine by way of haulage or trackage rights

“GAAP” means generally accepted accounting principles as in cticct 1n the
United States of America, consistently applied.

“General Manager” mcans that individual so designated and appointed by the
Railroad Operator who shall be responsible for directing the day-lo-day operations, management
and supervision of the Railroad Opcrator and shall be the single point of contact for the Members
with respect to all such matters.

“Gross Asset Value” means with respect to any asset, the asset's adjusted basis
for federal income tax purposes, except as follows:

(a) ‘Theinitial Gross Asset Value of any asset contributed by a Member to the
Company shall be the gross fair market value (taking Code Section 7701(g) into account) of such
asset on the date of contribution as detcrmined by the Management Committee.



(b)  ‘The Gross Asset Values of all Company assets shall be adjusted to cqual
their respective gross fair market values (taking Code Section 7701(g) into account), as
determined by the Management Commitice as of the following times: (A) the acquisition of an
additional 1nterest 1n the Company by any new or existing Member in exchange for more than a
de minimis Capital Contribution; (B) the distribution by the Company to a Mcmber of more than
a de minimis amount of Company property as considcration for an interest in the Company; and
(C) the hguidation of the Company within the meaning of Regulations Section 1.704-
1(b)(2)(11)(g), provided that an adjustment described in clauses (A) and (B) of this paragraph
shall be made only 1f the Management Commuttee reasonably determines that such adjustment is
nccessary to reflect the relative economic interests of the Members in the Company

{c)  The Gross Assct Valuc of any Company assct distributed to any Member
shall be adjusted to equal the gross fair marhet value (taking Code Scction 7701(g) 1nto account)
of such asset on the date of distribution as determined by the Management Commitice

(d)  The Gross Asset Values of Company assets shall be increased (or
decreased) to reflect any adjustments to the adjusted tax basis of such asscts pursuant to Code
Scction 734(b) or Code Scction 743(b), but only to the extent that such adjustments arce taken
into account in determining Capital Accounts pursuant to Regulations Section 1 704-1(b)-
(2)(tv)(m) and subparagraph (f) of the definition of “Profits” and “Losses”, provided, however,
that Gross Asset Values shall not be adjusted pursuant to this subparagraph (d) to the extent that
an adjustment pursuant to subparagraph (c) is required in connection wrth a transaction that
would otherwise result in an adjustment pursuant to this subparagraph (d).

If the Gross Asset Value of an asset has been determined or adjusted pursuant to
subparagraph (a), (b) or (c¢)., such Gross Asset Value shall thercafier be adjusted by the
Depreciation tahen into account with respect to such asset, for purposes ol computing Profits and
Losses

“Harvard Trackage Rights” shall mean the trackage rights granted pursuant to
the Springfield Terminal Joint Use Agreement.

“Indemnified Parties” shall have the meaning sct forth in Section 10.2(f)
“Indemnified Persons” shall have the meaning set forth 1n Section 5 9.
“Investment Policies™ shall have the meaning set forth in Section 5 7(b)

“Industrial Development Project” shall mean a modification to the trackage
owned or opcrated by the Company in order to permit new or expanded access to rail service by
one or more new or potential rail service customer(s), which modification takes place on the
property owned or operated by the Company, provided, however, that no bulk transload,
intermodal, and an auto distribution facility shall be considered an Industrial Development
Project.

“Involuntary Bankruptcy” means, with respect to any Person, without the

consent or acquicscence of such Person, the entering of an order tor relicf or approving a petition
for relief or reorganization or any other petition secking any reorganization, arrangement,
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composition, readjustment, liquidation, dissolution or other similar relief under any present or
future bankruptcy. insolvency or similar statute, law or regulation, or the {iling of any such
petition against such Person which petition shall not be dismisscd within nincty (90) days, or
without the consent or acquiescence of such Person, the entering of any order appointing a
trustee, custodian, receiver or liquidator of such Person or of all or any substantial part of the
Property of such Person which order shall not be dismissed within ninety (90) days.

“IRS™ mcans the Internal Revenue Service
“Issuance Items” shall have the meamng set forth 1n Scction 3 3(h)
“Items” shall have the meaning sct forth in Scctron 3 4.

“Joint Operating Committee™ or “JOC” shall have the meaning set forth in

Scction 3§ 3(c).

“JV Transaction Agreements” mcans, coflectively, (1) the Transaction
Agreement (1t) this Company Agreement, (iii) the NSR Joint Usc Agrecment, (iv) the
Assignment and Assumption Agreement Regarding Passenger Rail Operations, (v) the
Miscellaneous Assignment and Assumplion Agreement, (v1) the Bill of Sale, (vii) the
Transportation Agreement Assignment and Divisions Allocation Agreement, (vui) the Ayer
Switching Agreement, (ix) the Springficld Terminal Joint Use Agreement, (x) the Capital
Projects and Facility Management Agreement, (xi) the Railroad Operating Agreement, and (xi1)
the Option Agreement.

“liine" shall have the meaning set forth in the Recntals

“Liquidation Period" shall have the meaning set forth i Section 11 7.
“Liguidator” shall have the meaning set forth in Section 11 9(a)

“Losses” shall have the meaning set forth 1n the definition of “Profits
“Major Decision™ shall have the meaning set forth in Section 5 6.
“Management Committee” shall have the meaning sct forth in Seciion 5 2(a).

“Members” means the Persons (1) who are referred to as such 1n the opening
paragraph of this Agreement or who have become a new or substituted Member by acquisition of
a Membership Interest pursuant to the terms of this Agreement and (ii) who have not ceased to
bc a Member.

“Member Nonrecourse Debt” has the same meaning as the term “partner
nonrecourse debt” in Section 1.704-2(b)}(4) of the Regulations.

“Member Nonrccourse Debt Minimum Gain™ means an amount, with respect
to each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if



such Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in
accordance with Section 1 704-2(i)(3) of the Regulations

“Mcmber Nonrecourse Deductions™ has the same meaning as the term "partner
nonrecourse deductions” in Sections 1 704-2(1)(1) and 1.704-2(i}2) of the Regulations.

“Membership Interest” means an ownership interest in the Company or any
portion of or interest 1n such interest, including any and all benetits to which the holder of such
interest may be entitled as provided in this Agreement, logether with all ebligations of such
Person to comply with the terms and provisions of this Agreement, the number of such
Membership Interests being reflected on Exhibit C hereto.

“Miscellancous Assignment and Assumption Agreement” means the
Assignment and Assumption Agreement, dated the date hereof, by and between Pan Am., on
behalf of itself and its subsidianes, including B&M and Springficld Terminal, and thc Company

“Net Cash Flow” means for any period the gross cash proceeds of the Company
for such period (excluding Capital Contributions) less the portion thereof used to pay or establish
reserves for all Company expenses, debt payments, capital improvements, replacements, and
conuingencies, all as determined by the Management Committee. “Net Cash Flow™” shall not be
reduced by depreciatlion, amortization, cost recovery deductions, or similar allowances, but shall
be 1increased by any reductions of reserves previously established pursuant to the first sentence of
this definition.

“Net Cash Flow Foreeast™ shall have the meaning set forth in Section 5.7(a)

“Nonrecourse Deductions™ shall have the meaning set forth in Section 1.704-
2(b)(11 of the Regulations.

“Nonrecourse Liability™ shall have the meaning set forth in Section 1.704-2(b)(3)
of the Regulations.

“Notice™ shall have the meaning set forth in Section 12 |,

“NS Change in Control” shall mean: (1) the establishment of a voting trust as
described in 49 C.F R Part 1013 — Guidelines for the Proper Usc of Voting Trusts, or any
subscquent regulation, with regard to the acquisiion by CSX or CN, or a subsidiary of cither, of
a controlling block of voling securitics of the NS Member or any entity having direct or indirect
control over the NS Memboer, including but not limited to the NS Parent; (2) the submission to
the ST by CSX or CN, or a subsidiary of either, of any application, petition for exemption, or
notice uf exemption seeking approval, or exemption from approval, to effect a change m control
of the NS Member or any entity having direct or indircct control over the NS Member; or (3) not
taking into account the NS Member’s Membership Intcrest in the Company, the sale, transfer or
other distribution of all or substantially all of the assets of NSR to CSX or CN, or a subsidiary of
either

“NS Member™ shall have the meaning set forth in the Preamble.
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“NS Member’s Membership Interests” shall have the meaning sct {orth in
Section 3.8.

“NS Parent” means Norfolk Southern Corporation, a Virginia corporation and
the ultimate parent of the NS Member.

“NSR” mcans Norfolk Southern Ratlway Company, a Virginia corporation and
an opcrating subsidiary of the NS Parent

“NSR Joint Use Agreement" shall mean the Joint Use Agreement, dated as of
the date hereof, by and betwecn NSR, Springficld Terminal and the Company, gencrally
providing for certain haulage and trackage nights

“Officers™ mcans Persons designated as officers of the Company by the
Management Committec for so long as any such Person remains an Officer 1n accordance with
the terms of this Agreement

“Option Agreement” shall mean that agreement dated as of May 1, 2008 by and
among NSR, B&M and Pan Am generally concerning the grant of an option to NSR to acquire a
certain percentage interest in the Assels

“Pan Am” shall have the meaning set forth in the Recitals

“Pan Am Change in Control™ shall mean: (1) the establishment of a vouing trust
as described in 49 C.F R Part 1013 — Guidelines for the Proper Use of Voting Trusts, or any
subsequent regulation, with regard to the acquisition of a controlling block ot voting secunties of
the Pan Am Mcmber, Pan Am, B&M or Springlield ‘Terminal. or any entity having direct or
indircct control over any of the same, including but not limited to the Pan Am Parent. (2) the
submission to the STB of any application, petition for exemption, or notice of exemption seeking
approval, or exemption from approval, to effect a change in control of the Pan Am Member, Pan
Am, B&M or Springfield Terminal or any enuty having direct or indirect control over any of the
same, (3) any Permutted Transfcr as described in Section 9 2 clauses (f) or (g); or (4) not taking
into account the Pan Am Member’s membership interest in the Company, the sale, transfer or
other distribution of all or substantially all of the assets of the Pan Am Member, Pan Am, B&M
or Springficld Terminal

“Pan Am Member” shall have the meaning set forth in the Recitals

*Pan Am Mcmber’s Membership Interests” shall have the meaning sct forth in
Section 3.8

“Pan Am Parent” shall mean Pan Am Systems, Inc., a Florida corporation, and
thc ultimatc parcnt of the Pan Am Member

“Pan Am Sanvel Construction Contribution” shall have the meaning sct forth

in Section 2 3(a)



“Pan Am Sanvel Construction Contribution Return™ shall have the meaning
sct forth in Scction 4.2(a).

*“Pan Am System Partics” shall have the meaning set forth in the Recitals.
“Permitted Transfer™ shall have the meaning sct forth in Section 9.2
“Permitted Transferces” means a transferce pursuant to a Pernutted Transfer

“Person” means an individual or a partnership, corporation, trust, association,
limited liability company or other entity.

“Priority Distribution® shall have the meaning set forth in Section 4 2(a).

“Profit and Loss Allocation Percentage Interest™ shall be cach Member's
Membership Interest as reflected on Exhibit A

“Profits” and “Losses™ means, for each Fiscal Year, an amount equal to the
Company's taxable income or loss for such I'1scal Year, determined in accordance with Code
Scction 703(a) (for this purposc. ali items of income, gain, loss, deduction or credit required to
be stated separately pursuant to Code Section 703(a)(1) shall be included in taxable incomne or
loss), with the following adyustments (without duplication):

(a) Any income of the Company that 1s excrupt from federal income tax and
not otherwise Laken in{o account 1n computing Profits or Losses pursuant to this defimition of
“Profits” and “Losses™ shall be added 1o such taxable income or loss;

(b)  Any expenditures of the Company described in Code Section 705(a)(2)(B)
or treated as Code Section 705(a)(2)(B) expenditures pursuant to Regulations Section 1.704-
1{b)(2)(1v)(1). and not otherwise taken into account in computing Protits or Losses pursuant (o
this delinition of *Profits” and “Losscs™ shall be subtracted from such taxable income or loss;

(¢}  Inthe event the Gross Asset Value of any Company assel 1s adjusted
pursuant to subparagraphs (b) or (¢) of the definition of Gross Asset Value. the amount of such
adjustment shall be treated as an item of gain (if the adjustment increases the Gross Assct Valuc
of the assct) or Joss (if the adjustment decreases the Gross Asset Valuc of the asset) from the
disposition of such asset and shall be taken into account for purposes of computing Profits or
Losscs;

(d)  Gan or loss resulting from any disposition of Property with respect to
which gain or loss is recognized for federal income tax purposes shall be computed by refercnce
to the Gross Asset Value of the Property disposed of, notwithstanding that the adjusted tax basis
of such Property differs from its Gross Asset Value;

(e}  Inlieu of the depreciation, amortization, and other cost recovery
deductions taken into account in computing such taxable mcome or loss, there shall be taken into
account Depreciation for such Fiscal Year, computed in accordance with the definition of
Depreciation,
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8)] T'o the extent an adjustment to the adjusted tax basis of any Company
asset pursuant to Code Scction 734(b) is required, pursuant to Regulations Section 1 704-
(B)(2)(1v)(m)(4), to be taken into account in determining Capital Accounts as a result of a
distribution other than in liquidation of a Mecmbcer's intcrest in the Company, the amount of such
adjustments shall be treated as an item of gain (if the adjustment increases the basis of the asset)
or loss (if the adjustment decreases such basis) from the disposition of such asset and shall be
taken 1nto account for purposes of computing Profits and Losses, and

(g)  Notwithstanding any other provision of this definition, any ilems which
arc specially allocated pursuant to Section 3 3 shall not be taken into account 1n computing
Profits or Losses

The amounts of the items of Company mcome, gain, loss, deduction or credit
available to be specially allocated pursuant to Section 3.3 shall be determined by applying the
rules analogous to those sct forth in subparagraphs (a) through (g) above.

“Property” mcans all real and personal property acquired by the Company,
including cash, and any improvements thereto, and shall include both tangible and intangible
property.

“Proposed Capital Projects” means those capital expenditures anticipated to be
constructed over the three (3) year period commencing on the date hereof, as identificd more
spectfically in Exhibit B.

“Qualified Appraiser” shall have the mcaning set forth 1n the definition of “Fawr
Value”.

“Rail Carrier” means a Freight Rail Common Carmer or a passenger rul carmer

“Railroad Operating Agreement™ means the Railroad Operating Agreement.
dated as of the date hercof. between the Company and Springficld Terminal, generally
concerning the railroad operating and administrative services provided by Springficld Terminal
for the Company

“Railroad Operator” mcans the Springficld Terminal or such other Person as the
Management Committec may designate pursuant (o this Agreement and the Railroad Operating
Agreement, which shall be responsible for performing day-to-day railroad operations for the
Company.

“Regulations” means the Treasury Regulations, including temporary and
proposed Regulations, promulgated under the Code, as such regulations are amended rom time
to time.

“Rollover Budget” shall have the meaning set forth in Section 5.7(a).

“Rules” shall have thc meaning set forth in Section 13.3(b).

“Securitics Act” means the Securitics Act of 1933.
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“Springfield Terminal” shall have the meaning sct forth in the Recitals.

“Springficld Terminal Joint Use Agreement™ means the trackage rights
agrecment, dated as of the daie hereof, among NSR, Springfield Terminal and the Company,
generally providing for the grant, by the Company to Springfield Terminal, of certain truckage
rights.

“Tax Matters Partner” shall mean the “tax matters partner,” as that term 18
defined in Scction 6231(a)(7) of the Code of the Company, with all of the nghts, dutics and
powers provided for 1n Sections 6221 through 6234 of the Code.

*“Transaction Agreement” shall have the meaning set forth in the Recitals.

“Transfer” means, as a noun, any voluntary or mnvoluntary transfer, distribution,
sale, pledge. assignment or hypothecation or other disposition and, as a verb, voluntarily or
involuntarily to transfer, sell, pledge, assign or hypothecate or otherwisc dispose of.

“Transportation Agreement Assignment and Divisions Allecation
Agrecment” means that agrcement dated as of [ ] generally providing for the assignment of
existing customer transportation agreements and setting forth the respective divistons for
transportation services 1o be provided by the Company under certain existing and future contract
and tari{{ movements.

“Voluntary Bankruptcy™ means, with respect to any Person, any of the
following:

(a) the inabulity of such Person gencrally to pay its debts as such debts
become due, or an admission in writing by such Person of 1ts inability to pay its debis gencrally
or a general assignment by such Person tor the benelit of creditors

(b) the filing of any petition or answer by such Person seeking to adjudicate
itsclf as bankruptcy or insolvent, or secking for 1tsclf any liquidation, winding up, reorgamization,
arrangement, adjustment, protecuion, relief, or composition of such Person ar its debts under any
law relating to bankrupicy, insolvency or reorganization or relief of deblors, or sceking,
consenting to, or acquicscing in the entry of an order for relief or the appointment of a receiver,
trustee, custodian or other similar official for such Person or for any substantial part of its
Property, or

{c)  corporale action taken by such Person to authorizc any of the actions set
forth above.

“Yoting Securities” shall mean any sccurities of any Person which vole gencrally
in the election of directors

“Wholly-Owned Affiliate” of any Person means

() an Affiliatc of such Person one hundred percent (100%) of the voting
stock or benelicial ownership of which is owned by such Person, or by any Person who, directly
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or indirectly, owns one hundred percent (100%) of the voting stock or beneficial ownership of
such Person,

(b) an Affihate of such Person who, directly or indirectly, owns one hundred
percent (100%) of the voting stock or beneficial ownership of such Person, and

(c) any Wholly-Owned Affiliate of any Affiliate described in clause (a) or
clause (b)

SECTION 1
THE COMPANY

1.1 Formation and Continuation. The Members hercby agree to organize the
Company as a limited hability company under and pursuant to the provisions of the Act and
upon the terms and conditions set forth in this Agreement The rights and liabilities of the
Members shall be as provided under the Act, the Certificate of Formation and this Agreement

12 Name. The name of the Company shall be Pan Am Southern LLC and all
business of the Company shall be conducted 1n such name or, in the discretion of the
Management Commuttee, under any other name

13 Purposc, Powers.

(a) Generally.

() The purposc of the Company 15 to engage in the
Business and in any other lawful acuvity for which a limited liability company may be
orgamzed under the Act

(ii) The Company has the power to do any and all acts
nccessary, appropriate, proper, advisable. incidental or convenient to or 1n furtherance of
the purposcs of the Company set forth in Section ] 3(a) and has, without limuation, any
and all powers that may be excrcised on behalf of the Company by the Management
Committee pursuant to Section 5

(b) Carrier Status

(1) Notwithstanding the generality of Scction ! 3(a), the
Mcmbers intend that the Company shall be a rail carricr, as that term is defined in 49
U S.C § 10101(5), that performs transportation services over the Line

(i The Company may participatc or appcar in any rates,
roules or divisions relating to any freight traffic whatsoever to, from and over the Line,
and shall be entitled to or responsible for any freight charges relating to such treight
traffic The Company may quotc or cstablish any rate and service terms applicable to
freight transportation services to, from or over the line, enter into transportation
contracis with persons, provide for freight transportation servicees 10, from or over the
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Line, and undertake to perform any for-hire transportation services directly, in s own
name or for its own account, for any person, subject to Section 5.6(xxi)

14 Pnncipal Place of Business, Chicf Executive Office and Registered Office.
The principal place of business and chiet executive oflice of the Company shall be located at the
offices of Pan Am Railways, Iron Horse Park, North Billerica, MA 01862-1692, or in such other
place as thc Management Commititeec may determine from time to time  “The registered office of
the Company in the State of Delaware initially is located at ¢/o The Corporation Trust Company,
1209 Orange Street, Wilmington, New Castle County, Delaware 19801

1.5 Term The term of the Company commenced on the date the Certificate of
Formation was [iled in the oflice of the Secrctary of State of the State of Dclaware in accordance
with the Act and shall conunue until the winding up and hquidation of the Company and 1ts
business is completed following a Dissolution Event, as provided in Section 11

16  Filings; Agent for Scrvice of Process.

(a) The Members shall promptly after the exccution of this Agreement
cause the Ceruficate of Formation to be filed n the Office of the Secretary of State of the State
of Delawarc 1n accordance with the provisions of the Act. 'The Management Commitiee shall
take, or cause (o be taken, any and all actions reasonably necessary to perfect and mamntamn the
status of the Company as a limited habilily company under the laws of the State of Delaware,
including the preparation and filing of such amendments to the Certificate of I‘ormation and such
other assumed name certificates, documents, instruments and publications as may be required by
law, including, without limitauon. action to reflect.

(1) A change in the Company name,

(ii) A correction of [alse or erroneous statements 1n the
Centificate of I'ormation or the desire of the Members to make a change 1n any statement
thercin 1n order that it shall accurately represent the agreement among the Members, or

(1) A change 1n the time for dissolution of the Company if
approved by the Members as evidenced by an amendment to this Agreement (approved
as provided herein).

(b)  The Mcmbers and the Management Committee shall execute and
cause to be filed original or amended certificales and shall take any and all other actions as may
be reasonably necessary to perfect and maintain the status of the Company as a limited liabihty
company or similar type of entity under the laws of any other jurisdictions in which the
Company cngages in business

(c) The registered agent for service of process on the Company in the
State of Delawarc shall be The Corporation Trust Company or any successor as appointed by the
Members in accordance with the Act

(d)  Upon the dissolution and completion of the winding up and
liquidation of the Company in accordance with Section 11, the Management Committee (and, if
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necessary and requested by the Management Committee, the Members) shall promptly cxecute
and cause to be filed certificates of cancellation, statements of intent to dissolve and articles of
dissolution 1n accordance with the Act and the laws of any other jurisdiclions in which the
Management Committee deems such filing nccessary or advisable.

1.7 litle to Properly  All Property owned by the Company shall be owned by
the Company as an cntity and no Member shall have any ownership interest in such Property in
its individual name, and each Member’s Membership Interests in the Company shall be personal
property for all purposes At all times after the date hereof, the Company shall hold title to all of
its Property 1n the name ot the Company and not in the name of any Mcmber

18 Payments of Individual Obligations. The Company’s credit and asscts shall
be used solely for the benefit of the Company and no asset of the Company shall be Transferred
or encumbered for, or in payment of, any individual obligation of any Mcmber.

SECTION 2
MEMBERS® CAPITAL CONTRIBUTIONS

2.1 Initial Caputal Contributions

(a) Pursuant to the Transaction Agrecment and simultaneously with
the cxecution of this Agreement, (i) the NS Member has made the initial Capital Contribution
described in Scction 2 2(a) of the Transaction Agreement and (1) the Pan Am Member has made
an initial Capital Contribution described tn Section 2 3(a) of the Transaction Agreement

(b)  Pursuani to the Transaction Agreement and simultaneously with
the execution ol this Agreement, the Pan Am Member has also contributed or caused o be
contributed to the Company, and the Company has assumed, the Assumed Liabilitics (as such
term 1s defined in Scction 2 4 of the 1 ransaclion Agreement)

22  Imal Capital Accounts The Company shall establish an individual
Capital Account for cach Member. The Company shall determine and maintain cach Capital
Account in accordance with Regulations Scction 1.704-1(b)(2)(1v) The initial Capital Accounts
of the Mcmbers as of the date hercof arc as reflected in Exhibit 2.2.

23 Subsequent Capital Contributions

(a) If the Members execute a Iacility Development Agreement, the Pan Am
Member shall contnibute to the Company the amouni(s) contemplated n such Facility
Development Agreement (the “Pan Am Sanvel Construction Contribution™).

(b) If the Pan Am Member is cntitled to a priority distnbution of Net Cash
Flow under Scction 4 2(a} in an amount that cxceeds the Net Cash Flow for a given year, then
the NS Member shall contribute an amount necessary for the Company to pay the full amount of
the Priority Distribution for that year.
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24 Withdrawal and Return of Capital. No Member shall withdraw any of its
capital without the consent of the other Members. except upon the dissolution or hiquidation of
the Company to the extent provided in this Agreement. Under circumstances requiring or
permitting a return of any Capital Contribution, no Member shall have the right to receive
property other than cash except as may be specifically provided in Section 11.2(d).

SECTION 3
ALLOCATIONS

31 Profits Afler giving effcct to the special allocations sct forth in Section
3.3, Profits for any Fiscal Year shall be allocated 1o the Members as follows:

(@ First, Prolits shall be allocated 1o each Member in an amount
nccessary to offset any previous allocations of Loss (o such Member pursuant to Section 3 4.

(b) Second, Profits less any amounts allocated under Scction 3 1(a)
shall be allocated to the Members 1n proporiion to their respective Profit and Loss Allocation
Percentage Interests.

32  Losses. After giving effect to the special allocations sct forth in Section

3 3 and subject to Section 3.4, Losscs for any Fiscal Year shall be allocated to the Members in
proportion to their Profit and Loss Allocation Percentage Intercsts

33  Special Allocations The following special allocations shall be made 1n
the following order:

(a) Minimum Gain Chargeback Fxcept as otherwise provided in
Regulations Secuon 1.704-2(f), notwithstanding any other provision of this Scction 3, if there is
a net decrease in Company Mimmum Gain during any Fiscal Year, cach Member shall be
specially allocated items of Company income and gain for such Fiscal Year (and, if necessary.
subsequent Fiscal Years) in an amount equal to such Members share of the net decrease in
Company Minimum Gain, determined in accordance with Regulations Section 1.704-2(g).
Allocations pursuant to the previous sentence shall be made in proportion to the respective
amounts required to be allocated to cach Member pursuant thereto. The items to be so allocated
shall be determined in accordance with Regulations Sections 1.704-2(f)(6) and 1.704-2(j)(2).
This Section 3.3(a) is intended to comply with the minimum gain chargeback requirement in
Regulations Section 1.704-2(f) and shall be mterpreted consistently therewith

(b)Y  Member Miimum Gain Chargeback. Except as otherwise
provided in Regulations Section 1.704-2(i)(4), notwithstanding any other provision of this
Section 3, if there is a net decrease in Member Nonrecourse Debt Minimum Gain attributable to
a Member Nonrecourse Debt during any Fiscal Year, each Member who has a share of the
Member Nonrccourse Debt Minimum Gain attributable to such Member Nonrecourse Debt,
determined in accordance with Section 1.704-2(1)(5) of the Regulations, shall be specially
allocated items of Company incomc and gain for such Fiscal Year (and, if necessary, subsequent
Fiscal Years) in an amount ¢qual to such Member's sharc of the net decrease in Member
Nonrecourse Debt, determined in accordance with Regulations Section 1.704-2(i)4)
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Allocations pursuant 10 the previous sentence shall be made in proportion to the respective
amounts required to be allocated to each Mcember pursuant thereto  The items to be so allocated
shall be determined in accordance with Regulations Sections 1 704-2(1)(4) and 1 704-2(G)X(2)
This Section 3.3(b) is intended to comply with the minimum gain chargeback requirement in
Regulations Section 1.704-2(i)(4) and shall be interpreted consistently therewath.

(¢)  Qualdied Income Qffset In the event any Member unexpectedly
recerves any adjustments, allocations, or distributions described in Regulations Sections 1.704-
(b)) (D), 1 704-1(b)2)(1)}(@)(5), or 1.704-1(b)(2)(n)}(d)(6), items of Company income
and gain shall be specially allocated to such Member in an amount and manner sufficient to
eliminate, to the extent required by the Regulations, the Adjusted Capital Account Deficit of the
Mcmber as quickly as possible, provided that an allocation pursuant to this Scction 3 3(c) shall
be made only 1f and to the extent that the Member would have an Adjusted Capital Account
Deficit afier all other allocations provided for in this Section 3 have been tentatively made as if
this Section 3 3(c) were not 1n the Agreement

(d)  Gross Income Allocation. In the event any Member has a deficit
Capital Account at the end of any Fiscal Year which is in excess of the sum of the amount such
Mecmber 1s deemed obligated to restore pursuant to the penultimate sentences of Regulations
Sections 1.704-2(g)(1) and 1.704-2(i)(5), each such Member shall be specially allocated 1tems of
Company income and gam in the amount ot such excess as quickly as possible, provided that an
allocation pursuant 1o this Section 3 3(d) shall be made only if and to the extent that such
Member would have a deficit Capital Account in excess of such sum after all other allocations
provided for in this Scction 3 have been made as 1f' Section 3 3(c) and this Section 3 3(d) were
nol in the Agreement

() Nonrccourse Deductions  Nonrecourse Deductions for any Fiscal
Year shall be specially allocated to the Members in proportion to their respective Profit and Loss
Allocation Percentage Interests.

(] Member Nonrecourse Deductions  Any Member Nonrecourse
Deductions for any Fiscal Year shall be specially allocated to the Member who bears the
economic risk of loss with respect to the Member Nonrecourse Debt to which such Member
Nonrecourse Deductions are attributable in accordance with Regulations Scction 1.704-2(1)(1)

(2)  Section 754 Adjustments. To the extent an adjustment to the
adjusted tax basis of any Company asset, pursuant to Codc Section 734(b) or Code Section 743(b)
is required, pursuant to Regulations Sections 1.704-1(b)(2)(iv)(m)(2) or 1.704-1(b)(2)(iv)(m)(4),
to be taken 1nto account 1n determining Capital Accounts as the result of a distribution to a
Member in complete liquidation of such Member’s interest in the Company, the amount of such
adjustment to Capital Accounts shall be treated as an item of gain (if the adjustment increascs the
basis of the asset) or loss (if the adjustment decreases such basis) and such gain or loss shall be
specially allocated to the Members in accordance with their Percentage Interests in the event
Regulations Scction 1.704-1(b)(2)(1v)(m)(2) applics, or to the Member to whom such distribution
was made in the event Regulations Section 1.704-1(b)(2)(1v)(m)(4) applies.
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(h)  Allocations Relating to Taxable [ssuance of a Membership Interest
Any income, gain, loss or deduction realized as a direct or indirect result of the issuance of a
Membership Interest by the Company to a Member (the “Issuance Items”) shall be allocated
among the Members so that, to the extent possible, the nel amount of such Issuance Items,
together with all other allocations under this Agreement to each Member shall be equal to the net
amount that would have becn allocated to cach such Member 1 the Issuance Items had not been
rcalized.

(1) Guaranteed Payments. To the extent any compensation paid to any
Member by the Company, including any fees payable by the Company to any Member, 1s
determined by the Internal Revenue Service not to be a guaranteed payment under Code Section
707(c) or 1s not paid to the Member other than 1n its capacity as a partner (Member) within the
meaning ol Code Section 707(a), the Member shall be specially allocated gross income of the
Company 1n an amount equal to the amount of that compensation

()] Capital Recovery Contributed Book Items. ‘The Capital Recovery
Contnbuted Book Items shall be specially allocated ninety-nine (99) percent to the Pan Am
Mcember and one (1) percent to the NS Mcember

(k)  Capital Recovery Purchased Book Items. The Capital Recovery
Purchased Book Items shall be specially allocated vne (1) percent to the P"an Am Member and

nincty-nine (99) percent to the NS Member.

()] Special Allocations of Gain from Capital Transactions. Gain for
each item of Property ansing from a Capital Transaction (computed by reference 1o Gross Assel
Value) 1n excess of any gain allocated pursuant to Scetions 3 3(a) and (b) above shall be
allocated 1o a Member up to and in proporuon to the excess of (i) the amounts allocated to the
Member pursuant to Sections 3 3(j) and (k) above, uver (1) the sum of (A) amounts previously
allocated Lo such Member pursuant to this Section 3 3(1). (B) the amount of gain allocated to the
Member pursuant to Sections 3 3(a) and (b) above, and (C) such Member’s remaining share of
Company Minimum Gain and Member Nonrecourse Minimum Gain  Any remaining gain from
a Capital Transaction shall be allocated between the Members pursuant 1o Section 3.1, Gan for
tax purposcs shall be consistent with the allocations under this Section 3.3(1) and Section 3 6.

(m) Special Allocation of Income Related to Priority Distributions, In
each Fiscal Year of the Company, the Company shall allocate to the Pan Am Member an amount

of gross income equal to the Pan Am Sanvel Construction Contribution Return.

34 loss Limitation. Losses allocated pursuant to Section 3.2, together with
Capital Recovery Contributed Book Htems and Capital Recovery Purchased Book Items allocated
pursuant to Sections 3 3(j) and 3 3(k) (the “Items™), shall not exceed the maximum amount of
Losses and Itcms that can be allocated without causing any Member to have an Adjusted Capital
Account Deficit at the end of any Fiscal Year. In the event some but not all of the Members
would have Adjusted Capital Account Deficits as a consequence of an allocation of Losses and
ftems pursuant to Section 3.2 and Scctions 3.3(1) and 3 3(k), the limitation set forth 1n this
Section 3.4 shall be applicd on a Member by Member basis and Losses and Items not allocable to
any Member as a result of such limitation shall be allocated to the other Members 1n accordance
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with the positive balances in such Member’s Capital Accounts (including the adjustment
described 1n subparagraphs (a) and (b) of the definition of *Adjusted Capital Account Deficit™)
so as to allocate the maximum permisstble Losses and Items to each Member under Regulations
Scction 1.704-1(b}(2)(1i)) Subscquent Profits shall be specially allocated hereynder to charge
back any Losses and Items disproportionately allocated to the Members pursuant to this Section
3.4, pro rata in accordance with the amount of such excess Losses and Items allocated hereunder
and not charged back hereby.

35 Other Allocation Rules.

(a) IYor purposcs of determining the Profits, Losses, or any other items
allocable to any period, Profits, l.osses, and any such other items shall be determined on a daily,
monthly, or other basis, as determined by the Management Commuttee using any permissible
method under Code Section 706 and the Regulations thereunder

(b)  The Members arc aware of the income tax consequences of the
allocations made by this Seclion 3 and hereby agree to be bound by the provisions of this Section
3 in reporting their shares of Company mmcome and loss for income tax purposes

() Solely for purposes of determining a Member's proportionate share
of the “excess nonrecourse habilities” of the Company within the meamng of Regulations
Scction 1.752-3(a)(3), the Members® interests in Company Profits are in proportion to their
Percentage Interests

(d)  To the extent pernuited by Regulations Section 1.704-2(h)(3), the
Management Commiltee shall endeavor to treat distributions of Net Cash Flow as having been
made from the proceeds of a Nonrecoursc iability or a Member Nonrevourse Debt only to the
extent that such distributions would cause or increase an Adjusted Capital Account Deticit for
any Member

(e) In the event the 1RS adjusts the amount of any fees. interest, or
other amounts paid to a Member or an Afliliate of a Member pursuant to this Agreement or any
other agrecment between the Company and such Member or Affiliate, and such amounts are or
were treated as deductible by the Company, whether in rehiance upon Section 162, 163, 707(a) or
707(c) of the Code or otherwise, then

(1) In the case of an upward adjustment, there shall be
allocated to the Member who received (or whose Affiliate received) or 1s treated as
having reccived such payments an amount of loss or deduction for the taxable year in or
with respect to which such fees, interest or other amounts were adjusted equal to the
amount of the increase of such fees, interest, or other amounts, and

(ii) In the case of a downward adjustment, therc shall be
allocated to the Member who received (or whose Affiliate reccived) or 1s treated as
having received such payment an amount of gross income for the taxable year in or with
respect to which such fees, interest, or other amounts were adjusted equal to the amount
of the decrease of such fees, interest, or other amounts
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3.6 ‘Tax Allocations; Code Section 704(c).

In accordance with Code Scction 704(c) and the Regulations thereunder,
income, gain, loss, deduction and credit with respect to any Property contributed to the capital of
the Company shall, solely for tax purposes, be allocated among the Members so as to take
account of any variation between the adjusted basis of such Property to the Company for federal
income tax purposcs and its initial Gross Asset Value (computed in accordance with the
definition of Gross Asset Value) using the traditional method set forth in Regulations Section
1.704-3(h)

37  Revaluation of Capital Accounts Capital Accounts shall not be revalued
in connection with the Capital Contributions described 1n Schedule 2 2(a) of the Transaction
Agreement and described in Section 2.1(a) and 2.3(a) and (b) of this Agreement.

38  Membership Interests The NS Member and the Pan Am Mcmber shall
have the Mcmbership Interests reflected in Exhibit C, and such Membership Interests shall be
referred to as the “NS Member’s Membership Interests” and the “Pan Am Member’s
Membership Interes(s™, respectively.

3.9 Special Election

The Company shall clect on its federal income tax retum for its first Fiscal
Year to usc the safc harbor method of accounting for track structure expenditures provided 1n
Rev Proc 2002-65 and follow such safe harbor method of accounting until the Members
unanimously agree otherwise

SECTION 4
DISTRIBUI'IONS

41  Distabutions Except as otherwise provided in this Section 4 or Section
11, and after distnbution of the cumulative amounts contemplated by Section 4.2 of this
Agrcement, remaming Net Cash Flow, 1f any, shall be distributed upon the approval of the
Management Committee

472 Prionty Dhstnbutions.

(a)  Oncc all the improvements constructed under the Facility Development
Agrecment are delermined by the Management Committee to have been placed in service, seven
equal annual priority distnbutions [rom annual Net Cash Flow (each a “Priority Distnibution™ or
in the dggregate, “Priority Distribulions”) shall be made to the Pan Am Member wath the first
annual prionty distribution to be made on the date that the Management Commiitee determines
all the improvements arc placed in service The amount of each annual Priority Distribution
shall be determined by calculating the payment on a scven-year self-amortizing six-year loan on
the difference hetween the Pan Am Sanvel Construction Contribution and the amount of the first
annual Priority Distrnibution using an mterest rate of six percent (6%), which interest rate may be
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adjusted to the smallest extent possible only if necessary to achieve seven equal annual Priority
Distributions  For example, if the amount of the Pan Am Sanvel Construction Contribution were
Two Milhon Dollars ($2,000,000) and all the improvements constructed under the Facility
Development Agreement were placed in service on January |, 2010, then each of the seven
annual Priority Distributions (the first Priority Distribution being madc on January 1, 2010 and
the seventh Prionty Distribution being made on January 1, 2016) would be ‘Three Hundred
Thirty-Eight Thousand Dollars ($338,000), calculated by reducing the Pan Am Sanvel
Construction Contribution of Two Million Dellars (32,000,000) by Three [Tundred Thirty-Eight
Thousand Dollars ($338,000) and computing the annual payment on a six-ycar sclf-amortizing
($1,662,000) loan with a six and onc thousandth percent (6 001%) interest rate, which would
have six annual payments of Three Hundred Thirty-Eight Thousand Dollars ($338,000)

each. The portion of each of the last six Priority Distributions that would constitute intcrest
under the self-amortizing loan calculation shall be known as the “Pan Am Sanvel Construction
Contribution Return,” which in the example would be Three Hundred Sixty-Six Thousand
Dollars ($366.000) in the aggregate. If Net Cash Flow is insufficient 1o support any such annual
priority distribution, the Company will distnibute the difference from readily available funds

(b)  The Company shall distnibute simultancously to cach Member an
amount equal to that Member’s rcasonable fees incurred incident to the organization of the
Company, such as legal fees related to negotiation and preparation of this Agreement, accounting
fees for services incident 1o the organization of the Company, and filing fees. Such distribution,
which is [or the purpose of reimbursing thc Mcmbers for such costs, shall not exceed [BINSLERT]
for the Pan Am Mcmber and shall not exceed [SINSERT] for the NS Member.

(c) Notwithstanding anything to the contrary n Section 4 1, for cach
Fiscal Year ol the Company, Nect Cash Flow shall be distributed on at least an annual bass.
Such distribution of Net Cash Flow shall be made pro rata to the Members in accordance with
cach Member™s Profit and Loss Allocation Percentage Interest after taking inte account the
priority distnbution described in Scction 4.2(a).

43  Amounts Withheld All amounts withheld pursuant to the Code or any
provision of any state, local or foreign tax law with respect to any payment, distribution or
allocation to the Company or the Members shall be treated as amounts paid or distributed, as the
case may be, to the Members with respect to which such amount was withheld pursuant to this
Section 4 3 for all purposes under this Agreement  The Company is authorized to withhold from
payments and distributions, or with respect to allocations to the Members, and to pay over to any
federal, state and local government or any foreign government, any amounts required to be so
withheld pursuant to the Code or any provisions of any other federal, state or local law or any
foreign law, and shall allocate any such amounts to the Members with respect 1o which such
amount was withheld. The wathholdings by the Company referred to in this Scction 4 3 shall be
made at the appropriate applicable statutory rate under the applicable tax as determined by the
Management Committce.

44  Limitations on Distribulions. The Company shall make no distributions to
the Members except (i) as provided by and in accordance with this Section 4 and Scction 11 or as
agreed to by all of thc Members and (i) in conformance with the Act.
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4.5 Distnbutions and Allocations in Respect of a Transferred Membership
Interest. If any Membership Interest is Transferred during any Fiscal Year in compliance with
the provisions of Sgction 9 or Section 10 or additional Members are admitted 1o the Company
after the date hereof on different dates during any Fiscal Year, Profits, Losses, each item thercof|,
and all other items attributable to the Transferred Membership Interest or the newly issued
Membership Interest, as the case may be, for such Fiscal Year shall be divided and allocated
among the Members by taking into account their varying Profit and Loss Allocation Percentage
Interests duning the Fiscal Year in accordance with Code Section 706(d), using the intenm-
closing-of-thc-books method unless the Members agree otherwise 1n writing  In the case of a
Transferred Interest, all distributtons on or before the date of such Transfer shall be made to the
transferor, and all distributions therealier shall be made to the transferec  Solely for purposes of
making such allocations and distributions, the Company shail recognize such Transfer not later
than the end of the calendar month during which 1t is given notice of such Transfer, provided that,
if the Company is given notice of a Transfer at least ten (10) Business Days prior to the Transfer,
the Company shall recognize such Transfer as of the date of such Transfer, and provided further
that if the Company does not receive a notice stating the date such Membership Interest (or
portion thereof) was Transferred and such other information as the Management Committee may
reasonably require withm thirty (30) days after the end of the Fiscal Year during which the
Transfer occurs, then all such 1tems shall be allocated, and all distributions shall be made, to the
Person who, according to the books and records of the Company, was the owner of the
Membership Interest on the last day of such Fiscal Year.

SECTION §
MANAGEMENT

51 Manner of Operations The Members each agree to act in good faith to
operatc the Company 1n a manner reasonably designed to maximizc the long-term valuc of the
Company as a whole

5.2 Management Committce.

(a)  Management by the Munagement Comnuttee. Subject to the
provisions of this Agrccment, the busincss, property and affairs of the Company shall be
managed, and all powers of the Company shall be excreised, by or under the direction of a
management committec (the “Management Committee™). Without limiting the gencrality of the
foregoing, but subject to the express limitations sct forth elsewhere 1n this Agreement, the
Management Committee shall have all necessary powers to manage and carry out the purpose,
business, property and affairs of the Company. Notwithstanding anything to the contrary herein,
the Management Commuttec shall cause the Company to effectuate Section 9 of the Transaction
Agreement.

(b)  Composition of Management Committee. The Management
Commuttee shall consist of: (1) prior to a Pan Am Change in Conirol, six (6) commitice
representatives, three (3) of whom shall be designated by the Pan Am Member and three (3) of
whom shall be designated by the NS Member, and alternates appointed by the Pan Am Member
and the NS Member, respectively, to serve in the absencc or unavailability of a committec
represcntative, or (1) upon and after a Pan Am Change in Control, immediately and without the

24



nced for any action of any Member or any other Person, five (5) committee representatives, two
(2) of whom shall be designated by the Pan Am Member and three (3) of whom shall be
designated by the NS Member, in each case with alternates appointed by the Pan Am Member
and the NS Member, respectively, to serve in the absence or unavailabihty of a committee
representative (cach, including alternates, a “Committee Representative™). Each Committee
Representauve shall serve at the pleasure of the Member or Members who designated such
Committee Representative  The iitial Committee Representatives are identified in Exhibit 5 2(b)
attached hereto. Any Committee Represcntative may resign upon written notice to the Member
who designated such Commuttec Representative and to the Company  The resignation of any
such Commuliee Representative shall take effect upon receipt of such notice, or at such later time
as shall be specified i such notice. A Committec Representative may be removed at any time
with or without causc by the Member who originally designated such Commuttee Representative.
Except as governed by Section 10 for an Event of Default by a Member, any vacancy occurring
for any rcason in the number of Committece Representatives shall be filled by the Member who
originally designated the Committee Representative whose position has become vacant A
Member shall provide written notice to all other Members of the identity of a new Committee
Representative when that new Commitiee Representative is designated, provided, however, that
the provision of said written notice shall not be a prerequisite to said designation nor the abihity
of said Commuttce Representative (o participate in the governance of the Company., The
Chairman of the Management Commuittee shall be appoinied by the Pan Am Member 1n all cven
numbered calendar years and by the NS Member in all odd numbered calendar years, provided
that, upon and after a Pan Am Change in Control, the Chairman of thc Management Committee
shall be appointed by the NS Member.

(c}  Independent Activities Lxeept as otherwise restricted by the
provisions of this Agreement or any other agreement between the Company and the Person
acting as Commuitce Representative, cach Committee Representative in his capacily as a
Commutiee Representative shall be required to devote such time {o the aflairs of the Company as
may bc necessary to serve the Company in such capacity and shall be tree to serve any other
Person or enterprisc in any capacity that such Commttec Representative may deem appropriate
in his discretion.

5.3  Commuttees of. or reporting to, the Management Commutice.

(a) Creation of Committees Subject to Scction § 6, the Management
Committee shall have the power and right (but not the obligation) (o create and disband
committecs and 1o determine the duties, responsibilities, activities and composition thereof.
Except as otherwisce provided hercin, prior to a Pan Am Change in Control, the Pan Am Member
and the NS Member shall each be entitled to equal representation on any such commiitee, and,
upon and afler a Pan Am Change 1n Control, thc NS Member shall be entitled 1o a majority of the
representation on any such committce.

(b) Capital Project Committee. The Members hereby agree that there
shall be created a Capital Project Committee consisting of: (1) prior to a Pan Am Change in
Control, four Commitiee Representatives, two of whom shall be designated by the Pan Am
Mecmber and two of whom shall be designated by the NS Member; and (2) upon and after a Pan
Am Changce in Control, three Committece Representatives, two of whom shall be designated by
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the NS Member and ane of whom shall be designated by the Pan Am Member 1 he Capital
Project Commuttee shall establish a process (the “Caputal Project Process™) utilizing capacity
modeling and field input to determine capacity nceds and capital expenditures with respect to
Capital Projects. The Capital Project Process will specify that the engincening specifications and
instructions applicable to any particular Capital Project shall conform to the then-current NSR
internal specifications and instruction for constructing a similar capital project. The Capital
Project Committee shall be responsible for (i) determining the optimum use of capital
expenditures provided for in the Company’s Budget (including any Rollover Budget) or Business
Plan in accordance with the Capital Project Process and (ii) performing the functions allocated to
it pursuant to the Capital Projects and Facility Management Agreement. The inrtial designees to
the Capital Project Commuttee shall be those persons 1dentified in Exhibit 5 3(b)(i) hereto

Except as provided in Section 5 12, the Capital Project Commuttee shall follow any protocols
approved by the Munagement Commiliee in accordance with Section 3.6 to puide capital
expenditures decisions.

(c)  Joint Operating Comnuttee. The Members hercby agrec that there
shall be created a Joint Operating Committce (the “Joint Operating Committee™ or the “JOC™)
consisting of the Chief Operations Officer, Chief Marketing Officer and one other appointed
representative, or their respeciive designees. of Springfield Terminal and NSR - Prior to a Pan
Am Change 1n Control, the Joint Operating Committee shall make decisions by the unanimous
vote of its members. Upon and after a Pan Am Change in Control, the NS Member shall have
the right to appoint an additional member to the Joint Operating Commitiee, and the Joint
Operating Committee shall make decisions based upon a majonty vote The Joint Opcerating
Committee shall have responsibility for (1) having direct, day-to-day interfuce with the General
Manager, (11) monitoring such matters as operations, performance and scheduling. (1) seeking
the resolution of disputes with respect to such matrers. (iv) reviewing the operating efficrencres
of the East Deerficld repair shops on or before the three-year anniversary of the Closing Date and
(v) reviewing the operation of Springfield Terminal as the Railroad Operator, and overall
railroad operations and business, by focusing on the following five (5) hey perlormance arcas,
which review shall be based upon specific performance metrics that the Joint Operating
Committee shall develop: (A) safety metrics, including injury ratios and aceident ratios: (B)
service metrics, including on-time train and service performance; (C) enginecring and
maintenance quality, including miles slow-ordered; (D) performance to budget, mcluding
operaung ratio; and (E) commercial metrics, including revenue growth and customer satisfaction

(d)  The Capital Project Commitiee and the Joint Operating Committee
may mect by telephone or in any manner or place as shall be agrecable to its members. If, prior
to a Pan Am Change 1n Control, the Capital Project Commitlee and the Joint Operating
Committee 1s unablc to rcach a unanimous vote on any matter, it shall refer that matter to the
Management Committee for resolution

5.4 Meetings of Management Committec.

(a)  Notices. Meetngs of the Management Commuttee shall be held at
least once cach calendar quarter and may be called by any Commuttee Representatuve. All
meetings shall be held upon fificen (15) Business Days’ notice by mail or four (4) Business
Days’ notice dehivered personally or by telephone, c-mail or facsimile stating the business to be
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transacted at such meeting, provided, that at Jeast thirty (30) Business Days” notice shall be
provided for any meeting 1n which approval of any action of the type set forth 1n clauses (xx1) or
{xxii) of Section 5 6 is sought The Committee Representatives present may adjourn any
meeting to another time and place. Notice of any adjourned meeting shall be given to the
Commuttec Representatives who are not present at the time of the adjournment thercof in
accordance with the second sentence of this Section 54 Mectings of the Management
Committee shall be held at the offices of the Company unless another location shall have been
designated 1n the notice of the meeting or at such place as may be approved by the Management
Committee Members of the Management Committce may participate 1n a meetng through use
of conference telephone or similar communications equipment, so long as all Committee
Representatives participating in such meeting can hear one another Panticipation in a meeting 1n
such manner constriutes presence 1n person at such meeting. No business other than that stated
1n the notice shatl be transacted at any meeting without the unanimous consent ot all of the
Committee Representatives. Any Committee Representative may authorize in writing any
Person to act for it by proxy on all matters on which a Committee Representative 1s entitled to
act, including waiving notice of, or voting or participating at, any mecting.

(h)  Quorum. The presence in person of a majority of the Commitiee
Representatives (at least one of whom shall be a Committee Representative appointed by the NS
Member if a Major Dectsion 1s to be madc) shall constitute a quorum for the transaction of
business at a meeting of the Management Committee duly called in accordance with Section
5.4(a), provided that, upon and afler a Pan Am Change 1n Control, the presence of at least two
Committee Representatives appointed by the NS Member shail be required so as Lo constitute a
quorum.

(c) Fote. Each Committee Representative shall have onc vote o cast
1n person or by proxy.

(d)  Action of the Comnuttee. Lxcept 1o the extent that this Agreement
expressly requires otherwise (including as provided 1n Section 5 6), every action or resolution
done or made by the majority approval of the Management Committee at a duly noticed mecting
at which a quorum is present 1s the action of thc Management Committee.

55  Action by Unammous Written Consent. Any action required or permutted
to be taken by the Management Committee may be taken by thc Committec Representatives
without a meeting without prior notice and without a vote, but enly if a consent or consents in
writing shall be signed by all of the Committce Representatives

56  Management Committec Decisions. Notwithstanding anything to the
contrary conlained in this Agreement (other than Scction 5.11), the following actions arc
reserved and requure the approval of the Management Committee, including the approval of at
least onc of the Commitiee Representatives appointed by the NS Member, and no committee
thereof, nor any officer, agent or other representative of the Company shall be entitled to
authorize or cffect any such action absent such approval (cach such action, a “Major Decision”):

(i) Repealing, modifying or amending this Agreement or any of the
JV Transaction Agreements to which the Company is a party, or waiving
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compliance with any provision of this Agrccment or any of the JV Transaction
Agreements to which the Company is a party;

(1)  Repealing, modifying or amending the Investment Policies,

(ii1)  Entering into any agreement with respect to or consummating any
(A) acquisition, divestiture, spin-off, merger, consolidation, business combination
or similar transaction involving equily interests or assels of the Company, (B) sale,
transfer, lease, sublcase, license or other disposition of any property or assct 10 a
third party other than in the ordmary coursc ol business, or (C) formation of,
investment of the funds or asscts of the Company 1n or other participation in any
joint venture or partnership,

()  Entering into any transactions with any Member or any Affiliate of
any Member, other than as contemplated by the Capital Projects and Facility
Management Agreecment, the distnibutions contemplated 1n Section 2 4 or Scction
4 or pursuant to the JV Transaction Agreements;

(v)  Approving the Budget or the Business Plan or any changes m.
amendments to or deviations from. the Budget (including any Rollover Budget) or
the Business Plan, provided, however, 1n the event the Management Committee
cannot agree on (A) a Capital Project or (B) the Operating or Maintenance
Budgets, the prior ycar’s budget shall roll forward as provided in Scction § 7(a);

(vi)  Appointing, sctting the rate of compensation ol, approving bonuses
for, or terminating any employees or Ofticers ol the Company, if any;

(viy  Approving any change in the number of members of the
Management Committee,

(vii) Declaring, making or paying any dividend or any other distribution
(whether in cash, securities or other property) on any equity interests of the
Company, other than the distributions contemplated in Section 4,

(ix) Incuming any indebtedness, guarantee or lien or making any loans
(including any Noles), advances or capital contributions to, or investments in, any
Person, except (A) as provided in the Budget or Rollover Budget, (B) purchase
money financing of assets used in the conduct of the business of the Company,
and (C) as may be reasonablc or necessary, in light of force majeurc events ot
other eventualitics, to maintain operations of the Company and, if any, NSR, on
the Line,

(x)  Creating any employce equily option, structured equity, employee

stoch option plan or other similar plan, making any grants under any such plan or
materially modifying any employee benefit plan;
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(xi)  Requiring any Capital Contnnbution beyond thosc contributions
specified 1n this Agreement, the JV Transaction Agreements and any Budget
(including any Rollover Budget) adopted pursuant to the terms of this Agreement,

(xii) Initiating or consenting to the filing of any petition to place the
Company 1n insolvency, bankruptcy or similar proceedings;

(xw1) Admitung new Members to the Company;

(x1v}) Approving any changes in the Profit and Loss Allocation
Percentage Interests of the Members other than as contemplated by Scction 2.3;

(xv) Commencing, seitling or disposing of any litigation against the
Company or any of its asscts or properties, excepl any settlement or dispusition
not exceeding $250,000;

(xvi) Except as contemplaied by the Capital Projects and Facility
Management Agreement, entering into any agreement, license, program or
arrangement pursuant o which the Company 1s obligated to make or receive
payments or forgive debt, or amending, terminating or failing to renew any such
contract other than those specified 1n the Budpet (including any Rollover Budget),
other than as may be reasonable or necessary, in light of force majeure events or
other cventualitics, to maintain operations of the Company and, if any, NSR, on
the L.ine,

(xvu) Approving the formation and composition of any committees of
the Management Commuttec (other than self-cilecting changes in such
composition pursuant to this Agreement) and the formation and composition of
the boards or cquivalent governing bodies of any subsidiary of the Company,

(xvui) Making a ny material change 1n the Company’s accounting
practices or policics (other than as requred by (GAAP) or, prior to a Pan Am
Change in Control, any change m the Auditors,

(xix) Taking any of the actions sct forth in clauses (i) through (xviii)
above with respect to any entity of which the Company owns, dircctly or
indircctly, sccurities or other ownership interests having the power to elect a
majority of the board of dircctors or other persons performing similar functions,
or otherwise having the power to dirccl, manage or control the conduct of
business of such entity or otherwisc owning at least ten percent (10%) of the
outstanding ownership interests of such entity;

(xx) Making opcrating expenscs or capital expenditures beyond those
contained in the Budget (including any Rollover Budget), except as may be
reasonablc or necessary, in light of force majcurc events or other cventualities, to
maintain operations of the Company and, if any, NSR, on the Line;



(xx1) Entering into an agrecment, program or other arrangement
pursuant to which the Company grants or provides to any Person any operating,
haulage, trackage or any other rights that allow access over the Line, or otherwise
expands any such current access rights; or

(xxu) Permitting any Freight Rail Common Carnier to perform haulage
for any rail carrier, whether such Freight Rail Common Carricr 1s operating over
the Line in haulage or on trackage nights

5.7  Budget and Business Plan, Investment Policies.

(a) Attached as Extubit 5.7(a) to this Agreement is a forecast of the
budget (the “Budget”) for the first Fiscal Year, a forccast of a business plan (a “Business Plan™)
for the first Fiscal Year, and a forecast of net cash tlow (which, by definition, will reflcct any
reasonably necessary cash reserve requirements) (a “Net Cash Flow Forecast™) for the first Fiscal
Year On or prior to the date which is sixty days before the end of cach Fiscal Year,
commencing with the Fiscal Year ending December 31, 2008, the Management Committee shall
review, and, 1f acceptable, approve, a Budget, Busincss Plan and Net Cash Flow Forecast for the
following Fiscal Year, in each casc to be prepared by the Railroad Operator. The Budget shall
consist of a Maintenance Budget and an Operating Budget (which such Operating Budget shall
be prepared in conformance with the Operating Expense Accounting Plan attached as Appendix
D to the Railroad Operating Agreement), and the Business Plan shall consist of a Maintenance
Plan and an Operating Plan. The Budget, Business Plan and Net Cash Flow Forecast for the next
succeeding Fiscal Year shall upon approval of the Management Committee in accordance with
Scction 5 6 become the Budgel. Business Plan and Net Cash Flow Forecast for such Fiscal Year
I the Management Commuttee does not approve a Budpet, Business Plan or Net Cash Flow
Forecast for any Fiscal Year prior to the commencement of such year, then the Budget, Business
Plan or Net Cash Flow Forecast for that Fiscal Year shall be the Budget, Business Plan or Net
Cash Flow Forecast, as the case may be, from the prior Iiscal Year (excluding the prior Fiscal
Year’s extraordinary and nonrecurring items, but including any contractually obligated or legally
required commutments or expenditures for the current year). as the case may be, adjusted, in the
case of the Budget based on the “AAR Railroad Cost Indexes — Table A — Annual indexes of
charge-out prices and wage rates (1977 = 100) -- East — Materials prices, wage rates and
supplements combined (excluding fucl),” together with any adjustment of contractual
commitments tn accordance with their terms (a “Rollover Budget”). Notwithstanding anything
to the contrary set forth herein, the Budgct (including any Rollover Budget), Business Plan and
Net Cash Flow [Forecast for any Fiscal Year shall take into account the capital expenditures for
such Fiscal Year set forth in Schedule 2.5 to the Transaction Agreement and any reserves the
Management Committee dcems to be reasonably necessary to conduct the business of the
Company as reflected in the Budget and Business Plan

(b)  Attached as Exhibit 5.7(b) to this Agreement arc the mvestment
policies (the “Investment Policies™) pursuant to which the initial Capital Contribution of the NS
Member described in Section 2.1(a), any additional cash Capital Contributions to the Company,
and any other funds shall be invested by the Company The Company shall provide a monthly
report to the NS Member and the Pan Am Member detailing the investments made by the
Company and the extent of such holdings.
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5.8 Oflicers

(a) Officers. Subject to Scction 5.6, the Management Committec shall
have the authority to appoint and terminate Officers of the Company and retain and terminate
employees, agents and consultants of the Company and to deiegate such duties to any such
Officers, employees, agents and consultants as the Management Committec decems appropriate,
including the power, acting individually or jontly, to represent and bind the Company in all
matters, in accordance with the scope of their respective duties  The setting and modifications of
compensation levels (including bonuses and benelits, 1f any) for any such Officers, employees,
agents or consultants shall be sct by the approval of the Management Commutiee in accordance
with Scction 5.6.

(b)  General Manager. Subject to Section 5.6, the Munagement
Committee shall have the authority to ratiy the appointment of the General Manager. such
appomtment to be made by the Railroad Operator.

59  Exculpation and Indemnification.

(a)  Indemnified Persons. The Committee Representatives, the
Officers (1f any) and each Member and 1ts Affiliates, and the partners, members, sharcholders,
officers, directors, advisory directors, managers, employees and control persons (as such term is
defined in the Sccurities Act) of cach Member and 1ts Affiliates (collectively. the “[ndemmfiied
Persons™) shall not be hable, dircctly or indirectly, to the Company, any other Member or any
other Person who has an interest in the Company for any act or omussion {in relation to the
Company or this Agreement) taken or omitied by such Indemnified Person in goed faith in therr
capacity as such. provided that such act or omission did not constitute gross negligence, fraud or
willful violation of the law, this Agreement or the liduciary dutics set forth in Section § 10(a)
To the fullest extent permitted by applicable law, the Company shall indemmty and holtd
harmless each Indemnificd Person and may indemnify any other Person subject 1o approval and
designation of such person for such indemnification by approval of the Management Commuttee
apgainst all claims, damages, losses, liabilities and expenses of whatever nature (including
rcasonable attorneys’ fees and disbursements) (“Claims™) relating to activities undertaken in
connection with the Company in their capacity as such, including, but not lumited to, amounts
paid in satisfaction of judgments, in compromise or as fines and penaltics, and counsel fees and
cxpenses reasonably incurred in connection with the investigation, defense or disposition of any
action, suit or other proceeding, whether civil or ciminal, before any court or administrative
body in which such Indemnified Person may be or may have been mvolved as a party or
otherwise, or with which such Indemnified Person may be or may have been threatened, while
acting as such Indemnificd Person; provided that no indemnity shall be payable hereunder
against any lability incurred by such Indemnified Person by reason of gross negligence, fraud, a
willlul violation of the law or a breach of this Agreement or the fiduciary dutics set forth in
Scction 5.10(a). No Indemnified Person shall setile or compromise any Claim without the
written consent, which consent shal! not be unreasonably withheld, of the Management
Comnittec, subject to Section 5 6.

(b)  Advance of Expenses. Expenscs incurred by an Indemnificd
Person 1n defense or settlement of any Claim that may be subject to a night of indemnification
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hercunder may be advanced (and must be advanced to Members, the Committee Representatives
and OfTicers, 1if any, of the Company) by the Company prior to the tinal disposition thereof upon
reccipt of an undertaking by or on behalf of the Indemmified Person (o repay such amount if it
shall ulumately be determined that the Indemnified Person is not entitled to be indemmfied by
the Company

(¢)  Non-Ixclusivity. The right of any Indemnified Person to the
indemnification provided hercin shall be cumulative of and in addition to any and all rights to
which such Indemnified Person may otherwise be entitled by contract or as a matter of law or
cquity and shall extend to such Indemmified Person's successors, assigns and legal
representatives.

(d)  Satisfaction {rom Company Assets. All judgments against the
Company or an Indemnified Person, in respect of which such Indemnificd Person 1s entitled to

indemmufication, shall only be satisfied from Company asscts and no other Person shall have any
liability with respect thercto

(c) Expenses. The Company is authorized to pay expenses, fecs,
withholding taxes and other costs recasonably incurred by the Company, including, without
limitation, expenscs incurred in connection with acquisitions or investments and expenscs
incurred under this Section 5.9

1) Repori o the Management Committeec  The Company shalt report
in wnting to the Management Commuttee detaus of any payments made pursuant to Scction
5 9(d) or Scction 5.9(e).

510 Fiduciary Duty, Daculpation

(a)  Notwithstanding any other provisions of this Agreement, whether
cxpress or implied, or applicable law, the Members agree that, except as 1o the matters sct forth
1in Scction 5 12(b), 10 the fullest extent permitted by Scetion 18-1101(¢) of the Act, no Member
shall owe any dutics at law or in equity (including fiduciary duties) o the Company or any other
Member, provided, that an Indemnified Person who is a Committee Representative and who
shall also be an employee of a Member shall have a fiduciary duty to such Member and not to
the Company Notwithstanding the foregoing, nothing in this Section 5.10 shall eliminaie any
implicd covenant of good [aith and fair dealing between any Mcember and the Company or the
other Members. With regard to matters set forth in Scction 5.12(b), the Members shall require
their respective Committee Representatives to act in the best interests of the Company.

(b)  The provisions of this Agrecment, to the extent that they restrict
the duties and liabilities of an Indemnified Person othcrwise existing at law or in equity, are
agreed by the Members hereunder to replace such other duties and liabtlities of such Indemmnified
Person.

511 Intcrparty Matiers. Notwithstanding anything to the contrary contained in
this Agreement, in the cvent of any disagreement, dispute or controversy between any Member
or any of its Affiliates (other than the Company}), on the one hand, and the Company, on the
other hand, ansing out of or relating 1o this Agreement or any of the JV Transaction Agreements
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to which the Company is a party or is subject or the breach, termination or validity thereof|, the
Commuttce Representatives designated by the other Member shall control (on behalf of the
Company) the conduct or scttlement of any such disagreement, dispute or controversy or any
procecdings relating thereto.

5.12  Industrial Development Projects

(@) Notwithstanding anything to the contrary herein, each Member,
acting in 1ts individual capacity and not as a Member or otherwise on behalf of the Company,
shall have the right to directly contract with any new or existing customer of that Member so as
to induce said customer to locate or expand faciliues on the Line

(b) [ he Company shall construct and maintain one or more [ndustral
Development Projects if said Industrial Development Project(s) arc in the Company’s best
intcrest, giving due consideration to costs, revenues, contributions, safety, securily, and capacity
needs of current and projected expansions of existing or authorized traffic.

513 Public Funds,

The Company shall solicit public funding for the capital projects
appearing on Exhibit B hercto, provided, however, that nothing 1n this Section 5 13 shall require
the Company to receive, without an affirmative vote of the Management Committee, public
funding that would require the Company to provide third party access to the Company’s facilities

SECTION 6
ROL.E OF MEMBLERS

61 Rights or Powers  T'he Members in their capacity as Members shall not
have any night or power to take part in the management or control of the Company or its business
and aflairs or to act for or bind the Company n any way. Notwithstanding the foregoing, the
Members have all the nghts and powers specifically set forth in this Agreement and, to the extent
not inconsistent with this Agreement, in the Act. A Member shall cease to be a Member at the
time such Mcmber ceases to own any Membership Intcrests.

6.2  Voting Rights No Member has any voting nght except with respect to
those matlers specifically reserved for a Member vote which are set forth in this Agreement and
as required in the Act.

6.3 Mectings of the Members.

(a)  Mecetings of the Members may be called upon the written request
of any Member, The call shall state the location of the meeting and the nature of the business to
be transacted. Notice of any such meeting, including any meeting that has been adjourned, shall
be given to cach Mcmber not less than fifteen (15) Business Days (or four (4) Business Days 1f
delivered personally or by telephene. email or facsimile) nor more than forty-five (45) days prior
to the date of such mecting. Members may vote in person, by proxy or by telephonc at such
meeting and may waive advance notice of such meceting. Whenever the vote or consent of
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Members 15 permitted or required under the Agreement, such vote or consent may be given ata
meeting of the Members or may be given in accordance with the procedure prescribed 1n Section
6.3(f). No busincss other than that stated in the notice shall be transacted at any mceting without
the unanmimous consent of all of the Members entitled to vote thereat.

(b) For the purpose of determinung the Members entitled to vote on, or
to vote at, any meeting of the Members or any adjournment thereof, the Management Commiltec
or thc Member requesting such meeting may fix. in advance. a date as the record date for any
such determination Such date shall not be more than thirty (30) days nor less than ten (10) days
before any such meeting, unless between the setting of the record date and the record date there
1s a Pan Am Change in Control. 1f between the setting of the record date and the record date
there 1s a Pan Am Change 1n Control, the NS Member shall be given notice and the opportunity
to set a new record date, which record date may be a date following the acquisition of any
Governmental Approvals as may be reasonable or necessary for the NS Member to acquire and
exercise control of the Company.

{c}  Each Member may authorize any Person or Persons to act for it by
proxy on all matters in which a Member 1s entitled to participate, including waiving notice of any
meeting, or voting or participating at a meeting Every proxy must be signed by the Member or
its attorney-in-{fact. No proxy shall be valid afler the expiration of eleven (11) months from the
date thereof unless otherwise pravided in the proxy. Every proxy shall be revocable at the
pleasure of the Member executing 1t.

(d)  Each mecting of Members shall be conducted by an individual
Person selected by the Member entitled to appornt the (‘harrman of the Management Committec
for the calendar year in which the meeting is held  Except as otherwase required by law, the
presence 1n person or by proxy of Members able to appoint more than (ifty-mne percent (59%) of
the voting members of the Management Commuttee shall constitute a quorum for the transaction
of business al a meeting of the Members duly called in accordance with Section 6 3(a). In casc a
quorum shall not be present at any meeting, any Member present thercat, 1n person or by proxy,
shall have the power to adjourn the meeting from time to time, without notice other than
announcement at the meeting, until the requisitc numher of Members shall be present

(¢}  Atamececting, any proposal shall be approved if it receives the
affirmative vote of the Members able to appoint more than fifty-nine percent (59%) of the voting
members of the Management Committee.

) Notwithstanding this Section 6 3, any action required or permitted
to be taken at any meeting of thc Members may be taken without a meeting, without prior notice
and without a vote, if a consent in writing, seiting forth the action so taken, shall be signed by
each and cvery Member.

64  Reguired Member Consents Notwithstanding any other provision of this
Agreement no action may be taken by the Company (whether by the Management Commitiee, or
otherwise) in connection with any of the following matters without the written conscnt of all of
the Members.
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(a) Any act in contravention of this Agrecment, or
(b)  Any transaction to liquidate or dissolve the Company

6.5 Member Compensation No Mcmber shaill receive any interest, salary or
drawing with respect to its Capital Contributions or its Capital Account or for services rendered
on behalf of the Company, or otherwisc, in 1ts capacity as a Member, except as otherwisc
provided in this Agreement, any of the JV Transaction Agreements or tn another agreement
among the Company and a Member that received approval by the Management Commiltec in
accordance with Scction 5.6.

66  Members’ Liability. No Member shail be hable under a judgment, decree
or order of a court. or in any other manner for the debts or any other obligations or habilities of
the Company A Mcmber shall be liable only to make 1ts Capital Contnbutions and shall not be
required to restorc a deficit balance in its Capital Account or 10 lend any funds to the Company
or, after its Capital Contnbutions have been made, to make any additional contributions,
assessments or payments to the Company, provided that a Member may be required to repay
distnbutions made to it as provided in Section 4 or the Act A Commtiee Representative shall
not have any personal hability for the repayment of any Capital Contributions of any Mcmber.

6.7  Partition While the Company remains in effect or 1s continued, cach
Member agrees and waives its rights to have any Company Property partitioned, or to file a
complaint or to nstitute any suit, action or proceeding at law or in equity to have any Company
Property partitioned, and each Member, on behalfl of itself, 1ts successors and its assigns hereby
waives any such right.

6.8 Transactions Between 2 Member and the Company  Except as otherwisc
provided by applicable law and the provisions of this Agreement or as contemplated by the
Transaction Agreement, subject 1o the Management Commutice’s approval in accordance with
Section 5.6, any Member or any Affiliate of any Member may, but is not required to, cnter 1nto,
dircctly or indirectly, any transaclion, agreement, joint enterprise or arrangement, guarantee, loan,
advance or investment with the Company provided the same 15 on an arms length basis and at
fair market value. No Member may, without the approval of the other Member, enter into,
directly or indirectly, any transaction, agreement, joint enterprise or arrangement, guarantee, loan,
advance or invesiment with the Company other than on an arms length basis and at fair market
value. The existence of these rclationships and acting in such capacitics will not result in the
Mcmber being decmed to be participating in the control of the business of the Company or
otherwise affect the limited Liability of the Member.

6.9  Other Instruments. Each Member hercby agrees to execute and deliver to
the Company within five days after receipt of a written request therefor, such other and further
documecnts and instruments, statcments of interest and holdings, designations, powers of attorney
and othcr instruments and to take such other action as the Management Committee deems
necessary, uscful or appropriate to comply with any laws, rules or relations as may be necessary
to enable the Company to fulfill its responsibilities under this Agrecement.
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6.10 Advisc of Changes Each Member hereby agrees to notify the other
Members as soon as practicable of any cvent, circumstance or fact of which it has knowledge
which has had, or is rcasonably likely to have, a matcnal adyverse effcct on such Member's
ability to [ulfill its obligations under this Agrecment.

6 11 NS Changc in Contro].

Notwithstanding anything (o the contrary herein, 1n the event of a NS Change 1n
Coutrol, the Company shall enter into an agreement with Springfield Terminal granung to
Springfield ‘T'erminal overhead trackage rights (“CoC Trackage Rights™) between: (a) CPI° 312
and Mcchamicville for the sole purposc of interchanging traflic with Canadian Pacific Railway
Company, or its wholly-owned subsidiary, at Mohawk Yard, NY, (b) CPF 312 and a connection
with Vermont Railway at Hoosick Junction; (¢) New England Central Railway at East Northficld,
MA, or, should the Company's connection with New England Ceniral Railway be moved to
Millers Falls, MA, at Millers Falls; and (d) CSXT at Rotterdam Junction, NY The agreement
shall have the same general terms and conditions as that goverming the Harvard Trackage Ruphts,
except thal: (1) the compensation shall be the $0.24 per car mile (indexed begmning the
Effective Datc in the same manner as the compensation for the 1larvard Trackage Rights); (2) the
route will be over the main line of the Company between CPF 312 and the relevant entry-exit
locations (Mechanicville, Hoosick Junction, East Northfield (or Millers Falls) and Rotterdam
Junction); and (3) operations will be limited to two train pairs per day — one for carrying out the
interchange with CP and CSXT and one for carrying out the interchange with Vermont Ratlway
and Ncw England Central TFurther, the Company and Springfield Terminat shall amend the
Springlield 'l erminal Joint Use Agreement fo permit an unlimited number of cars to move via
those trackage rights, in all other ways the Springficld Terminal Joint Usc Agreement shall be
unmodified In addition, the Company shall agree to invest up to $5 million in a capital
improvement as may be reasonably nccessary to facilitate the use of the Harvard Trackage
Rights under the amended agreement

SECTION 7
ACCOUNTING BOOKS AND RECORDS

7.1 Accounting Books and Records.

(@) The Company shall keep on site at 1ts principal place of busincss,
or in such other place as the Management Committce may determinc from time to time (which
such location shall be immediately communicated to each Committec Represcntative), each of
the following.

() Separate books of account for the Company which shall
show a true and accurate record of all costs and expenses incurred, all charges madc, all
credits made and received, and all income derived m connection with the conduct of the
Company and the opcration of the Business in accordance with this Agreement, and,
where costs and expenses, or costs and expenses inputs, are derived by taking a ratio of
Springfield Terminal’s costs, the Company shall show a truc and accurate record of
Springficld Terminal’s total costs subject to the ratio, as well as true and accurate records
of thc metrics from which the applicable ratio is generated,
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(ii) A current hist of the full name and last known business,
residence or mailing address of each Member and Commuttee Representative, both past
and present,

(1ii) A copy of the Centificate of Formation and all
amendments Lhereto, together with executed copies of any powcers of atlorney pursuant to
which any amendment has becn exccuted,

(v) Copies of the Company’s federal, state, and local
income tax returns and reports, if any, until one year afler the period of himitations for
auditing the return by the federal government or by any applicable state or local
governmeni expires,

(v) Copics of this Agreement (including any amendments
thercto),

(v1) Copics of any writings permitied or required under the
Act regarding the obligation of a Member to perform any enforceable promise to
contributc cash or property or to perform services as consideration for such Member’s
Caputal Coniribution, and

(vii) Any written consents obtained from Members pursuant
to the Act regarding action taken by Members without a mecting.

(b)  The Company shall usc the accrual method of accounting in
preparation of its financial reports and for tax purposes and shall keep its books and records
accordingly Any Member or its designated representative has the night to access and audat,
inspect and copy the contents of such books or records and shall also have aceess during normal
business hours to such additional financial information, documents, books and records as may be
reasonably requested (including in order to comply with any reporting requiremenis of such
Member under applicable laws or stock exchange regulations) The rights granted to a Member
pursuant to this Scetion 7.1 are expressly subject to compliance by such Member with the safety,
sccurity and confidentiality procedures and guidclines of the Company, as such procedures and
guidelincs may be established [rom time to time

(c)  The accounting period of the Company shall be the Fiscal Year.

7.2 Reports.

(@) InGeneral. The Railroad Operator shall be responsible for causing
the preparation of financial reports of the Company and the coordination of financial matters of
the Company with the Company’s accountants

(b)  Periodic and Other Reports. The Company shall causc to be
delivered to each Member the financial statements listed in clauses (i)} and (ii) below, prepared,
in cach case (other than with respect to Member's Capital Accounts. which shall be prepared in
accordance with this Agreement) in accordance with GAAP consistently applicd (and, if required
by any Mcmber or its Affiliates for purposes of reporting under the Exchange Act Regulation S-
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X), including any reports as may be required in accordance with the Company’s or any of its
Members’ status as a rail carnier, and such other reports, representations and certifications as any
Member may reasonably request from time to time, provided that, 1f the Management Committee
so determines within 30 days thereof, such other reports shall be provided at such requesting
Member’s sole cost and expense ‘The monthly and quarterly financial statements referred to 1n
clause (ii) below may be subjcct to normal year-end audit adjustments

(1) As soon as practicable following the end of cach Fiscal
Year (and in any event not later than [120] days after the end of such Fiscal Year) the
Company shall cause to be delivered to cach Member, an income statement and a balance
sheet of the Company as of the end of such FFiscal Year and the related statements of
operations, Members® Capital Accounts and changes thercin, and cash flows for such
Tiscal Year, together with appropriate notes (o such financial statements and supporting
schedules, all of which shall be audited and certified by the Auditors, and in each case, to
the cxtent the Company was in existence, sctting forth in comparative form the
corresponding figures for the immediately preceding Fiscal Year end (1n the case of the
balance shecet) and the two immediately preceding Fiscal Years (in the case of the
statements), and

(i) As soon as practicable following the end of cach month
and following the end of the [irst eleven months of each Fiscal Year (and 1n any event not
later than 30 days afler the end of cach month and the end of cach such month), the
Company shall causc to be delivered to each Member, a balance sheet of the Company as
of the end of cach such month and cach such Fiscal Quarter and the related statements of
operations and cash flows for each such month and cach such Fiscal Quarter und for the
Fiscal Year to date. 1n cach case, to the extent the Company was in existence, setting
forth 1n comparative form the corresponding (igures for the prior Fiscal Year’s month and
for the prior Year®s Fiscal Quarter and the interim period corresponding to the month and
the interim period just completed.

The penodic statements described in clause (ii) above shall be accompanied by a
written certification of the General Manager that such statements have been prepared in
accordance with GAAP consistently applied or this Apreement, as the case may be The
Company and the Management Commuitec shall also distribute to all Members, at the same time
such reports are circulated, delivered or distributed internally, each and every internal
management report prepared by, for or circulated among senior management of the Company
relating to the business or financial performance of the Company

73 Tax Matters.

(a) Partnership Status. It 1s the intent of the Members that the
Company be classificd as a partnership for U 8. federal, state and local income tax purposes
The Members hereby agree not to elect to be cxcluded from the application of Subchapter K of
Chapter 1 of Subtitlc A of the Codc or any similar state statute.

(bY  Company Tax Returns. The Tax Matters Partner (as defined in
Scction 7 3(d)) shall preparc (or causc to be prepared) the U.S. federal and state income tax
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returns and information returns (including, but not limited to, employment tax retumns and
various Forms 1099) and all other tax and information returns of the Company in a manner
consistent with this Agreecment. The federal income tax return shall contain an clection under
Section 623 1(a)(1)(B)(ii} of the Code and the regulations thercunder to treat the Company as a
partnership to which the provisions of Sections 6221 through 6234 of the Code, inclusive, apply
The Tax Matters Partner shall causc the Company"s accountants 1o prepare and revicw the
necessary federal and state income tax returns and information returns for the Company, always
reporting in & manner that legally produces the lowest Company taxable income (¢ g.. reporting
depreciation undcr the accelerated method rather than under the straight-line or alternative
depreciation system or clecting any bonus depreciation that may be allowed in the future) Each
Member shall provide such information, 1f any, as may be nceded by the Company for purposes
of preparing such tax and information returns, provided that such information 1s readily available
from regularly maintained accounting records. Prior to April 1st of cach year, or sooner as
applicable, the Tax Matters Partner shall deliver to the other Member for its review a copy of the
Company’s federal and state income tax returns and information retumns in the form proposed to
be filed for each Fiscal Year, and shall reasonably consider and take into account all reasonable
comments to such proposed tax returns and information returns provided by the other Member at
lcast ten (10) days prior Lo the filing date for such retumns  Afier taking into account any such
comments, the Tax Matters Partner shall cause the Company to timely file such tax returns
Within two (2) Business Days after filing such {ederal and state income tax returns and
information returns, the Tax Matters Partner shall cause the Company to deliver to each Member
a copy of the Company’s federal and state income 1ax returns and information returns as filed for
each Fiscal Year, together with any additional tax-related information in the possession of the
Company that such Member may reasonably and timely request 1n order Lo properly prepare its
own income tax returns.

(c) Tax Information The U 8. federal and state income tax returns {or
the Company (and other tax information 1f reasonably required by a Member, including a
detailed calculation of each Member's Adjusted Capital Account for purposcs of section 704(b)
of the Code) shall be delivered to each Member as soon as practicable aller the end of each
Fiscal Year of the Company but not later than five months afler the end of each Fiscal Year. Tax
information nceded by each Member for financial reporting purposes shall be delivered to each
Member within three (3} days afier the end of cach Fiscal Quarter.

(d) Tax Audits.

(i) At all times prior 10 a Pan Am Change 1n Control, the
Pan Member shall be the *“tax matters partner,” as that term 1s defined 1n Scction
6231(a)(7) of the Code (the “Tax Matters Partner”), at all times upon and after 2 Pan Am
Change in Control, thc NS Member shall be the Tax Matters Partner. The Tax Matters
Partner is hereby directed and authorized to take whatever steps the Tax Maiters Partner,
in 1ts sole discretion, decms necessary or desirable 1o perfect such designation, including,
without [imitation, filing any forms or documents with the IRS and taking such other
action as from time to time is required under the Regulations.

(ii) The Tax Matters Partner, in consultation with the other
Mcmber, shall dircct the defense of any claims made by the IRS (or by any other taxing
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authority) to the cxtent that such claims relate to the adjustment of Company items at the
Company level and, in connection therewath, shall cause the Company to retain and to
pay the fees and expenses of counsel and other advisors choscn by the Tax Matters
Partner with the consent of the other Member. The Tax Matiers Partner shall promptly
deliver to cach other Member a copy of all notices, communications, reports and writings
received from the RS relating to or potentially resulting in an adjustment of Company
itcms, shall promptly advisc the other Member of the substance of any conversations with
the IRS in connection therewith, and shall keep the other Member advised of all
developments with respect to any proposed adjustments which come to its attention In
addiuon, the Tax Matters Partner shall (A) provide in a timely manner the other Member
with a dratt copy of any correspondence or {iling to be submitted by the Company 1n
connection with any administrative or judicial proccedings relating to the determination
of Company items at the Company level reasonably in advance of such submission, (B)
incorporate all reasonable changes or comments to such correspondence or filing
requested by the other Member and (C) provide the other Member with a [inal copy of
correspondence or filing  The Tax Matters Partner will provide the other Member with
notice reasonably 1n advance of any meeungs or conferences with respect to any
administrative or judicial proccedings relating to the determination of Company items at
the Company level (including any meetings or conferences with counsel or advisors Lo
the Company with respect to such proceedings). and the other Member shall have the
right to participate, at its sole cost and expense, 1n any such mectings or conferences.

(i) Notwithstanding anything in this Section 7.3, the Tax
Matters Partner shall not (A) extend the period of limitations for any tax ycar for Federal,
state, and local income tax purposes. (B) enter into any scttlement agreement that is
binding upon the Members with respect to the detcrmination of Company 1tems at the
Company level, (C) file a petition under Section 6226(a) of the Code for the readjustment
ol Company items, or (D)) appeal any judicial decision with respect to any Company item.
without the prior consent of the other Member which consent shall not be unrcasonably
withheld, conditioned or delayed

SECTION 8
AMENDMENTS

8.1 Amendments Amendments to this Agreement may be proposed by any

Commuttee Representative or any Member. Following such proposal, the Management
Comnutiee shall submit to the Members a verbatum statement of any proposcd amcendment, and
the Management Commuttee shall include 1n any such submission a recommendation as to the
proposed amendment The Management Commiultee shall seck the written consent of the
Members pursuant to Section 6.3(f) on the proposed amendment or shall call a meeting to vote
thereon and to transact any other business that it may decm appropriate. A proposed amendment
shall be adopted and be effective as an amendment hereto only if it receives the affirmative vote
of each of thc Members.

SECTION 9
TRANSFERS

40



9.1 Restrictions on Transfers Except as provided in Section 9 2 of this
Agrcement, no Member shall Transfer all or any portion of 1ts Membership Interest.

9.2  Permitted Transfers. Subject to the conditions and restrictions set forth in
Section 9.3, a Member may at any time Transfer all or any portion of its Mcmbership Interest to
(a) any Wholly-Owned Affiliate of either the NS Parent or Pan Am Parent, (b) subject to the
prior written consent of all other Members, any Person, (c) any Person that (1) is the surviving
Person as a result of any merger or consolidation of the NS Parent with or into any such Person
or (ii) acquircs all or substantially all of the assets of the NS Parent, (d) any other Member, (&)
any admimstrator, trustee or other Person to whom the NS Member or the NS Member’s
Membership Interest is transferred involuntarily by operation of law, () any Person that (1) is the
surviving Person as a result of any merger or consolidation of the Pan Am Parent with or into
any such Person or (ii) acquircs all or substantially all of the assets of the Pan Am Parent, (g) any
administrator, trustce or other Person (o whom the Pan Am Member or the Pan Am Member’s
Membership Interest is transferred involuntarily by operation of law (any such Transfer being
referrcd (o 1n this Agreement as a “Permitied Transfer”). Any “Permitted Transfer” described in
clauses (a) through (¢) shall not constitutc a Pan Am Change in Control and shall not effect a
modificauon of the nghts or ablipations of the Members. Any *“Permitted Transfer” descnbed in
clauses (f) or (g) (even if such transfer also s described in clause (a)) shall constitute a Pan Am
Change in Control and shall e{fect a modification of the rights or obligations of the Members as
further set forth herein.

93  Conduions to Permitted Transfers. A Transfer of a Membership Interest
shall not be treated as a Permitted Transfer under Section 9.2 unless and until the following
conditions are satisfied:

(2)  Lxceptin the case of a Transfer involuntarily by operation of law,
the transferor and transferce shall exccute and deliver to the Company such documents and
instruments of conveyance as may be rcasonably necessary or appropriate in the opmion of
counsel to the Company to effect such Transfer In the case of a Transfer of a Membership
Interest involuntarily by opcration of law, the Transfer shall be confirmed by presentation to the
Company of legal evidence of such Transter, in form and substance satisfactory to counsel to the
Company In all cases, the transferor and/or transferce shall reimburse the Company for all costs
and expcnses that the Company reasonably incurs in connection with such Transfer.

(b)  The transferor and transferee shall furnish the Company with the
transferce’s taxpayer identification number and any other information reasonably necessary to
permit the Company to file all required federal and state tax returns and other legally required
information, statements or returns. Without limiting the generality of the foregoing, the
Company shall not be required o make any distribution otherwisc provided for in this
Agreement with respect to any transferred Membership Intcrest until it has received such
information.

(c)  ELxcept in the case of a Transfer of a Membership Interest
involuntarily by operation of law, either (1) such Membership Intcrest shall be registered under
the Securities Act and any applicablc state sccuritics laws or (ii) the transferor shall provide
(unless waived by the Management Commatice) an opimion of counsel which opinion and
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counsel shall be reasonably salisfactory to the Management Committee to the effect that such
Transfer is exempt from all applicable registration requirements and that such Transfer will not
violate any applicable laws regulating the 1ransfer of seccurnitics.

(d)  Prior to any such Transfer, the Transferce shall deliver to each
Member a written commitment from such Transferee to be bound by this Agreement and to
comply with the applicable provisions of Section 9.6.

(e} Prior to any such I'ransfer, the transferor delivers (o all other
Members a written explanation about why or why not the Transfer would not cause the Company
to terminate under Scction 708(b)(1)(13) of the Code and the Regulations thereunder as a result
of such Transfer.

(D Prior to any such Transfer, each other Member delivers to the
transferor either

) The Member's written agreement that the ‘I ransfer
would not causc the Company to terminate under Section 708(b)(1)(B) of the Codc and
the Regulations thereunder solely as a result of such Transfer, or

(n) ‘The Member’s written consent for the Transfer.

94  Prohibited Transfers. Any purported ['ransfer of a Membershup Interest
that is not permitted by the terms of this Agreement shall be null and void and of no force or
elfect whatever, provided that, if the Company 1s required as a maticr of law to recognize a
Transter that 1s not a Transier permitted by the terms of this Agreement (unless the Management
Committee, in its solc discretion and by unanimous action or consent. elects 1o recognize a
Transfer that is not a Transfer permitted by the terms of this Agreement), the Membership
Interest Transferred shall be strictly limited to the transferor's rights to allocations and
distributions as provided by this Agreement with respect to the transferred Membership Interest.
which allocations and distributions may be applicd (without limiting any other legal or equitable
rights of the Company) to satisfy any debts, abligations, or liabilities for damages that the
transferor or transferee of such Membership Interest may have to the Company.

In the case of a Transfer or attempted Transfer of a Membership Interest
that is not a Transfer permiticd by the terms of this Apreement, the parties cngaging or
attempting to engage in such Transfer shall be liable to indemnify, and hold harmless the
Company and the other Members from all cost, liability, and damage that any of such
indemmified Person may incur (including, without hmitation, incremental tax liabilities,
attorneys’ fees, fees of experts and accountants, and expenses) as a result of such Transfer or
attempted Transfer and efforts to enforce the indemnity granted hercby.

9.5  Rights of Unadmitted Assignees. A Person who acquires a Membership
Interest, but who is not admitted as a substituted Member pursuant to Section 9.6 shall be entitled
only to allocations and distributions with respect to such Mcmbership Interest 1n accordance with
this Agreement, and shall have no right to any information or accounting of the affairs of the
Company, shall not b entitled to inspect the books or records of the Company, and shall not
have any of the rights of a Member under the Act or this Agreement but shall succeed to all of
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the obligations of the Member who purported to transfer a Membership Interest in violation
hercof including without limitation the obligation of the transferee under this Section 9 with
respect to any subsequent transfers

9.6 Admission of New and Substituted Members Subject to the other
provisions of this Section 9, a transferee or acquiree of a Membership Intercst shall be admitted
to thc Company as a new or substituted Member upon satisfaction of the conditions set forth in
this Section 9 6.

(a) The Mermbership Interest with respect to which the transferee 1s
being admitted was acquircd by means of a Transfer permitted by the terms of this Agrcement.

()  The transferee of the Membership Interest (other than, with respect
to clauses (i) and (ii) below, a transferee that was a Member or a Wholly-Owned Atfiliate of a
Member prior to the Transfer) shall, by wrilten instrument in form and substance rcasonably
satisfactory to the Management Commuttee (and, in the case of clause (1) below, the transferor
Member), (i) make customary represeniations and warranties to each non-transferring Member as
to its due organization, authority to become a party to this Agreement, litigation and required
consents, (1i) accept and adopt the terms and provisions of this Agreement, including Section
5§ 2(c), this Scction 9 and Secuon 10, and (1) assume the obligations of the transferor Member
under this Agreement with respect to the transferred Membership Interest  Upon unanimous
agreement of all Members, a transferor Member transferring all but not less than all of its
Membership Intercst to any Permitted Transferce shall be relcased from all such assumed
obligations except (x) those obligations or habilitics of the transferor Member ansing out of a
breach of this Agrecment. and (y) 1n the case of a Transfer 1o any Person other than a Member or
any of its Affiliates, those obligations or Liabilitics of the transferor Member based on events
occurring, arising or maturing prior to the date of Transfer.

() A new Member acquiring a Membership Interest from the
Company shall by wrnitten instrument in {orm and substance reasonably satisfactory (o the
Management Commuttee (i) make representations and warranties to the Members equivalent to
those sct forth in Section 9 6(b)(i) and (11} accept and adopt the terms and provisions of this
Agreement

(dy  The transleree or acquiree pays or remmburses the Company for all
reasonablc legal, filing, and publication costs that the Company incurs in connection with the
admission of the transferee or acquirce as a Member with respect to the Transferred Membership
Intcrest.

(c)  Exceptin the casc of a Transfer involuntarily by operation of law,
if required by the Management Committee, the transferce (other than a transferce that was a
Member or a Wholly-Owned Afliliate of a Member prior to the Transfer) shall deliver to the
Company cvidence of the authority of such Person to become a Member and to be bound by all
of the terms and conditions of this Agreement, and the transteree and transferor shall each
executc and deliver such other instruments as the Management Committee reasonably deems
necessary or appropriate to cffect, and as a condition to, such Transfer, including amendments to
the Certificate or any other instrument filed with the State of Delaware or any other state or
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governmental authority In the event of an involuntary Transfer by operation of law the
transferce shall succeed to all of the obligations of the transferring Member under this
Agreement but shall not have any nights (including rights with respect to Management
Committee membership or under Scchion 9) other than wath respect 1o allocations or distributions
under this Agreement

9.7  Representations Reparding Transfers; Lepend Each Mcmber hereby
represents and warrants 1o the Company and the Mcmbers that such Member’s acquisition of a

Membership Interest hereunder is made as principal for such Member’s own account and not for
resale or distribution of such Membership Intcrest Each Member further hereby agrees that the
following legends may be placed upon any counterpart of this Agreement, the Certificate of
Formation, or any other document or 1instrument ¢videncing ownership of a Membership Interest.

‘The Membership Intcrest represented by this document has not been registered
under any securittes laws and the transferability of such Membership Interest is
restricied  Such Membership Interest may not be sold, assigned. or transferred,
nor will any assignee, vendee, transferee, or endorsee thereof be recognmized as
having acquired any such Membership Interest by the issuer for any purposes,
unless (1) a registration statement under the United States Sccurnities Act of 1933,
as amended, with respect to such Membership Intcrest shal! then be 1n effect and
such transfer has been qualified under all applicable state securities laws or (2) the
availability of an exemption trom such registration and qualification shall be
established to the satisfaction of counsel to the Company; and

‘The Membership Interest represented by this document is subject to, and is
trunsferable only upon compliance with, the provistons ot a limuted hability
company agreement, dated as of [ ], 2008. A copy of the above-referenced
agrecment 1s on file at the principal office of the Company

SECTION 10
EVENTS OF DEFAULT

10.1  Events of Default. The following acts shall constitute an Event of Default
hereunder:

(a) A Transfer by any Member that is not a Permitted Transfer;

(b)  Failure of any Member to materially comply with any material
covenant or agrecement hercunder in accordance with 1ts terms within thirty (30) days afler
receipt of notice thercof, or

(¢)  Thec Bankruptcy of any Member.

10.2 Remedics Upon an Event of Default. If an Event of Default has occurred
and is continuing:
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(a) ‘The non-defaulting Members may seek specific performance of
any covenant or agreement contained herein, and may seck to enjoin the breach of any covenant
or agrecment. It 1s acknowledped thal in such event it would be impossible to measure in money
thc damages that would be suffered if the partics hercto fail to comply with any of the
obligations imposed herein on them and that, in the event of any such failure, an aggricved party
hereto will be irreparably damaged and will not have an adequate remedy at law  Tn addition to
being entitled to exercise all nghts granted by law, any such party shall therefore, be entitled 1o
equitable relicf from any court having jurisdiction over such dispute, and 1f any action should be
brought in equity to enforce any of the provisions of this Agreement, none of the parties shall
raisc the defensc that there 1s an adequate remedy at law; and

(b) Each non-defaulttng Member shall be entitled to recover from the
defaulting Member in an appropriate procecding any and all claims, damages, losses, habilities
and expenses of whatever nature (including reasonablc attomeys’ fces and disbursements)
(collectively, “Damages”) suffered or incurred by the Company or the non-defaulting Members
as a result of such Event of Default  No punitive damages shali be awarded as a result of an
Event of Default hereunder

(c) il thc Event of Delault arises from the Bankrupicy of a Member,
no less than five Busimess Days after the commencement of a Bankruplcy proceeding, whether
Voluntary or Involuntary, such Member shall provide notice of 1ts offer to sell to all non-
defaulting Members (the “Default Sale Notice™) all but not less than all of the Membership
Interest of the Company held by such delaulting Member. Each non-defaulting Member shall
have the option within forty-five days of recerving the Default Sale Notice (the “Acceplance
Period™) to purchase all, but not less than all, of its pro rata share (based on the number of
Membership Interests held by such non~defaulting Member as compared 1o the total number of
Membership Interests held by all non-defaulting Members) of the Membership [nterests offered
The price of the Membership Interests oftered by the defaulting Member shall be the Fair Value
of such Membership Interests less any Damages incurred by the non-defaulung Member (hat are
recoverable pursuant to Scetion 10 2(b)  If such offer to purchase is accepted such that all of the
Membership Interests of the defaulting Member are purchased, and at feast two Members remain,
such Bankruptcy shall not be a Dissolution Event.

(d) Each non-defaulting Member shall if it so dcsires, cxercise its
rights under Scction 10 2(c) by delivering to the defaulting Member written notice of clection
(the “Acceptance Agrecment”) prior to 5-00 p m., Eastern standard time, on or beforc the last
day of the Acceptance Period By delivering the Acceptance Agreement, the non-defaulling
Member agrees to purchase, and the defaulting Member agrees to sell, that portion of the
defaulting Member’s Membership Intercsts which corresponds to the defaulting Member’s pro
rata sharc. The Acceplance Agreement shall identify the committed source of financing for such
purchase or provide evidence that the non-defaulting Member is able to effect the purchase

The completion of the sale pursuant to Scction 10.2(c) shall occur on a
datc to be mutually agreed between the defaulting Member and the non-defaulting Member(s),
but in no event later than five Business Days after the latter of (i) the dehvery date of the
Acceptance Agrecment or (11) the date on which the last of any required regulatory approvals in
connection with such transaction 1s received. All payments of the purchase price for a
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transaclion pursuant to Section 10 2(¢) shalt be made by wire transfer of immediately available
funds to an account or accounts designated by the defaulting Member for such purposc.

(¢)  If the lvent of Default arises from a Transler that 1s not a
Permitted Transfer, the trans{erring Member shall take or causc to be taken all action necessary
to reverse such Transfer

() In addition to the forcgoing remedies, each defaulting Member
hereby agrees to indemmfy, defend and hold harmless cach non-defaulting Member, the
Cumpany, their Affihates and their respective partners, officers, dircetors, agents. representatives,
employcecs and trustees (“Indemnified Parties™) from and agamst all Damages arising out of or
related to such Livent of Delault

SECTION 11
DISSOLUTION AND WINDING UP

[i.1  Dissolution Events The Company shall dissolve and shall commence
winding up and liquidating upon the first to occur of any of the following (cach a “Dissolution
Event™:

() ‘The unanimous vote of the Members 1o dissolve. wind
up, and hquidate the Company; or

() A judicial dissolution under Section 18-802 of the Act.

The Memburs hereby agree that, notwithstanding any provision of the Act, the Compuny shall
not dissolve prior (o the oceurrence ol a Dissolution Fyvent.  1he Members acknowledge that,
prior to a Pan Am Change in Contrul. the Management Commttee has the potential to be
deadloched on cettain decistons. and 1t is the intent of the Members that such deadlock shall not
constitute grounds for a judicial dissolution under Section 18-802 of the Act

11.2  Winding Up Upen the occurrence of a Dissolution Event, the Company
shall continue sofely for the purposes of winding up its aflairs in an orderly manner, hquidating
its assets, and sausfying the claims of its creditors and Members, and no Member shall take any
action that 1s inconsistent with, or not necessary to or appropriate for, the winding up of the
Company’s business and aflairs, provided that all covenants contained mn this Agreement and
obligations provided for in this Agrcement shall continuc to be {ully binding upon the Members
until such time as the Property has been distributed pursuant to this Section 11 2 and the
Certificate of I'ormation has been canceled pursuant to the Act. The Liguidator shall be
responsible for oversecing the winding up and dissolution of the Company, which winding up
and dissolution shall be completed within ninety days of the occurrence of the Dissolution Event.
The I.1quidator shall take full account of the Company's hiabilitics and Property and shall causc
the Property or the procecds from the sale thereof, to the extent sufficient therefor, to be applied
and distributed, to the maximum extent permitted by law, in the following order.

(a) First, to creditors (including Members and Committee
Represcntatives who are creditors, to the extent otherwise permitted by law) m satisfaction of all
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of the Company’s debts and other habilities (whether by payment or the making of reasonable
provision for payment thereof), other than liabilities for which reasonable provision for payment
has been made,

(b)  Sccond, cxcept as provided in this Agreement, to Members and
former Members of the Company in satisfaction of liabilities for distribution under the Act,

(c) The balance, 1f any, to the Members 1n accordance with their
positive Caprtal Account halances (after taking mnto account all adjustments thereto for
contributions. distributions and allocations for the year of dissolution and all prior periods)

(d)  Notwithstanding the foregoing, in the cvent of a Dissolution Event,
the holder(s) of the NS Member’s Membership Interests shall have a nght to in-kind distribution
of the Linc upon payment ol an amount equal to the difference between the Fair Value of the
Linc and the amount the NS Member would otherwisc be entitled to after giving cftect to Section

11.2(a) through Section 11 2(c) above

{c)  Members or Commiitec Represeniatives may reccive reasonable
compensation for any services performed pursuant to this Section 11.

113 Compliance With Certain Requirenienis of Repulations, Deficit Capital
Accounts In the event the Company is “liquidated” within the meaning of Regulations Section
1 704-1(b)(2¥1u)g), and any Member has a deficit balance in its Capital Account (after giving
cifect to all contributions, distributions and allocations for all Fiscal Years, including the Fiscal
Year during which such ligmdation occurs), such Member shall have no obligation to make any
contribution to the capital of the Company with respect to such deficit, and such deficit shall not
be considered a debt owed to the company or 1o any other Person for any purpose whatsoever
In the discretion of the Liguidator. a pro rata portion of the distributions that would otherwisc be
madec to the Members pursuant to this Section 11 may be:

(a) Distributed (o a trust established for the benefit of the Members for
the purposes of liquidating Company asscts, collecting amounts owed to the Company, and
paying any conungent or unforeseen habilities or obligations of the Company. The assets of any
such trust shatl be distributed to the Members irom time to time, in the reasonable discretion of
the Liquidator, in the same proportions as the amount distributed to such trust by the Company
would otherwisc have been distributed to the Members pursuant to Section 11.2, or

(b)  Withheld to provide a reasonable reserve for Company liabilitics
(contingent or otherwise) and to reflect the unrealized portion of any installment obligations
owed to the Company, provided that such withheld amounts shall be distributed to the Members
as soon as practicable

11.4 Distnbutions in Kind Any non-cash asset distributed to once or more
Members shall first be valued at its Fair Valuc to determine Profit and Loss that would have
resulted if such asset were sold for such value. Such Profit or Loss shall then be allocated to
reflect such allocation.
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115 Rughts of Members. In the event of any distribution of Property in
accordance with Section 11 hercof, except as provided in Scction 11 2(d), no Member shall have
the nght or power to demand or receive Property other than cash from the Company. If the
assets of the Company remaining after payment or discharge of the debts or habilities of the
Company are insufficient to return such Capital Contributions, the Members shall have no
recourse against the Company or any other Member or Committec Representative

11.6  Notice of Dissolution/Termmnation.

(a) In the event a Dissolution Event occurs. the Management
Commiltec shall promptly, but 1n no cvent later than seven (7) days thereafler, provide written
notice thereof to each of the Members

(b)  Upon completion of the distribution of the Company’s Property as
provided in this Section 11, the Company shall be terminated, and the Liquidator shall cause the
filing of the Certificate of Cancellation pursuant to the Act and shall take all such other actions
as may be necessary to terminate the Company.

11.7  Allocations During Period of Liguidation During the period commencing
on the first day of the Fiscal Year during which a Dissolution Event occurs and ending on the
date on which all of the asscts of the Company have been distributed to the Members pursuant to
Section 11 2 (the “Liquidation Period™), the Members shall continuc to share Profits, L.osses,
gain, loss and other items of Company income, gain, loss or deduction in the manner provided in
Scction 3.

11.8  Character of Taquidating Distnibutions  All payments made in iquidation
of the interest of a Member in the Company shall be made in exchange Tor the interest of such
Member in Property pursuant to Scction 736(b)(1) of the Code, including the interest of such
Mecmber in Company goodwill.

119 The Liquidator.

(a)  Defintion. The “Liquidator” shall mean a Person appointed by the
unanimous vote of the Members to oversee the liquidation of the Company.

()  Feces. The Company is authorized 10 pay a reasonable fee to the
Liquidator for its scrvices performed pursuant to this Section 11 and to reimburse the Liquidator
for its reasonable costs and expenses incurred in performing those services.

(¢) Indemnification The Company shall indemnify, save harmless,
and pay all judgments and claims against such Liquidator or any ofTicers, directors, agents or
employces of the Liquidator relating to any liability or damage incurred by reason of any act
performed or omitied to be performed by the Liquidator, or any officers, directors, agents or
employces of the Liquidator in connection with the liquidation of the Company, including
reasonable attorneys' fees incurrcd by the Liquidator, officer, dircclor, agent or cmployee in
connection with the defense of any action based on any such act or onussion, which atlorneys'
fecs may be paid as incurred. except to the cxient such liability or damage 1s caused by the fraud,

48



intentional misconduct of, or a knowing vialation of the laws by the Liquidator which was
material to the cause of action.

SECTION 12
MISCELLANEOUS

121 Notices. Any notice, payment, demand, or communication required or
permitted 1o be given by any provision of this Agreement (each a “Notice™) shall be in writing
and shall be deemed to have been delivered, given, and received for all purposes (i) if delivered
personally to the Person or to an officer of the Person to whom the same is directed or (ii) when
the same is actually reccived, 1f sent either by cxpress delivery service or registered or certificd
mail, postage and charges prepaid and retumn receipt requested, or by facsimile, if such facsumile
is followed by a hard copy of the facsimile communication sent promptly thereafter by repistered
or certified mail, postage and charges prepaid, addressed as follows or to such other address as
such Person may from time 10 time specify, by notice to the Members and Commuttee
Representatives.

If 10 the Company Chairman
Pan Am Southern LLC
c/o Pan Am Railways
[ron Horse Park
North Billerica, MA 01862-1692

With a copy to the
NS Member and 1he
Pan Am Member

If to NS Member: Mike R. McClellan
Vice President — Intermodal and
Automotive Marketing
Norfolk Southern Corporation
Three Commeraial Place
Norfolk, Virgimia 23510-2191

With a copy 1o Vice President — Law
Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510
(757) 629-2374
(757) 533-4872 (fax)
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If to the Pan Am David A. Fink
Member. President
Pan Am Railways
Iron Horse Park
North Billerica, MA 01862-1692
(978) 663-1186
(978) 663-6907 (fax)

With a copy to. Robert Culliford
Vice President Law
Pan Am Systems
Iron Horse Park
North Billerica, MA 01862-1692
(603) 766-2002
(603) 766-2094 (fax)

122 Certificaies.

(a) Right of the Management Comumittee to Issuc Certificates. If at
any time the Management Commuitee determines that it 1s mn the best interests of the Company to

issue certificates attesuing 1o the ownership of Membershup Interest in the Company by its
Members, the provisions of this Section shall thercafier apply (and pnior to such determination
by the Management Comumnitiee, if any, this Section shall have no force or cffect)

(b) Form of Certificates. Certificates attesting (o the ownership of
intercsts in the Company shall be in such form as shall be approved unanimously by the
Management Commuttee and shall state that the Company 1s a hinuted hability company {formed
under the laws of the State of Delaware, the name of the Member to whom such certificate 15
issucd and that the certificates represent limited hiability company interests within the meaning of
the Act Each such certificate shall be signed by one Commuttes Representative appointed by the
Pan Am Member and one Commttee Member appointed by the NS Member and shall include
the legends referred to 1n Section 9 7.

() Register. The transfer register or transler books and blank share
certificates shall be kept by the Secretary of the Company or by any transter agent or registrar
designated by thc Management Committee for that purpose.

(d)  Issuance. The certificates of the Company shall be numbered and
registered in the share register or transfer books of the Company as they are 1ssued.

(e}  Transfer. Subject to all provisions hereof relating to Transfers of
Membership Interest, if the Company shall issuc certificates in accordance with the provisions of
this Scction, Transfers of Membership Interests shall be made on the register or transfer books of’
the Company upon surrender of the certificate therefor, endorsed by the Person named in the
cerlificate or by an attorney lawiully constituted 1n writing.
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® Record Holder. Except to the extent that the Company shall have
reccived written notice of an assignment of 2 Membership Interest in the Company, the
Company shall be entitled to treat the Person in whose name any certificates issued by the
Company stand on the books of the Company as the absolute owner thercof, and shall not be
bound to recognize any cquitable or other claim to, or interest in, such Membership Intercst on
the part of any other Person.

(g)  Lost Destroyed or Mutlated Certificates The helder of any

certificates issuced by the Company shall promptly notify the Company of any loss. destruction or
mutilation of such certificates, and the Management Committee may cause a new certificate or
certificates (o be 1ssucd to such holder, in case of mutilation of the certificate upon the surrender
of the mutilated certificate or, in casc of loss or destruction of the certificate, upon satisfactory
proof of such loss or destruction and, if the Management Committee shall so determine, the
granting of an indemnity and/or the deposit of a bond 1n such form and in such sum, and with
such surety or surctics, as the Management Commuttee may direct

123 Binding Effect. Except as otherwisc provided in this Agreement every
cavenant, term and provision of this Agreement shall be binding upon and inure to the benelit of
thc Membecrs and their respective successors, transferees and assigns

124 Time. In computing any period of ume pursuant to this Agreement, the
day of the act, event or default from which the designated pceniod of time begins to run shall not
be included, but the time shall begin to run on the next succeeding day The last day of the
period so computed shall be included, unless 1t 1s not a Business Day, in which event the period
shall run until the end of the next day which is a Business Day.

125 Headings. Section and other headings contauned in this Agreement ase for
reference purposes only and arc not intended to describe, interpret, define, or limut the scope,
extent, or intent ol this Agreement or any provision hereof

12.6  Prior Agreements This Agreement, the JV Transaction Agreements and
the Certificate of IFormation superscde all prior apreements among the parties hereto, written or
oral, with respect to the operation of the Company or the transactions referred to herein and
specilically any and all term sheets prepared 1n respect of such transactions

127 Scverability. Excepl as otherwise provided 1n the succeeding sentence,
every provision of this Agreement is intended to be severable, and, if any term or provision of
this Agreement is 1llegal or invalid for any reason whatsoever, such illegality or invalidity shall
not affect the validity or lcgality of the remainder of this Agreement The preceding sentence of
this Scction 12.7 shall be of no force or eftect if the conscquence of enforcing the remainder of
this Agreement without such illegal or invalid term or provision would be to cause any Member
to lose the matenal benefit of 1ts economic bargain.

12.8 Incorporation by Reference. Every exhibit and other appendix attached to

this Agreement and referred Lo herein is incorporated in this Agreement by reference unless this
Apreement cxpressly otherwise provides
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129 Variation of Terms All terms and any variations thercof shall be deemed
to refer to masculine, ferinine, or neuter, similar or plural, as the identity of the Person or
Persons may require

12,10 Counterpart Exccution. This Agrcement may be exccuted in any number
of counterparts with the same cffect as if all of the Members had signed the same document. All
counterparts shall be construed together and shall constitute one agreement.

12 11 Thurd Party Beneficianes. Except for Indemmficd Persons, this
Agreement shall not benefit or create any right or cause of action 1n or on behalf of any Person
other than the parties hereto.

1212 GOVERNING [.AW ['HE LAWS OF THL STA'TE OI' DELAWARIZ
SHALL GOVERN THE VALIDITY OF THIS AGREEMENT, THE CONSTRUCTION OF ITS
TERMS AND THI: INTERPRETATION OF THE RIGHTS AND DUTIES ARISING
IIEREUNDER.

12.13 Confidentiality. Any information obtaincd by any Mcmber, 1ts respective
Affiliates and respective employees i connection with this Agreement or the JV Transaction
Agrcements shall be subject to the confidenuiality provision set forth in Section 17 5 of the
Transaction Agreement. Notwithstanding anything herem to the contrary, any Member may
share this Agrecment and related information with its external auditors, the IRS any other tax
authonty or as may otherwise be required by applicable law.

SECTION 13
DISPUTE RESOLUTION

131 Reference 10 JOC

Subject to Sections 5.6 and 5.11 hereod, any dispute, controversy or claim
between or among any two or more of the Company, the NS Member and the Pan Am Member
and arising out of or rclating to this Agreement or the breach, termination or vahdity thercof
(“Dispute”) shall be referred to the JOC for resolution and 1f the JOC is unable to resolve the
dispute, it will be referred, in writing, to the Management Commuttee to resolve

132  Reference for Formal Dispute Resolution,

Any Dispute not resolved within sixty (60) days after receipt by any of the
involved partics of written notice of reference of such Dispute to the Management Commiitec
pursuant to Scction 13 1, shall be submitted, by cither Member for formal disputc resolution
pursuant to Scction 13.3.

133  Formal Dispute Resolution

(a) Submission to Jurisdiction. Each of the Company, the NS Member
and the Pan Am Member hercto hercby (i) consents (o submiit itsclf to the exclusive jurisdiction
of any Federal or state court located in the State of Delaware (the “Delaware Courts™) in any
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action to cnforce or 1n aid of the agreement (o arbitrate in Section 13 3(b) herein or for
provisional rchef to maintain the status quo or prevent irreparable harm pending the
appointment of the arbitrator, and to the non-cxclusive jurisdiction of the Delaware Courts for
enforcement of any award issued hercunder, (11) agrees that it will not atiempt to deny or defeat
such personal jurisdiction by niotion or other request for leave from any such court, and (1)
waives any objection based on forum non conveniens or any other objection to venue thereof.

(b)  Dispute Resolution. Except as provided in Section 10.2, each of
the Company, the NS Member and the Pan Am Member hercto stipulates and agrees that any
Dispute that is not resolved pursuant to Section 13.1 will be submitted for formal dispute
resolution, 1f at all, to mandatory and binding arbitration, in Washington, D C, by a single
arbitrator, under the Commercial Arbitration Rules and the Large Complex Case Procedures of
the AAA then 1n efiect (the *“Rules™), under the following terms and conditions.

(i) Sclection of Arbitrator. A single independent arbitrator
shall be appointed by the AAA using the listing, ranking and striking procedure 1n the
Rules Any arbitrator appointcd by the AAA shall be a retired judge or a practicing atiorney with
no less than fifleen years of ¢xpericnce with large commercial cases and an expericnced
arbitrator

(1)  Conduct of Arbitranon. The arbitration shall be held and
the award shall be issued in Washington, D.C. In addiuon to money damages, the arbitrator may
award any remedy provided for under applicable law and the terms of this Agrcement, including.
without limitation, specific performance or other forms of injunctive rehief. The arbitrator shall
apply the law of the State of Delaware to the substance of the Dispute and will have no power or
authonty, under the rules of the AAA or otherwise, to amend or disregard any provision of this
Agreement,

(ni)  Replacement of Arbitrator. Should the arbitrator refuse or
be unable to proceed with arbitration proceedings, a replacement arbitrator will be sclected using
the same method of sclection as the original arbitrator.

(iv)  Findings and Conclusions. The arbitrator will, afler
reaching judgment and award, prepare and distribute to the partics a wrilten award including the
findings of fact and conclusions of law rclevant to such award and containing an opinton setting
forth the reasons for the giving or denial of any award

(v)  Time is of the Essence. The arbitrator is hereby instructed
that time 1s vl the essence 1n the arbitration proceeding, and that the arbitrator shall have the right
and authority to 1ssue monctary sanctions against any party if, upon a showing that such party is
unrcasonably delaying the proceeding.

(vi) Temporary liguitable Relicf. By agreeing to arbitration, the
partics do not intend to deprive any Delaware Court of its jurisdiction to issuc a pre-arbitral

injunction, pre-arbitral attachment, or other order in aid of arbitration proceedings and the
enforcement of any award. Without prejudice to such provisional remedies as may be available
under the jurisdiction of a Delawarc Court, the arbitrator shall have full authority to grant

53



provisional remedies and to direct the parties to request that any court modify or vacate any
temporary or preliminary relief 1ssucd by such court, and to award money damages for the falure
of any party to respect Lhe arbitrator’s orders to that effect.

(vi)) Consohdation. The parties are commiited to the prompt and
cfficient resolution of Disputes. Accordingly, if more than one Dispute arise under this
Agreement and/or any JV Transaction Agreement, such Disputes may be brought n a single
arbitration. If more than one arbitration is brought with respect to Disputes under this
Agreement and/or any JV Transaclion Agreement, then any party may request that any
arbitration or any new Dispute arismg under this Agreement or the JV Agreement be
consolidated into any prior arbitration The ncw Dispute or arbitration shall be so consolidated,
provided that the arbitrator lor the prior (or first filed) arbitration determunes that (x) the new
Dispute or arbitration presents significant issucs of law or fact common with those in the pending
arbitration; (y) no party would be unduly prejudiced and (z) consolidation under such
circumstances would not result in undue delay for the prior arbitration. Any order of
consolidation issued by such arbitrator shall be final and binding upon the parties Unless the
parties otherwise agree, the arbitrator appointed first in time shall serve as the arbitrator for the
consohdated arbitration The parties waive any nght they have to appeal or to scek interpretation.
revision or annulment of such order of consolidation under the Rules or in any court The Parties
agree that upon such an order of consolidation, they will promptly dismiss any arbitration
brought under this Agreement, the subject of which has been consohdated into another arbitral
proceeding

(viii) Discovery. Recogmizing the express desire of the parties
for an expeditious means of dispute resolution, the arbitrator will allow for limited discovery as
may be reasonable under the circumstances.

(ix) Costs and Attorneys” Fees. Notwithstanding any rule of the
AAA to the contrary, the arbitrators rendering judgment under this Section 13 3(b) will have the
power 1o award the costs of the arbitzation, including rcasonable attorneys’ fees and expenscs to
the prevailing party or parties 1n the arbitration  In any action to enforce this agrecment to
arbitratc or any arbitral award rendercd hereunder, the court may award cosis and attorneys' fees
agawnst the party resisting enforcement.

(x) Misccllaneous The arbitrator shall not have the power 1o
award conscquential or punitive damages or to determine violations of criminal or antitrust laws.
Pending the written decision of the arbitrator, there shall be no interruption in the transaction of
business under thus Agreement, and all payments in respect thereto shall be made in the same
manngr as prior to the ansing of the dispute until the matter in dispute shall have been fully
delermined by arbitration, and thereupon such payment or restitution shall be made as required
by the writicn decision of the arbitrator. An arbitrator’s award may be appealed in accord with
Section 23 of the Uniform Arbitration Act.

| Remainder of page intentionally lefi blank.]
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IN WITNESS WHEREQF, the parties have execuled and entered into this
Agrecment as of the day first above sct torth.

By:

Name
Title.

By

Name:
Title:
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Schedule 1.1
Description of the Assets, including the Line
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EXHIBIT B

PROPOSED CAPITAL PROJECTS



Exhibit C

Membecrship Interests of the Members

Norfolk Scuthern Railway 50 Membership Interests
Company

Boston and Maine 50 Membership Interests
Corporation
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Exhibit 2.2

Initial Capital Accounts of the Members

Norfolk Southcrn Railway $65,000,000%
Company

Boston and Maine $140,000,000
Corporation

*If, before the NS initial contribution is made, Pan Am receives public funding to improve the
Line, then the NS amount shall be adjusted downward by the amount of such public funding.
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Exhibit §.2(b)

Initial Management Committee Representative
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Exhibit 5.3(b)(i)

Initial Members of Capital Project Committec
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Exhibit 5.7(a

Approved Budget and Business Plan
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Pan Am Southern
2008 Pro Forma Operating Expenses

Springfield Terminal indirect
Cost Catego Cost Description Annual Amount Cost




Patriot Corridor



Exhibit §.7(b)

Approved Investment Policics

The Person designated by the Management Comunittee (which 1nitially shall be
the Railroad Opcrator) is authornized to purchase and sell from time to time on behalf of the
Company the classes of United States dollar sccurities, described herein, subject to the specificd
limitations and ratings, and subject to any limitatiens that may be fixed from time 10 time by the
Management Committee of the Company

Securitics in the short-term portfolio will consist of those maturing not later than
one ycar from date of purchase. Securities 1n the intermediate-term portfolio will consist of
those maturing from one to five years from date of purchase.

L. SHOR I1ERM PORTFOLIO

Investments and Credit Quality (Sce Item 11 this section)
U.S Treasury obligations

Federal Agency obligations

Bank obligations (Doinestic and Curodollar)

1.
2.
3.

U.S. and foreign banks Timc deposits, money market demand accounts,
certificates of deposit, bankers’ acceptances, letter of credit-backed paper,
and commercial paper 1ssued by domestic bank holding companies and
foreign bank owned lunding subsidiaries

Minimum equity of $300 million for U S banks: $1 billion lor foreign
banks.

Thompson Financial Services rating of B/C (domestic banks) or 1/HI
(foreign banks)

Moody’s Aa long-lerm deposit rating., or Moody's Aa or S&P AA or Fiich
long-term debt ratings. A1/PI ratings on short-term deposils and
commercial paper In the absence of Jong-term ratings, Thompson
Financial Services ratings are acceptable

Commercial Paper (U. 8. and non-U.S.) Asset-backed and non assct-backed

Long-term debt ratings o Aa/AA, short-term ratings of A1/P1. Ifan
issuer docs not have a long-term debt rating, S&P common stock rating of
A or better may be substituted for this debt requirement  In the case of
asset-backed paper, the issuer may be backed by a letter ol credit from a
financial institution with a long-term debt rating of AA or better

Repurchase Agreements

Overnight or term repos up to 30-day maturity

Collateral coverage of not less than 102% (bascd upon current market
value plus accrued interest), using Government, federal agencies and
obligations of banks which otherwise meet the criteria of this policy

Ovemight Institutional Money Market Funds

a.

Minimum equity of $1 billion

B-5



7.

10.
11.

Moncey market mutual funds organized under the laws of the United States
or any state thereof which have daily pricing and daily redemption
featurcs and mvest at least ninety percent (90%) of their assets in the
investments described in the investment policy

Tax-exempt and taxable municipal securitics -

a

General obligation notes; state and municipal authorities. school districts
and other revenuc notes and bonds; variable rate demand/Put notes and
bonds; and Daily, Weekly, Monthly Floaters.

- Long-term debt ratings of Aa by Standard & Poor’s. Moody's or
Fitch

- Short-term debt ratings of MIG-1/VMIG-1 or SP-1/A-]

- Long-term ratings of Aa and AA on issues nsured by Municipal
Bond Insurance Association (MBIA); Financial Guaranty
Insurance Company (1'‘GIC), and Bond Investors Guaranty
Insurance Company (BIG).

- In the casc of variable rate/Put bonds, underlymg 1ssucr must be
rated A by at lcast one of the rating agencies If the underlying
1ssuer’s rating is no higher than A, then the issue must be
supported by an irrevocable letter of credit 1ssued by a bank
qualifying under

- the above credit quality standards.

Tax-exempt commercial paper

- Long-term debt ratings of Aa or AA , or backed by a letter of
credit from a financial wnstitution rated AA, commercial paper
ratings of Al or P1.

Variable Rate Preferred Stock

Issuer’s equily must mee! mimimum standards outlined above.
Long-term debt ratings of Aa/AA.

Corporate Obligations

Floating and fixed ratcs credit rating by at {cast one rating agency of AA.

Broker LLC private investment funds ratcd AAA.
Credit Quality Excepiion-

Long-term rating requirements as stated above are Aa by Moody's and/or
AA by Standard and Poor’s. 7This requircment is modified to the extent
that up 1o 25% of total securitics in short and intermediate-term portfolios
may carry a rating of A by Moody’s and/or A by Standard and Poor’s or
Fuch.

INTERMEDIATE-TERM PORTFOLIO

Credit requircments for these 1ssucs must adhere to the same standards as
short-term 1ssues  If the total of the short-term and intermediate-term
portfolios exceeds $100 million. then no more than 50% of the total
investments may be placed in the intermediate-term portfolio
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All instruments included in the short-term portfolio

Corporate Notes and Bonds, both Fixed and Floating rates.

Corporate Notes and Bonds with Put Features

- Puts must be at par and unconditional, date thereof to be considered final
maturity dale.

Eurodollar and Yankee Notes and Bonds.

Term Cerlificates of Deposil issued by U S and foreign banks

Floating Rate Instruments —

a. Domestic and Eurodollar certificates of deposit and notes

b. Variablc Coupon Rencwable Notes.

Assct-backed secunties, defined as

a Government National Mortgage Association (GNMA) Pass-"l hrough
Certificates.

b Federal National Mortgage Assoclation (FNMA) Morigage-Backed
Sceuritics.

c. Federal Home [.oan Mortgage Corporation (FIILMC) Participation
Ceruficates.

d Collaterahized Mortgage Obhigations (CMOs) 1ssued by I'ederal Home
Loan Mortgage Corporation and Wail Street dealer-sponsored special
purpose corporations

c Auto Loan or Credit Card-backed Notes issued by various finance
companies.

PORTOLIO LIMITS

—

a D

1J 8§ Treasury obligations — no limits.
Federal Agency obligations — not more than 50% ol the total porilolo.
Bank obligations

a. Any single issuer is limited to 10% of total portfolio

b. Total bank related obligations may not exceed 50% of total portfolio

c. Foreign bank obligations may not exceed 25% of the total portfolio.

Commercial Paper

a. Any single issuer is limited to 10% of the total portfolio

b. Not more than 50% of the total portfolio may be invested in commercial
papcr.

c Not more than 25% of the total portfolio may be invested in forcign

commecrceial paper (excluding foreign bank related commercial paper)
Repurchase Agreements
a. No limits on total repurchase agreenents.
b Any approved dealer is limited to 10% of total portfolio.
Tax-exempt and taxable secunties

a. Any single 1ssuer 1s bmited to 10% of total portfolio.
b Total 1ax-exempt obligations shall not exceed 2%

Varnable Rate Preferred Stock



b.

Any single issucr is limited to 5% of the total portfolio. with a maximum
of 5% of any single issue

Total Vanable Rate Preferred Stock may not exceed 10% of the total
portfolio.

Corporate obligations (other than bank obligations)

a. Any simgle issuc is limited to 10% of total portfolio

b. Corporate obligations may not exceed 50% of total portiolio.

Miscellancous

a Obligations of any one industry shall not exceed 25% of the total Portfolio,
with the exception of 50% hmitation for bank related ebhigations.

b Not more than 5% of the total portfolio may be invested in any category or
obligation of any issuer not covered by the limitations or credit standards
established above, provided the investment within this imitation arc
consistent with the objectives of the portfolio.

c. The total of all securities issued by foretgn governments and agencies,
foreign supra-national corporations, U.S. subsidiarics of foreign
corporations, and forcign banks (including U S subsidiaries) shall not
exceed 50% of the total portfolio with no more than 10% of the total
pertfolio invested in any one country

d. The total hmitations on Federal Agency, Commercial Paper, bank

]

abligations and corporate obligations will not apply when the total of the
short-term and intermediate portfolios $200 million or less

Any single issuer cannot exceed the lesser of $50 million or 10% of the
portlolio.



REDAC I'ED EXHIBIT 2C

RAILROAD OPERATING AGREEMENT

THIS RAILROAD OPERATING AGREEMENT (*“Agreement™) is made and
entered into as of this ____ day of , 2008, by and among ’an Am
Southern LLC. a Delaware limited liability company (*“Pan Am Southern™), Springficld
I'erminal Railway Company (*Springfield Terminal™), Pan Am Railways. Inc (“Pan
Am") and Norfolk Southern Railway Company (“NSR™). Each of Pan Am Southern,
Springficld Terminal, Pan Am and NSR 1s sometimes referred to as a “Party™ and
collectively as “Parties.”

RECITALS

WHEREAS, Pan Am, on behalf of itself and its subsidiarics, Boston and Maine
Corporation (“B&M™). Springfield Terminal (collcctively with Pan Am and B&M, the
“Pan Am System Parties™) and NSR cntered into a Transaction Agreement (the
“Transaction Agreement™), dated as of [ 1. 2008, which provides. among other
things. for NSR and B&M to form Pan Am Southern pursuant to a Limited Liability
Company Agreement of Pan Am Southern between NSR and B&M, dated asof [ ].
2008 (the “LL.C Agrcement™), and

WHEREAS, prior to Closing, as defined 1n the Transacuion Agreement,
Springficld Terminal was responsible for performing the administrative and railroad
maimtenance and operating tasks involved in the rail transportation system for the then-
existing Springficld lerminal system (the portion of such system as is not included 1n the
Pan Am Southern Assets (as hereinalter defined) bemg defined as “*Remaining
Springfield Terminal Assets™), and

WIHEREAS, the Transaction Agreement provides for B&M and the other Pan
Am System Partics to scfl in part and contribute in part certain railroad lines and trackage
rights constituting a portion of the Springfield Terminal system and owned or operated
generally in New York, Vermont, Connecticut, Massachusetts. and New ITampshire (the
portions of which that arc to be sold and contributed being the “Line™, as more
specifically defined in the Transaction Agreement) and certain other related assets, all of
which were previously operated in a unified manner with other railroad lines and
trackage rights by one or more of the Pan Am System Parties (together with the Line, the
*Pan Am Southern Assets”™. as more specifically defined as the Assets in the Transaction
Agreement) to Pan Am Southern (the *Pan Am Contribution™); and

WIHEREAS, as a result of the Pan Am Contribution, the Pan Am Southern Asscts
previously opcrated in a unified manner will, afier Closing, be operated by two cntities,
Pan Am Southern (as to the Pan Am Southern Assets) and Springfield Terminal (as to the
Remaining Springfield 'erminal Assets); and

WHEREAS, thc Transaction Agreement contemplates that railroad operations
over the Line, including the quoting of Rates and Allowances (as dcfined in the
Transportation Agreement Assignment and Division Allocation Agreement, hercinafier



defincd). imually will be performed on behalf of Pan Am Southern by a railroad operator
(the *Railroad Operator™) and that the imtial Ralroad Operator shall be Springficld
Terminal; and

WHEREAS, NSR, Pan Am Southern and Springfield Terminal have entered into
an agreement (the “Transportation Agrecment Assignment and Division Allocation
Agrecment™) pursuant (o which, among other things, the Railroad Opcrator will quole
Rates and Allowances, and allocate revenucs to be collected, on behalf of Pan Am
Southern and Springficld Ternunal, and

WHEREAS, the Pan Am System Partics and Pan Am Southern have entered into
an agrcement (the “Miscellancous Assignment and Assumption Agreement™) pursuant to
which, among other things, each member ol the Pan Am System Parties has assigned to
Pan Am Southern all of their respective nights and obligations to certain contracts,
agrecments, leases and licenscs pursuant to which third partics have nights with respect to
thc Pan Am Southern Asscts, including, without limitation, the lateral and perpendicular
fiber and wire agreements, pipelinc agreements. rental agreements, clearance agreements,
agreements concerming the performance of any grade crossing facility mamtenance,
repair and inspection obligations (such agreements as assigned and as entered into after
the date hercof pursuant to Section 4(b), the “Ancillary Agreements™); and

WIIEREAS, Pan Am Southcrn and NSR have entered into an agrecment (the
“NSR Joint Use Agrcement™) pursuant to which, among other things, Pan Am Southern
will provide certain haulage scrvices to NSR and has commutted to certain service
standards with regard to the provision of those haulage services, and

WHEREAS, NSR, Pan Am, B&M and Springfield Terminal obtaned the prier
conscnt of the Surface Trunsportation Board to consummate the transactions set forth in
the Transaction Agreement, including the authority 1o enter into, and perform pursuant 1o,
this Agreement;

WHEREAS, the Partics desire to enter into this Agreement to, among other
things, set forth (1) the obligations of Springfield Terminal as the Railroad Operator and
(1) the compensation to be paid to Springficld Terminal therefor;

WHEREAS, the Parties desire that Springficld Terminal incur certain operating
cxpenses on behalf of Pun Am Southem and be reimbursed therefor in the manner
described in Appendices C and D and that Springficld Terminal pay all of Pan Am
Southern’s other operating expenscs out of Pan Am Southern’s accounts and using Pan
Am Southern’s funds, provided that certain of such expenses may be subject to
indemnification from Springficld Terminal as provided 1n this Agreement, the
Transaction Agreement or other agreements contcmplated by the Transaction Agreement,

NOW, THEREFORE, with reference to the foregomng facts and in consideration
of the mutual agreements and understandings sct forth herein, the Parties hereto,
intending to be legally bound, agree as follows-



SECTION 1. DEFINITIONS

(a) Interpretation Generally

Unless otherwise defined herein. all words, terms and phrascs uscd in this
Agrcement shall be construed 1 accordance with the gencrally applicable definition or
meaning of such words, terms and phrases 1n the railroad industry

(b) Capitalized Terms

Appendix D contains several terms that are defined therein. All other capitalized
terms shall have the defined meaning set forth below:

“Additional Repair Item™ shall have the meaning given to that term in Section
3(a)ii)(A).

“Administrative Services™ shall have the meaning given 1o that term 1n Section

2(a)(1).

“Agreement” shall have the meaning given to that term in the introductory
paragraph

“Ancillary Agreements™ shall have the meaning given to that term in the
Recitals

“Aver Switching Agreement” shall mean that switching agreement by and
between Spnngficld 1crminal and Pan Am Southern, dated as of | ], pursuant to which
Pan Am Southern provides to Springfield Termunul certamn switching services generally
between CPF 312 and Ayer, MA. as 18 more definitively set forth therein and in the
schematic attached thercto

“B&M™ shall have the meaning given to that term in the Recitals

“Claim” or “Claims” shall mean any and all claims, demands, losses (including
the loss of use), costs (including investigation, remedial and clean-up costs), expenses
(including attorneys’, consultants’ or experts” fees and expenscs), judgments, awards,
penalties, governmental action (including fines and liens), causes of action, hiens, suits or
lhability of every kind and nature suffered, including for exemplary, special or
consequential damages

*“Cleanup” shall mcan all actions, including investigations, required by Law to:
(1) clcanup, remove, treat or remediate 1lazardous Matenals 1n the environment, (2)
prevent the Release of Hazardous Matenals so that they do nol migrate, endanger or
threaten to endanger public health or welfare or the environment; (3) perform pre-
remedial studies and investigations and post-remedial monitoring and care, or (4) respond



to any government requests for mlormation or documents in any way relating w cleanup,
removal, treatment or remediation or potential cleanup, removal. treatment or
remediation of [lazardous Materials in the environment

“Delaware Courts™ shall have the meaning gven to that term in Section
17(c)(1)

“Designated Engineer™ shall mean, as o each of NSR and Springfield Termunal,
the cngincering representative that 1s a designated contact for matters relating to this
Agreement

“Dispute™ shall have the meatung given 1o that term 1n Seclion 17(a).
“Effective Date™ shall have the meaning given to that term 1n Section 11(a)

“Environmental Claim™ mecans any fine, claum, action, licn, cause of action,
investigation or notice by any Person alleging potenual liability (including potenual
liability for Cleanup costs, governmental responsc costs, natural resources damagcs,
property damages, personal injuries, or penalties) arising out of, based on or resulting
from (a) the presence. manufacture, processing. distribution, use, treatment, storage,
Release or threatened Release. disposal, transport or handling, of any Hazardous
Materials, or (b) circumstances {formung the basis of any violation of any Environmental *
Law

“Environmental Laws™ means all Laws relating o pollution or protection of
human health or the environment, including all Laws relating 1o Releases or threatened
Releases of Huzardous Materials or otherwise relating to the manulacture, processing,
distribution, usc. treatment, storage, Release, disposal. transport or handling of Hazardous
Materials, all Laws relaiing to record keeping, notification, disclosure anl reporting
requircments respecting Hazardous Matenials and all Laws relating to endangered or
threatened species of fish, wildhite and plants and natural resources

“Financial Activities™ shall have the meaning given to that term in Scction 4(c¢)

“Freight Railroad Service™ shall have the mcamng given to that term 1n Scection

2(a)(1)
*General Manager™ shall have the meaning given to that term n Section 2(b)

*“Governmental Action™ shall mean any applicable law, rule. regulation or
ordmance promulgated by any Governmental Authonty having junisdiction.

"Governmental Authority™ shall mean any nation or government, any state or
other political subdivision thercol, and any cntity cxcreising exceutive, legislative,
judmeial, regulatory or administrative functions of or pertaiming to government or any
mediation body or arbitral tribunal, including the STB



“Grade Crossing Facility Maintenance and Repair® shall have the meaning
given to that term in Secuion 3(a) (1)

“Hazardous Materials™ shall mean all substances defined as Hazardous
Substances, Onls, Pollutants or Contaminants tn the National O1l and 1asardous Sub-
stances Pollution Contingency Plan, 40 C F.R § 300 5, or defined as such by, or regu-
lated as such under, any Environmental Law

“Invoiced Party™ shall have the meaning given to that term m Section 14(a)
“Invoicing Party” shall have the mcaming given to that term 1n Scction 14(a).

“JOC™ shatl mean the Joint Opcrating Commuttee established by Section 5 3(c)
of the LLC Agreement

“Law™ shall mean any U.S. federal, state or local or foreign statute, law, rule,
regulation, ordinance, order, code, policy or rule of common law, now or hereafter in
effect and, in cach case, as amended, any binding judicial or admmistrative interpretation
thereof by a Governmental Authonity or otherwise, including any judicial or
administrative order, consent, decree or judgment

“Lien™ shall bave the meaning given (o that term in Scetion 9(h)(1).
*“Line™ shall have the meaning given to that term 1n the Recitals
“L1.C Agreement” shall have the meaming given (o that term in the Recitals

*Local Services™ shall mean those local services not necessary for completion of
the linc haul transportation, including, without limiation, loading or unloading, weighing
of cars. intra-plant switching, storage or warchousing The weighing of cars lor the
purposc of assessing transportation charges shall be a Local Service

“Local Service Charge™ shall mcan charges assessed for the provision of Local
Services

“Main Line” shall mean that portion of the Linc between Mechanicville, NY at
Milcpost 467 40, and a connection with Remaming Springfield Terminal Asscts at CPF
312 at Milcpost 311.97

“Maintenance and Inspection™ shall have the meamng given to that ierm 1n
Secction 3(a)IXA).

“Maintenance Item” shall have the meaning given to that term in Section

3(a)()(A)

“Management Committee™ shall mecan the management commutiee of Pan Am
Southem as provided for in the LLC Agreement



“MBTA” shall mecan the Massachusetts Bay 'l ransportation Authonty

“Misccllancous Assignment and Assumption Agreement™ shall have the
mcaning given to that term 1n the Recnals

“Monthly Statement™ shall have the meaning given to that term in Section 14(a)
“NSR?” shall have the mcaning given (o that term in the introduciory paragraph

“NSR Joint Use Agreement™ shall have the mcaning given to that term in the
Recitals.

“Operating Fce Additive Element™ shall have the meaning ascribed to that term
in Scction 2 of Appendix C

“QOperating Fee Base Element” shall have the meaning ascrnibed to that term in
Section | of Appendix C

“Option Agreement™ shall mean that agrecment dated May 1, 2008 by and
among Pan Am., B&M and NSR, concerning the acquisition of an option to purchasc a
certain undivided interest in the Assets, as defined therein, among other things

“Pan Am™ shall have the meamng given to that term 1n the introductory
paragraph

“Pan Am Change in Controel” shall mean (1) the establishment of a voting trust
as described in 49 CF R Part 1613 — Guidelines for the Proper Use of Voling Trusts, or
any subsequent regulation, with regard to the acquisition of a controlling block ol voting
sccuritics of the Pan Am Member, Pan Am, B&M or Springfield Terminal, or any cntity
having direct or indirect control over any of the same, including but not rted to the Pan
Am Parent, (2) the submission to the STB of any application, petiion for cxemption, or
notice of exemption seeking approval, or cxemption fromn approval, to effect a change in
control of the Pan Am Member, Pan Am, B&M or Spnngficld Terminal or any entity
having direct or indirect control over any of the same, (3) any Permitted Transfer as
described in Section 9.2 clauses (I) or (g) of the LLC Agreement, or (4) not taking into
account thec Pan Am Member’s membership interest in Pan Am Southern, the sale,
transfer or other distnibution of all or substantally all of the asscts of the Pan Am
Member, Pan Am, B&M or Springfield Terminal

“Pan Am Contribution” shall have the meaning given to that term n the
Recitals

“Pan Am Member™ shall mcan B&M or any permitted transfcrec of its
membership mnterest i Pan Am Southern under the LLC Agreement.
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*Pan Am Parent” shall mean Pan Am bystems, [nc , a Flonida corporation. and
thc ultimate parent of the Pan Am System Parties

“Pan Am Southern™ shall have the meaning given to that term 1n the
introductory paragraph

“Pan Am Southern Assets™ shali have the meaming given to that term in the
Recitals.

“Pan Am System Parties™ shall have the meaming given to that tenin m the
Recitals

“Party™ or “Partics™ shall have the meaning given to that term in the
introductory paragraph

*Person® shall mean an individual or a partnership, corporation, trust,
assoctation, limited habihity company, Governmental Authority or other entily.

“Railroad Operator™ shall have the meaning given to that term 1n the Recrtals.

“Release” shall mean any releasc, spill, emission, discharge, leaking, pumping,
injection, deposit, disposal, or lcaching into the enyironment (including ambient arr,
surface water, groundwater and surface or subsurface strata) or into or out ol any
property of any Hazardous Matenal, including the movement of Hazardous Materials
through or in the air. swil, surface water, groundwater or property

“Remaining Springfield Terminal Assets™ shall have the meaning given to that
term in the Receitals

“Required Personnel and Tools™ shall have the meamny given to that term 1n
Secuon 9(d)(11)

*Rules™ shall have the mecaning given to that term 1n Section 17(c)(1i)

“Springfield I'crminal”™ shall have the meaning given to that term 1n the
introductory paragraph

“Springfield Terminal Joint Lsc Agreement™ shall mean that joint vse
agreement by and among Pan Am Southern, Springfield 1 erminal and NSR, dated as of |
1. pursuant to which, umong other things, Pan Am Southern granted to Springficld
Termunal certain overhead trackage rights gencrally between CPF 312 and Harvard, MA
for the purposc of interchange with CSX Transportation, Inc. and lor service to both
existing and future customers on Springficld Termmal trachage south of Harvard.

“STB" shall mcan the Surface Transportation Board or any successor entity
thereto



“Swapped-out Property” shall have the meaning given to that term in Section
9(c)

“IL ransaction Agreement™ shalt have the meaning given to that term in the
Recitals

“Transportation Agrecement Assignment and Division Allocation Agreement™
shall have the meanming given to that term in the recitals

“Work™ shall mean all tasks, duties, obligations, services, requirements and
activitics of whatever kind or nature, cxpress or imphied, direct or incidental, to be
performed, and all items tangible and 1ntangible, to be provided by Springficld Terminal
pursuant to this Agrecment

(c) Construction of Certain T'erms and Phrases

Unless the context otherwise requires. (1) words of any gender include cach other
gender, (11) words using the smgular or plural number also include the plural or singular
numbcr, respectively; (1) the terms “hereof,” “herein,” “hercby™ and denvative or
similar words refer to this entire Agreement, (1v) the terms “Article™ or “Scetion” refers
to the specificd Article or Section of this Agreement, (v) the terms “and” and “or”
include the term *“and/or” when the context 1s appropriate, (vi) the terms “mclude” or
“meluding” also include the words “without limitation™ when the context is appropnate
All accounting terms used herein and not cxpressly defined hercin shall have the
meamngs given to them under generally accepted accounung principles, as in effect in
the United States of America  All dollar amounts set forth herein are in United Stales
currency  Whencver this Agreement refers (o an Appendix, Exhibit or Schedule attached
hereto. the Appendix. Exhibit or Schedule shall be deemed to be smcorporated by
reference  References herein to any agreement or contract mean such agreement or
contract as amended.

SECTION 2. DESIGNATED RAILROAD OPERATOR
(a) Engagemcnt of Springficld I'crmunal as Designated Railroad Operator

(1) Pan Am Southern hereby retans and engages Sprnngficld
Terminal, and Springfield Terminal agrecs, to become and act as the designated Railroad
Opcrator for the Line, to manage, admimster, supervise, perform and provide all ratlroad
services over the Line (the “Freight Railroad Service™) on behalf’ of Pan Am Southern,
including but not hmited to Local Scrvices, maintaining, dispatching and providing
transportation rail scrvices over the Line, and 1o provide all of the management.
administration, supervision and performance of all general and admimistrative scrvices
necessary or appropriate to the conduct of the business of Pan Am Southern
(“Admunistrative Services™), including, but not imited to accounting, treasury and tax
services, legal scrvices, claims handhing, information technology services, ancillary
agreement management, human resources and labor rclauons services, and, pursuant to
the Transportation Agreement Assignment and Divisions Allocation Agreement, the
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billing and colicction of all Local Service Charges and revenues [or railroad
transportation. and the quotation of rates, on behalf of Pan Am Southern The
Adnunistrative Services also include the performance of all functions assigned Lo the
Railroad Operator under the LLC Agreement. including without limatation (1) the
preparation of the Budget and the Business Plan (each as defined in the LLC Agreement)
as provided in Scction 5 7(a) of the LLC Agrcement and (i) the performance of
accounting functions and preparation and delivery of financial reports as provided in
Section 7 of the LLC Agreement

(i Tt 1s the intention of the Parties that Scetion 2(a)(i} be read
cxpansively 1n order to ciTectuate the mtention of this Agreement as set forth in the
Recitals Notwithstanding the gencrahity of the forcgoing, the Freight Railroad Service
shall include, among other things, the specific items set forth in Appendix A - Spccific
Freight Railroad Service Obligations.

()  Springficld Termimal shall be authonzed to negotiate and pay, on
behall of Pan Am Southern, certain costs, invoices and cluims (such as payment for
freight claims, taxes, or leases or other expenses that Pan Am Southern is imtially
oblhigated to pay). Nothing in this Agreement (pursuant to which Springfield Terminal
acts as a contractor to Pan Am Southern) 1s meant to modify the allocation of hability,
costs or obligations pursuant to the Transaction Agreement or any other JV Transaction
Agrcement (as defined in the LLC Agreement), entered into contemporaneously with this
Agrcement or otherwisc By way of illustration only, and without mntending to modify
the foregoing, pursuant to the NS Joint Use Agreement, Pan Am Southemn 1s not to settle
without NSR 1nput certain clatms for which NSR provides an indemmfication pursuant to
that agreement The provisions of Section 4(a)(111) of this Agreement dictate the
responsibilitics that Springficld Terminal has with regard (o freight claim settlement vis a
vis Pan Am Southern. If, as1s the casc under the NS Joint Use Agreement, Pan Am
Southern has an obligation to consult with NSR with regard to certain clanns, the
provisions of this Agreement are not meant to modify that consultation requirement, and
Springfield Terminal, as Pan Am Southem’s contractor, 1s required to comply with that
consultation requircment  Simularly, and by way of further illustration only, any
requircment sct forth herem for Springfield Terminal to pay, as a contractor hereunder
but using Pan Am Southern funds, invoices for certain claims shall have no effect upon
any requirement found in the Transaction Agreement or other JV 'l ransaction Agreement
for indemnification of Springfield Terminal

(iv)  Springfield Terminal shall not, by reason of this Agrecment, have
any nght to pcrmit any rail carrier access to operate or use the Line or the other Pan Am
Southern Assets.

(b)  General Manager
(1) Spnngficld Terminal shall appoint an individual (“General

Manager™) who shall manage and supervise the opcration, maintcnance and use of the
Pan Am Southern Assets 1n accordance with this Agreement and directives and policics



of Pan Am Southem Pan Am Southern acknowledges that the General Manager also
shall have responsibilitics with regard to Pan Am operations  Notwithstanding the
forcgoing, Springficld Termunal agrees that the General Manager shall perform his or her
responsibilities on an impartiai and non-discrininatory basis as between Pan Am
Southern and Pan Am  Springfield Ternunal shall promptly appoint a new General
Manager to fill any vacancy caused by the retrement, removal or otherwise long-term
unavailability of the then-current General Manager

(n)  Pan Am Southern may rcquire that Springficld Terminal remove,
and Spung(icld Terminal shall promptly remove, the current General Manager at any
time for serious misconduct, which shall mean conduct that would make 1t unreasonablc
to retain the General Manager as manager of Pan Am Southern’s business, including but
not limited to conduct such as: (A) violation of applicable alcohol or drug usc policics,
(B) fraud, (C) ecmbczzlement or other act of dishonesty against Pan Am Southem, Pan
Am or NSR or any of their customers or suppliers. (D} activitics willfully undertaken by
the General Manager which refiect adversely upon the reputation of Pan Am Southemn,
Pan Am or NSR, (E) refusal to perform or substantial neglect of the responsibihitics
assigned 1o the General Manager. (F) failure to perform his or her responsibilities on an
impartial and non-discriminatory basis as between Pan Am Southern and Pan Am afler
45-days’ written notice from Pan Am Southern or Pan Am descnibing such lailure, (G)
any violation of law or rule or regulation of any Governmental Authority which rcsults in
scrious advcrsc consequences 1o Pan Am Southern, Pan Am or NSR, or (11} any matenial
violation of any directive or pohicy of Pan Am Southern

SECTION 3. MAINTENANCE OF THE RAILROAD PREMISES

(2) Without intending to imzi the provisions of Section 2(al1), the Parties
mtend that the Freight Railroad Senvices that Springlield ‘1 erminal shall provide and
perform include the (ollowing

{n Maintenance and Inspection

(A)  Spnngficld Termmal shall provide inspection and
maintenance and repair (the “Maintenance and Inspection,™ any specified ilem of which
may be referred to as a “*Maintenance Item™) of the L.ine’s night-of-way, track, siructures,
communications and signals fixtures and appurtcnances.

(B)  Springficld Terminal and Pan Am Southern shall quarterly
meet 1o review the maintcnance program, and Springficld Terminal and Pan Am
Southern shall mutually determine any adjustments thereto

{n) Additional Mainienance and Repair

(A)  Springficld Terminal shall provide, or cause to be provided,
any repair or upgrade item (hat is not a Mainienance Item (an “Additional Reparr Item™)
that 1s required in order to keep the Asscts (including the Line) 1n good operating
condition
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{B) Such Additional Repair ltems include, but are not hnmuted
to, any capital maintenance, or other maintenance, repair, upgrade or other additronal
maintenance items causcd by. (u) an unforeseen or unanticipated condition, (v) a casually
loss or damage, including but not limited to a deraillment involving any camer operating
on the Line or third-party cvents such as an automobile accident damaging any portion of
a grade crossing, the associated gates, signalization or waming devices, (w) a force
majcure cvent as described 1n Section 18, (x) a Governmental Action (including a change
n regulatory compliance requirements), mandate, order, judgment or award by a
Governmental Authority with junisdiction over the Line or rail transport thercover, (y)
environmental investigation, cleanup or remediation required by Governmental Action or
by the performance of the Freight Rail Services and Maintenance and Inspection or the
Additional Repair ltems pursuant to this Agreement, or (z) other like condition or
occurrence, but 1n any event the Additional Repair [tems shall not include those 1tems
that arc Capital Projects (as defined in the LLC Agrecement).

(in)  Grade Crossing Facility Maintenance and Repair

Springfield Termunal shall fulfill, or causc to be fulfilled, any grade
crossing facility maintenance, repair and inspection obligation (“Grade Crossing Facility
Maintenance and Repair’™) of Pan Am Southem arising from the creation or mainienance
of any public highway-railroad grade crossing or private grade crossing, including any
present or future obligations that may anise as a result of the receipt of funding or other
support from a Governmental Authority for the grade crossing waming devices or other
highway-ralroad grade crossing facility such s those assigned pursuant to the
Miscellaneous Assignment and Assumption Agreement and hsted in Appendix B -
Assigned Grade Crossing Agreements or otherwise governing such facilities regardless ot
the lact that smd agreement(s) may not have been assigned 1o Pan Am Southern

(b) Minimum Standards.

Springficld ‘I'erminal shall heep and maintain the Pan Am Southerm Asscts,
including any buildings or other structurcs n current use or leased or occupied by
Springficld Terminal on the Closing Date (as defined in the Transaction Agreement), (a)
in good operating condition and repair in a manner consistent with sound, accepted
cngineering principles and maintain the Main Line of the Line at least to a mummum
condition cxisting as of the L{fecuve Date hereof until the complction of the certain
capital improvement projects descnibed 1n Schedule 2 5 of the Transaction Agreement
that would permit Federal Railroad Administration Class 3 standards (or any successor
standard thereto), capable of handhing cars of 286.000 lbs . after which Springficld
Termunal shall kecp and maintaun the Pan Am Southern Assets in good operating
condition and repair in a manner consistent with sound, accepted enginecrning principles
and mamtain the Main I 1ne of the Line at Icast to a mmimum existing as of the Eficctive
Date hercof until the completion of the certain capital improvement projects described 1n
Schedule 2 5 of the Transaction Agreement that would permit Federal Ralroad
Admimstration Class 3 standards (or any successor standard thereto), capable of handling
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cars of 286.000 Tbs  Springficld Terminal shall provide I'reight Railroad Senvices
rcasonably capablie of sausfying the services standards commtted to NSR n the Joint
Use Agreement

SECTION 4. SPECIFIC ADMINISTRATIVE SERVICES

Without intending to Iimut the provisions of Scction 2(a)(1), the Partics intend that
the Admumstrative Services that Springlicld ‘I'erminal shall provide and perform include
the following

(a) Claims Handling Services

(n Springficld Terminal shall provide a4 claims handhing service
including but not imited 1o claims intake and classificauon, fraud screening,
investigation, review and scttlement, and hitigation support  Pan Am Southern shall be
responsible for amounts owed 1o third parties with respecet to third party clums for which
Pan Am Southern 1s responsible and Springfield Terminal shall cause the payment of
such amounts from Pan Am Southermn’s accounts as and when duc

() L he Partics agree to cooperate in the defense of ¢laums to the
extent rcasonable and necessary, and to exceute all documents reasonably required to
enable the othier Party to recover amounts paid by or on behall of that Party on account of
such claims to persons other than the Parties herelo

(m)  Spningflicld Terminal shall have the authonty to settle, on behalf of
Pan Am Southern, claims handled under the claims handhng service provided such
scttlement does not exeeed $100.000 per incident  In afl other cases, Springfield
Termuinal shall consult with, and recens ¢ approval of, Pan Am Seuthem, pnior to settling
any claim pursuant to this Section 4{a)

(h) Anciliary Agreement Management

Springficld Terminal shall negotiate new pipe, wire and other such Ancillary
Agrcements, and shall manage all existing Ancillary Agreements  Pan Am Southern, and
not Springficlkd Termimal, shall be a party to new Ancillary Agreements  Springficld
Termunal shall report penodically (but no less ofien than quarterly) to Pan Am Southern
the nature and status of newly proposed and exccuted Ancillary Agreements. Springficld
Ternunal shall manage the Ancillary Agreements (those exasting on the Effective Date, as
well as those entered nto following the Effecuve Dale) on behalf of Pan Am Southern,
which such management shall include the collection and payment of such rents and fees
as required under such Ancillary Agreements, the providing and receipt of nolices and
other communications as required or advisable under such Ancillary Agreements, the
performance and receipt of the performance of such other acts including renewals or
terminations as may be required or advisable under such Ancillary Agreements, all in
accordance with the terms and conditions thereof



(c) Accounting

Spnngfield Terminal shall heep proper books of record and account 1n
which full and correct entnies shall be made of all Pan Am Southern transactions, costs,
cxpenses and revenues (“Fiancial Activities™), mcluding but not hmed to thosc
associated with the management of the Ancillary Agreements, the provision ot Local
Services, the assessment and collection of demurrage, and the assessment and collection
of transportation revenues  Such books of record and account shall be in accordance with
then-current generally aceepted accounting principles, but in any case shall be maintuned
for a period not less than seven (7) years from ats creanion  All Financial Activaties shall
be rcadily identifiable by distinct accounting codes and be reported 1n a maunner that
allows Pan Am Southern to comply with its ¢lection under Rev Proc 2002-65 The
baoks of record and account shall be owned by Pan Am Southern

(d) MBTA and Other Passcnper Service Interface.

Springfield Terminal, through the General Manager, shall constitutc the
primary commumecations and ncgotiations interface between MBTA and other passenger
service operators, on the one hand, and Pan Am Southern, on the other hand The
General Manager shall report from time to time, but no less than on a monthly basis, on
'matters of significant interest to Pan Am Southern regarding the relationship and
ncgotiations pursued under this Section 4(d), including but not linnted to matters
identificd by any member of the Management Commutiee.

(e) Trachage/Opcrating Rights Review

Springfield Terminal, through the Gencral Manager, shall consutute the
primary communications and oversight interlace between Pan Am Southem, on the one
hand, and the trackage/operating rights landlord, on the other hand The General
Manager shall report from time 10 time, but no less than on a monthly basis. on matters of
signiticant interest to Pan Am Southern regarding the relationship and oversight pursued
undcr this Scction 4(c), including but not hmited to matters 1dentified by any member of
the Management Commuttee.

SECTION 5. [INTENTIONALLY OMITTED]
SECTION 6. CONTRACTOR INDEMNIFICATION

Springfield Tcrminal shall indemnify, defend and hold harmless Pan Am
Southern, 11s members, and cach of the affiliated and subsidiary companics of the
foregoing (except Spnngfield Terminal itself), and cach of their respective directors,
officers, employecs and agents (collectively, the “Indemnified Parties™) from and against
any and all claims, fincs, penalties. demands, suits, hability, damages, losses, costs
(including, but not hmited to, attorncys’ fees) and cxpenses ansing from or in connection
with
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(a) (1) any alleged loss of life of or personal 1njury to the officers, employees or
agents of Springfield Terminal or the damage to or loss of the propenty of Sprningficld
Terminal, uts officers, employees or agents, ansing from. incident to or occurring in
connection with the performance by Springficld 1erminal ol its obhigations under this
Agreement or the presence of the officers, employees or agents of Springficld Terminal
on or around the Line and the other Pan Am Southern Asscts,

(1) except with respect lo persons and property covered by subsection (a)(1)
above, any alleged loss of life of or personal injury to any person or the loss of or damage
to any property ansing from, incident 1o or 1n connection with the neghgent acts or
omussions or willful misconduct of Spnngficld Terminal,

(b) any alleged violation of any law, statute, code, ordinance or regulation of
the United States or of any statc. county or municipal government (including, without
limitation, thosc relating to air, watcr, noisc, solid waste and other forms of
cnvironmental protection. contamination or pollution or to discrimination on any basis)
that resutts in whole or in part, dircctly or indirectly, from the activities of Spningficld
Terminal or its officers, agents. cmploycces or subcontractors related i any way o this
Agreement or from any other act or omussion of Spnngfield Terminal. uts officers, agents.
employees or subcontractors contributing to such violation, regardless of whether such
activitics, acts or omissions are intentional or negligent, and regadless of any
specification by Pan Am Southern without actual knowledge that it might vioiate any
such law, statule, code, ordinance or regulation

SECTION 7. RELATIONSHIP TO TRANSPORTED TRAFFIC

(a) Except pursuant to the Springfield 1erminal Joint Use Agreement and the
Ayecr Switching Agreement, no {rcight rail traffic transported over all or any portion of
the Pan Am Southern Asscts pursuant to this Agreement shull move in the revenue
waybill of Springficld | ermmal

(b) Springfield Terminal shall not, pursuant to this Agreement, on 1ts own
account or behalf

(1) parlicipate or appear In any rates, routes or divisions,

{n) establish rates, chargcs, scrvicc terms, routcs or divisions, or enter
inio any transportation contracts, or

(iii)  collect freight revenues or demurrage or detention charges

relating to any freight traffic whatsoever that 1s transported over all or any portion of the
Pan Am Southem Assets, though nothing 1n this Section 7(b) shall lumit 1ts nights or
responsibilities under etther the Transporiation Agreement Assignment and Divisions
Allocation Agrecment or the Springficld Terminal Jomt Use Agreement

(c) Springfield Terminal shall not, pursuant to this Agreement, have any nght
to require shippers or carriers to provide to it the naturc. level or eaistence of any rates or
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charges levied against, charged to or otherwise apphicable to shippers for traffic that
moves over all or any portion of the Pan Am Southem Assets pursuant to the NSR Joint
Use Agreement

SECTION 8. ENVIRONMENTAIL MATTERS

In performance of 1ts obhigations hereunder, Springficld Terminal shall
comply with all applicable laws, ordinanccs, rules, and regulations and all lawful orders
of any Governmental Authority including, without imitation, the Resource Conscrvation
and Recovery Act (42 USC § 6901 ct seq.), the Comprehensive Environmental Response,
Compensauon and Liability Act (42 USC § 9601 ct scq.) and the Toxic Substances
Control Act (15 USC § 2601 ct seq ) and all other laws pertaining to the generation,
handling, transportation, treatment, release, storage and disposal of municipal, sohd. and
hazardous matcnals, substances and wastes, pollutants and contaminants  Springfield
Termunal shall estabhish and maintan and. upon request of Pan Am Southerm, Pan Am or
NSR, furnish 1o Pan Am Southern, Pan Am and NSR appropriate records, receipts and
documents, papers and any other data or information covering or pertaining Lo the
generahion, handling, transportation, treatment, release, storage and disposal of any
municipal, solid or hazardous maternials, substances and wastes, pollutants and
contaminants.

SECTION 9. MISCELILANEOUS PROVISIONS APPLICABLE TO ALL WORK
PERFORMED

(a) Righi(s) of Entry for Freipzht Railroad Operations

Pan Am Southemn hereby provides Springfield Terminal with access to and use of
the Pan Am Southern Assets, under the terms and conditions of this Agreement, for the
purposces of providing the Freight Railroad Services and the Adnumistrative Services
Pan Am Southern, 1ts members, or their respective designated representatives, shall have
the right to enter upon the Pan Am Southemn Assets upon reasonable notice at any time
for the purposc of inspecting and examming the property, the facilitics, and the
performance of the obhigations o) Spningfield 1erminal hereunder

(h) Right(s) of Entry for Admimstrative Scrvices

Springficld Terminal grants to cach of Pan Am Southern, Pan Am and NSR
access, during normal business hours, to inspect and make copies of any and all books of
rccord and accounts relating to this Agreement, all of which shall be maintained by
Springfield Terminal at its headquarters in North Billerica, MA, or such other location as
Springfield Terminal shall specify to Pan Am Southern, Pan Am and NSR from {ime to
time

(c) Ownership of Matcrials.




Any rails, ties and other items of track, signaling equipment or other
matenals that Springlicld Terminal installs mto the Lme in futtheranee thereof shall
become the pruperty of Pan Am Southern  Any rails, tes and other items of track,
siymaling cquipment or other matenals that Spnngfickd [ennmal removes [rom the Lane
in furtherance thereol ("Swupped-out Property™) shall remain the property of Pun Am
Southemn Notwithstanding the loregomng. Springficld Ternunal may retawn such
Swappcd-out Property in partial payment for the services provided hercunder, valued at
market value, provided that Springlicld Ternunal shall provide a full accounting thereot
in accordance with Section 9{g).

(d) Provision of Equipment, Labor and Matenals

() Springfield Terminal shall fumish, and/or shall cause o be
furmshed, all labor, matenals. supplies, lools and equipment needed o perform the Work.

(ny  Sprngficld ‘I'ermunal shall be responsible at 1ls own risk and
expense for providing, traiming, mantaimng, fucling. servicing, licensing and replacmg
all employees, equipment and facilitics (employcces, traumng facilities for its employees.
locomotives, rolling stock maintenance equipment, office space, computer tacthities and
equipment, heenses, rul yards (other than those included in the Pan Am Southem
Asscts)), repartr facilities, engineening design and planning, customer service operations
and dispatch operations center and other such personncl, equipment, licenses and
property as may be rcasonable or required for Springfield Termunal’s provision of the
Freight Railroad Service and the Admuinistrative Services hereunder (“Required
Personnel and Tools™). Notwithstandmg that these Required Personnet and [ools may be
leased. licensed or otherwise held by Springfield Tenminal, as between Pan Am Southem
and Spnngficld 'l erminai, these Reguired Personnel and Tools shall be considered the
personnel and property ol Spnnglield lermunal  Springficld Terminal shall recerve no
addifronal compensation for the provision of the samc other than as1s set forth (n Section
10.

(m)  All equipment provided by Springfield Termunal to perionn the
Work shall be m good opcrating condition and shall conform to any and all apphcable
standards prescribed by the Association of American Railroads and the Federal Ralroad
Admumnstration for such type of cquipment

(v)  Spningfield Terminal shall cooperate with Pan Am Southern to
mantain and meet the metnic goals established by the JOC pursuant to Section 5 3(c) of

the L.I.C Agreement

(c) Condition of the Line and the Other Pan Am Southern Asscts.

Springficld Terminal accepts the Pan Am Southern Assets m a “where 1s,
as is” condilion, without recourse Lo Pan Am Southem. for the purposes of fulfilling 1ts
obligauons hercunder  Pan Am Southern makes no representation or warranty as o the
physical condiion of the Line and the other Pan Am Southern Assets, or the condition of
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the legal title thereto, nor does Pan Am Southern make any representation or warranty as
to the suitability or fitness of the Line and the other Pan Am Southern Assets for railroad
operaling purposcs or any other purpose

(1) Performance of the Work

(1) Spnngficld Ternunal shall usc 1ts best efforts to conduct the
Freight Ranlroad Service and the Admimstrative Services in a manner that mects or
cxcecds the highest standards attained by compcetitive scrvices

{1}  In performing 1ts obhigations under this Agrecment, Springficld
Terminal shall, at all tumes.

(A)  actin accordance with its then-current collective bargaming
agreements as 1{ the Pan Am Southern Assets were an integral part of the
Springficld Terminal railroad network;

(B)Y  observe and comply with any and all requirements of the
constituted public authoritics und with all applicable federal. state and local
statutes. ordinances, regulations and standards applicable to Spnngfield Terminal
or 1ts operation of the Pan Am Southermn Assels;

(C)  obtain all applicable approvals, authorizations, franchiscs,
licenses and permits of any Governmental Authonity as may be required;

(D)  use no less than the degree of care, shill, accuracy, qualty,
completeness and cflort as it uses tn performing the same or simular services on 1ts
own behalf,

(C)  cffectively guard agamst all aceidents on or damages to the
Pan Am Southern Asscts and its and others’ cmployees, agents and contractors,

(F)  cnsure that all of 1its employecs. agents and contractors are
fanuhar with. and comply with, all applicable operating, safety and roadway

worker rules, and

(G)  cooperate with, and permit 1inspection by, members of the
JOC m order to review comphance with this Agrecment

(m)  Safely and Operating Rules

Spring(icld Termunal shalt usc the utmost diligence 1n the prosecution of
the Work to effectively guard agawnst all accidents on or damages to the Pan Am
Southern Assets n 1ts performance of the Work. Springfield Termunal shall comply with
all applicable Pan Am Southern opcrating, safety and roadway worker rules when
performing the Work The Springfield Termnal Designaled Engineer shall cnsurc that
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all persons engaged in the Work are famihar with all apphcable Pan Am Southern
operating, safety and roadway worker rules  Springfield Terminal shall require its
cmployees and/or contractors, il any, to comply with all apphicable safety requirements
contained 1n the laws, ordinances, rules and regulations of any Governmental Authonty
having junisdiction over the Work

(8)  Accounting

Spongfield Tenminal shall keep proper books ot record and account 1n
which full and correct entries shall be made of all Springficld 1 erminal Financial
Acluiviucs that ansc from the nights and obhigations of Springfield Terminal pursuant to
this Agreement  Such books of record and account shall be 1n accordance wath then-
currcnt generally accepted accounting principles  All Financial Activitics shall be readily
identifiable by distinct accounting codes.

(h)  Licns

(1) Springfield Terminal shall not create, permut to be created, or
permit to remain undischarged, any contingent or actual lien, encumbrance or
charge (each a “Licn™) as to any of the Pan Am Southern Assets that (\) arise out
of the obligations 1t has undertaken pursuant to this Agreement; (y) involve
services, materials and/or supplics furmshed and/or delivered by Springfield
Terminal or its pcrmitied subcontractors. or (2) anse out of any iortgage,
conditional sale, security agreement or chattel morigage

() Sprngfield Terminal shall, within ten (10) days after acquiring
knowledge thereol, provide notice 1o Pan Am Southern, Pan Am and NSR ot any
Lien against the Line, any parl thereof, or any of the Pan Am Southern Asscts
Springficld Terminal shall, within ten (10) days after demand from Pan Am
Southern. Pan Am or NSR, causc the same to be discharged of record by
payment, deposit. bond. order of a court of competent junsdiction or otherwise

SFCTION 10. COMPENSATION

Pan Am Southemn shall pay to Springfield Terminal an Operating Fee Basc
Element and an Operating Fee Additive Element as provided 1in Appendix C — Operating
Fee and Appendix D — Operating Expense Accounting Plan.
SECTION 11. TERM AND TERMINATION

(@)  Effectve Date

This Agreement shall become effective following the latest date of* (i) the date
first written above; (1) following receipt of any required regulatory approvals or
exemplons, and (11i) following the expiration of any time periods required by the
1ssuance of labor notices by any of the Parties, should such labor notices be required
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(“Elfccuve Date™) The Parties shall determine the Effective Date through un exchange
of wnitten correspondence

(b) Tem.

‘T his Agreement shall commence on the Effective Date, and shall continue until
termmnated by mutual agreement  This Agreement may be terminated by Pan Am
Southern, without penalty or payment to any Party. upon a Pan Am Change of Control
This Agreement shall be terminated, without penalty or payment to any Party, should Pan
Am Southern abandon ils common carrier rights over all or substantially all of the Line
Ttis Agreement may be lerminated immediately by Pun Am Southem upon a matenal
breach of this Agrecement by Springficld Termnal

(<) No Releasc,

T'ermination of this Agreement shall not relieve or release any Party hereto from
any obligatiens assumed or from any hiability which may have ariscn or been incurred by
such Party under the terms of this Agrecment prior to termination hereofl

SECTION 12. INDEMNIFICATION

(a) Springfield Terminal shall reimburse and indemnify Pan Am Southern.
Pan Am and NSR for or on account ol*

(m any breach of this Agreement, and

(i) any fine, penalty, cost, or charge, and all expenses incurred in
connection therewith, that 15 imposed or assessed on, or against, such Parties by
reason of Springfield ‘I'ermunal’s non-compliance with any applicable federal,
state or local law, rule. regulation or order promulgated by any Governmental
Authority that relates 1o the provision of services hereunder.

without regard s to any contributory actions of Pan Am Southern, Pan Am or NSR.
Except as provided in Section 12(h), no expenditure made pursuant to this Section 12(a)
shall be included 1n the QOperating Fec Basc Clement, as defined in Appendix C, for
reumbursement or payment by Pan Am Southern pursuant o Section 10

(b)  To the extent feasible, Springfield Terminal shall detend the interests of
Pan Am Southern 1n any related legal proceeding anising oul of the matters referenced 1n
Scction 12(a)tn). and the cost of the conduct of the legal proceedings, including
attorneys’ fecs. shall be an expenditure that may be included in the Operating Fee Base
Element for reimbursement or payment by Pan Am Southem pursuant to Section 10,

(c) Springfield Termunal agrees to indemmnify, defend and hold harmless Pan
Am Southern. Pan Am and NSR from and against Claims arising from ts failure, or
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alleged failure, to comply with any applicable collecuive bargaming agreement., without
regard as to any contnbutory actions of Pan Am Southem. Pan Amn and NSR

(d)  Notwithstanding anything herem to the contrary, the Parties agree that to
the extent that there 1s an Environmental Claim, the Parties will jomtly pursuc
indemmnification from third parties and to the extent that the ctfort to obtain such third
party indcinmitication 1s not successful, Springfield Terminal shall indemnify Pan Amn
Southern, Pan Am and NSR to the extent provided under Seetion 12(a) as 1 there 15 no
third party indemmlication

(e} As a part of the consideration hercol, Spnngficld Termimal hereby agrees
that each and every one of its indemmity commutinents i this Agreement 1n favor of any
other Party hereto shall extend to and indemnify the parent or members (including, as to
Pan Am Southern. Pan Am and NSR), Norfolk Southern Corporation (on whose behalf,
with regard to this Agrecinent, the Parties agree that NSR may act), subsidiaries (except,
as to Pan Am, Springticld Termunal) and alfiliates of such other Party (except, as to Pan
Am Southern and Pan Am, Springlicld Termunal), and all of their respective directors,
officers, agenis and employees

(D Each of the Parties shall indemnity and hold harmless the other Parties
against any and all costs and payments. including benefits, allowances, and arbitration,
admmistrative and liigation expenscs, arising out of lawsuits, claims or gnevances
brought by or on behalt of its own employees or their collective bargaiming
represcnlatives. cither pursuant to employee protective conditions imposed by o
governmental agency upon the agency’s approval or exemption of this Agreement and
operations hereunder or pursuant to a collective bargaining agreement Tt s the Parties”
mtention that cach ol the Parties shall bear the full costs of protection of 1ts own
employees under emplovee protective conditions that may be imposed. and of grievances
filed by 1ts own employees arising under 1ts collective bargaining agreemenls with its
employees. Similarly cach Party agrees to mdemmnify and hold harmless the other Party
against any and all costs and payments, mcluding judgments, damages, attomeys’ fees
and htigation expenses. anising out of claims, lawsuits and actions brought by or on
behalf of 11s own employees pursuant to any provision of law, meluding common law,
and bascd on cmployment ansing out of the operations covered by this Apreement,
except to extent otherwise specifically provided in this Agreement

SECTION 13. INSURANCE

Springficld Terminal shall name each of Pan Am Southem, Pan Am and NSR as
an additional named insured under any comprehensive general hability, federal
employer’s hiability act, cargo [egal liability, automotive hability, railroad haszards, or
terrerism 1nsurance pohicics carmed by Springficld Terminal that would cover Springfield
‘I'erminal m 1its operations or activitics related to, on or over the Line or the other Pan Am
Southern Assets pursuant to this Agrecment.

SECTION 14. INVOICES AND PAYMENT OF BILLS



(a) On or before the 15" day of cach calendar month during the term of this
Agreement, the Party seeking to provide an invoice to another Party (the “Invoicing
Party™) shall prepare and deliver to the other Party (the “Invoiced Party™) and NSR a
statement sctting forth the charges to be invoiced, the basis for the charges, and any other
information relating to such charges that the Invoiced Party may rcasonably request in
connection with accounting for the usc of the services and nghts provided hereunder (the
“Monthly Stalement™) The Invoicing Party shall deliver the Monthly Statement to the
Invoiced Party’s designee in clectronic format, with a copy thercof to Pan Am and NSR.
The Invoiced Party shall make payment to Invoicing Party within sixty (60) days afier the
date of such Monthly Statement, with conflirmation of such payment provided to Pan Am
and NSR

(b)  Any dispute regarding the amount of a Monthly Statement shall be
reconciled between the Parties, and any adjustment resulting from such reconciliation
shall be reflecled 1n a subsequent Monthly Statement  If the Invoiced Party disputes any
portion of a Monthly Statcment, it shall ncvertheless pay such Monthly Statement in full
(unless such dispute involves a matenal amount 1n relation to the total amount of such
Monthly Statement), subject to adjustment upon resolution of the dispute, provided,
however, that (1) no exception to any charge i a Monthly Statement shall be honored,
recogmzed or considered 1f liled after the cxpiration of three (3) years from the date of
the Monthly Statement, and (1i) no invoice shall be rendered more than thres (3} years
(A) afier the last day of the calendar month in which the expense covered thercby 1s
incurred, or (B) 1n the case of charges disputed as to amount or habtlity, atter the amount
owcd or liahility therefor 1s established  Any claim for the adjustment ol a Monthly
Statement shall be deemed (o be waived 1f not male in writing within three (3) years afier
the date of the relevant Monthly Statement

SECTION 15. AUDLF

Pan Am Southern, Pan Am and NSR shall cach have the nght, at its own expense,
to audit the records of uny other Parly pertaining 1o the subject matter of this Agreement,
and any invoice 1ssucd by Springficld Terminal pursuant to this Agreement, provided
such audit 1s mnittated at any time within three (3) years of the date of the relevant invoice
Al such audits shall be conducted at reasonable intervals, locations and times. All such
audits shall be prosecuted with reasonable due diligence. Each agrees that all information
disclosed to 1t or 1ts representatives in connection with such an audit will be held in
strictest confidence and will not be disclosed to any third party (other than to an arbitrator
In conncction with an arbitration conducted pursuant to this Agreement or as required by
applicable law) Any adjustment resulting from an audit conducted pursuant to this
Section 15 with respect to which Springfield Termunal, Pan Am Southern, Pan Am and
NSR are in concurrcnce shall be reflected n 2 subscquent invoice.

SECTION 16. STATUS OF SPRINGFIELD TERMINAL
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(a) In the performance of the services described herein, Springfickl 'erminal
shall be an independent contractor of Pan Am Scuthemn Springficld Terminal shall have
managcrial control with respect to the provision of the Freight Railroad Services amd
Administrative Services provided hercunder  All personnel of Spnngfietd 'l eominal shall
be subject to the direction, supervision and control of Springficld Termmal and not Pan
Am Southern. Pan Am or NSR  Nothing herein shall be interpreted as creating an
association, partnership, joint venture or other joint undertaking between Springfield
Terminal and Pan Am Southern

(h) For the services provided by Springfield Termmal, including the provision
of equipment, Springfield Terminal may engage the scrvices of subcontractors or agents
to the cxtent consistent with Springticld Termunal’s collective bargaiming agreements

SECTION 17. DISPUTE RESOLUTION
(a) Reference to JOC

Any dispute, controversy or claim between the Parties and ansing out of or
relaling Lo this Agreement or the breach, termination or validity thereof (*Dispute™) shall
be referred to the JOC (for Pan Am Southern) for resolution and 1f the parties are unable
to reselve the dispute, 1t will be referred, 1n wriing. to the Management Commiltee {(for
Pan Am Southern) to resolve

(b) Reference for Formal Dispute Resolution

Any Dispute not resolved within sixty (60) days after receipt by any of the
involved Parties of wriiten notice of reference of such I'spute to the senior management
pursuant to Section 7(a). shall be submatted for formal dispute resolution, 1t at all, by
either Party tor formal dispute resolutton pursuani o Section 17(c)

(c) T'ormal Dispute Resolution.

mn Submigsion to Junsdiction

Each of the Parties hereby (1) conscnts Lo submit itself to the exclusive
junsdiction of any Federal or state court [ocated 1n the State of Delaware (the “Delaware
Couris™) in any action to enforce or 1n aid of the agreement to arbitrate in Section 17(b)
herein or for provisional rchicf to maintain the status quo or prevent ureparable harm
pending the appointment of the arbitrator, and to the non-exclusive junsdiction of the
Delawarc Courts for cnforcement of any award 1ssued hereunder, (i1) agrees that 1t will
not attempt to deny or defeat such personal jurisdiction by motion or other request for
leave from any such court, and (1) waives any objection based on forum non convemens
or any other ohjcction to venue thercof

{n) Dispute Resolution




Each ol the Partics hereby stipulates and agrees thal any Dispute that 1s
not resolved pursuant to Scction 17(a) will be submatted for formal dispule resolution. 1f
at all, to mandatory and binding arbitration, in Washington, D.C., by a single arbitrator,
under the Commercial Arbstration Rules and the Large Complex Case Procedures of the
AAA then 1in effect (the “*Rules™). under the following terms and conditions-

(m) Sclection of Arbitrator

A single independent arbitrator shall he appointed by the AAA using the
listing, ranking and striking procedure in the Rules  Any arbitrator appointed by the
AAA shall be a retired judge or 4 pracucing attorney with no less than {ifteen years of
expenence with large commercial cases and an experienced arbitrator.

(1v)  Conduct of Arbitration

The arbitration shall be held and the award shall be 1ssued 1in Washington,
D.C In addition to moncy damages, the arbitrator may award any remedy provided for
under applicable law and the terms ot this Agreement, including, without mitation,
specific performance or other forms of injunctive rehel The arbitrator shall apply the jaw
of the State of Delaware to the substance of the Dispute and will have no power or
authority, under the rules of the AAA or otherwise, to amend or disregard any provision
of this Agrecment

v) Replacement of Arbitrator

Should the arbitrator reluse or be unable (o proceed with arbitration
praceedings. a replacement arbitrator will be selected using the same method of selection
as thc ongmal arbitrator.

(vi)  Findings and Conclusions

The arbitrator will, atler reaching judgment and award, prepare and
distnibute to the partics a wnitlen award including the findings of fact and conclusions of
law relevant to such award and containing an opinion sctting forth the reasons for the
giving or denial of any award.

(v}  Time s of the [issence

The arbitrator 1s hereby instructed that time 1s of the essence n the
arbitration proceeding, and that the arbitrator shall have the nght and authonity te 1ssue

monetary sanctions against any party if, upon a showing that such party is unrcasonably
delaying the procceding

(vi) Temporary Equitable Relief

By agreeing to arbitration, the Parties do not intend to deprive any
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Delaware Court of its jurisdiction 10 1ssuc a pre-arbitral tnjuncuion, pre-arbitral
attachment. or other order 1n ind of arbitration proceedings and the enforcement of any
award Without prejudice to such provisional remedies as may be available under the
jurisdiciion of a Delawarc Court, the arbitrator shall have full authenity to grant
provisivnal remedies and to dircet the Partics to request that any court modify or vacate
any temporary or prelimunary rehef issued by such court, and to aw ard moncy damages
for the Lulure of any party to respect the arbitrator’s orders to that cffect

(vi) Consolidation

‘Lhe Parties are committed to the prompt and efficient resolution of
Disputes. Accordingly, 1f more than onc Disputc arise under this Agrcement and/or any
Ancillary Agreement and/or the Transaction Agreement or any other agreement
contemplated by the Transaction Agreement, such Disputes may be brought 1n a single
arbitration  If more than one arbitration is brought with respect to Disputes under such
agreements, then any Party may request that any arbitration or any new Dispute arising
under this Agreement or the Ancillary be consolhidated into any prior arbitration The new
Disputc or arbitration shall be so consolidated, provided that the arbitrator for the prior
{or first filed) arbitration determines that (x) the new Disputc or arbitration presents
significant 1ssucs of law or fact common with those 1n the pending arbitration, (y) no
Party would be unduly prejudiced and (z) consohdation under such circumstances would
not result 1n unduc dclay for the pnior arbitration  Any order of consolidation 1ssued by
such arhitrator shall be final and binding upon the parties. Unless the Parties otherwise
agree, the arbitrator appotnted first in time shall serve as the arbitrator for the
consohdated arbitration The Partics waive any night they have to appeal or to seck
mterpretation, revision or annulment of such order of consohidation under the Rules or in
any court The Partics agree that upen such an order of consolidation, they will promptly
disnuss any arbitration brought under this Agreement, the subject of which has been
consolidated into another arbitral proceeding

(vin} IDiscovery

Rccogmzang the express desire of the Parties for an expeditious means off
dispute resolution, the arbitrator will allow for hmited discovery as may be reasonable
under the circumstances

(ix)  Costs and Attorneys' I-ees

Notwithstanding any rule of the AAA to the contrary, the arbitrators
rendering judgment under this Scction 17(c) will have the power to award the costs of the
arbitration, inctuding reasonable atlomeys” fees and expenses {o the prevailing Party or
partics m the arbitration  In any action to enforce this agreement to arbitrate or any
arbitral award rendered hereunder, the court may award costs and altorneys™ lees against
the Party resisting cnforcement.

(x)  Misccllancous
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The arbitrator shall not have the power to award consequential or punitive
damages or to determine violations of criminal or antitrust laws  Penching the wntten
decision of the arbitrator, therc shall be no interruption in the transaction of business
under this Agreement, and all payntents in respect thereto shall be made 1n the same
manner as prior to the arising of the dispute until the matter n dispute shall have becn
fully determined by arbitration, and thereupon such payment or restitution shall be made
as requircd by the written decision of the arbitrator  An arbitrator’s award may be
appcealed in accord with Section 23 of the Uniform Arbitration Act

(d)  Asathird pany beneficiary, NSR may nitiate and prosecute arbitration
pursuant to Section 17(b) on behall of Pan Am Southern Pan Am Southern and
Springficld Terminal shall cooperatc with NSR 1n the Pan Am Southemn preparation for,
and the imtiation and prosecution of, such arbitration, at Pan Am Southern’s expense

SECTION 18. FORCE MAJEURE

The obligations, other than payment obhgations, of Spningfield Terminal under
this Agreement shall be subject to force majeure (including flood, earthquake, hurricane,
tornado, or other such severc weather or climatie condition, niot, wreck, derailment,
washout, cxplosion, Acts of God, act of terrorism and public enemy, war, blockage,
isurrcction, vandalism or sabotage, fire, stnke, lockout or labor dispute, embargoes or
AAR service orders, or governmental laws, orders or regulations, and other causes or
circumstances beyond the control of the Party mmvoking such force majeure as an excuse
for nonperformance), but only as long as, and to the extent that, such force majeure shall
reasonably prevent performance ol such obligations by the atlected Party In the cvent
that an cvent of force majcure impaurs Springlicld U'erminal’s ability to {ulfill its
obhgations to the other Partics under this Agreement, Springlicld Terminal shall fake all
commercidlly reasonable measures o restore performance of 1ts obligations in a timely
manner

SECTION 19. MISCELLANEOUS
(a) Natices

All notices, requests, demiands and other communications {collectively,
*“Notices™) given pursuant to this Agreement shall be in wnting, and shall be delivered by
personal service, courier, overmght delivery service, facsimile transmission {which must
be confirmed) or by United States registered or certified mail, postage prepaid, retugn
receipt requested, to the followang addresses
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If to Pan Am
Southem

With a copy lo NSR
and Pan Am

If to NSR

With a copy to

Ifto Pan Am

With 2 copy to:

Chairman

Pan Am Southern LLC

c/o Pan Am Railways, Inc

Iron Horse Park

North Billenica, MA 01862-1692

Mike R McClellan

Vice President — Intcrmodal and
Automotive Marketing

Norfolk Southern Corporation

Three Commercial Place

Norfolk. Virgima 23510-2191

Vice President - Law

Norfolk Southem Corporation
Three Commercial Place
Norfolk, VA 23510

(757) 629-2374

(757) 533-4872 (fax)

David A TFink

President

Pan Am Ratlways, Inc.

Tron Horse Park

North Billerica, MA 01862-1692
(978) 663-1186

(978) 663-6907 (fax)

Robert Culliford

Vice President Law

Pan Am Syslems, Inc

Iron Horse Park

North Billerica, MA 01862-1692
(603) 766-2002

(603) 766-2094 (fax)

26



I to Springlicld David A Tink
Termunal President
Spnngfield Terminal Railway Company
c/o Pan Am Ratlways, Inc
[ron Horse Park
North Billerica, MA 01862-1692
(978) 663-1186
(978) 663-6907 {(ax)

With a copy to Robert Culliford
Vice President Law
Pan Am Systems. Inc
Iron Horse Purk
North Bilicrica, MA 01862-1692
(603) 766-2002
(603) 766-2094 (far)

Any Nouce, other than a Notice sent by registered or certified mail, shall be effecuve
when received; a Notice sent by registered or certificd mail, postage prepaid retum
rcceipt requested, shall be effective on the earlier of when received or the third day
following deposit in the United States mails  Any Party may from time to time change 1ts
address for further Notices hercunder by giving notice to the other Parties in the manner
prescribed 1n this Scction.

(h Entirc_ Apreement.

This Agreement, including any attached exhibits and schedules, contam the sole
and cnfire agreement and understanding of the Parties with respect Lo the entire subject
matter of this Agrcement, and any and all prior discussions. negotiations, commitments
and understandings, whether oral or otherwise, related (o the subject matter of this
Agreement are hereby merged herein Nothing in this Agreement, express or implied, 15
intended to confer upon any Person other than the partics hereto any rights or remedies
under or by way of this Agrecment

(c)  Assignment

Springficld Tcrminal may not assign its rights or obligations under this
Agreement, and any attempted or purported assignment or any delegation of Springficld
Terminal’s dutics or obligations arising under this Agreement to any third party or entity
shall be deemed to be null and vord, and shall constitute a material breach by Spninglicld
Terminal of 1ts dutics and obligations under this Agreement

(d) Extcnsion, Waiver and Amendment

Any agreement on the part of a Party hereto to any cxtension or waiver shall be
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vahd 1f set forth 1n writing in an instrument signed by or on behalf ol such Party  The
wan er by any Party hereto of a breach of this Agreement shall not operate or be
construed as a waiver of any subsequent breach  1his Agreement may be amended only
by a written agreement executed by all ol the Parties to thus Agreement

(c) Conlidentiality

Except as provided by law or by rule, order. or regutation of any court or
regulatory ageney with junsdiction over the subject matter of this Agreement. or as may
be necessary or appropnate for a Party hereto to enforce 1ts rights under this Agreement,
durmg the term of this Agreement (including any extensions thereof), and for a period of
three (3) vears afier termination or expiration of this Agreement, the terms and provisions
of this Agreement and all information to which access 1s provided or which 1s obtained
hereunder will be kept confidential and will not be disclosed by any Party (o any person
other than members, officers, employees, and attorneys, without the prior wrilien
approval of the other Parties  Notwithstanding anything to the contrary, any Party may
disclose this Agreement 1n connection with an audit by 1ts external auditors, the Intemal
Revenuc Service or other tax authonty.

() Goveming Law

THE LAWS OF THE STATE OF DELAWART SHALT GOVERN THE
VALIDITY OF THIS AGREEMENT, TIIE CONSTRUCTION OF 1S TFRMS AND
THL INTERPRETATION OF THE RIGH1S AND DUTIES ARISING HERLUNDER
WITHOUT REGARD TO ITS PRINCIPLES OF CONE1ICTS OF LAW)S

(g) ' Judicial Interpretation.

Should any provision of this Agreement require judictal interpretution, 1t 1s agreed
that a court or other tribunal interpreting or construing the same shall not apply a
presumption that the terms hereo( shall be more strietly censtrued against any Person by
rcason ol the rule of construction that a document s to be construed more strictly against
the Person who itself or through 1ts agent prepared the same, 1t being agreed that all
Parties have participated 1n the preparation ol this Agreement

(h)  No Third Party Beneficranes.

Cxcept as expressly provided in this Agreement, this Agreement shall not benefit
or crcate any right or cause of action 1n or on behalf ol any Person other than the Partics
hereto. provided. however, that this Agreement will be binding upon, inure to the benefit
of, and be enforceable by, the Parties and their respeetive successors and permitted
assigns.

(i) Capuons

The varous captions of this Agreement arc for reference only and shall not bhe
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considered or referred o 1n resolving questions of interpretation of this Agreement.
Counterparts This Agreement may be executed 1n any number of counterparts, each of
which shall be deemed to be an original, but all of which together shall constitute one and
the same 1nstrument

() Costs and Attorueys’ Fees.

Whether or not the transactions contemplated hereby are consummated, cach of
the parties shall bear and pay all costs and expenses mcurred by it or on its behalf m
connection with the transacthions contemplated hereunder. including fees and expenses of
1ts own financial or other consultants, investment bankers, accountants and counsel

(k) Good Faith and Faurr Dealing.

The Parties agree to deal with one another on matters related to this Agreement
fairly, honestly, and in good faith “Good "aith™ mcans honesty 1n [act and observance of
rcasonable commercial standards and customs of fair dealing 1n the transportation
industry generally and of the intermodal, automotive and railroad transportation industry
in pariicular

[Signaturc Page Follows]
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IN WITNESS WIIEREOT, the partics have exccuted this Agreement as of the

date first above wnitten

NORFOLK SOUTHERN RAILWAY
COMPANY

By

Name-
Tatle
PAN AM SOUTHERN LL.C

By

Name:*
Title.

PAN AM RAILWAYS, INC.

By:

Name

Title:
SPRINGFIELD TERMINAL
RAILWAY COMPANY

By.

Name
Title-
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Appendix A Specific Freight Railroad Scrvice Obligations
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APPENDIX A - SPECIFIC FREIGIIT RAILROAD SERVICE OBLIGATIONS

Without intending to himit the provisions of Sectien 2(a)(1), the Freight Raifroad Service
shall include. among other things, the following specific 1items

(a) the provision ol haulage services and access for trackage nights as required of Pan
Am Southern pursuant to the NSR Joint Use Agrecment,

(b) consultation with the JOC,

(c) the development and provision of schedules and iumetables for regularly
scheduled trains operating over the l.ane, as well as any proposed modifications thereto,

(d)  heep and mantain the Asscts including the Linc in good operating condition and
repair in @ manner consisient with sound, accepted engineering principles and in reasonably good
condition for the use herein contemplated, taking all reasonable steps to ensure that any
mtcrruptions n scrvice will be kept to a mimmum,

(c) perform full customer accountability services (tracking services) for freight rail
shipments moved by Springficld Termunal pursuant to this Agreement, including but not hmuted
to car accountuing and traciny. and claims handhing services, to the same extent the same 18
provided on the Remaining Springfield Terminal Assets rail system,

(H at uts solc risk and capense, provide any and all training to 1ts cmployees,
contraclors or agents as is nccessary and advisable for Springfield Ternunal 1o perform its
obhigation under this Agreement;

(£} provide dispatching, scheduling and trallic movement control, switching and yard
services, for all trains over the Line, without discrimination at any time 1n favor of or agamnst any
Party except as may be sct forth 1n the NSR Joint Use Agreement or the Springfield ‘1 erminal
Joint Use Agreement, or otherwise as 1s set forth 1n accordance with written policies and
priorities of freight, type of railcar, sizc of train and triin destinations as may be established fromn
time to time by the General Manager in consultation and with the approval of Pan Am Southern.
and

(h)  weigh railcars which require weighing and fuel, sand and service locomotives
requining fucling, sanding and/or servicing;

(i) provide such labor and matcrials as may be required to perform, and perform,
light repairs on bad ordered raslcars as may be necessary to make such railcars legal and safe for
movement, or, for any such bad ordered railcars that cannot reasonably be made lcgal and safe
for movement, and arrange for the appropriate removal of the affected raillcar in accordance with
Pan Am Southern’s instructons,

Q) provide special services from time to time as 1 requested by Pan Am Southern
with respect to trains, locomotives and railcars; and



(k)  provide rerathng, wreching service or wrecking train service as may be required.
mncluding the repair and restoration of roadbedd, track, structurcs and the environment, as
promptly as possible.

)
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APPENDIX B ASSIGNED GRADI, CROSSING AGRECMENTS

[I'o be completed at Closmg.]
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_The Operating Fee shall consist of the following two clements
. . Operating Fec Base Element

xh- - . . ‘ ]
w:' . % i) As parhal progress p.l_\,mr.nl:. for the payment of the annual Operating I'ce Base Element,
4 uPan Am Southem shall mdke'monthly payments 1o Springfield 1 crminal in each calendar ycar
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' q 2. Operaliné Fee Additive Elcment
o For the first full fiscal year, and scparately for any partial fiscal year prior to the first full
_ fiscal year, following the Eifective Date dunng which Springficld Terminal serves as the
) "-; " Railroad Operator, Pan Am Southern:
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APPENDIX D — OPERATING EXPENSE ACCOUNTING PLAN

This Appendix D sets forth the methodology for determining (i
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Reports, Audit Rights and General Principles

Springlicld Termnal shall be responsible for generating the data called for by this
Appendix and shall update and provide to NSR and Pan Am Southern copies of all tables as of
the end of cach calendar year (o reflect changes applicable thercto for each such calendar year,
All such data, including without himitation underlying data uscd to calculate ratios and any and
all financial data of Springfield Terminal from which any such data is derived, shall be subject to
audit by NSR and by Pan Am Southem.
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EXHIBIT 2D

CAPITAL PROJECTS AND FACILITY MANAGEMENT AGREEMENT

This CAPITAL PROJECTS AND FACILITY MANAGEMENT AGREEMENT (this
“Agreement”) is entercd into as of this day of , 2008, by and among
Pan Am Southern LLC, a Delaware limited liability company (“Pan Am Southern”), Springficld
Terminal Railway Company, a Vermont company (“Springficld Terminal™), Pan Am Railways,
Inc., a Delaware corporation (“Pan Am™), and Norfolk Southern Railway Company, a Virginia
corporation (*Norfolk Southern™) Pan Am Southern, Springfield I'erminal. Pan Am and
Norfolk Southern arc referred to individually herein as a “Party” and collectively as the
“Parties™.

RECITALS:

WHEREAS, Pan Am, Boston and Maine Corporation (“B&M™), Springficld Terminal
(collectively with Pan Am and B&M, the “Pan Am Systcm Parties™), and Norfolk Southern
entered into a Transaction Agreement (the “Transaction Agrcement”), dated as of | 1
2008, which provides, among other things, for Norfolk Southern and B&M to form Pan Am
Southern pursuant to a limited Liability Company Agreement of Pan Am Southern between
Norfolk Southern and B&M, dated as of | ]. 2008 (the “LLC Agreement™); and

WIIEREAS, the Transaction Agreement provides for B&M and the other Pan Am
System Parties to sell in part, and contribute in part, certain railroad lines and trackage rights
owned or operatcd gencrally in New York, Vermont, Connecticut, Massachusetts, and New
Hampshire (the “Line”, as more specifically defined 1n the Transaction Agrecment) and certain
other related assets to Pan Am Southemn; and

WHEREAS, as contemplated by the Transaction Agreement, the Parties now wish to sct
forth the terms and conditions on which (i) the performance and oversight of Capital Projects and
Mechanicville Projccts (as hereinafter defined) will be allocated and (ii) Norfolk Southern will
oversee the hinng of the operators of Pan Am Southern’s intermodal facility in Ayer, MA,
automotive facility in Ayer, MA (upon the expiration of the leasc thereof to CSX Transportation,
Inc.), automotive facility to be constructed in Sanvel and intermodal/automotive facility to be
constructed in Mechanicville, NY (each a “Facility” and collectively the “Facilities™); and

WHEREAS, the Parties wish to have equal rights 1o observe the work performed in
connection with the Capital Projects; and

WHEREAS, Norfolk Southern can use 1ts remedies under the Master Norfolk Southern
Joint Use Agreement (as hereinafter defined) to terminate the Facility Opcerating Agreements (as
hereinafter defincd) that are entered into pursuant to this Agreement.

NOVW, THEREFORE, the Partics, intending to be legally bound, agree as follows:

SECTION 1. DEFINITIONS AND INTERPRETATION

(a) Interpretation Generally



Unless otherwise defined herern, all words, terms and phrases used in this Agreement

shall be construed 1n accordance with the gencrally applicable definition or meaning of such
words, terms and phrases in the railroad industry

(b)  Capitalized Terms.

All capitalized terms shall have the defined meaning set forth below-

“Agreement” shall have the meaning given to that term 1n the introductory paragraph.
“B&M?™ shall have the meaning given to that term in the Recitals.

“Capital Improvement Agreement” shall mean any agreement pursuant to which a

third party contractor shall cffect one or more Capital Projects for Pan Am Southern, which such
agreement shall in all cases include the Capital Project Specifications applicable to the Capital
Project.

“Capital 'rojects” shall mean those capital expenditurcs relating to the Linc as

approved in accordance with the LLC Agrecment, other than a Mechamicwille Project.

“Capital Project Specifications” shall mean the specifications and instructions

applicable to a Capital Project or a Mechamicville Project, as approved by the CPC 1n accordance
with the LL.C Agreement.

“CPC" shall mean the Caputal Project Commuttee of Pan Am Southem established

pursuant to the LI.C Agreement

4(b).

“Construction Bid Process” shall have the meaning given to that term 1n Section 2(c¢)
“Delaware Courts” shall have the meaning given to that term in Section 11(¢)(1).
“Disputce” shall have the meaning given Lo that term in Section 1 (a).

“Effective Date” shall have the mcaning given to that term 1n Section 8(a).

“Facility” and “Facilities” shall have the meaning given to those terms n the Recitals

“Facility Operating Agreement” shall have the meaning given to that lerm 1n Section

“Indemnificd Party” shall have the meaning given to that term in Scction 6(a)

“Indcmnifying Party” shal! have the meaning given to that term 1n Section 6(a)

rd



“JOC” shall mean the Joint Opcrating Commattee of Pan Am Southem cstablished
pursuant to the LLC Agrcement.

“JV Transaction Agrcement” shall have the meaning given (o that term in the LLC
Agreement.

“Line" shall have the meaning given to that term in the Recitals

“LIC Agreement” shall have the meaning given to that term in the Recitals

“Master Norfolk Southern Joint Use Agreement” shall mean the Master Norfolk
Southern Joint Usc Agreement, dated as of the datc hereof, by and among Pan Am Southern,
Springficld Termwmal and Norfolk Southern

“Mechanicville Bid PProcess” shall have the meaning given o that term in Section 2(d).

“Mechanicville Construction Agreement” shall have the meaning given to that term 1n
Section 2(d}

“Mechanicville Project™ shall mean a project retated to the construction of an
itermodal/automotive facility in Mechameville, New York as approved in accordance with the
LLC Agreement

“Norfolk Southern™ shall have the meaning gnven 1o that term in the introductory
paragraph.

“NS Entity™ shail have the meaning given to that term in Section 2(b)

“NS Option Project” shall have the meaning given to that tlerm in Scction 2(b)
“NS Project” shall have the meaning given to that term in Section 2(b)

“Opcrator Bid Process™ shall have the meaning given to that term 1n Scction 4(b).
“Pan Am” shall have the meamng given to that term 1n the introductory paragraph
“Pan Am Entity” shall mean Pan Am or an affiliated company of Pan Am.

“Pan Am System Parties” shall have the mecaning given to that term in the Recitals

“Party” and “Parties” shall have the mcaning given to those terms in the introductory
paragraph

“Pan Am Southern” shall have the meaning given to that term in the introductory
paragraph



“Railroad Operating Agreement” shall mean the Ralroad Operating Agreement. dated
as of the date hercof, by and among Pan Am Southern, Pan Am, Norfolk Southemn and
Springficld Terminal, gencrally concerming the railroad operating and administrative services
provided by Springiield Terminal for Pan Am Southem.

“Rules” shall have the meaning given to that term in Section 11(¢)(u).

“Springfield Terminal” shall have the meaning given fo that term 1n the introductory
paragraph.

“ST Facility Operation™ shall have the mecaming given to such term in Scection 4(a).
“ST Option Project” shall have the meaning given 1o such term 1n Section 2(a).
“ST Project” shall have the meaning given to such term 1n Section 2(a)
“Transaction Agreement™ shall have the meaning given to that term in the Recitals,

{c) Construction of Certain Terms and Phrases,

Unless the context otherwase requures. (1) words of uny pender include each other gender;
(11) words using the singular or plural number also include the plural or singular number,
respectively, (i) the terms “hereol,” “herein.” “hereby™ and denvative or similar words refer to
this entire Agreement; (1v) the terms “Article™ or “Section™ refers to the specified Article or
Section of this Agreement, (v) the terms “and™ and “or™ include the term “and/or™ when the
context is appropriate. (vi) the terms “include™ or “including” also include the words “without
Iimutation™ when the context 1s appropriate. Whenever this Agreement refers to a number of
days, such number shall refer to calendar days  All accounting lerms used herein and not
expressly defined herein shall have the meunings given to thern under generally accepted
accounting principles. as 1n eflect 1n the Uniled States of America. All dollar amounts set torth
herein are in United States currency. Whenever this Agreement relers to an Appendix, Exhibit
or Schedule attached hereto, the Appendin, 1ixhibit or Schedule shall be deeined to be
incorporated by reference. References herein to any agreement or contract mean such apgreement
or contract as amended.

SECTION 2. CAPITAL PROJECT BID PROCESS

(a)  To the extent that Springtield 1erminal’s collective bargaining agreements
(subject to applicable law) would have, assuming the transaction contemplated by the
Transaction Agreement had not occurred, required that Springficld Tenminal employees perform
certain services required 1in connection with a Capital Project or a Mechanieville Project (an “ST
Option Project™), then Springtficld Terminal shall perform such services unless it obtlains a
waiver, which Springficld Terminal may. but shall not be obligated to, pursue in its sole
discretion, of such requirements under its collective bargaining agreements. Pan Am Southern
shall give Springficld Ferminal notice of cach ST Opuion Project at least sixty (60) days prior to
the anticipated commencement thereof, and Springfield Terminal shall have no Jess than thirly



(30) days within which to provide wrnitcn notice to 'an Am Southern and Norfolk Southern to
the effect that it will perform such ST Option Project or has obtained a waiver under 1ts
collective bargaining agreements as referred to above.  If Springfield Terminal is to perform
any such ST Option Project (an “S’1 Project™), its performance thereof shall be governed by the
terms and conditions set forth in Appendix A

{h)  To the cxtent that a Capital Project is not an ST Project (an “NS Option Project™),
Norfolk Southern shall have the option, but not the obligation, to perfonn, cither directly or
through an aflihated company (an “NS Entity™), some or all of the services required 1n
connection therewith. Pan Am Southern shall give Norfolk Southern notice of each NS Option
Project within thirty (30) days following receipt of the notice from Springfield Terminal referred
1o in Sectron 2(a), and Norfolk Southern shall have fifteen (I5) days within which to exercisc its
aption to perform such NS Option Project by written notice to Pan Am Southern  Ifan NS
Intity elects to perform any such NS Option Project (an “NS Project™), its performance thercof
shall be governed by the terms and conditions sct forth in Appendix A.

{c) ‘To the extent that a Capital Project 1s not an ST Project or an NS Project,
Springficld Tenminal shall manage the bid process for the selection of one or more contractors to
perform such Capital Projcets pursuant to the procedures sct forth in Appendia B (the
“Construction Bid Process™) No NS Lntity or Pan Am Entity shall be permitted to bid to
perform such Capital Projects. Springficld Termenal shall determine a preliminary bid winner in
accordance with the requirements of the Construction Bid Process and shall submit a related
Capital Improvement Agreement between such preliminary bid winner and Pan Am Southern to
the CPC for its consideration.  Norfolk Southern and Pan Am shall cause their respective
representatives on the CPC to approve any Capital Improvement Agreement submiited for its
approval by Springfield ‘Terminal hercunder unless Springfield I erminal shall have failed to
comply with the requirements of this Section 2(c).

(d)  Norfolk Southern shall develop all specifications and instructions for cach
Mechamcwille Project  ‘l'o the extent that a Mechanicville Project 1s not an ST Project, Norfolk
Southern shall manage the bid process, pursuant to competitive bidding 1n accordance with
Norfolk Southern’s corporate procedures for similar bidding processes that 1t conducts on 1ts
own behalf, for the sclection of onc or more third party contractors to periorm the Mechanicville
Project (the “Mechanicville Bid Process™). No NS Entity or Pan Am Entity shall be permitted to
bid to perform such Mechanicville Projects with the exception of the provision of materials for
use in conncction therewith., Norfolk Southern shall determine a preliminary bid wanner 1n
accordance with the Mechanicville Bid Process and shall submut one or more related agreements
governing the construction projects to be performed by such contractors (a “Mechanicville
Construction Agrcement”) to the CPC for its consideration Unless Norfolk Southern shall have
failed to comply with the Mechamcville Bid Process, Norfolk Southern and Pan Am shall cause
their respective represcntatives on the CPC to approve each such Mechanicville Construction
Apreement.

SECTION 3. CAPITAL PROJECT MANAGEMENT



(a) Each of the Partics shall have the equal right, at its own expense, 1o observe all
aspects of the applicable third party contractor’s performance of cach Capital Projcct or
Mechanicville Project to ensure compliance wath the applicable Capital Improvement Agreement
or Mechanicville Construction Agreement  Such right shall include without limitation the right
to appoint qualified representatives to personally observe the third party contractor’s day-to-day
performance on-site at the work location. Pan Am Southern shall provide each of Springfield
Terminal, Pan Am and Norfolk Southem with (i) such information as may be reasonably
available to Pan Am Southern, (1) site access at the relevant property of Pan Am Southern and
(1) such other cooperation, 1n each case as may be reasonably required to facilitate the exercise
of the rights granted under this Section 3(a).

(b) With respect to Capital Projects where a thurd party is the contractor. Springfield
Terminal shall be responsible for the oversight and direction of the project on behalf of Pan Am
Southern to ensure compliance with the applicable Capital Improvement Agreement
Notwithsianding the foregoing, Norfolk Southern shall have the right o cause Springficld
‘Terminal to provide specific direction to the third party contractor that 1s not inconsistent with
the applicable Capital Improvement Agreement To the extent that action by Pan Am Southern
1s deemed, by cither Norfolk Southern or Springfield Termunal, necessary or desirable Lo enforce
Pan Am Southemn’s rights with respect to any Capital Project where a third party 1s the
contractor, Springfield Terminal shall have the affirmative obligation to take such action on
behalf of Pan Am Southern and Norfolk Southern shall have the right, but not the affirmauve
obligation, to cause Springfield Terminal to take such achon Springfield T'erminal
acknowledges that it may not abrogate its affirmativc obligations under the preceding sentence
by relying on the nght of Norfolk Southern to cause it to take such action Springficld Terminal
shall be compensated for its performance under this Section 3(b) under the terms of the Rmlroad
Operating Agreement.

(c) Norfolk Southern shall be responsible for the oversight and direction of cach
Mcchanicville Project on behalf of Pan Am Southern to ensure compliance with the applicable
Mechanicville Construction Agreement. To the extent that action by Pan Am Southemn is
deemed, by either Norfolk Southern or Springfield Terminal, necessary or desirable to enforce
Pan Am Southern’s rights with respect to any Mechanicville Project, Norfolk Southern shall
have the aflirmative obligation to take such action on behalf of Pan Am Southern and Springfield
Terminal shall have the night, but not the aflirmative obligation, to cause Norfolk Southern to
take such acuon. Norfolk Southern acknowledges that it may not abrogate its affirmative
obligations undcr the preceding sentence by relying on the right of Springficld Terminal to cause
1t to take such action

(d)  Norfolk Southern shall have the right to observe and inspect any work done in
furtherance of ST Projects on behalf of Pan Am Southern to ensure compliance with Appendix
A. To the cxtent that action by Pan Am Southern is deemed necessary or desirable by Norfolk
Southem to enforce Pan Am Southern’s rights with respect to any such project, Norfolk Southern
shall have the right, but not the affirmative obligation, to take such action on behalf of Pan Am
Southern



(¢)  Springficld Terminal shall have the right to observe and inspect any work done in
furtherance of NS Projects on behalf of Pan Am Southern to ensure compliance with Appendix
A To the extent that action by Pan Am Southern is dcemed necessary or desirable by
Springfield Termmal to enforce Pan Am Southern’s rights with respect to any such project,
Springficld Terminal shall have the right, but not the affirmative obligation, to take such action
on behalt of Pan Am Southem.

(f) A copy of any notice delivered by any Party with respect to a Capital Project or a
Mechanicville Project shall be sent contemporaneously to each of the other Parties.

SECTION 4. FACILITY OPERATION BID PROCESS

(a) To the extent that Springfield 1ermial’s collective bargaining agreements would
have, assuming the transaction contemplated by the Transaction Agreement had not occurred,
required that Springfield Terminal employees perform certain services required n connection
with the opcration of the Facilitics (such as swilching, security, maintenance and other similar
services), Springfield Terminal shall perform such services uniess it obtains a waiver which
Springficld Terminal may, but shall not be obligated to, pursue in its sole discretion, under its
collective bargamning agreements, (such services as Springfield Terminal elects to perform the
“ST Facility Operation™) Springfield Terminal’s performance of the ST Facility Operation shall
be governed by the terms and conditions of the Railroad Operating Agreement

(b) FExcept with respect to the ST Facility Operation, Norfolk Southern shall manage
the bid process for the selection of the initial operator and each subsequent operator of cach
Facility pursuant to competitive bidding in accordance with its corporate procedures for ssmilar
bidding processes that 1t conducts on its own behalf (the “Operator Bid Process™ No NS Entity
or Pan Am Entity shall be permaitted to bid to become the operator of any Facility. Afier
evaluating all bids subnutted by prospective operators of a Facility pursuant to the Operator Bid
Process, Norfolk Southern shall select the winning bidder and present a related agreement
governing the operation of such Facility (a “Facility Operating Agreement”) to the JOC for
approval on behall of Pan Am Southern Norfolk Southern and 1’an Am shall cause their
respective representatives on the JOC to approve any such Facility Operating Agreement unless
Norfolk Southemn shall have failed to comply with the Operator Bid Process

(c) Each Facility Operating Agreecment shall include, without limitation, the
following: (i) a requircment that the operator of the respective Facility submit invoices to Pan
Am Southern and to each user of such Facility, with the invoices that are sent 10 users reflecting
a pro rata allocation of the IFacility operator’s {ees 1n accordance with the usage of such Facility
by cach such user and (ii) a provision stipulating that Pan Am Southern be required to pay all
such invoices, but that payment received from Facility users shall be apphied toward satisfaction
of Pan Am Southern’s payment obligation.

SECTION 5. OVERSIGIT BY PAN AM SOUTIIERN

Pan Am Southern (through the CPC as to Sections 2 and 3 and through the JOC as to
Section 4), shall have the night, at 1fs own expense, to oversee, observe and review all aspecets of



the performance of Springficld Terminal and Norfolk Southern under Sections 2, 3 and 4 hercof,
to ensure compliance with the terms thereof. Such nght shall be exercised through reasonable
means and shall include, without limitation, the nght to audit, at reasonable intervals, locations
and times, the rclated records of Springfield Terminal and Norfolk Southern pertaining to such
performance.

SECTION 6. INDEMNIFICATION FOR THIRD PARTY CONSTRUCTION
OVERSIGHT

(a) Each ot the Partics (as applicable, the “Indemnilying Party™) shall indemnify,
defend and hold harmless the other Parties and their repective affiliated and subsidiary
companies and 1ts and their directors, officers, employees and agents (as applicable, the
“Indemnificd Parties”) from and against any and all claims, demands, suits, judgments, hability,
damages, losses, costs (1ncluding rcasonable attorneys’ fees) and expenses, arising from or in
connection with:

(i) any alleged loss of life of or personal injury to the officers, employees or
agents of the Indemmfying Party or damage to or loss of the property of the Indemnifying
Party or its oflicers, employees or agents, that occurred during and in the course of the
obscrvance, oversight or direction of third party contractors under Scction 3 hereof,
unless such injury, death, loss or damage was caused solely by the negligence or
intentional misconduct of one or more of the Indemmificd Partics; provided, however, that
if under the law applicablc to enforcement of this Agreement an agreement to indemmfy
a party against its own neghgence 1s invalid, then the Indemmtying Party’s obligation to
indemnify the Indemmified Party shall be reduced in proportion to the negligence of the
Indemnified Party, 1f uny, that proximately contributed to such loss of life, personal
injury or property loss or damage, and

(n)  except 1o the extent governed by subsection (2)(1) above, any alleged loss
of hie of or personal injury to any person or the loss of or damage 1o any property that
occurred during and in the course of the observance, oversight or direction of third party
contractors under Section 3 hereof, to the extent caused by the Indemnifying Party’s
negligence or intentional misconduct

(b)  The indemnification obligations sct forth in this Scction 6 shall be the exclusive
remedy of the Parties against cach other with respect to personal injuries (including death) and/or
properly damage or loss 10 whomsocver or whatsoever that arise irom or relate to the
observance, oversight or direction of third party contractors under Section 3 hereof

SECTION 7. FORCE MAJEURE

The obligations of Springlield Terminal and Norfolk Southern under this Agrecment
shall be subject to force majeure (consisuing of flood, earthquake, hurricane, tornado, or other
such severe weather or cltmatic condition, riot, explosion, Acts of God, act of terrorism and
public ecnemy, war, blockage, insurrection, vandalism or sabotagc, fire, strike, lockout or labor
dispute, cmbargocs or AAR service orders, or governmental laws, orders or regulations, and



other causes or circumstances beyond the control of Springfield Terminal or Norfolk Southemn,
as the casc may be), but only as long as, and to the extent that. such force majeurc shall
reasonably prevent performance of such obhgations In the event that force majeure impairs
Springficld Terminal’s or Norfolk Southern’s ability to fulfill its obligations under this
Agreement, Springfield Terminal or Norfolk Southem, as the case may be, shall take all
commercially reasonable measures to restore performance of its obligations in a timely manner

SECTION 8. TERM AND TERMINATION

(a)  This Agreement shall become effective following the latest date of. (a) the date
first writtcn above; (b) receipt of any required regulatory approvals or exemptions, and (¢) the
cxpiration of any time periods required by the 1ssuance of labor notices by the Parues, should
such labor notices be required (the “Effcctive Date™). The Parties shall determine the Effective
Datc through an exchange of written correspondence.

(b)  This Agreement shall commence on the Effective Date and shall continue until
terminated by mutual agreement; provided that this Agreement automatically shall ierminatc
upon any termination of the Railroad Operating Agreement

(c) ‘T'ermination of this Agreement shall not relicve or release any Parly from any
obligations assumed or from any liability which may have arisen or been incurred by such Party
under the terms of this Agreement prior to termination hereof

SECTION 9. SUCCESSORS AND ASSIGNS.

(a)  ‘This Agreement shall inure to the benefit of and be binding upon cach of the
Parties and their respective successors and permitted assipns  No Party may assign this
Apgreement, or any of its rights, interests or obligations hereunder, including by operation of law,
without the prior consent 1n writing of the other Partics, which consent may be withheld at the
discretion of such other Parlies.

(b)  In the event of a sale of subsiantially all of the asscts or business of a Party, or the
merger or consolidation of such Party into or with a firm or corporation not controlled by such
Party, such Party may, without the prior consent of the other Parlies, assign tlis Agreement to
such firm or corporation acquiring substantially all of 1ts asscts or business or merging or
consolidating with it; provided, however, that such assignment shall not extinguish or (except in
the case of merger or consolidation) transfer any liability or obligation of such Party under this
Agreement that existed prior to such assignment.

SECTION 10. NOTICE
Any notice required or permitted to be given by one Party to the other Party under this
Agreement shall be deemed given on the date sent by certificd mail, or by such other means as

the Partics may mutually agree, and shall be addressed as follows:

(a) If to Pan Am Southern-



Chairman

Pan Am Southern LLC

c/o Pan Am Railways

Iron [lorsc Park

North Billerica, MA 01862-1692

with a copy to-

Vice President Law

Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510

(b) Ifto Springfield Terminal

David A Fink

President

Springlield Terminal Railway Company
¢/o Pan Am Railways

iron Horse Park

North Billenica. MA 01862-1692

(978) 663-1186

(978) 663-6907 (fax)

with a copy to.

Robert Culliford

Vice President Law

Pan Am Systems

Iron Horse Park

Noarth Billernica, MA 01862-1692
(603) 766-2002

(603) 766-2094 (lax)

(c) If to Pan Am

Dawvid A I'ink

President

Springficld Terminal Railway Company
c/o Pan Am Railways

Iron Horse Park

North Billerica, MA 01862-1692

(978) 663-1186

(978) 663-6907 (fax)
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with a copy to.

Robert Culliford

Vice President Law

Pan Am Systcms

[ron Horsc Park

North Billerica, MA 01862-1692
(603) 766-2002

(603) 766-2094 (fax)

(d)  Ifto Norfolk Southern-

Mike R. McClellan

Vice President — Intermodal and
Automotive Marketing

Norfolk Southern Corporation

‘Three Commercial Place

Norfolk, VA 23510

with a copy to:

Vice President Law

Norfolk Southern Corporation
Three Commercial Place
Norfolk. VA 23510

Any Party may provide notice of changes in its address listed above to the other Party by
personal service or certified mail.

SECTION 11. DISPUTE RESOLUTION

(a) Any dispute, controversy or claim between or among the Parties and arising out
of or relating to this Agreement or the breach, termination or validity thereof (“Dispute™) shall be
referred to the involved Partics for resolution Except as otherwise provided in the LLC
Agreement, Disputes mvolving Pan Am Southern shall be handled for Pan Am Southern by the
JOC and. if necessary, may be escalated by the JOC to the Management Commiittee, as delined
mn the LLC Agreement.

(b) Any Disputc not resolved within sixty (60) days afler receipt by a Party of written
notice of such Dispute shall be submitted by any Party (by the Management Committee in the
case of Pan Am Southern) for formal dispute resolution pursuant to Scction 11{c)

{c) Formal Dispute Resolution:

(1) Subnussion to Jurisdietion. Each of the Parties hereby (A) consents (o
submit itsell 10 the cxclusive jurisdiction of any Federal or state court located in the Statc of
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Delaware (the “Delaware Courts™) in any action to enforce or in aid of the agreement to arbitrate
in Section 1 1{c)(ii) hercin or for provisional relief to maintain the status quo or prevent
irreparable harm pending the appointment of the arbitrator, and to the non-exclusive jurisdiction
of the Delaware Courts for enforcement of any award 1ssued hercunder, (B) agrees that it will not
attempt to deny or defeat such personal jurisdiction by motion or other request for leave from
any such court, and (C) waives any objectuon based on forum non convenicns or any other
objection to venue thereof.

(n) Disputc Resolution Each of the Parties stipulates and agrees that any
Dispute that is not resolved pursuant to Sections 11(a) shall be submitied for formal dispute
resolution, 1f at all, to mandatory and binding arbitration, in Washington, D.C , by a single
arbitrator, under the Commercial Arbitration Rules and the Large Complex Case Procedures of
the AAA then in cffect (the “Rules™), undcer the following terms and conditions:

(A)  Selection of Arbitrator A single independent arbitrator shall be
appointed by the AAA using the listing, ranking and striking procedure in the Rules Any
arbitrator appointed by the AAA shall be a retired judge or a practicing attorney with no less than
fifteen years of experience with large commercial cases and an expenenced arbitrator

(B) Conduct of Arbitration The arbitration shall be held and the
award shall be issued 1n Washingtlon, D C  In addition to money damages, the arbitrator may
award any remedy provided for under applicable law and the terms of this Agreement, including,
without linutation, specific performance or other forms of mjunctive relief The arbitrator shall
apply the law of the State of Delaware to the substance of the Dispute and will have no power or
authonty, under the rules ol the AAA or otherwise, to amend or disregard any provision of this
Agreement

(C)  Recplacement of Arbitrator Should the arbitrator refusc or be
unable to proceed with arbitration proccedings, a replacement arbutrator will be sclected using
the same method of selection as the onginal arbitrator

(D) Findings and Conclusions The arbitrator will, afier reaching
judgment and award, prepare and distribute to the parties a written award including the lindings
of fact and conclusions of law rclevant to such award and containing an opinion setting forth the
reasons for the giving or denial of any award.

(E) Time isof'the Essence The arbitrator is hereby nstructed that
time is of the vssence in the arbitration proceeding, and that the arbitrator shall have the nght and
authority 1o issuc monetary sanctions against any party if, upon a showing that such party 15
unreasonably delaying the proceeding, .

(F)  Tecmporary Equitable Relief By agrecing {o arbitration, the partics
do not intend 1o deprive any Delaware Court of its jurisdiction o issuc a pre-arbitral injunclion,
pre-arbitral atiachment, or other order in aid of arbitration proccedings and the enforcement of
any award. Without prejudice to such provisional remedies as may be available under the
jurnisdiction of a Delaware Court, the arbitrator shall have full authority to grant provisional
remedics and to direct the parties to request that any court modify or vacate any temporary or
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preliminary rehicf 1ssued by such court, and Lo award money damages for the failure of any party
to respect the arbitrator’s orders to that effect.

(G)  Consohdation The Parties are commitied to the prompt and
efficient resolution of disputes. Accordingly, if more than one dispute arise under this
Agreement and/or any JV Transaction Agrcement, such disputes may be brought in a single
arbitration If more than one arbitration is brought with respect to disputes under this Agreement
and/or any IV Transaction Agrcement, then any Party may request that any acbitration or any
new dispute arising under this Agreement or the JV Agreement be consolidated into any prior
arbitration. The new dispute or arbitration shall be so consolidated. provided that the arbitrator
for the prior (or first filed) arbitration determines that (x) the new dispute or arbitration prescnts
significant 1ssues of law or fact common with those in the pending arbitration; (y) no Party
would be unduly prejudiced and (z) consolidation under such circumstances would not result 1n
undue delay for the prior arbilration. Any order of consolidation issued by such arbitrator shall
be final and binding upon the parties. Unless the parties otherwisc agree, the arbitrator appointed
first in time shall serve as the arbitrator for the consolidated arbitration The Partics waive any
night they have to appeal or 1o seck 1nterpretation, revision or annutment of such order of
consolidation under the Rules or in any court. The Partics agree that upon such an order of
consolidation, they will promptly dismiss any arbitration brought under thus Agreement, the
subject of which has been consolidated into another arbitral proceeding

(H) Discovery. Recognizing the express desire of the parties for an
cxpeditious means of dispute resolution, the arbitrater will allow for limited discovery as may be
reasonable under the circumstances

)] Costs and Attorneys® Fees. Notwithstanding any rule of the AAA
to the contrary, the arbitrators rendering judgment under this Section 11(c) wall have the power
to award the costs of the arbitration, including reasonable attorneys® fees and expenses 1o the
prevailing party or parties in the arbitration. In any action Lo enforce this agreement to arbitrate
or any arbitral award rendered hereunder, the court may award costs and attornevs' fees against
the party resisting enforcement

#)] Miscellaneous. The arbitrator shall not have the power to award
consequential or punitive damages or to determine violations of criminal or antitrust laws
Pending the written decision of the arbitrator, there shall be no interruption in the transaction of
business under this Agrecment, and all payments in respect thereto shall be made 1o the same
manncr as prior to the arising of the dispute until the matter in dispute shall have been fully
determined by arbitration, and thercupon such payment or restitution shall be made as required
by the written decision of the arbitrator.

SECTION 12. CONFIDENTIALITY

Except as provided by law or by rule, order, or regulation of any court or regulatory
agency with jurisdiction over the subject matter of this Agreement, or in connection with an audit
by the Internal Revenue Service or other tax authority, or as may be necessary or appropriate for
a Party to enforce its rights under this Agreement, durning the term of this Agreement (including
any extensions thercof), and for a period of three (3) years after termination or expiration of this
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Agreement, the terms and provisions of this Agreement and all information to which access is
provided or which is obtained hereunder shall be kept confidential and shall not be disclosed (o
any person other than its members, officers, employees, independent auditors, and attorneys,
without the prior written approval of all affected Partics Notwithstanding anything to the
contrary, any Party may disclosc this Agreement in connection with an audit by its external
auditors, the Internal Revenue Service or other tax authonty.

SECTION 13. MISCELLANEQOUS PROVISIONS

(a)  This Agreement and cach and every provision hereof 1s for the exclusive benefit
of the Partics. Nothing herein contained shall be taken as creating or increasing any right of any
third party to recover by way of damages or otherwise against any of the Partics

(b)  This Agreement contains the entire understanding of the Parties with respect o
the subject matter hereof and supersedes any and all oral understandings between the Partics

{c) No term or provision of this Agreement may be changed, waived, discharged, or
terminated cxccpt by an instrument in writing and signed by all Partres.

(d)  The division of this Agrcement into articles, sections, and subsections and the
nsertion of headings and references are for converuence of reference only, and shall not affect
the construction or interpretation of this Agreement  Unless the context otherwise requires, all
references Lo articles, sections or subscctions are to articles. secuons or subsections of this
Agrcement.

(¢)  This Agreement 1s the result of mutual negotiations between the Parties, none of
whom shall be considered the drafier for purposes ol contriact construction.

()] No consent or waiver, expressed or implied. by a Party of any breach or default
by any other Party in the performance by such other Party of its obligations hercunder shall be
deemed or construcd to be a consent to or waiver of any other breach or default in the
performance hereunder by such other Party Faslure on the pari of a Party to complain of any act
or failure of any other Party or to declare such other Party in default, irrespective of how long
such failurc continues, shall not constitute a waiver by such first mentioned Party of 1ts nghis
hereunder

(g) If any provision of this Agrecment or the application thercof to any Party or to
any circumstance shall be determined by 2 court of competent jurisdiction to be mvalid or
uncnforccable to any extent or for any reason, the remainder of this Agreement or the application
of the provisions thereof to such Party or circumstance, other than those deterrined to be invahd
or unenforceable, shall not be affected thereby and shall be enforced to the fullest extent
permitted by law, and the Parties shall promptly cnter into such other agreement(s) as their
respective legal counsel may deem appropnate in order to replace such invalid or unenforccable
provisions in a manner that produces a result which 1s substantially equivalent to the original
terms of this Agreement in all material respects.
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(h)  Nothing herein shall be interpreted as creating an association, partnership, joint
venture or other joint undertaking between or among any of the Parties. Springficld Terminal is
an indcpendent contractor and shall not be deemed to be an employee or agent of any of the
Parties by reason of its obligations under this Agreement.

()] This Agreement shall be governed by and interpreted in accordance with the laws
of the State of Delaware, without regard to application of the choice of law principles thereof

L] This Agreement may be executed in any number ol counterparts, each of which
shall be deemed 1o be an ongiaal, but all such separate counterparts shall together constitute but
onc and the same instrument. ’
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be duly executed
as of the date first above writien

WITNESS: PAN AM SOUTHERN LLC

By

As to Pan Am Southern

WITNESS: SPRINGFIELD TERMINAL RAILWAY
COMPANY

As to Springfield Termunal By*

WITNLESS- PAN AM RAILWAYS, INC.

- By:

As to Pan Am

WITNESS. NORI'OLK SOUTHLERN RAILWAY COMPANY
By-

As to Norfolk Southern
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APPENDIX A
CAPITAL PROJECT PERFORMANCE STANDARDS

These Capital Project Performance Standards apply to the performance of ST Projects by
Springficld Terminal and to the performance of NS Projccts by any NS Entity. As used 1n this
Appendix A. the following terms shall have the following meanings

“Contractor” shall mcan, as applicable. Springlicld Terminal or the relevant NS Entity
performing the applicable Project.

“Contractor Engincer” shail mean a competent and experienced engineering officer (including
his or her appointed representatives) of Contractor who shall be appointed by Contractor to sct a
construction schedule, provide general oversight and coordination of all Work and perform all

other responsibilities given thereto with respect to the applicable Project under this Appendix A.

“Indemnified Parties” shall mean and include, collectively and singularly, Pan Am Southern
and the Ovcersecr, afliliates and subsidiaries or Pan Am Southern and the Qverscer; and 11s and
their officers, directors, employees and agents

“Overseer” shall mean, as applicable, Springfield Termunal or Norfolk Southern 1n the
performance of therr respective obligations under Sections 3(c) and 3(d) of the Agrecment, as
apphcable

“Overscer Engineer” shall mean an engineering officer (including his or her appointed
representatives) of the Overseer who shall be appointed by the Overseer to perform all
responsibilitics gisen thereto with respect to the applicable Project under this Appendix A.

“Project”™ shall mean the applicable ST Project or NS Pruject 10 be performed hercunder.

“Work” shalt mean the fumnishing of all supenntendence, labor, equipment, wols, supplies,
signs, transportation and matenals and the performance of all services necessary or appropriate
to complete the Project.

All capitalized terms used but not otherwise defined in this Appendix A shall have the meaming
given to such terms in the Capital Projects and Facility Management Agreement to which this
Appendix A s attached. Any deviation from the provisions of this Appendix A shall require the
approval of the CPC.

1. Performance. Contractor shall give constant and cfficient attention to the faithful and
diligent prosccution of the Work 1n strict accordance with the Capital Project Specifications
applicable to the Project Contractor shall, whether or not specified in the Capital Project
Specifications, furish all additional material and perform all additional services reasonably
necessary or appropriate to accommodate the occurrence or discovery of unanticipated
conditions 1n connection with the completion of the applicable Project; provided that Contactor
is piven an opportunity to revise its cost estimates under Scction 2 hereof in response (o any such
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change.. Contractor shall curc any failure to comply with the applicable Capital Project
Specifications at Contactor’s sole cost and expense without compensation hereunder

2. Costs and Estimates Contractor shall perform the Work at cost plus allowable cost
additives mtended to approximate internal costs necessary to support the Work, it being
acknowledged and understood that Contractor shail not be entitled to profit from the
performance of the Work except with respect to materials sourced directly from an affiliate of
Contractor Allowable additives specifically exclude direct costs that would have been incurred
by Contractor even if Contractor were not engaged to perform the Work, but do include
applicable overheads; provided, however that, where Spnngfield Terminal is the Contractor,
applicable overheads shall not include those for which Springficld Terminal 1s already
compensated under the Railroad Operating Agreement, the express intent of the parties being not
to double count any such overheads  Notwithstanding anything to the contrary hercin,
Contractor shall not be entitled to any compensation for any matter described herein as being at
Contractor’s sole cost and expense or otherwise payable by Contractor, nor shall Contractor be
entitled to reimbursement for any amounts payable under its indemnification obligations
hereunder Together with its written notice to Pan Am Southern indicating that 1t will perform
the Work, Contractor shall submit to Pan Am Southern and the Overseer (a) an estimated
schedule for the completion of the Work, including the total ime required to complete the Work.
and (b) an estimated total cost to complete the Work (including allowable additives). itemized by
category including a break-out of material costs separate from labor costs. Contractor shall
submit quarterly updatcs to the forcgoing estimates to the Overseer and, before incurring any
cxpense that 1s inconsistent with the most recently submitted estimates, promptly shall submit
revised estimates to the Overseer for approval by Pan Am Southemn.

[
3 Changes. 1f Contractor determines that a deviation from the applicable Capital Project
Specifications is necessary in order to complete the Project, Contractor shall promptly notify Pan
Am Southern and the Overseer thereof. The CPC shall then promptly review the details of the
requested deviatton and, if appropriate, revise the Capital Project Specifications accordingly.
Pan Am Southern shall have the right to alter or change the Capital Project Specifications at any
time, either before or after commencement of the Work: provided that Contactor 1s given an
opportunity Lo revise its cost estimates under Section 2 hereof 1n response to any such change.

4, Workmanship and Material Standards  All materials and workmanship of every
description furnished by Contractor shall be of the quality specified in the Capital Project
Specifications. Contractor shall replace any materials or workmanship failing to comply with the
Capital Project Specifications at Contractor’s sole cost and expense without compensation
hereunder

5. Procurement of Matenals for Springficld Terminal Notwithstanding anything to the
contrary in this Appendix A, 1if Springfield Terminal is the Contractor, Norfolk Southern may
elect to procure any and all materials necessary for the completion of the Project 1f 1t can procure
such materials at a lower cost than indicated 1n Springfield Terminal’s cost estimates delivered
pursuant 10 Section 2 of this Appendix A Rusk of loss therefor shall transfer to Springfield
Termunal when notice is given by Norfolk Southem that the materials have been placed for
unloading or are otherwise available for Springficld Terminal's use. Springticld Terminal shall
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unload such matenials Should the matenals require further transportation from such delivery
point 1o the work site, such further transportation, and any reloading and subsequent unloading
ansing out of such further transportation, shall be performed or arranged for by Spring(icld
Terminal; provided that Contacior is given an opportunity to revise its cost estimates under
Section 2 hereof 1n response to any such change..

6. Period for Completion Contractor shall commence the Work on the starting date {ixed in
the notice from Pan Am Southern delivered pursuant to Section 2(2) or 2(b) of the Agreement, as
applicable, and shall complete the Work 1n strict accordance with the schedule of dates specified
in the applicable Capital Project Specifications Time is of the essence and all applicable dates,
deadlines, time limits and schedules must be strictly followed and met. The starting times and
hours of the performance of the Work by Contraclor’s cmployees may be varied to meet Pan
Am Southern’s operating and administrative requirements. Night work may be required to
complete the Work on schedule. I might work 1s required to complete the Work on schedule,
Contractor shall provide ample and suitable lighting Contractor shall not be entitled to
additional compensation, except tor overtime, for work at night. during legal holidays, or at other
than regular business or construction hours

7. Risk of Loss Until completion and acceptance of the Project. (a) the Work shall be
performed at the sole risk and responsibility of Contractor in every respect and (b) Contractor
shall be responsible for and assumes all nsk of loss in connection with material furnished or
deliverced 1n connection with the Work. Contractor shall be responsible for the safe and suitable
storage of all material at the Work site. Contractor shall receive, tag, warehouse, properly store
and distribute all equipment and matenals and shall account for all equipment and materials,
including equipment and materials furnished or procured by other persons or entitics for use by
Contractor 1n connection with the Work  Storage locations and method of storage shall in no
way nterfere with Pan Am Southern’s railroad operations  Pan Am Southern may designate
material storage locations and require Contractur to move mitcrial from slorage locations,
provided that designation of material storage locations by Pan Am Southern shall 1n ne way
effect the nisk of loss applicable thereto.

8 Usc of Property  Contractor shall have the right and license to enter upon Pan Am
Southern’s premiscs to the extent necessary to perform the Work. Beforc entering upon or
making use of any private property 1n connection with the Work, Contractor shall ensure that Pan
Am Southern has obtained the written pernussion of the owner of such property for such use

Pan Am Southern shall pay any amounts required to be paid 10 gain access to such propertics;
provided that Contractor shall be responsible for and shall indemnify Pan Am Southern from and
against any access to or use of private property withoult first cnsuring that Pan Am Southern has
obtained permission for such access and use. If it shall become necessary or desirable to acquire
additional property in connection with the 'roject, Contractor shall notify Pan Am Southern of
such need or desire for consideration by the CPC. Any such acquisition of additional property
shall be made, if at all, by Pan Am Southern for Pan Am Southern’s benefit.

9 Cooperation with Construction Oversight. Contractor shall cooperate with the other

Partics to permut the Construction Oversight and shall cooperatc with the Overseer and the
QOverseer Engineer (o permit the performance of their obligations with respect to the Project.
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Contractor shall designate a Contractor Engineer as its principal contact person for
representatives of the Partics, including the Overseer Engineer, with respect to matters related to
each Project. .

10. Ecology and Tfazardous Commoditics

(a) In its use and occupancy of Pan Am Southern’s premises under this Appendix A,
Contractor shall comply with all federal, state and local laws, rules, regulations and ordinances
controlling air, waler, noisc, solid wastes and other pollution or relating to the storage, transport,
rclease or disposal of hazardous matcrials, substances or waste. Contractor shall, at its own
expense, make all modifications, repairs or additions to Contractor’s equipment and shall install
and bear the expense of any and all structures, devices or equipment that may be required under
such laws, rules, regulations or ordinances. Contractor shall furnish Pan Am Southern writlen
notice of any and all releases of hazardous wastes or substances whenever such rcleases are
required to be reported to any federal, state or local authority Such written notice shall identify
the substance relcased, the amount relcased, and thec measures undertaken to clean up and
remove the released material and any contaminated soil or water, and shall {urther certify that no
contammation remains. Contractor shall also provide Pan Am Southern with copies of any and
all reports made to any governmental agency that relate to the use or occupancy of Pan Am
Southern’s premises

(b) Regardless of acquiescence by Pan Am Southern, Contractor shall indemnifly and
hold harmless the Indemmified Parties from and against all Liability, fines or penalties resufting
from violation of subsection (a) above and shall reimburse the Indemnified Partics for all costs
and expenses incurred thereby in eliminating or remedying such violatons uniess such hability,
fines or penalties anse from the negligence of another Party  Regardless of any acquiescence by
Pan Am Southern, Contractor also shall reimburse and hold harmless the Indemnificd Parties
from and against any and all costs, expenses, attorneys’ fees and all penaltes or civit judgments
obtained against the Indemnificd Parties as a result of Contractor’s use or release onto the ground
or into the water or air of any hazardous substance or waste from or upon the premises of Pan
Am Southern or any other person or entity, unless resulting from the neglhigence of another Party.
Nothing in this Section 10 shall in any way lunit the more general indemnification provisions set
forth 1n Section 26 of this Appendix A.

1l. Protection of Pan Am Southern Property, No Interference with ‘I'rain Operations.

(a)  Contractor shall use special carc and vigilance to avoid damage to trains, tracks or
other faciliues of Pan Am Southern and shall conduct 1ts work so as not 1o interfere with or delay
the movement of trains or other operations of Pan Am Southern. Contractor shall not proceed
with any work that might endanger or interfere with the movement of trains or operations or
other facilities until Contractor submits a proposed method thereof to Pan Am Southern,
provided that such approval shall not relicve Contractor from liability for damages caused by
such method. Contractor must cxercisc care when performing the Work near, under or over
tracks and structurcs carrying railway traffic If trains, tracks or other facilitics are or may
become endangered by the operations of Contractor, Contractor shall immediately do such work
as may be necessary 1o restore safety and, upon fallure of Contractor to carry out such orders



immediately, Pan Am Southern may take whatever steps arc nccessary to restore safc conditions.
The cost and cxpense to Pan Am Southem of restoring safe conditions or of any damages to
trains, tracks or other facilitics caused by Contractor’s operations shall be charged against and
paid by Contraclor or may be deducted from any amounts due, or that become duc, to Contractor
under this Appendix A. The cost of furnishing trainmen or flagmen deemed necessary by Pan
Am Southern for contiuily and safety of train operations shall be borne by Pan Am Southem;
provided, however, that 1f such protection 1s required because of Contractor’s failure to comply
with the applicablc Capital Project Specifications, Contractor shall bear the cost of furnishing
such protection

(b)  Contractor shall not be permitted to transport material along os between Pan Am
Southemn’s tracks except as authonzed by Pian Am Southern. No blasting close to or near
operated tracks, tunncls, structures, wires, pole lines. and other facilities of Pan Am Southern or
of tenants on the right of way or property ol Pan Am Southern shall be permatted until authorized
by Pan Am Southern and proper precautions have been taken and arrangements made with Pan
Am Southem to protect such property and to quickly clear all debris from the track Blasted
material must be controlled and smothered wherever such material may endanger tracks, tunnels,
structurcs, wires, polc lines or other property

12.  Safety. Except as provided in Scction 11 with respect to train operations, Contractor
shall furnish and maintain all requisite watchmen, flagmen, lights, barricadcs. safeguards, fences
and other facilities for the protection of the Work and the safety of the general public and of
employees of Pan Am Southern, the Overseer and Contractor. Contractor shall exercise
precaution at all times for protection of persons and property. Conltractor shall observe the satety
provisions of applicable laws and buwilding and construction codes. Machinery and equipment
and other hazards shall be guarded in accordance with the salcty provisions of the most recent
edition of the Manual of Accident Prevention in Construction, published by the Associated
Genceral Contractors of America, to the extent that such provisions are consistent with applicable
law or regulation

13. Temporary Roads, Structures and Other Changes. Contractor shall construct and
maintain all roads nccessary for its usc in the Work No separate compensation shall be duc to
Contractor for any temporary walkways, scalfolds, roads, bridges, trestles, tracks, structures or
detours that Contractor may construct for 1ts own usc to carry on or facilitate the Work
Whenever it is necessary for material to be transported across operated track, tracks, or
structures, the location and character of the crossing must be approved by Pan Am Southern

The material and labor required to install and maintain such crossing shall be furnished. instalted
and maintained by Conltractor. Such crossing shall be opcrated and protected in accordance with
all safety requirements , and shall be removed by Contractor when it has served its intended
purpose If, in the conduct of the Work, any temporary changes or alterations in pipelines,
sewers, drains, conduils. fences, tracks, power or communication lines, or other facilities are
nccessary, cither [or the convenience of Contractor or for the performance of the Work, the
responsibility for making such changes shall rest with Contractor unless otherwise provided
clscwhere in this Appendix A.
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14 Inspection. All Work, including all materials, tools and supplies, must be at all times
open to nspection, acceptance or rejection by the Overseer at the site of the Work or at plant
locations removed from the site of the Work Contractor must provide reasonable and necessary
facilities for such inspection, including whatcver samples may be required for making tests and
cxaminations, and all labor and tools required for ecxamimng material and workmanship

15. Order of Completion. Contractor shall complete any portion or portions of the Work 1n
such order and according to the schedule specified in the applicable Capital Project
Spccifications. Pan Am Southemn shall have the night to take possession of and use any
completed or partially completed portions of the Work, even though the time for completing the
entire Work or such portions thercof may not have expired, but such taking possession and use
shall not be deemed an acceptance of the Work so taken or used or any part thereof. If such
possession and prior use delays the Work, Contractor shall be entitled to a corresponding
extension of time

16 Contiguous Work. Wherever work being performed by Pan Am Southern forces or by
other contractors is contiguous to the Work related to a Project, the respective rights of the
various interests involved shall be established by Pan Am Southern.

17 Project Termination. Contractor may terminate 1ts obligation to perform a Project by
written notuce to Pan Am Southern provided that it has sccured a waiver of the contractual
obligations referred to in Section 2(a) of the Agrcement. Pan Am Southern shall have the nght
to terminate a Project at any time upon written notice to Contractor.

18.  Removdl of Equipment. Upon completion of the Work, or in case of termination of a
Project before completion for any cause whatever, Contractor shall promptly remove all of 1ts
equipment, materials, tools and supplics from the premises of Pan Am Southern and shall
promptly clean up all premiscs occupied by Contractor in connection with performing the Work
and leave such premises n a neat and orderly condition  If Contractor tails to do so within tive
(5) days after notice from Pan Am Southern, Pan Am Southern shall have the nigbt to remove
such cquipment, materals, tools and supplies at the expense of Contractor.

19.  Sales and Use Taxes Unlcss otherwise specified, Contractor shall be responsible for and
pay all sales and use taxcs properly assessed, under any federal, state or local law 1n effect dunng
the term of this Appendix A, against any matcrials, tools, supplics, scrvices and cquipment
furnished directly by Centractor and used in carrying out the Work.

20.  Monthly Invoices Except as otherwise provided, payments for the Work shall be made
monthly as the Work progresses. Conltractor shall submit to Pan Am Southem an invoice by the
tenth day of each month for all amounts payable to Contractor hercunder in connection with the
Project with respect to the calendar month preceding such invoice. So Jong as the Work is
performed in accordance with the provisions of this Appendix A, and with such progress as may
be satisfactory to Pan Am Southern, the undisputed amount of cach such invoice, less a retained
amount of five percent (5%), shall be paid to Contractor promptly thercafter. Work and material
included in such monthly invoices shall be the property of Pan Am Southern. No payment made



under this Appendix A shall be construed as an acceptance of defective work or improper
materials.

21.  Final Acceptance. 'The Work shall be inspected for acceptance by Pan Am Southern
promptly upon receipt of written notice from Contractor that the Work has been completed and is
ready for such inspection; provided, however, that Pan Am Southem shall not be obligated to
accept any part or parts of the Work until the Work as a whole shall have been completed.
Notwithstanding anything 1o the contrary in this Appendix A, (a) Contractor shall not be reheved
by any such acceptance of any unperformed obligation that shall have accrued under this
Appendix A prior to such acceptance and (b) acceptance by Pan Am Southern of all or any part
of the Work shall not constitute any waiver or relinquishment of any warranty, right or remedy
with respect to defects not apparent or discoverable upon reasonable inspection

22.  Final Invoice Upon acceptance of the Work 1n accordance with Section 21 above,
Contractor shall submit a final invoice for all consideration remaining payable under this
Appendix A The undisputed amount of such invoice shall be paid to Contractor promptly
thereafter, including all amounts retamed pursuant to Section 20 above.

23 Charges Against Contractor Pan Am Southern shall have the right to apply any sums
due or to become duc to Contractor under this Appendix A 1n payment of any habihties of
Contractor, or of any of Contractor’s permitted subcontractors, to Pan Am Southern for freight
charges, rental of equipment, furnishing labor, materials or supplies, or for any other charges
originating from or in conncction with this Appendix A.

24 Withholding of Payment Before any payment 1s made under this Appendix A, 1f
requested by Pan Am Southern, Contractor shall furnish satisfactory evidence, including but not
limited to final relcases, waivers of liens and contractor/subcontractor affidawvits, that (a) all
payrolls and other obligations outstanding for labor, bills for materials and other indebtedness in
connection with the Work (“Indcbtedness™) have been paid, (b) all hens, claims. demands or
suits for labor performed or materials or supplies furnished 1n connection with the Work
(“Liens”) have been released. dismussed or satisficd and (c) any other claums arising out of or in
connection with Contractor’s performance under this Appendix A made against Pan Am
Southern by any person other than Contractor (“Other Claims™) have been released, dismissed or
satisfied. Pan Am Southern may withhold from any payment otherwise required under this
Appendix A such sums as Pan Am Southern may deem ample to protect 1t against and assure
payment of any Indebtedness, Licns and Other Claims untl 1t receives adequate assurance of the
payment, rcleasc, dismissal or satisfaction thereof Alternatively, Pan Am Southern may apply
such sums 1n such manncr as Pan Am Southern may deem proper for such protection and
assurance. Such application shall be decmed payments for Contraclor’s account.

25.  Daily Reports and Accounting Information  Contractor shall furnish daily or other
periodic statements of labor, matcrial and equipment as to each item of Work performed,
showing hours worked and rates for the various classes of labor Upon completion of the Work,
Contractor shall furnish to Pan Am Southemn a complete list of unit quantities, unit costs and
such other information as may be required by Pan Am Southern to comply with its accounting
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requirements ][ requested, Contractor shall fuish Pan Am Southern *as built™ plans of the
Work.

26 Indemnification.

Contractor shall indemmfy and hold harmless the Indemmfied Parties from and against
any and all liability, damages, claims, suits, judgments, costs and expenses (including, but not
limited to, Iitigation costs, investigation costs, reasonable attorney fecs, environmental clean-up
costs), fincs, penaltics and losses ansing from or in connection with:

(a) (i) any alleged loss of life of or personal injury to the officers, employees or
agents of Contractor or damage to or loss of the property of Contractor, its officers, employeces or
agents, ansing from, incident to or occurring in connection with the performance by Contractor
of the Work or the presence of the officers, employees or agents of Contractor on the property of
Pan Am Southern. except to the extent that such loss of life, personal injury or property loss or
damage was caused by the negligence or intentional misconduct of the Overseer during and in
the course of providing oversight hereunder; provided, however, that if; under the law applicable
to enforcement of this Appendix A, an agreement to indemnify a party against its own
neghgence is invalid, then in that event Contractor’s obligation to indemnify the Indemmticd
Parties under this Section shall be reduced in proportion to the negligence or intentional
misconduct, if any, of the Indemmnified Partics that proximately contributed to such loss of life,
personal mjury or property loss or damage:

(1)  exceptl with respect to persons and property covered by subsection (a)(1)
above, any alleged loss of life of or personal injury to any person or the loss of or damage (o any
property arising from, incident to or in connection with the negligent acls or omissions or
intentional misconduct of Contractor, cxcept to the cxtent that the loss of hfe or personal injury
or property loss or damage was caused by the negligent acls or omissions or intentional
misconduct of the Overseer during and in the course of providing oversight hercunder

(b) any alleged violation of any law, statute, code, ordinance or regulation of the
United States or of any state, county or municipal government (including, without limitation,
those relating 10 air, water, noise, solid waste and other forms of environmental protection,
contamination or pollution or to discrimination on any basis) that results in whole or in part,
directly or indirectly, from the activities of Contractor or its officers, agents, employees or
subcontractors related 1in any way to this Appendix A or from any other act or omission of
Contractor, its officers, agents, employees or subcontractors contributing to such violation,
regardless of whether such activities, acts or omussions are intentional or negligent, and
regardless of any specification by Pan Am Southern without actual knowledge that it might
violate any such law, statute, code, ordinance or regulation.

The Partics acknowledge that the Overseer shall not have any liability to any other Party for any
loss of life of or personal injury to any person whomsocver or loss ot or damage to any property
whatsoever alleged to have occurred as a result of, but afier, the performance of its obligations as
the Overseer under this Appendix A.



27.  Compliance With Laws. Contractor shall comply with all laws, statutes, codus,
ordinances and regulations of the United States or of any state, county or municipal government
(including, without limitation, those relating to air, water, noisc, solid waste and other forms of
environmental protection, contamination or pollution or to discrimination on any basis) in any
way relating to the Work. Without limiting the foregoing, Contractor’s employces shall use
appropriate personal proteclive equipment whencver they are exposed to one or more potentially
harmful airborne contaminants, such as dust, fumes, mists, sprays, gascs or vapors in excess of
regulatory permissible exposure lirots,

28.  Permits Contractor shall procure, at Contractor’s cxpense and in a timely manner, all
permils, licenses, surveys, inspections, certilicates and authorizations, of any description, that
may be necessary for the performance and completion of the Work as required by this Appendix
A. Contractor shall furnish the Overseer Engineer all certificates of inspection for any part of the
Work for which a certificate may be required.

29.  Liens Ifthe Work or any part of Pan Am Southern’s premuses becomes subject to any
lien or encumbrance chargeable to or through Contractor, Contractor shall immediately cause
such lien or encumbrance to be discharged and released of record without cost to Pan Am
Southern

30.  Independent Contractor Contractor shall be and remain an original and independent
party hercunder, and all matters to be performed by Contractor shall be its own separate
business, under 1ts management, supervision and direction Contractor shali employ. pay from
his own funds and discharge all persons engaged 1n the performance of the Work. and all such
persons shall be and remauin the solec cmployees of Contractor

31.  Subcontractors. Contractor shall not be permutted 10 subcontract out any of the Work
without the express written consent of Pan Am Southern.

32,  Records and Audits During any Project and for three years following the completion of
each Project, Pan Am Southern and the Overseer, through their duly authonzed representatives,
shall be permitted access, within a reasonable time after request, to Contractor’s books, records.
accounts and other related documentation, pertaining to any Work performed by Contractor
under this Appendix A for the purposc of auditing and verifying the Work, the cost of the Work
and/or any other charges or payments billed hercunder.

33 Applicability of Agreement Provisions. The provisions of Sections 7 through 13 of the
Agreement shall apply to this Appendix A as 1if {ully set forth hercin.



APPENDIX B
CONSTRUCTION BID PROCESS

All capitalized term used but not otherwise defined in this Appendix B shall have the meaning
given to such terms in the Capital Projects and Facility Management Agreement to which this
Appendix B is attached. Any deviation {from the provisions of this Appendin B shall require the
approval of the CPPC

1. Competitive Bidding

Competitive bids shall be solicited from construction firms that are qualified to perform the work
and capable of sccuring the necessary bonds to complete the Capital Project  The request for
proposals utilized by Spnngficld Termunal shall allow for a fair comparison of all bids submutted.
All bidders shall be given an equal opportunity to participate in the idding process, including

- Where appropriate for the type work to be performed, all bidders shall be given at least
10 busincss days’ notice of and shall be invited to attend any pre-bid meetings with
potential bidders where the particular Capital Project is lo be discussed

- All bidders shall be given at least 5 business days following the pre-bid meeting to
respond to the bid solicration.

- For projects that do not require a pre-bid mecting. all hidders shall be given at least 10
business days to respond to the bid solicitation.

- All bidders shall be provided copies of (1) the apphicable Capital Project Specifications
and (u) the form of Capital Improvement Agreement that will govern the work (the
“Form Agrcement™), all of which shall be the same for cach bidder and shall be given to
cach bidder at approximately the same time.

- When technical clanfications are requested by a bidder during the bid process, and the
responsc by Springfield Terminal could potentially affect the bid in a significant way,
such information will be provided to all registered bidders.

2. Bid Reguircments

In order for a bidder’s bid to be considered for selection, the bid must.

- be submitted by the bidding deadline;

- include proposed changes, if any, to the Form Agreement; and
- comply with all Capital Project Specifications applicable 10 the Capital Project
3. Contractor Qualification



All bidders must include performance and payment bonds, must have adequate insurance and
Springfield Terminal shall check each such bidder’s references and obtain a Dun & Bradstrect
rcport thereon. Contractors must have all hcenscs, permits and other approvals required for the
performance of the work on the related Capital Project and must submit evidence thereof.
Before awarding any bid to any bidder, Springficld Terminal shall ensure that such bidder is not
on Norfolk Southern’s restricted vendor list

4. Awarding of Contracts

Contracts shall be awarded 1o the bidder.

- offering the most cost effective proposal taking into account, among other things,
itermized unit costs and total bid cost, as well as the out-of-pocket and lost opportunity
costs to Polaris associated with the time required to complete the project as proposed;

- meeting all of the requircments set forth in Sections 2 and 3 above; and

- submutting a bid without significant changes to the habilitics and obligations imposed by
the Form Agreement

5. Change Orders

Once a contract has been entered into with the winning bidder, Springficld Terminal 1s not
authorized to approve any changes to the price or any signulicant changes to the other
requirements applicable to a Capital Project wathout {irst obtaining the approval of the CPC
Once approved by the CPC, all appraved changes shall be documented in a writing signed by
Polaris and the contractor
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REDACTED EXHIBIT 2E

MASTER NORFOLK SOUTHERN
JOINT USE AGREEMENT

THIS AGREEMENT (the “Agreement”) 1s entercd into as of this____ day of

. 2008, by and among Pan Am Southern I.LC, a Delawarc hmited liability
Company (“Pan Am Southern™), Springfield Terminal Railway Company (**Springficld
Terminal”), a subsidiary of Pan Am Railways, Inc. (“Pan Am”), and Norfolk Southern Railway
Company, a Virgima corporation (*Norfolk Southern™). Each of Pan Am Southern, Springficld
Terminal, and Norfolk Southern hercinafier are referred to individually as a “Party” and
collectively as the “*Partics”, and Pan Am Southern and Norfolk Southern hereinafter are referred
to individually herein as a “Participant Party” and collectively as the “Participant Parties™,

RECITALS:

WHEREAS. Norfolk Southern, Pan Am, on behalf of itscll and its subsidiaries, Boston
and Maine Corporation, a subsidiary of Pan Am (“B&M™), and Springfield Terminal entered into
a Transaction Agreement (the “Transaction Agreement™), dated as of | ]- 2008, which
provides, among other things, for Norfolk Southern and B&M to form Pan Am Southern, and

WHEREAS, the Transaction Agrecement provides for B&M, and, to the cxtent necessary,
for Pan Am to cause any other subsidiary, 1o sell in part, and contribute in part, certain railroad
lines and trackage rights owned or operated generally in New York, Vermont, Connecticut,
Massachusetts, and New Hampshire (the “Line”, as more specifically defined in the Transaction
Agreement) and certain other rclated assets to Pan Am Southern (the “Contribution™); and

WHEREAS, Massachusetts Bay Transportation Authority (“MBTA™) operates passenger
train service over a portion of the Line. and

WHEREAS, MBTA owns a linc of raillroad between Milepost 313.77—, CPF WL., near
Ayer, MA and Milepast 329 55+, near Fitchburg, MA (the “MBTA Segment™), which
constitutes a portion of the operating rights included in the Line; and

WHEREAS, MBTA and one or more of the Pan Am System Parties arc parties to scveral
agreements that govern the rights and obligations of cach relating to the provision of passenger

service, mcluding passenger service on the Line that have been assigned to Pan Am Southern;
and

WHEREAS, [the Pan Am System Partics] and Norfolk Southern are parties to that
Intermodal Agreement dated as of March 30, 1998, as amended (“1998 Intermodal Agreement™).
providing for the provision of haulage services for containers and trailers by the Pan Am System
Parties between Mcchanicville/Mohawk, NY and certain intermodal terminals; and

WHEREAS, the Transaction Agreement anticipates that, pursuant to a Railroad
Operating Agrecment, Pan Am Southern initially will hire Springficld Termunal to perform as the
designated operator (“Railroad Operator™) for all railroad opcrations on behalf of Pan Am
Southern, including Pan Am Southemn railway operations required pursuant to this Agreement;
and



WHEREAS, the Parties desire {o termunate | the 1998 Intermodal Agreement] and
replace 1t with a new agreement, among other tlungs, to (1) provide a service guaraniee, (2)
cxpand the haulage senvices thereunder to mclude havlage for multilevels and other rail cars
capable of transporting Automotive Traffic. and (3) permut Norfolk Southern to extend haulage
services 1o Canadian Pacific Raillway Company (“CP™) and/or CP’s Delaware and Hudson
Railway Company, Inc subsidiary ("D&II"), and

WHERFEAS. the Transaction Agreement provides tor Pan Am Southemn to grant to
Norfolk Southern certain haulage and overhead trackaye nights for the movement of traffic in the
revenue waybill account of Norfolk Southern (“Nortolk Southern Traflic™) and, under certain
circumstances, traffic in the revenue waybill account of CP (“CP Traffic™) and/or the revenuc
waybiil account of D&H (“D&H ‘I raffic™) over the Line, and

WHEREAS, Norfolk Southern, Pan Am. B&M and Springfield Terminal obtained the
prior consent of the Surface Transportation Board to consummale the transactions sct forth in the
Transaction Agreement, including the grant of nghts descnbed herein; and

WIIEREAS, Norfolk Southern and B&EM [ormed Pan Am Southern 1n accordance with
the Transaction Agreement; and

WIIEREAS, Pan Am Southern now wishes 1o grant Norfolk Southern certain haulage
and trackage rights as proviuded herein; and

WIHEREAS, MBTA has granted consent for Pan Am Southemn te grant trackage nights
over the M]3 1 A Scgment to Norfolk Southem as provided heren, and

WHEREAS. gmven the structure of Pan Am Southern, the Parties desire to grant B&M
third-party beneficiary status to enforce this Agreement on behall of Pan Am douthemn; and

WIIEREAS. the Parties desire to sct forth the terms and conditions upon which Norfolk
Southern may use haulage and trackage nghts to transport Norlolk Southern ‘T'raflic, CP Truffic
and D&H Traffic over the Linc;

NOW, THEREFORE, the Partics hereto. intending to be legally bound, agree as
follows-

SECTION 1. DEFINIT'IONS AND INTERPRETATION
(a) Interpretation Generally
n Unless otherwisc defined herein, all words, terms and phrases used in this
Agrcement shall be construed in accordance with the generally applicable defimtion or

meanmg ol such words, terms and phrases in the ratlroad industry

() Each defimtion in this Agreement includes the singular and the plural, and
reterences 1n this Agreement to the neuter gender include the masculine and femimne



where appropniate  References herein to any agreement or contract mean such agreement
or contract as amended As used in this Agreement, the word “including™ means

“without limitation™, and the words “herein™, “hereof™ and “hereunder™ refer to this
Agreement as a whole. All dollar amounts stated herein are in United States currency

(m)  Unless the context requires otherwise, a reference to Pan Am Southern
shall be a reference to Pan Am Southern and its Railroad Operator  When Spnngfield

‘Terminal is opcrating on bchalf of Pan Am, 1ts actions shall not be considered 1o be thosc
of the Railroad Operator

(by  Capitalized Terms
All capitalized terms shali have the defined meaning sct forth below

“1998 Intermodal Agreement™ shall have the meaning given to that term in the
Recitals.

“Abandonment Notice Period™ shall have the meaning given to that term in Scction
16(c).

“Ahandonment Segment™ shall have the meaning given Lo that term 1in Secuon 16(a).
“Agreement™ shall have the meaning given to that term 1n the introductory paragraph
“AAR? shall mean the Assoctation of American Raulroads

“Automotive ‘I'raffic™ mcans finished automobiles, sport utility vehicles, vans
(including munvans), trucks and any other vehicles

“Ayer Automotive Facility™ shall mean that facility for the transfer of Automotive
Traffic gencrally located at approximately MP 314 1n Ayer, MA.

“Ayer Intermodal Facility” shall mean that intermodal trailer and container transfer
facility generally located in Ayer (Devens), MA, but excluding the warehouse complex owned
by Pan Am

“Ayer Switching Agreement” shall mean that Ayer Switching Agreement, dated as off
the date hereof, between Springfield Terminal and Pan Am Southern. generally governing the
switching by Pan Am Southern of certain railcars of Springficld Termmal

“B&M?” shall have the meaning given to that term in the Recituls

“Cars™ means each loaded or empty railroad freight car (including platform and well rail
cars) or similar equpment.



“Chemicals™ shall mean tra{fic moving on S 1 CC 28-xax-xx and 29-1xx-xx n carload
service, excluding STCC 28-2xx-xx and TIH/PIH

*“Contribution™ shall have the meaning given to that term in the Recitals
“Corn Starch™ shall mean traffic moving on STCC 20-462-xx
“Corn Syrup™ shall mcan traffic moving on STCC 20-461-xx

“Correction Period™ shall have the meaning given to that term in Section 2(b) of
Appendix B.

“CP” shall huve the meaning given to that tcrm 1n the Recitals
“CPFMA” shall have the meaning given to that term in Section 1(a) of Appendix B

“CP Haulage Cars” shall mean Haulage Cars moving, pursuant o this Agrccment, m
the revenue waybill account of CP

“CP Traffic™ shall have the meaning given to that term in the Recitals
“CTC” shall have the meaning given to that term in Section S(a)(n)
“D&H™ shall have the incaning given to that term n the Recitals

“D&IT Haulage Cars™ shall mean Haulage Cars moving. pursuant to this Agreement, n
the revenuc waybill account ot D&J 1

“D&II Traffic™ shall hay e the meaning given to that term in the Recitals

“Destination Facilities™ shall refer to the Ayer Automotive Facility, the Ayer Intermodal
Facility. and the Sanvel Properues

“Destination Terminals™ shall refer to the Destination Facilities other than the
supporting yards

“Fffective Date™ shall have the meaning given to that term in Section 11{a)

“End Points” shall mcan the “end points” as defined in cach of Appendices A, C, D, E
and F.

“Equipment” shall mean and be confined to lu-rail vehscles, track inspection equipment
and other non-revenue vehicies and machinery (other than locomotives) capable of hemng
operated on ralroad tracks that, at the ume of an occurrence, are (1) being operated on the
trackage upon which such occurrence takes place, or (11) arc on the trackage upon which such



occurrence takes place, or on the adjoining, right-of-way, for the purposc of maintenance or
rcpair thercofl or the clearing of wrecks thercon

“Exercise Notice™ shall have the meaning given to that teom in Section 16(c)
“Flour” shall mean all traffic moving on STCC 20-411-10

“FMYV? shall have the meaning given to that term 1n Section 16(c)

“FRA” shall mean the U S Federal Railroad Administration

“Foreign Railroad” shall mean a railroad that 1s not a party to this Agrecment

“General Commodities™ shall mean Industrial Products other than Hazardous Matcnals,
Plastics, Chemicals, Corn Syrup, Corn Starch and Flour

“GMX?” shall have the meaning given to that term 1n the introductory paragraph.

“Governmental Authorily™ shall meun any nation or government, any statc or other
political subdivision thereof, and any entily exercising exccutive. legislative, judicial, regulatory
or admumnstrative functions of or pertaining to government or any mediation body or arbitral
tribunal, including the STB

“I1aulage Cars™ shall mean Cars moved pursuant to the Haulage Rights

*Haulage Rights™ shall have the meanmg given to that term in Section 2(h)1)

“Hazardous Materials™ shall mean traffic moving on S FCC 49-xxv-xx

“Industrial Products™ shall mean all traffic moving by rul, mcluding automotive and
truck parts moving in boxcars, cxcept coal, Automotive Traffic and Intermodal traffic.

“Initial Period” shall have the meaning given to that term in Section 2(a) of Appendix
B.

“Intermodal” generally shall mean the movement of containers and trailers onto, on and
off of rail cars.

“JOC” shall mean that Joint Operating Commuttee established pursuant to the LLC
Agrecment.

“JY Transaction Agreements™ shall have the meaning given fo that term in the LLC
Agreement

“L.ine” shall have the meaning given to that term 1n the Recitals



“LLC Agrecement™ shall mean that Limited Liability Company Agreement of Pan Am
Southern | 1.C. by and between Norfolk Southern and B&M. and dated as of | ], 2008

“Loss or Damage™ shall have the meaning given to that lerm 1n Section 8.

“Major Service Standard Failure® shall have the meaming given to that term 1n
Appendin B

“Management Committee” shall mean the Management Commrtiee of Pan Am
Southemn as provided 1n the .I.C Agreement.

“MBTA™ shall have the meaning given to that term in the Recitals.

“MBTA Segment™ shall have the meanng given Lo that term in the Recertals
“Monthly Statement™ shall have the meaning given to that term in Section 7(a)
“NECR" shall mean the New England Central Rarlroad.

“Norfolk Southern™ shall have the meaning given to that term in the introductory
paragraph.

*Norfolk Southern Haulage Traffic™ shall mean the traffic permtted to be moved n
accordance with Appendix C, Appendix D, Appendix E and Appendix F

“Norfolk Southern Intermodal/Automotive Traffic™ sholl have the meaning given to
that terim 1n Secton 1(b)iv) ol Appendix B

“Norfolk Southern Traffic™ shall have the meaning given Lo that term n the Recitals.
“P&W™ shall mean the Providence and Worcester Railroad
“Pan Am™ shall have the meaning given to that term in the introductory paragraph.

“Pan Am Southern™ shall have the meaning given to that term in the introductory
paragraph

“Pan Am System Parties™ shall mean Pan Am, B&M and Springfield Terminal.

“Participant Parties™ shall have the meaning given to that term in the mtroductory
paragraph.

“Participant Party™ shall have the meaning miven to that term 1n the introductory
paragraph

“Parties™ shall have the meaning given to that term 1n the introductory paragraph.
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“Party™ shall have the meanmng given to that termt in the itroductory paragraph

“Person™ shall mean an individual or partnership. corporation, trust. association, hmited
lLiability company, Goyernmental Authonty or other entuty

“Placement™ shall have the meanmy given to that term in Section 1(b)(m) of Appendix

“Plastics™ shall mean all traffic moving on STCC 28-2xx-xa

“Qualifying Trains™ shall have the meaning given to that term 1n Section 1{b)(1v) of
Appendix B.

“Railroad Operator” shall have the meaning given (o that term in the Recitals

“Release™ shall have the meaning gnven to that ferm 1n Section 1(b)(in) of Appendix B.

“Sanvel Properties™ shall mean that facility anucipated to be constructed for the transfer
of Automouive Traffic to be located cast of Willows Road in Ayer, MA as gencrally wdenufied as
Sanvel on the Aycr Switching Agreement schematic

“Service Reports™ shall have the meaning given to that term in Section 2(a)(1t)

»Springfield Terminal” shall have the meamng given to that term i the introductory
paragraph

“STB™ shall mean the Surfiace Transportation Board or any successor entity thereto

“Subject I'rackage™ shall mecan the certun lines of railroad covered by any of
Appendices A and C through I through I, which appendices idenufy specific haulage or trackage
nights arrangements and the trackage covered therebhy.

“Suhject Traffic” shall have the meaning given to that term in Section 8(a)

“Termination Period™ shall have the meaning given to that term in Section 2(d) of
Appendix B.

“TIH/PIH™ shall mecan, as defined by the defimition of “matcrial poisonous by
inhalation™ to be found at 49 CIR Scction 171.8. specifically-

(1) A gas mecting the defining critenia of Section 173.115(c) of Subchapter C
(which is titled “Hazardous Materials Regulations™) and assigned to 1lasard Zone A, B, C
or D 1n accordance with Section 173.116(a) of Subchapter C;



(2) A hquid (other than as a nist) meeting the defining cntena in Section
173 132(aX 1){11) of Subchapter C and assigned to Huzard Zone A or B 1n accordance
with Seclion 173 133 (a) of Subchapter C, or

(3)  Any matenal identilicd as an 1inhalation hazard by a special provision in
Column 7 of the Section 172,101 table.

“Trackage Rights™ shall have the meaning given to that term in Section 2(a)

“Irackage Rights Notification™ shall have the meaning given Lo that term in Section
2(c) of Appendin B

“Transaction Agreement™ shall have the meaning given to that term in the Recitals.
“Use Invoice™ shall have the meaning given to that term in Section 7(a).

“VTR™ shall mean the Vermont Railway Company

“Waiver MNotice™ shall have the meaning given (o that term in Section 16¢e).

(c) Successor [.aws

A reference to any particular statute or regulation shall mclude a reference to any
successor statute or regulation

SECTION 2. TRACKAGE AND HAULAGE RIGHTS

(a) Trachage Rights

(1] Pursuant to the Transaction Agreement and subject 10 the terms set forth in
this Agreement, Pan Am Southern hereby grants Norfolk Southern trackage nights
(collecuvely, the “Trackage Rights™) between Mechanmicville, NY and the Ayer
Intermodal Facility, the Ayer Automotve [acility and the Sanvel Properties for
Intermodal traffic. Automotive Traffic and CP Traffic and D&H ‘| raftic as more fully
described in Appendix A. Norfolk Southern's usc of the Trackage Rights shall be subject
to the limutations and restrictions sct forth in this Section 2 and Secuon 3

(n)  Norfolk Southcrn shall not excreisc 1ts Trackage Rights unless and unul a
Mayjor Service Standard Failure, as defined in Appendix B to this Agreement, has
occurred. and only pursuant to the terms and conditions set forth therein. Pan Am
Southemn shall provide Norfolk Southern with monthly reports. quarterly reports and
annual reports (“Scrvice Reports™) that will provide data to Norfelk Southem sufficient to
permt 1t to determine whether a Major Service Standard Failure has occurred. Failure to
excrcisc 1ts nghts under this subscetion wath respect to any onc Major Service Standard
Failure time shall not prejudice Norfolh Southern’s rights to exercise its nghts with
respect o any subsequent Major Service Standard Failure.



(m)  The Trackage Rights shall be [or the purpose of Norfolk Southen using
the Subject Trackage to operate its trains i overhead movements only and shall not
include the right ol'ingress and egress to any tracks. switches, tumouts, or other track
classifications that connect to any point along the Subject Trackage except the End
Points

(iv)  Except as may otherwise be permitted by this Agreement, Norfolk
Southern shall not use any part ol the Subject Trackage for the purposc of switching,
storage or servicing Cars or Equipment. or the making or breaking up of trains; provided,
however, that Norfolk Southern may use such auxihiary trackage as may be designated by
the Pan Am Southern as necessary for the handhing of locomotives or cars bad ordered en
route

(v) Norfolk Southem’s use of Subject Trackage shall be 1n common with Pan
Am Southern and any other authonzed uscr, and other than as explicitly sct forth herein,
Pan Am Southern’s nght to usc the Subject Trackage shall not be dimimished by this
Agreement

(vi}  Norfolk Southern may operate trains in cither dircction over the Subject
Trackage.

(b) Haulage Rights

() Pursuant (o the Transaction Agreement and subject to the terms set forth in
this Agreement, Pan Am Southern hereby grants Norfolk Southern haulage nghits
(collectively, the “Haulage Righis®) to the extent desenibed i each of the following
Appendices

Appendix C — Haulage Rights between Mechanicville, NY and Gardner, MA
to/from an intcrchange with the P&W, for the movement of any Norfolk Southern
Haulage Traffic for which a rate is provided; and

Appendix D — Haulage Rights between Mechamewille, NY and Hoosick Junction
for the movement of Norfolk Southern Haulage Traffic 1o/from an mterchanye
with VTR, for the movement of any Norfolk Southemn Ifaulage Traffic for which
a rate 1s provided: and

Appendix E — Haulage Rights between Mechanicville, NY and East Northfield,
MA (and, following reconstruction of the conncction at Mullers Falls, at Millers
Falls, MA), to/from an interchange with the NECR, lor the movement of any
Norfolk Southern llaulage Traffic for which a ratc 1s provided, and

Appendix F — Haulage Rights between Mechanicville, NY and the Ayer
Intermodal Facility, the Ayer Automotive Facility and the Sanvel Properties for



the lacal delivery of Intermodal traffic. Automoiive ‘I raflic and CI? ‘Lraflic and
D&H Traftic

(1)  Pan Am Scuthern’s obligation to provide Norfolk Southern the Haulage
Rights between Mechamceville. NY and the Ayer Intermodal Facility. the Ayer
Automotive Facility and the Sanvel Properties hereunder shall cease i the event that
Narfolk Southern initiates 1ts ‘I'rackage Rights operations pursuant to Section 2(a)u) of
this Agreement.

SECTION 3. OPERATING AND OTHER RESTRICTIONS

(a) Norfolk Southern Haulage Cars shall at all times remain in the revenue wayhill
and car hire accounts ol Norfolk Southern while moving over the Subject Trachage via the
Haulage Rights CP Haulage Cars shall at all times reman 1n the revenue waybill and car hire
accounts of CP while moving over the Subject Trackage via the Haulage Rights or the Trackage
Rights. D&H Haulage Cars shall at all imes remain in the revenue waybill and car hire accounts
of D&H while moving over the Subject Trackage via the Haulage Rights or the Trackage Rights

(b) Pan Am Southcrn shall not be entitled to any line haul revenue for the handhng of’
Norfolk Southern, CP or D&H Haulage Cars, or movement of traffic pursuant o the Trackage
Rights, nor shall Pan Am Southem participate in the routing of, nor appear 1n tarffs, waybills or
other shipping documents as a parlicipating carnier m connection with. the movement nfany of
the same

(c) Norfolk Southern locomotives and crew s operating over the Subject Trackage
pursuant to the trackage nghts grant shall be equipped to communicate with Pan Am Southern on
radio frequencies normally used by Pan Am Southern in directing train moscments on the
Subject Trackuge

(d) Nortolk Southern’s operations over the Subject Trackage shall at all nmes be
subjcct to the dircction and control of the Pan Am Southern and comply n all respects with the
safety rules. operating rules and other regulations of the Pan Am Southemn

() Norfolk Southerm shall make such arrangements with Pan Am Southern as may be
required to have each of 1ts emplovees who shall operate its trains, locomotives, Curs and
Equipment over any of the routes traversing the Subject Trackage qualified for operation over
the specific route that the employee will operate. Pan Am Southern shall provide. and shall
cause 118 Railroad Operalor to provide, reasonable cooperation and assistance 1n the qualification
of Norfolk Southcm opcrating (trim and cnginc) crews for service over the Subject “Lrackage
upon request. Norfolk Southern supervisory personnel who have been qualified to operate over
the Subject ‘I'rackage may qualify other Norfoll Southern employees for operation of trains over
the Subject Trackage

() kxcept as pennitted by Section 2(b) of Appendix I' hereto, Norfolk Southern may

not, pursuant v this Agreement, grant haulage rights, trackage rights, or other operating nghts of
any nature on or over the Subject [rackage to any other Person
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SECTION 4. INFRASTRUCTURE
(a) Maintenance

(1) Pan Am Southern shall be solely responsible for the maintenance, repair,
and renewal of the Subject Trackage Pan Am Southern shall arrange to keep and
maintamn the Subject I'rackage in reasonably good condition for the use hercin
contemplated, such condition (lollowing the upgrading anticipated by the Transaction
Agreement) not Lo be less than Federal Railroad Admumistration Class 1L (or any
replacement of 1t), subject to normal slow orders and the hke, but Pan Am Southem does
not guarantec the condition of the Subject Trackage or that operations thercover will not
be interrupted Pan Am Southern shall tuke reasonable steps to ensurc that any
interruptions will be kept to a mimimum and shall usc commercially reasonable cftorts to
avoid such interruptions.

() Exisung connections or facilities connecting the trackage owned or
operated by Norfolk Southern or with connecling carriers with those of the Subject
Trackagce shall continuc to be maintained. repaired, and renewed by and at the expensc of
the Person or Persons responsible for such mamtenance, repair, and renewal under
applicable agreements.

(b) Infrastructure Improvements.

Pan Am Southemn from time (o tme may make changes 1n. additions and betterments to,
or retirements from, the Subject Trackage as shall, in 1ts judgment, he necessary or desirable for
the economical or salt operation of the Subject 1 rackage or as shall be required by any law, rule.
regulation, or ordinance promulgated by any governmental entity having junisdiction, provided
that no such retirement shall materially affect operations over the Subject 1rackage Such
additions and betterments shall become a part of the Subject Trackage and such retirements shall
be excluded from the Subject Trackage

{c) Loss of Usc of the Subject Trackage.

(1) Other than as spccifically set forth in this Agreement. Norfolk Southern
shall not have, pursuant to this Agrecinent, any claim against Pan Am Southern for
liability on account of Loss or Damagc of any kind in the event the use of the Subject
Trackage by Norfolk Southern 1s interrupted or delayed at any ime by any causc

(1)  If the Subject Trackage 1s unavailable for scrvice duc to a derailment, line
outage or other interruption of service, then Pan Am Southern shall cooperate and
consult, and cause 1ts Railroad Operator to cooperate and consult, with Norfolk Southern
in order to address any resulung backlog of trains over 2 period of tune following the
resolution of such derailment as may be required to reduce such backlog of Norfolk
Southern, CP and D&H Traffic or trmns. The operation of such trains shall be priontized
according to scrvice standard protocols to be developed by the JOC
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SECTION 5. MANAGEMENT AND OPERATIONS

(a) Dispatching

(1) Pan Am Southern, through its Ratlroad Operator, shall have exclusive
control o cr the management and dispatching of the Subject Trachage Ihispaiching of
the Subject Trackage shall be conducted 1 a manner as to aftord each of Pan Am
Southemn and Norfolk Southern, and any other present or future user of the Subject
Trackage (or any portion thereof) the most economical and efficient movement of its
traffic over the Subject Trackage consistent with the demands and needs of other
authonzed uscrs For the purposes of dispatching, trains of the same class shall be treated
with equal priority, with the four (4) classes of trains (in order of priority) being

(1) Passcnger,
(2) Inlermodal and Aulomotive umt trains,

{3)  Regular (other unit and Irerght trains not scheduled to sct oft/pich
up cn route), and

(4)  Other (includes trains and equipinent that must opcrate at restricted
specis. 1 .. local, work, or other such equipment movements),

provided, that 1n the event of a conflict, the dispatcher shall be empowered to deviate
from the prionties sct forth herein i order to employ best practices to efficiently move
all trains

() Norfolk Southcrn shall have the right to staton a Norfolk Southern
cmployee or agent in the dispatch center operated by Pan Am Southern or its Ratlroad
Opcrator Said person shall be present solely as an observer, and shall have no authonty
to control the movement of trains or otherwise interferc with or adjust the operation of
trains, Curs or Equipment operating on the Subject Trackage

(in)  Pan Am Southern shall causc its Railroad Operator to provide Norfolk
Southem with read-only access to the Railroad Operator’s central traffic control (“CTC")
screens for the Subject Trackage 1n the offices of Norfolk Southern designated by
Norfolk Southern Pan Am Southern shall be responsible for the cost of modifying its
system to the extent necessary to provide Norfolk Southern access 1o 1ts CTC screcns,
and Norfolk Southern shall be responsible for the cost of the communications link with
Norfolk Southern and the costs 10 use such link incurred in Norfolk Southern’s offices

(b) Dimensional Loads/Excess Clearance Cars

Norfolk Southern shall not have the nght to operate dimensional loads and cxcess
clearance railcars for handling over the Subject Trackage
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(c) Compensation

Norfolk Southern shall compensate Pan Am Southern for the use of the Subject Trachage
m accordancc with Appendin G Comipensation

(d) Mileage and Car Hire

Norfolk Southern shall assume, report and pay directly all mileage and car hire charges
for traffic moving in 1ts revenue waybill account. Norfolk Southem shall cause CP and D&H 10
assume, report and pay directly all mileage and car hire charges 1n their respective revenue
waybill accounts

(¢) TIH/PIH

Unless the Parties specifically agree to the contrary. no TIH/PIH traffic shall be permitted
in Haulage Cars

(1) Iransier to Ayer Automotive lacility

As soon as the Aver Automotive Facility becomes available upon tenmination or
expiration of the existing lease thereon, the Partics shall cooperate to mahe the Ayer Automotive
Facility operational  Upon reaching operational status (a status that shall be confirmed by an
exchange of letters between the Parties) the destination for Automotive Traflic shall be the Ayer
Automotive Facility, rather than the Sanvel Propertics  Startup costs associated with the
transition of Automotive ‘Iraffic rom the Sanvel Properties to the Ayver Autemobtive Facility
shull be borne by Norlolk Southemn  Should there be insufficient capacily at the Ayer
Automouve Facility to handie the Norfolk Southern Automotive Iratlic, the Sanvel Propertics
shall remam an automotive distuibution facility avaulable to Norfolk Southern pursuant to this
Agrecement. Pan Am Southern warrants that the Ayer Automotive Facility shall be avalable for
usc¢ beginoing 2017

() Destination Facility Capacity.

In recogmuon of the imited capacity of the Destination 'acilities, Pan Am Southern shall
dedicate all capacity at the Destination Facilities as follows: (i) the Ayer Intermodal Facility
shall be dedicated to Norfolk Southern (or Intermodal traffic orginating or terrmnatig at points
west of the lacility. and to Springfield Terminal for Intermodal traffic originating or terminating
at points on Springficld Terminal cast of CPF 312, (1) the Sanvel Properties shall be dedicated to
Norfolk Southern for Automouve Traffic and (iii) as soon as 1t becomes available upon
termination or expiration of the existing leasc thereon, the Ayer Automotive Facility shall be
dedicated to Norfolk Southern for Automotive Traffic

SECTION 6. COMPLIANCE WITH APPLICABLFE LAWS AND RULES

(u) Each of Pan Am Southern and Norfolk Southern shall comply, and Pan Am
Southern shall cause the Railroad Operator to comply, with all applicable [ederal. state and local



laws, rules, regulations and orders promulgated by any govemment or governmental agency that
rclate to the operations contemplated hercunder If any fine, penalty, cost or charge 1s imposed
or assessed on or against either of them by reason of the other Party's non-comphance (or, 1n the
case of Pan Am Southern, the non-compliance of the Railroad Operator, for which Pan Am
Southern shail be responsiblc) with any such laws, rules. regulations or orders, such non-
complving Party shall reimburse and indemmify the other Party for or on account of any such
fine, penalty, cost, or charge, and all expenses and attomey’s fees incurred 1n connection
therewith, and, Lo the extent feasible, such non-complymg Party shall defend the interests of that
other Parly in any related tegal proceeding free of cosl. charge or expense to that other Party

(b) Without affecting the generalily of the foregoing Scction 6(a), cach of Pan Am
Southern and Norfolk Southern shall comply, and Pan Am Southern shail canse the Ratlroad
Operator to comply, with the provisions of the Federal Locomotive Inspection Act and the
Federal Safety Apphiance Act, as amended, and any other applicable fedcral and statc and local
laws, rcgulations and rules respecting the operation, condition, inspection and safety of its trains,
locomotives, Cars and Equipment while such trains. locomotives, Cars, and Equipment are being
operated over the Subject Trackage. Each of those Parties shall indemmnify, protect, defend, and
save harmlcss the other from and against all fines, penaltues and habilitics imposed upon such
Party under such laws, rules. and regulations by any public authority or court having junsdiction,
when attnibutable solely 1o the failurc of indemnifying Party (or, in the case ol Pan Am Southern,
the failure of the Ralroad Operator. for which Pan Am Southern shall be responsible) to comply
with its obligations in this regard

(c) ‘I rains operated pursuant to this Agreement shall not include locomotives, Cars or
Equipment which exceed the width, height, weight or other restnctions or capacities of the
Subject Trackage as contained 1n the clearance file maintained by Pan Am Southern, and ro train
shall contain locomotives, Cars or Equipment which require speed restrictions or other
movement restrictions below the maximum authorized freight speeds as provided by Pan Am
Southemn’s aperating rules and regulations, without the prior consent of Pan Am Southern. The
JOC shall make proper accommodation for exceptions, should that be reasonable, necessary. and
practicablc

{(d)  If any employcc of Norfolk Southern shall neglect, refuse. or fal to abide by Pan
Am Southem’s rules, mstructions and restrictions govermng the operation on or along Pan Am
Southem’s property, such employec shall, upon written request of Pan Am Southern, be
prohibited by Norfolk Southern from working on Pan Am Southern’s property. 1 any Person
shall deem it nccessary to hold a formal investigation to establish such neglect, refusal, or failure
on the part ol any cmployee of Norfolk Southern, then upon such notice presented 1n writng,
Norfolk Southern shall promptly hold an investigation in which all Partics concerned shall
participate, with cach Party beanng the expense for 1ts officers’, counscl’s, witnesses’ and
cmployces’ participation Norfolk Southern shall give notice of such mvesugations to its
employees, and such mvestigation shall be conducted in accordance with the terms and
conditions of schedule agreements between the employer and 1ts employees. If the result of such
investigation warrants, such cmployee shall, upon written request by Pan Am Southern, be
withdrawn by Norfolk Southemn from scrvice on Pan Am Southern’s property and Norfolk
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Southern shall release and indemnify Pan Am Southern from and agamnst any and all claims and
expenses because of such withdrawal

SECTION 7. INVOICES AND PAYMENT OF BILLS

(a) On or before the 15™ day of each calendar month during the term of this
Agreement, the Railroad Operator shall prepare on behalf of Pan Am Southern a monthly
statcment setting forth the number of Cars operated over the Subject Trackage duning the month
pursuant to this Agreement (the “Monthly Statement™) and an invoice (the “Use Invoice™). The
Monthly Statement shall be in electrome (ormat, and shall contain a detailed hst of the Cars that
moved during the subjcct month, which list shall include, for each Car, information relating to
such Cars that Pan Am Southern may reasonably request in connection with accounting for the
use of the scrvices and nghts provided hereunder. The Monthly Statement and the Use Invoice
shall be delivered to Norfolk Southern and Norfolk Southern shall make payment to Pan Am
Southern within thirty (30) days afler the date of receipt of such Use Invoice

(b)  Any dispute regarding the amount ol'a Monthly Statement or Use Invoice shall be
reconciled between the Participant Parties pursuant to Section 14, and any adjustment resuliing
from such reconcihation shall be reflected 1n a subsequent Use Invoice. 1f Norfolk Southem
disputes any portion of a Use Invoice. it shall nevertheless pay such Use Invorce 1n full subject to
adjustment upon rcsolution of the dispute, provided, however, that (1) no exception lo any charge
in a Use Invoice shall be honored, recognized or considered 1f filed afier the expiration of three
(3) years from the date of the Use Invoice, and (1) no mvoice shall be rendered more than three
(3) years (a) after the last day of the calendar month i which the expense covered thereby 1s
mcurred, or (b) 1n the case of charges disputed as to amount or hiability, after the amount owed or
habihity therefor 1s established  Any claim for the adjustment ol a Monthly Statement or Use
Invoice shall be deemed 1o be warnv ed 1f not made in wnting within three (3) years after the date
of the relevant Monthly Statement for statement adjustments and the date of the relevant Use
Invorce for invoice adjustments

(¢)  Pan Am Southemn and Norfolk Southern shall each have the night, at its own
expense, to audit the records of any other Participant Party (including, for operations of
Springficld Terminal pursuant to the Railroad Opcraling Agreement. of Springficld Tcrminal)
pertaining to the use of the Subject Trackage under this Agreement, and any Monthly Statement,
Use Invoice or other invoice 1ssucd by Pan Am Southern pursuant to this Agreement, provided
such audit 1s initiated at any time within three (3) years of the datc of the relevant Use Invoice or
other invoice (as applicable) relating to this Agrcement. All such audits shall be conducted at
reasonable intervals, locations, and imes  All such audits shail be prosecuted with rcasonable
due dibigence Each Participant Party and Springfield Termunal agrees that all informatton
disclosed to 1t or 1ts representatives in connectron with such an audit wilt be held in strictest
confidence and will not be disclosed to any third party (other than to an arbitrator 1n connection
with an arbitration conducted pursuant this Agreement or as required by applicable law) Any
adjustment resulting from an audit conducted pursuant to this Section 7(c) wath respect lo which
the Participant Partics are 1n concurrence shall be reflected in a subsequent Usce Invorce.
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(d)  Invoices rendered pursuant to the provisions of this Agreement, other than Use
Invoices, shall include direct labor and matenal costs, together wath the surcharges, overhead
percentages, and Equipment rentals as specified by Pan Am Southemn at the time any work 15
performed by Pan Am Southern for Norfolk Southem. or shall include actual costs and expenses.
upon mutual agreement of the Participant Parties

SECTION 8. LIABILITY

Except as provided in Section 5(b) of Appendix F, as between the Parties hereto,
responsibility for all claims, habilities, demands, actions at law or equity, judgments, settlements,
losses, dumages and cxpenses of every character, including any loss or destruction of, or damage
to, any property whatsoever, and any injury 1o or death of any person or persons whomever
(including cmployees of the Participating Parties or Springfield Terminal), resulting from,
arising out of, incidental to or occurring in conncction with this Agreement (“Loss or Damage™),
shall bec allocated as follows, without regard to considerations of fault or neglhigence {(except as
otherwise specifically provided for heremafter)

(a) Norlolk Southern Cars, D&H Cars and C'P Cars moving pursuant to this
Agreement shall, for the purposes of this Secuion 8, be referred 1o as “Subject Traffic™
Otherwise, for the purposes of assigning responsibility tor L oss or Damage under this Section 8§
(including but not limited to Section 8(e}) as hetween the Participating Parties, the trains, Cars
and Equipment of a Forcign Railroad shall be considered to he the trains, Cars and Equipment of
Pan Am Southern By way of illustration only, if, for example, Pan Am Southern were to grant
Dé&H trackage nghts pursuant to a trackage nghts agreement, then traffic moving pursuant to
that D&H trackage nights agreement would be Pan Am Southem trafTic.

(b) Pan Am Southern shall be responsible for Loss or Damage arising, i whole or in
part, from any conditions involving, or connected with, the Destination Terminals or any
trackage within the Destination Terminals that are owned or otherwise controlled by Pan Am
Southem. or the opcrations or conditions therein or thereon  Norfolk Southern shall be
responsible for Loss or Damage arising, in whele, or i part, from any condition involving its
termmal or any trackage withun 1ts terminal that are owned or otherwise controlled by Nortolk
Southern

(c) Except as set forth in Section &(b), Norfolk Southern shall be responsible for (1)
Loss or Damage to Equipment 1n its revenuc waybill account and the lading therein, and (2) 1o
the extent not allocated pursuant to Section 8(d)(1), Loss or Damagc ansmyg from or growing out
of its neghgence or willful misconduct or that of 1ts otlicers, agents, contractors (other than Pan
Am Southemn, to the extent Pan Am Southern 1s considered a contractor hercundcr, and
Springfield Terminal, to the extent Springfictd T'ermuinal 1s a contractor to Pan Am Southern), or
employecs, cither solely or in conjunction with a third party

(d) Except as sct (orth in Section 8(b). Pan Am Southern shall be responsible for (1)

Loss or Damage to Equipment 1n 1ts revenue waybill account and the lading therein, and (2) to
the extent not allocated pursuant to Sectien 8(c)(1), Loss or Damage ansing from or growmg out
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of us neghgence or willful misconduct or that of 1ts officers, agents, contractors (including the
Railroad Operator), or cmployees. either solely or in conjunction wath a third party.

(c) Except as sct forth in Section §(h), and to the extent not allocated pursuant to
Secuon 8(c)(1) or Section 8(d)(1), Loss or Damage ansing from or growing out of the negligence
or willful misconduct of both Norfolk Southcm and Pan Am Southern (or, as to Pan Am
Southemn, that of the Railroad Operator, and 1n each case of Norfolk Southern, Pan Am Southern
and the Railroad Operator, their respecuive officers, agents, contractors or employces) shall be
borne by the Participating Parties in proportion to their fault.

(N ‘l o the extent responsibility for Loss or Damage is not allocated pursnant to
Secuon 8(b), 8(c), 8(d) or Scction 8(c) such responsibility for Loss or Damages shall be
(i) bornc solcly by Norfulk Southemn 1f the involved trains arc handling only Subject ! raffic, or
(1) borne by each of Pan Am Southern and Norfolk Southern 1n proportion to the number of Cars
in such trains that are moving in that Party’s revenue waybill account or car hire account, with
Subject Traffic Cars being counted for this Section 8(f) as 1f they were Norfolk Southern Cars.

(g)  Notwithstanding anything to the contrary in Section 8(b), Section 8(c). Section
8(d), Scction 8(¢) and Scction &(f) above, when any damage to or destruction of the environment,
including without limitation land, air, water, wildlife, and vegetation, or 1o third partics from
substances transported in cars or contamned 1in focomotives occurs with onc or more trains
handling Subject Traffic Cars being involved, then, as between themselves, (1) Pan Am Southern
shall be solely responsible for any damage or destruction to the environment and to third parties
which results solely from a substance transported 1n Pan Am Southern Cars and/or contamned m a
Pan Am Southern locomotive which was released. (11) Norfolk Southern shall be solely
responsible for any damage or destruction to the environment and (o third part:es which results
solely from a substance transported 1in Subject Traffic Cars and/or conlained m a Noriolk
Southern locomotive which was released, and (1) responsibibity for damagce or destruction to the
environment and to third parties which results from one or more substances which was (or were)
being transported in Cars, Equipment or locomotives n the revenue waybill account and car hire
accounts of both Norfolk Southern and Pan Am Southern which was (or were) relcased shall be
borne by the Participant Parties in proportion to the total number of such Cars, Equipment or
locomotives n that Party’s revenue waybill account or car hire account from which there was (or
were) such a release, with Subject I'raffic Cars being counted for this Section 8(g) as 1f they were
i Norfolk Southern’s revenuc waybill account or car hire account

(h) Notwithstanding anything to the contrary in this Scctron 8, if (i) Loss or Damage
occurs with on¢ or more tramns being involved; (11) one or more of the involved trains is handling
{A) only Subject Traflic Cars or (B) both Subject Traffic Cars and Pan Am Southern Cars, {(111)
such Loss or Dumage 15 altributable solely to the Gross Negligence or Willful or Wanton
Misconduct of only one of the Participant Partics to this Agreement (or of Springficid Tcrminal
in 1ts role as the Railroad Operator for Pan Am Southern), and (iv) such Gross Negligence or
Willful or Wanton Misconduct is the direct or proximate causc of such Loss or Damage, then the
Party to which such Gross Negligence or Willful or Wanton Misconduct 1s attributable shall
assume all hability, cost and expense tn connection with such Loss or Damage., The Parties
agrec that, for purposes of this Section 8(h), (1) “Gross Neghgence or Willful or Wanton
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Misconduct™ shall be detined as “the intentional failure to perform a manifest duty in reckless
disregard of the consequences as affecting the hife or property of another, such a gross want of’
care and regard for the nghts of uthers as to justify the presumption ot willfulness and
wantonncss” and shall mclude, by definiton. acts or omissions of any its ciuployees while under
the influence of drugs or alcohol, and (2) Subject Traffic Cars being handled in haulage shall be
considercd Pan Am Southemn Cars

(1) If any suit or action shall be brought against any Party for Loss or Damage which
under the provisions of this Agreement are in wholce or in part the responsibility of another Party,
said responsible Party shall be notified 1n writing by the Party sued, and the Party so notified
shall have the nght and be obligated to take part in the defensc of such suit and shall pay 1ts share
of the judgment and the costs and cxpense incurred 1in such suit in accordance with the terms of
this Section 8.

{)] In every casc of death or ijury suffered by an employee of onc of the Partics,
when compensation to such employee or employee’s dependents 1s required to be paid under any
present or future state or federal worker’s compensation, occupational discase, cmploycers’
liability or other law, and one or more of the Parties under provisions of tlus Agrecement is/are
required Lo pay same or a portion ol same 1n 1nstallments over a peniod of ume, said Party or
Parties shall not be released from paying any such future installment(s) by reason of the
termination of this Agreement prior {o any of the respective date(s) upon which any such future
mstallments are 1o be paid.

(k)  Whenever any liability, cost or cxpensc 1s assumed by or allocated to a Party
under this Scction 8, that Party shall: (1) forever protcct, defend, indemnify and save harmless the
other Party {rom and against that liability, cost and expense, regardicss of whether such hiability,
cost and expense was caused 1in whole or in part by the fault, failure. neghgence, misconduct,
malfeasance or misfeasance of the Party indemniticd, or their directors, officers, agents or
cmployees, and (1) defend such Party against such claims with counsel selected by the
responsible Party and reasonably acceptable to the indemnified Party

() Each of Pan Am Southern and Nortolk Southern shall investigate, adjust and
defend all cargo related claims filed with 1t in accordance with 49 U.S C Section 11706 or 49
C.F R Scction 1005, or 1n accordance with any apphcable transportation contract entered nto
pursuant to 49 U.S.C. Section 10709

(m)  All costs and cxpenses in connection with the investigation, adjustment and
defense of any claim or suit (other than cargo-related claims made aganst a Party by a customer
whosc traffic was moving in the revenue and/or car hire account of such Party) under this
Agrcement shall be included as costs and expenses in applying the liability provisions of this
Section 8, provided, howcever, that salarics or wages of full-time agents, full-ime attorncys and
other full-ume cmployees of any Parly engaged directly or indirectly 1n such work shall be borne
by such Pany

(n) No Party shall settle or compromise any claim, demand, suit or cause of action
(other than a cargo-related claim filed with it in accordance with 49 U.S.C Scction 117006 or 49
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C.F R. Section 1005, or in accordance with any applicable transportation contract entercd into
pursuant to 49 U S C. Scction 10709} for which another Party has any habihily under this
Agreement without the concurrence of such other Party 1f the consideration for such settlement
or compromisc exceeds Thirty-Five Thousand Dollars (US) ($35,000) The foregoing amount of’
Thirty-Five Thousand Dollars ($35,000) shall be adjusted annually in accordance with the
provisions of Section 2 of Appendix G.

{0) Each Party shall indemnify and hold harmless the other Parties against any and all
costs and payments, including benefits, allowances, and arbitration, administrative and litigation
cxpenses, ansing out of claims or grievances made by or on behalf of or lawsuits brought by or
on behalf of its own employces or their collective bargaining representatives, either pursuant to
employce protective conditions imposed by a governmental agency upon the agency’s approval
or exemption of this Agrcement and opcrations hereunder or pursuant to a collective bargaimng
agrecement. i 1s the Parties’ intention that each Party shall bear the full costs ot protection of 1ts
own employees under employee protective conditions that may be imposed. and of grievances
filed by its own employees ansing under 1ts coliective bargaining agreements with 1ts employees
Similarly, cach Party agrees to indemnify and hold harmless the other Partics against any and all
costs and payments, including judgments, damagges, attomeys’ fees and Liuigation expenses,
ansing out of claims, lawsuits and actions brought by or on bchalf of 1ts own employees pursuant
1o any provision of law, including common law, and based on employment arisimg out of the
operations covered by this Agreement, except to extent otherwise specifically provided n this
Agrcement

SECTION 9. RERAILING, WRECKING, BAD ORDERS AND REPAIRS

(a) Whenever one or more Cars und/or locomotves 1n the account ot Norfolk
Southern requires reratling, wrecking scrvice or wrecking train service, Pan Am Southem shall
arrange [or the provision of such service, including the repair and restoration of roadbed, the
Subject Trackage and structures. Pan Am Southern shall promptly inform Norfolk Southern of
its 1ntent to proceed with wrecking service or wrecking train service, and shall permit a Norfolk
Southern representative to be present on the scene, to work 1n concert with the employeces of Pan
Am Southern and its Railroad Operator to manage such wrecking service or wrecking train
service. The cost, hability and cxpensc of the foregoing, including without limitation loss of,
damage 1o, or destruction of any property whatsoever and injury to and death of any person or
persons whomsocver or any damaggc to or destruction of the environment whatsoever, including
without hmutation land, air, water, wildlifc, and vegetation, resulting therefrom shall be
apportioned 1n accordance with the provisions of Section 8 hereof  All locomotives, Cars,
Equipment and salvage from the same so picked up and removed which is owned by or under the
management and conirol of or used by Norfolk Southern at the time of such wreck, shall be
promptly delivered to it.

{b) If any Cars or locomotives of Norfolk Southcrn arc bad ordercd cn route on the
Subject Trackage and it is necessary that they be sct out, those Cars or locomotives shall, after
being repaired, be picked up by Pan Am Southern, or 1f agreed upon by the Participant Partics,
Pan Am Southern will transport them to a mutually acceptable location to be picked up by
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Nortolk Southern Pan Am Southern may. upon request ol Norfolk Southem and at the expense
of Norfolk Southern, unless otherwise provided for in the Field and Office Manuals of the
Interchange Rules of the AAR, furnish required labor and matenal to perform light repairs
required to make such bad ordered Cars or locomouves safe and lawful for movement, and
billing for this work shall be at rates prescribed in, and submilted pursuant to, the Field and
Office Manuals of the Interchange Rules of the AAR

SECTION 10. FORCE MAJEURE

The obhigations, other than payment obligations, of Norfolk Southern and Pan Am
Southern under this Agreement shall be subject 1o force majcure (including flood, earthquake,
hurmcane, tornado, or other such severe weather or climatic condition, riot, wreck. derailment,
washout, explosion, Acts of God, act of terrorism and public enemy, war, blockage. insurrection,
vandalism or sabotage, firc, strike. lockout or labor dispute, embargoes or AAR scrvice orders,
or governmental laws, orders or regulations, and other causes or circumstances beyond the
control of the Party invoking such force majcure as an excuse for nonperformance), but only as
long as, and to the cxtent that, such force majeure shalt reasonably prevent performance of such
obligations by the affected Party. In the event that an cvent of force mayeure impairs any Parly’s
ability to fulfill its obligations to the other Parties under this Agreement, said Party shall take all
commercially rcasonable measures to restore performance of 1ts obhgations in a timely manner

SECTION t1. TERM AND TERMINATION

(a) This Agreement shall become effective following the latest date of (a) the date
first written above; (b) receipt of any required regulatory approvals or exemptions. and (c) the
expiration of any time peniods required by the 1ssuance of labor notices by the Partics, should
such labor notices be requited (“Eftective Date™) The Participant Partses shall determine the
Effective Date through an exchange ol written correspondence

(b)  This Agreement, and each of the nghts covered by Appendices A, C.D. E and F
shali commence on the ElTective Date and shall continue untit terminated by mutual agreement.
Upon the termination of any onec or more particular the nghts covered by Appendices A, C. D, E
or F, this Agreement and the nghts covered by all remaining appendices shall remain in full
force and effect

(c) Termnation of this Agreement. or termimation of the nghts covered by any
particular Appendices A, C, D, E or F, shall not reheve or release any Party hereto from any
obligations assumed or from any liability which may have arisen or been incurred by such Party
under the terms of this Agreement prior to such termination, nor shall it terminate any undertying
right, or contingent nght, of movement pursuant to the trackage rights grant

SECTION 12. SUCCESSORS AND ASSIGNS.
(a) This Agreement shall inure to the benefit of and be binding upon ¢ach of the

Partics and their respective successors and permitted assigns  Third party beneficiary status shall
1inure to the benefit of Pan Am and each of its successors and permitted assigns
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(b) Iixcept as otherwise specitically provided hereinafier. a Party may assign this
Agreement. or any ol 1ts nghts, interests or obhgations hercunder. including by operation of law,
only with the prior consent 1n writing of the Participant Parties. which consent may be withheld
at the discrction of such Participant Partics

(c) In the event of a sale of substantially all of the assets or business of Norfolk
Southem, or the merger or consolidation of Norfolk Southern into or with a firm or corporation
not controlled by Norfolk Southern, Norfolk Southern may, without the prior consent of Pan Am
Southern, assign this Agreement to such firm or corporation acquiring substantially all of the
assels or business of Norfolk Southern, or merging or consolidating with Norfolk Southcm;
provided, howecver, that such assignment shall not extinguish or (except in the case of merger or
consolidation) transfer any hability or obligation of Norfolk Southern under this Agreement that
cxisled prior to such assignment

(d)  Inthec event of a sale of substantially all of the asscts or business of Pan Am
Southemn, or the merger or consolidation of Pan Am Southcrn, Pan Am Southern may, without
the prior consent of Norfolk Southern, assign this Agréement to such firm or corporation
acquiring substantially all of the asscts or busingss of Pan Am Southern, or merging or
consolidating with Pan Am Southern, provided, however, that such assignment shall not
extunguish or (except in the case of merger or consohidation) transfer any liabihity or obligation of
Pan Am Southern under this Agreement that existed prior to such assignment

SECTION 13. NOTICE

Any notice required or permitted to be given by one Party Lo the other Party under this
Agreement shall be deemed given on the date sent by certified maul, or by such ether means as
the Partics may mutually agrec, and shall be addressed as follows

Il to Pan Am Chairman
Southern Pan Am Southem LLC
c/o Pan Am Railways
Iron Horse Park
North Billerica, MA 01862-1692

With a copy to

Norfolk Southemn

and Pan Am

If to Norfolk Mike R. McClellan

Southern Vice President — Intermodal and

Automotive Marketing
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Norfolk Southern Corporation
Three Commercial Place
Norfolk, Virgima 23510-2191

With a copy to Vice President — Law
Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510
(757) 629-2374
(757) 533-4872 (fax)

If 1o Springfield David A Fink
Terminal President
Springfield Terminal Railway Company
c/o Pan Am Railways
Iron Horsc Park
North Billerica, MA 01862-1692
(978) 663-1180
(978) 663-6907 (fax)

With a copy to- Robert Culliford
Vice President Law
Pan Am Systems
Iron Horse Park
North Billerica, MA 01862-1692
{603) 766-2002
(603) 766-2094 (fax)

Any Party may provide notice of changes in the above addressces to the other Party by personal
service or certified mait

SECTION 14. DISPUTE RESOLUTION

(a) Any disputc, controversy or claim hetween the Parties and ansing out of or
relating to this Agreement or the breach, termination or validity thereof (“"Dispute™) shall be
referred 1o the JOC (for Pan Am Southern) and Norfolk Southern for resolution and 1f the JOC
and Norfolk Southemn arc unable to resolve the dispute, it will be referred to the Management
Commuttee (for Pan Am Southern) and Norfolk Southemn to resolve

(b) Any Dispute not resolved within sixty (60) days after receipt by a Party of written
notice of reference of such Dispute to the Management Commuttee (for Pan Am Southemn) and
Norfolk Southern pursuant to Secuion 14(a), shall be submutted. by either (a) Norfolk Southern or
(b} any Mcmber {as defined in the LLC Agreement), for Pan Am Southern, for formal dispute
resolution pursuant to Section 14(c)
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(c) Formal Dispute Resolution

(1) Submussion to Junsdiction. kach of the Purtics hereto hercby (A) consents
to submut self to the exclusive yunsdiction of any Federal or state court located n the State of
Delaware (the *Delaware Courts™) in any action to entorce or in aid of the agreement to arbitrate
in Section 14(c)(11) herein or for provisional relief 1o mamntain the status quo or prevent
irreparable harm pending the appomntment of the arbitrator, and to the non-exclustve junisdiction
of the Delaware Courts for enforcement of any award sssued hercunder. (B) agrees that it wall not
attempt to deny or defeat such personal junisdiction by mouon or other request for leave from
any such court, and (C') waives any objection based on forum non conveniens or any other
objcction to venue thercol

(11) Dispute Resolution  Each of the Partics hereto stipulates and agrees that
any Dispute that 15 not resolved pursuant to Section 14(a) will be submted for formal dispute
resolution, if at all, to mandatory and binding arbitration, m Washington, D C , by a singic
arbitrator, under the Commercial Arbitration Rules and the Large Complex Case Procedures of
the AAA then in effect (the “Rules™), under the following terms and conditions

(A)  Selecuion of Arbitrator. A single independent arbatrator shall be
appointed by the AAA using the listing, ranking and striking procedure in the Rules  Any
arbitrator appointed by the AAA shall be a reured judge or a practicing attorney with no less than
fifleen years of experience with large commercial cases and an expenenced arbitrator

(B) Conduct of Athitration  The arbitration shall be held and the
award shall be 1ssued 1in Washington, D.C  In addition to money damages, the arbitrator may
award any remedy provided for under apphcable law and the terms of tins Agreement. meludmyg,
without limutation, spectfic performance or other forms ol injunctive relief | he arbitrator shall
apply the law ol the State ot Delaware to the substance of the Dispute and will have no power or
authonty, under the rules of the AAA or otherwise, o amend or disregard any provision of this
Agreement

(C)  Replacement of Arbitrator  Should the arbitrator refuse or be
unable to proceed with arbitration proceedings, a replacement arbitrator will be selected using
the same method ol sclection as the oniginal arbitrator.

(D)  Findings and C'onclusions The arbitrator wall, afler reaching
judgment and award, prepare and distribule to the partics a wrillen award including the findings
of fact and conclusions of law relevant to such award and containing an opinion sctting forth the
reasons for the giving or denial of any award

()  Timeas of the Essence The arbitrator is hereby instructed that
time 15 of the essence 1n the arbitration procceding, and that the arbitrator shall have the night and
authonity to issue monetary sanctions against any party 1f, upon a showing that such party is
unreasonably delaying the proceeding

(F)  Tcmporary Fquitable Relief By agrecing to arbiiration, the Partics

do not intend to depnive any Delaware Court ol 1ts junisdiction to 1ssuc a pre-arbitral injunction,
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pre-arbitral attachment. or other order 1n ad of arbitration proceedings and the enforcement of
any award Without prejudice to such provisional remedies as may be available under the
junisdiction of a Delaware Court, the arbutrator shall have tull authority to grant provisional
remedies and to direet the Paries to request that any courl modify or vacale any temporary or
prelminary rchief 1ssucd by such court, and to award money damages for the fallure ot any party
to respect the arbitrator’s orders 1o that effect

(G)  Consohdauion The Parties are commutied to the prompt and
e(ficient resolution of Dhsputes  Accordmngly, 1f more than one Iispute anse under this
Agreement and/or any JV Transaction Agreement, such Disputes may be brought in a single
arbitration  1f more than one arbitration 1s brought with respect to Disputes under this
Agreement and/or any JV ['ransaction Agreement, then any Party may request that any
arbitration or any new Dispute ansing under this Agreement or the JV Agreement be
consolidaled into any prior arbntration  The new Dispute or arbitration shall be so consolulated,
provided that the arbitrator for the prior (or first filed) arbitration determines that (x) the new
Dispute or arbitration presents signi(icant 1ssucs of law or fact common with thosc in the pending
arhitration, {(v) no Parly would be unduly prejudiced and (/) consohidation under such
circumstances would not result in undue delay [or the prior arbifration. Any order of
consolidation 1ssucd by such arbitrator shall be final and binding upon the parties Unless the
Parties otherwise agree, the arbitrator appointed first in tume shall serve as the arbitrator for the
consolidated arbitration  The Parties wauve any right they have 1o appeal or to scck interpretation,
revision or annulment of such order of consohidation under the Rules or in any court  The Parties
agree that upon such an order of consclidation, they will promptly dismiss any arbitration
brought under thns Agrecment, the subject ol which has been consolidated into another arbitral
proceeding

(H)  Discovery. Recogmizing the express desire of the Parties for un
expeditious means of dispute reselution. the arbitrator will allow tor inuted discovery as may be
reasonable under the circumstances

M Costs and Atlomevs” Fees. Notwithstanding any rule ol the AAA
to the contrary, the arbitrators rendening judgment under this Section 14(c) will have the power
o award the costs ol the arbitration, meluding reasonable attomeys® fees and expenses to the
prevaitling Party or Partics 1n the arbitration  In any action to enforcce this agreement to arbitrate
or any arbitral award rendered hereunder. the court may award costs and attorneys' fees against
the Party resisting enforcement,



{J) Miscellancous. The arbitrator shall not have the power to award
consequentiiul or punitive damages or o determine violations of cnminal or antitrust laws
Pending the wnitten decision of the arbitrator. there shall be no interruption in the transaction of
business under this Agreement, and all payments in respect thercto shall be made m the same
manner as prior lo the ansing of the disputc until the matter in dispute shal! have been fully
determined by arbitration, and thereupon such payment or restitution shall be made as required
by the written decision of the arbitrator - An arbitrator’s award may be appealed 1n accord with
Section 23 of the Uniform Arbitration Act.

(c) As a third party beneficiary, Pan Am may initiate and prosecute arbitration
pursuant to Section 14(b) on behalf of Pan Am Southern. Pan Am Southern and Springfield
Terminal shall cooperate with Pan Am 1n the preparation for, and the imtiation and prosecution
of, such arbitration, at Pan Am Southern’s expensc

SECTION 15. CONFIDENTIALITY

Except as provided by law or by rule, ordcer, or rcgulation of any court or regulatory
agency with jurisdiction over the subject matter of this Agreement, or in connection with an audit
by the Internal Revenue Service or other tax authority, or as may be necessary or appropriate for
a Party hercto to enforce 1ts nghts under this Agreement, dunng the term of this Agreement
{including any cxtensions thereof), and for a period of three (3) years afler termination or
expiration of this Agreement, the terms and provisions of this Agrecement and all information 10
which access is provided or winch 1s obtained hereunder will be kept confidential and will not be
disclosed by any Party to any person other than members, officers, employees. independent
auditors, and attorncys, withoul the prior wntten approval of the Participant Partics
Notwithstanding anything to the'contrary, any Party may disclose this Agreement i connection
with an audit by its external auditors, the Internal Revenue Service or other tax authority.

SECTION 16. ABANDONMENT

(a) Pan Am Southern shall have the nght. subjcct to sccunng any necessary
regulatory approval or exempton, 1o abandon or discontinue service on the Subject Trackage or
any portion thereof (thc “Abandonment Segment™) during the term of this Agreement. Pan Am
Southem shall provide Norfolk Southcrn no less than ninety (90} days prior notice of its
intention to seek 1o abandon or discontinue service over any Abandonment Segment.

(b) If Pan Am Southern clects to abandon or discontinue service over the Subject
Trackage (or any portion thereof) pursuant to Scction 16(a), this Agreement shall continuc to
apply 1n all respects to any remaining portion of the Subject Trackage not abandoned or subject
to discontinuance by Pan Am Southern

(c) Pan Am Southern shall, not less than sixty (60) days prior to any submussion to
the STB (or successor agency having junsdiction over said abandonment or discontinuance) of
an application or exemption for authority to abandon or discontinue service over an
Abandonment Scgment(s). first offer Norfolk Southern the first nght to purchasc such
Abandonment Segment(s) for fair market value (“I'MV™) of such Abandonment Segment(s), and
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on such other terms and conditions as are customary with respect Lo line sales, which such notice
shall specifically identity this Section 16 and the time penods for action hereunder” Norfolk
Southem shall have forty-five (45) days (“Abandonment Notice Period™) within which to advise
Pan Am Southern that 1t will excrcise its right to purchase (“Exercise Notice™) If the Participant
Parties are unable to agree upon the FMV ol the Abandonment Segment(s) that Norfolk Southern
wishes to purchase, either Participant Party may refer the 1ssuc to arbitration pursuant to

Section 14, which arbitration shall determine all other 1ssues relating to terms and conditions for
the sale not then (at the time of the imtiation of the arbitration) agreed 1o by the Participant
Partics Such arbitration shall be conducted on an expedited basis, with selection ol the
arbitrator within thirty (30) duys of the initiation of arbitration, all submissions to be made by the
Participant Partics within sixty (6{) days of the imtiation of arbitration, and a written decision to
be rendered within thirty (30} days following the (inal submissions of the Participant Parties

(d}  The Participant Parties shall consummate the sale contemplated by this Scction 16
within forty-five (45) days of the latest of: (1) the rendenng of a wniten arbitration decision,
should 1ssucs rclated to the sale proceed to arbitration, (1) the exccution of a purchase and sale
agreement, should the Participant Parties exccute the same; and (1m1) the grant of authonty, or
exemption from the need to obtain a grant of authority, from any regulatory body having
junsdiction over the same

(c) If Norfolk Southern elects not to purchase the Abandonment Scgment, 1t shall so
advisc Pan Am Southern within the same forty-five (45) day Abandonment Notice Period by
dclivenng to Pan Am Southem 2 notice of waiver of nght to purchase said scgment (“Waiver
Notice™) Failure of Norfolk Southern to provide Pan Am Southemn (mncludmg a copy to Pan
Am) with either an Exercise Notice or « Warver Notice within the aforesaid forty-five (45) day
pertod shall constitute a Warver Notice

(n In the event of a Waiver Notice and Norfolk Southern does not purchase the
Abandonment Segment pursuant to its nghts m this Agrecinent, Norfolk Southemn shal! promptly
file such application. peution or exemption notice as may then be required to obtain regulatory
authonty or exemption for the Abandonment Segment and [or the disconunuance of Norfolk
Southern’s trackage rights over the Abandonment Segment

SECTION 17. INDEMNITY COVERAGE

As part of the conssderation hereof, cach Party hereby agrees that cach and all of
1is indemmity commitments 1n this Agreement in favor of the other Partics shall also cxtend to
and indemnity the parent corporation. subsidiarics and atTihates ol such other Party, and all of
their respective directors, officers, agents and employees

SECTION 18. INSURANCE




SECTION 19. TERMINATION OF 1998 INTERMODAI. AGREEMENT

The Partics hercby ternunate the 1998 Intcrmodal Agreement elfective as of the
Effective Date  1f Guilford Motor Express, Inc. remains a party to the 1998 Intermodal
Agreecment on the date hercof, then Guilford Motor Express, Inc. hereby consents to the
termunation of the 1998 Intermodal Agrecement effective as of the Effective Date. To the exient
an action would be required of any of the Pan Am System Parties (o give full und complete effect
to this Agreement, but this Agreement fails to provide a reference to one of the Pan Am System
Parties, each of the Pan Am System Parties nevertheless agrees to perform said action.

SECTION 20. PERSONNEL

(a) Pan Am Southemn’s relationship to Norfolk Southern hereunder 1s that of landlord

(with regard to the Trackage Rights) or independent contractor (with regard to the Haulage
Rights) providing services over Pan Am Southern’s railroad and at the Destination Terminals, as
defined in the Appendices Pan Am Southern shall be solely responsible, and shall cause 1ts
contractors lo be solely responsible, for employing, supervising and dirccting all personnel

- reasonably required, in its judgment, to perform its obligations under this Agrecement and the
Appendices, including, maintaiming all appropriate employment and operating records, and for
paying and accounting for all wages, salaries, benefits (including without himitation pension
henefits or obligations), employer social security contributions, uncmployment insurance, and
slate, local and federal withholding taxes upon such compensation for its employces. Pan Am
Southern shall, and shall causc its contractors to, be responsible for all negotiation and other
dealings with any labor orgamzation rcprescenting its employecs, and for any gnevances or other
labor claims made by 1ts employeces or made by a labor organization on their behalf

(h) Each Party shall each ensure that its employees meet all requirements imposed by
law and/or rcasonably and umformly required in connection with the performance of its
respective obligations under this Agrcement and the Appendices

SECTION 21. COVENANT OF GOOD FAITH AND FAIR DEALING
The Parties agree to deal with one another on matters related to this Agreement
fatrly, honestty, and 1n good faith. “Good Faith” means honesty in fact and obscrvance of

reasonablc commercial standards and customs of fair dealing in the transportation industry
generally and of the intermodal, automotive and ratlroad transportation industry 1n particular

SECTION 22. MISCELLANEOUS PROVISIONS
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(a)  This Agreement and cach and every provision hereof arc for the exclusive benefit
of the Partics hereto  Nothing herein contained shall be taken as creating or imcreasing any right
of any third parly to recover by way of damages or otherwise against any of the Partics hercto.
Pan Am shall have third parly status solely for the purpose of enforeing this Agreement, and not
by way of recovery for damages hereunder

(b) This Agrecment contams the cntire understanding of the Parties hereto with
respect to the subject matter hercof and supersedes any and all oral understandings between the
Parties.

(c) Any tcrm or provision of this Agrecment may be changed, waived, discharged, or
terminated bul only by 2n instrument signed by both of the Participant Parties. which such
instrument need not be served on any other Party to be cffective

(d)  The division of this Agreccment 1nto articles, sections, and subsections and the
insertion of headings and references are for convemience of reference only, and shall not affect
the construction or interpretation of this Agreement  Unless the context otherwise requires, all
references to articles, sections or subsections are to articles. sections ar subscctions of this
Agreement

(e) This Agreement is the result of mutual negotiations between the Parties hereto,
nonc of whom shall be considered the drafter for purposcs of contract construction

(f) No consent or warver, cxpressed or implied, by a Party of any breach or default
by the other Party in the performance by such other Party of its obligations hercunder shall be
deemed or construed to be a consent to or waiver of any other breach or default in the
performance hercunder by such other Party  Failure on the part of a Party to complain of any act
or failure of the other Party or to declare the other Partv in default, irespective of how long such
[ailure continues, shall not constitute a waiver by such first mentioned Party ol its nights
hereunder

(g) I{ any provision of this Agreement or the application thercofl to any Party hereto
or to any circumstance shall be determuned by a court of competent junsdiction to be invalid or
unenforceable to any extent or for any rcason, the remainder of this Agreement or the application
of the provisions thereof to such Party or circumstance, other than those determined to be invahd
or ungnforceable, shall not be affected thereby and shall be enforced to the fullest extent
permitied by law. and the Partics shall promptly enter into such other agreement(s) as their
respective legal counsel may deem appropriate in order to replace such invalid or unenforceable
provisions 1n a manncr that produces a result which is substantially equivalent to the terms of this
Agreement 1n all material respects

(h)  Nothing herein shall be interpreted as creating an association, partnership, joint
venture or other joint underiaking between any of the Partics

(1} THE LAWS OF THE STATE OF DELAWARE SHALL GOVERN TILIE
VALIDITY OF THIS AGREEMENT. THE CONSTRUCTION OF ITS TERMS AND THE
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INTERPRETATION OF THE RIGHTS AND DUT'IES ARISING HEREUNDER WITHOUT
REGARD TO I¥'S PRINCIPLES OF CONFI ICTS OF LAWS.

{)] This Agreement may be executed in any number of counterparts, cach of which
shall be decmed to be an oniginal, but all such separate counterparts shall together constitute but
one and the same instrument

(k)  This Agreement, including the appendices hercto, constitutes the entire agreement
between the Parties with respect to the subject maltter hercof and supersedes all previous oral or
written understandings. agreements, and commitments as 1o the subject matter hercoll This
Agreement and the appendices hereto may not be modified, changed or altered except by wnitien
agreement signed by authonzed representatives of the Partics  Any Appendix hereto may be
amended by the Participant Parties signing a revised version of such Appendix and this
Agreement will be deemed to be amended thereby

IN WITNLSS WHEREOF, the Parties hereto have causcd this Agreement to be duly executed as
of the date first above wntien.

WITNLESS- PAN AM SOUTHERN LLC

By

As to Pan Am Southern

WITNLESS SPRINGFIELD 'ERMINAL RAILWAY
COMPANY
— By
As 10 Springfield Terminal
WITNESS NORFOLK SOUTHERN RAILWAY COMPANY
By
As o Norfolk Southern

Solely for the purposc of consent 1n
accordance with Section 19 hereof:

29



T""‘""'l"w. "W

-

LY

R
L]
.
"i'.
»

. ,‘:' GUILFORD MOTOR EXPRESS, INC

b

"y -

*

By

30 °



INDEX TO APPENDICES

APPENDIX A - INTERMODAIL AND AUTOMOTIVE TRACKAGE RIGHTS
APPENDIX B — DEFINITION OF MAJOR SERVICE STANDARD FAILURE
APPENDIX C - HAULAGE RIGHTS FOR P&W INTERCHHANGE
APPENDIX D - HAULAGE RIGH1S FOR VIR INTERCHANGE
APPENDIX E - HAULAGE RIGHTS FOR NECR INTERCHANGE
APPENDIX F — INTERMODAL AND AUIOMOTIVE HAULAGE RIGHTS
APPENDIX G - COMPENSATION

31



APPENDIX A INTERMODAL AND AUTOMOTIVE TRACKAGE RIGITTS

SECTION 1. SUBJECT TRACKAGE; END POINTS

(a) Subject Trackage The following segments ot railroad owned or operated
by Pan Am Southern are hereby identified as the “Subject Trackage™ for this Appendiy A

(1) The bne between Mechanieville, NY, at or near Milepost 467 40,
and the Ayer Intermodal Facility m Ayer, MA, at or near Milepost | ]. a distance of
approximately [ ] nules (which distance wall be used 1o determine the compensation due
for use of these nghts pursuant to Section 5(c) of the Agreement)

{(n) The line between Mechameville, NY, at or near Milepost 467 40,
and the Ayer Automotive Facility in Aver, MA, at or near Miepost [ |. a distance of
approximatelv [ ] miles (which distance will be used to determine the compensation due
for usc of these nights pursuant to Section 5(c) of the Agreement).

(i)  The main line between Mechamieville, NY, at or near Milepost
467 40, and the Sanvel Propertics 1n Ayer, MA, at or ncar Milepost [ ]. a distance of
approximatcly [ ] miles (which distance will be used to determine the compensation due
for use of these nghts pursuant to Section 5(c) of the Agreement).

The Subject Trackage for this Appendix A 1s reflected on the attached Map A

{b) Fnd Pomnts The following locations arc hereby wdentificd as the “bnd
Points™ for this Appendix A The niun hne in Mechamesille, NY, at or near Milepost [ ]. the
Aycr Intermodal Facilily in Ayer, MA, at or ncar Milepost [ |, the Ayer Automotive Facility in
Ayer. MA. at or near Milepost [ ]. and the Sanvel Properties in Aver, M AL at or near Milepost |

]
SECTION 2. ADDITIONAL RESTRICTIONS ON USE

In addition to other restrictions on use described 1n the Agreement, the T'rackape

Rights pursuant to this Appendix A may only be used for the movement of loaded or empty
Intermodal Cars and Cquipment or Automotive Traffic Cars aund Equipment
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APPENDIX B — DEFINITION OF MAJOR SERVICE STANDARD FAILURE
Section 1. Service Standards.

(a) The Service Standards contained in this Section 1 shall become effective
beginning with the start of the calendar year following the carlicr of (1) completion of the
spending of the Capital Proceeds as defined in the Capital Planning and Facility
Management Agrecement (“CPFMA™), excluding the two nullion five hundred thousand
dollars ($2,500,000) for improvements at Ayer, or (1) the fourth anniversary of the
Closing of the Transaction.

(b)  For the purpose of this Appendix B, the following definitions shall apply:

() The term “End Points™ shall mean Mechanicwille, on the one hand,
and the Ayer Intermodal Facility, the Ayer Automotive Facility or the Sunvel
Properties, depending upon the intended origin or destination of the relevant
Qualifying Train.

(1)  The term “Releuse™ shall refer to the venfied ume that the terminal
contractor al (1) Mechanicville releases the casthbound train or (2) Ayer releases
the westbound train, to the Railroad Operator’s fransportation department for
furthcrance to Ayer and Mechanicville respectively

(m)  The term “Placcment™ shall be the ume that the Norfolk Southern
Intermodal/Automotive Traflic raticars are placed on the loading tracks of the
relevant intermodal or automolive terminal and blue flags arc placed so that the
train can be unloaded

(v)  The term “Qualifying Trains™ shall be trains carrying primanly
Nortolk Southern Haulage Traffic pernitted 10 be moved pursuant to Appendix I'
to this Agreement (“Norfolk Southern Intermodal/Automotive Traffic™) rcleased
within thirty (30) minutes of the scheduled released time. In addition, Qualifying
Trains must mect the following criieria 1o be included in the computation for
Service Standards

(A)  The train must not have been delaved en route between the
End Points dircctly as a result of.

(1) a crossing accident,
(2) the failure of locomotives in Norlolk Southern’s
account on the train, unless said [ailure 1s intentionally caused by the acts of the

crews, in the casc of trains moving Norfolk Southemn Intermodal/Automotive
Tralfic,
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(3)  trams carrving Norlolk Southern
Intermodal/Automotive Traffic that undergo a 1.000 nule inspection between the
End Points,

(4) concentrated FRA audits,

(5) 4 scheduled mamtenance of way window where
Pan Am Southern has given Norfolk Southern at lcast thirty (30) days advance
notice, and, despite the good fuith efforts of the Railroad Opcrator and Norfolk
Southern under the direction of the JOC to resolve potential conflicts in
scheduling. siuid tran delays could not be avoided; or

(6) Force Majcure, or

(B)  The train must not have begun 1ts transit over the Line on
any of the following holidays New Years Day, Memonal Day, Independence
Day, Labor Day, Thanksgiving Day, and Chrnistmas Day.

(c) At the ume Service Standards become effective, the ollowing
transit imes for Qualifyig ‘I'ramns wall apply

1) On eastbound services, the Service Standard Transit Time
for a Qualifying Train moving Norfolk Southern Intermodal/Automotive
Traffic from Release at Mechamcwille Yard to Placement at the Ayer
Intermodal Facility or Ayer Automotive Facility shall be set forth in
schedule that will speeify a transit ume of seven (7) hours or less

(i) On westbound services, the Service Standard Transit Time
for a Quahfying Train moving Norfolk Southern Intermodal/Automotive
Traffic from Relcase at, us may be relevant for the affected Norfolk
Southern Intermodal/Automotive Traffic, the Ayer Intermodal Facility, the
Sanvel Properties or the Ayer Automotive Facility (or, should the
Qualifying Tramn contamn both mtermodal and automotive rail cars,
whichever of the same s later) to Placement 1n either the yard or on the
loading tracks at Mechanicville, whichever the operations manager for that
facility dirccts, shall be set forth 1n a schedule that will specify a transit
time of scven (7) hours or less

(u1)  If the Qualifyang Train 1s a nixed train (containing both
(X) mululevels and/or unilevels and (y) intermodal cars), then the scven
(7) hour service standard set forth in Section 1(c)(i) shall only apply to the
Placement of the first of the Norfolk Southern Intermodal/Automotive
Trafic to be dehvered to the relevant terminal, provided that



(A)  Pan Am Southern shall. and shall cause 1ts Railroad
Operator and its Terminal Operator to. place first the rilcars
running closest to scheduled availability, and,

(B) Pan Am Southem shail, and shall causc its Railroad
Opecrator and 1ts Terminal Operator to, take all rcasonable efforts
to move the remaining ranlcars to their respective terminals within
one (1) hour or less

(v)  In the cvent that a Qualifymng Train requires fucling en
route over Pan Am Southern, then a one (1) hour allowance shall be added
to the relevant service standard

(d)  The Service Standard Transit Times provided for herem will not be
amended or modificd as a result of 1 Pan Am Change in Control, as defined in the LLC
Agrcement

(c) Pan Am Southern shall, or shall cause 1ts contractors to. provide Norfolk
Southern a monthly report detailing scheduled releasc, actual Release and Placement
times to support any nccessary audit, review and enforcement of the provisions of this
Appendix B

() If a Qualifying Train length cxcecds the available pad tracks at the
relevant Terminal, then only the portion of the Qualifying Train that can fit on the
available pad tracks 15 suhject to the on-time metrie detatled herein.

Section 2. Major Service Standard Failure

(a) A “Major Service Standard Failure™ occurs when Qualifying Trains do not
operate to the Service Standard Transit Times at lcast cighly five percent (85%) of the
time, measured with a sixty (60) nunute leeway, 1n any given rolling ninety (90) day
period (the “Imtial Peniod™)

(b) Upon notification to Pan Am Southem of a Major Service Standard
Failure, Pan Am Southern shall have three (3) months (the **Correction Period™) to make
such operational and other adjustments as may be rcasonable or necessary to climinate
the causcs of the deficiency During this Correction Period. Pan Am Southern shall
provide Norfolk Southern periodic (but no less than every other week) reports as to
clforts undertaken Within the Correction Period, Pan Am Southern shall certify that the
causes of the deficiency have been corrected or that the causes of the deficiency cannot
be corrected  In the event that Pan Am Southern certifics that the causes of the
deficiency have been corrceted, this certification shall be validated by Pan Am Southern
opcrations for any thirty (30) consccutive day penod within the Correction Period in
conformance with the Service Standard Transit Times
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(c) If either (a) Pan Am Southem certifics that the causes of the deficiency
cannot be corrected or (b) Pan Am Southem 1s unable fo validate (in conformance with
the final sentence of Section 2(b) of this Appendia B) that its certification that the causcs
of the deficicncy have been corrected, then Norfolk Southemn has the option, but not the
obligation, to provide notice (*“I'rackage Rights Notification™) to Pan Am Southern that it
will invake its right to begin to exercise the trackage rights provided by Section 2(a) of
this Agreement

(d)  Upon service of the Trackage Rights Notification, Pan Am Southern and
Norfolk Southern wiil continue to work to eliminate the causes ol the deficiency giving
risc to the Major Service Standard Failure. and to return haulage operations to the minety
percent (90%) on time requirement, taking into account the thirty (30) minute tolcrance
factor descnbed above Norfolk Southern shall have the right to withdraw its Trackage
Rights Notificauon (without prejudice to service ol the same for any futurc Major Service
Standard Failure} dunng the subsequent minety (90) day period (the “Termination
Penod™) Norfolk Southern may, at its option, imtiate trackage rights opcrations at any
trme following the expiration of the Termination Period.

(e) For calculation purposcs, a subsequent Initial Period can overlap with a
prior Correction Penod and Termination Period, and a subsequent Correction Period can
overlap with a prior Termmation Penod
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APPENDIX C — HAULAGE RIGHTS FOR P&W IN'TERCHANGF
SECTION 1. SUBJECT TRACKAGE; END POINTS

(a) Subject Trackage The following segment of rarlread owned or operated
by Pan Am Southemn 1s herchy identified as the “Subject I'rackage™ for this Appendix C: The
main line between Mechamieville, NY, at or near Milepost | 1. and a connection with the P&W
in Gardner, MA, at or ncar Milcpost[ |, a distance ol approxumaltely [ ] mules. each such
location being designated as an “knd Point” for this Appendix ¢ “Lhe Subject Trackage for this
Appendix C s retlected on the attached Map C

(b) Permitted 1raffic  In addition to traffic for which a rate 1s provided in
Secuon 1(c) of this Appendix C, haulage provided to Norfolk Southemn lor interchange to the
P&W shall include movements of the following |G fows.

(1)

{c) Compensation. For each loaded carload of
er car haulage rates shall aj

All rates sct forth herein shall be subject to rate adjustment and fuel surcharge as set forth in
Appendix G



APPENDIX D - HAULAGE RIGHTS FOR VTR INTERCHANGE
SECTION 1. SUBJECT TRACKAGE; END POINTS

{(a) Subject Trackage @he following scgment of rarlroad owned or operated
by Pan Am Southem 1s hereby 1dentified as the “Subject Trackage™ for this Appendix D- The
main hine between Mcechanicville, NY, at or ncar Milepost [ 1. and a connection with the VTR
in Hoosick Junction. at or near Milepost | ], a distance of approximately [ ] miles, each such
location of which are hereby identified as “End Points™ for this Appendix D ‘I he Subject
Trackage for this Appendix D is reflected on the attached Map D.

(0 Compensation, For each loaded carload of

All rates set forth herein shall be subject 1o rate adjustment and fuel surcharge as set forth in
Appendix G
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APPENDIX k - HAULAGE RIGIITS TOR NECR INTERCIIANGE
SECTION 1. SUBJECT TRACKAGE; END POINTS

(a) Subject Trackage The following segment of railroad owned or operated
by Pan Am Southern 1s hereby identified as the “Subject Trackage™ for this Appendix E The
main hine between Mechanieville, NY, at or near Milepost [ ], and a connection with the NECR
in Brattleboro, VT, and, following construction of a connection at Millers Falls, Millers Falls, at
or near Milepost [ ], a distance of approximately [ ] miles, cach such location of which arc
identified as “End Points™ for this Appendix E  The Subject Trackage for this Appendix E 15
rcflected on the attached Map E.

(b) Compensation_ For each loaded carload of
following per car haulage rates shall apply

All rates sct forth heremn shall be subject to rate adjustment and fuel surcharge as set forth in
Appendix G
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APPENDIX F — INTERMODAL AND AUTOMOTIVE HAULAGE RIGHTS
SECLION 1. ADDITIONAL DEFINITIONS

Capitalized terms defined in Scction [ of the Agreement shall have the same
meanng in this Appendix F as set forth in that section  The following capitahized terms shatl
have, for the purposcs ol this Appendix I, the delined meaning set forth helow

“Auxiliary Services” shall refer o those services desenbed in Schedule C, not included
in the Iine haul rate, rcquested by and paid for by cither a Customer or Norfolk Southern

“Cause” shall have the meaning given (o that tenn 1in Section 9 of thns Appendix F

“Customers” shall refer to shippers and consignees and their agents tendering
Intermodal trailers and containers, or Automotive Tralfic to Norfolk Southern for movement by
rail.

“Interchange™ shall rcter only to the physical exchange of Cars, Intermodal Equipment,
Automotive Traffic or trains at Mechanicville, NY and shall not constitute or imply the transfer
of any habilities or obligations not specifically sct forth in this Agreement

“Intermodal Equipment™ shall rcfer to all containers. trailers and chassis transported or
used 1n the provision of the Haulage Services or the Lifl Services

“Haulage Services™ shall refcr to those services descrihed 1n Schedule A, provided by
Pan Am Southern, included m the rates and paid for solely by Norfulk Southern

“Lift Services™ shall refer to thosc scrvices described 1n Schedule B, which Pan Am
Southemn shall cause to be provided by the Terminal Operator, and for which Norfolk Southern
shall pay the 1ermimnal Operator directly as set forth in Schedule D

“Norfolk Southern Operations Service Representatives™ shall refer to the Norfolk
Southern cmployees designated 10 work with Pan Am Southern and the Termimal Operator to
ensure that the scrvice meets the needs of Customers

“Railcars™ shall refer to all Matcars, mululevels and other rail equipment used to provide
Haulage Services

“Terminal Operator™ shall rcfer to that operator performung the Lift Services and the
Auxiliary Services at cach of the Destination Facilitics and the Waterville Facility.

“Waterville Facility™ shall refer to the intermodal facility owned by onc or more of the
Pan Am System Parties and/or one or morc of their subsidiary or affihated companies 1n
Waterville, ME

SECTION 2. DFESCRIPI'ION OF SERVICES
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{a) Haulage, 1.1 and and Auxiliary Services  Subject to the terms and conditions ol
this Agrecement and this Appendin F, Pan Am Southern shall perform the Haulage Scervices and
shall causc its Termunal Operators to perform the Lt Services (at the Ayer Intermodal) and
Vehicle Loading/Unloading Scrvices (at the Automotive termmals) and the Ausiliary Services
Norfolk Southern shall (1) pay Pan Am Southern lor the performance of the Haulage Services,
(1) pay Pan Am Southern lor the performance of the Lift Services and (in) pay Pan Am Southern
for the performance of the Auxihary Services that are requested by Norfolk Southern, all at the
ratcs sct forth or calculable 1n accordance with Schedule D For purposes of clauses (1) and (111)
of this Subsection 2(a), Pan Am Scuthern directs Norfolk Southem to pay the fee 1t owes Lo Pan
Am Southem directly to the Terminal Operator, and Pan Am Southern will require the Terminal
Operator to report the activity and payments to Pan Am Southern

(b)  Trallic Permiued to be Handled. The Ifaulage Services, the Lift Scrvices and the
Auxihiary Scrvices shall be provided to traffic tendered to Pan Am Southern for the provision of
such scrvices under this Appendix F, which trallic shall be limited to loaded or empty Intermodal
or Automotive Cars moving in the revenue waybill account ol Norfolk Southern, CP or D&H
Without hmiting the foregoing, Norfolk Southem need not handle the tendcered traffic prior to, or
subsequent 1o the tendering of tratfic to Pan Am Southern for the provision of the 1laulage
Services, the Lifl Services or the Auxiliary Services under this Appendix F

{b) Terminat Schedules and Operating Hours  Pan Am Southern shall perform. and
shall cause 1ts Termimal Operators 1o perform, accordmg to the schedules and Destination
Terminals® operaling hours sct forth in Schedule E

{c) Termunal and Dispatching Holidays  Pan Am Senthern shall not be obligated 1o
operdate any ol the Destination Termunals or dispateh tramms handhing traffic pursuant to this
Appendix T on the following hohiduys New Years Day, President’s Day. Memaorial Day.
Independence Day, Labor Day, | hanksgiving, and Christmas  Notwithstanding the foregoing.
the Participant Parties shall review operations and commercial requirements prior to these and
other hohdays and determine if any adjustments to service or Destination Termimal operaung
hours are required to accommodate Customer demands

(d)  Provision of Personnel and Equipment  Pan Am Southern shall provide, and shall
causc 1ts Termunal Operators to provide, all qualified operaning and supervisory personnel,
locomouves, track, utihtics, matenals and supplies reasonably necessary for the cfticient
performance of their respective components of the Haulage Scrvices, the Lifi Services and the
Auxihary Services.

(e) Record Keeping  Pan Am Southern shall keep, and shall cause ifs Terminal
Opcrators to keep, all appropnate records and prepare and dehiver to Norfolk Southern (or its
designee) all reports reasonably required by Norfolk Southern regarding the services listed 1n
Schedule A and Schedule B or as described elsewhere 1in this Appendix I

(f) Loading Efficiency. Pan Am Southern shall cause its Termunal Operator to mahke
every effort 10 load Intermodal Equipment and Automotwve I'rafTic onto Railcars in such a way
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that the mimmum number of Railcars are used for the given amount, type, size and armmival ume
of Intermodal Cquipment and Automotive Trallic at respectiv¢ Destination Terminals or
Intermodal Ratlcars with capacity of two or more units, Pan Am Southem shall causc the
Terminal Operator ol any Intermodal Destination Facility or the Waterville Facility 10 make
every cltort to load each Ralcar wath the same destunation termunal Intermodal Equipment  Pan
Am Southern shall follow. and shall cause its Ferminal Operator to follow, reasonable Norfolk
Southern loading and blocking mstructions and restricions  Norfolk Southern, Pan Am Southern
and the 'Terminal Operator shall periodically discuss lomding and possible blocking pniontics to
best st market conditions

() Terminal Operation Rules  Pan Am Southern shall cause 1ts 1 crmunal Operator to
opcrate (1) the Ayer Intermadal Facility and the Waterville Facility m accordance with the
Norfolk Southemn Intermodal Rules Circular the AAR Intermodal Traler and Contuiner
Securement Manual for Intermiodal Cars and Intermodal Equipment, and as detailed in the
Association of Amencan Railroads (AAR) Manual of Standards and Recommended Practices,
Section N. Multi-Level Manual, for Automotive Cars and Automotive Trallic, and (11) the Sanvel
Properties and the Ayer Automotive Facility in accordance with the Norfolk Southern Conditions
of Carnage and the Association of American Railroads (AAR) Manual of Standards and.
Recommended Practices, Section N, Mulu-Level, for Automotive Traffic, in cach case including
without hmitation with respect to the application of free ume and storage charges, provided that
Norfolk Southem inay make exceplions 1o the applicauon of such rules with respect to select
accounts with the approval of Pan Am Southem and cxisting cxcepiions to the appheuation of
such rules (with respeet to the Ayer Intermodal Facility and the Waterville Facility) shall be
respected until requested otherwise by Norfolk Southern

SECTION 3. RAILCAR AND EQUIPMENI' MAINTENANCE

(a) Ratlear and Fquipment Mantenance Generally  All work on Railcars and
Intermodal Equipment shall be performed 1n accordance with Section 3(d) and Section 3(c) ol
this Appendix I, as may he relevant to the aftected Railears or Intermodal Equipment  Norfolh
Southern shall not have, and shall not be deemed to have, any responsibihity for the direct
supenision of the Destination ['erminal employees engaged in the performance of any such
maintenance, cleaning, repair or related services. Any repairs must be authorized in writing by
the Norfolk Southern Operations Service Representative.

(b Pan Am Southem and Terminal Operator Equipment. Pan Am Southern shall be
responsible for maintaining and repairing at its own cxpense (including parts and matenals) its
own work equipment and machinery, and causing the Terminal Operators to mamntam and repair
(including parts and matenals) any work cquipment, tools, and machinery used by the Terminal
Operators '

(c) Norfolk Southemn Equipment. Without imiuing the Participant Parties’
responsibilitics under various provisions of this Agreement and this Appendix F, the Norfolk
Southerm Operations Scrvice Representatives shall have overall responsibility to coordinate,
order and request from Pan Am Southern (or, if directed by Pan Am Southern, from its Terminal
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Operators) maintenance, cleaning, repair and replacement for Intennodal Cquipment owned,
leased or otherwise controlled by Norfolk Southem (or CP or D&H)

(d) Norfolk Southcm Railcars Section 9(b) of the Agreement dictates
responsibilities and obligations should a Railear owned by or in the account of Norfolk Southern
(or CP or D&H) require repairs while on the Subject Trackage. For the purpose of implementing
Section 9(b), Raiicars owned by or 1n the account of CP or D&H moving pursuant to this
Appendix F shall be considercd to be. for the purpose of Section 9(b), a Railcar owned by or in
the account of Norfolk Southcmn, and Nor(olk Southemn shall be principally responsible for the
cost of repaurs that are performed pursuant to that Section, notwithstanding the acknowledgement
of the Parues that Norfolk Southern will request CP and D&H to pay any invoices dircctly.

(c) Customer Qwned Equipment Pan Am Southcm shall causc 1ts Terminal
Operators to perform maimtenance, cleamng, and repair work on Customers’ privately owned or
leased Intermodal Equipment as requested and authornized by the Customer Where such services
are performed at the request of the Customer, Pan Am Southern shall send, or cause its Termuinal
Operator to scnd. the mvoice directly to the Customer. Where such services are performed al the
request of Norfolk Southern, Pan Am Southemn shall send, or shall cause 1its Terminal Operator to
send. the invoices directly to Norfolk Southern Nortolk Southemn shall not be responsible for
any cost incurred by a Terminal Operator in performing Customer authonzed service work for
which the Terminal Operator is not fully reimbursed by the Customer

(f) Damaged Equipment and Lading. Pan Am Southern shall be responsible for
repainng at its own expense or cause the Termunal Operator to repair (including parts and
matcnals) any damage to Intermodal Equipment caused by negligence or abuse by Pan Am
Southern or 11s Terminal Operators, their subcontractors or agents or other parties while said
Intcrmodal Equipment 1s in the control of Pan Am Southern or its Termunal Operators  Pan Am
Southem shall cause 1ts Termunal Operators to report on 2 regular basis as directed by Norfolk
Southern as to any damaged Norfolk Southern (or CP or D&H) Intermodal Equipment and will
give Norfolk Southem (and CP and D&, as the case may be) an opportunity, at Norfolk
Southern's option, to inspect such damage prior to any repairs being made  If such damage or
destruction 1s beyond economic repatr, Pan Am Southern shall pay Norfolk Southern the
depreciated replacement value of the Intermodal Equipment as determined under the AAR Rules
Norfoik Southern may dircct that payment be made directly to CP ar D&H for CP or D&
Intermodal Equipment Pan Am Southern shall be liable for damagce to the contents of
Intermodal Equipment caused by the neghigence of Pan Am Southern, its cmployees, contractors
(including Spnngfield Terminal and the Terminal Operators), or agents, cxcept that Pan Am
Southern shall not be Liable for any damage that is latent or that cannot be readily ascertained
from a visual inspection of the extenor of the Inlermodal Equipment  The Participant Party
responsible for damage to any lading that 1s required 1o be transferred to other Intermodal
Equipmcnt shall be responsible for the cost of transferring same  As between Norfolk Southern
(or CP or D&H) and Pan Am Southcrn, hability for Loss or Damage to Intermodal Equipment or
its contents or to Automotive TrafTic shall be determined on the basis of principles of
comparative negligence
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SECTION 4. DESTINATION FACILITIES AND DESTINATION TERMINAL
PREMISES

(a) Access Lo Destination Termunals. Pan Am Southern hereby grants Norfolk
Southern and Norfolk Southern’s Customers lull access to the Destination Facility areas and
facilities 1n Ayer, MA, and Waterville. ME, including yard, loading arcas. parking areas and
other outdoor areas, for all activities required for normal intermodat and automotive terminal
operations subject to all reasonable opcrations and sccurity hmitations. Pan Am Southern hereby
grants Norfolk Southem the right to cxtend that grant of access to CP, D&H, and their respective
Customcrs Draymen of Customers shall have access to the Destination Termunals only for the
purpose of picking up or dropping off Intermodal Equipment and Automotive Traffic

(b) Maintenance and Repaur to Destination Facilities Pan Am Southern shall cause
the Destination Facilitics and the Waterville Facility to be kept in good and safe condition for the
operations reasonably expected to be performed there  Except as otherwise stated heremn, Pan
Am Southern shall be responsible for all maintenance and repairs ol the Destination Termunals
and facilines Maintenance and repar shall include, but are not imited to, providing utihities.
snow removal, sccurty, janitorial services, mainienance and repair ot paved or sioned or other
surfaces, work equipment and track Such maintcnance and repair services shall be scparate
from and in addition to the Haulage Services, the Lift Services and the Auxihary Services and
shall not be subject to additional consideration hereunder.

SECTION 5. SPECIAL LOSS OR DAMAGE PROVISIONS

(a) Louss or Damages Generally The procedures outlined 1n this Seetion are intended
to allocate nn an equitable basis responsibility for Loss or Damage to Intermodal Equipment and
lading and 1o Automotive Traffic The Participant Parties agree to penodically review these
procedures for the purpose of achieving this intent, improving the procedures, and reducing the
incidents of loss and damage

(b)  Woestbound Loading at Terrinal For all westbound traffic, Pan Am Southern
shall be responsible for ensunng that all trailers, containers and vehicles loaded onto Railcars arc
properly secured, using normal and customary procedures as detailed i the AAR Intermodal
Trailer and Container Securement Manual, for Intermodal Cars and Intermodal Equipment, and
as detailed in the Association of Amencan Railroads (AAR) Manual ol Standards and
Rccommended Practices, Scction N, Multi-level Manual, for Automotive Cars and Automotive
Traflic Notwithstanding the provisions of Section 8(c) of the Agreement, Pan Am Southern
shall be responstble for Loss or Damage due to failure o ensure that all trailers, containers and
vehicles are so properly secured With respect to any Railcars delivered to Norfolk Southern (or
CP or D&H) at Mechanicville, NY, Norfolk Southern shall be responsible for inspection, or [or
causing the inspection, of Intermodal Equipment, Automotive ‘Iraflic and Railcars delivered by
Pan Am Southern, using normal and customary procedures. Forwarding of Intermodal
Equipment, Automotive Traffic and Railcars without inspection or exception by Norfolk
Southern (or CP or D&H) shall constitute acceptance.
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(c) Tastbound Exchange at Mechanicville, NY  For all eastbound trafiic. Norfolk
Southern shall be responsible for ensuring that all trarlers, containers and vehicles loaded onto
Railcars are properly secured, using normal and customary procedures as detailled in the AAR
Intermodal Trailer and Container Securement Manual, for Intermodal Traffic. and as detailed in
the Association of American Railroads (AAR) Manual of Standards and Recommended
Practices, Section N, Multi-level Manual, for Automotive Traflic. With respect Lo any Railcars
to be dehvered to Pan Am Southern by Norfolk Southern (or CP or D&H) at Mechanicville, NY,
Pan Am Southemn shall be responsible for mspection of Intermodal Equipment, Automotive
Traffic and Railcars prior to the departure of the castbound train from Mechamewille, NY, using
normal and customary procedurcs. Pan Am Southern shall not be responsible for any damage to
Intermodal Equipment, Automotive Traffic and Railcars that 1s reported to Norfolk Southern (or
CP or D&H, for that of CP or D&LI) prior to departurc of the Railcars  Forwarding of
Intermodal Equipment, Automotive Traffic and Railcars without inspection or exception by Pan
Am Southern shall constitute acceptance

(d) Secunity Pan Am Southern shall be responsible for the secunity of all Intermodal
Equipment and Automotive Traffic (1) for west bound moves, from the time the same cnters a
Dcstination Terminal gate to the time that it is delivered to Norfolk Southern at Mechanicville,
NY and (u) for east bound moves. from the tume such is delivered from Norfolk Southern at
Mechamcville, NY to the time the same leaves a Destination Terminal gate  All scal exceplions
and associated lading theft or damage will be reported to the other Participating Party within
thirty-six (36) hours If seal exceptions are not noted, any claims arising from damage and thefl
resulting from seal exceptions will be the responsihility of the terminating carrier

(e) Additional Sccunty at Destination Facilitics. Pan Am Southern may require s
Terminal Operator to provide additional sccurnity at each or all of the Destination [acilities or the
Waterville Facility (including any associated facilities and rail yards) to the extent reasonably
required to ensure the intcgnty and commercial viabihty of the associated Destination “I'erminal
operatton.

(f) Qualified Drayman Pan Am Southern shall only permit, and shall cause its
Terminal Opcrators to only permat, thosc draymen, to whom the physical possession of
contarners or trailers are transferred at the respective Destination Termunals, who have signed an
interchange agreement with Norfolk Southern to accept Intermodal Equipment and Automotive
Traffic n interchange at the Destination Terminals  Norfolk Southern shall be responsible for
providing Pan Am Southern™ Termnal Operators with a current and updated hst of qualificd
draymen.

SECTION 6. CAR HIRE AND EQUIPMENT PER DIEM

(a) Per Diem Under this Appendix F, all per diem for Intermodal Equipment and
Railcars will be maintained 1n the account of Norfolk Southern, CP or D&H, and the ulumate
management of said Intermodal Equipment and Railcars will be the responsibility of Norfolk
Southern Pan Am Southemn represents that its accounting and reporting systems are capable of
supporting the objectives of this Scction 6(a)
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(h) Dwell Timc Pan Am Southem and Norfolk Southem hercby agree to waork
toward, and Pan Am Southemn shall cause s Terminal Operators to work toward, miunuzing the
average Car dwell ime (the amount of ume that the Car 1s 1n the possession of Pan Am Southern
from the day Pan Am Southem receives the Car untif Pan Am Southern returns the Car to
Norfolk Southern, CP or D&H). Pan Am Southern shall provide Norfolk Southern a daily
inventory of Cars on Pan Am Southern or in the I'erminal and such inventory shall include Car
initial and number and day and date that Car was delivercd by Norfolk Southemn. CP or D&H to
Pan Am Southern at Mechanicville, NY

(c) All Railcars, Intermodal Equpment and Automouve Iraffic exchanged between
Norfolk Southemn (or CP or D&H) and Pan Am Southem and destined Lo onc or more of the
Destination Facilities or the Waterville Facility are 1o be used solely in this service and are not to
be interchanged to another carrier or placed into another Pan Am Southern service without
written consent from Norfolk Southern, CP or D&H with respect to Cars interchanged by each
with Pan Am Southem Pan Am Southern will usc its best efforts 10 retneve or replace any
Railcars, Intermodal Equipment or Automotive Iraflic so interchanged or placed [f not
retrieved or replaced within 15 days of its delivery to Pan Am Southern by Norfolk Southern, CP
or D&H, then said Railcars, Intermodal Equipment or Automotive Traffic shall thercafter be
considered as in the account of Pan Am Southern

SECTICN 7. PERFORMANCE REQUIREMENTS

(a) Pan Am Southern Performance Requirements Pan Am Southern shail causc
its Terminal Operators to not load any Intermodal Equpment that 1s not 1n transportable
condition The Participating Parties agree to the train schexlules, termunal hours and operatmg
parameters as detailed 1in Schedule E to this Appendia F, and Pan Am Southern shall operate in
accordance with said eritena  The Participating Parties apree o accommodate changes o each
other's train schedules, including relcase cutoft times, provided that such changes are not
unreasonable

(b) Safety Regulations The Participating Partics shall at all imes dunng the term of
this Appendix FF comply with all applicable federal and state safety laws, regulations and
procedures, including, but not limited to, those promulgated under the Occupational Safety and
Hcalth Act

{c) Norfolk Southcrn Performance Requircmients Norfolk Southern 1s responsible
for the spolting of eastbound trains at the appropriate Interchange area and time agreed to with
Pan Am Southern and for prompt delivery of billing information to Pan Am Southemn

SECTION 8. SPECIAL. DEFAULTS
(a) Termunal Opcrator Default. Norfolk Southern may require that Pan Am Southemn

replace a Terminal Operator with the Person 1t designates for “cause™ by giving sixty (60) days
written notice to Pan Am Southern. “Cause™ shall mean
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(1] Failurc of Pan Am Southern to perferm or cause its Temnnal Operators to
perform obligations under Section 7(a) of this Appendix F 1o Norfolk
Southern’s satisfaction based upon reasonable commercial standards of
performance. For cxample, damaged containers. where the occurrence of
same 1s more than occasional, would constitute “cause™ under this Section

8(a)(i)

{u)  Failure of Pan Am Southem to correct or cause 1ts Terminal Operators to
correct 4 performance deficiency or other breach of this Appendix I, as it
relates to a Destination Terminal, within 60 days of wnitten notice thercofl

(in)  Failure of Pan Am Southern to timely repair or cause its Termunal
Opcrators to timely repiur damaged Norfolk Southern, CP. D&I1 or
Customer Intermodal Equipment in accordance with authorization, where
such failure 15 more than occasional

Pan Am Southemn shall ensure that agreements with its Terminal Operators permits the
replacement of such Terminal Operators as required by this Section 8(a)

(b)  Failure to Interchange — Westhound. Should Pan Am Southemn a1l to Interchange
westbound traffic prior to the cutolT time, the following procedure and guidehnes shall apply

(1 Pan Am Scuthern shall notify Norfolk Southern as soon as possible of any
delays and an esumated tume of amvat at Mechanicville, NY.

(n)  Both Participating Parties shall make every reasonable cffort to
accommaoddate such delays and 1o make scheduled connections

{c) Falure to Interchange - Eastbound Should Norfolk Southem fail to Interchange
casthound traffic prior to the cutofl tune for Pan Am Southern’ castbound trains departing from
Mechamecville, NY, the following procedure and guidelines shall apply

(i) Norfolk Southern shall notify Pan Am Southern as soon as possible of any
declays and an estimated time of amval at Mechamcville, NY.

(1)  Both Parucipating Partics shall make every reasonable effort to
accommodate such delays and to make scheduled arrival time at the
mtended Desunation Terminal

(d) Event of Default Not Related to Performance  Either of the following events shall
constitute an “Event of Default™ winch shall give Norfolk Southern or Pun Am Southern cause o
terminatc at the non-defaulung Participating Parly’s option

() The admussion in writing by Norfolk Southern or Pan Am Southern of its
inability to pay its dcbts when duc
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{(n) A forcc majeure cvent as defined in Section 10 of the Agreement prevents
cither party from performung its obligations hereunder for a period of sixty
(60) days.

(d) Scrvice Standards.  The partics shall perform ther responsibtlities hereunder in

accordance with the line haul and termuinal service standards set forth in Schedule E to this
Appendix F

48



SCHEDULE A TO APPENDIX F — HAULAGET ST'RVICES

Waesthound Haulage Services hetween the Destination Facthities or the Waterville Factlity and
Interchange at Mechamieville, NY shall include

- Transportation of Intermodal Equipment and Automotive Traffic [rom terminal to
Interchange point at Mechamcville, NY using Pan Am Southem power

- Notification to Norfolk Southern of [nterchange

- Genceration of invoices to Norfolk Southem for Haulage Services

Eastbound Haulage Scrvices between Norfolk Southern Interchange at Mechamieville, NY and
the Destination Facihitics or the Waterville Facihity shall include

- Transportation between Mechanicvilie, NY interchange and the Destination Facihities or

thc Waterville Facility using Pan Am Southem power
- Generation of invoices to Norfolk Southern for Haulage Services
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SCHEDULE B TO APPENDIX F — LIFT SERVICES

Lift Services for westbound tratfic between the Destimation Facilitics or the Walerville Facility
and Interchange at Mechanicville, NY shall include:

- Receipt of Intermodal Equipment and Automotive Traffic through gate at terminal.
- Inspection of Intermedal Equipment and seal and Automotive 1ralfic at gate and
documentation of any exceptions
- Confirmation and/or mput of waybill data
- Storage of Intermodal Equipment and Automotive Traffic in Destinatwon Tacility or the
Waltervillc Facility untuil:

1) Next departing train; or

2) Disposition mstructions reccived from Customer or Norfolk Southern
- Proper loading of Intermodal Equipment and Automotive Traffic onto Railcars at
Destination Facility or the Waterville Facility.
- For Automotive Tralfic, vehicle unloading, shuttling, baying and inventory management
- Gencration of invoices 1n the name of Pan Am Southern to Norfolk Southern for Lifi
Services with instructions to pay the Terminal Operator directly

Laft Services for castbound traffic between Norfolk Southern Interchange at Mechamcville, NY
and the Desunation Facilitics or the Watcrville Facility shall imclude

- Proper unloading and grounding of Intermodal Equipment and Automotve Traffic from
Railcars.

- Live Lifling upon request.

- Nolification of arrival to Customer

- Storage of Intermodal Equipment and Automotive Traffic

- Provision of any customs or bonding services for intermational traffic

- Outgate clerical services and collection of storage or other fecs

- Generation of invoices in the name of Pan Am Southem to Norfelk Southern tor Lift
Services with instructions o pay the Terminal Operator dircctly
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SCHEDULE C TO APPENDIX F — AUXILIARY SERVICES

1) Equipment Maintenance  Maintain Intermodal Equipment at the request of the Customer
or Norfolk Southern - whomever owns, lcases or otherwisc controls the Intermodal Equipment -
1n accordance with the provisions and gwidehnes contiined in Appendix V' Intcrmodal
Equipment Maintenance shall include the cleaning of Intermodal Equipment

2) Miscellaneous Ternunal Services - These services shall include

a I'ransfemng or adjusting lading - This shall be billable only f such activity 1s
requested by Customer or Norfoll Southern and is not the result of sole negligence or crror in
bandling the Intermodal Equipment or Automotive Traffic by Pan Am Southern or the Terminal
Operator

b Inspecting Intermodal Equipment prior to lcase termination or other inspections
not associated with hft aperations

c. Any other miscellaneous services not associated with linehaul services that
Norfolk Southern and/or its Opcerations Scrvice Representatives may request.

3) Generation of invoices m the name of Pan Am Southern to Norfolk Southemn (or
Auxiliary Scrvices requested by Norfolk Southern with instructions to pay the Terminal Operator
directly

4) Gencration of invoices n the name of Pan Am Southern to Customers for Ausihary
Services requested by Customers with instructions to pay the Ternunal Operator directlv
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SCHEDULE D TO APPENDIX F RATES FOR HAULAGE SERVICES, LIFT SERVICES
AND AUXILIARY SERVICES
1 Haulage Charges

(a) Intermodal

Intermodal kquipment Rate Per Unit

Rates and/or service arc to be marketed as single-ling Norfolk Southem

Automotive

Automotive Traffic Rate Per Multilevel
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(d) Intermodal and Automotive charges shall be subject to fucl surcharge pursuant
Appendix G to the Agreement

2 Lift Services

3. Auxihary Services




SCHEDULE E TO APPENDIX F - SCHEDULES AND HOURS OF OPERATIONS
Depart Waterville Amve/Dep Ayer Arrive MCV/Mohawk
[To be determined]

EASTBOUND SCHEDULES AND DAYS OF OPERATION
Depart MCV/Mohawk Amve/Dep Ayer  Arrive Waterville

[To be determined|

WATERVILLE TERMINAL GATE HOURS OF OPERATION
MON-FRI: 24 hours SAT: 0800-1700 SUN: 0800-1700
AYER TERMINAL GATE HOURS OF OPERATION

[To be determined]

PERFORMANCE STANDARDS

[To be determined, will include commmtments by partics for continuous improvement of schedule
efficiencies ]
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APPENDIX G — COMPENSATION
Section | Compensation.

() Norfolk Southern shall compensate Pan Am Southern for the trackage
rights use of thc Subject Trackage by paying to Pan Am Southern a sum computed by
muluplying (1) the Trackage Rights Charge, as herematfter defined, by (11) the number of cars
(loaded or empty) and locomotives moved over the Subject Trachage by (i) the miles of the
Subject Trackage over which the cars and/or locomotives moved, with multi-platform cars being
counted as one car for each four axles

(b) Norfolk Southern shall compensate Pan Am Southern for the haulage
rights use of the Subject Trackage by paymng to Pan Am Southern a sum computed by
multiplying (1) the Haulage Rights Charge, as hereinafler defined, by (1) the number of cars
(loaded or empty) and locomotives moved over the Subject Trackage, with multi-platform cars
being counted as one car for each four axles.

Section 2 The Trackage Rights Charge.

(a)  The Trachage Rights Charge shall nutally be set at [l (United States
currency) -

(b) The 1rackage Rights Charge shall be revised upward or downward each
year by a “Cost Factor™, beginning with the bill rendered for the month of July first following the
[ffective Date of this Agreement, 1o compensate for the increase or decrcase in the cost of labor
and material, as reflected 1in 100% of the change from one year to the next in the “*AAR Railroad
Cost Indexes — Table A — Annual Indexes of Charge-out Prices and Wage Rates (1977=100) —
East - Matenals, prices, wage rates and supplements combined (excluding fuel) (the “Cost
Index” The Cost Factor shall be calculated for cach calendar year by taking the difference
between the currently available Cost Index as of January 1, and comparing that Cost Index with
the Cost Index for the immediately preceding year  The Cost Factor may be a positive or
ncgative number

(c) The Trackage Rights Charge shall be revised by calculating the Cost
Factor (essentially the percent of increase or decrease 1n the index for the latest calendar year as
related to the index for the previous calendar year) and applying that percentage to the then
current Trackage Rights Charge. In computing the adjusted Trackage Rights Charge, any
fraction ol a cent less than onc-half shall be dropped, and any fraction cqual to or greater than
onc-half of a cent shall be increased to the next whole cent

(d) In the event the base for the Cost Index shall be changed from that in
effect at the Effective Date of this Agrecment, an appropnate revision shall be made. 1 the STB
or any successor organization discontinues publication of the “AAR Railroad Cost Indexcs”, an
appropnate substitute for determining the percentage of incrcasc or decrease shall be negotiated
by the parties hereto. In the absence of agreement, the parties shall submit the matter to binding
arbitration under terms of Section 14 of this Agreement
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(c) In the event that the Cost Factor 1s a negative number, no adjustment to
the Trackage Rights Charge will take place for that calendar year Said negative Cost Factor will
be taking into consideration 1n calculating subsequent years” Cost Factor. Specifically, if the
Cost Index 1s negative for two years 1n a row, the Cost Factor for the second year shall be
adjusted downward assuming that the first year’s negative Cost Index was taken into account. 1f
the Cost Factor gocs negative for three years 1n a row, the rate shall be adjusted again by the Cost
Factor with the assumption that the first two years' negative Cost Index was taken into account

(N Notwithstanding any of the foregoing, under no circumstances shall the
rate paid to Pan Am Southern by Norfolk Southemn be less than the imtial Trackage Rights
Charge sct forth 1n Section 2(a) of thus Appendix G.

Scction 3 The Haulage Rights Charge.

The per car charges for cach loaded haulage car are set forth in the individual appendices. Those
charges shall be subject to adjustment as sct forth below:

(a)  Rate Adjusiment

(1) I'he Rates shall be revised upward or downward cach year by a “Cost Factor™,
begmning with the bill rendered for the month ol July 2009 (or, in the case of Automotive
TrafTic, the first July thercafier following the imtial commencement of Haulage Services with
respect to Automotive Traffic), lo compensate for the increase or decrease in the cost of labor
and matenal, as reflected in 100% of the change from one year to the next in the “AAR Ratlroad
Coslt Indexes - Tablc A -- Annual Indexes of Charge-out Prices and Wage Rates (1977=100) —
Cast — Matenals, prices, wige rates and supplements combined (excluding fuel)” (the *Cost
Index™ The Cost Factor shall be calculated lor cach calendar vear by taking the difference
between the currently available Cost Index as of January 1, and companng that Cost Index with
the Cost Index for the immediately preceding year. The Cost Iactor may be a positive or
negauve number

(2) The Rates shall be revised by calculating the Cost Factor (essenually the percent
of incrcase or decrease in the index for the latest calendar year as related to the index for the
previous calendar year) and applying that percentage to the then current Rates  In computing the
adjusted Rates, any {raction of a cent Icss than onc-half shall be dropped, and any fraction equal
to or greater than onc-half of a cent shall be increased to the next whole cent

(3) In the event the base for the Cost Index shall be changed from that 1n effect at the
effective date of this Agrcement, an appropnate revision shall be made 1f the STB or any
successor organization discontinues publication of the “AAR Railroad Cost Indexes™, an
appropnate substitute for determining the percentage of increasc or decrcase shall be negotiated
by the parties hereto

4) In the event that the Cost Faclor 1s a negative number, no adjustment to the
Haulage Righis Charge will take place for that calendar year Said negative Cost Factor will be
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taken into considcration 1n calculating subscquent years® Cost Factor. Specifically, 1f the Cost
Index 1s negative for two years in a row, the Cost Factor for the second year shall be adjusted
downward assuming that the first year’s negative Cost Index was taken mmto account If the Cost
Factor gocs ncgative for three yeurs in a row, the rate shall be adjusted again by the Cost Factor
wtth the assumption that the [irst two years’ negative Cost Index was taken into account, and so
on

(5)  Notwithstanding any of the foregoing, under no circumstances shall the Rates be
less than those reflected 1n the tables above except as provided in subscction (b)(4) of Schedule
D of Appendix F to the Agreement.

(b) Fucl Surcharge-

The surcharge wilt be applied Lo the intermodal haulage component ¢f the monthly invowce For
a given month, take the average of the DOFE’s Index value released on cach of the Mondays
dunng that month Using the above scale, determine the appropnalte fuel surcharge to apply.
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REDACTED EXHIBIT 2F

TRANSPORTATION AGREEMENT ASSIGNMENT AND DIVISIONS ALLOCATION
AGREEMENT

THIS TRANSPORTATION AGREEMENT ASSIGNMENT AND DIVISIONS
ALLOCATION AGREEMENT (“Agreement”) is made and entered into this . day of
. by and among Pan Am Southern LLC. a Delaware limited hability company (“I’an Am
Southern™) and Springficld Terminal Railway Company (“Springlield Terminaf”). Lach of Pan Am
Southern and Springficld Terminal is sometimes referred to as a “Party” and collectively as “Parties ™

RECITALS

WIIEREAS, Pan Am Railways, inc. (“Pan Am™), on behalf of itself and its subsidiarics. Boston
and Maine Corporation (“B&M™), and Springficld Terminal (collectively, the “Pan Am System Partics™)
and Norfolk Southern Railway Company (“Norfolk Southern”) and | ] entered into a
Transaction Agreement (the “Transaction Agreement”), dated as of | 1. 2008, which provides,
among other things, for Norfolk Southern and B&M to form Pan Am Southern, and

WHEREAS, prior to Closing, as dcfined 1n the Transaction Agreement, Springficld Terminal
was responsible for developing and quoting Rates and Allowances, as each of those terms 1s defined
hereinafter, for rail transportation over the then-cxisting Pan Am system (the portion of such system as 1s
not included in the Assets (as hereinafier defined) being defined as “Remaining Springficld Terminal
System”); and

WHEREAS, the Transaction Agreement provides for B&M and the other Pan Am System
Parties to sell in part. and contribute 1n part. certain ratlroad lines and trackage rights owned or operated
generally in New York, Vermont, Connecticut, Massachusetts. and New Hampshire (the “Linc™. as more
specifically defined in the Iransaction Agreement) and certain other related assets previously operated in
a umficd manner with other railroad lines, trackage nghts and asscts by Springfield Termunal
(collectively, the “Assets™, as more specifically defined in the [ ransaction Agreement) to Pan Am
Southern (the “Contribution™); and

WHEREAS, as a result of the Contribution, the rail lines previously operated in a unified manner
by Springficld Terminal will, after Closing, be operated by two entitics, Pan Am Southern (as to the lines
contributed and sold to Pan Am Southern) and Springfield Terminal (as to the Remaining Springficld
Terminal System); and

WIIEREAS, the Transaction Agreement contemplates that raulroad operations over the Line,
including the quoting of Rates and Allowances initially will be performed on behalf of Pan Am Southern
by a railroad operator (the “Railroad Operator™) pursuant to a Railroad Opcrating Agreement (as defined
in the Transaction Agreement) and that the imtial Railroad Operator shall be Springfield Terminal; and

WHEREAS, for so long as Springficld Terminal remains the Railroad Operator, 1t will have
direct knowledge of the costs for the provision of particular railroad transportation services over the rail
lines of Pan Am Southern, because Springfictd Ternunal will be the Railroad Operator, and will be
compensated, pursuant 10 the Railroad Operating Agreement. for providing that Railroad Operator
service, and



WHEREAS, for so long as the Railroad Operating Agrcement remains cfifective, Springfield
Termunal will continue, after the Closing, to be responsible for developing and quoting Rates and
Allowances for movements over the same hines as it did prior to Closing. but owner and operator with
respect 1o the Remaining Springfield Terminal System and, under separate agrcements, as the Railroad
Operator for Pan Am Southern; and

WHEREAS, the Parties acknow ledge the dufliculty in, and legal impediments against,
Springfield Tcrminal developing independent Rates and Allowances for Pan Am Southern, principally 1in
the context of a joint line transportation move involving both the Line and Remaining Springfield
Termunal System (a “Joint Move™), or a transporiation move involving only the Line (a “Pan Am
Southern Only Move” and. collectively with a Joint Move, a *“Rail Move™). when Springfield Terminal
also develops Rates and Allowances for itself with respect to the Remaining Springfield ‘Terminal
System; and

WHEREAS, Pan Am Southern and Springficld Lerminal have determined to implement a
formulaic model (the “*Model”, as [urther defined in Scction 4) for allocation of revenues and certain
Allowances from transportation provided by Pan Am Southern (as to the lines contributed and sold) and
Springfield Terminal (as to the Remaining Springfield Terminal Systcm) pursuant to a Rail Move as a
result of Rates developed and quoted by Springfield Termimal; and

WHEREAS, Pan Am Southern and Springficld Terminal have determined that the Model shall
provide for a certamn set amount (the “Terminal Credit”) to be allocated to cither or both Carrier(s) if the
Rail Move involves an ongin or termination on said Carrier, and to allocate the remainder, after
allocating for any Terminal Credits and/or any Local Service Charges, to cach Carrier on the basis of
each Carrier's on-linc route miles involved in the Rail Move, if any; and

WHEREAS, Norlolk Southern and Springlield Terminal obtained the prior approval of the
Surface Transportation Board (“STB™) to consummate the transactions set forth in the Transaction
Agreement, including the autherity to enter into, and perform pursuant to, this Agreement.

NOW, THEREFORE, with reterence to the foregoing facts and 1n consideration of the mutual
agreements and understandings set forth hercin, the Partics hereto, intending to be legally bound, agree as
follows:

Section 1. Definitions and Interpretation
(a) Interpretation Generally
Unless otherwise defined herein, all words, terms and phrases used 1n this Agreement
shall be construed in accordance with the generally applicable definition or meaning of such words,
terms and phrases in the railroad industry

(b)  Capitalized Terms

All capitalized terms shall have the defined meaning set forth below
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“AAA" shall have the meanming given to that term in Section 11(¢)(1).
“Agreement® shall have the meaning given to that term 1n the mtroductory paragraph.

“Allowance” shall have the meaming given (o that term 1n Section 2(e).

“Assets” shall have the meaning given to that term in the Recitals

“B&M?™ shall have the meaning given to that term n the Recitals.

“Carrier” shall mcan Pan Am Southern and/or Springticld Terminal, as the context requires

“Cars" shall mean each loaded or empty raiiroad freight car (including platform and well rail
cars) or similar equpment.

“Contribution™ shall have the meaning given to that term in the Recitals

“Cost Factor” shall have the meaning given to that term 1n Section 5(b).

“Cost Index” shall have the meaning given to that term 1n Section 5(b).

“Customers™ shall mean shippers and receivers of rail {reight

“Customer Transportation Agreements” shall mean contracts, cxempt quotations and common
carricr ofterings pursuant to whuch Springfield Termina! and/or Pan Am Southern has undertaken, alone
or in conjunction with other rail carriers to provide through rail transportation to Customers

“Delaware Courts™ shall have the meaning given to that term 1n Scction 11(c)(1).

“Dispute™ shall have the meaning given to that term 1n Section 11(a).

“Effective Date™ shall mean the effective date of the Railroad Operating Agreement.

“Existing Customer Transportation Agrecment” shall have the meaning given to that term 1n
Section 2(a)

“Governmental Authority” shall mean any nation or government, any state or other political
subdivision thereof, and any entity exercising exccutive, legislative, judicial, regulatory or administrative
functions of or pertaining Lo government or any mediation body or arbitral tribunal, including the STB.

“HP11” shall mean horse power hours.

“JOC™ shall have the meaning given to that term in the LI.C Agreement.

“Joint Move” shall have the meaning given to that term in the Recitals.

“Line™ shall have the meaning given to that term in the Recitals.



“LLLC Agreement™ shall mean the Limited [aability Company Agreement of Pan Am Southern
between Nortolk Southern and 3&M dated

“Local Services” shall mean those local services not necessary for completion of the line haul
transportation, including, without limitation, loading or unloading. weighing of cars, intra-plant
switching, storage or warehousing. 'The weighing of cars for the purpose of assessing transportation
charges shall be a Local Service

“Local Service Charge” shall have the meaning given to that term 1n Scction 4(b)

“Management Committee” shall have the meaming given Lo that term in the LL.C Agreement

“Model” shall have the meaning given to that term in the Recitals and Section 4.

“Monthly Statement™ shall have the meaning given to that term 1n Section 7(a).

“New Customer Transportation Agreement” shall have the meaning given to that term in
Section 3(a)(i1)

“Norfolk Southern shall have the meaning given to that term in the Recitals.

“Pan Am” shall have the meaning given to that term in the Recitals.

“Pan Am System Parties” shall have the meaning given to that term in the Recitals

“Party™ and “Parties™ shall have the meaning given to those terms 1n the introductory paragraph

“Person” shall mean an individual or a partnership, corporation, trust, association, hmited
liability company. Governmental Authority or other entity.

“Pan Am Southern” shall have the meaning given to that term in the introductory paragraph

“Pan Am Southern Only Move” shall have the meatung given to that term 1n the Recitals

“Rail Move™ shall have the meaning given to that term 1n the Recitals.

“Railroad Operator” shall have thc meaning given to that term in the Recitals

“Rate” shall mean any public or privatec commercial transportation charge quoted for the
movement of loaded or empty freight rail cars, locomotives or other rail-moved equipment, exclusive of
any and all Allowances, and not including any charges for Local Services.

“Remainder” shall have the meaning given to that term in Section 4.

“Remaining Springfield Terminal System™ shall have the meaning given to that term n the
Recitals



“Rules” shall have the meaning given to that term in Section 11(c)n)

“Springficld Terminal” shall have the meaming given to that term 1n the introductory paragraph
“STB" shall have the meaming given to that term in the Recitals.

“Terminal Credit” shall have the mcaning given to that term 1n the Recitals

“TIU/PIH™ shall mean. as defined by the defimtion of “material poisonous by inhalation™ to be
found at 49 CI'R Scction 171 8, specifically:

(1) A gas meeling the defining criteria of Section 173.115(¢) of Subchapter C (which
is titled “Hazardous Materials Regulations™) and assigned to Hazard Zone A. B. C or D in accordance
with Section 173 116(a) of Subchapter C;

(2) A hqud (other than as a mist) meeting the defining cniteria in Section
173.132(a)(1)(iii) of Subchapter C and assigned to I1azard Zone A or B in accordance with Section
173.133 (a) of Subchapter C, or

(3)  Any material identified as an inhalation hazard by a special provision in Column 7
of the Section 172.101 table

“Transaction Agreement” shall have thc mcaning given to that term 1n the Recitals

“Transportation Agreement” shall mean an Existing Customer ‘[ ransportation Agreement or a
New Customer [Tansportation Agreement, as the conlext requires

(c) Construction of Certain Terms and Phrases

Unless the context otherwise requires. (1) words of anv gendcr include each other gender, (1i)
words using the singular or plural number also include the plural or singular number, respectively; (iir)
the terms “hercof,” “herein,” “hereby™ and derivative or similar words reter to this entire Agreement: (1)
the terms “Article” or “Section™ refers to the specified Article or Section of this Agreement; (v) the terms
“and” and “or” include the term “and/or” when the context is appropriate; (vi) the terms “include” or
“including™ also include the words “without imitation” when the context 1s appropriatc. Whenever this
Agreement refers to a number of days, such number shall refer to calendar days. All accounting terms
used hercin and not expressly deflined herein shall have the mcamings given to them under generally
accepted accounuing principles, as in cffect in the United States of Amernica  All dollar amounts sct forth
herein are in United States currency. Whenever this Agreement refers to an Appendix, Exhibit or
Schedule attached hereto, the Appendix, Exhibit or Schedule shall be deemed (o be incorporated by
reference References herein to any agreement or contract mecan such agreement or contract as amended

Section 2. Existing Customer Transportation Agreements

(a) Appendix B Lists all identified existing Customer Transportation Agrecments
pursuant to which Springficld Terminal, prior to Closing, has committed to underiake treight rail
transportation requinng the use of the Line (each an “Fxisting Customer Transportation Agreement™). 1T,
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subsequent to the eftective date of this Agreement. Springfield 1erminal discovers any additional
Existing Customer [ ransportation Agreements, said Appendix B shall be amended accordingly.

(b)  Subject to the terms of the Transaction Agreement, and for value received,
Springficld Terminal does hereby transfer and assign unto Pan Am Southern all of Springficld
Termunal’s nghts, titles and interests in those various Existing Customer Transportation Agreements to
the extent that said instruments involve freight rail transportation requiring the use of the Line, and
retaining to itself smid Existing Customer Transportation Agreements to the extent, 1f any, that said
instruments involve {reight rail transportation requiting the usc of Remaining Springficld Terminal
System.

(¢}  Subject 1o the terms of the Transaction Agreement, Pan Am Southern does hercby
accept and assume, to the extent of the interest hereby assigned, all of the rights. titles, interests.
covenants, promiscs and obligations of Springficld Termuinal contained within the Existing Customer
Transportation Agreements

(d)  For the avoidance of doubt (1) Pan Am Southern shall cause Lo be performed all
the necessary operations to complete the transportation to and from Pan Am Southern’s stations, or 1n
interchange with other carricrs, pursuant to Exasting Customer Transporlation Agreements, in each case
in accordance with 1ts terms, and (2) Springficld Terminal shall cause to be performed all the necessary
operations to complete the transportation to and from stations on the Remaiming Springficld Terminal
System, or 1n interchange with other carners, pursuant to Existing Customer Transportation Agreements.
in each case in accordance with 1ts terms and (o the extent not assigned.

(c) Lxcept as described in Section 6(b), revenues received from, and any obligations
to provide refunds, rebates or other such payments or discounts, including the obligation to pay car hire
or cxpenses or horse power hours on utilized locomotives (cach an “Allowance™), 1f any, arising out of
Existing Customer Transportation Agreements shall be allocated in accordance with the Model

Section 3. Appointment of Springficld Terminal

(a) Pan Am Southern hercby retains and engages Springficld Terminal and Springfield
Terminal agrees to become and act as the agent for Pan Am Southern for

6] the allocation of revenues and Allowances between Pan Am Southern and
Springfield Terminal, 1f any, arising {rom Lxisting Customer Transportation Agreements, and

(ii)  the devclopment and quoting of Rates and Allowances and charges for Local
Scrvices for Customer 'Transportation Agreements entered into on or afier Closing (each a “New
Customer Transportation Agreement”) involving the movement of rail traffic over cither (A) the
Line exclusively (either for a move local to the Line or a move involving carriers other than the
Remaning Springfield Terminal System) or (B) both the Line and the Remaiung Springfield
Terminal System (cither for a move local to the Linc and the Remaiming Springfield Terminal
System or a moving involving carricrs other than Pan Am Southern and the Remaining
Springfield Termunal System), including



(A)  the form and content of said New Customer Transportation Agreement, be
it common carrer rate, cxempt rate quote, circular. contract. or other, provided, however,
that Rates and Allowances generally shall be quoted on a joint line (through rate) basis,
except with regard 10 movements of TIH/PIH movements, which generally shall be quoted
on a Rule 11 basis; and

(B)  any apphcable fuel surcharge to be applied. and
(C)  charges for demurrage and Local Services

(st being understood that Springficld Terminal, when developing and quoting a Rate and
Allowance tor Customer Transportation Agreements involving the movement of rail traffic vver
the Remaining Springlield Terminal System but not over the Line shall do so, if at all, pursuant to
a different authority granted pursuant to a different agreement).

(b)  Generally the pricing for Pan Am Southern will be on through rates, but allowing
for exceptions (¢ g TIH/PIH). Pan Am Southern and Springfiekd Terminal agree that the pricing strategy
should support the commercial objectives established by Pan Am Southern

{(c) In order 10 maximize the development of competitive market opportunities for Pan
Am Southern, Springfield Termmal shall consult with the JOC when necessary or appropriate on the
devclopment of a Rate and Allowance, 1f any, for a New Customer Transportation Agreement involving
the movement of rail traffic over the Line but not over Remaining Springlield Terminal System

Section 4. Allocation of Transportation Revenues.

lFor all movements pursuant to a Transportation Agreement, Pan Am Southern and
Springfield Terminal shall be allocated revenues and Allowunces 1n accordance with the following
Model

(a) If cither or both of the Carriers shall have an ongin or destination covered by the
transportation provided pursuant to a Transportation Agreement, the Carrier with that ongin or
destination shall be allocated a Terminal Credit

(b) Il erther or both of the Carriers shall perform Local Services for which a charge
(*“Local Service Charge™) is separately assessed to the Customer (1n addition to the Rate), the
Carmier shall be allocated the associated applicable charge

(c) The Terminal Credit, and all Local Service Charges assessed as a portion of the
Ratc, shall be subtracted from the Rate to armive at the “Remainder”

(d)  The Remainder shall then be allocated to each Carrier in a ratio that equals a ratio
of the on-system main line miles over which the transportation 1s provided On-system main line
milcs shall calculated using the distances between stations using Springfield Terminal timetables
in effect on May 1, 2008, and shall be rounded to the nearest whole mile, with decimals under .50
rounding down. and decimals at .50 and above rounding up.



(¢)  Allowances and surcharges. such as fuel surcharges, shall be allocated in the same
proportion as the Rate s allocated.

Examples of the application of the Model are set forth in Appendix A
Section 5. Terminal Credit

(a) The Termunal Credit for the movement of Cars

(b)  The Terminal Credit shall be revised upward or downward each year by a “Cost
Factor”, beginning with the bill rendered for the month of July first following the Ellecuve Date ol this
Agreement, to compensate for the incrcase or decrease in the cost of labor and material, as reflected in
100% of the changc from one year to the next in the “AAR Railroad Cost Indexes — Table A — Annual
Indexes of Charge-out Prices and Wage Rates (1977=10()) — East -- Matcrials, priccs. wage rates and
supplements combined (excluding fuel) (the “Cost Index™) The Cost Factor shall be calculated for each
calendar year by taking the diffcrence between the currently available Cost Index as of January 1, and
comparing that Cost Index with the Cost Index for the immediately preceding year The Cost Factor may
be a positive or ncgative number

(c) The Terminal Credit shall be revised by calculating the Cost Factor (essentially the
percent of increasc or decrease in the index for the latest calendar year as related to the index for the
previous calendar ycar) and applying that percentage to the then current Terminal Credit. [n computing
the adjusted 1erminal Credit, any fraction of a cent less than onc-half shall be dropped, and any fraction
equal 1o or greater than one-half of a cent shall be increased to the next whole cent.

(d)  Inthe event the base for the Cost Index shall be changed from that in eftect at the
Effective Date of this Agreement, an appropriate revision shall be made. 1f the STB or any successor
orgamzation discontinues publication of the “AAR Railroad Cost Indexes”, an appropriate substitute for
determning the percentage of increase or decreasce shall be negotiated by the parties hereto In the
abscnce of agrecment, the parties shall submiut the matter to binding arbitration under the terms of Section
11 of this Agreement.

(e) In the event that the Cost Factor 1s a negative number, no adjustment to the
Terminal Credit will take place for that calendar year. Said negative Cost Factor will be taken into
consideration in calculating subscquent ycars’ Cost Factor. Specifically, if the Cost Index 1s negatuve for
two ycars in a row, the Cost Factor for the second year shall be adjusted downward assuming that the
first year's negative Cost Index was taken into account. If the Cost Factor is negative for three years ina
row, the rate shall be adjusted again by the Cost I actor with the assumption that the first two yecars’
ncgative Cost Index was taken 1nto account

(N Notwithstanding any of'the foregoing, under no cuircumstances shall the Terminal
Credit be less than the initial 1 erminal Credit set forth in Section 5(a).

Section 6. Car Hirc and Special Locomotive Provisions

(a) Car Hire



For all traffic moving pursuant to a Customer Transportation Agreement, car hire shail be
placed 1n the account of Pan Am Southern, while Cars arc located on Pan Am Southern, and in the

account of Springfield Terminal. while the Cars are located on the Remaining Springfield Termmal
Sislem, “

(b)  Special Locomotive Provisions.

Scction 7. Reports

(a) On or betore the 15th day of each calendar month during the term of this
Agreement, Springfield Terminal shall prepare on behalf of and deliver to Pan Am Southern a monthly
statement setting forth thc number of Cars operated over the Linc duning the prior calendar month (the
“Monthly Statement™), which shall detarl the associated allocation of revenues and Allowances to be
billed and paid and the basis (respective on-line route miles traversed, on-linc destnation/termination,
and othcr matters rcasonably requested by Pan Am Southern) [or such allocation  The Parties
acknowledgc that Springfield 'erminal, pursuant to the Railroad Operating Agreement, shall be
responsible for invoicing Customers pursuant 10 Transportation Agreements. The Monthly Statement
shall be 1n electronic format and shall contain a detaled list of the Cars that moved during the subject
month, which hst shall include. for cach Car, information relating to such Cars that Pan Am Southern
may reasonably request in connection with accounting for the allocation of revenuces and Allowances
hercunder

(b}  Any dispute reparding the details of a Monthly Statement or allocauion thereunder
shall be raised no later than three (3) years from the date of the Monthly Statement and shall be
rcconciled between the Parties pursuant to Section 11, and any adjustment resulting from such
reconciliation shall be reflected in a subsequent Monthly Statement

(¢)  Pan Am Southern and Springficld Terminal shall each have the night, at its own
expense, to audit the records of any other Party pertaining 10 any Monthly Statements or the data used to
determine the allocations thereunder, provided, however, that such audit is initiated at any time within
three (3) years of the date of the relevant Monthly Statement. All such audits shall be conducted at
reasonablc intervals, locations, and times  All such audits shall be prosecuted with reasonable due
diligence. Fach Party acknowledges that all information disclosed to it or its represcntatives In
connection with such an audit will be subject 1o Section 13. Any adjustment resulting from an audit
conducted pursuant to this Section 7(c) with respect to which the Parties are in concurrence shall be
rcflected in a subsequent Monthly Statement  The inttiation of an audit pursuant to this Section 7(c)



within the three (3) yvear time frame provided for n this Section 7(c) shall be considered the raising of a
timely dispute pursuant to Scction 7(b).

Scction 8. Term and Termination

This Agrcement shall become effective on the Effective Date and shall continue until the
earlier of (i) lermination by mutual agreement, and (ii) the termination or expiration of the Railroad
Opcrating Agrecment  Pan Am Southemn shall have the night w terminate this Agreement upon a Pan
Am Change in Control, as that term is defined in the Transaction Agrcement.

Scction 9. Successors and Assigns

(a) This Agreement shall inure to the benefit of and be binding upon each of the
Parties and their respcctive successors and permitted assigns Third party beneficiary status shall inure to
the benefit of Norfolk Southern and its subsidiary railroads and each of 1ts and therr successors and
permitted assigns

(b) No Party may assign this Agreement, or any of 1ts nghts, interests or obligations
hereunder, including by operation of law, without the prior consent in writing of the other Partics, which
conscnt may be withheld at the discretion of such other Partics.

Scction 10. Notice

Any notice required or permitted to be given by one Party to any other Party under this
Agrecment shall be deemed given on the date sent by certified mail. or by such other means as the Partics
may mutually agree. and shall be addressed as follows:

If to Pan Am Chairman
Southern® Pan Am Southern
c/o Pan Am Railways
Iron Horse Park
North Billerica, MA 01862-1692

With a copy to
Norfolk Southern
and Springfield
Terminal
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If 10 Norfolk
Southern:

With a copy to:

If to Springficld
Terminal

With a copy to

Any Notice, other than a Notice sent by registered or certilied maul. shall be effective when received. a
Notice sent by registered or certified mail, postage prepaid return receipt requested, shall be effective on
the earlicr of when reccived or the third day following deposit in the United States mails. Any Party may
from tume to time change its address for further Notices hercunder by giving notice to the other Parties in

Mike R McClellan

Vice President — Intermodal and
Automotive Marketing

Norfolk Southern Corporation

Three Commercial Place

Norfolk, Virgima 23510-2191

Vice President — Law

Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510

(757) 629-2374

(757) 533-4872 (fax)

David A. Fink

President

Springficld Terminal Railway Company
c/o Pan Am Railways

Iron iorse Park

North Billerica, MA 01862-1692

(978) 663-1186

(978) 663-6907 (fax)

Robert Culliford

Vice President [Law

Pan Am Systems

Iron Horse Park

North Billerica, MA (¢1862-1692
(603) 766-2002

(603) 766-2094 ([ax)

the manner prescribed in this Section

Section 11. Dispute Resolution

(a) Reference to Senior Management

Any dispute, controversy or claim between the Parties and ansing out of or relaung to this
Agrcement or the breach, termination or validity thereof (“Disputce™) shall be referred to the JOC (for Pan
Am Southern) for resolution and if the parties are unable o resolve the dispute, it will be referred, 1n

writing, to the Management Committee (for Pan Am Southern) to resolve
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(b) Reference for Formal [Dispute Resolution

Any Dispute not resolved within sixty (60) days after receipt by any of the involved
parties of written notice of reference of such Dispute to the senior management pursuant to Scction 11(a),
shall be submitted, if at all, by any Party for formal disputc resolution pursuant to Section 11(c).

{c)  Formal Disputc Resolution

(1) Submission to Jurisdiction Each of the Partics hereby (A) consents to submat
itsclf to the exclusive junisdiction of any Federal or state court focated in the State of Delaware (the
“Delaware Courts™) in any action 1o enforce or in aid of the agreement to arbitrate in Scction 11{c)(n)
herein or for provisional relief to maintain the status quo or prevent irreparablc harm pending the
appointment of the arbitrator, and to the non-exclusive jurisdiction of the Delaware Courts for
enforcement of any award issued hereunder, (B) agrecs that it will not attempt to deny or defeat such
personal jurisdiction by motion or other request for leave from any such court, and (C) waives any
objection based on forum non conveniens or any other objection to venue thercof.

(ii)  Dispute Resolution. Each of the Partics stipulates and agrees that any Dispute that
is not resolved pursuant to Scction 1(a) will be submitted for formal dispute resolution, 1f at all. to
mandatory and binding arbitration, in Washington, D C , by a single arbutrator, under the Commercial
Arbitration Rules and the Large Complex Case Procedures of the American Arbitration Association
(“AAA”) then 1n effect (the “Rules™), under the following terms and conditions

(A)  Selection of Arbitrator. A single independent arbitrator shall be appointed
by the AAA using the listing. ranking and strifung procedure i the Rules. Any arbitrator appointed by
the AAA shall be a retired judge or a practicing attorney with no less lh.m [ifleen vears of experience
with large commercial cases and an experienced arbitrator

(B)  Conduct of Arbitration The arbitration shall be held and the award shall
be issued in Washington, D.C. In addition to money damages. the arbitrator may award any remedy
provided for under applicable law and the terms of this Agreement. including, without limitation, specific
performance or other forms of injunctive relief The aritrator shall apply the law of the State of
Delaware to the substance of the Dispute and will have no power or authority, under the rules of the
AAA or otherwisc, to amend or disregard any provision of this Agreement

(C)  Replacement of Arbitrator. Should the arbitrator refuse or be unable (o
procced with arbitration proceedings, a replacement arbitrator will be selected using the same method of
sclection as the original arbitrator

(D)  Findings and Conclusions. The arbitrator will. afier reaching judgment and
award, prepare and distribute to the partics a written award including the findings of fact and conclusions
of law relevant to such award and containing an opinion sciting forth the reasons for the giving or denial
of any award.

{E) Time is of the Lssence. The arbitrator is hereby instructed that time is of
the cssence in the arbitration proceeding, and that the arbitrator shall have the nght and authority to issue
monetary sanctions againsl any party if, upon a showing that such party 1s unreasonably delaying the
procceding.
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(F) [ emporary Equitablc Relicf. By agreeing to arbitration, the parties do not
intend to deprive any Dclaware Court of its junisdiction to 1ssue a pre-arbitral injunction, pre-arbitral
attachment, or other order in aid of arbitration proceedings and the enforcement of any award Without
prejudice to such provisional remedies as may be available under the jurisdiction of a Delaware Court,
the arbitrator shall have full authority to grant provisional remedies and te direct the partics to request
that any court modhiy or vacate any temporary or prelimunary reliel 1ssued by such court, and to award
money damagcs for the failure of any party to respect the arbitrator’s orders to that cffect.

(G) Consolidation. The parties are commuitted to the prompt and efficicnt
resolution of Disputes. Accordingly, if morc than onc Dispute ansc under this Agrecment and/or any
other JV Transaction Agrcement, as that term is defined in the LLC Agreement, such Disputes may be
brought in a single arbitration I more than one arbitration is brought with respect to Disputes under this
Agreement and/or any other JV Transaction Agreement, then any party may request that any arbitration
ot any new Dispute arising under this Agreement or the other JV 'l ransaction Agreement be consolidated
into any prior arbitration. The new Dispute or arbitration shall be so consolidated, provided that the
arbitrator for the prior (or first filed) arbitration determines that (x) the new dispute or arbitration
presents significant 1ssucs of law or fact common wath those 1n the pending arbitration; (y) no party
would be unduly prejudiced and (z) consolidation under such circumstances would not result in undue
dclay for the prior arbitration  Any order of consolidation 1ssued by such arbitrator shall be final and
binding upon the parties. Unless the parties otherwise agree, the arbitrator appointed first in time shall
serve as the arbitrator for the consolidated arbitration The partics waive any right they have to appeal or
to scek interpretation, revision or annulment of such order of consolidation under the Rules or 1n any
court The Parties agree that upon such an order of consolidation, they will promptly dismiss any
arbitration brought under this Agreement, the subject of which has been consolidated into another arbitral
proceeding

(H) Discovery Recopgnizing the express desire of the Parties for an
expeditious means of dispute resolution, the arbitrator wall allow for limited discovery as may be
reasonable under the circurnstances

(D Costs and Attorneys’ I'ees  Notwithstanding any rule of the AAA to the
contrary, the arbitrators rendering judgment under this Section F(c)(ii) will have the power to award the
costs of the arbitration. including rcascnable attorneys” fees and expenses to the prevailing party or
parties 1n the arbitration.  In any action 10 enforce this agreement (o arbitrate or any arbitral award
rendered hereundecr, the court may award costs and attorncys’ fees against the party resisting
enforcement

)] Miscellancous. The arbitrator shall not have the power to award
consequential or punitive damages or to determine violations of criminal or antitrust laws. Pending the
written decision of the arbitrator, there shall be no interruption in the transaction of business under thus
Agreement, and all payments 1n respect thereto shall be made in the same manner as prior to the arising
of the disputc until the matter in dispute shall have been lully determined by arbitration, and thercupon
such payment or restitution shall be made as required by the written decision of the arbitrator. An
arbitrator’s award may be appealed in accord with Section 23 of the Uniform Arbitration Act

(d) As a third party beneficiary, Norfolk Southern may tnitiate and prosecute arbitration
pursuant to Section 1 1(b) on behalf of Pan Am Southern  Pan Am Southern and Springficld Terminal
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shall cooperate with Norfolk Southern in the preparation for, and the initiation and prosecution ol such
arbitration, at Pan Am Southern’s cxpensc.

Section 12. Relationship of the Parties.

Nothing herein shall be interpreted as creating an association, partnership, joint venture or other
joint undertaking between the Parties. In the performance of transportation and other services by the
Carmiers. each shall be independent of the other, and employecs of Pan Am Southern and Springfield
Terminal shall be subject to the direction, supervision and control of their respective employer.

Section 13.  Confidentiality

Except as provided by law or by rule, order, or regulation of any court or regulatory agency with
jurisdiction over the subject matter of this Agreement, or as may be necessary or appropriate for a Party
hereto to enforce its rights under this Agreement, during the term of this Agreement (including any
cxtensions thereof), and for a period of three (3) ycars after termination or expiration of this Agreement.
the terms and provisions of this Agrecment and all information to which access 1s provided or which is
obtained hereunder will be kept confidential and will not be disclosed by any Party to any person other
than members, officers. employees, and attorneys, without the prior written approval of the other Parties
Notwithstanding anything to the contrary, any Party may disclosc this Agreement in connection with an
audit by its external auditors, the Internal Revenue Service or other tax authority

Section 14. Miscellaneous

(a) Entire Agreement

This Agreement. including any attached exhibits and schedules, contains the sole and
cntirc agrecement and understanding of the Parties with respect to the entire subject matter of this
Agreement, and any and all prior discussions, negotiations, commitments and understandings, whether
oral or otherwise, related to the subject matter of this Agrecment are hereby merged hercin. Except as
expressly provided herein, nothing in this Agreement is intended to confer upon any Person other than
the parties hereto any rights or remedies under or by way of this Agreement

(b)Y  Extension. Waiver and Amendment

The Parties may (i) extend the time for the performance of any of the obligations or other
acts of any other Party hereto or (i1) waive compliance by any other Party hereto with any of the
provisions hereof, 1n each case only if set forth in writing in an instrument signed by or on behalf of such
Party. The waiver by any Party hercto of a breach of this Agreement shall not operate or be construed as
a waiver of any subscquent breach. This Agrcement may be amended only by a written agreement
cxccuted by all of the Parties to this Agreement

(c) Govemning Law

TIIELAWS OF THE STAIE OF DELAWARE SHALL GOVERN TIIE VALIDITY OF
THIS AGREEMENT, THI: CONSTRUCTION OF ITS TLERMS AND THE INTERPRETATION OF
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‘THE RIGHTS AND DUIILS ARISING HERLUNDLR WITHOUT REGARD TO ITS PRINCIPLES
OF CONFLICTS OF LAWS

(d)  Judicial Interpretation.

Should any provision of this Agreement require judicial interpretation, it is agreed that a
court or other tribunal interpreting or construing the same shall not apply a presumption that the terms
hercof shall be more strictly construed against any Person by reason of the rule of construction that a
document is to be construed more strictly against the Person who itself or through its agent prepared the
samg, it being agreed that all Paries have participated in the preparation of this Agreement.

(c) No Third Party Beneficiaries

Other than specifically set forth herein, this Agreement shall not benefit or create any right
or cause of action in or on behall of any Person other than the Parties hereto, provided, however, that this
Agreement will be binding upon, inure to the benefit of, and be enforceable by, the Parties and thewr
respective successors and permitted assigns

(f) Captions

The various captions of this Agreement arc for reference only and shall not be considered
or referred to 1n resolving questions of interpretation of this Agreement

(¢)  Counterparts

I lis Agreement may be executed 1in any number of counterparts, each of which shall be
deemed to be an onginal, but all of which together shall constitute one and the same instrument.

{h) Costs and Attorneys’ Fees

Lach of the parties shall bear and pay ail costs and expenscs incurred by it or on its behalf
in connection with the transactions contemplated hereunder, including fees and expenses of its own
financial or other consultants, investment bankers, accountants and counsel.

[Signature Page Follows]
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IN WITNISS WHLRLOF, the parties have executed this Agreement as of the date first above
written.

PAN AM SOUTHERN LLC

By:
Name.
Title
NORFOLK SOUTHERN RAILWAY SPRINGFIELD TERMINAL RAILWAY
COMPANY COMPANY
By. By:
Name Name-
Title. Title
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Appendix A
Example 1 Rai! Car Moving Between Buffale, NY and Deerficld, MA

The interchange point between Norfolk Southern and Pan Am Southern is located at
Mechanicville, NY Springficld Terminal, on behalf of Pan Am Southern, quotes a joint linc rate
division of $1,000 for the movement of a single loaded rail car between Mechanicville and
Decrfield, MA. Pan Am Southern 1s allocated a Terminal Credit of [[JJJJll rhe Remainder

is determuned. The Remainder 1s allocated 100% to Pan Am Southern becausce there 1s
no movement of the loaded rul car over the Remaining Springlield Termmal System Any
Allowance is allocated 100% to Pan Am Southcrn because the entirety of the revenues from the
Raie 15 allocated to Pan Am Southern. The revenue waybill will indicate a routing of Buffalo —
Norfolk Southern — Mechanicville — Pan Am Southern — Decrficld

Example 2 Rail Car Moving Betwecn Buffalo, NY and Portland, MIE

The interchange point between Pan Am Southern and Remaining Springfield Terminal
System is just cast of Ayer, MA necar Forge Village, MA  Spninglield Terminal, on behalf of Pan
Am Southem and Springficld Terminal, quotes a joint line rate division of $1,000 for the
movement of a single loaded rail car between Mechanicville and Portland, Mi®  Springlield
Terminal 1s allocated a | erminal Credit of - The Remainder _ is determined
The Remainder is allocated 56 03% to Pan Am Southern and 43 97% to Springficld Termmal
because the traffic will move 158 route miles over Pan Am Southern and 124 route miles over the
Remaining Springficld Terminal System Total revenues allocated to Pan Am Southern are

and total revenues allocated to Springfield 'l erminal are - ‘The revenue wayhill
will indicate a routing of Buffalo — Norlolk Southern — Mechamcvitle — Pan Am Southern
Forge Village — Springtield Terminal ~ Portland.

Example 3 Rail Car Moving Between Deerfield, MA and Portland, ML

Springfield Terminal, on behalf of Pan Am Southern and Springficld Termnal, quotes a
jont linc rate division of $1,000 for the movement between Decrficld. MA and Portland, ME
Pan Am Southern and Springficld Terminal are both allocated a ‘| erminal Credit [ cach,
totahng [ ). 1he Remainder D is determined  The Remainder is allocated 37 37%
to Pan Am Southern and 62.63% to Springfield Terminal because the traffic will move 74 route
miles over Pan Am Southern and [24 route miles over the Remaining Springficld Terminal
System Total revenucs allocated to Pan Am Southern are [l and total revenues allocated
Springficld Terminal are - The revenue waybill will indicate a routing of Deerficld — Pan
Am Southern — Forge Village — Springficld Terminal — Portland.

Example 4 Rail Car Moving Between Worcester, MA (P& W) and Aubum. ME (S1.R)

The inierchange point between the Providence and Worcester (“P&W™) and Pan Am
Southern is located at Gardner, MA  ‘The interchange point between Remaining Springfield
Terminal System and Saint | awrence & Atlantic Railroad (“SLR") is located at Danville
Junction, ME Springfield Terminal, on behalf of Pan Am Southern and Springticld Terminat,
quotes a joint line rate division of $1,000 for thc movement between Gardner and Danville
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Junction Neither Pan Am Southern nor Springficld Terminal 1s allocated a Terminal Credit. The
Remainder cquals the entire $1,000 quoted division  'he Remainder 1s allocated 16 38% to Pan
Am Southern and 83 62% to Springtield Terminal becausc the traffic will move 29 route miles
over Pan Am Southern and 148 route miles over the Remaimng Springficld Terminal System
Total revenues allocated to Pan Am Southern are [l and total revenucs allocated to
Springfield Terminal are - The revenue waybill will indicate a routing of P&W —
Gardner — Pan Am Southem — Ayer — Springficld Terminal — Danville Junction-SLR-Auburn,
ME
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REDACTED ' EXHIBIT 2G

SPRINGFIELD TERMINAL JOINT USE AGREEMENT

THIS AGREEMENT (the “Agrcement”) is entered into as of this ___ day of

, 2008, by and among Pan Am Southern LL.C, a Delaware limited liability
Company (*Pan Am Southern™), Springficld 1erminal Railway Company (“Springficld
Terminal™). a Vermont corporation that is a wholly-owned subsidiary of Pan Am Railways, Inc
(*Pan Am”, and collectively with Boston and Mainc Corporation (*B&M™) and Springfield
Terminal, the *“Pan Am System Partics™) Pan Am Southem and Springfield Terminat are
referred to individually hercin as a “Party” and collectively as the “Parties™.

RECITALS:

WHEREAS, Norfolk Southern, Pan Am, on behalf of itself and its subsidianes,
including B&M, and Springfield Terminal entered into a Transaction Agreement (the
“Transaction Agreement™), dated as of | ], 2008, which providcs. among other things, for
Norfolk Southern Railway Company (“Norfolk Southern™) and B&M to form Pan Am Southem,
and

WHEREAS, the Transaction Agreement provides [or B&M and the other Pan
Am System Parties to sell in part and contribute in part certain railroad lines and trackage rights
owned or operated generally in New York. Vermont, Connecticut, Massachusctts, and New
Hampshire (the “Line”, as more specilically defined in the Transaction Agreement) and certain
other related assets to Pan Am Southern (the “Contribution™); and

WHEREAS, Massachusctts Bay Transportation Authority (“MBTA™) opcrates
passenger train service over a portion of the Line; and

WIIEREAS, MBTA owns a line of railroad between CPF 312, at or near
Milepost 311.974, 1n the region of Ayer, MA and Milepost 329.55+. ncar Fitchburg, MA (the
*“MBTA Segment™), which constitutes a portion of the operating rights included in the Line, and

WHEREAS, MBTA and onc or more of the Pan Am System Parties are parties 1o
several agreements that govern the rights and obligations of each relating to the provision of
passenger service, including passenger service on the Line that has been assigned to Pan Am
Southern; and

WHEREAS, pursuant to a Railroad Operating Agreement, Pan Am Southern
initially hired Springfield Tcrminal to perform as the designated operator (“Railroad Operator™)
for all railroad opcrations on behalf of Pan Am Southern, including Pan Am Southern railway
operations required pursuant to this Agreement, and

WHEREAS, the Transaction Agreement provides for ’an Am Southern to grant
to Springficld Terminal overhead trackage nghts for the movement of traffic in Springfield
Terminal’s revenue waybill account (“Springfield Terminal Traffic™) over certain rail lines of
Pan Am Southern (“Subject Trackage™ as is further defincd herein) between the rail lines
remaining to Springfield I'ermnal immediately following the completion of the Contribution



that lie north and cast of Willows, and a connection with the rail hines remaining to Springfield
Termunal that lie south of Harvard, and

WHEREAS, the Partics acknowledge the operating constraints goverming the use
of the Subjcct Trackage and imiting its use by Spningfield 'erminal to the extent set forth
herein; and

WITIEREAS, the Transaction Agreement provides for Pan Am Southern to grant
to Springfield Terminal certain haulage rights for the movement of Intermodal Traffic and
Automotive Traffic, as hercinafler defined, between CPF 312 and an intermodal and automotive
facility to be constructed by Pan Am Southern in Mechanicvilie, NY (the “Mechanicville
Facihity™); and

WIIEREAS. Norfotk Southern, Pan Am, B&M and Spnngficld Terminal
obtained the prior consent of the Surface Transportation Board to consummate the transactions
sct forth 1n the Transaction Agreement, including the grant of the trackage rights described
herein, and

WHEREAS, Norfolk Southern and B&M [ormed Pan Am Southern 1n
accordance with the Transaction Agreement, and

WHEREAS, Pan Am Southemn now wishes to grant Springfield Terminal
overhead trackage nights under the terms and conditions hereinafter provided: and

WHEREAS, MBTA has granted consent for Pan Am Southern o grant trackage
rights over the MBTA Segment 1o Springfield Terminal as provided herein, and

WHEREAS, Pan Am Southern now wishes to grant Springficld Terminal
Hautage Rights, as defined heretn. under the terms and condilions heremafter provided, and

WHEREAS, given the structure of Pan Am Southern, the Parties desire to grant
Norfolk Southern third-party beneliciary status to enforce this Agreement on behalf of Pan Am
Southern, and

WHEREAS, the Partics desire to set forth the terms and conditions upon which
Springfield Terminal may use trackage nghts to transport Springfield Terminal Traftic over the
Subject Trackage,

NOW, THEREFORE, the Partics hereto, intending to be legally bound, agrec as
follows.

SECTION 1. DEFINITIONS AND INTERPRETATION

(a) Interpretation Generally.

(i) Unless otherwisc defined herein, all words, terms and phrases used 1n this
Agreement shall be construed in accordance with the gencrally applicable definition or
meaning of such words. tenns and phrases 1n the railroad industry.
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16(c)

(n)  Each defimition in this Agreement includes the singular and the plural, and
refercnces 1n this Agreement to the ncuter gender include the masculine and fenunine
where appropniate  References herein to any agreement or contract mean such agreement
or contract as amended As used in this Agreement, the word “mcluding™ means
“without limitation™, and the words “herein™, *hereof™ and “*hereunder™ refer to this
Agreement as a whole. All dollar amounts stated herein are in United States currency

(m)  The Parties acknowledge that Spnngfield Terminal mitially will be the
Railroad Operator for Pan Am Southern pursuant to the Railroad Operating Agreement
Unless the context requires otherwisc, a reference to Pan Am Southem shall be a
reference to Pan Am Southern and its Railroad Operator Cxcept when Springficld

Terminal 1s operating on behalf of Pan Am Southern pursuant 1o the Railroad Operating
Agrcement, its actions shall not be considered 1o be thosc of the Railroad Operator

(b)  Capitahzed Terms
All capitalized terms shall have the defined meaning set forth below-
“AAR?” shall mean the Association of American Railroads

“Abandonment Notice Period™ shall have the meaning given to that term in Scction

“Abandonment Segment®” shall have the meaning given to that term in Section 16(a)
“Agreement™ shall have the meaning given to that term n the introductory paragraph

“Autometive Traffic™ shali mean fimshed automobiles, sport utihity vehicles, vans

(including mimivans), trucks and other vehicles

“B&M?” shall have the meaning given to that term in the introductory paragraph,

“Carload Opcrating Charges” shall mean thosc per carload mile charges imposed on

Pan Am Southemn o operate freight rail service over the MBTA Segment

“Cars” means each loadcd or empty railroad freight car (including platform and well rail

cars) or similar equipment.

“Clearance File” shall have the meamng given (o that term 1n Scction 5(b)
“Contribution” shall have the meaning given to that term in the Recitals.
“CSXT" shali mean CSX Transportation, Inc.

“Effective Date” shall have the meaning given to that term m Section 11(a)



“End Points™ shall mean: (1) Harvard. MA at Milepost 25 70, and (2) CPF 312 at
Milepost 311 97

“Equipment™ shall mean and be conlined to hi-rail vehicles, track inspection eguipment
and other non-revenue vehicles and machinery (other than locomotives) capable of being
operated on railroad tracks that. at the Lime of an occurrence, arc (1) being operated on the
trackage upon which such occurrence takes place, or (1) are on the trackage upon which such
occurrcnce takes place, or on the adjoining nght-of-way, for the purpose of maintenance or
repair thercof or the cleanng of wrecks thercon.

“Exercise Notice™ shall have the meaning given to that teri 1n Scction 16(c)

“FMV™ shall have the meaning given to that term 1n Section 16(c)

“Foreign Railroad™ shall mean a railroad that is not a party to this Agreement

“Governmental Authority™ shall mean any nation or government, any state or other
political subdivision thereof, and any entity exercising executive, legislative, judicial, regulatory
or administrative functions of or pertaining to government or any mediation body or arbitrat
tribunal, including the STB

“Haulage Rights™ shall have thc mcaning given to that term in Section 2(b)(1)

“Haulage Traffic” shall have the meaming given to that term in Section 2(b)

“Hazardous Materials™ shall mean any traffic moving on STCC 49-XXX-XX.

“Intermodal T'raffic” gencrally shall mean the movement of containers and traters on
rail cars

*JOC?" shall mcan that Joint Operating Commuttee of Pan Am Southern cstablished
pursuant to the LLC Agreement

“JV Transaction Agreements” shall have the meaning given to that term 1r the LLC
Agreement

“Line” shall have the meaning given to that term in the Recitals

“LLC Agreement” shall mean that Limited Liability Company Agrcecment of Pan Am
Southern Railway LLC, by and between Norfolk Southern and B&M, and dated as of |
], 2008.

“Loss or Damage” shall have the mecaning given to that term in Scection 8.



“Management Committee™ shall mean the Management Comrmttee ol Pan Am
Southern as provided 1n the LLC Agreement.

“MBTA™ shall have the meaning given to that term 1in the Reentals

“MBTA Segment” shall have the meaning given to that term in the Recitals.
“Mechanicville Facility” shall have the meaning given 1o that term 1n the Recitals
“Monthly Statement™ shall have the meaning given to that term in Section 7(a)
“Norfolk Southern” shall havc thec mcaning given (o thal term in the Recitals
“Pan Am™ shall have the meaning given to that term in the introductory paragraph.

“Pan Am Southern” shall have the meaning given to that term in the introductory
paragraph

“Pan Am Southern Cars™ shall mean Cars and Equipment in the revenuc and/or car hire
account of Springfield Termunal

“Pan Am System Partics” shall have the meaning given to that term in the Recitals.

“Parties™ shall have the meaning given 1o that term in the introductory paragraph.

“Party™ shall have the meaning given to that term in the introductory paragraph.

“Person™ shall mean an individual or partnership, corporation, trust, association, limited
hability company, Governmental Authority or other entity.

“Railroad Opcrator™ shall have the meaning given to that term in the Recitals.

“Remaining Springfield Terminal™ shall mean those lines owned or operated by
Springficld Term:nal on the day after the Closing.

“Springfield Terminal” shall havc thc mecaning given 1o that term in the introductory
paragraph.

“Springficld Terminal Cars” shall mean Cars and Equipment 1n the revenue and/or car
hire account of Springfield Terminal

“Springfield Terminal Capacity Improvements™ shall have the meaning given to that
term in Section 3()).



“Springfield Terminal Capacity Study™ shall have the meaning given to that term in
Scction 3())

*“Springficld Terminal Traffic” shall have the mcamng given to that term 1n the
Recitals

“STR” shall mean the Surface Transportation Board or any successor entity thereto.

“Subject Trackage™ shall mean the certain lmes of railroad generally running between
the End Points.

“Subject T'raffic” shall huve the meaning given to that term in Section 8(a).
“Trackage Rights” shall huve the meaning given to that term 1n Secuon 2(a)(1)
“Transaction Agreement™ shall have the meaning given to that term 1n the Reeitals
“Use Invoice™ shall have the meanimg given to that term 1n Section 7(a)

“Waiver Notice” shall have the mcaning given to that term in Scction 16(c)

(c)  Succcssor Laws

A reference to any particular statute or rcgulation shall include a reference to any
successor statutc or regulation

SECTION 2. TRACKAGE RIGIHITS AND HAULAGE RIGHTS

(a) 'rackage Rights

(1) Pursuant to the Transaction Agreement and subject to the terms sct forth in
this Agreement, Pan Am Southern hereby granis Springfield Termuinal trackage rights for the sole
purpose of transporting Springficld Terminal Traffic over the Subject Trackage. including the
MBTA Scgment (collectively, “Trackage Rights™) These nghts consist of the nght to operatce its
trains, locomotives, Cars, and Equipment wath 1ts own crews over the entirety of the Subject
Trackage Spnngfield Terminal’s use of the Trackage Rights shall be subject o the hmitations
and restnctions sct forth in this Scction 2(a) and Scction 3

(n)  Springfield Terminal locomotives and crews operating over the Subject
Trackage shall be equipped to communicatc with Pan Am Southern on radio frequencies
normally used by Pan Am Southern in directing train movements on the Subject Trackage

(1)  Sprningficld Terminal's operations over the Subject Trackage shall at all
times be subject o the direction and control of Pan Am Southern and comply 1n all respects with
the safety rules, opcrating rulcs and other regulations of Pan Am Southern.



(v)  Springfield Termunal shall make such arrangements with Pan Am
Southern as may be required to have all of 1ts employees who shall operate 1ts trains,
locomotives, Cars and Equipment over the Subject Trackage qualified for operation thereover
Pan Am Southern shall provide. and shall cause 11s Railroad Operator 1o provide. reasonable
cooperation and assistance in the qualification of Springficld Termmal operating (train and
cngine) crews for service over the Subject Trackage upon request  Springfield Terminal
supcrvisory personnel who have becn qualificd to operate over the Subject [rackage may qualifv
other Springlicld Terminal employces lor aperation of trains over the Subject Trackage

{b)  Haulage Rights. Pursuant to the Transaction Agreement and subject to the terms
sct forth in this Agreement, Pan Am Southern hercby grants Springfield Terminal haulage nights
, the “Haulage Rights™) between CPF 312 and the Mcechanicville Facilit

(“Haulage Traffic™).
SECTION 3. USE AND RESTRICTIONS ON USE OF THE SUBJECT TRACKAGE

(a) Traffic moving pursuant to this Agreement shall at all imes remain 1n the
revenue waybill and car hire accounts of Springfield Terminal while moving over the tracks of
Pan Am Southern

(b) Pan A Southern shall not be entitled to any line haul revenue tor the
handling of 1laulage Traffic, or movement of trafTic pursuant to the Trackage Rights, nor shall
Pan Am Southem participate m the routimg of, nor appear in {anffs, waybills or other shipping
documents as a participating carrier in conncction with, the movement of any of the same

(c) Springficld Terminal’s usc of Subject Trackage pursuant Lo the trackage
rights grant shall be in common with Pan Am Southern, and other than as explicitly set forth
hercin, Pan Am Southern’s right to use the Subject Trackage shall not be diminished by this
Agreement

(d) Springfield ‘Terminal’s operations over the Subject Trachage shall at all
times be subjcc! to the direction and control of Pan Am Southern and comply 1n all respects with
the safety rules, operating rules and other regulations of the Pan Am Southern,

(c) In 1ts excreise of the Trackage Rights grant, Springficld Terminal may
opcrate trains in cither direction over the Subject Trackage

H In 1ts exercisc of the Trackage Rights grant. Springlicld Terminal may usc
its Trackage Rights only to move iraffic between:

() an interchange with CSXT south of Harvard and Springfield
Termmal’s own line at Willows; and



(n)  customers local to the Spnngtield Ferminal™s hne south of larvard
and Springfield Terminal’s inc north of Willows, and

(1)  aconnection with the Providence and Worchester at Worcester,
MA and Springfield Terrmnal’s line north of Willows; and

(iv)  Ayer and an interchange with CSX 1 at Barbers, south of Harvard,
but only for movements of empty Equipment originating at Ayer, such ecmpty Equipment
to be picked up by through trans that are operated by Springficld Terminal pursuant to
this Agreement, and

(v)  Ayerand Springficld Terminal's own line at Willows, but only for
movements of traflic originating at Ayer that, in addiuon, is cither (A) dimensional trafic
requining the use of the Ayer — Barber line segment or (3) empty Equipment originating
at Ayer, such dimensional traffic or cmpty equipment to be picked up by through trains
that arc operated by Springficld Termimal pursuant to this Agreement

(g)  Except as provided in Scction 3(0)(1m1) and Section 3(0{1v), Sprningficld
Terminal may usc 1ts Trackage Rights solcly to opcrate its trains in overhead movements. The
‘Trackage Rights shall not include the nght of ingress and cgress to any tracks, switchcs, tumouts,
or other truck classifications that connect to any point along the Subject I'rackage except the End
Points.

(h) Exccpt as may otherwisc be permitied by this Agreement, Spningfield
Terminal shall not use any part of the Subject Trackage for the purpose of switching. storage or
servicing Cuars or Fquipment. or the making or breahing up of trains, provided. however, that
Springfield §euminal may use such auxihary Subject Trackage as may be designated by the
Railroad Operator as necessary for the handling of’ locomotives or Cars bad ordered en route.

)] Springficld Terminal may not, pursuant to this Agreement. grant haulage
rights, trackage rights, or other operating rights of any nature on or over the Subject Trackage to
any other Person

0) In 1ts exercise of the Trackage Rights grant, Springfield Terminal may not
move, in any one calendar year, over the Subject Trackage more than one hundred twenty
percent (120%) of Cars, loaded or empty, m the aggregate (counting cach onc-way movement as
a single movement) that moved over the Subject Trackage in 2007, unless and until” {1)
Springfield Terminal funds fifty percent (50%) of a study (the “Springficld Terminal Capacity
Study™, to be conducted by an independent third party) Lo identify the capacily improvements
(“Springfield Terminal Capacity Improvements™) necessary lo handle the potential additional
traftic with no negative impact on Pan Am Southern, and (1) the Sprningficld Terminal Capacity
Improvements are constructed at Springficld Terminal’s sole nsk and expense  Should the
Springficld Terminal Capacity Improvements be constructed, the number of Cars, Joaded or
cmpty, Springfield Terminal may move over the Subject Trackage in any one calendar year shall
be expanded only by an amount cqual to the added capacity Pan Am Southern agrees to fund
fifty (50%}) of the Springfield Terminal Capacity Study Pan Am Southern shall have the night to



approve the individual Springlield Terminal Capacity Improvements constructed, but such
approval shall not be unreasonably withheld, provided the Springfield Termunal Capacity
Improvements conform to the reccommendations of the Springfield Terminal Capacity Study

(k)  Springfield Tenminal Cars shall not move on trains transporting Norfolk Southern
Intermodal ‘1raffic or Automotive Traffic unless Norfolk Southern and the JOC consent

SECTION 4. INFRASTRUCTURE
{a) Maintenance.

1 Pan Am Southern shall be solcly responsiblc for the mamtenance, repair,
and renewal of the Subject Trackage. Pan Am Southern shall arrange 1o keep and
maintain the Subjecct Trackage in reasonably good condition for the use herein
contemplated, such condition (following the upgrading anticipated by the Transaction
Agreement) not to be, as to Hill Yard, less than industry yard standard but in any event
not lcss than Federal Railroad Adnumstration Class 1, and, as to the remainder of the
Subject Trackage, less than Federal Ratlroad Admimstration Class 2 (or any replacement
of 1t), subject to normal slow orders and the like, but Pan Am Southern does not
guarantec the condiion of the Subjcet Trackuge or that operations thercover will not he
interrupted. Pan Am Southern shali take rcasonable steps to cnsure that any interruptions
will be kept to a nummum and shall use commercially reasonable efforts to avoid such
mnlerruptions

(i)  Fxisung connections or facilitics connecling the trackage owned or
operated by Sprninglicld Terminal with those of the Subject Trackage shall continue to be
maintained, repaired, and renewed by and at the expensc of the party or partics
responsible for such maintenance, repair, and renewal under appheable agreements

(b) [nfrastructurc Improvements

Pan Am Southern from time to time may make changes in, additions and hettermients to,
or rctirements from, the Subjcct Trackage as shall, 1n its judgment, be necessary or desirable for
the econotnical or safe opcration of the Subject Trackage or as shall be required by any law, rule,
regulation, or ordinancc promulgated by any Governmental Authority having jurisdiction.
provided that no such retirement shall materially affect operations over the Subject Trackage.
Such additions and bettcrments shall become a part of the Subject Trackage and such rctirements
shall be excluded from the Subjcct Trackage

() Loss of Use of the Line

(1) Other than as specifically set forth in this Agreement, Spnngfield
Terminal shall not have, pursuant to this Agreement, any claim against Pan Am Southern
for hability on account of Loss or Damage of any kind 1n the event the usc of the Subject
Trachage by Springfield Terminal is interrupted or delayed al any time by any cause



() If the Subjecet ‘Lrackage 1s unavailable for service due (o a deraiiment, line
outage or other interruption of service, then Pan Am Southern shall cooperate and
consult, and shall cause its Raillroad Operator to couperate and consull, with Spnngficld
Ternunal 1n order to address any resulting backlog of truins over a period of time
following the resolution of such derailment as may be required to reduce such backlog of
Springfield Terminal Traffic or irans. The operation of such trains shall be prioritzed
according to service standard protocols to be develaped by the JOC

SECTION 5. MANAGEMENT AND OPERATIONS

(a) Dispatching

(1) Pan Am Southern, through 1ts Railroad Operator, shall have exclusive
control over the management and dispatching of the Subject Trackage Dispatching of
the Subject Trackage shall be conducted 1n a manner as to afford cach of Pan Am
Southern and Springfield Terminal, and any other present or (uture user of the Subject
Trackage (or any portion thercof) the most economical and efficient movement of its
traffic over the Subject Trackage consistent with the demands and nceds of other
authorized users For the purposcs of dispatching, trains of the same class shall be treated
with equal priority, with the four (4) classes of trains (in order of pnonty) being

(1) Passenger:
(2) Umt trains carrying Intermodal Traffic or Automotive Traffic,

3) Regular {unit and freight trains not scheduled to set off7pick up en
routc), and

(4)  Other (includes trains and equipment that must operate at restricled
speeds, 1 e, local, work, or other such equipment movements),

provided, that i the event of a confhict, the dispatcher shall be empowered to deviate
from the priontcs sct lorth herein in order to employ best practices to efficiently move
all trains

(1)  Springficld Terminal shall have the right to station a Springfield Terminal
cmployee or agent in the dispatch center operated by Pan Am Southem or its Railroad
Operator. Said person shall be present solely as an ohserver, and shall have no authority
to control the movement of trains or otherwise interfere with or adjust the operation of
trains, Cars or Equipment operating on the Subject Trackage

(b) Dimensional Loads/Excess Clearunce Cars

In the exercise of 1ts Trackage Rights grant, but not its Haulage Rights grant, Springfield
Terminal shall have the right to operate all dimensional loads and excess clearance railcars for
handling over the Subject Trackage, subject to a clearance file (the “Clearance File™) applicable
to traffic of Pan Am Southern and all other carriers authorized to operate over the line  Pan Am

10



Southern shall promptly inform Springfield Ternnnal of any chunges made to the Clearance File,
provided. how ever, that for so long as Springfield Terminal shall be the Railroad Opcrator, all
changes in the Clearance INle shall be assumed to have been communicated Lo Springficld
Terminal

(c) Compensation

Spningficld Terminal shall compensate Pan Am Southern for the usc of the Subject
Trackage 1n accordance with Appendix B Compensation.

(d) Miicayge, Car Hire and Carload Operating Charges.

All mleage and car lire charges accruiny on Spnnglield Terminal Cars on the Subject
Trackage shall be assumed by Springlield Terminal and reported and paid by 1t directly Al
Carload Operating Charges shall be paid by Pun Am Southern

SECTION 6. COMPLIANCE WITLL APPLLICABLE LAWS AND RULES

(a) kach of Pan Am Southern and Sprningficld Terminal shall comply. and Pan Am
Southern shall cause 1ts Railroad Operator to comply, with all apphcable [ederal, statc and local
laws, rulcs, regulations and orders promulgated by any Governmental Authornity that relate to the
operations contemplated hercunder  If any fine. penalty., cost or charge is imposcd nr assessed
on or against either of them by reason of the other Party’s non-comphance (or., 1t the case of Pan
Am Southern, the non-compliance of the Railroad Operator. for which Pan Am Southern shall be
responsible) with any such laws, rules, regulations or orders, such non-complying Party shall
reimburse and indemmify the other Party for or on account of any such finc, penalty. cost, or
charge, and all expenses and attorney’s fees incurred in connection therewith, and. to the extent
feasible, such non-complying Party shall defend the interests of that other Party 1n any related
legal proceeding free of cost, charge or expense to that other Party

(h) Without affecting the generahity of the foregoing Section 6(a), cach of Pan Am
Southern and Springfield Ternminal shall comply, and Pan Am Southern shall cause its Railroad
Operator 10 comply, with the provisions of the Federal Locomotive Inspection Act and the
Federal Safety Apphance Act, as amended, and any other applicable federal and stale and local
laws, regulations and rules respecting the operation, condition, inspection and safety of its trains,
locomouves, Cars and Fquipment while such trains, locomotives, Cars, and Equipment are being
opcrated over the Subject Trackage Each ol those Parties shall indemnily, protect, defend, and
save harmless the other Party from and against all (ines. penalties and habihities inposed upon
such Party under such laws, rules, and regulations by any Governmental Authority or court
having jurisdiction, when attnbutable solely to the fuilure of indemmifving Party (or, in the case
of Pan Am Southern. the fiaulure of the Ratlroad Operator, for which Pan Am Southemn shall be
responstble) to comply with 1ts obligations in this regard.

(c) Springficld Terminal’s trains shall not include locomotives, Cars or Equipment

which excecd the width. height, wcight or other restnctions or capacities of the Subjeet Trackage
as contained 1n the Clearance File maintained by Pan Am Southern. and no tram shall contain
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locomotives, Cars or Equipment which require speed restricions or other movement restrictions
below the maximum authonzed freight speeds as prosided by Pan Am Southern’s operating rules
and regulations. without the pnior consent of Pan Am douthemn. ‘The 10C shall make proper
accommodation for exceptions, should that be reasonable, necessary, and pracucable

(d) [l any emplovee of Springlield ‘L crmunal shall neglect, refuse, or fail 1o abide by
Pan Am Southern’s rules, instructions and restrictions governing the operation on or along Pan
Am Southern’s properly. such employee shall, upon wnitten request of Pan Am Southem. be
prohubited by Springficld Terminal (rom working on Pan Am Southern’s property  1f any party
shall decem 1t necessary to held a formal inv estugaton to estabhsh such neglect, refusal, or fawilure
on the part of any employee of Springficld 'ermunal, then upon such notice presented 1n wnting.,
Springfield Terminal shall promptly hold an investuigation in which all Parties concerned shall
participate, with each Party beanng the expense for s officers’, counsel’s, witnesses’ and
employccs’ participation. Spnnglicld | erminal shall give notice of such mvestigations to iis
employecs, and such investigation shall be canducted in accordance with the terms and
conditions of schedule agreements between the employer and 1ts employvees I the result of such
investigation warrants, such emplovee shall, upon written request by Pan Am Southern, be
withdrawn by Springfield Terminal from service on Pan Am Southern’s property and Spnngfield
Terminal shall releasc and indemnify Pan Am Southem Irom and agamsi any and all claims and
expenses becausc of such withdrawal.

SECTION 7. INVOICES AND PAYMENT OF BILLS

(a) On or before the 15™ day of each ealendar menth durng the term of this
Agrcement, lhe Railroad Operator shall prepare on behail of Pan Am Southern a monthly
statement setting torth the number of Springficld Terminal Cars eperated over the Subject
Trackage dunng the month (the “Monthly Statement™) and an invoice (the “Use Invoice™)  The
Monthly Statement shall be 1n elecironmie fonnat, and shall contain a detailed list of the
Spningtield Terminal Cars that moved during the subject month, which hist shall include, for cach
Car, information relating te such Cars that Pan Am Southern may reasonably request 1n
conncction with accountng for the usc of the services and rnights provided hereunder The
Monthly Statement and the Use Invoice shall be delivered to Springfield 1erminal and
Springficld Terminal shall make pavment to Pan Am Southern within thirty (30) days afler the
date of receipt of such Usc Invoice

(b)  Any dispute regarding the details of a Monthly Statement or amount of a Use
Invoice shall be reconciled between the Parties pursuant to Section 14, and any adjustment
resulting from such reconciliation shall be reflected in a subscquent Use Invoice 1f Springfield
Termunal disputes any portion ot a Use Invoice, 1t shall nevertheless pay such Use Invoice m full
subject Lo adjustment upon rcsolution of the dispute; provided. however, that (1} no excepuion to
any charge in a Usc Invoice shall be honored, recognized or considered if filed afier the
expiration of three (3) years from the date of the Use Invoice, and {n) no invoice shall be
rendered more than threc (3) years (a) afler the last day of the calendar month in which the
expensc covered thereby 1s incurred, or (b) in the case of charges disputed as lo amount or
liability, afier the amount owed or hiability therefor 3s established  Any claim for the adjustment
of a Monthly Statcment or Use Invoice shall be deemed 1o be winved 1f not made m wniting



within three (3) years alter the date of the relevant Monthly Statement for statement adjustments
and the date of the relevant Use Invoice for invoice adjustments

(c) Pan Am Southern and Springfield 'erminal shall cach have the nght, at its own
expensc, to audit the records of any other Party pertaining to the use of the Subject Trackage
under this Agreement, and any Monthly Statement, Use Invoice or other invoice issued by Pan
Am Southern pursuant to this Agreecment, provided such audit 1s imtiated at any time within
threc (3) years of the date of the relevant Use Invoice or other invoice (as applicable) relating to
this Agreement. All such audits shall be conducted at reasonable intervals, locations, and times
All such audits shall be prosccuted with reasonable due diligence. kach Party agrees that all
mflormation disclosed to it or its representatives in connection with such an audit will be held 1n
strictest confidence and will not be disclosed to any third party (other than to an arbitrator in
connection with an arbitration conducted pursuant this Agreement or as required by applicable
law) Any adjustment resulting from an audst conducted pursuant to this Section 7(c) with
respect to which the Parties are in concurrence shali be reflected 1n a subsequent Use Invoice

(d) Invouces rendered pursuant o the provisions of this Agreement, other than Usc
Invoices, shall include direct labor and matcnal costs, together with the surcharges, overhead
percentages, and Equipment rentals as specificd by Pan Am Southern at the time any work is
performed by Pan Am Southemn for Springticld Terminal, or shall include actual costs and
expenses, upon mutual agreement of the Partics

SECTION 8. LIABILITY

As between the Parties hereto, responsibility for all clauns, habilities, demands,
actions at law or cquity. judgments. settlements, losscs, damages and expenses of every
characler, mcluding any loss or destruction of, or damage to, any property whatsocver, and any
injury to or death of any person or persons whomever (including employcces of the Partics),
resulting from, ansing out of, incidental to or occurring in connection with this Agreement
(“L 0ss or Damage™), shall be allocated as follows, without regard to considerations of fault or
neghigence (cxcept as otherwise specifically provided for hereinafier):

(a) Springfield Terminal Cars moving pursuant to this Agreement shall, for the
purposcs of this Scction 8, be refcrred to as “Subject Traffic™  Otherwise, for the purposcs of
assigning responsibility for Loss or Damagc under this Scction 8 (including but not limited to
Section 8(d)) as between the Parties, the tramns, Cars and Equipment of a Foreign Railroad shall
be considered to be the trains, Cars and Equipment of Pan Am Southern. By way of illustration
only. 1f, for example. Pan Am Southern were to grant D&H trackage rights pursuant to a
trackage rights agrcement. then traffic moving pursuant to that D&I1I trackage nghts agreement
would be considered Pan Am Southern traflic

(b) Sprmmgfietd Terminal shall be responsible for (1) Loss or Damage to Equipment
n 1ts revenue waybill account and the lading therein; and (2) to the extent not allocated pursuant
to Section 8(c)(1), Loss or Damage ansing from or growing out of its neghgence or willful
nusconduct or that of its officers, agents, contraciors, or employees, either solely or in
conjunction with a third party.
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() Pan Am Southern shall be responsible for (1) | oss or Dumage 1o Equipment in
its revenue waybill account and the lading therein, and (2) to the extent not allocated pursuant to
Section 8(bX1). Loss or Damage ansing [rom or growing out of its negligence or willful
misconduct or that of its officers, agents, contractors (includmg the Railroad Operator), or
employees, cither solely or in conjunction with a third party

(d) Loss or Damage ansmyg from or growing out of the negligence or wallful
misconduct of both Springfield Terminal and Pan Am Southemn (or their respective officers,
agents, contractors or cmployees) shall be homne by the Parties i proportion to their fault

(e) To the exient responsibility for Loss or Damage 1s not allocated pursuant to
Section 8(b), 8(c). and 8(d) such responsility for Loss or Damages shall be (1) bome solely by
Springficld Termunal 1f the involved trans are handling only Subjcct Traflic, or (ii) borne by
each of Pan Am Southem and Springfield Terminal in proportion to the number of Cars 1n such
trans that are moving in that Party’s revenue waybl!l account or car hire account

§)] Notwithstanding anything to the contrary in Scction 8(b), Scction 8(c), Section
8(d). and Section 8(c) above, when any damage to or destruction of the environment, including
without hmitation land, air, water, wildlife, and vegetation, or to third partics from substancces
teansported in Cars or contained 1n locomotives occurs with onc or more trains handling Subject
Traffic being involved, then, as between themselves. (1) Pan Am Southern shall be solely
responsible for any damage or destruction to the environment and to third partics which results
solcly from a substance transported in Pan Am Southern Cars and/or contained 1n a Pan Am
Southern locomotive which was released, (1) Springficld Terminal shall be solely responsible for
any damage or destruction to thc environment and to third partics which results solely from a
substance transported 1n Subject Traftic and/or contamed in 4 Springficld Termmal locomotive
which was relcased. and () responsibility for damage or destruction to the environment and to
thurd parties which results from one or more substances which was (or were) being transported in
Cars, Equipment or locomotives n the revenue waybill and car hire accounts of both Springfiell
Termnal and Pan Am Southcrn which was (or werce) released shall be borne by the Parties in
proportion to the total number of such Cars, Equipment or lJocomotives in that Party’s revenue
waybill or car hire account from which there was (or were) such a release

() Notwithstanding anything to the contrary 1n this Section 8, 1l (1) Loss or Damage
occurs with one or more trains being mvolved, (1i) one or more of the involved trains is handling
(A) only Subject Traffic or (B) both Subject Traffic and Pan Am Southern Cars; (in) such Loss
or Damage 1s atinbutablc solely to the Gross Negligence or Willful or Wanton Misconduct of
only one of the Partics (or of Spningficld Terminal 1n 1ts role as the Railroad Operator for Pan
Am Southem), and (1v) such Gross Negligence or Willful or Wanton Misconduct 1s the direct or
proximate cause of such Loss or Damagge, then the Party to which such Gross Negligence or
Willfui or Wanton Misconduct 1s attributable shall assume all liability, cost and expense 1n
connection with such L.oss or Damage The Parties agree that, for purposes of this Section 8(y),
(1) “Gross Negligence or Willful or Wanton Misconduct” shall be defined as “the intentronal
fatlure to perform a manifest duty n reckless disregard of the consequencces as affecting the hfe
or property of another, such a gross want of care and regard for the nghts of others as to justily
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{the presumption of willfulness and wantonness™ and shall include, by definition. acts or
onussions ol any Jts emplovees while under the influence of drugs or alcohol, and (2) Subject
Traflic being handled 1n haulage shall be considered Pun Am Southern (ars

(h) If any suit or action shall be brought against any Party for Loss or Damage which
under the provisions of this Agreement are in wholc or in part the responsibility ol another Party,
siud responsible Party shall be notified in writing by the Party sucd, and the Party so notified
shall have the right and be obligated to take part 1n the defensc of such suit and shall pay its share
of the judgment and the costs and expense mcurred 1n such suit in accordance with the terms of
this Scction 8.

(1) In every case of death or injury suffered by an employee of one of the Parlies,
when compensation to such employce or employee’s dependents 1s required Lo be paid under any
present or future state or federal worker’s compensation, occupational discase, employers’
liability or other law, and onc or morc of the Parties under provistons of this Agreement 1s/are
required to pay same or a portion of same 1n installments over a period of time. swd Party or
Partics shall not be released from paying any such future instalimeni(s) by rcason of the
termination of this Agreement prior to any of the respective date(s) upon which any such future
installments arc 1o be paid.

() Whenever any hability, cost or expense is assumed by or allocated to a Party
undcr this Section 8, that Party shall (1) forever protect, defend., indemnify and save harmless the
other Party from and against that iability, cost and expense. regardiess ol whether such liabifty,
cost and expense was caused tn whole or in part by the faull. farlure, negligence, misconduct,
malfeasance or misfeasance of the Parly indemnified. or their directors, officers, agents or
emplovees. and (1i) delend such Party against such claims with counsel selected by the
responsiblc Party and reasonably acceptable to the indemnified Party

(h) kach of Pan Am Southern and Springficld I'emunal shall investigate, adjust and
defend all cargo related clums filed with itin accordance with 49 TS C Section 11706 or 49
C.F.R Sccuon 1005, or n accordance with any appheable transportation contract cntered mto
punrsuant to 49 U 5.C, Section 10709,

f)] All costs and expenscs in connection with the iny estigation. adjustment and
defensc of any claim or suit (other than cargo-related claims made agamnst a Party by « customer
whose traflic was moving 1n the revenue and/or car hire account of such Party) under this
Agreement shall be included as cosis and expenses in applying the liability provisions of this
Section 8, provided, however, that salaries or wages of full-time agents. full-tine attorneys and
other full-time employees ol any Party engaped directly or indirectly in such work shail be borne
by such Party.

{m)  No Party shall scttle or compromise any claim, demand, suit or cause ol action
(other than a cargo-related claim filed with 1t in accordunce with 49 1.8 C. Section 117006 or 49
C.IF.R. Scction 1005, or in accordance with any applicable transportation coniract entered into
pursuant 10 49 U S C Scction 10709) for which another Party has any hability under this
Agreement without the concurrence of such other Party if the consideration for such settlement
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or compromise ¢xceeds Thirty-1'ive Mousand Dollars (US) ($35,000) ‘1 he foregoing amount of
Thirty-Five Thousand Dollars ($35,000) shall be adjusted annually consistent with the provisions
of Section 2(b) and Scction 2{c) of Appendix B

(n) Each Party shall indemmfy and hold harmless the other Partics against any and all
costs and payments, including benefits, allowances, and arbitration, administrative and htigation
expenscs, ansing out of claims or grnievances made by or on behalf of or lawsuits brought by or
on behalf of 1ts own employees or their collective bargaining representatives, either pursuant to
empioyee protective conditions imposcd by a governmental agency upon the agency's approval
or exemption of this Agreement and operations hereunder or pursuant to a collective bargaiming
agrecment. It1s the Partics’ intenton that cach Party shall bear the full costs of protection of its
own employees under employee protective conditions that may be imposed. and of grievances
filed by 1ts own employees ansing under 1ts collective bargaining agreements with its ecmployees
Similarly, each Party agrees 1o indemnify and hold harmless the other Parties against any and all
costs and payments, including yudgments, damages, attorneys’ fees and hitigation expenses,
ansing out of claims, lawswits and actions brought by or on behalf of its own cmployees pursuant
to any provision of law, including common law, and based on employment arising out of the
operations covered by this Agreement, except Lo extent otherwise specifically provided 1in this
Agreement.

SECTION 9. RERAILING, WRECKING, BAD ORDERS AND REPAIRS

(a) Whencver one or more Cars and/or locomotives in the account of Springfield
Terminal requires rerailing, wrecking service or wreching tramn service, Pan Am Southem shall
arrange for the provision of such service, including the repair and restoration of roadbed. the
Subject Trackage and structures  Pan Am Southern shall promptly inform Springficld Ternnal
of 1is intent to proceed with wrecking service or wrecking train service, and shall pernut a
Springfield Terminal representative to be present on the scene, to work 1n coneert with the
employces of Pan Am Southern and 1ts Railroad Operator to manage such wrecking service or
wrecking train service  The cost, liability and expense of the foregoing, including without
limitation loss of, damage to. or destruction of any property whatsoever and mnjury to and death
of any person or persons whomsocver or any damage to or destruction of the environment
whatsoever, including without limitation land, air, water, wildlife, and vegetation, resuiting
thercfrom shall bc apportioned in accordancc with the provisions of Section 8 hereof  All
locomotives, Cars, Equipment and salvage from the same so picked up and removed which 1s
owned by or under thc management and control of or used by Spnngficld Ternunal at the ume of
such wreck, shall be prompily delivered to 1t

(b) If any Cars or locomotives of Springfield Termunal are bad ordered en route on
the Subject Trackage and it is necessary that they be sct out, those Cars or locomotives shall,
after being repaired, be picked up by Pan Am Southern, or if agreed upon by the partics, Pan Am
Southern will transport them to a mutually acceptable location to be picked up by Springficld
Terminal Pan Am Southern may, upon request of Spnngfield Terminal and at the expensc of
Springfield Terminal, unless otherwise provided for 1n the Field and Office Manuals of the
Interchange Rules of the AAR, furmish required labor and matcrial to perform hight repairs
requircd Lo make such bad ordered Cars or locomotives safc and law({ul for movement, and
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billing for this work shall be at rates prescribed 1n, and submitted pursuant to, the Field and
Office Manuals of the Interchange Rules of the AAR

SECTION 10. FORCE MAJEURE

The obligations, other than payment obligations, of Springfield Terminal and Pan Am
Southemn under this Agreement shail be subyect to force majeure (including flood, carthquake,
hurricane, tornado, or ather such severe weather or climatic condition, riot, wreck, deraillment,
washout, explosian, Acts o' God, act of terrorism and public enemy. war, blockage, insurrection.
vandalism or sabotage, fire, sirike, lochout or labor dispute, embargoes or AAR service orders,
or governmental laws, orders or regulations, and other causes or circumstances beyond the
control of the Party invoking such tforce majeure as an cxcuse for nonperformance), but only as
long as, and to the extent that, such force majeure shall reasonably prevent performance of such
obligations by the affected Party. In the event that an event of force majecure impairs cither of
Springfield Termunal’s or Pan Am Southern’s abulity to fulfill its obligations to the other Parties
under this Agrecment, said Party shall take all commercially rcasonable measures 10 restore
performance of 1ts obligations 1n a timely manner

SECTION 11. TERM AND TERMINATION

(a) This Agreement shall become cffective following the latest date of (a) the date
first written above, (b) receipt ol any required regulatory approvils or excmptions, and (c) the
expiration of any time periods required by the issuance of labor notices by the Parties, should
such labor notices be required (“Eflcctive Date™). The Parties shail determine the Effective Date
through an exchange of writtcn correspondence

{b) This Agreement shall commence on the Fifective Date and shall continue until
terminated by mutual agreement

(c) Terminauon of this Agreement shall not rehieve or release any Party hereto from
any obligations assumed or from any hiability which may have arisen or been incurred by such
Party under the terms of this Agreement prior to termination hercof, nor shall 1t terminate any
underlying right, or conungent nght, of movement pursuant to the trackage rights grant

SECTION 12. SUCCESSORS AND ASSIGNS.

(a) This Agreement shall inure to the benefit of and be binding upon each of the
Parties and their respective successors and permitted assigns  Third party beneficiary status shall
inure to the benefit of Norfolk Southern and each of its successors and permitted assigns

(b) Except as otherwisc specifically provided hercinafter, no Party may assign this
Agrcement, or any of its nghts, intercsts or obligations hereunder, including by operation of law,
without the prior consent 1n wnting of the other Parties, which consent may be withheld at the
discretion of such other Parties.
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(c) In the event of a sale of substanuially all of the assets or business of Springficld
Tenmnal. or the merger or consolhidation of Springficld lerminal into or with a finm or
corporation not controlled by Springficld [ erminal, Spnngficld Terminal may, without the prior
consent of Pan Am Southern. assign this Agreement to such firm or corporation acquiring
substantially all of the assets or business of Spnngfietd Terminal, or merging or consolidating
with Springficld Terminal, provided, however, that such assignment shall not extingwish or
(exccpt 1n the case of merger or consohidation) transfer any liability or oblhigation of Spningfield
Termunal under this Agreetnent that existed prior to such assignment

{d) In the cvent of a salc of substantially all of the asscts or business ol Pun Am
Southern, or the merger or consolhidation of Pan Am Southem, Pan Am Southcrn may, without
the prior consent of Spningficld Terminal, assign this Agreement (o such firm or corporation
acquinng substantially all of the assets or busmess of Pan Am Southern, or merging or
consolidating with Pan Am Southern; provided, however, that such assignment shall not
extingwish or (except in the casc of merger or consolidation) transfer any liability or obligation of
Pan Am Southern under this Agreement that existed prior to such assignment

SECTION 13. NOTICE

Any notice required or permiited to be given by onc Parly 1o the other Party under this
Agreemcnt shall be decmed given on the date sent by certificd mail, or by such other means as
the Partics may mutually agree, and shall be addressed as follows

If to Pan Am Chairman
Southermn' Pan Am Southem LLC
c/o Pan Am Railways
Iron Horse Park
North Billerica, MA 01862-1692

With a copy to Mike R McClellan
Norfolk Southern: Vice President — Intermodal and
Automotive Marketing
Norfolk Southern Corporation
Three Commercial Place
Norfolk, Virgima 23510-2191

and

Vice President — Law

Norfolk Southemn Corporation
Threc Commercial Placc
Norfolk. VA 23510

(757) 629-2374

(757) 533-4872 (fax)
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L' to Springlield David A TIink
Terminal President
Springfield lermmal Rarlway Company
¢/o Pan Am Rallways
Iron Horse Park
North BBillerica. MA 01862-1692
(978) 663-1186
(978) 663-6907 (fux)

With a copy to Rabert Culliford
Vice President Law
Pan Am Systems
Iron Horse Park
North Billerica, MA 01862-1692
(603) 766-2002
(603} 766-2094 (fan)

Any Party (or Nor[ulk Southern) may provide notice of changes in the above addressees
to the others by personal service or certificd mal.

SECTITON 14. DISPUTE RESOLUTION
(a) Reference 10 JOC

Any dispute, controversy or clamm between the Partics and ansing out of ot
relanag to this Agreement or the breach, termimation or validity thereot (“Dispute™) shall be
referred to the JOC (for Pan Am Southern) for resolution and 1£ the Parties are unable to resolve
the dispute, 1t will be referred, in writing, o the Management Commuttee (for Pan Am Southern)
to resolve

(b Reference for Formal Dispute Resolution_

Any Dispute not resolved within sixty (60) days afler receipt by any of the
mvolved parties of written notice of reference ol such Dispute to the Management Committee
pursuant to Section 14(a). shall be submitted. by cither Party for formal dispute resolution
pursuant to Section 14(¢)

(c) Formal Dispute Resolution

(1 Submission to Jurisdicion. Each of the Parties hereby (A) consents to
subnut itsell 10 the exclusive junisdiction of any Federal or state court located in the State of
Dclaware (the “Delaware Courts™) 1n any action to enforce or in aid of the agreement to arbitrate
in Section 14(c)(11) heremn or for provisionadl relief to maintain the status quo or prevent
wrreparable harm pending the appointment of the arbitrator. and to the non-exclusive jurisdiction
of the Delaware Courts for enforcement of any award 1ssued hercunder, (B) agrees that it wall not
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attcmpt lo deny or defeat such personal yunsdiction by motion or other request for lcave from
any such court. and (C) waives any ohjection based on forum non conveniens or any other
objection 10 venue thereofl

(1)  Dispute Resolution Each of the Parties stipulates and agrecs that any
Dispute that 1s not resolved pursuant to Section 14(a) will be subnutted for formal dispute
resolution, 1f at all, to mandatory and binding arbitration, m Washmgton, D.C | by a singlc
arbitrator, under the Commercial Arbitration Rules and the Large Complex Case Procedures of
the AAA then in cffect (the “Rules™), under the following terms and conditions:

(A)  Sclection of Arbitrator A smgle independent arbitrator shall be
appointed by the AAA using the Listing, ranking and stnking proccdure in the Rules. Any
arbitrator appointed by thc AAA shall be a retired judge or a practicing attorney with no less than
fifieen years of expenence with large commercial cases and an experienced arbitrator

(B) Conduct of Arbitration The arbitration shall be held and the
award shail be 1ssued im Washington, D C. In addition to moncy damages, the arbitrator may
award any remedy provided for under apphcable law and the terms of this Agreement, including,
without limitation, specific performance or other forms of injunctive relief. The arbitrator shall
apply the law of the Statc of Delaware to the substance of the Dispute and will have no power or
authonty, under the rules of the AAA or otherwise, to amend or disregard any provision of this
Agreement

(C)  Replacement of Arbitrator Should the arbitrator refuse or be
unable to proceed with arbitration procecdings, a replacement arbitrator will be sclected using
the same method of selection as the original arbitrator

(D)  [indings and Conclusions The arbitrator will, afier reaching
Judgment and award, prepare and distribute to the partics a wnitten award including the findings
of fact and conclusions of law rclevant to such award and containing an optmon seiting forth the
reasons for the giving or demial of any award.

(E) Tumcis of the Essence The arbitrator 1s hercby instructed that
time 1s of the essence 1n the arbitration proceeding, and that the arbitrator shall have the right and
authority to 1ssuc monctary sanctions against any party 1f, upon a showing that such party 1s
unreasonably delaying the procceding

(F)  Temporary Equitable Relicf By agrecing to arbitration, the partics
do not intend to depnive any Delaware Court of 11s junsdiction to i1ssue a pre-arbitral injunction,
pre-arbitral attachment, or other order in aid of arbitration proceedings and the enforcement of
any award. Withoul prejudice to such provisional remedies as may be available under the
junsdiction of a Delaware Coun, the arbitrator shall have full authority to grant provisional
remedies and to dircet the partics to request that any court modity or vacate anv temporary or
preliminary rebief issued by such court, and to award moncy damagcs for the failure of any party
fo rcspect the arbitrator’s orders to that eflect

(G) Consohdation The parties are commutted to the prompt and
cfficient resolution of Disputes  Accordingly, 1f more than onc Dispute anse under this
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Agreement and/or any other JV 'l ransaction Agreement. such Disputes may be brought ina
single arbitration Il more than one arbitration 1s brought with respect o Disputes under this
Agreement and/or any JV Transaction Agrecment, then any party may reguest that any
arbitration or any new Dispute arising under this Agreement or any other JV 'l ransaction
Agreement be consolidated into any prior arbitrabion The new Dispute or arbitration shall be so
consolidated. provided that the arbitrator for the prior (or first filed) arbitration determines that
(x) the new Dispuic or arbitration presents significant 1ssucs of law or fact common with those 1n
the pending arbitration, (y) no party would be unduly prejudiced and (£) consolidation under
such circumstances would not result in undue delay for the prior arbitration  Any order of
consolidation 1ssued by such arbitralor shall be final and binding upon the partics Unless the
partics otherwise agree, the arbitrator appointed first in time shall serve as the arbitrator for the
consohdated arbitration. The parties waive any nght they have to appeal or to sech terpretation,
revision or annulment ol such order of consohdation under the Rules or in any court  The Parties
agree that upon such an order of consolidation, they wall promptly dismiss any arbitration
brought under this Agreement, the subject ol which has been consohidated imto another arbitral
proceeding

(H) Discoverv. Recognizing the express desire of the parties for an
expeditious means of dispute resolution. the arbitrator will allow for inited discovery as may be
rcasonablc under the circumstances

(0 Costs and Attoineys” ees. Notwithstanding any rule of the AAA
to the contrary, the arbitrators rendering judgment under this Scction 14¢c)(1i) will have the
power to award the costs of the arbitration, including reasonable attorneys’ fees und expenscs o
the prevailing party or partics in the arbitration  In any action to enforce this agreement to
arbitrate or any arbitral award rendered hercunder, the court may award costs and altorneys® lecs
aganst the pany resisting enlorcement

1) Misceflaneous  'he arbitrator shall not have the power to award
consequential or punitive damages or to determine violations ol criminal or anutrust laws
Pending the writien decision of the arbitrator, there shall be no interruption 1n the transaction of
business under this Agreement, and all payments in respect thereto shall be made in the same
manner as prior to the arising of the dispute until the matter 1n dispute shall have been fully
determined by arhitration, and thereupon such payment or restitution shall be made as required
by the wnitten decision of the arbitrator. An arbitrator’s award may be appealed 1n accord with
Scction 23 of the Umform Arbitration Act

(¢)  Asathird party beneliciary, Norfolk Southern may 1nitiate and prosccute
arbitration pursuant Lo Section 14({b) on behalf ol Pan Am Southern Pan Am Southern and
Springficld Termunal shall cooperate with Norfolk Southern in the preparation for, and the
initiation and prosecution of, such artifration. ai Pan Am Southern’s expense

SECTION 15. CONFIDENTIALITY
Lxcept as provided by law or by ruic, order. or regulation of"any court or regulatory

agency with junisdiction over the subject matter of this Agreement, or tn connection with an audn
by the Internal Revenue Service or other lax authonty, or as may be necessary or appropnate for
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a Party hereto Lo enforce its rights under this Agreeinent, duning the term of this Agrecment
(including any extcnsions thereol), and for a penod of three (3) ycars after termination or
expiration of ths Agrecement, the terms and provisions of this Agreement and all information to
which access is provided or which 1s obtained hercunder will be kept confidential and will not be
disclosed by either Party 10 any person other than members, officers, employees, independent
auditors, and altomcys, without the prior wnitten approval of the other Party. Notwithstanding
anything Lo the contrary, any Party may disclose this Agreement i connection with an audit by
its external auditors, the Inlernal Revenue Scrvice or other tax authority.

SECTION 16. ABANDONMENT

(a) Pan Am Southern shall have the nght, subject 1o sccunng any necessary
regulatory approval or cxemplion, to abandon ot discontinue service on the Subject Trackage or
any portion thercof (the “*Abandonment Segment™) during the term of this Agreement. Pan Am
Southern shall provide Springfield Ierminal no less than ninety (90) days prior noticc of its
intention to scck 1o abandon or discontinue service over any Abandonment Segment

(b) If Pan Am Southern elects lo abandon or discontinue service over the Subjcct
Trackage (or any portion thercof) pursuant to Section 16(a), this Agreement shall continue to
apply 1n all respects (o any remaining portion of the Subject Trackage not abandoned or subject
to discontinuance by Pan Am Southemn.

(c) Pan Am Southern shall, not less than 60 days prior to any subrussion to the STB
(or successor agency having junsdiction over said abandonment or discontinuance) of an
application or exemption for authority to abandon or discontinue service over an Abandonment
Segment(s), first offer Springficld Terimnal the first nght to purchase such Abandonment
Scgment(s) for fair market value (“FMV™ of such Abandonment Scgment{s), and on such other
terms and conditions as are customary with respect to line sales, which such nohice shall
specifically identify this Section 16 and the ume penods for action hercunder  Sprngfield
Terminal shall have (orty-five (45) days (“Abandonment Nolice Penod™) within which to advise
Pan Am Southern that 1t will excrecise its night to purchase (“Exercise Notice™) If the Partics are
unable to agree upon the FMV of the Abandonment Segment(s) that Springlicld Terminal wishes
to purchasc, either Party may refer the 1ssuc to arbitration pursuant to Section 14, which
arbitration shall determunc all other 1ssues relating to terms and conditions for the sale not then
(at the time of the mitiation of the arbitration) agreed to by the Partics  Such arbitration shall be
conducted on an expedited basis, with sclection of the arbitrators within thirty (30) days of the
iniiation of arbitration, ali submissions to be made by the Parties within sixty (60) days of the
initiation of arbitration, and a written decision to be rendered within thirty (30) days following
the final submissions of the Parties

{d)  The Partics shall consummate the sale contemplated by this Scction 16 within
forty-five (45) days of the latest of: (1) the rendenng of a written arbitration decision, should
issues retated to the sale proceed to arbitration; (1) the execution of a purchase and sale
agrcement, should the Parties exccute the same; and (1) the grant of authonty, or exemption
from the need to obtain a grant of authority, from any regulatory body having junsdiction over
the same
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(c) [f Spninglicld Terminal elects not to purchase the Abandonment Segment, 1t shall
so advise Pan Am Southern within the same forty-five (45) day Abandonment Notice Penod by
dclivering to Pan Am Southern a notice ol warver of right to purchase said segment (*Waiver
Notice™) Failure of Spnngficld Terminal to provide Pan Am Southern (including a copy to
Norfolk Southern) with cither an Exercise Notice or a Waiver Notice within the aforesaid forty-
five (45) day period shall constitute a Waiver Notice

{)] In the event of a Waiver Notice and Springlield 'l ermunal does not purchase the
Abandonment Segment pursuant to its rights in this Agreement, Spnngfield Terminal shall
promptly file such application, petition or cxemption notice as may then be required to obtain
regulatory authonty or exemption for thc Abandonment Scgment and for the discontinuance of
Springfield Terminal's trackage nights over the Abandonment Scgment

SECTION 17. INDEMNITY COVERAGE

As part of the considcration hereol, cach Party hereby agrees that each and all of its
indemmily commitments in this Agreement in favor of the other Parties shall also extend to and
indemnify the parent corporation, subsidiaries and affiliates of such other Party, and all of their
respective directors. officers, agents and cmiployces

SECTION 18. MISCELLANEOQUS PROVISIONS

(a) This Agrecment and cach and every provision hereof are for the cxclusive benefit
of the Parties hereto  Nothing herein contained shall be taken as creating or increasing any nght
of any third party 10 recover by way of damages or otherwise against any of the Parties herelo
Norfolk Southern shall have third party status solely for the purpose of enforeing this
Agreement. and not by way of recovery for damages hercunder

(b) ["h1s Agreement contains the entire understanding of the Parties hereto with
respect to the subject matter hereof and supersedes any and all oral understandings between the
Partics i

(c) No term or provision of this Agreement may be changed, waived, discharged. or
terminated except by an instrument in writing and signed by all Parties

(d)  The division of this Agrecement into articles, sections, and subsections and the
insertion of headings and references are for convenience of refcrence only, and shall not affect
the construction or interpretation of this Agreement. Unless the context otherwise requires, all
references to articles, sections or subsections are to articles, scctions or subscctions of this
Agrecment.

(e) This Agrecment is the result of mutual negetiations between the Parues hercto,
neither of whom shall be considered the drafler for purposes of contract construction
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(N No conscnt or waiver, expressed or imphied, by a Parly of any breach or default
by the other Party in the performance by such other Party of its obligations hercunder shall be
deemed or construed to be a consent to or warver of any other breach or default 1n the
performancc hereunder by such other Party  Failure on the part of a Party to complain of any act
or failure of the other Parly or to declare the other Parly in default, irrespective of how long such
failure continues, shall not constitute a watver by such first mentioned Party ol its rights
hereunder.

(4] If any provision of this Agreement or the apphcation thercof te any Party hercto
or 1o any circumstance shall be determined by a court of compcetent jurisdiction to be invalid or
unenforceable to any extent or for any reason, the remainder of this Agreement or the applicauion
of the provisions thereof to such Party or circumstance, other than those determined to be invalid
or unenforccable, shail not be affected thereby and shall be enforced to the fullest extent
permitted by law, and the Parties shall promptly enter into such other agreement(s) as their
respectivc Icgal counscl may deem appropriatc tn order to replace such invahd or uncnforceable
provisions in a manner that produces a result which is substantizlly equivalent to the terms of this
Agrecment in all material respects

(h) Nothing hercin shall be interpreted as creating an association, partnership, joint
venture or other joint undertaking between Pan Am Southern and Springfield erminal.

[} THE LAWS OF THE STATE OF DELAWARE SHALL GOVERN THE
VALIDITY O} IHIS AGREEMENT, THE CONSTRUCTION OF ITS TERMS AND THE
INTERPRETATION OF THE RIGIITS AND DUTIES ARISING HEREUNDER WITHOUT

REGARD TO ITS PRINCIPLES OF CONFLICTS OF LAWS

) This Agreement may be executed 1n any number of counterparts, each of which

shall be deemed to be an onginal, but all such separate counterparts shall together constitute but
onc and the same instrument

IN WITNESS WHEREOQF, the Parties hereto have caused this Agreement to be duly executed as
of the datc first above written
WITNESS: PAN AM SOUTHERN LLC

By

As to Pan Am Southern

WITNESS: SPRINGFIELD TERMINAL RAILWAY
COMPANY
As to Spningficld Terminal By:
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APPENDIX B - COMMERCIAL APPENDIX
Section | Trackage Rights Compensation
(a) Compensation

Springfield Terminal shall compensate Pan Am Southern for the usc of the
Subject Trackage by paving to Pan Am Southern a sum computed by multiplying (1) the
Trackage Rights Charge, as hereinafter defined, by (1) the number of Cars (loaded or empty) and
locomotives moved over the Subject Trackage, with mului-platform Cars being counted as one
car for ecach four axles.

(b) 'The Trackage Rights Charge.

(1) The Trackage Rights Charge shall initially be set at
I
R

(n)  The Trackage Rights Charge shall be revised upward or downward

cach year by a “*Cost Factor”, beginning with the bill rendered for the month of July first

following the Effective Date of this Agreement, to compensate for the increase or deerease in the
cost of labor and matenal, as reflected 1n 100% of the change from one year to the next mn the

“AAR Railroad Cost Indexes — Table A ~ Annual Indexes of Charge-out Prices and Wage Rates

(1977=100) — East Malerals, pnces, wage rates and supplements combined (excluding fucl)

(the “Cost Index™). The Cost Factor shall be calculated for each calendar year by taking the

difference between the currently available Cost Index as of Janeary 1, and comparing that Cost

Index with the Cost Index for the immediately preceding year  The Cost Faclor may be a
positive or ncgalive number.

{11}  l'he Trackage Rights Charge shall be revised by calculating the
Cost Fuctor (esscntially the percent of mnercasc or decreasc in the index for the latest calendar
year as related to the index for the previous calendar year) and applying that percentage to the
then current Trackage Rights Charge. In computing the adjusted I'rackage Rights Charge, any
fracuon of a cent less than one-half shall be dropped, and any fraction equal to or greater than
one-half of a cent shall be increased to the next whole cent.

(1v)  Inthe cvent the base for the Cost Index shall be changed from that
in effect at the Effective Date of this Agreement, an appropriate revision shall be made 1f the
STB or any successor organization discontinues publication of the “AAR Railroad Cost
Indexes™, an appropriate substitute for determining the percentage of increasc or decreasc shall
be negotiated by the parties hereto. In the absence of agreement, the partics shall submit the
matter to binding arbitration under terms of Scction 14 of this Trackage Rights Agreement
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rW In the event that the Cost Factor 1s a negative number, no
adjustment to the Trackage Rights Charge will take place for that calendar yecar  Said negative
Cost Factor will he taking 1nto consideration in calculating subsequent years™ Cost Pactor  For
example, 1f the Cost Index is negative for two years in a row, the Cost Factor for the second year
shall be adjusted downward assuming that the first year’s negative Cost Index was taken into
account. If the Cost IMactor goes negative for three years 1n a row, the rate shall be adjusted again
by the Cost Factor with the assumption that the first two vears’ negative Cost ludex was taken
nto account

{vi)  Notwithstanding any of the forcyoing, under no circumstances
shall the rate paid to Pan Am Southern by Springfield Termmal be less than the 1nitial Trackage
Rights Charge set forth in Scction 1(b)(1) of this Appendix B

(c) In addition to any other adjustment to the Trachage Rights Charge
described 1n this Appendix B, should the charges imposced on Pan Am Southern for the use of the
MBTA Scgment increase year-over-year in a rolling three year average by more than three
percent (3%), then the Trackage Rights Charge shall be increased to reflect such change.

Section 2 Intermodal Haulage Compensation

(a)  Compensation

Springlicld Terminal shall compensate Pan Am Southern for the Intermodal
Haulage by paying to Pan Am Southemn a sum computed by multiplying (1) the Intermodal
Haulage Charge, as heremnafier defined, by (1) the number of units (loaded or empty) moved

(b)  'lhe Intermodal Haulage Charge

f)] The Intermodal Haulage Charge shall imtially be set as follows

I
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(1) Ratc Adjustment

(A)  The Rates shall be revised upward or downward cach year
by a "“Cost Factor”, beginning with the il rendered for the month of July
2009, to compensate for the increase or decrease in the cost of labor and
matertal, as reflected m 100% of the change from one year to the next n
the “AAR Railroad Cost Indexes — Table A — Annual Indexes ot Charge-
out Prices and Wage Rates (1977—100)  Last — Matenals, prices. wage
rates and supplements combined (excluding fuel)” (the “Cost Index™).
The Cost Factor shall be calculated lor cach calendar year by taking the
difference between the currently available Cost Index as of January 1. and
comparing that Cost Index with the Cost Index for the immedhiately
preceding year 1he Cost Factor mav be a positive or ncgative number

(B)  The Ratcs shall be revised by calculating the Cost Factor
{essentially the percent of increasc or decrcase in the index for the latest
calendar year as related to the index for the previous calendar year) and
applying that percentage to the then current Rates  In computing the
adjusted Rales, any fraction of a cent less than one-half shall be dropped,
and any fraction cqual to or greater than one-half of a cent shall be
increased to the next whole cent.

(C) Inthe cvent the base for the Cost Index shall be changed
from that in effect at the effective date of this Agreement, an appropriate
revision shall bc made If the STB or any successor organization
discontinues publication of the “AAR Railroad Cost Indexes™. an



appropriate subsutute for determiming the pereentage of increase or
decreasc shall be negotiated by the parties hereto

(D) Inthe event that the Cost Factor 1s a negative number, no
adjustment to the Intermodal Haulage Charge wili take place for that
calendar ycar Said negative Cost Factor will be taken into consideration
in calculating subscquent years’ Cost Factor  Specitically, 1f the Cost
Index is negative for two years mn a row, the Cost [ actor for the second
year shall be adjusied downward assuming that the first year’'s negative
Cost Index was taken mto account If the Cost Factor gocs negatve for
three years 1n a row, the rate shall be adjusted agmn by the Cost Factor
with the assumption that the first two years’ negative Cost Index was
taken into account, and so on

({E)  Notwithstanding any of the foregomng, under no
circumstances shall the Rates be less than those reflected in the tables
above except as provided in Subsection 2(b)(1) of this Appendix B.

(1) Ir'ucl Surcharge

The surcharge will be applied to the intcrmodal haulage component of the monthly invoice For
a2 given month, take the average of the DOE’s Index valuc released on each of the Mondays
during that month. Using the above scale, determine the appropriate fucl surcharge to apply

(g) Increasc in Fecs based upon Volumes
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