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1
MOTION

The State of Califormia, by and through the Califorma Energy Commussion and
the Edmund G Brown Jr, Cahiforma Attorney General (Califorma) moves the Board to reject
the application by the U S Department of Energy (DOE) to build a rail line to serve the
proposed Yucca Mountain high-level nuclcar waste repository, insofar as DOE’s application
imples that the Mina route 1s an altemative to the Caliente route for which DOE explicitly seeks
authorization DOE has not met the Board’s requirements for an application {o construct and
operatc a rail operation usmg the Mina route comndor, and the Board thus lacks regulatory
authonity, as well as substantial supporting cvidence in the record, on which to base a grant of
permission to DOE to build the Mina route

DOE has not exphcitly applied for approval by the Board of construction or
operation of a rail line on the Mina route, but 1ts Application 1s internally inconsistent and may
be read to implcitly request such approval. DOE’s Drafl Environmental Impact Statements for
the Nevada Rail Cormridor and the Rail Alignment, DEISs Numbers DOE/EIS 0250F-S2 and
DOE/EIS 0369', included in the Application m Exhibit H, present the Mina route as an
alternative to the Caliente routc The Apphcation explicitly seeks permission to build and
operate the Caliente hne, but because 1t incorporates information about the Mina route, could be

subject to an interpretation that DOE 1s also requesting authorization from the Board, on an

' California presumes that DOE will update its Application by submitting the Final
Environmental Impact Statcments for both the rail cornidor and rail alignment to this Board, but
our argument 1s not affected by 1ssuance of the final EISs
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alternative basts, to build the Mina routc * Because the Application could be interpreted this
way, and to the extent that the Board rcads the Application as asking for authorization to build
the Mina route, Califorma moves the Board explicitly to reject the Application as incomplete and
lacking 1n justification and cvidentiary support insofar as it requests permission to construct or
operate a rail line servicing the Yucca Mountain Project on the proposed Mina route
Il
DISCUSSION SUPPORTING MOTION
A. California’s Interest

DOE has apph|cd for permission to build a rail line that will be located solely in
Nevada, but the choice of comdors for that line 1s of vital importance to Califorma Although 1t
1s difficult to discern the fact from the DEISs that compnise Exhubit H, the choicc betwecen the
Cahente and the Mina route§ leads to a huge difference 1n both the numbecr of shipments and the
quantity of the waste that DOE e:l(pects will be shipped through Califorma The State of
Califorma 1s responsible for protecting the health, safety, and welfare of its residents from any
possible harm due to these shipments, and bases 1ts participation 1n this procceding on 1its need
and right to protect thosc res:dents

As shown 1n Figure 1-7 of the Rail Comdor DEIS (DOE/EIS 0250F-S2D), the
Mina route would connect with existing rail lines n the northwest corner of Nevada, at Hazen,
Nevada We attach excerpted pages from Appendix G to DOE’s 2002 Final Repository SEIS, an

SEIS that DOE has not chosen to attach to its Application, showing the rail routes DOE expccts

? We note that Esmeralda County, Nye County, and Lander County filed comments
supporting the use by DOE of the Mina route, with a view to establishing a through-going rail
route connecting Reno and Las Vegas
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would be used to transport high-level nuclear waste 1f the Caliente route were used (Figure G-1,
page G-7) and 1f the Mina route were used (Figure G-2, page G-8) We also attach an excerpted
table from Appendix G of the 2002 Final Repository EIS, histing the numbers of casks of high-
level nuclear waste DOE expects will be shipped through Califorma if the Caliente route 1s used
and 1f the Mina route 1s used (Table G-25, page G-67)

These figures and table show that the choice of rail routing between the Caliente
route and the Mina route 1s of serious concern to Califorma. If the Mina route 1s used, DOE
expects that over 1200 more casks of high-level nuclear wastc will be transported through
Califormia than 1f the Caliente route 1s used Further, 1f the Mina route 1s used, DOE expects that
these shipments will travel hundreds of miles through the heart of Califorma’s Central Valley,
passing through the cities of Bakersficld (population 323,000), Fresno (population 481,000),
Modesto (population 209,000). Stockton (population 290,000), and Sacramento, the state capital
(population 467,000) These population numbers reflect current populations, Califorma 1s
expected to grow by several million people duning the time penod that DOE expects waste wall
be shipped to Yucca Mountain, and each of the cities through which the waste would travel 1s
expccted to grow significantly Compared with the Cahente route, which would pass through
more sparsely populated parts of the State, including largely undeveloped parts of the Mojave -
desert, the Mina route would expose a signitficantly higher numbcr of people 1n California to the
consequences of transport, including any possible accidents

DQE cstimates that, i1f the Calicnte route 1s used, 755 casks will be transported
through Califorma, while 1f the Mina route 1s used, 1,963 casks -- al:;oul one a half times as

many -- will be transported by rail through the State (Page G-67 of the 2002 Repository FSEIS,
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attached hereto ) Nor would the only difference be the numbers of casks transported As Figure
G-2 at page G-8 of the 2002 Repository FSEIS shows, DOE expects that use of the Mina rail
route would result 1n the waste from the Hanford site, contaming DOE weapons high-level
radioactive waste, being shipped south into and through California That waste, and waste,
shipped up through Cahifornia’s Central Valley, would then be transported over the Sicrra
Nevada Mountains, through the Donner Pass, to conncct to the Mina route at Hazen, Nevada (sce
Figures G-6 and G-8 from the 2002 Repository FSEIS, attachcd hereto). The choice of rail route
to Yucca Mountain will have a significant impact on California, and underlies the State’s intcrest
1n this procceding
B. DOE Has Not Presented a Complete or Adequate Application for

the Mina Route, and the Board Should Explicitly Refuse to Approve

Construction or Operation of any Rail Line on the Mina Route.

Because the DE[Ss submitted by DOE n Exhibit H to the Application show the
Mina route as an alternative o the Caliente route, this Board may view the Mina route as within
the authonzation DOE 1s seeking from this Board, per 49 C F R section 1150.4(c), which
requires that any “altcrnative routes™ proposed for construction be mncluded n the application
Should this Board not view the Application as implicitly seeking permission to bwild the Mina
route, we ask the Board to say so clearly, and to state clearly that 1t 1s not granting permission or
authonzation to DOE to build a rail line on the Mina route However, 1f the Board does view the
Application as implicitly proposing the Mina route as an alternative to the Calicnte route, we
submut that the Application does not support any grant by the Board of permission to DOE to

build a rail line on the Mina routc
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1. The Application Does Not Address the Mina Line or Provide
the Information Required by the Board’s Regulations.

The Board requires a carcfully dehneated set of information 1n an application to
construct and operate a rail line, pursuant to 49 C F.R. section 1150 4 DOE’s Application fails
to provide the following required information for the Mina route

. 1150.4(b): while the Application does present data about the number of casks,
frequency and number of trains, and so forth, that the DOE expects on the

Caliente route, there are no such data for the Mina route, nor any justification for

assuming that the data presented for the Calicnte route would apply equally to the

Mina route As set out above, the 2002 Repository FSEIS supports an inference

that thc number and time distnbution of casks coming on the Mina route might be

different from the those for the Calicnte route. No information on the Mina route
1s given in the Application except what can be gleancd from the DEISs, and that 1s

insufficient to meet the precise and detailed requirements of section 1150 4

Nor 15 there information on commercial use that might be made of

any rail line built on the Mina routc  The Application notes that

DOE and Nye County performed market surveys for companies or

communities that might use a common carrier rail linc built on the

Calicntc route, but no such surveys or studies are cited for a Mina

lme Nor 1s there any asscrtion of commercial or economic benefit

to any Nevada communities along a Mina route

* In view of the Board’s June 26, 2008 Decision, we do not discuss the Apphcation’s
failure to designate an operator or submit an operations plan for the Mina route
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. 1150 4(d) Exhibit C contains no map for the Mina route at all, let alone onc that
meets the regulatory requirement that the area to be served be clearly delineated
The Application’s Exhibit C contains no information about origins, termini,
stations, citics and counties, principal highways, rail routes, or other interchange
points with other railroads for the Mina route, all of which are required by the
regulation
. 1150 4(c) The Application contains no list of cities or counties to be served by a
Mina route, or a discussion of current rail service for such cities or counties
. 1150 4(f) The Apphcation contains no time schedule for construction of a ine
on the Mina route
. 1150.4(g). The Application does not provide the specific information for
construction of a new rail line that 1s required by this regulation There 1s no
description or dcpiction of the approximate service area, no discussion or listing
of the types of industry i the area and how such industry might use a rail line, and
no discussion of other existing railroads and whether a Mina hine would cross
them
Califorma believes that the Application’s failure to provide the information
required by the Board's regulations makes 1t impossible for the Board to grant any permussion or
authonty 1o DOE to build a rail line on the Mina routc, or to regard 1t as an allernative route to
the Cahiente route Before DOE could seek authonty to build any rail Iine on the Mina route, 1t
would have to retum to the Board with a new or amended application that does address the Mina

routc and docs provide the required information  As of this point, neither the Board nor the
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public has had the opportunity to evaluate the ments of any rail linc on the Mina routc, and the
records lacks any evidence to support a grant of authonty to build such a rail line

2. The Application Does Not Make an Adequate Showing of Public
Necessity and Convenience for a Rail Line on the Mina Route.

The bedrock finding that the Board must make to authonze construction and
operation of a new rail line 1s that the line serves the public necessity and convemence Mid-
States Coalition for Progress v Surface Transp Bd , 345 F 3d 520, 533 (8" Cir 2003) Here,
because DOE has not provided the specific and detatled mformation the Board’s regulations
require as a basis for making that finding, the Board lacks the cvidence necded to make any such
finding Under 49 C.F R section 1150 8, the Board may requirc DOE to submit any additional
information 1t requircs Califorma behieves that, in the event DOE seeks authorization to build a
rail linc on the Mina route, the Board should demand adequate information upon which to base
any finding, and that a new or continued proceeding be convened to consider that information
At this point, there simply 1s not adequate information before the Board to support a finding of
public necessity and convenience

1
CONCLUSION

Whatever the menits of 1ts Application for the Caliente route, DOE has failed to

provide the information to the Board and the public to support a grant of authonty by the Board

to construct a rail hne on the Mina route. Califormia asks the Board to explicitly find and hold
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that DOE 1s not authonized to build a rail line on the Mina route based on 1ts current Application,
and that thc Board hold an amendcd or new proceeding should DOE ever explicitly ask for
permission to bunld on the Mina route.

Dated July 11, 2008 Respectfully submitted,

EDMUND G BROWN JR
Attorney General

Puse SO

Susan L Durbin
Deputy Attorncy General
for the State of California
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DECLARATION

I, Susan L Durbin, declare, under penalty of perjury that the foregoing 1s true and correct

Further, I ccrlify that T am qualified and authonzed to file this plcading

Executed on 7’:& / / , 2008
NV
LococSd s
0 /7

Susan L. Durbin

Deputy Attorney Gencral
Attomey for the State of Califorma

STATE OF CALIFORNIA'S OPPOSITION TO THE DOE APPLICATION

12



*BPRASN U] JOPLLIOD IR} 3JUSIfeD) S P1oafas GO J1 saInol uonepodsuen Yonn pue [l saneiuasaldey |- aumsig

Transportation

el TAN0S 00

w a2 MSSNG-EOCOEL 5RO ___— umpUl LEdeUlY [F=rar]
= ‘!ii&ﬂ!—-j‘“ﬂ-ﬁ!!-i—g aomog EERERSON [T ) oog ] PR

13

G-7

STATE OF CALIFORNIA'S CPPOSITION TO 1HE DOLE APPLICATION



Transportation

‘ﬂ.
_h:_;g_f-‘!.':f:_'- \_ i 2
q":‘:-'-. * _’ o
%
El"-“-': 5
& 3°
il -

Sl X g o
‘\!:'«F ?ﬂ “L:':II
‘-'"-":" “T.‘.'l"‘."
'l.-‘-\“ -’ 4{’5.

¥ -_'.-""'E:?- ‘

..’ii.l. E)

LA

%/

HY

dasssies Exicting rai] routes

® DOEsites

Legend

Potontal rl routes
————— Thick routes

nda badbdag

DETON0GC, 081N )

Bouscss DS LA +-Daay THEA, B DS VOO4T0-1=TEhe Moshcns TROS A S, L
DS 120365 Duraps of rnspr Allary. 2000, o8

Heavy-haul truck routes

=== Amercan indian lands

Figure G-2. Representative rail and truck transportation routes if DOE selected the Mina rail comdor in Nevada.

G-8

STATE OF CALIFORNIA'S OPPOSITION TO THE DOE APPLICATION

14



Transportation

‘Suipunoy 0) 3P 530[EA JO SWINS WOY IIP B O] ©

or o o010 WOIx1T €L 0 710 o #90 0 061 ] 0z8T [CEoAN
9800 S100 Dl x61 LOIx1E 01000 s100 S¥00 0 ¥ 9L LS8 ¥oniy
_ %0 £300  ,0Ix1% SEO 710 8600 6500 091 66 £96'1 ey
. By
glo o0 L x66 9t 0 £v0 0 900 9200 011 - £ 19 m=olL
9t0 0 s100 oL x61 yolx1 € 0i00 0 S100 S¥000 vt 9L LS8 ¥aru],
1 48] 2€00 01 x66 9l o 0 0 6¥00 IZ00 [£] (%3 SSL ey
ajuaxjen
s[ele] somuER)  (SomMi[Eley (Wed-Uosiad)  SONI[EIE)  (SoTM[EIE]  (SIN[EIRS {war-uosnd)  (waskiosiad)  sysey)  JUSWIGSI[E 1By
feoL amger] J30wUeD ysu asop UOISSINLD JaUued 1owes JSOp UOHBIPEl  asop uolerpel  Jo ON
Juage]) pUI=TH RS ETRLTETY Juarep) Juae]) SINIOM anqnd ayy
ysuJuapore  [eddojoipey SIajIoM onqnd sip PIAJOAU] Jo slaquiny
1eoi3ojoIpey PAAJOAU]  JO SISqUISIN

BILIOJI[B]) JO JE1S Y 10] sjoedun orefodsuen pajewnsy ‘§Z-<) Aqe ],

G-67

15

STATE OF CALIFORNIA’S OPPOSITION TO I'HE DOE APPLICATION



~

CERTIFICATE OF SERVICE

“Case Name  United States Department of Energy — Rail Construction and Qperation
- Caliente Rail Line in Lincoln, Nye, and Esmeralda Counties, Nevada

No FD 35106
1 declare

[ am employcd in the Office of the Attomey General, which 1s the office of a member of the
Califorma State Bar, at which member's direction this service 1s made 1 am 18 years of agc or
older and not a party to this matter I am familiar with the business practice at the Office of the
Attorncy General for collection and processing of correspondence for mailing with the Umted
States Postal Service. In accordance with that practice, correspondence placed in the internal
mail collection system at the Office of the Attorney General 1s deposited with the United States
Postal Service that same day 1n the ordinary course of business

On July 11 2008, T served the attached STATE OF CALIFORNIA’S OPPOSITION TO THE

DOE APPLICATION by placing a true copy thereof enclosed 1n a scaled envelope with postage
thereon fully prepaid, in the internal mail collection system at the Office of the Attomey General

at 1300 I Street, Suite 125, P O Box 944255, Sacramento, CA 94244-2550, addresscd as

follows

PLEASE SEE ATTACHED SERVICE LIST

I declare under penalty of perjury under the laws of the State of California the forcgoing 1s true
and corrcct and that this declaration was executed on July 11, 2008, at Sacramento, Califorma

Bessie Wong kﬁm MZM_{E]I/

Dcclarant Signature

FINAL - | Tables - CA opposionnd (Y ucea) wpd
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SURFACE TRANSPORTATION BOARD

Case Title UNITED STATES DEPARTMENT OF ENERGY--RAIL
CONSTRUCTION AND OPERATION--CALIENTE RAIL
LINE IN LINCOLN, NYE, AND ESMERALDA COUNTIES, NV

Dockct No  FD 35106

Party of Record Mary B Neumayer
United States Department Of Energy
1000 Independence Avenue, S W
Washington D C 20008

Party of Record Paul H Lamboley
50 W Liberty Street
Bank Of Amenca Plaza, Suite 645
Reno, NV 89501

Member of Congress Honorable Shelley Berkley

Umnited States House Of Represcntatives
405 Cannon House Office Building
Washington, D C 20515

Party of Record Joni Eastley
Nye County
101 Radar Road
Tonopah, NV 89049
Party of Record Lows E Gitomer
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Party ofRecord Jan Cole
Cahente Hot Springs Resort LLC
6772 Running Colors Avcnue
Las Vegas, NV 89131

Party of Record David Wnght
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P O Box 5233
Pinehurst, NC 28374
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Party of Record

Party of Record

Party of Record

Party of Record.
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Parly of Record

Party of Record

Party of Record

Party of Record.

Bradley L. Levine

Department Of Energy Office Of The Genceral Counsel

1000 Independence Avenue S W
Washington, DC 20585

Fred Millar
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Arlington, VA 22204
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Healing Ourselves & Mother Earth
P O. Box 6595
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Washington, DC 20005

Mayor Kevin Philhps
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Kcvin W Bell
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Party of Record

Party of Record

Party of Record

Party of Record

Party of Record

Party of Record

Non-Party

Party of Record

Linda Mathias

Mineral County Nuclear Projccts Office
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Conme Simkins

N-4 State Grazing Board
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Umon Pacific Railroad Company
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R J Gillum

Board Of County Commuissioners
P O Box 490
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Elizabeth Vibert

Clark County District Attorney
P.O Box 552215

Las Vegas, NV 89155-2215
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