Strasburger

ATTORNEYS AT LAW

March 27, 2012

Writer’s Direct Dial No: 202-742-8607
Writer’s Direct Fax No. 202-742-8697

BY E-FILING 232129

Ms. Cynthia Brown

Chief, Section of Administration . ENTERED .
Office of Proceedings Office of Proceedings
Surface Transportation Board March 27, 2012

395 E Street, S.W. Part of

Washington, D.C. 20423 _
Public Record

RE: FD 35582, Rail-Term Corp.—Petition for Declaratory Order
Dear Ms. Brown:

I am writing on behalf of Rail-Term Corp. (“RTC”) in connection with the
above-captioned proceeding. On March 8, 2012, the Board released a decision
instituting a declaratory order directing the parties to supplement the record by
submitting by March 28, copies of their respective filings submitted to the Railroad
Retirement Board (“RRB”) and the United States Court of Appeals for the D.C.
Circuit (“the Court”) in the course of those proceedings.

In accordance with that decision, Rail-Term submits the following
substantive documents:
1.  The RRB’s initial inquiry letter dated Aug. 14, 2006, to RTC and
RTC’s response dated Sep. 7, 2006;
2.  The RRB’s follow up letter to RTC dated Sept. 21, 2006, and RTC’s
response dated Nov. 16, 2006;
3. The RRB’s letter dated Feb. 28, 2007, to me as counsel for RTC and
my response dated April 20, 2007;
4. RTC’s letter dated Oct. 23, 2007, to RRB management member
Kever;
The RRB’s initial ruling dated April 6, 2010;
6. RTC’s Petition for Reconsideration and Administrative Stay dated
June 8, 2010 (actually filed July 9. 2010) including attachments;
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10.

11.
12.

13.

14.

15.
16.
17.
18.

19.

The RRB’s letter to me dated Aug. 3, 2010, acknowledging the filing
of RTC’s petition for reconsideration and including an Index to
Record;

My letter to the RRB dated Aug. 23, 2010, requesting that certain
additional documents be included in the record and the RRB’s reply
dated Sept. 8, 2010, adding the requested documents to the Index to
Record;

A Nov. 2, 2010, memorandum from RRB General Counsel Steven
Bartholow to the Board regarding STB FD 35381 declining to grant
RTC’s request for a declaratory order;

My letter dated Dec. 6, 2010, to the RRB seeking a stay of reporting
requirements and the RRB’s letter dated Jan. 13, 2011 to me, granting
that request;

The RRB’s decision on reconsideration dated Jan. 28, 2011;

My March 21, 2011, letter to the RRB requesting an informal stay of
the RRB’s final ruling on reconsideration and the Board’s letter dated
April 20, granting that request;

RTC’s petition for review to the Court filed March 28, 2011(omitting
the agency decision and corporate disclosure statement, the former as
redundant and the latter as irrelevant for these proceedings);

My letter to the Court dated April 20, 2011, submitting the docketing
statement, certificate as to parties, statement of issues, and deferred
appendix statement;

RTC’s reply dated Aug. 15 to ATDA’s Motion to file an amicus brief;
RTC’s final opening brief to the Court dated Sept. 16, 2011;

RTC’s final reply brief to the Court dated Sept. 16, 2011;

The Court’s order and memorandum dated Nov. 14, 2011, holding the
proceeding in abeyance and directing that RTC petition the Surface
Transportation Board (“STB”) for a declaratory order on whether
RTC is a “rail carrier” under 49 U.S.C. §10102(5); and

The Report filed by RTC with the Court dated December 14, 2011,
advising them of its STB filing.

3902553.3/SP/24997/0101/032612
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In the interest keeping this lengthy submission as short as possible, I have
not submitted the Joint Appendix filed with the Court; however, items #1 through
11 represent all substantive materials submitted to the Court in the Joint Appendix.

The STB’s decision also requests that RTC submit copies of filings by any
parties other than RTC and the American Train Dispatchers Association
(“ATDA”) before the RRB and the Court as well as any transcripts of proceedings
before those bodies. RTC responds that it was the only party that appeared before
the RRB and there were no oral hearings or other proceedings before that agency
for which a transcript was prepared. As to the Court proceedings, RTC and the
RRB were the principal parties that prepared briefs and presented argument.
Inasmuch as the RRB was a party to those proceedings and is now a party to the
STB’s proceedings, the STB should direct that agency to file its appellate brief and
any other submissions in this proceeding. ATDA sought and was granted leave to
file an amicus brief but it did not present any argument. RTC has previously
submitted the transcript of the Court proceedings before the court as Exhibit C with
its Petition for Declaratory Relief filed on Dec. 14, 2011, with the STB.

Please advise if there is anything else that the Board needs.
Respectfully submitted,

GO

John D. Heffner

Enclosures

cc:  Rachel Simmons, Esq.
Michael Wolly, Esq.
Mr. Francois Prenovost
Dennis Devaney, Esq.
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UNITED STATES OF AMERICA
RAILROAD RETIREMENT BOARD
844 NORTH RUSH STREET
CHICAGO, ILLINOIS 60611-2092

Bureauof Fiscal Operations ’aus i4 m
Room 506 '

Mr. Pete Neville
Chief Operating Officer

118 Post Street -
Rutland, VT 05701

In reply refer to: Rail Term (RT)/ee

Dear Mr. Neville:

The purpose of this letter is to obtain information concerning the services RT performs or has performed
for the tailroad mdustry

The Raﬂroad Retirement and Railroad Unemployment Insurance Acts provxde that an "mdividual is in the
sc'rvme of an employer” if

(D(A) he is subject to the continuing authority of the employer to supervise and direct the
rendition of his service, or (B) he is rendering professional and technical services and is
integrated into the staff of the employer, or (C) he is rendering, on the property used in
the employer's operations, personal services the rendition of which is intégrated into the
employer’s operations; and (ii) he renders such service for.compensation... :

Individuals who meet the forégoing definition may be held to be employees of a covered employer, even
though not directly compensated through the émployer's payroll

So that we may determine the status of RT and its employees under the jurisdiction of the
Railroad Retirement and Railroad Unemployment Insurance Acts, I am requesting that you

hurnish the following miormation:

1., Information regarding the company:

The correct corporate name and address.

The date RT was incorporated or acquired,

The name of the owner(s) of RT.

The date RT began operations.

Provide RT’s Employer Identification Number.
Is RT a publicly or privately held corporation?

ho pp P
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UNITED STATES RAILROAD RETIREMENT BOARD
2.

2.

Information regard RT employees:

a. The name of the Chief Executive Officer.

b. The number of current employees and the date from which employees were firs
compensated. :

¢. 'What proportion of the employees work in positions related to business
connected with.rail carders?

d. Do RT employees perform work on property ewned by a railroad? If yes,
please describe fully.

Information regarding RT’s revenues and services:

a. Describe the operations in which RT has been engaged in from the daté of
incorporation to the present to include any business not connected with the
railroad industry. :

b. Provide the amount of business which RT does with railroad carriers and
include the foHowing:

. 1) Name of rail carrier, :
2)  Percent of total business time spent doing business with rail carrier,
3)  Percentage of revenue received from rail carrier, and
4) A detailed description of services provided for the rail carrier.

Information regarding RT’s ownership: :

a. Does any railroad have a financial interest in RT, either through direct or
indirect stock ownership, as a parent company (brother/sister corporation)?

b. Name any individual who owns both a controlling interest in RT and controlling
interest in any other rail carrier, and name the carrier involved.

c. Are any RT officers/directors also officers/directors of another rail carrier? If
¥es, please name the officer/directors, the positions held, and the rail carriers

involved.

Information regarding RT’s assets:
a. Describe the nature of equipment and facilities owned.
b. Describe the nature of equipment and facilities Jjointly controlled.

Provide information regarding contracts:
a. Does RT provide service for any carrier pursuant to a written agreement? If

b

e

yes, o 4
b. IfRT is a lessee or lessor of railroad track or equipment, provide copies of the
lease. ' :

RN Y Mie



UNITED STATES RAILRCAD RETIREMENT BOARD

7. Information regarding RT’s status:

a. Has the Federal Railroad Administration required RT to pay user fees?

b. Has the Interstate Commerce Commission or the Surface Transportiation Board
made any rulings regarding the status of RT? If yes, please provide copies of
rulings and notices.

¢. Has the Internal Revenue Service ruled on the applicability of the Railroad
Retirement Tax Actto RT? If yes, please provide details.

1 am asking that you furnish any additional mformatxon that will help us determine what the
correct status of RT or its employees should be under the jurisdiction of the Railroad Retirement
and Railroad Unemployment Insurance Acts.

Please direct a signed and dated response to me within 30 days from receipt of this letter, You
may FAX your response to the Audit and Compliance Division at (312) 751-7171. Should you
have any questions concerning this letter, please contact Ms. Ethel R. Escho at (312) 751-4878.

Sincerely,

William E. Wolfe
Anudit and Compliance Division

L
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RAJL-TERM
September 7, 2006

Mr. William E. Wolfe . .
Audit and Compliance Division

RAILROAD RETIREMENT BOARD BY FAX: 312-751-7171
844 North Rush Street to '
Chicago, Hlinois

60611-2092 -

Re: Requastfor information on Rail-Term Carp. \)
—t

Dear Mr. Wolfe:

Following the receipt of your letter of request for Information dated August’
14™, 2006, I contacted your associate Ms, Ethel R, Escho.

1 explained to Ms. Escho that back in early 2004, as we were eontemplating
entering Into a contractual arrangement with two railroads for performing
train-dispatching services, I contacted your offices for information on how to
join the RRB. . ’
L. . .

Y. spoke at the time with two representatives of tha RRB, Mr. Joe Ellena, who
also referred me to Mr. Michael Litt. I explained who we were and what we
did in Canada for dispatching services and that one of our Canadian short-
line railroad. customers with operations in the USA and another US short-line
operator were discussing with us the opportunity of purchasing our services.

It was completely clear at the time from conversations with the FRA that we
could not dispatch from our Canadian dispatching centar and that we would
have to establish an office in the USA.,

I was disturbed at the time by the fact that since we did not qualify as a rail
carrier, mainly because we did not own railroad praperty and were not In any
manner associated with 2 rallroad as this made our recruiting of tain
dispatchers that much mare complicated, since they would not be able to
pursue with the RRB if they joined us.

Considering the cost of establishing a competitive retirement benefit package

for our employees, 1 asked, at great cost, my lawyers to confirm the RRB was
right In their assessment that we were not a rail carrier under the

RATL-IERM CORP. ol 2
118 B, Post Steeee * Rucland ¢ VT o 05701 * Tel.: (802) 774-2900 « Pax: (802) 774-2901
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Railroad Retirement Act of 1974, as atmended, as it would be quite difficult to
revert to an RRB structure once we went a different route based on your
interpretation. ‘My lawyers concluded that your interpretation that Rail-Term
was not covered was fully consistent with the statute.

We then went on to spend a significant amount of money with accountant
and actuaries ta establish a competitive retirement package.

Our.employees-are under-our-direct-authority and it is dearly understood our
customer have ho authority over them, We are an independent contractor
and our employees are strictly not Integrated with our custorners’ Staff, Our.
services are rendered with and fram our property. Rall-Term Corp. Is naot the
property of nor is it related to any raliroad. No Rail-Term Corp. directors and
- officers are involved with any of the rallroads we service, nor with any
raitroad,

Ms. Escho suggested I write you this letter and that this may very well clarify
our situation.

Would "you kindly let me know If the present Is sufficlent for your
determination.

If you have any questions, please feel free to contact me at 514-420-1212.

Thank you and best regards.

Rag'rerm forp.

Frangois Prénovost
Executive Vice—Pr_esident

<.c. Dennis Devaney: Strobl, Cunningham & Sharp PC

_11_



UNITED STATES OF AMERICA
RAILROAD RETIREMENT BOARD
844 NORTH RUSH STREET
CHICAGO, ILLINOIS 60611-2092

Bureau of Fiscal Operations SEP 3 1 m
Room 506

Mr. Francois Prenovost
Executive Vice-President .
RAIL TERM Corporation
201 — 10765 Cote de Liesse
Dorval {Quebec) HOP 2RI

In reply refer to: RAIL TERM Corporation (RTC)/ee

Dear Mr. Prenovost:

Thank you for the information furnished in your letter dated September 7, 2006, concerning -
RTC. After reviewing the information, our Office of General Counsel stated that even though

RTC may have received advice concerning RTC coverage status under the Railroad Retirément
and Railroad Unemployment Insurance Acts, the final decision regarding coverage must be mad

by the Railroad Retirement Board’s Three Member Board.

. So that we may submit RTC to the Board Members for a coverage decision, I am requesting that
you respond to each question posed in our letter of August 14, 2006 (copy enclosed), to include

and specifically identify what type of services are rendered by RTC, to include the name of any
United States companies. '
Please direct your response to me within 30 days of receipt of this letter. You may FAX your.
response to the Audit and Compliance Division at (312) 751-7171. Should you have any
questions concerning this letter, please contact Ms. Ethel R. Escho at (312) 751-4878.

Sinogfely,

, éW/ |
William E. Wolfe
Chief, Audit and Compliance Division

Enqlosurc
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JouN D. HEFFNER, PLIA
1920 N STrEET, N.W.
Svurre 800
WasHINeTor, D.C. 20036
(202) 263-4180
Fax (202) 296-3939
j.heffner@verizon.net

CONFIDENTIAL VERSION

November 16, 2006

Mr. William E. Wolfe

Chief, Audit and Compliance Division
United States Railroad Retirement Board
844 Rush Street

Chicago, IL 60611-2092

RE: RAIL-TERM Corporation (RTC)ee

Dear Mr. Wolfe:

I am writing on behalf of Rail-Term Corp. (“RTI”) in
response to your letters dated Aug. 14 and Sept. 21, 2006,
regarding RI’s coverage status as an “employer” under the
Railroad Retirement Act and the Railroad Unemployment
Insurance Act (collectively referred to as “the Act”). By
letter dated October 26, I requested and you agreed to
extend the deadline for answering your letters until

November 21, 2006.

As a preliminary matter, my client’s Executive Vice
President Francois Prenovost wrote you on Sept. 7, 2006,
responding to your Aug. 14 letter. In that letter Mr.
prenovost advised you that at the time it was establishing
its business of providing dispatching services for client
railroads, it sought the advice and assistance of the
Board. Mr. Prenovost discussed its factual situation with
your Joe Ellena (who I understand has since passed away)
and Michael Litt. It is my understanding that the Board
personnel advised the client that it was not a “covered
entity” under the Act and that its employees were similarly
not subject to coverage under the Act. The client then
advised you by-letter that it spent substantial money on
legal fees to confirm the advice given by Board employees .
and to establish a retirement benefit package for its
American employees that would be competitive with any
retirement program under the Act.

14~
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T believe it is important to advise you of these
actions taken by the client both to demonstrate its good
faith and to show that requiring it to convert its employee
retirement coverage to a system subject to the Act at this
late date would be difficult, onerous, and extremely

expensive.

With that background information, I shall now answer
your questions as follows:

Information regarding the company.

a.

The correct corporate name and address.

Rail-Term Corp.

118B Post Street

Rutland, Vermont

05701

The date RT was incorporated or acquired.
Incorporated on March 3, 2000.

The name of the owner(s) of RT,

RT is 100% owned by Rdil-Term Inc., a Canadian
corporation. Rail-Term Inc. is in turn owned

* by Robert Wheeler, Geoffrey Chambers and

Francois Prenovost

The date RT began operations.

Mid March 2000
Provide RT’s Employer Identification Number.
38-3520599

Is RT a publicly or privately held
corporation?

It is privately held.

Information regard (sic). RT employees.

a.

The name of the Chief Executive Officer.

Robert Wheeler is President.

-15-



Francois Prenovost, Executive Vice President

The number of current employees and the date
from which employees were first compensated.

RT curxently employs 8 people in the United
States with all remalnlng employees employed
in Canada. The six employees stationed in
Vermont were first compensated on March 1,
2005. The two employees stationed in New York
were first compensated on June 27, 2005 for
the 1°" and February 13%" 2006 for the 2nd. The
company had originally employed several
individuals in connection with an intermodal
consulting assignment in the United States
back in 2000, until these employees were
terminated in June 2004 when the assignment
ended.

What proportion of the employees work in
positions related to business connected with
rail carxiers? .

75% of RT’s business time is involved with
providing train-dispatching services and 25%
is spent on rallroad~related computer software
development.

Do RT employees perform work on pProperty owned

by a railroad? If yes, please describe fully.

No. They perform work in RT’s offlces in the
United States.

Information regarding RT’s revenues and services.

a.

Describe the operations in which RT has been
engaged in from the date of incorporation to
the present to include any business not
connected with the railroad industry.

RT originally began operations in mid March
2000 as an intermodal terminal operations
consultant for a subsidiary of Canadian
Pacific Railway in the Uniited States
(Expressway Terminal LLC). RT disbanded that
operation in June 2004 and terminated those
employees. RT has an affiliate established

=16~



and based in Canada (Centre Rail-Control Inc.)
which performs train dispatching services for
7 Canadian short line and regional railroads
and Canada’s passenger carrier, VIA Rail
Canada.

b. Provide the amount of business which RT does
with railroad carriers and include the
following:

{1) Name of rail carrier.

Vermont. Railway and affiliates Green
Mountain Railway Company, Clarendon and
Pittsford Railroad, Washington County
Railroad, and New York & Ogdensburg
Railway.

Buffalo & Pittsburg Railroad, Inc. and
affiliate Rochester & Southern Railroad,
Inc. :

(2) Percent of total business time spent
doing business with rail carrier.

VRS 25%, B&P 50%, and 25% with railroad
related computer software development

(3) Percentagé of revenue received from
rail carrier, and

VRS 27.5%, B&P 47.5%, and 25% with railroad
related computer software development

(4) A detailed description of services
provided for the rail carrier.

RT provides train dispatching services in
each case.

4. Information regarding RT’s ownexship:
a. Does any railroad have a financial interest in
RT, either through direct or indirect stock
ownership, as a parent company (brother sister
corporation)?

No.

-17-



interest in any other rail carrier, and name
the carrier involved.

N.A. There is none.

€. Are any RT officers/directors also

officers/directors of another rail carrier?

No.

Information regarding RT's assets:

a,

Describe -the name of equipment-and facilities
owned.

RT owns computer equipment and software as
well as office €quipment and telephone
equipment.

Describe the name of equipment and facilities
jointly controlled.

None.

Provide information Teégarding contracts:

a.

Does RT prbvide service for any carrier
Pursuant to a written agreement? If so,
Provide sample copies of such agreements.

N.A. RT does not lease railroad track or
equipment.

Information regarding RT’g status:;

a.

Has the Federal Railroad Administration
required RT to Pay user fees? .

_"8_



No.

b. Has the Interstate Commerce Commission or the
Surface TIransportation Board made any rulings
regarding the status of RT? If yes, Please
provide copies of such rulings and notices.

No. !
c. Has the Internal Revenue Service ruled on the
applicability of the Railroad Retirement Tax

Act to RT? If yes, please provide the
details.

No.

I trust that this letter satisfies your inquiry.
Please contact me by letter or phone if you have any
additional questions.

Sincerely yours,

n D. H ner

Enclosures

Cc: Mr. Francois Prenovost

-19-



"UNITED STATES OF AMERICA
RATLROAD RETIREMENT BOARD
844 NORTH RUSH STREET
CHICAGO, ILLINOIS 60611-2092

FEB 2 8§ 2007

_BOARDM:EWER&

MICHAEL S. SCHWARTZ, CHAIRMAN
V.M, SPEAKMAN, JR., LABOR MEMBER
JEROME F. KEVER, MANAGEMENT MEMBER

Mr. John D. Heffner
Attorney at Law

1920 N Street N.W.
Suite 800

‘Washington, D.C. 20036

Re: Rail-Term Corporation

Dear Mr. Heffner:

This letter is in reference to the Board’s examination of the status of Rail-Term
Corporation (RTC) as an employer under the Railroad Retirement and Railroad
Unemploymient Insurance Acts. In your letter of November 16, 2006 to William F.
‘Wolfe of the Board’s office of audit and compliance, you indicated that 75 percent
of Rail-Term’s business time is involved with providing train dispatching services.
'The Board needs additional details about the train dispatching services as part of its
consideration of the coverage status of Rail-Term under the Acts.

1. From where are the dispatching services provided? It appears from the
Dispatching Services Agreement between Rail-Term and Vermont Railway
Incorporated (VTR) that the services are provided from the State of Vermont
however, it is not clear whether the services are provided from an office of
Rail-Term or from facilities owned/controlled by a railroad or from some

other location.

9. To whom does each dispatcher report? Is each dispatcher on the payroll of
Rail-Term? If not, on whose payroll does each dispaicher serve?

3. How do the dispatchers receive their daily directions for train schedules,

operations and restrictions? Who does the dispatcher communicate with
concerning changes in the train operations?

-20-



UNITED STATES RAILROAD RETIREMENT BOARD
© 2.

4. 'Who owns the Traffic Control System systems used by-Rail-Term
dispatchers? '

5. If dispatching is not done on carrier property, Is it subject to carrer
mspecuon?

6. Arethe dlspatchers responsible for the maintenance of the necessary records
incident to the movement of trains by train ordersp )

7. In the performance of their duties, do the dispatchers diréct the operating
personnel of the carrier? :

8. Who trains the dispatchers?

9. Are any of the dxspatchers employed by Raﬂ-Term former dispatchers of a
carrier for which Rail-Term performs dispatching servicesp :

10.With respect to any violation of law or regulation involving movement of
trains by train order, to what extent j 1s any action of the dispatcher imputed to
the carrier?

A reply at your earliest convenience no moré than 60 days from the date of this
. letter will be appreciated. ‘

Sincerely,
FOR THE BOARD
Beatrice Ezerski
Secretary to the Board

-21-~



JoaN D. HEFFNER, PLIC
1920 N Strmer, N.W.

St1re 800
WasBINGTON, D.C. 20036
202) 263-41.80
Fax (202) 296-3939
j.heffner@verizon.net

April 20, 2007

United States Railroad Retirement Board
844 Rush Street,

Chicago, IL 60611-2092

Attn: Ms. Beatrice Ezerski

RE: Rail-Term Corporation
Dear Ms. Ezerski:

I am writing on behalf of Rail-Term Corporation
(*Rail-Term”) in response to your letter dated February 28,
2007. You state that the Board needs additional details
about the train dispatching services that Rail-Term
performs for clients in connection with its consideration
of Rail-Term’s coverage status under the Railroad
Retirement Act (“the Act”). More specifically, you asked
for Rail-Term’s responses to ten questions.

Before responding to your request, I would like to
make a couple of observations. Moreover, I would like the
opportunity to discuss this matter with a member of your
legal department’s staff and to present such legal argument
at the appropriate time supporting my client’s position
that it is not subject to coverage under the Act.

The widespread use of consultants and contractors in
the railroad industry is a comparatively new phenomenon.
While railroads have frequently and historically used
nonemployee contractors to provide various types of
services, the current trend towards using contractors is so
different as to present the Board with a major new coverage
policy issue. This development is due in part to the
fairly recent growth of short line and regional railroads
and due in part to the tremendous need for highly trained
personnel providing technical services. 1In many cases
short line and regional railroads cannot afford to have on

-22-
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their payroll as a full or even part-time employee the many
types of specialized expertise required for a
technologically sophisticated railroad. Furthermore, short
line and regional railroad personnel whose responsibilities
include dispatching, signaling, computers, and telephone
equipment lack the sophistication and knowledge of third
party experts such as those provided by Rail-Term. This
matter involves the issue of whether such a third party
that works as an independent contractor for multiple rail
carrier clients should be subject to the jurisdiction of
the Act. Good law, policy, and practical considerations
dictate that the answer should be ™no.”

Finally, as you will recall from my letter to you
dated November 16, 2006, my client’s Executive Vice
President Francois Prenovost had previously advised you
that at the time it was establishing its business of
providing dispatching services for client railroads, it
sought the advice and assistance of the Board. Mr.
Prenovost discussed its factual situation with your Joe
Ellena (who I understand has since passed away) and Michael
Litt. It is my understanding that these Board personnel
advised the client that it was not a “covered entity” under
the Act and that its employees were similarly not subject
to coverage under the Act. The client then advised you by
letter that it spent substantial money on legal fees to
confirm the advice given by Board employees and to
establish a retirement benefit package for its American
employees that would be competitive with any retirement
program under the Act. For the Board to now overrule the
advice previously given by Mssrs, Ellena and Litt would
work a tremendous hardship on the client. I hope the
Board’s decision will take that consideration into account.

That said, I will respond to your inquiry by restating
each question and giving Rail-Term’s response.

1. From where are the dispatching services provided?

From our dispatching office in Rutland, Vermont.

_23...
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Page three

2.

To whom does each dispatcher report? Is each
dispatcher on the payroll of Rail-Term? If not,
on whose payroll does each dispatcher serve?

Our dispatchers report to the Director of
Operations’ of Rail-Term, who is employed by Rail-
Term and is based at our Rutland office.

During our initial operations in the United
States, we temporarily utilized some people
initially employed by two of our railroad
clients. These workers included two people newly
hired by one rail carrier client who had barely
completed their training as dispatchers with that
client when they joined Rail-Term. One left
Rail-Term’s employ within one week after joining
us, another stayed for six weeks. A third one
left in March 2007. A fourth person will have
left Rail-Term’s employ by April 28, 2007.
Finally, two dispatchers who worked for our rail
carrier employer client were sub contracted to us
so that their Railroad Retirement payments will
vest. They left in January 2007. As of April
28, 2007, all of the dispatchers .are on the Rail-
Term payroll. :

How do the dispatchers receive their daily
directions for train schedules, operations, and
restrictions? Who does the dispatcher
conmunicate with concerning changes in train
operations?

Before answering this question, I must explain
that Rail-Term employees do not supervise and
cannot discipline the employees of its rail
carrier clients and its clients similarly do not
supervise and cannot discipline Rail-Term
employees. Any communication between Rail-Term
and its clients concerning the quality of
services provided and any sort of supervision or
United States Railroad Retirement Board
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5.

2007

discipline moves up and down the chain of command
within either Rail-Term or its client railroad.
Therefore if a client employee refuses a Rail-
Term provided instruction or direction, the
employee would communicate his or her concern to
that person with the client with whom Rail-Term
deals. Similarly, if a Rail-Term employee has
difficulty dealing with a client employee, the
Rail-Term employee would bring this matter to the
attention of the individual at Rail-Term who
deals with that client.

Regarding your question, the dispatchers receive
their daily directions for train schedules,
operations and restrictions from Rail-Term’s
Director of Operations. Rail-Term’s Director of
Operations receives the same from our customers’
Operations Managers. The information concerning
changes in train operations follows the same
channel..

Whé owns the Traffic Control System used by Rail-
Term dispatchers?

Rail-Term is the owner of the dispatching system.

If dispatching is not done on carrier property,
is it subject to carrier inspection?

Dispatching is not done on carrier property. Our
carrier customers are welcome to wvisit our
offices, but there is no right to inspection.

Are the dispatchers responsible for the
maintenance of the necessary maintenance records
incident to the movement of trains by train
orders?

Rail-Term and its carrier customers do not use
the train order method of operations.

Our computerized dispatching software maintains
train movement records as per FRA requirement.
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7. In the performance of their duties, do the
dispatchers direct the operating personnel of the
carrier?

The dispatchers give the operating personnel
authorities to occupy the track. They do not
direct the operating personnel.

8. Who trains. the dispatchérs?
Rail-Term trains their dispatchers.

9. Are any of the dispatchers employed by Rail-Term
former dispatchers of a carrxier fox which Rail-
Tarm performs dispatching services?

No.

10. With respéect to any violation of law or
regulation involving trains by train order, to
what extent is any action of the dispatcher
imputed to the carrier?

Rail-Term is a third party service provider and
is solely responsible for its actions. The FRA
will sanction Rail-Term if it is deemed
responsible for a violation, not the carrier.
Rail-Term manages its own disciplinary file,
without influence or implication by the carrier.

I hope this information satisfies your ingquiry. Please
contact me if you require further information.
Sincerely yours,

ohn D. Heffner

cc: Mr. Francois Prenovost
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Qctober 23, 2007

BY FAX AND MAIL

Mr. Jerome F. Kever
Management Member

U.S. Railroad Retirement Board
844 North Rush Street
‘Chicago, 1L 60611-2092

RE: Rail-Term Coxporation

Dear Mr. Kever:

T am writing on behalf of Rail-Term Corporation (“Rail-
Term”) in connection with your inquiry regarding the
outsourcing of railroad dispatching services by freight and
passenger railroads. It is my understanding that you seask
information about the current state of dispatching
technology and about whether dispatchers can perform their
duties without being under the direct supervision of the
employees of common carrier operating railrocads. I provide
this information on behalf of Rail-Term with the
understanding that you will share it with the other two
members of Lhe Board.

By way of background, Rail-Term is a small privately
held Michigan corporation originally established in March
2000 in connection with an intermodal consulting assignment.
Upon the conclusion of that assignment, Rail-Term changed
its business focus to one of providing tLrain dispatching
services and to developing railroad-related computer
software.

Rail-Term is a subsidiary of a Canadian corporation,
Rail~Term Inc., that operates 2 inter-modal terminals for
Canadian Pacific Rallway and provides track and signal
maintenance for several rail passenger and transit carriers
in Canada. Established in 1996, Rail-Term Inc. has a second
subsidiary, & Canadian corpcoration named Centre Rail-Control
Inc., which provides same type of services to Canadian rail
clients including V1A Rail Canada, Canada’s national rail
passenger company, Genesee & Wyoming Canada, OmniTRAX
Canada, Capital Railway, Kelowna Paciftic Railway, Windsor &

RALL-TERM INC.
10765, Core de Liesse » bureau 201 » Dorval (Québec).» HOP 2R9 o Tél.: (514) 420-1200 e« FRax: (514) 422-8225
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Hantsport Railway, the Montreal, Maine & Atlantic Railway in
Canada, and two of Quebec Railway Corporation’s
subsidiaries. Collectively, Rail-Term iInc., Rail-Term, and
Centre Ralil-Control Inc. employ approxXimately 100 people.
Neither Rail-Term nor its owners or affiliates OwWn, or are
owned by, or are under common control with any conmmon
carrier railroad operating in the United States and Canada.

Currently, Rail-Term provides rail-dispatching services
on a 24 hours per day, 7 days per week and 365 days per year
basis Lo scveral American common carrier short line and
regional railroads. Two of our railroad clients are
subsidiaries of Genesee & Wyoming, Inc., five companies
comprise the Vermont Rail System, and six are subsidiaries
of OmniTRAX, ‘Inc.

1l began my professional career as an accountant and
have been employed in roles as an accountant and comptroller
with several Canadian based companies. In 1994 T jeoined a
Rail-YTerm predecessor called Cygnus for whom I was
responsible for the overall management of the
administrative, accounting and financial structures of the
company. In addition, I served on the start up team of
Rail-Term and a Canadian short line railroad operator,
Genesee Rail-One, where I served as Chief Accounting .
Officer. I am currently Vice President of Rail-Term Inc.
and a 20% owner of that comparny. Additionally, I serve as
Exccutive Vice-President of Rail-Term where I am responsible
Lor corporale dcvelopment.

it is my understanding that you seek Rail-Term’s views
on two issues: ) what is the current state of technology
utilized in the dispatching of train operations and 2) can
dispatching operations occur withoul the dispatchers being
under the direct supervision of employees of the operating
carrier. T will address each in turn.

The current state of technology utilized in the dispatching
of train operations: The vast majority of carriers perform
their own dispatching using computer dispalching software,
Depending on the size and complexity of the operation and if
it is Centralized Traffic Control or Dark Territory Control
(L.e. unsignaled track), the design and implementation of
this software will take anywhere [rom a few mornths to a few
years. The challenge is to integrate anti-collision logic
and regulation with operational considerations.

RATT#TERM
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This software is developed mostly by specialized
firms. Very few carriers develop them “in house,” although
some do. This softwarce is not available “over the counter”
and will cost anywhere between, say $50,000.00 for a smaller
carrier to $20,000,000.00 for a large class ‘I railroad. At
Rail-Term, we decided Lo develop our own software because we
have so many different customers, using different rules sets
and with different operational idiosyncrasies. Our software
was nearly complete when we took over the Buffalo &
Pittsburg and Rochester & Southern Railroads and Vermont
Railway as customers. This is why we used their software
for a very short period at the start of our US operation.
All the dispatching for our new customers afterward was
performed on our software from inception. We require great
flexibility to be ready for changes in requlation or
operating protocols or simply for bug fixing and
enhancements. We would not have bhad that flexibility with a
third party supplier. Although there may be some carriers
who develop their own software, that it is not the norm. We
invested over -$700,000.00 of our own money so far in
developing our software and we are still adding new features
and incurring associated costs on a regular basis, trying to
bring the short line railroad industry into the 21st
century.

Can dispatching operations occur without the dispatchers
being under direct supervision of employees of the operating
carrier? The answer to this question is a simple “yes,”
When using the services provided by Rail-Term, the carrier
customer subcontracts the direct supervision of the
dispatchers to Rail-Term. In other words, the carrier
assigns the responsibilily for dispatching to Rail-Term
which provides those services through its own dispatching
staff. Rail-Term’s dispatchers do not take instructions
from the carrier. Instead they take their instructions from
Rail-Term management. But let me emphasize that it is the
individual customer, Lhe railroad carrier, that controls its
operation through the adherence to its timetable and
operating rules. Rail-Term provides dispatching services by
having its personnel adhere to the rules of the carrier who
is its customer.

Our dispatchers are trained and supervised by Rail-Term
management and must follow the stringent regulations
issued by the Federa) Railroad Administration as well as the
operating rules set by individual railroads and local
dispatching protocols such as NORAC. Our dispatchers

P
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understand the operational requirements of our customers
through the training they receive from Rail-Term. Any
changes to-these operational regquirements by our customers
must be communicated to Rail-Term management, who, after
agreeing with the carrier that the changes are consistent
with the applicable regulations and operating rules, will
instrucl our dispatchers as Lo how to affect Lhe changes.
Our dispatchers work in conjunction with the carrier
employees, but they do not take instructions from them
unless they are approved by Rail-Term management.

Rail-Term's relationship with the carrier is governed
by its contrxact with thal customer carrier. As
stated in our contracls, Rail-Term has "overall
responsibility of managing the safe and efficient movement
of the {[customer’s) trains in conjunction with its
transportatien managers.”

I hope Lhat this information satisfies your inquiry.
Please do not hesitate to contact me if you need anylLhing
further.

S ncergl

Francoi enovast

Cc: John D. Heffner, Esqg.

--....l.l--...'-"..l-----..-a.-.-.-.----I"‘.I..--I-l'-.'.'.'IIII'I..."-II-'
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This is the determination of the Railroad Retirement Board

B.C.D.10-33 APR 06 2010

EMPLOYER STATUS DETERMINATION
Rail-Term Corporation

conceming the status of Rail-Term Corporation as an employer
under the Railroad Retirement Act {45 U.S.C. § 231 et seq.] (RRA} and
the Railroad Unemployment Insurance Act (45 U.S.C. § 351 et seq.)
(RUIA). Rail-Term has not previously been held to be an employer
under the Acts.

Information about Rail-Term was fumished by John D. Heffner,
counsel for Rail-Term. Rail-Term was incorporated March 3, 2000 and
began operations in mid-March 2000. It is entirely owned by Rail-
Temn, Inc., a Canadian corporation. Rail-Term, Inc. Is owned by
Robert Wheeler, Geoffrey Chambers, and Francois Prenovost.
Seventy percent of Rail-Term’s business is spent in providing train
dispatching services and 25 percent is spent on railroad-related
computer software developmen’r.

Rail-Term originally began operations in March 2000 as an intermodal
terminal operations consuitant for Expressway Terminal, LLC, a
subsidiary of Canadian Pacific Railway in the United States. Rail-
Term disbanded that operation in June 2004 and terminated those
employees. Rail-Term has an dffiiate established and based in
Canada {Centre Rail-Control Inc.) which performs train dispatching
services for seven Canadian shortline and regional railroads and VIA
Rail Canada, which is Canada's passenger carrier.

Rail-Term performs services for Vermont Railway (BA 2114) and four of
its affiliates; Green Mountain Railway Company, Clarendon and
Pittsford Railroad (B.A. 2103), Washington County Railroad, and New
York & Ogdensburg Railway {BA 2272}; and for Buffalo & Pittsburg
Railroad, Inc . (BA 224%), and its affiiate Rochester & Southern
Rdilroad, inc. {BA 2247). Twenty-five percent of Rail-Term's business
time is spent doing frain dispatching for Vermont Railway and its.
affiiates and 50 percent for Buffalo & Pittsburgh and its affiliate.
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Evidence in he coverage file indicates that Rail-Term entered into a
Dispatching Services Agreement with Vermont Railway on February
18, 2005 and with Buffalo & Piftsburgh on March 1, 2005.

Rail-Term provides ifs dispatching services from its dispatching office
in Rutland, Vermont. The dispatchers report to the Director of
.Operations of Rail-Term, who Is employed by Rail-Term and is based
at the Rutland office. During Rail-Term's initial operations in the
United States, Rail-Term temporarlly utilized some individuals .
employed by two of Its railroad clients. As of April 28, 2007, all of the
dispatchers were on the Rail-Term payroll.

The dispatchers receive their daity directions for train schedules,
operations, and restrictions from Rail-Term's Director of Operations.
Rail-Term's Director of Operations receives his daily directions from
Rai-Term's customers' Operations Managers. Information
conceming changes in train operations follows the same channel.

Rail-Term owns its dispatching system. Dispatching is not done on
carrier property. While Rail-Term's carrier customers may visit Rail-
Term's facilities, they have no right to inspect those facilities. Rail-
Term and its customers do not use the frain order method of
operations. Rail-Term’s computerized dispatching software
maintains train movement records in accordance with Federal
Railroad Administration (FRA) requirements.

Although Rail-Term does not direct the operating personnel of its
carier customers, Rall Term's dispatchers give the operating
personnel authority to occupy track. Rail-Term frains its dispatchers.
In response to a question that asked to what extent is any action of
the dispatcher imputed to the carier, Rail-Term responded that it is a
third party service provider and is solely responsible for ifs actions.
The FRA will sanciion Rail-Term, and not the carrier, if Rail-Term is -
deemed responsible for a violation.
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No evidence in the coverage file indicates that any railroad has a
financial interest in Rail-Term or that any individual owns a controlling
interest in Rail-Term and in a carrier. Similarly, the file contains no
... _evidence that.an officer or director of Rail-Term is an officer or -
director of a carrier.

Section 1{a)(1) of the Railroad Retfirement Act (45 U.S.C. § 231{a)(1)),
insofar as relevant here, defines a covered employer as:

(i) any carrer by railroad subject to the jurisdiction of
the Surface Transportation Board under. Part A of subtitle
IV of title 49, United States Code;

(i} any company which is directly or indirectly
owned or controlled by, or under common control with,
one or more employers as defined in paragraph (i) of this
subdivision, and which operates any equipment or facility

) or performs any service (except trucking service, casual

N service, and the casuadl operation of equipment or
facilities) in connection with the fransportation of
passengers or.property by railroad * * *,

Sections 1{a) and 1{b) of the Rallroad Unemployment Insurance Act
(45 U.S.C. §§ 351{a) and (b)) contain substantially similar definitions,
as does section 3231 of the Railroad Retirement Tax Act (26 US.C. §
3231).

Because Rail-Term is neither owned by nor under common control
with a rail carrier, a mdjority of the Board finds that it does not fall
within the second definition of an employet under the Acts.
However, for the reasons explained below, we find that Rail-Termis @
carrier employer under the Railroad Retirement and Raillroad
Unemployment Insurance Acts.
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It should be noted at the beginning of this discussion that this case
does not present to the Board for the first time the question of
whether an entity that provides dispatching for inferstate raifroad

. .operation is a.covered employerunder the Acts administered by-the-——==-
Board. In our decision in B.C.D. 02-12, issued February 12, 2002, we
held that the dispatching department of the Southern California
Regional Rail Authority (SCRRA} was a covered employer. Although
the evidence in that case demonsirated that fhe principle business
of SCRRA was not rail service, the Dispatching Department was
found fo be performing rail-related duties. That department was
thus segregated under section 202.3 of the Board’s regulations and
found to be a covered employer effective October 1, 2002. See
also our decision on reconsideration upholding the finding that
Herzog Transit Services, Incorporated is a covered employer with
respect to train dispatching over the rail line of Trinity Railway Express
in Texcxs {B.C.D. 09-53, October 28, 2009}.

Train dispatching includes routing and tracking train progress and
coordinating the movement of one train with others. A frain
dispatcher handles two basic types of traffic: trains and
maintenance activities [Thomas White, Elements of Train Dispatching,
Vol, 2 *Handling Trains” 14 (2003)]. Train dispatchers issue specific
authority for maintenance of way activity, just as they do for trains
[id. p. 14]. Dispatching concerns directing the movement of trains
~and engines over the raiflroad through the use of clearances, train
orders, manipulation of signals, switches, etc. While Rail-Term and ifs
customers do not use the frain order method of operation, Rail-
Term’s computerized dispaiching software achieves the same godl
of directing the movement of trains and engines over the track of
Rail-Term's customers. Until properly dispatched, the engineer
cannot begin movement of the train. Because of the control that
dispatchers have over the motion of {rains, dispatching is an
inextricable part of the actual motion of frains and thereby is an
inextricable part of fulfiling the railroad’s common carier obligation.

-
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Train dispatching is an essential element of safe train operation over

arail line. Canadian Pacific Limited, et al. - Purchase and Trackage
ghfs - Delcware & Hudson RGIMO}{ Company, Surface

December 4, 1998 (employer 5 transfer of trcun dispctchers v0|ded
due to adverse affect on rail safety). Because the safe operation of
frains depends on the work of the frain dispatchers, dispatchers are
subject to the Hours of Service law enacted by Congress. See 49
U.S.C. § 21101 et seq. Section 21101 defines “dispatching service
employee™ as follows:

.. an operator, frain dispatcher, or other train
employee who by the use of an electrical or mechanical
device dispatches, reports, fransmits, receives, or delivers
orders related to or affecting frain movements. [49 U.S.C.
§ 21101(2)].

Section 21105 limits the on duty hours of a dispatching service
employee [49 US.C. § 21105]. .

The Federal Raifroad Administration, which is charged with the

~ responsibility fo camy out the raffroad safety duties imposed by the
Hours of Service law, has issued regulations that prescribe reporting
and record keeping requirements with respect to the hours of service
of certain railroad employees, including dispatchers [49 CFR Part
228]. In addifion, FRA regulations! emphasize the control factor
present in the job of a dispatcher. Section 241.5 of those regulations
defines the word "dispatch” in pertinent part to mean:

{1) To perform a function that would be classified as
a duty of g "dispatching service employee,” as that term
is defined by the hours of service laws at 49 U.S.C.

' 49 CFR Part 241, “United States Locational Requirement for Dispatching of
United States Rail Operations.”
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21101(2), if the function were to be performed in the
United States. For example, to dispatch means, by the
use of an electrical or mechanical device -

(R

(i} To control the movement of a train or other

: on-track equipment by the issuance of a
written or verbal authority or permission
affecting a rallroad operation, or by
establishing a route through the use of a
railroad signal ar train control system but not
merely.by dligning or realigning a switch; or

(i) ‘To control the occupancy of a track by a
roadway worker or stationary on-track
equipment, orboth; ...

Traditionally, the work of dispatching has been performed by
employees of individual railroads.2 However, as is currently the
case with many other businesses, some railroads have made a
business decision to have dispatching done by a separate
entity that specidlizes in that field of work, Whether the work of
dispatching is done by individuals on the payroll of a rairoad or
by individuals on the payroll of a separate entity, the work is
essentially the same: the dispatcher conirols the movement of
the trains. Because no railroad can fulfill its common carrier
obligation unless ifs frains move, the work of the dispatcher is an
integral part of the operation of a common carnier. Thus,
because Rail-Term's dispatchers have the ultimate control over
the movement of the trains of its rail carrier customers, the

*It is noteworthy that the American Train Dispatchers Department of the
International Brotherhood of Locomotive Engineers is an AFL-CIO offiliated craft
union representing employees in the natfion’s railroad industry who operate and
dispatch trains and supply the electric power for those raifroads which use
electricity for frain propulsion and signdling. it is also an employer covered by
the Railroad Refirement and Railroad Unemployment Insurance Acts {B.A. No.
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Board finds that Rail-Term is itself a rail carrier within the
definition of an employer under the Rallroad Retirement and
Rallrocd Unemployment Insurance Acf Service for Rcui-Term is

into an qgreement o provide dlspa’fching services,

As the dissent suggests, there is an dlifernate theory that dispatching is
such an integral part of operating a rallroad that it cannot be
contracted out fo a third party that is outside of the control of the
railroad, Under this analysis Rail Term employees would be found to
be employees of the rqilroads for which Rail Term provides dispatching
services.,

Section'1{b} of the Railroad Retirement Act and section 1(d)(1) of the
Rairoad Unemployment Insurance Act both define a covered
employee as an individudl in The service of an employer for
compensation. '

Secfion 1{d} of the Rairoad Retirement Act further defines an
individual as "in the service of an employer” when:

(I1{A) he is subject fo the continuing authority of the
employer to supervise and direct the manner of rendition of
his service, or (B) he is rendering professional or technical
services and is integrated into the staff of the employer, or
(C) he is rendering, on the property used in the employer's
operations, personal services the rendition of which is
integrated into the employer's operations; and

. {ii) he renders such service for compensation ** *,
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Section 1({e) of the Railroad Unemployment Insurance Acf contains a
definition of service substantially identical o the above, as do sections

3231 (b) and 3231(d) of the Railroad Retirement Tax Act {26 US.C. §§
. l& the Teguiations of #1e RRB generdlly mersly
res’rc’re ’rhns provusnon, it should be noted that section 203.3{b) thereof
(20 CFR 203.3(b)} provides that the foregoing criteria apply
irespective of whether "the service is performed on a part-time basis *

%® %N
.

As the above definitions would indicate, the determination of
whether or not an individual performs service as an employee of a
covered employer is a fact-based decision that can only be made
after full consideration of all relevant facts. In considering whether
the control test in paragraph {A) is met, the Board will consider
criteria that are derived from the commonly recognized tests of
employee-independent contractor status developed in the
common law. |n addition to those factors, in considering whether
paragraphs (B} and/or (C) apply to an individual, we consider.
whether the individual is integrated into the employer's operations.
The criteria utilized in an employee service determination are
applied on a case-by-case basis, giving due consideration to the
presence or absence of each element in reaching an appropriate
conclusion with no single element being controlling. Because the
holding in this fype of determination is completely dependent upon
the particular facts involved, each holding is limited to that set of
facts and will not be automatically applied to any other case.

it should be noted that the tests set forth under paragraphs (B} and
{C}, above, go beyond the test contained in paragraph (A} and
could hold an individual a covered employee if he is integrated into
the railroad's operations even though the control test in paragraph
(A} is not met. Under an Eighth Circuit decision consistently followed
by the Board, these tests do not apply to employees of independent
contractors performing services for a railroad where such confractors
are engaged in an independent frade of business. See Kelm v,

Chicago, St. Paul, Minneapolis and Omanda Railway Company,
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206 F. 2d 831 (8th Cir. 1§53). However, see also, Wabash Railrogd
Co. V. Finnegan, 67 F. Supp. 24 (E.D. Mo. 194¢), a railroad retirement
tax case where The court found that the nature of fhe serwces

could not surrender control ond supervns:on in fcct even n' l’r dld soin
words. 67 F. Supp. at 100. The dispatching services provided by Rail
Term are analogous to the services provided by contractors in
Wabash Railroad Co. in that the dispatching services are of a
continuing nature and are so essential to the statutory duty of the rail.
camiers to-provide rail fransportation that the carriers must retain the
power to direct and conirol the individuals who conduct the
dispatching service.

) The Board has applied this principle in its decision with respect to the
coverage status of Rail-West, Inc. (B.C.D. 95-51). We noted in that
decision that: “The law of agency recognizes that certain duties
owed to third parties are so essential under the law that responsibility -
for their proper performance must be retained by the principal or
employer.” See Restatement (Second) of Agency, § 214. In Rail-
West, we held that the individudis provided by Rail-West as crew to
operate the trains of the rail division of the Port of Tillamook Bay were
covered as employees of that rail division because the Port had to
retain ultimate control of the performance of its service as a
common carrer. In the case of Rail Term, because a railroad cannot
properly discharge Its duties as a common canier without
dispatching services, dispatching sefvices fall under this same rule of
agency; i.e., they are so essential to the role of common carrier by
railroad that responsibility for their proper performance must be
retained by the railroad.

In addition, by the nature of the work that dispatchers perform, they -
are integrated info the railroad's operations. Without the services of
the dispatcher, the railroad’s trains cannot run. The job of a

dispatcher is as critical to the operation of a railroad as is that of a
Iocomo’rwe englneer Beccuse d spotchmg zs an lnex’rriccble partof
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dispatchers who work for Rait Term could be considered to be.
employees of each railroad for which Raifl Term provides dispatching

services. Cf. B.C.D. 86-75.Genesee Valley Transportation.Company,.......__

e — e
Under either analysis, dispatchers who work for Rail Term would be
considered to be covered employees under the Acis administered
by this Board.

Original signed by:

Michael S. Schwariz

V. M. Speakman, Jr.

Jerome F. Kever {Dissenting
Opinion attached)
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MANAGEMENT MEMBER KEVER’S DISSENT
’ RAIL-TERM COPORATION

The Railroad Retirement Act (45 U.S.C . § 231 (a) (1)) (substantially the same as the RUIA)
defines a covered employer as:

(i)  any carrier by railroad subject to the jurisdiction of the Surface Transportation
Board under Part A of subtitle IV of title 49; United States Code;

(i)  any company which is directly or indirectly owned or controlled by, ot under
common control with one or more employers as defined in paragraph....

The majority finds Rail-Term to be a covered employer under subsection (i) above. Rurther, the
majority cites Southern California Regional Rail Authority (SCRRA) B.C.D. 02-12 and Herzog
Transit Services, Inc. B.C.D. 09-53 (Decision on Reconsideration - Management Member Kever
Dissenting) as precedent supporting their conclusion. Because I do not believe that Rail-Term -
would be considered a carrier by the Surface Transportation Board (STB) under Part A of title 49
and also do not find the above cited decisions applicable to this case, I must dissent.

The Board’s decision outlines the nature of dispatching and its relationship to other railroad
operations. It also presents examples of how dispatching is regulated by federal agencies
including the Federal Railroad Administration. However, the decision does not provide a basis
upon which Rail-Term could actually be found to be an entity regulated under the jurisdiction of
the STB. In American Orient Express Railway Company, v. Surface Transp ortation Board, 484
F3d 554 (D.C. Cirouit 2007) the Court did not disturb the STB’s finding that an entity that did
not own tracks or utilize its own employees for movement of passenger trains could still be
considered a railroad carrier where it provided its own rail cars and contracted with AMTRAK to
move its passengers. Rail-Term may participate in directing car movements by dispatching, but
it has not provided rail cars nor participated in interchange agreements or other arrangements fo
move freight. :
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The majority decision also cites two prior Board decisions in SCRRA and Herzog Transit
Services as support for its determination. These decisions present facts very different then the
instant case since both applied factors from the Board’s decision in Railroad Ventures, Inc.
B.C.D. 00-47. In the initial Board decision on Herzog Transit Services, B.CD. 09-02, the Board
summarized the SCRRA decision and concluded that since SCRRA had assumed the
responsibility for part of the railroad operations (dispatching for both intrastate and interstate
2 H eé—ee' ot xth-tha Railread ? ;o H Mo Daard?

initial determination of Herzog goes on to analyze Herzog Transit under the Railroad Ventures
factors and concludes that Herzog, as operator for DART, became covered upon their assuming
the dispatching function which includes interstate passenger and freight trains. Unlike SCRRA
and Herzog, Rail-Term does not own track nor provide train operations over leased track as in
Herzog’s case. Providing dispatching services by SCRRA and DART/Herzog changed their

«covered status because they owned track upon which interstate rail traffic moved along with their

intrastate commuter operations. This is a very different factual situation than exists in Rail-
Term.

While the majority certainly had the authority to find dispatching to be an integral part of
railroading that could not be contracted out similat to engineers and conductors (see Rail- West,
Tne. B.C.D. 95-51), the majority also chose to find Rail-Term itself to be a carrier which I do not
believe is supportable under the Acts; therefore I dissent.

Note - Reference to the American Train Dispatchers Department of the International Brothethood of Locomotive
Engineers in footnote (2) of the majority opinion is not relevant since rail unions arc subject to coverage under
different statutory provisions than rail carrier employers under the RRA and the RUIA.

Original signed by:

Jerome F. Kever
March 26, 2010
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T TawW OFFICES

JoaN D. HErrNER, P1LI.C
1750 X STrREXT, N. W,
Suire 200
WASHINGTON, D.C. 20006
PH: (202) 296-3338
BFax: (202) 296-3839

July 9, 2010

Beatrice Ezerski .
U.S. Railroad Retirement Board ES
844 North Rush Street

Chicago, IL 60611-2092

RE: B.C.D 10-33, Rail-Texrm Coxrp.
Dear Ms. Ezerski:

On behalf of Rail-Term Corp., I am submitting a
Petition for Reconsideration of the Board's decision dated
April '6, 2010, finding Rail-Rail Coxp. subject to coverage
under the Railroad Retirement Act and the Railroad
Unemployment Insurance Act.

Please return the date stamped copy marked “stamp and
return.”

Sincerely yours,

a

/

J D. He¥fner
cc: Francois Prenovost
Dennis Devaney, Esqg.
www.heffnerlaw.com Lheffnar@varizon net
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BEFORE THE

SURFACE TRANSPORTATION BOARD

FD 35582

RAIL-TERM CORP.
PETITION FOR A DECLARATORY ORDER

CERTIFICATE OF SERVICE

I, John D. Heffner, hereby certifies that I transmitted a copy of the foregoing
documents submitted by Rail-Term Corp. in the record of proceedings before the
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BEFORE THE
UNITED STATES
RAJLROAD RETIREMENT BOARD

B.C.D. 10-33
RAIL-TERM CORP.

PETITION FOR RECONSIDERATION
AND ADMINISTRATIVE STAY

INTRODUCTION

Pursuant to 20 CFR 259.3(a), Rai}-’i‘crm Cbrp. (“Rail-Term”) files
this petition seeking reconsideration of the Railroad Retirement Board’s
(“the Board’s”) decision issued on Apfil 6,2010,' in the above-captioned
matter. There the Board found Rail-Term a “coverc;,_d employer” subject to
the jurisdiction of the Railroad Retirement Act (“RRA”) and the Railroad
Unemployment Insurance Act (“RUIA™).? In essence 1t found that Rail-
Term is a rail carrier subject to the jurisdiction of .the, Surface Transportation
Board (“the STB”). 1_@ at 7. It additionally found that Rail-Term employees
would be found to be the employees of its client rgilroads on the theory that
dispatching is such an integral part of operating a railroad that it cannot be
contracted out to a third party outside the control of a rai.Iroad‘ Id. .’_111_3

RRBD Initial Decision is arbitrary and capricious and materially wrong

Hereafler cited as The RRBD Initial Decision.
2 Collectively “the Acts.”

~-78—-



because it is an unexplained departure from long standing precedent
involving services provided to the railroad industry by independent .
contractors. Rail-Ter;'n also seeks a stay of its effectiveness pending a
decision on this Petition. This appeal is timely inasmuch as the challenged
decision \x;as issued a little more than three months ago and the Board’s
Rules provide a one-year period f;or filing a petition for reconsideration. 20

CFR 259.3(a).
STATEMENT OF FACTS

Rail-Term is a small privately held Michigan corporation and a
subsidiary of Canadian corporation Rail-Term Inc. Rail-Term Inc. and
‘subsidiaries Rail-Term and Centre Rail-Control Inc., are engaged in a
variety of business activities that support the railroad industry in both the
United States and Canada. As relevant here, Rai]—Tenn and its sister
corporation in Canada, Centre Rail-Control Inc., ;;rovide dispatching
software and dispatching services for short line and regional freight railroads
and for VIA RAIL CANADA, Canada’s national passenger railroad.
Neither Rail-Term nor its corporate affiliates own any lines of railroe;d,
operate trains, hold themselves out to provide trarisportation for

compensation, or own, lease, or operate any railroad locomotives or rolling
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" stock. Furthe‘rmore, as the Board itself has held, Rail-Term is neither owned
by nor under common control with a rail carrier. Id. at 3.

More specifically, Rail-Term develops computer-based dispatching
software and provides dispatching services for several American short line
railroads from an office in Rutland, VT. In effect, Rail-Term’s rail carrier
clients have “outsourced” to Rail-Term the dispatching functions that they
would otherwise provide “in house.” Rail-Term employs 8 people in its US
office and, along with its corp‘orate parent and Canadian sibling, employs

_about 100 people overall. Rail-Tcrm currently. provides dispatching services
in the United States for, among other clients, the Vermont Railway System
and its affiliates, the Buffalo & Pittsburgh Railroad, and short line holding
company, Omni-Trax, Inc., and its subsidiary railroads. Rail-Term’s
dispatcher employees work for it, rather than for its client railroads.

.None of Rail-Term’s current dispatchers were fofmcrly employed by its
American client railroads so this proceeding does not involve the removal of
railroad employees from Railroad Retirement coverage. Neither Rail-Term,
RaiI-Te.nn.Inc., nor.Centre Rail-Control Inc. own, are owned by, or are
ﬁnder common control with any rail carrier in the United States or Canada.

Raii-Term has filed this petition for reconsideration of The RRBD

Initial Decision because it strongly disagrees with the Board’s finding that it
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is a “carrier employer” under the Acts and hence sul:;ject to the Board’s
jurisdiction. It also challenges the Board’s alternative coverage theory, that
its employees are employees of its client railroads. Because the Board has
frequently based its coverage rulings decisions involving railroad-like
entities on rulings by the STB,. Rail-Term filed a Petition for Declaratory
Relief with that agency on June 3, 2010, seeking a ruling that it is not a “rail
carrier” within the meaning of the I.C.C. Termination Act (“the ICCTA™).*
The STB Petition is still pending.

Rail-Term’s purported current “covered employer” status is
complicated by the fact that it had been advised several years ago by several
senior and now retired or dead Board officials that it would not be regarded
as a “covered employer” for the purpose of coverage under the Acts. Atno
point did these officials advise Rail-Term that they were unautherized to
speak for the Boarc_l'as an institution and that Rail;Tcrrn should seek an
official opinion from the Board’s General COI'msel’s_ofﬁcc. Rail-Term
relied on that a.dvice to its detriment by establishing at considerable cost its

own 401(k) employee retirement program. Rail-Term had originally wanted

3 The ICCTA speaks in terms of a “rail carrier” whereas the Acts use the term

“carrier by railroad.” Rail-Term believes these terms are legally “fungible” and therefore
uses them interchangeably.

In view of its desire to obtain a prompt ruling on reconsideration from this Board,
Rail-Term has asked the STB for expedited handling on its Petition for Declaratory
Relief. Rail-Term will supplement this Petition with the STB's decision on its rail carrier
status once that decision is issued.
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to be covered under the Acts in order to be able to attract experienced former
railroad employees for dispatcher positions. The Board’s rejection of its
coverage request required Rail-Term to change the way it wanted to do
business. The required additional training associated with that change in
how Rail-Term did business has cost the company over $200,000 in
additional expenses, costs \that it could have avoided had Rail-Term
originally been recognized as a “covered employer.”

'l;he Board’s decision holding Rail Term a “cov;ared employer” puts it
in the untenable position of having to potentially deposit substantial and past
due sums into the Railroad Retirement..account plus any interest and
penalties while at the same time “winding down” its 401(k) retirement
program. These considerations underscore the need to get a prompt ruling
from the Board on reconsideration so that it can properly meet its retirement

obligations under the law regardless of the outcome of this appeal.

THE ISSUE

The issue here is a novel one: whether a company that supplies
services to the railroad industry in the form of train dispatching is a “carrier
by railroad” and hence “a covered employer” under the Acts and whether the
company’s employees can be considere& empl(-)yees of its rail carrier clients

for coverage purposes.

-82—



THE BOARD’S APRIL 6, 2010, DECISION

After citing the pertinent facts supplied by Rail-Term, the Board
identified two alternative statutory bases for finding that an entity is a
“covered employer” subject to its jurisdiction, namely that the entity is

(1) “any carrier by railroad subject to the jurisdiction of the Surface
Transportation Board... or

(2) any company which is directly or indirectly owned or
controlled by, or under common control with, one or more
employers as defined in paragraph (i) of this subdivision, and
which operates any equipment or facility or performs any
service....in connection with the transportation of passengers or
property by railroad.”

See, 45 U.S.C. 231(a)(1). The Board then went on to say,

“[blecause Rail-Term is neither owned by nor under common

control with a rail carrier, a majority of the Board finds that 1t does not
fall within the second definition of an employer under the Acts.
However, for the reasons explained below, we find that Rail-Term is a
carrier employer under the Railroad Retirement and Railroad
Unemployment Insurance Acts.” The RRBD Initial Decision at 3.

At page 6 of its decision, the Board elaborated, stating
“Iblecause Rail-Term’s dispatchers have the ultimate control over the -
movement of the trains of its rail carrier customers, the Board finds
that Rail-Term is itself a rail carrier within the definition of an
employer under [the Acts}.” '

The Board’s Decision does not provide any reasoned analysis or

explanation as to how it could reach a conclusion finding coverage under

section 231(2)(1) that Rail-Term is “a carrier by railroad” subject to the
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STB’s jurisdiction. It did not and could not cite to any STB decision finding
Rail-Term subject to this Board’s jurisdiction because none exists.
Similarly, the Board did not find that Rail-Term owns any lines of railroad
or railroad equipment, operates any trains on a common carrier or
noncommoﬁ carrier basis, or holds itself out as any sort of “commqn
carrier.” Rather, it came to the erroneous conclusion that Rail-Term was “a

carrier by railroad” subject to the STB's jurisdiction because of “the control

that dispatchers have over the motion of trains.” The RRBD Initial Decision
at4. More specifically, the Board used the following “syllogistic”
reasoning to arrive at such an amazing and statutorily unsupported

conclusion that defies both reality and logiCS |

+ This is not the first time the Board has found that an entity
performing dispatching services for interstate railroad operation is
a covered employer 3 .

» Dispatching is an “inextricable part” of train motion and a
railroad’s common carrier obligation because of the ultimate
control that dispatchers have over the motion of trains

3 The Board cited two of its cases for that proposition, a readily distinguishable
case involving Southem California’s commuter rail agency that wanted its dispatchers to
be covered under the Railroad Retirement system as an inducement to working for the

agency, B.C.D. 02-12, Southern California Regional Rail Authority Segregation of
Dispatching Department (2002) and a case that preceded the Rail-Term case by only a

few months, Employer Status Determination-Decision on Reconsideration, Trinity

Railway Express-Train Dispatching, Herzog Transit Services, [nc. (2009), and is now on
appeal in the Seventh Circuit by the vendor providing dispatching services, No. 09-3945,

Herzog Transit Services, Inc., Dallas Area Rapid Transit, and Fort Worth Transportation
Authority v. United States Railroad Retirement Board.

8
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o Alternatively, dispatching is such an “integral part” of and so -
“essential” to operating a railroad that it cannot be contracted out
to a third party outside the control of a railroad

» Ergo, Rail-Termis an “employer” for the purpose of the RUIA
The Board based its decision in large part upon the fact that dispatchers are
subject to the Hours of Service Act® as well as Federal Railroad
Administration regulations promulgated thereunder.” But there is nothing in
the Acts that would permit such an expansive interpretation.

Altematively, the Board sought to find Rail-Term a “covered
employer” through the control that its rail carrier clients allegedly exercise
over Rail-Term’s employees.  But Rail-Term’s employees work for it, not
for its client railroads. Stated otherwise, the Board found Rail-Term covered
through “the continuing authority of the rail carrier employer to supervise
and direct the manner of rendition of [its] service.” To this end the Board
cited 45 U.S.C. 231(d)(1) defining an “employee” as

“any individual in the service of one or more employers for

compensation” and further stating that “an individual is in the service

of an employer whether his service is rendered within or without the

United States if (i)(A) he is subject to the continuing authority of the

employer to supervise and direct the manner of rendition of his

service, or (B) he is rendering professional or technical services and-is
integrated into the staff of the employer, or (C) he is rendering, on the

8 Which defines the term “dispatching service employee” and limits the duty hours
of a dispatching service employee.
7 As a practical matter, trains operating at a restricted speed of less than 20 mph, as

is frequently the case with short line railroads such as those for whom Rail-Term
provides dispatching services, do not require the services of a dispatcher under the
General Code of Operating Rules (“GCOR™).

9
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property used in the employer’s operations, personal services the
rendition of which is integrated into the employer’s operation; and (ii)
he renders such service for compensation...”

The RRBD Initial Decision at 7.

ARGUMENT

Rail-Term agrees with the Board’s conclusion that it is not a company
directly or indirectly owned or controlled by, or undcxl common control with,
one or more employers as deﬁned.in 45 U.S.C. 231(a)(1) and which operates
any equipment or facility or performs any service in connection with the
transportation of passengers or property by railroad. Rather it is the rest of
the Board’s conclusions, that (1) Rail.—Tcrm 1s a carrier by railroad (in effect
subject to the STB’s jurisdiction) by reason of the control that its dispatchers
have over the motion of the 'trains of 1ts client railroads and (2) the control
that its rail carrier clients have over Rail-Term employees, with which Rail-

Term vehemently disagrees.

I. RAIL-TERM IS NOT A RAIL CARRIER
UNDER THE ICC TERMINATION ACT

To state that Rail-Term is not “a rail carrier” under the ICCTA belies

the obvious. As the STB held in H&M International Transportation, Inc.-

Petition for Declaratory Order, STB Finance Docket No. 34277, slip op. at

2-3, served November 12, 2003 (H&M) finding that this company was not

“a rail carrier” under the [CCTA,

10
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[t]he Board has jurisdiction over “transportation by rail

carrier.” 49 U.S.C. 10501(2). The term “transportation” is defined to
include a facility related to the movement of property by rail, and
services related to that movement, including receipt, delivery, transfer,
and handling of property. 49 U.S.C. 10102(9)(A), (B). A “rail carrier”
is defined as “a person providing common carrier railroad
transportation for compensation.” 49 U.S.C. 10102(5).

Whether a particular activity constitutes transportation by rail carrier
under section 10501 is a fact-specific determination. H&M’s
intermodal transloading activity could fit within the broad definition
of transportation. [Citations omitted] But this is only half of the
statutory requirement for Board jurisdiction under section 10501.

To fall within the Board’s jurisdiction, the transportation activities
must be performed by a rail carrier, and the mere fact that H&M
moves rail cars inside the Marion facility does not make it a rail
carrier. To be considered a rail carrier under the statute, there must be
“a holding out "[emphasis supplied] to the public to provide common
carrier service. [citations omitted] Here, however, H&M’s operations
are performed pursuant to agreements with UP that reserve for UP all
common carrier rights and obligations and that, in fact, specifically
bar H&M from providing common carrier service. Additionally,
H&M has never received, nor sought, a license from the Board for
common carrier freight rail operations under 49 U.S.C. 10901 (or an
exemption from the licensing requirements pursuant to 49 U.S.C.
10502). Further, there is no evidence that H&M has provided any type
of rail service to the public for compensation or otherwise, or held
itself out as willing to do so. Indeed, the record shows that any rail-
related activity performed by H&M is strictly in-plant, for H&M’s
convenience and benefit, and in furtherance of its non-rail primary
business purpose.

The other recent principal STB precedent on the issue of what

constitutes a “rail carrier” under the ICCTA, American Orient Express

Railway company LLC-Petition for Declaratory Order, STB Finance Docket

No. 34502, slip op. served December 29, 2005 (American Orient Express)

It

-87-



found that an entity providing a “cruise ship type passenger rail excursion
service” was a “rail carrier” under the same analysis.
Rail-Term could not possibly be considered “a rail carrier” within the

meaning of the ICCTA under H&M and American Orient Express because it

does not (1) own or use any facility related to the movement of passengers
or property by I‘;’:lﬂ or provide services related to that movement, (2) provide
common carrier transportation for compensation, (3) move any railroad
equipment of any type, (4) “hold out” to the public to provide transportation
for compensation, or (5) hpld any license or exemption from the STB to
perform common carrier rail operations. Contrary to the Board’s conclusion
at the top of page 7 of its ruling, Rail-Term is not a rail carrier within the
definition of the Acts.

[I. THE BOARD’S RULING IS MATERIALLY

WRONG BECAUSE IT VIOLATES THE
PLAIN LANGUAGE OF THE STATUTE

The Board must correct its prior decision for the simple reason that

The RRBD Initial Decision violates the plain language of the Acts. The
Board’s fata] error is interpreting the statute in a way that goes beyond the
statute’s words and Congressional intent. As a general matter courts have

reversed Board decisions when those rulings lack a reasonable basis in law.

See, e.g., Itel v. U.S. R.R. Ret. Bd., 710 F.2d 1243, 1249 (7™ Cir. 1983).

12
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More specifically, courts have reversed Board rulings when they have

- ignored clear statutory language and legislative history without any

underlying justification. 1d; Kurka v. US. RR. Ret. Bd., 615 F.2d 246,

249-250 (5™ Cir. 1980). Such is the case here.

The Board bases its decision solely on the first provision of 45 U.S.C.
231(a), which defines “a covered employer” as “any carrier by railroad
subject to the jurisdiction of the Surface Transportation Board.” The
definitions section of the Board’s regulations simply states an “employer
means an employer as defined in the act and part 203 of this chapter.” 20

CFR 201.1(b). Section 202.1, entitled “Statufory provisions” adds that

“employer” means:

any carrier (as defined in subsection 1(m) of this section),

and any company which is direetly or indirectly owned or
controlled by one or more such carriers or under common

control therewith, and which operates any equipment or

facility or performs any service {except trucking service,

casual service, and the casual operation of equipment or
facilities) in connection with the transportation of passengers

or property by railroad, or the receipt, delivery, elevation,
transfer in transit, refrigeration or icing, storage, or handling

of property transported by railroad, and any receiver, trustee,

or other individual or body, judicial or otherwise, when in the
possession of the property or operating all or any part of

the business of any such employer: Provided, however, That

the térm “employer” shall not include any street, interurban, or
suburban electric railway, unless such railway is operating as a
part of a general steam-railroad system of transportation, but shall
not exclude any part of the general steam-railroad system now or
hereafter operated by any other motive power. The Interstate

13
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Cormerce Commission is hereby authorized and directed upon
request of the Board, or upon complaint of any party interested,
to determine after hearing whether any line operated by electric
power falls within the terms of this proviso. The term “employer”
shall also include railroad associations, traffic associations, tariff
bureaus, demurrage bureaus, weighing and inspection bureaus,
collection agencies and other associations, bureaus, agencies,
or organizations controlled and maintained wholly or principally
by two or more employers as hereinbefore defined and engaged in
the performance of services in connection with or incidental to
railroad transportation; and railway labor organizations, national in
scope, which have been or may be organized in accordance with the
provisions of the Railway Labor Act, as amended, and their State
and National legislative committees and their general committees
and their insurance departments and their local lodges and divisions,
established pursuant to the constitution and by-laws of such

organizations.

The term “employer” shall not include any company by reason

of its being engaged in the mining of coal, the supplying of coal

to an employer where delivery is not beyond the mine tipple,

and the operation of equipment or facilities therefore, or in any

of such activities.

Nowhere does the statute or the regulations-define “a covered
employer” as an entity that performs.railroad-like services for railroads.
While the Board does not specifically state that Rail-Term is a “carrier by
railroad,” its ruling finding Rail-Term’s employees to be “covered
employees” of its rail carrier clients appears to be a case of “guilt by
association.” That association is the fact that Rail-Term performs a function,
namely train dispatching, which railroads frequently perform “in house.”
But there are other outside vendors that perform many functions that railroad

14
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have historically performed using their own employees that have been held
by the Board to be independent contractors outside the scope of the Board’s '
coverage. Such services include track and signal maintenance, training and
testing of train crews, and freight car repairs, among others.® As noted in the
Statement of Facts, Rail-Term performs these functions using employees
that were not recruited from work forces of its rail carrier clients. Neither
the evidence submitted by Rail-Term nor the Board’s findings demonstrate
any effort to deprive railroad employees of their Railroad Retirement or
Railroad Unemployment coverage.

Morebver, the Board’s attempt -to label Rail-Term as a “covered
employer” through the control allegedly exercised over Rail-Term’s
dispatchers by its rail carn'er' clients represents a factually inaccurate and

unjustified linguistic stretch as discussed below.

8 B.C.D, 95-78, Tryban Rail Service, Inc. (track maintenance, much of it for one

short line railroad client); B.C.D. 93-07, Gulf Rail Car Company (freight car repairs);
B.C.D. 06-21, JA d/b/a The “A” Team (track, right of way, and grade crossing

maintenance); B.C.D. 03-60, Rail-Scale, Inc. and Southwest Signal Engineering

Company (crossing signals); and B.C.D. 95-40, Transportation Certification Services,
Inc., (train and engineer training, engineer certification, and signal and communications

consulting). In each case a majority of the Board found no basis for coverage under the
Acts.

15
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11l. BOARD RELIANCE ON SELECTIVE FEDERAL
RAILROAD ADMINISTRATION REGULATIONS
AS A BASIS FOR JURISDICTION IS MISPLACED

The Board based its decision finding Rail-Term a “covered employer”
on the notion that tram dispatéhing is an essential element of safe train
operation and therefore an inextricable part of a railroad’s common carrier
obligation. In reaching that conclusioh, the Board cited the recently enacted
Hours of Service Act, 49 U.S.C. 21101 et seq., and the FRA’s regulations
thereunder, 49 CFR 241.5 defining the terms “dispaiching service

employee” and “dispatch.” The RRBD Initial Decision at 5-6.

Yet as noted above, the FRA regulates numerous other facets of
railroad operations in infinite detail. For example, 49 CFR 213 addresses
trac:k and track safety standards. 49 CFR 214 covers railroad workplace
safety. 49 CFR sections 215, 216, 221, and 224 address railroad equipment
sténdards and maintenance. 49 CFR regulates locomotive safety standards.
Other FRA fegulations cover block signal, grade crossing signal, and train
control systems. See, 49 CFR 233-6. Numerous vendors independent of
their railroad clients pt;,rform services for the railroad industry in these areas
and are treated legitimately by the Board as independent contractors.” And

some of these functions like signal and communications systems and rail

’ see examples in note 8 on pagel5.

16
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cars are just as essential to moving trains as are dispatchers. So the Board

erred by basing its jurisdiction on some FRA regulations over railroads and

.railroad operations while ignoring others,

[V. THE BOARD ERRED BY BASING ITS DECISION ON
PRECEDENT THAT IS EITHER INAPPOSITE OR
WRONGLY DECIDED WHILE IGNORING OTHER
PRECEDENT FAVORABLE TO RAIL-TERM

It is a basic axiom of administrative Jaw that agency decisions are
entitled to deference and will not be disturbed on appeal so long as they are
adequately explained and supported by the record. Conversely, an agency

changing its course must supply a reasoned analysis. See, New York Cross

Harbor Railroad v. Surface Transportation Board, 374 F.3d 1177 (D.C.Cir.

2004) and cases cited therein at page 1181.

The Board began its analysis of Rail-Term’s carrier status with the
statement “[i]t should be noted at the beginning of this discussion that this
case does not present to the Board for the first timc;, the'question of whether
an entity that provides dispatching for interstate railroad operation is a
covered employer under tﬁe Acts administered by the Board citing to-both

SCRRA and Herzog Transit. The RRBD Initial Decision contains no further

reference to or discussion of either of these cases. Neither case provides
convincing support for the Board’s finding that Rail-Term is a “covered

employer.” -

17
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SCRRA in{'olved the coverage status of dispatchers employed by the
public agency in southern California that was administering commuter rail
service provided by Amtrak under contract. The agency had recently hired
dispatchers formerly employed by Amtrak and kad specifically asked
[emphasis supplied] the Board to regérd those employees as “covered” as an
inducement for them to work for the agency. The Board ruled that
SCRRA’s Dispatching Deparfment and its dispatchers were “covered
employees” but that the Dispatching Department was otherwise segregated
for coverage purposes from the rest of the agency that was held not to be
subject to the Acts. The Board’s reliance on SCRRA is misplaced because
Rail-Term does not own track or operate trains and two former Board staff
mémbers had discouraged Rail-Term from seeking to have its dispatchers
covered under Railroad Retirement.

The 2009 Herzog Transit case represents the Board’s most recent

pronouncement on this issue. Herzog provides intrastate commuter rail
service under contract t§ two public agencies in the Dallas-Fort Worth Area
over tracks shared with freight trains operated by railroads operating in
interstate commerce subject to the ICCTA. This case has been briefed and
argued and is currently pending on appeal to the United States Court of

Appeals for the Seventh Circuit. The Board majority, management member

18
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Kever dissenting, found that Herzog’s role of dispatching the. trains of
interstate common carrier freight railroads as well as the publicly supported
intrastate commuter trains rendered it a “rail carrier” and an “employer”
subject to the Act but only with respect to its dispatchers.

Clearly, the Board’s decision holding Rail-Term a “covered
employer” is not Based on clear and consistent, long standing Board

precedent. Rather it purports to rely on the 2002 SCRRA decision that is

factually distinguishable and a current Herzog Transit case of questionable

applicability now on appeai. The Board did not even cite to the handful of

other, albeit inapposite cases such as B.C.D. 03-38, Rail Temps, Im;,.
(employees of a temp placement firm providing carriers with train crews
held to be the employees of its client railroads for coverage purposes),

‘B.C.D. 02-83, Boothill & Western Railway Company (a rail customer using

nonrailroad employees for train and engine work held to be an “employer”

under the Adts); B.C.D. 96~l3, SEMO Port Railroad, Inc. (employees of
railroad contractor operating port authority-owned railroad held to be
covered employees of the rail line owner and not the contractor), and B.C.D.

00-47, Railroad Ventures, Inc. (decision on reconsideration, owner of

railroad line operated by short line railroad contractor held to be a “covered

employer” under the Acts) involving the issue of contracting out to third

19
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parties functions allegedly integral to a railroad’s operations and common
carrier obligation. Each of these cases is likewise distinguishable. Rail-

Temps, Inc. , Boothill, and SEMO all involved the provision of train crews

by contractors to work for and under the diréct supervision of employees of

common carrier railroads. SEMO and Railroad Ven?ures involved the
contracting out of all train operations of an STB-authorized railroad
| common carrier .to a third party operator. The facts are very different in that
Rail-Term does not own any track, operate any trains, hold out any STB
operating authority, or hold out to perform service as a ;:ommon carrier.
Moreover, it does not furnish any train crews or, for that matter, any
personne] operating under the direct control and supervision of its client
railroads.

The Board then tried to find Rail-Term’s employees covered ﬁnder the
Acts by focusing on the control that Rail-Term’s r-ail carrier clients exercise

over Rail-Term’s dispatcher employees, citing two cases. The first, Wabash

Railroad v. Finnegan, 67 F. Supp. 94 (E.D. Mo. 1946), involved a suit by a

railroad to recover payroll taxes paid under protest on “wages” paid an

independent contractor. The second, B.C.D.-95-51, Rail-West, Inc., was a
1995 Board decision involving facts similar to those in SEMO, a contractor
operating a short line railroad for its public agency owner. In each the Board

20
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found that the nature of the services performed by the contractor to its
principal were of a continuing nature and so essential to the statutory duty of
rail carriers to provide rail transportation that the responsibility for
performance must be retained by the railroad. Both are distinguishable.

In Wabash the court discussed the commonly recognized tests to
determine the existence of an employer-employee relationship and found
that the contra(_:"c'or could not be found to be an entity independent of its
principal. The specific services furnished included the provision of coal and
sand to steam locomotives and, in some cases, the movement of locomotives
in or around the yard or station. Rail-West involved a public agency that
retained a contractor to operate ifs railroad for the agency’s account
providing train and engine crews and other unidentified functions. The
Board concluded that “cgrtain duties are so essential under the law that
responsibility for their performance must be retaifxed by the principal or
employer.” But Rail-Term is not operating a railroad for its clients or |
providing individuals to perform train and engine service functions for its
clients so the citation to Rail-West does not support the Board’s position.

While the Board did cite the landmark case of Kelm v. Chicago, St.

Paul, Minneapolis and Omaha Railway Company, 206 F.2d 831 (8"

Cir.1953) (“Kelm”) on the issue of whether a contractor providing services -
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to a party is an independent contractor or the employee of a “covered
employer,” it did not analyze Rail-Term’s evidence under the test articulated
there. Had the Board applied Kelm and agency precedent cited in note 8 on
page 15., Qp;g, to the facts at hand instead of just enunciating the holding,
the Board would have reached a different result. As the Board stated, in
determining whether an individual is an independent contractor or an
employee the Board will .con.sider the criteria that are derived from the
commonly recognized tests of employee-independent contractor status
developed in the common law.'® The crucial “supervision test” under 45
U.S.C. 231(d)}1D)()(A) is w}}cther the individual performing the servic;a 1S
subject to the control of the service-recipient not only with respect to the
outcome of his work but also with respect to the way he performs such work.
Furthermore, under a consistent line of Board cases including this decision,''

the Board has stated that it will not apply tests (B) and (C) identified in

Kelm'? where the contractor is engaged in an independent trade or business.

10 Lanigan Storage & Van Company, Inc. v. United States, 389 F.2d 337 (6" Cir.
1968) and Aparacor, Inc. v. United States, 556 F.2d 1004 (Ct. Cl. 1977). Both cases
analyzed whether the party performing a service was an “employee” of or an independent -
contractor to its client and determined the party to be an independent contractor.

! See cases cited in note 8 on page 15, supra.

2 (B) he is rendering professional or technical services and is integrated

into the staff of the employer, or (C) he is rendering, on the property used in the
employer’s operations, personal services the rendition of which is integrated into the
employer’s operations. '
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On this point the information furnished by Rail-Term to the Board
presents ample evidence for the Board to find that Rail-Term is an
indei)cndent entity and that its employees are not integrated into or subject to
control by its carrier clients including as to the outcome and way that work
is performed. Rail-Term submitted this information in three separate filings
with the Board. Its first submission,'a letter dated September 7, 2006, from
Rail-Term éxécutive Vice President Francois Prenovost responded to the
Board’s inquiry dated August 14, 2006. On November 16, 2006, Rail-Term
submitted a more detailed response through the undersigned counsel along
with redacted copies of its Dispatchin;g Services Agreements'® with two of
its railroad clients. By letter dated February 28, 2007, the Board séu ght
additional information about Rail-Term’s operations. Rail-Term answered
with a detailed letter dated April 20, 2007.

I‘n support of its position tﬁat itisan indeéndent contractor, Rail-

. Term’s subnﬁssions document the fact that (1) it has numerous rail carrier
clients in both the United States and Canada, (2) it has two separate lines of
business (developing and selling specialized computef—based dispatching |

programs and providing dispatching services to its rail carrier clients), (3) it

1 The two agreements are from the Vermont Railway System (“the Vermont
Agreement”) and the Buffalo & Pittsburgh Railroad and related companies (“the B&P
Agreement”).

23

_99_



has its own office space rather than using client-provided space, (4) it
ﬁlrr;ishes its own equipment and software rather than using client-provided
equipment, and (5) it provides services for a set period of time under an
engagement agreement rather than for an indefinite period as is typically the
case with an employee. The agreements furnished the Board disclose that
Rélil—Tenn provides services for a fixed term for fee,'* Rail-Term provides
its own insurance and assumes the risk and liability of performance,'® with
cer.tain exccptidns no longer relevant, Rail-Term provides its own
equipment,'® the parties have the right to terminate in case of a default,"’
Rail-Term’s railroad clients are not responsible or liable for yacation,
accident, sickness, or lost time incurred by Rail-Term employees,'® the
agreements contain mutual indemnifications by both Rail-Term and its
railroad clients, and require compliance by Rail-Term with applicable
laws."”

On the all important issue of the relationship between Rail-Term
employees and the employees of its carrier clients, the evidence furnished

discloses that Rail-Term dispatchers report to Rail-Term’s Director of

Vermont Agreement at secs. | and 3; B&P Agreement at secs. 1 and 3.
Vermont Agreement at secs. 4 and 5; B&P Agreement at secs. 4 and 5.
Vermont Agreement at sec. 6; B&P Agreement at sec. 6.

Vermont Agreement at secs. 9 and 10; B&P Agreement at secs. 9 and 10.
Vermont Agreement at sec. 8(c); B&P Agreement at sec. 8(c).

Vermont Agreement at sec. 13; B&P Agreement at sec. 7(b).
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Opera'tions. Rail-Term’s employees do not supervise and cannot discipline
the employees of its rail Hcarrier clients and those carrier employees likewise
do not supervise and cannot discipline Rail-Term employees. All directions
and communications between Rail-Term employees and those of the client
railroads are communicated between Rail-Term’s Director of Operations and
the clients’ Operations Managers. Rail-Term employees are subject to
discipliné by Rail-Term management and not by its client railroads. Hence
there is no evidence that Rail-Term’s clients have any control over the
outcome of the work or the way that individual Rail-Term employees
perform work. As a practical matter, the operating employees of Rail-
Term’s short line clients have no control over it because Rail-Term
dispatchers would be subject to supervision by multiple masters, thé
employees of its various American railroad clients. Furthermore, the FRA |
holds Rail-Term and not its rail carr-ier clients responsible for any violations
of agency rules or policies. Accor-dingly, there is no basis in fact for the
Board’s finding that Rail-Term’s dispatchers are subject to the control of its
rail carrier clients.

Regarding the issue of whether an entity performing service for a rail

carrier is “integrated” into the employers’ operations, The RRBD Initial

Decision clearly noted under Kelm that the tests of 45 U.S.C. 231(d)(B) and
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(C) do not apply where the contractors are engaged in an independent trade
or business. Id. at 8. Yet despite this language and evidence that Rail-Term
is engaged in an independent trade or business, the Board went ahead and
found that Rail-Term’s dispatchers were integrated into the operations of its

rail carrier clients stating:

In addition, by the nature of the work that dispatchers perform,
they are integrated into the railroad’s operations. Id. at 9.

The evidence that Rail-Term provided shows that the company has a
significant investment in its equipment and employees, @y suffer a loss if
the expenses associated with performance under the dispatcher agreements
" exceed the agreed upon payments, and is engaged in a recognized trade or
business. Similarly, Rail-Term’s dispatcher employees cannot bé said to be
“integrated” into tﬁe work forces of its multiple American railroad clients.
Accordingly, Rail-Term is an independent trade or business énd the Board’s -
decision to treat its employees as integrated into the work forces of its rail
carrier clients is Wrong in light of the statutory language and is contrary to '

established precedent.

'V. REQUEST FOR STAY AND EXPEDITED CONSIDERATION
A few weeks ago, Rail-Term’s counsel received a letter dated April
30, 2010, from the Board advising that Rail-Term is a “covered employer”

under the Acts effective February 18, 2005. The letter advises that the
26 '
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Internal Revenue Service has been advised of this decision. The letter goes
on to spell out the employer contribution rates under the RUIA and states
that Rail-Term must file a report of service and compensation for the years
2005-2009 as soon as possible. Rail-Term requests t_hat if the Board does
not reverse its initial decision, the Board should make the date of coverage
the date of the forthcoming final decision.

Further, because Rail-Term ﬁas sought timely reconsideration, it

requests that the effectiveness of The RRBD Initial Decision be stayed

pending reconsideration. Rail-Term believes that a stay of that decision is
appropriate insofar as the Board has granted stay reqx'xcsts in other
reconsideration proc':eeding's.20 Rail-Term believes. it is likely to §ﬁcceed on
the merits of this case because the Board failed without explanation to apply
established precedent and its decision contained material errors of law
holding Rail-Term a “covered employer” and a ‘;I;;i.il carrier” and its
employees the empléyecs of its client railroads. Moreover, Rail-Term

believes that it is likely to succeed on the merits after listening to the oral

argument before the Seventh Circuit in Herzog Transit which presents the
same issue, the coverage status of contractors providing dispatching services

to rail carrier clients. Failure to grant a stay would significantly harm Rail-

20 See, L.e., B.C.D. 04-22, H&M International, Inc.-Employer Status Determination;

B.C.D. 96-59, Port of Palm Beach District-Employer Status Determination.
27
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Term by causing it to undo a private retirement benefits system it established
after being wrongly advised by individual Board ernployeés that it was not a
“covered employer” and by having to incur substantial time and expense
complying with rcquireﬁents under -the Acts. Requiring Rail-Term to
terminate its private retirement benefits system thereby incurring additional
expenses for the company would be adding insult to injufy; Conversely, no
one will be harmed by a grant of this stay request. Rail-Term is unaware of
" any party opposing or likely to oppose Rail-Term’s reconsideration or stay
requests. Finally, granting this request during the pendency of this Petition
will not harm the public interest.

In any cvént, the date of the coverage cannot be retroactive back to
February 28, 2005, some five and one half years ago. The Board’s
regulations at 20 CFR 211.16 mandate that, in the absence of frau.d,
creditable compensation is limited to the four yeﬁr period after the date on .
which the compensation was required to be reported to the Board.

Weyérhaeuser Co. v. United States Railroad Retirement Bd., 503 F.3d 596

(7" Cir. 2007). By Rail-Term’s computation, that date would at the earliest
be approximately May 1, 2006.
In the same vein Rail-Term requests that the Board expedite its

consideratioh of the reconsideration request. Simply stated, Rail-Term
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desires to get a speedy resolution of this dispute so that it can put this matter
behind it and comply with the law whatever the result. As a small business,
Rail-Term cannot afford to leave in limbo for any extended amount of time
its status under whichever employee benefits laws govern i;cs American

workforce.

VI. CONCLUSION

For the reasons articulated above, Rail-Term requests that the Board

reverse The RRBD Initial Decision and find it to be outside the coverage of

the Acts.

1750 K Street, N.W.
Suite 200

Washington, D.C. 20006
(202)296-3334

Dated: June §, 2010

Expedited Haniiling Requested
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DISPATCHING SERVICES AGREEMENT

This Dispatching Services Agreament ("Agscomenty is exceuted as of February 8%,
2005 by snd amony Rait-Fermy Corp., a Michigan covperation ("Rail-Term™), aml Vermont
Railway incorporatail. o Vermont corporatien ("WTR")  Rail-Term and VIR shall be
individually referred o i this Agresment as a "Party” and colleetivety reforred tw in this
Agreement as the “Pursies.”

RECITALS

WHEREAS. Rail-Terh is in the business of providing Dispatching Services (as
herosnatter defined); and

WHEREAS. VTR desires to uitlize the Dispatching Scervices from Rail- Term: and

WHEREAS. the Partics desire to cstablish the terms and eonditions by which Ruib-Torm
will provide Dispatehing Services 1o VIR,

NOW THEREFORE, for the consideration herein recited and other good and valunble
consideration. the receipt and sufficiency of which is acknewicdged. the Partics hercto agrec as
follows: ) .

1. Term. The term ¢“Term™) ol this Agreement shall conwntstice on March 1™ 2043
("Effective Date”} and shall conclude on February 28™, 2015, Both parties shall give notice to
the other pacty at leust one year before the end of the term, stating whether such party dosires to
" eatend the Terma ol the Agreemeny, or o onter into a new agreement for the provision of
Dispatehiing Surviers. such that 1he parties may nugotiate termis of an agreemem withowl the
disruption of services,

2. Yspatching Services.

{a}  As of the Effective Dale. Rail-Term ayrees (o provide VTR willi those
Dispaiching Services {the "Dispatching Services™) more fully deseribed an Exhibit A or
this Agreement, which such Exhibit may be amended from lime 10 time by muual

- written consent of the Parties:

(h)  Ailhe request of VTR, us of the Elfcetive Date, up to forty {44) hours per
weok ot Digpatching Services {the "VTR Dispatching™) will be performed by lohn Geho.
a VTR emiplovee (the VTR Employee”). and the me of compensation will be adjusied
o reflect shus arrangement, as more {Glly described tn Exhibit B, While the VTR
Employee is peeforming the VIR Dispatching, the employes will be subject 1o the sole
control of VTR, While the VTR Dispusching is performed, the VIR Enipluyee wil be
expeted o debyver the Dispatching Senvices i accordance with the present Agreemant.
VIR shall indemnify Rail-Term for any lailure of the VIR Employee lo puertorm the

' ™
¢ |
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Dispaiching services in accordance with this Agreement. Furthennore, while performing
the VIR Dispatching, the VTR Lmployee shall perform other Rail-1erm dispatching
work (the "Dispalching Work™), as defined from lime to time at the sole discretion of

Rail-term, for ather Rail-Tetm customers, al no charge to Rail-Term. While the VIR
Employee is perfonning the Dispatching Work, the eniployee will be subjeel 10 the sole
control of Rail-Term. I the VTR Employee leaves VTR. or will not perform the VIR
Dispaiching Svrviees, o wilt not perform the Dispatehing Work, Rail-Tenn shall then
pertorm the VTR Dispatchang, al the rate described in Exhibit B;

) At the request of VTR, as of the Effective Date, Chris Scnceal (the
"Avuilable Employee™) will be miude available to VIR, ar VTR’s cost, one (1)} day per
month, {o perform work for VTR (the “YTR Work™). While the Available Employec is
periorming the VTR work. he will be subject ta the control of VTR, If the Available
Employee ceases 10 be employed by Rail-Term, Rail-Term will not be required 10 make
any other Rivl-Term employees available to perform the VTR Work, While the VTR
Work is performeil by the Available Employee, the rate of compensation will be adjusted
fo reflect this armngement. as more fully described in Exhibii B. U the Available
Employee ceases (o bo empleyed by Rail-Term, the rafe of compensation will be adjusied
to reflect this arrangement, as atore fully deseribed in Exhibit B;

{dy 1t is Rail-Torm's intention to perform the Dispalching Services [rom
within the State of Venmont during the Temm. Rail-Term shall oniv perfonn the
Dispatching Services from vutside of the State of Vermont before the 6" anniversary of
the Cffective Date of this Agreement upon the written approval of VTR, which approval
will not be nnressanably withheld.

3. Compengation.  During the term of this Agreemont or any written renewal
thereof, VIR shall pay Rail-Tetm: compensation for the Dispatching Services as more fully
described in Exhibil B of the Agrecment, which such Exhibit may bc amended from time 1o time
upon murual wrilten consent of the Parties.

4, Imsurapce. Rail-Term shall. as long 4y it is in the business of providing scrvices
similar to the Dispaiching Services as defined herein, at its cxpense, abtain, and maintain,
thraughout the lerm of this Agrecment. plus three (3) yoars after the expiration of this
Agresment, the insurance deseribed below:

{ay  General Jiability insurance with a limit of Hability of S235.000.000.00, the
amount written on a claims made basis against Hability imposcd by law for deuth or
injury to persops and for damage & propanty. The policy shall specifically, by its wcndm_x,
or by endorsement. include:

{ Covernge for Rail-Term's emplovess: It is agreed among the

Parties that all agents or subcontraclors o whom Rail-Term subcontracts any
portion of the scrvices horetmder will be required to carry sufficient insurance,

. helore heginning working on the property of ¥TR and that Rail-Term is enfilled

N
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to retain ils approval of such agenss or subheontractors until such lime as it iy
salisficd thit sych insurance is in plice:

th} VTR a3 an additiona] msured solely wilh respect 10 the opertion
oi the named insured;

iy Coverage {or Rail-Term employees und agemnts;

(ivy  Blanket written contractual lability ur an endorsement specifyina
that coverage under the policy applics to this Agreement;

(v) Cross lightlily and severability of inferests clavses;
ey Contingent employer's I!iabi}ity;
fvii)  Personal injury;
{vitfi} Polluton: Names Pesils Form;
{ix)  Products and completed operations.
5. Indemmification.

{a} To the extent pormitied by law, Rail-Temm shall indemnily, guarantee and
save harmless VIR, its officers, direclors, employees, representatives, and agents
{collectively the "VTR {ndemnities"} from and againsi all actions, causes of actions,
proceedings, claiis and demands for any dircet losses, costs, damages or expenses
suffered or incurred by VIR andior VTR's Indenitics by reason of any damage to
property or injury, including infury vesulting in death to persons. including the
emplovees, servanes. agents, licensees or invitees of VTR. caused by, resulting from ot
altribufable W any laiture o] Rail-Tenn or any of ils sub.contractors or agents (0 observe
or perlorm any o the obligations of Rail-Term contained in this Agreement, exeept to the
extent that such Tiability, damage or injury is contributed to, caused by, results rom or is
attributable 1o the ucts or omissions of VTR and cxcept with respect o indivect or
consequential damages or loss of rovenue and anticipated profits.

(b} To the extent permitted by law. VTR shall inderonify, quaranter and save
harmicss Rail-Term. its officers. directors, employees, representatives. and agents
{cotlectively the "Rail-Term tademnitecs”y from and ugainst all actions, causes uf actions.
proceadings, ¢laims and demands for any divect losses, costs, damages or cxpenses
suffered or incurred by Rail-Term snd’or Rail-Tom's [ndemnitees by reuson of any
damaye w property or injury. including injuny resuling in death to persons. inchuding the
emplosecs. servdits. agenis, licensees or invitees of Rail-Ferm, caused by, resulting from
or altributable o any fatlure of VTR or any of its sub-cantractors ar agents to ohserve or
pertorm any of the obligations of VTR contained in this Agrecment, excepl o the eatent
thit such Lability, damage or injury 15 contribuled o, caused by, results from or is

)
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atiributable W the acts or omissions of Ruit-Term and except with respeet to indirec! or
conscyitential damages or foss ol revenue and anticiputed profits.

6. Hardware and Software.  Rail Term will he responsible for providing the
;/hcc';:ssar) computer amnt ancillary machines or equipment and reluted computer programs used in
the perfonnance of fis obligation hereunder, except far VTR's controb system, which will be
made available by VTR for its use by Rait-Term. Roil-Term will be responsible for the
necessary changes, fhe maintenance. the updates, the upgmdes and the fxes lo the conuwol
system. and VTR shall be responsible for the cost associaled with VTR's specific requests for
changes. Ruil-Tenn shall be required Lo obtain the written consent of VIR prior to using VTR's
conmol syslem to provude services lo another railroad, VTR, which consent shall nel he
unregsonably withheld, and fr a tee 10 be determined by murual agreement ol the Parties.
VTR's control system will remain she propeny of YTR.

7. Accident and Engident Investigation. The Parties ugree {hat it is imperative 10
determine the root cause of all accidentsfincidents. Accordingly, VIR agreos to provide Rail-
Term with the documentation regarding the approprinte protocol ta follow related 10 the
investigationr of accidents ("Protocol”).  The Prolocol shall address the procedures, righls and
roles of the respective parties in such investigations. In addition, VTR may reguest the assistance
ol Rail-Term in the conduct of VTR’ intermal investigations of operational matllers.

S. - Independent Coatractor.

{a) Ruil-Term is, and shall remain, an independent contractor and nothing
herein shall be construed as inconsisten! with that sfatus. Rail-Term shall perform s
obkgations described berein in ils own name, unjess it has subcontracted portions thereof
to a subcantraclor permitted hereunder.

(b} Rail-Tery may sub-contract the perfonmmce of any or all of Us
obligations hereunder 10 any third party upon the prior wnuen approval of V1R, which
approval shalt not be unreasonably withheld.

{c)  Nothing in this Agrcoment shall be deented or construed to constituie
Ruil-Tem or any of ils emplovecs ot sub-conlractors as an employes or agent of VIR,
Fxcept as provided for in Section 5, VTR shall not assaine any responsibility or lability
for vacation, work accidents, sickness or fost lime incurred by Rail-Term's cmployees,
whether as g result ol the performance ot their obligations or otherwise.

() . Lxcept as provided Jor in Section 3, any disputes between Rail-Term and

wny of its cmplavees or subcontraciors shall be resolved directly between them. withou
any lubilily on rhe parl of VTR,

R
2
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9. Default by Rait-Term.

L) Evenis of Default. Rail- Term shall be in default under this Ayrcemem
upon the occurrence ol any ol the following events ("Rail Term Event of Default!);

) I Rail-Tcrm fails to perform the savices 10 be provided hereunder
in a timely manner, Lals to observe or perfonn any of its other obligations in this
Agreement.

{ii)  If Rail-Terss ccases (o carry on iy business;

(i)  [f Rail-Term becomes insulvent, bankrupt. files an assignment for
the benelit of creditars, or if 4 petition in bankruptey is filed against Rail-Tenn oy
sleps are taken by or against Rail-Term seeking liguidation, winding-up or
dissolution of Rail-Terny

(iv}  If a receiver, receiver and navager or trustoe is appointed in
respect of Rail-Term; or

{v) 1€ the holder of a security interest lukes possession of all or a
substantial part of Rail-Term's property or undertaking which diminishes Rail-
Term's performance of this Agrcement,

(b} Rights Upon Default. 1f a Rail-Term Event of Default eccurs. VTR may
give notice to Raik-Term which describes the Rail-Term Event of Default relicd upon,
and which further provides that:

{3 Upless such Rail-Term Event of Default is waived by VTR; or

(i Should Rail-Term lajl o propose and immediately undertake all
nocessary carrective actions to remedy the Rail-Term Event of Default within an
inftial 10 day period; or : :

(iiiy  Should Ruil-Term not remedy the Rail-Term Fvent of Defoult
within & reasenable time,

¥R shall have the right to 1emminate this Agrecrent, reserving for itself all available fogal
recourse against Ruil-Term for damages arising in consequence of the Rail-Term Eveni of
Default. Notwithstanding the foregoing. VTR shall pay Rail-Term for all amounts acerucd prior
1o such Rail Team Defuuit

10. Defuuit bv VIR,

{a} Events_of Detault. VTR shall be deenied o be in default under this
Ayrermctl upon the occurrence of any of the following events (“VTR Event o Defuull™y:

N
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fli IT\"ER dails 1o make payment of aoy of the compensation o Rail-
Teren as provided for hereunder swhen Jue:

(it} I VTR fails to observe or porionm any of its other obligalions in
(his agrecinent: :

Gl HOVTR ecases to carmy on its busincss;

vy VTR becoues insohvent. bankrupl, makes a proposal. hies an
assignment Tor the benetit of crediters. or il a petition in bankruptey is (iled
againsi VTR or sieps arc tgken by ot against VTR scoking liquidation, winding-up
or dissolution ol YTR;

v} [t a recciver. receiver and manager of truslee is appointed in
respeet of VTR

(viy 10 the holder of u securily interest lakes possession of sl or a
substantial purt of propesty or undertaking of VTR which diminishes VTR's
perfornianec ot this Agreoment.

{b) Rights upon Defuult, I0a VTR Event of Delaull oceurs, Rail-Term may
give aotice o VTR which describes the YTR Event of Defaull relted upon, and which
fwrther provides that:

{) Unless such VTR Event of Default is waived by Raél-Term;

(i)  Should VTR fait 1o proposc and immediately undertake uld
necessary corruelive actions ko remedy the VIR Event of Default within un initial
jQ day perind; or :

(i Should VTR not remedy the Defanlt w ithin a reasonable titme,

Ruil-Term shalt bave the righi W terminate this Agreement, and shall be refieved of any further
performance of its obligations hercunder. reserving for itself all available legal recourse against
VTR Tor damages arising in conserquence of the VIR Evet of Default,

1.  Force Majeure. No ltabilny shall result o sy party (rom delay i performance
or from non-performance caused by citcumstances beyond the control of the pany affected,
including but nat limited to acts of God. fire, fload, explosion. wur. binding action or order of
sovernnrenta) authority. accident. fahor disputes. strike, inabilily to ohtain power or equipment.
but each of the partics hereta shall be difigent o sthompling o remove such vause or causes and
shull promptly notify the otlier part of its exient and probadle durution.

12. Confidentialivy,

f, A

s
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(ay  Fach of the partics shall trenl the provisions of (his Agreement and ali
amounts peyable hereurder as contidentiui and shall nax disclose such informanon to any
pursan unless required o du so by any FOVCTITIENGL authority having jurisdiction or the
prioc whtien consc ot ihe other purtics shald Tun e been obtained. This (Ni&_-:;fliﬂn shadl
sury sv e the lerminaion of this Agrecnment,

ih) Gach of the parlics. s directors.  officors, cmployces. agents s
ropresentalives fhether ahderake to maimain s Agreenent and «l information
pertaining to the ether Pany and (s business acquured v ihe course of perinrmance of this
Agrevment’s obligations  amd  all  peports. specifications.  drawiags  and other
documentation produced thereunder, contidential. and shall not disclosc or us¢ same Ior
- pny purposes other than for the pertormance of the ablizations of this Agreement. cxeept
for information which is part of the public domain. '

13.  Cowmplianee with Laws. During the Teemy, Rail-Term shall comply with. and
shall ensure that jts employecs, COMACION and ageuats, comply with all Laws applicable with
respect to the perfornumee of the Dispatching Sarvices and its other obligations hersunder, Rail-
Term shall comply ot all times with applicable Federal Ruilroad Administration {"FRA"} rules
and regulations. | n order for Rail-Term to comply with FRA, VTR will be responsible for
keeping Rail-Term informed of all rules and regulations changes pul forward by the FRA and
applicable 1o VTR, Penaliies arising from the Failure of Rail-Term fo comply with FRA rules
and regulativns as commumicated in writing by V1R 10 Rail-Term front time 1o thme, will be the
responsihility of Radl-lerm. I'he preceding is subject to the provisions of Sections 5.6, 7. 9. 18
and 11

-

14, Notices. Any notice or other comumunicalion required or permitied w be given
Tercunder shall be 3ir writing and shall be given by prepaid firsi-class mail, by fucsimile or other
means of clectronic vomnunication or by hand-delivery as hereinafier pro vided. Any such notict
or other conmunication. i¥ mailed by prepaid [irst-class mail at ayy e othes than during a
general discontinuanee of postai service due o sirike. tockoul or otherwise. shall be decrned 1o
have been received on the Jourth business day affer the post-marked date hereof, or i1 sent by
fucsimile or mber means of clectronic communication, shal) he deemed 1o have been yeectved on
the firs! business day following the day on which it wus senl ot il detivered by hand 10 the
applicable address noted helow cither to the individual designated below or 1o an individud ot
such uddress having spparent authoriny (o aceept deliveries on behalf of the addressee shall be
deemed to have been received on the date of delivery. Notige of chunge of address shul adso be
governed by this seetion. In the event of 4 yenerat discontinuance ol pustal service duc fo strike.
luckowt or ollers ise. notive of other communications shall be delivered by hamd or sem by
fucsimile or other means of electronic communication and shall be deenicd to have been received
in gevordance with this section. Notices and other compiunications shall be addressed s follows:

{1 to Rail. Term: 115763 Cote De Liesse. Suite 201
(ur at, Quehas, HHOP 2RY
Apention: Frangoss Prénovest
Fax: 51434328223

0

-
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If1e VTR: One Railway Lane
Burlingfon, Yenmog, D5401
Attenlion: David W, Wuifson
Fax: 812-658-2553

I5. Governing Law. The terms and conditions of this Agreement shall be governed,
construcd, interpreted and enforced in accordance with the domestic laws of the State of New
York. without giving ¢Tuet w any cheice of law or condlict of fas provision or rule (whether of
the State of New York or any other jurisdiction) that wanld cause the application of the laws of
any jurisdiction nther than the State of New York.

16.  Arbitration. Any disputes arising out of this Agreement which cannol be
resolved by the Parties themsclves or pursuant to the terms of Lhis Agreement shall be subinitted
to binding arbitration in uccordance with (he rules of the American Arbitration Association
{"AAA"). The arbitration s to be conducted by a single arbilmator in the State of New York in
accordance with the expedited commercial arbitration rules, as oxisting as of the time the
arbitration is commenced of the AAA. Modification 10 the cxpedited procedures may be made
only for exceptional goad cause, as determined by the arbitrator. Judgment upon the arbitration
award may be entered in a court of competent jurisdiction.  The arbitrator will be entitled Lo
apportion the costs of the arbitralion proceedings and to award any party actual attorney fees and
costs on such basis as the arbitralor may detcrmine. The arbitrator shall have the authority o
award injunclive relict.

17.  Severability, Fany provision of this Agreement is held, in whole or in part, to be
invalid, the remainder of such provision ind this Agreement shall remain ip fill foree and effect.
with the offensive lorny or condilion being stricken to the extent necessary to comply with auny
conflicting Jaw.

18.  Successors und Assigns. This Agreement shall be binding upon and inure to the
benefit of the Partics and their tespeclive successors, lawful assigns. heirs and personat
representatives.  Nefther Party may assign this Agreement withaut the prior written consent ol
the olher Paity, which shail not be umeasonably withheld. Any purported assignment of this
Agreement. in whole or in pant, withowt the prior written consent of the non-assigning Party shall
be void and of no effect.

19, Fatre Agreement. This Agreemenl constitutes the entire agreement bhetween the
Parlies with respect 1o the subjeci malter of this Agreement. The provisions of this Aprcement
shall supersede all contemporaneous vm) agreements, communications and underslandings and
all prior oral and writien conmmunications, agresments and understandings between the Parties
with respect to the subject msattier of 1his Agreement.  Each Party acknowledges that wo
representution, inducement or condition not st forth berein has boen made or relicd vpon by
cither Party.

20 nterpretation. Lach Party uckpowledges thal this Agreement was fully
ucgotiated by the Partics and shall not be constiued more stoictly against any Party.

)
: /)
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2. lieadings. The hendings used herein have been used for the conventence of the

parties and are not 10 be used it canstuing, this Agreement.

date.

22 Amendments. No Waivers.

PR

{2) This Agreement may be amended only by a written agreemenl signed by
citch pary.

{by Any waiver of, or consent t0 depant from, the requirements of any
provision of this Agreenent shall be effective only il it is in writing and signed by the
Parly giving il, and only in the specific instance and for the specific purpose for which it
has been given. No [uilure o the part of any Party lo exercise, and no delay in exercising.
any righ! under this Agroement shall operate as 2 waiver of such right. No singte or
partial exercise olany such right shall preclude any other or further exercise of such right
ot the cxercise of any other right.

IN WITNESS WHEREOYF, the Parties have exceuted this Agreement as of the Effective

R.AIL~!FR?%I CORE,

g

By:

Ets.t{g(u, 1vYy V. ('L F el & SEeAaE.

VERN M ILWAY INCORPORATED
A
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EXHIBIT A

Dispatching Services

Dispatehing Services shall include, but not be imited 1o fssuance by Rail-Term's il
walfic conirol conter of operating instructions to all qualified cmployees of any ruilway
anthorized o opcrate over said ribwuy lines and to any authorized persons engaged in truck und -
signul maintenanee thereon having 1o occupy the rajlway lines {or any pan thereof) in relation to
thelr work.

Dispatching Services shall also include:

& 24 hours per day, 7 days per week train control service on computer assisted MCS
© {form M control system) for VTR slone:

+ Issuance of bulletin orders and monthly operating bulteting

Weather moniloving,

s A dedicated emergency telcphone monilaring;

« The issuance of speed restrictions:

Keeping daily train movemnent records;

Keeping and managing vard information at Whitchall and White River Junction;

All conversations reconded on a gtate of the arl voice tagger;

Initial incident reporting and flash reports 1o rogulatory agenties and VIR cspemunu
personnel; -
¢ The following train assignments (subject (o change):

* & »

VERMONT RAJLWAY!:

»  (15:30 Monday only - Rutland 1o Burlington and return (RDBD/BIRDY;

¢ (6% Sunday o Saturday - Florence'to Rutland and return (FLSW);

s (7:1%) Monday 1o Saturday ~ Rutland road switcher (RDSW) - swilches
indusiries around Rutland;

s  23:00 Monday to Salurday - Florence roml swilcher (FLSW) - switches
industrics around Florence;

»  23:00 Mondav 1o Sawday - Ruwtlmd to Middlebury and  retu
{RDMD/MDRD)  swaps truin  with the Burlington fo Middicbury
(BDMD/MDBI at the meeting point;

«  02:00 Monday to Saturday Burlinglon to Middiehury und retum
(BMMD:MDBI  swups  trein with  the Rutland w0 Middlebury
IRDMDMBDR D) al the meeting poinl;

» U500 Monday to Saturday  Burlinglon ruad switcher (BDSW) - switches

industries around Burlington:
‘Tucsday or Thursday - Rutland 1o North Benningion and return {BNR cxtra):

.
2

»

10
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CREEN MOUNTAIN RAILWAY COMPANY:

H%:00 Monday fo Satunday - Rutland to Bellows Falls and rolurs {(GMRC
X 2044),

O6:u0 Manday (o Saturday - Bellows Falls road swilcher (DASW) - switches
inclusiries around Bellow s Falls:

U8 Monday to Friday  Ludlow road switcher (LOSW) -- switches
industries around Ludlow:

LCLARENDOXN AND PITTSFORD RAILROAD:

e ¢ ¢ w @

10:00 Sundoy 1o Saturday - Rutiand to Whitchall and retuen (CLP 264/263) -
interchanges waffic with CP;

07:10 Monday 10 Friday - Amurak 294 - Ruttand 10 CPC 77

1 1:11+ Saturday only - Amtrak 292 — Rutlaad to CPC 77

17:15 Sunday only - Amtrak 296 — Ratland to CPC 77

19:12 Saturday 1o Thursday - Amitrak 291 CPC 77 fo Rutland

22:12 Friday only Amitrak 293 — CPC 77 to Rutland

WASHINGTON COUNTY RAILROAD:

07:00 Monday to Friday ~ White River Junction to Wells River and relum
(WRINP)Y swaps -train with the Newpnn w Wells River (NPWRJ) at the
niceting point;

07:00 Munday te Friday - Nc»\port o Wells River and verumn (NPWRI)
swaps tain with the White River Junction to Wells River (WRJI\P) at the
mecting point;

One movement daily belween Montpeltier to Barre -- operntes under Rule 97

NEW YORK & ODGENSBURG RAILWAY:

Opcrates under Rule 98.

y ()
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UNITED STATES OF AMERICA

RAILROAD RETIREMENT BOARD
844 NORTH RUSH STREET
CHICAGO, ILLINOIS 60611-2082

AUG 03 2010

MICHAEL S. SCHWARTZ, CHATRMAN
VM. SPEAKMAN, JR., LABOR MEMBER
JEROME R. KEVER, MANAGEMENT MEMBER

John D. Heffner
Attomey at Law
1750 K Sireet, N.\W.; Suite 200
Washington, D.C. 20006
Re: Rail-Term Corp. Request for
Reconsideration
B.C.D. 10-33

Dear Mr. Heffner:

The Board has received your request for reconsideration of the above captioned
Board Coverage Decision regarding Rallk-Term Corp.'s dispaiching services. The
Board is reviewing the Petition for Reconsideration that you originally dated

June 8, 2010.

Enclosed with this letter is the record on reconsideration conceming Rail-Term
Corp.’s request for reconsideration. The Board will grant 30 days for you to
review this record and submit any additional comespondence or evidence that
you feel should be included in the record. Upon receipt of any additional
mateftials or the expiration of the 30-day period, the Board will then begin
reviewing the record and will draft a declision on reconsideratfion of the status of
Rail-Term Corp. under thé Railroad Retirement Act and Railroad Unemployment
Insurance Act.

ancerel}{, - :
Lol éa,/é@ggﬁ/@,
hoattice Exod

Secretary to the Board
Enclosure
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SuiTe 200
WASHINGTON, D.C. 200006
P (202) 296-3333
Fax: (202) 296-3939

August 23, 2010

Ms. Beatrice Ezerski

United States Railroad Retirement Board
844 North Rush Street,

Chicago, IL 60611-2092

RE: Rail-Term Corp. Request for Reconsideration
B.C.D. 10-33

Dear Ms. Ezerski:

I am writing with respect to the Board’s letter to me dated August 3, 2010, in
connection with the above-captioned Petition for Reconsideration filed by Rail-
Term Corp. Your letter acknowledges receipt of my client’s Petition and includes
an index to and copies of documents constituting the “record” on reconsideration,
You request that we review these documents and provide any additional documents

- that should be included in the record on or before September 3, 2010,

We have reviewed your list and believe the following additional items
should be included in the record:

1. A copy of a Petition for Declaratory Relief filed on June 3 with the
Surface Transportation Board. This case is currently pending and we will
provide you with a copy of that Board’s decision when issued.

2. A copy of the Dispatching Services Agreement between Rail-Term Corp.
and the Vermont Railway Incorporated dated Feb. 18, 2005.



3. A letter from the Railroad Retirement Board dated April 30, 2010,
advising that Rail-Term Corp. became a covered entity as of Feb. 18,
2005.

4. A letter from Rail-Term Corp. to Board member Jerry Kever dated Oct.
23, 2007.

Also I note that our Petition for Reconsideration contains a minor error. The
document bears the date June 8 on both the cover page and the signature page. The
correct date should have been July 9, 2010.

Please acknowledge receipt of this letter and additional information.

Sincerely yours,

ohn D. Heffer
Enclosures

cc:  Mr. Francois Prenovost
Dennis Devaney, Esq.
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" UNITED STATES OF AMERICA

RAILROAD RETIREMENT BOARD
844 NORTH RUSH STREET
CHICAGO, ILLINOIS 60611-2092

SEP 08 2010

MICHAEL S, SCHWARTZ, CHAIRMAN
" V.M. SPEAKMAN, JR., LABOR MEMBER
JEROME F. KEVER, MANAGEMENT MEMBER

John D. Heffner

Aftormney at Law

1750 K Street, N.W.; Suite 200
Washington, D.C. 20006

Re: Rail-Term Corp. Request for
Reconsideration
B.C.D. 10-33

Dear Mr. Heffner:

The Board has received your supplements o the Record on Reconsideration.
Aftached you will see that all of your requesis o include documents were
honored. | note that the Board had diready included. the Dispatching Services
Agreement as an Appendix to the Record.

As stated In previous correspondence, now that the Record on Reconsideration
is complete, the Board will review the record and draft a decision on
reconsideration of the status of Railk-Term Corp. under the Railroad Retfirement

Act and Railroad Unemployment Insurance Act. :

Sincerely,

FOR THE BOARD
. Beairice Ezerski
Secretary to the Board

Enclosure -
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Appendix

Index to Record on Reconsideration

Rail-Term Corp.
Title

Board Questionnaire Submitted to Rail-Term
Rail-Term Initial Response to Board

Board’s 2™ Request for Questionnaire Response
Rail-Term Request for Extension

Rail-Term Reply to Questionnaire

Board Request for Additional Information
Informational Response by Rail-Term

Board Coverage Decision 10-33

Request for Reconsideration by Rail-Term
Board Letter Explaining BCD 10-33

Petition for Declaratory Relief Filed with STB
Rail-Term Letter to Management Member Kever

Dispatching Setvices Agreement

-139-

Date

August 14, 2006
September 7, 2006

. September 21, 2006
"October 26, 2006

November 16, 2006
February 238, 2007
April 20, 2007
April 6,2010

July 9, 2010

April 30, 2010
June 3, 2010
Qctober 23, 2007
February 18, 2005



Record Index

‘Rail-Term Corporation v. U.S. Railroad Retirement Board

Case No. 11-1093
Title Page

Board Decision on Reconsideration, B.C.D. 11-14, Rail-Term Corporation,
January 28, 2011; letter dated Jaruary 28, 2011, transmitting decision to
John D, Heffner, counsel for Rail-Term Corporation.

Letter dated January 13, 2011, from Beatrice Bzerski, Secretary to the
Board, to John D. Heffner, counsel for Rail-Term Corporation, transmitting
decision of the Board to grant Rail-Term’s request for a stay of filing of
service and compensation reports under the Railroad Retirement Act
pending the outcome of the Board’s Decision on Reconsideration.

Letter dated December 6, 2010, from John D. Heffner, counsel for Rail-
Term Corporation requesting a stay of the reporting requirements under the
Railroad Retirement Act.

Memorandim dated November 2, 2010, from Steven A. Bartholow, General
Counsel, to the Board, summarizing Surface Transportation Board (STB)

Decision, Docket # FD 35381, regarding Rall-Tenn Corporauon, with copy
of STB decision.

September 8, 2010, letter from Beatrice Ezerski, Secretary to the Board, to
John D, Heffner, counsel for Rail-Term Corporation, with Index to Record
on Reconsideration and documents. -

1) Index to Record on Reconsideration, Rail-Term Corporation.

2) April 30, 2010, Board lefter explaining B.C.D. 10-33.

3) June 3, 2010 Petition for Declaratory Relief Filed with STB by Rail-
Term Corporation, with Exhibits.

4) October 23, 2007, letter to Management Member Kever, from Rail-Term
Corporatxon »
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2
5) August 23, 2010, Rail-Term Corporation request for documents to be
included in Record on Reconsideration of B.C.D. 10-33.
6) August 3, 2010, acknowledgement of Rail-Term Corporation’s request
for reconsideration of B.C.D. 10-33, and grant of thirty days to review
record and submit additional evidence, with Index to Record.
7) August 14, 2006, questionnaire submitted to Rail-Term Corporation.
8) Rail-Term Corporation’s initial response dated September 7, 2006.
9) 2™ request for questionnaire response, dated September 21, 2006.

10) Rail-Term Corporation Request for Extension, da;ced October 26, 2006. .
11) Rail-Term Corporation Novemiaer 16, 2006, reply to questionnaire.

-12) Request for additional information, dated February 28, 2007.
13) Response from Rail-Term Corporation, dated April 20, 2007.
B. C.D. 10-33, Rail-Term Corporation, dated April 6, 2010.
Rail-Term Corporation Petition for Reconsideration, dated July 9, 2010.

Dispatching Services Agreement.
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FROM : Sieven A.Bartholo M'"'

General Counsel

A -/ E
UNITED STATES GOVERNMENT . . mua;mn.m E
, AILROAD RETIREMENT BOARD
MEMORANDUM FOR BOARD INFORMATION
NOV 0 2 2010 E
T0 : The Board D
N

SUBJECT : Summary of STB Decision
Docket # FD 35381 Raifl-Term Corp.

This Office was recently notified that the Surface Transportation Board
reached a decision regarding Rail-Term Corporation’s [Rail-Term) Petition
for Declaratory Order. In the petition, Rail-Term sought an order from the
STB declaring that Rail-Term was not a “rail camier” within the meaning of
ihe definifion of “rall canier” at 49 USC Section 10102(5}.

in a decision dated October 8, 2010 [service date of Oclober 12, 2010),
the STB denied Rail-Term’s Petition for Declaratory Order, The STB
explained that In past cases, when the Rairoad Refirement Board referred
a case o the $TB for an STB ruling on whether an entity was a rail canier
under the Interstale Commerce Act, the Railroad Retirement Board would
stay its proceedings to permit the STB to reach ils conclusion. In the
present case, the STB found that the Railroad Refirement Board was
acflively engaged in the Herzog Transit Services appedal in front of the 7t
Circuit Court of Appeals and was aclively engaged in Reconsideration of
Rail-Term's coverage decision. Since the Railroad Retirement Board did
not direcily seek an STB ruling as it had done in the past, the STB declined
1o address an issue already addressed by another Federal agency (the
RRB determined Rail-Tern wcis a covered employer in BCD 10-33), The ST8
further directly cited that it deferred fo the Railroad Retirement Board
because of the pending appeal in the 7% Circuit.

15
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{ have attached a copy of the STB’s decision which denied Raik-Term's

Petition for Declaratory Order for your review.

Attachment
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JouN D. HEFFNER, PLLC
1750 K STREET, N.W.
Surre 200
WasHINGTON, D.C. 20006
Pg: (202 296-3333
FAX: (202) 296-3939

December 6. 2010

Ms. Beatrice Lrerski

{Uinited States Railroad Retirement Board
844 North Rush Street. '
Chicago. L, 60611-2092

RE: Rail-Term Corp.. Employer No. 9116
Annual Notice to Employers-Railroad Unemployment Insurance Aect

Dear Ms. Lzerski;

At the suggestion o' Marguerite Dadabe, Esquire, in the Board's General
Counsel Office. I am writing on behalf of Rail-Term Corp. (“Rail-Term™) in -
connection with a notice dated October 4, 2010. entitled “Annual Netice 1o
I:mployers ~ Railroad Unemploviment Insurance Act.” That notice appears 1o
provide an explanation for the Board's calculation of an emplovers” cantribution
rate for Boyrd-administered unemployment insurance. :

As you may recall. the Board issuced a decision dated April 6. 2610, linding
Rail-term to be a “covered emplover™ for the purpose of Railroad Retirement Act
and Ruailroad Unemployment Insusance Act ("RUHA™) coverage despite the lact
that Rail-Term owns no railroad lines or equipment, provides no railroad services,
and does not hold itself out as a railroad common carrier providing transportation
tor compensation. Accordingly. we filed a timely petition for reconsideration
including a request for a stay of the Board's decision. That petition is still pending.,

www.heffnerlaw.com . j-heffner@verizon.net
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In view of that pending petition as well as any petition tor judicial review
hat would likely follow from any adverse Board ruling on reconsideration. it is
o difficult for Rail-Term to comply with vour notice request. Potentially. Rail-
i A 1ér|;1 could wind up in the untenable positic')n of being responsible for having o

| comply with hoth state and federal unemployment insurance programs as well as
Board's unemployment insurance program. Accordingly, Ms. Dadabo advised
me to write the Baard 1o ask that it stay the reporting requirements of this notice
until Rail-"Term™s stoatus under the RUTA 18 resolved.

the

Please contact me il vou have any questions.
Sincerely yours.
JD-W
ahn D. Heffner

¢c: Mr, Francois Prenovost
Dennis Devaney. sy,
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- UNITED STATES OF AMERICA

RAILROAD RETIREMENT BOARD
844 NORTH RUSH STREET
CHICAGO, ILLINOIS 6061 1-2092

JAN 13 2011

MICHAEL S, SCHWARTZ, CHAIRMAN
VM. SPEAKMAN, JR., LABOR MEMBER
JEROME F. KEVER, MANAGEMENT MEMBER

John D. Heffner, PLLC
1750 K Street, N.W.
Suite 200

Washington, D.C. 20004

-Re:  Request for Administrative Stay
Dear Mr. Heffner:

In your request for reconsideration of the Board’s coverage decision concerning the
status of Rail-Term Corp. as an employer under the Railroad Retirement and Railroad
Unemployment Insurance Acts, you also asked that the effective date of the initial
coverage decision be stayed pending reconsideration. Specifically you stated that
“Rail-Term requests that if the Board does not reverse s initial decision, the Board should
make the date of coverage the date of the forthcoming decision.”

In support of your request, you stated that Rail-Term believes that it is likely to succeed
on the merils of the case. You dlso stated that if the Board’s coverage decision were
allowed to take effect, Rail-Term would have fo “undo g private retirement benefits
system it established"” for its employees. Finally, you stated that no one, including the
pubiic interest, would be harmed by a grant of the requested stay.

Rail-Term's general request for a “stay” must be handied in two distinct parts. The
Railroad Retirement Board does have authority under section 8(k) of the RUIA (45 US.C.

§ 358(k}) to decide not to give retroactive effect to a coverage ruling with respect to
RUIA contributions. Numerous decisions to apply coverdage rulings under the RUIA

without refroactive effect have been made by the Board over the years, (seee.g.,

Board Order 90-149 (Cape Cod and Hyannis Railroad), Board Order 85-53 (Nicolet
Badger Northern Rallroad), Board Order 85-52 {Railroad Concrete Crosstie}, Board -
Order 78-83 (RSTX, Inc.) Board Order 78-30 {Kansas City Southem Railway with respect to
Trans-Mark Services, Inc. and Servitron, Inc,)
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' the Board,
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¥ive coverage under the RUIA have been granted by the Board
evidence suggests that the employer paid taxes under the
Federal/State unemployment compensation system believing in good faith that he was
covered by that system; {2) no benefiis have been paid to the employer's employees -
under the RUIA; and (3) where retroactive coverage would impose undue burden on
the employer, and the state system for no apparent gain. Accordingly, the
rationale adopted by the Board in prior determinations fo limif refroactive effect of
coverage under the RUIA continues to provide a useful framework for analysis of the
request by Railk-Term. in Rai-Term's case, all three prongs are satisfied. There is no
evidence of any unemployment claims by any Rail-Term employee under the RUIA. The
Record further supports that Rail-Term paid unemployment taxes under a State
unemployment system which previously covered ifs employees. The Board's conclusion
that such state taxes were paid due to a good faith belief that Rail-Term is covered by
the state system is supported by the fact that Raik-Term did speak with former Board
employees regarding #s coverage status. Finally, it is clear to the Board that refroactive -
application of coverage under the RUIA would pose an undue hardship on both Rail-
Term and the Board in frying fo determine any reimbursements-to or from the Board for
RalFTerm's employees under state unemployment systems.  Given the considerations
discussed herein, the Board has determined to grant the stay for coverage under the

RUIA.

Rulings on non-refroac
in cases where: (1) the

Coverage under the RRA requires a different analysis. The Board does not have
authority to enforce collection of taxes under the Railroad Retfirement Tax Act (RRTA).
That quthority rests with the Intemal Revenue Service (IRS). The Board is also affected by
20 CFR 211.16 In that coverage for service and compensation purposes under the RRA
is limited 1o the four year period, absent any finding of fraud, preceding the date on
which compensation was required to be repotted to the Board. As previously discussed
in this analysis of the request for stay, the Board has determined that the record does
not support any finding of fraud against Rail-Term. Further, the Board finds that itis
impractical to require Rail-Term to file service and compensation reports while a
Reconsideration Decision is pending. inlight of the circumstances, the Board will grant
a stay of filing of service and compensation reporis under the RRA pending the
outcome of the Board's Decision on Reconsideration. Any retroactivity of service and
compensation will be determined by the Reconsideration Decision.

FOR THE BOARD
Beairice Ezerski
Secretary to the Board
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UNITED STATES OF AMERICA

IUXH;RCLAI)ICETHICELIEbEDINJAIcD
844 NORTH RUSH STREET
CHICAGO, ILLINOIS 60611-2092

JAN 28 2011

BoARD MEMBERS:

MICHAEL S, SCHWARTZ, CHAIRMAN
VM. SPEAKMAN, JR., LABOR MEMBER
JEROME F. KEVER, MANAGEMENT MEMBER

Mr. John D. Heffner, PLLC
1750 ‘K Street, N.W.
Suite 200
Washington, D.C. 20006
Re: Rail-Term Corporation
Dear Mr. Heffner:
Enclosed is a copy of the decision of the Board on reconsideration

of the status  of Rail-Term Corporation.as an employer under the

Railroad Retirement Act and the Railroad Unemployment Insurance

Act.
Sincerely,
FOR THE BOARD M
Beatrice Ezerski
Secretary to the Board
Enclosure
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B.C.D. 11-14 . JAN 28 2011

EMPLOYER STATUS DETERMINATION - DECISION ON RECONSIDERATION
Rall-Term Corporation

This Is the decision on reconsideration of the Railroad Retirement Board {hereinafter the
Board) of its defermination dated April 6, 2010 (B.C.D. 10-33) pursuant to 20 CFR 259.3(q)
concerning the status of Rail-Term Corporation [Rail-Term} as an employer under the
Railroad Retirement Act {45 U.S.C. s 231 et seq.} (RRA} and the Railroad Unemployment
Insurance Act (45 US.C. s 351 et seq.) (RUIA) (the RRA and RUIA are hereinafter
collectively referred to as “the Acts”).

In its decision dafed April 4, 2010, a majority of the Board determined that Rail-Term is a
covered employer with respect o its train dispatching employees since that operafion
consisted of common cariage by rail in interstate commerce due to the integral nature
of train dispatching to the overall operation of movement of goods by rail. The Board
affirms and adopts ifs initial decision dated Aprit 6, 2010 with the following additional
comments set out below.

On July 9, 2010, Rail-Term filed with the Secrefary of the Board a Petition for
Reconsideration of Board Coverage Determination {"B.C.D.") 10-33 pursuant fo 20
C.F.R, 259.3(qa). In its pefifion, Rail-Term requested the Board fo reconsider and reverse
its determination in B.C.D. 10-33 and find that RaitTerm is not a covered employer
under the Acts because the dispaichers employed by RailTerm are similar to other
independent confractors not found to be covered employees in other cases.
Additionally, RaikTerm requested a stay of any applicable requirements to report
service ,and compensation pending the Board's decision in the Pefition for
Reconsideration of B.C.D. 10-33.

L PRIOR BOARD PROCEEDINGS

In rendering this decision, the Board adopts and hereby incorporates the prior Board
proceedings as stated in the Board's initial decision rendered April 6, 2010. In addition
to those proceedings, the following actions have occurred and are part of the record
concerning the present case. After Rail-Term filed its Pefition for Reconsideration, Rail-
Term filed a Petition for Declaratory Relief with the Surface Transportation Board {STB} on
June 3, 2010. The Petition sought a Declaratory Order by the STB that Rail-Term was not
a “rail carrier" within the meaning of the LC.C. Termination Act, 49 USC 10102(5).
Subsequently, the STB declined to rule {order issued October 8, 2010) on this issue since
it was pending before the Board and determined that the Board's ruling would control
Rail-Term's status under the Acts. Additionally, on October 22, 2010, the United States
Court of Appeals for the Seventh Circuit issued a decision in Herzog Transit Services, et
al. v. U.S. Railroad Retirement Board, which was a case that aiso determined the siatus
of train dispatchers. Both the Board and Rail-Term cited to the “Herzog" case in prior
decisions and arguments. In denying Herzog’s Petition for Review and upholding the
Board's final Agency Decision, the United States Court of Appeais for the Seventh
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Circuit ruled that Herzog was, insofar as it performed the dispatching function for
interstate trains, o covered employer under the Acts.

i ARGUMENT

Inifially, it should be noted that Rail-Term, in its petition for reconsideration, does not
raise any new issues which were not previously adjudicated by the Board in its April 6,
2010 inifial decision. Rail-Term has expanded upon ifs previous argument that Rail-Term
is not a “rail carmier” under the Acts and that its dispatchers are not under the confrol of
the rail carmier clients. whom it serves. In the Petition for Reconsideration, Rail-Term
presents its basic argument in four parts. 1) Rail-Term is not a Rail Carrier under the ICC
Termination Act. 2) The Board's ruling is materially wrong because it violates the plain
longuage of the stafute. 3} The Board's rellance on selective Federal Railroad
Administration regulations as a basis for jurisdiction Is misplaced. 4] The Board ered by
basing its decision on precedent that is either inapposite or wrongly decided while
ignoring other precedent favorable {o Rail-Term.

Additionally, Rail-Term then requested that the Board stay proceedings until the
decision on reconsiderafion is reached. The Petition also included arguments that
relied upon two matters that had not yet been decided: 1) an assumption that the ST8
would determine that Rail-Term is not a “rail canmier” and 2} an assumption that the
seventh Circuit would overtum the Board’s decision that Herzog Transit's dispatchers
are covered employees under the Acls. The previously discussed decisions in both of
these cases render these arguments on reconsideration moot. The Board will respond
to the remaining arguments of RaikTerm in its Petifion for Reconsideration.

The majority of the Board rendered ifs April 6, 2010 decision with respect 1o the status of
Rail-Term as an employer under the Acts by finding that the fradifional work of
dispatching has been performed by employees of individual railroads; however,
although modem business decisions have created situations where dispatching s
performed by a separate enfity, the work is essentially the same. The dispatcher
confrols the movement of the trains and no rairoad can fulfilt its common carrier
obligation unless ifs frains move; therefore, dispatching Is an integral part of the
operation of a common canier. The Board found on this basis that Rail-Term is itself @
rail carrier within the definition of an employer under the Acts.

Dispatchers conirol the movement of freight or passengers over rall lines. The Board
recognizes that Rail-Term does not, itself, operate the trains, but it does direct engineers
in the movement of frains. Without an order from a dispatcher, a frain does not move
and cannot deliver its freight or passengers. Dispatching is a crucial component of the
movement of freight or passengers from point A to peint B. In other words, a railrood
cannot fulfill its obligation to provide raill service without dispatching services. Similar to
the situation where a carler contracts with another entity to operate its frains, which
results. in the Board finding the contractor to be an employer, a contractor that
provides the essential operating service of dispatching for an empltoyer may be found
to be an employer under the RRA and RUIA. In B.C.D. 02-12, the Board held that a
commuter authority that provided dispatching services for the Union Paclfic, Amtrak,
and Burlington Northemn Santa Fe was a covered employer with respect to the “carrier
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services", i.e. dispaiching, that it provided to the Union Pacific, Amirak, and 8NSF. In
B.C.D. 03-38, the Board found that a company that provided temporary operating
personnel, including engineers, conductors, frainmen, and dispatchers, to a.rail carrier
employer was itself a rail canier employer. In reaching its decision in B.C.D 03-38, the
Board cited an earlier decision in B.C.D. 03-23 that had concluded that an entity that
contracts fo provide rail operations on behalf of another is an employer. '

Turning to Rail-Term’s specific arguments on reconsideration, Rail-Term states that it is
not a rail carrier within the meaning of the ICC Termination Act (ICCTA) in ifs first
argument. 1t finds support for this argument in two STB decisions that Rail Term argues
describe what the STB considers to be a “rail canier" under an act which the STB
administers.

However, this argument misses the point. In determining what constitutes a rail carrier
under the RRA and RUIA, the threshold inquiry begins with what constitutes a rail carrier
subject to STB jurisdiction, but it does not end there. This is because the regulatory
schemes of the RRA and ICCTA are not symmetrical, Standard Office Buildings
Corporation v, United States, 819 F.2d 1371, 1378 (7" Cir. {1987). By virtue of the control
that it exercises over the movement of frains, RaikTerm is a rail carier within the
mearting of thaf term under the RRA and RUIA. To hold otherwise would allow for easy
erosion of the RRA and RUIA by parsing out inferstate transportation by rail to non-
covered entifies.

Further, the Board finds that consideration of the all the subsections of the Railroad
Retirement Act's definition of "employer" at 45 USC Section 231 (a) {1) makes clear that
"congress envisioned a broad retirement program for employees playing many roles
within the raifroad industry.” (see Herzog v.. pg. 18 citing USRRB v. Fritz 449 U.S. 166 {1980}
which noted that the Act was intended to beneflt people who pursued careers in the
rail industry.) :

As the Seventh Circuit further stated in Herzoa:

Our colleagues in the District of Columbia Circuit have put it, The statute has o
“broad purpose” and a "protective character.” Cheney R.R. Co., 50 F.3d at
1078. As the judges of the Disfrict of Columbia Circuit also have said, the
legislative history supports a reading of the text that glves effect o Congress's
clear intent that this benefit statute “be construed broadly." Id. at 1077-78.
Secondly, as we recognized in Livingston Rebuild Cenier, inc. v. Railroad .
Retirement Board,- 970 F.2d 295, 298-99 (7% Cir. 1992), the provisions of this
statutory scheme are not to be constrained by the business models common at
the time of the passage of the Act. Unless and until Congress deems otherwlse,
they are equally applicable to foday's rairoad industry and the organizational
relationships of foday’s business environment, which reflect, among other
factors, increased competifion and the increased frequency of intrastate
commuter lines sharing trackage and other facilities with participants in the
Nation's interstate railway system. [t Is not unusual for an entity, the activities of
which generally do not involve interstate fransportation, to perform a particular
function that is an integral part of interstate fransportation by rail and that
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therefore is subject to the Acts. The RRA may have been enacted when dll
functions integral to inferstate transportation usually was performed by cariers or
their affiiates. Today, the rall transportation industry has adopted other
efficiencies. Our duty nevertheless remains the same. We must apply the statute
To ensure individuals performing these integral functions to Interstate Rait
jransportation is covered and thereby effectuate Congress's broad protective
purpose. {Herzeg Pgs. 19 and 20).

The Court's reasoning bolsters the Board's logic in finding Rail-Term {o be @ covered
employer. Simply put, modem developments to the rairoad industry's business model
were not contemplated at the time of enactment of the Acts. The Court explained
that it is the duty of the Board to continue to apply the acts to ensure the inclusion of
individuals performing infegral rail ransportation functions to be covered under the
Acls. 1t is therefore appropriate for the Board to find Rail-Term fo be covered under the
Acts becauss its employees perform the Integrat rail function of dispatching services.

Next, Ral-Term argues that the Board's reliance on selective Federal Railroad
Administration {FRA) reguiafions as c basis for jurisdiction is misplaced. Rail-Term's
argument alleges that the Board is ignoring some FRA regulations while placing undue
weight on others. Specifically, Rai-Term cites that the FRA regulates track safety
standards, raiiroad equipment standards, and locomotive safety standards and that
these entifies that independently confract for these services have been found to be not
covered ynder the Acts administered by the Board. The Board notes that this argument
put forth by RaitTerm misses the fundamental logic pehind the Board's finding. The
decisions cited by Rall-Term in fis footnote 8 on page 15 of its Petition all deal with
maintenance, repalrs, iraining and cerfification, or development of crossing signals.
Although these services are integral to fransportation by rail, they do not constitute
fransportation by rail. Through its dispatching function Rail-Term is moving frains in
interstate commerce which makes it a rail canler subject fo the RRA and RUIA.

Finally. Rail-Term argues that the Board erred in its previous coverage determination by
basing its decision on precedent that is either inapposite or wrongly decided while
ignoring other precedent fqvorable to Rai-Term. RaikTerm argues that the Board
should not have refied upon the Herzog case nor the SCRRA case in support of its
declsion. Further, Rail-Term argues that if the Board would strictly apply the test for
independent contractor status as articulated In the case of Keim V. Chicago, St. Paul,
Minneapolis and Omaha Railway company, 206 F. 2d 831 {8th cir. 1953), the Board
would conclude that the dispatchers employed by Rail-Term are not integrated info the
contracting rairoad's operations and therefore not subject to the control of the
individual railroads for whom Rail-Term performs dispatching services.

This argument by Rail-Term appears to miss the point of the Board's holding in its Aprll 6,
2010 decision. RailkTerm argues in its Petition for Reconsideration that Rail-Term’s
dispatchers are not integrated into the operations of the client rairoads and that ifs
dispatchers are not subject to the control of the client railroads. Rail-Term argues that
they are an independent contractor with numerous rail carier clients. RaikTerm poinis
out that its dispatchers report fo a Rail-Term Supervisor and not 1o the client rail caniers.
Further, Rail-Term cited to a long list of administrative functions that Rail-Term itself

-1562-




-5-

provides to the employee dispatchers that further separates the dispatchers from the
individual rall carier clients.

e assertions again miss the thrust of the Board's initial decision.
g;wl?)veeréstg?sRail-Term are covered under the RRA and RUIA not by virtue of their
reIaF;IoZushlp to the contracting rairoads, but by virfue of their employment relation with
RailTerm, a rail carrier under the RRA and RUIA.

Even If Rall-Term were not considered a carier under the RRA and RUIA, Kelm would
not prevent its employees from being considered employees of the confracting carriers
which are also covered under the RRA and RUIA. This altemate theory was suggested
by the Management Member In his dissent in the inifial decision and was carefully
examined in that decision.

The Board finds that the dispatchers perform a service that is an inextricable part of the
rail carer's mission. The Board previously found that without the services of a
dispaicher, a rail carler's trains cannot run. The job of a dispatcher s as critical to the
operatlon of a raliroad as is that of a locomotive engineer. Because dispaiching is an
Inextricable part of the rail canier's fulfiling its common carier obligation, the Board
continues to find for the reasons explained in our Initial decision that dispatchers who
work for Rail-Term could, In the alternative to Rail-Term being found to be a covered
employer under the Acts, be found to be employees of each railroad for which Rail-
Term provides dispatching services. The arguments set forth by Rail-Term distingulshing
and separating Its dispatchers from the day to day administration of the rail carrier
cllents are noted, but the Board finds that this administrative separation argument does
not address the central finding that the Board has determined that dispatching, in and
of itself, is an inextricable part of the mission of a rail carier.

e

in addition to the four main arguments in s Petition for Reconsideration, Rail-Term
argues that in the past, several “senior and now retired or dead Board officlals” advised
Ral-term that it would not be regarded as a "covered employer.” Rail-Term argues
that it relied on this advice to its defriment, given the April 6, 2010 coverage decision
Issued by the Board. The Board reminds Rail-Term that the agency cannot be estopped
from following the explicit language of the Act by misinformation provided by one of its
employees. See Office of Personnel Management v. Richmond, 4946 U.S. 414 (1990). -
Even If Rai-Term had received a verbal opinion by a Board employee in the past that
the individual Board employee feit that Rail-Term would not be considered a covered
employee, Rail-Term cannot prevent the Board from reaching the opposite conclusion.

l!.—_,u—__a\..—-._.r >

. ‘ I‘. “I‘ - l

RalkTerm also sought a stay of the proceedings while the Board’s decision on
reconsideration was pending. The Board previously granted the stay with regard to

coverdge under the RUIA. The Board concludes that RUIA coverage will begin with the
date of this de;ision on reconsideration.

Finally, the Board notes that it issued a decision finding Rai-Term to be a covered
employer on April 6, 2010. Because upon inquiry Rail-Term commenced dispatching
services in the Unlited States in good faith believing that the Board would not find them
Covered under the RRA and RUIA, the Board modifies its initial decision and finds service
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creditable commencing May 1, 2008, the beginning of the four year period preceding
ihe first day of the month after the month in which the inifial decision was released, see
20 CFR 211.14.

il. CONCLUSION

in summary, RaikTerm employs dispaichers to perform contracted dispatching services
o a number of rail camier clients. The Seventh Circuit and the Board have held that
irain dispatching services are an inexiricable part of a rail carier fulfiling its common
camier obligation. Further, the courts agree that the Board must construe the Acts
broadly to satisfy the Congressional intent of the Acts which has been found to be that
employees performing integral services within the railroad industry are to be covered
under the Acfs. Based on the above stated reasons, the Board affirms on
reconsideration its initial decision of Apri 6, 2010, and concludes that Rail-Term is a

covered employer with respeci to its train dispatching services.

On reconsideration, the Board's inifial decision is offimed.
Original sighed by:
Michael S. Schwariz
V.M. Speakman, Jr.

Jerome F. Kever
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JEROME F. KEVER
MANAGEMENT MEMBER
DISSENT

RAIL TERM CORPORATION

The majority's decision does not contain any additional arguments that persuade me to alter my
position articulated in my dissent in the initial determination, by a majority of the Board, finding Rali
Term to be a covered employer under our Acts. Further, the majority’s finding that Rail Term is an
employer makes moot any further analysls or need to comment on attributing Rail Term employees as

employees of their rait carrier clients.

First, | must comment on a procedural aspect of this matter. Rail Term filed a petition on June 3,
2010 seeking a Declaratory Order from the Surface Transportation Board {STB) declaring Rail Term not
to be a rall carrler within the meaning of 48 U.S.C. 10102(5}. OnJuly 3, 2010, Rail Term filed a request
for reconsideration before this Board and noted that a petition had been filed before the STB. On
October 8, 2010, the STB denied the request citing the fact that the Rallroad Retirement Board did not
refer this matter, or stay their decision, pending a determination by the STB as it didinH &M
International Transportation, Inc. and American Orient Express Railway Co. (Rail-Term Corp. — Petition
for Declaratory Order, Docket No. FD 35381 (October 8, 2010).

While this Board did riot formally stay — nor did petitioner specifically request a stay, the Board
did not immediately act upon the recounsideration request until it learned that the STB denied
Petitioner's request. Reflecting on this, 1 believe we would have been better served had the Board
formally stayed Its proceedings in accordance with review of the STB. Certainly, it's in the best interest
of the public to ensure that there is a level of consistency in interpretations of similar statutory
provisions amongst federal agencies. It may be useful in future cases to foster better communication
between our two agencies. This would certainly avold the potentlal of competing interpretations should

the STB review this matter at a future date.

The substantive arguments contained in the majorty’s decision, mirror those contained in the
initial determination but with updated results of the 7™ Circuit Herzog decision and, as mentioned
above, the decision of the STB. However, as 1 discussed in my prior dissent, the Herzog decision does
not directly bear upon this matter since Herzog, in essence, became a carrier under our Acts as an
application of our prior Railroad Ventures determination. This stemmed from DART having owned the
tracks upon which Interstate freight travels and assuming dispatching functions through its contractor
Herzog. Yet, a recent determination by the STB in the Florida Department of Transportation —
Acquisition Exemption — Certain Assets of CSX Transportation, Docket No. 35110 {December 15, 2010)
found that merely dispatching interstate freight traffic does not necessarily subject one to being a
carrier under the STB's Jurisdiction. It cites a line of cases stemming from its determination in the “State
of Maine” case in 1991. This will undoubtedly present some confusion in interpreting the Herzog case
and applying it to other similar situations.
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While the majority cites a passage from the Herzog decision quoting the words “broad purpose”
and a “protective character” of the Railroad Retirement Acts, Herzog at p. 18, the Court in Herzog also
reaffirmed, that “Congress intended ‘carrier’ to have the same meaning in both these closely related
statutes and that the RRA statute therefore affords no broader coverage than the OCCTA.” (See, Herzog
at p. 13). Therefare, it belies common sense and precedent to find Rail Term to be a carrier where it
does not own or lease tracks, own or lease rall cars or locomotives, and does not hold itself out to the
public as providing interstate transportation services. For these reasons, | again must dissent.

Orlginal signed by:

Jerome F. Kever, Management Member
1/21/11
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LAw OFFICES

JOHN D. HEFFNER, PLLC
1750 K STREET, N.W.
SuiTe 200
WASHINGTON, D.C. 20006
PnH: (202) 296-3333
Fax: (202) 296-3939

March 21, 2011

Steven O. Bartholow, Esq.

General Counsel

United States Railroad Retirement Board
844 North Rush Street

Chicago, IL. 60611-2092

RE: B.C.D. 11-14, EMPLOYER STATUS DETERMINATION-Decision on
Reconsideration, Rail-Term Corporation

Dear Mr. Bartholow:

I'am writing on behalt of Rail-Term Corp. (“RTC™) at the suggestion of
Marguerite Dadabo in the Board's Office of General Counsel. Rob Perbohner in
the Management Member’s office recommended that I contact her to discuss how
to seek an informal stay of a Board decision and she in turn advised me to write
vou. The decision at issue is the Board’s final ruling served January 28, 2011, in
the above-captioned proceeding, finding RTC “an employer” for coverage
purposes under the Railroad Retirement Act (“RRA™) and the Railroad
Unemployment Insurance Act (“RUIA™ or collectively “the Acts”).

During my recent call with Ms. Dadabo. | informed her that RTC would
likely appeal this decision to a United States Court of Appeals inasmuch as we
believe itis arbitrary and capricious and contrary to the plain language of both the
Acts and the 1.C.C. Termination Act (*ICCTA") for the simple reason that RTC is
neither a “carrier by railroad subject to the jurisdiction of the Surface

www.heffnerlaw.com j-heffner@verizon.net



Steven O. Bartholow, Esq.
March 21, 2011
Page two

Transportation Board™ nor “a rail carrier” or “a railroad” as those terms are used
under the ICCTA. During our call Ms. Dadabo suggested the appropriate way to
seek this relief would be for RTC to write your office and informally ask the Board
to stay the effectiveness of its decision pending the outcome of that appeal. My
purpose in writing this letter is to seek this stay. Inasmuch as the Board is familiar
with the facts of this case, I will only review them here to the extent necessary for
your understanding.

RTC is a small privately held Michigan corporation which provides railroad
dispatching services for short line and regional railroad clients in the United States.
Itis a subsidiary of'a Canadian corporation which owns a similar entity located in
Canada that provides such services for Canadian railroads. Significantly, neither
RTC nor its corporate affiliates own any lines of railroad, operate trains. hold
themselves out to provide transportation for compensation, own, lease, or operate
any railroad locomotives or rolling stock. Furthermore, RTC is neither owned by
nor under common control with a rail carrier.

RTC’s sole activities entail the development of a computer-based
dispatching software that it uses to provide dispatching services for its rail carrier
clients and providing those services. In the case of its American operations, RTC
provides these services to its clients from an office in Rutland, VT, where it
employs 8 people. Regarding RTC’s business operations, RTC dispatchers work
directly for RTC. not for its client railroads, and client railroad operating personnel
do not deal directly with RTC dispatchers. As a result, there is no direct control
between RTC and the employees of its client railroads.

When RTC was originally developing its dispatching software and related
services for the railroad industry around 2005, company management contacted the
Board to ascertain whether it was covered under the Acts. Two former Board
employees, Joseph Ellena and Michael Litt, advised that it would not qualify as “a
covered employer.” Relying on that advice, it went to great expense to establish its
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March 21, 2011
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own private retirement benefit system under the assumption that its employees
were covered under the Social Security system.

As a threshold matter, courts and federal administrative agencies have
generally applied a four part test in determining whether or not to grant a stay
pending appeal: 1) whether the petitioner is likely to prevail on appeal, 2) the
irreparable injury the petitioner would experience absent a stay, 3) the Injury any
opponents would experience if a stay is granted, and 4) how the public interest is
best served. Regarding the first element, RTC believes that it would be likely to
prevail upon appeal insofar as the Board's ruling contravenes the “plain meaning”
of the statute, defies common sense, ignores or misapplies past precedent, and
ignores evidence RTC submitted in its filings with the Board. RTC is not an
employer under the Act because it is not a railroad and does not meet the STB’s
test for what constitutes either a railroad or a “rail carrier.” At best. it is providing
certain services that railroads perform for themselves and that noncovered railroad
contractors perform for their railroad clients. The ruling also contradicts the
dissenting opinion of the management member and at least one federal judge (the
dissenting judge in the Herzog Transit case).

Regarding the second and third elements, failure to grant a stay would cause
RTC irreparable harm with no corresponding harm to any other party. RTC seeks
a stay because failure to grant same would require it to continue “in limbo.” by
forcing it to comply with duplicative reporting requirements of both the Board and
the Social Security Administration vastly increasing this small company’s
administrative bookkeeping expenses. Failure to grant a stay would potentially
subject RTC to duplicate retirement taxation schemes (RRTA and FICA) with no
benefit to cither the federal government or RTC. Similarly, a failure to grant this
stay would subject RTC to duplicative unemployment compensation reporting
requirements and taxation under both the RUIA and state and federal
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March 21. 2011
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unemployment compensation schemes applicable to nonrailroad employvers.
Conversely, no one opposes RTC’s request and no employee of any railroad or
RTC will be harmed by granting this stay pending appeal.

Finally, the public interest will be served by granting this stay insofar as
both RTC and the tederal government will both be spared unnecessary and
duplicative paperwork in terms of filings and other work needed to comply with
parallel schemes involving unemployment and retirement benefits.

RTC appreciates your prompt attention to this matter. Please call me if you

have any questions.

Sincerely yours,
@W \ fé —_
John D. Heftner

Cc: Mr. Francois Prenovost
Dennis Devaney, Esq.



X"
UNITED STATES OF AMERICA <
RAILROAD RETIREMENT BOARD
844 NORTH RUSH STREET
CHICAGO, ILLINOIS 60611-2092
GENERAL COUNSEL
APR 20 201
Mr. John D. Heffner
John D. Heffner, PLLC
1750 K Street, N.W.
Svite 200
Washington, D.C. 20006
RE: B.C.D. 11-14, Decision on Reconsideration

Rail-Term Corporation

Dear Mr. Heffner:

This is in response to your letter of March 21, 2011, in which, on behalf of your client Rail-
Term Corporation, you requested a stay of Board Coverage Decision (B.C.D.) 11-14. |
can advise you that on April 18, 2011, the Board granted your request.

Sincerely,

{ Rachel L. Simmons
General Attorney

cc: The Board

@ Printed on recycled paper
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| NARD TS S 6OURS DRAAPEALS.
FOR DISTRICT OF COLUMBIA CIRCUIT

Dennis M. Deva ALED y ryrj J. W4ingarden
also admitted in D.g?yMaW TRFI?RE Z G ” MAR 2 @ ZO&CO nsel

Michael M. Jacob

Jeffrey D. Wilson RECE'VED March 28, 2011 CLERK

HAND DELIVERED STAMP & RETURN

Mr. Mark J. Langer

Clerk of the Court

United States Court of Appeals

for the District of Columbia Circuit -

United States Courthouse 1 ‘1 1 0 9 3
333 Constitution Avenue, N.W.

— . L TR
Wﬁlnrrgto—n“—‘Bﬁ%H, KN <2600

RE: Rail-Term Corp. v. United States Railroad Retirement Board

Dear Mr. Langer:

On behalf of Rail-Term Corp., we are enclosing for filing an original and four copies of a
Petition to Review a Decision of the United States Railroad Retirement Board along with the
required Corporate Disclosure Statement.

We are also enclosing a check payable to the United States Court of Appeal, DC Circuit in
the amount of $450.00 to cover the fee associated with docketing this new case. Please date-stamp
and return to Mr. Heffner the enclosed duplicate copy of this Petition and Corporate Disclosure
Statement.

If you have any questions concerning this filing, please contact Mr. Devaney (248-649-0990)
or Mr. Heffner (202-296-3334).

Respectfully submitted,

DEVANEY JACOB WILSON, PLLC

Dennis M. Devaney

giN D. Hai Flﬁlg}ﬁ{ﬁ
n

D. Hefther
Enclosures

cc: Steven A. Bartholow, Esq.

3001 West Big Beaver Rd., Suite 624 ¢ Troy, MI 48084 ¢ t {248)649-0990 e f (248)649-7155



UNITED STATES COURT OF APPEALS
FOR DISTRICT OF COLUMBIA CIRCUIT

MAR 2.8 2011 N THE Ael AR 26 2011

RECE!VEQ UNITED STATES COURT OF APPEALS
OR THE DISTRICT OF COLUMBIA CIRCUIT ' CLERK

Rail-Term Corp., )
)
Petitioner )
)
v ) No. 11-1093;
) ‘ } v,
United States Railroad ) rs
Retirement Board, )
P - B
Respondent )
)
PETITION FOR REVIEW

Pursuant to 28 U.S.C. Sections 2321, 2322, 2342, and 2344 and Rule 15 of
the Federal Rules of Appellate Procedure, Rail-Term Corp.(“Rail-Term”) hereby
petitions the Court for review of a decision of the United States Railroad

Retirement Board (“Board”) in B.C.D. 11-14, EMPLOYER STATUS

DETERMINATION-DECISION ON RECONSIDERATION Rail-Term

Corporation, dated January 28, 2011. A copy of the Decision is appended to this
petition.

Pursuant to 28 U.S.C. 2344, Rail-Term submits the following information in
support of its petition for review:

1. In its January 28, 2011, Decision, the Board found on reconsideration

that Rail-Term was a “covered employer” with respect to its train dispatching



employees under the RRA and RUIA due to the alleged integral nature of train
dispatching to the overall operation of movement of goods by rail.

2. Venue is proper under 28 U.S.C. 2343.

3.  The Board’s Decision that is the subject of the petition for review is
contrary to law, arbitrary and capricious, and not supported by substantial
evidence. | |

4 Rail-Term was. a party to the proceedings below and is aggrieved.

Rail-Term requests this Court to hold unlawful, vacate, suspend, enjoin, and set
aside the Board’s Decision and grant it such other relief as may be just and proper.
Respectfully submitted,

DEVANEY JACOB WILSON, PLLC

By: @&_&»,\M’@-D_D&Q_r

Dennis M. Devaney

3001 W. Big Beaver Road, #624
Troy, Michigan 48084

(248) 649-0990 / F: (248) 649-7155
Attorneys for Rail Term Corp.

JOHN D. HEFFNER, PLLC

By:_%; Stbh/fe—

D. Heffhet
1750 K Street, N.-W., #200
Washington, D.C. 20006
(202) 296-3334
Attorney for Rail Term Corp.

Dated: March 28, 2011



CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the foregoing Petition
for Review by overnight mail and electronic mail upon Steven A. Bartholow, Esq.
General Counsel of the United States Railroad Retirement Board, 844 North Rush
Street, Chicago, IL 60611-2092.

Dated at Washington, D.C., this ?Bth day of March, 2011.

A ‘®r \&
D. H e
John D. Heffneér, PLLC
1750 K Street, N.W.
Suite 200
Washington, D.C. 20006
(202) 296-3334



L.Aw OFFICES

JOHN D. HEFFNER, PILLC
1750 K STREET, N.W.
SvuiTe 200
WASHINGTON, D.C. 20006
Pu: (202) 296-3333
FaAX: (202) 296-3939

April 20, 2011

BY ELECTRONIC FILING

Mr. Mark J. Langer

Clerk of the Court

United States Court of Appeals

for the District of Columbia Circuit
United States Courthouse

333 Constitution Avenue, N.W.
Washington, D.C. 20001-2866

RE: 11-1093, Rail-Term Corp. v. United States Railroad Retirement
Board

Dear Mr. Langer:

On behalf of Rail-Term Corp., Petitioner, and pursuant to the clerk’s order
entered March 30, 2011, I am filing the following documents:

Petitioner’s docketing statement

Petitioner’s certificate as to parties, etc.

Petitioner’s statement of issues

Petitioner’s deferred appendix statement

Petitioner has no procedural motions at this time and it filed a copy of the
agency decision with its Petition for Review.

If you have any questions concerning this filing, please contact me at the
number beJow or, in my absence, James Savage at (202) 296-3335.

Respectfully submitted,
SF@%@Q\f
ohn D. Heftner

www.heffnerlaw.com j-heffner@verizon.net
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cc:  Steven A. Bartholow, Esq.
Dennis M. Devaney



UNITED STATES COURT OF APPEALS
DisTRICT OF COLUMBIA CIRCUIT

333 Constitution Avenue, NW
Washington, DC 20001-2866
Phone: 202-216-7000 { Facsimile: 202-219-8530
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IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Rail-Term Corp.,
Petitioner
V.
United States Railroad
Retirement Board,
Respondent

No.11-1093

e N T RN AN,

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED
CASES

1. Parties and Amici

The sole party who appeared before the Railroad Retirement Board

was:

Rail-Term Corp.

r2

Rulings Under Review. The ruling of the Railroad Retirement Board

at issue before this Court is B.C.D. 11-14, EMPLOYER STATUS

DETERMINATION-DECISION ON RECONSIDERATION Rail-

Term Corporation, dated January 28, 2011, a copy of which was

attached to the Petition for Review.



This case involves a decision by the three member United States
Railroad Retirement Board (“RRRB” or “the Board”) holding that Rail-
Term Corp. (“Rail-Term”) is an “employer” and a “rail carrier” for the
purpose of coverage under the Railroad Retirement Act and the Railroad
Unemployment Insurance Act (collectively “the Acts”). The Board arrived
at this finding despite the fact that Rail-Term does not own or operate any
railroad equipment or rail lines and is not licensed to and does not hold out
to perform any rail service on any rail line. Rail-Term’s sole activity is
providing computer software used by rail clients for dispatching trains and
by providing to its rail carrier clients people in Rail-Term’s employ to
provide those services to its clients. The Board rendered its initial decision
on April 6, 2010, and affirmed that decision with some modifications on
January 28, 2011. The management member dissented from both decisions.

No party opposed Rail-Term in the proceedings before the Board.

3. Related Cases. The case on review was not previously before this
court or any other court. There is no related case pending in this

Court or in any other court of which counsel is aware.



Dated: April 20, 2011

Respectfully submitted,

RAIL-TERM CORP.

By: %,_:&éq fo """~
John B. Heffner

James M.S. Savage
John D. Heffner, PLLC
1750 K Street, N.W.
Suite 200

Washington, D.C. 20006
(202) 296-3333

By: Decosk (o be—b\»ﬁ_! Ag ()59-(
Dennis M. Devaney

Devaney Jacob Wilson, PLLC

3001 West Beaver Rd.,

Suite 624

Troy, MI 48084

(248) 649-0990
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IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Rail-Term Corp., )
Petitioner )
V. )  No.11-1093
United States Railroad )
Retirement Board, Respondent )
)

STATEMENT OF ISSUES TO BE RAISED

1. Whether the Railroad Retirement Board’s decision served January 28, 2011,
finding Rail-Term Corp. to be an “employer” covered by and a “rail carrier”
subject to the Railroad Retirement Act and the Railroad Unemployment
Insurance Act is contrary to law.

2. Whether the Railroad Retirement Board’s decision served January 28, 2011,
finding Rail-Term Corp. to be an “employer” covered by and a “rail carrier”
subject to the Railroad Retirement Act and the Railroad Unemployment
Insurance Act is arbitrary and capricious.

3. Whether the Railroad Retirement Board’s decision served January 28, 2011,
finding Rail-Term Corp. to be an “employer” covered by and a “rail carrier”
subject to the Railroad Retirement Act and the Railroad Unemployment

Insurance Act is supported by substantial evidence.



Dated: April 20, 2011

Respectfully submitted,

RAIL-TERM CORP.

By: 4‘“ M’/}Y T
John D* Heffner VY

James M.S. Savage

John D. Heffner, PLLC

1750 K Street, N.W.

Suite 200

Washington, D.C. 20006
(202) 296-3333

By: Dewasc  [Ax. b@,\lo.\-ev) /av 99"’%’
Dennis M. Devaney

Devaney Jacob Wilson, PLLC

3001 West Beaver Rd.,

Suite 624

Troy, MI 48084

(248) 649-0990




IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Rail-Term Corp.,
Petitioner
V.
United States Railroad
Retirement Board, Respondent

No.11-1093

\-/vvvvv

STATEMENT AS TO WHETHER A DEFERRED
APPENDIX WILL BE UTILIZED

A deferred Appendix will be utilized.

Respectfully submitted,

RAIJL-TERM CORP.

By: QA %S%»( {-"/\
J ohn\Ib. Heffner V/

James M.S. Savage

John D. Heffner, PLLC
1750 K Street, N.W.

Suite 200

Washington, D.C. 20006
(202) 296-3333

By: De_u.,.)._c (A bQ\IOAAGLT

Dennis M. Devaney

Devaney Jacob Wilson, PLLC
3001 West Beaver Rd.,

Suite 624

Troy, MI 48084

(248) 649-0990

Dated: April 20, 2011



CERTIFICATE OF SERVICE
I hereby certify that I have this day served a copy of the foregoing
documents (1) Agency Docketing Statement, (2) Certificate as to Parties, Rulings,
and Related Cases, (3) Statement of Issues to be Raised, and (4) Deferred
Appendix Statement by overnight mail and electronic mail upon Steven A.
Bartholow, General Counsel of the United States Railroad Retirement Board, 844

North Rush Street, Chicago, IL 60611-2092.

Dated at Washington, D.C., this 20th day of April, 2011.

(L —

John D. Heffner

John D. Heffner, PLLC
1750 K Street, N.W.
Suite 200

Washington, D.C. 20006
(202) 296-3334




IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Rail-Term Corp., )

Petitioner )

V. ) No.11-1093

United States Railroad )
Retirement Board, Respondent )

PETITION TO REVIEW ORDER OF
THE RAILROAD RETIREMENT BOARD

REPLY OF RAIL-TERM CORP.
TO MOTION OF
AMERICAN TRAIN DISPATCHERS ASSOCIATION

Respectfully submitted,

John D. Heffner

John D. Heffner, PLLC
1750 K Street, N.W.
Suite 200

Washington, D.C. 20006
(202) 296-3334

Dennis M. Devaney

Devaney Jacob Wilson, PLLC
3001 West Beaver Road

Suite 624

Troy, MI 48084

(248) 244-0171

Dated: August 15, 2011



IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Rail-Term Corp., )

Petitioner )

V. ) No.11-1093

United States Railroad )
Retirement Board, Respondent )

PETITION TOREVIEWORDEROF
THE RAILROAD RETIREMENT BOARD

REPLY OF RAIL-TERM CORP.
TO MOTION OF
AMERICAN TRAIN DISPATCHERS ASSOCIATION

Pursuant to Fed. R. App. P. 29(a), the American Train Dispatchers
Association (ATDA”) filed a motion with this Court August 3, 2011, to submit a
brief as amicus curiae in support of the United States Railroad Retirement Board
(“the Board”) affirming its ruling issued on January 28, 2011, that Petitioner Rail-
Term Corp. (“Rail-Term”) is an “employer” covered by the Railroad Retirement
Act, 45 U.S.C. 231 et seq., (“RRA”) and the Railroad Unemployment Insurance
Act, 45 U.S.C. 351 et seq., (“RUIA™). ADTA’s motion indicates that the Board
neither objects nor consents to ADTA’s amicus filing. ADTA correctly indicates

that Rail-Term opposes that request.



Rail-Term has been a party to proceedings before the Board going back as
early Aug. 14, 2006, when it received its first inquiry letter from a member of the
Board’s staff seeking information about services that Rail-Term performs for the
railroad industry. The Board issued its initial decision on April 6, 2010, finding
Rail-Term to be covered under both the RRA and RUIA. [ssuance of that decision

should have alerted ADTA to be on notice to watch for additional pleadings to be

submitted To and decisions to be issued by the Board. Yet ADTA took absolutely
no action to participate in any future proceedings nor did it contact Rail-Term to
the best of the knowledge of the undersigned counsel. On Jan. 28, 2011, the Board
issued its final decision finding coverage under both of the Acts and substantially
affirming its previous ruling. Again, ADTA took no action. In fact, ADTA took
no action after this Court issued its initial scheduling order. It waited until July 29
to advise the undersigned counsel that it wanted to submit an amicus brief and
requested Rail-Term’s consent to that filing.

The Court should deny ADTA’s request for two reasons. First, participation
in these proceedings should be denied because ADTA failed to participate in the
proceedings before the Board and did not submit a timely intervention request in
these appellate proceedings. Second, since ADTA is a trade association that only
represents dispatchers who work for rail carriers, its membership is not directly

affected by these proceedings. Rail-Term does not employ any former rail industry



dispatchers and does not solicit the rail industry to fill empty dispatcher positions.
Therefore ADTA and its members have no legal stake in this case.
Accordingly, the Court should deny ADTA’s Motion.
Respectfully submitted,
/s/ John D. Heffner

John D. Heftner
John D. Heffner, PLLC

1750 K Street, N.W.
Suite 200

Washington, D.C. 20006
(202) 296-3334

/s/ Dennis M. Devaney

Dennis M. Devaney

Devaney Jacob Wilson, PLLC
3001 West Beaver Road

Suite 624

Troy, MI 48084

(248) 244-0171

Dated: August 15, 2011



CERTIFICATE OF SERVICE

I, John D. Heffner, hereby certify that on this day August 15,2011, a copy
of the Reply of Rail-Term Corp. to the “Motion of American Train Dispatchers
Association For Leave to File Brief as Amicus Curiae” was sent electronically and
by first class mail, postage prepaid, to:

Steven Bartholow, Esq.
Rachel Simmons, Esq.

“United States Railroad Retirement Board
844 Rush Street,
Chicago, IL 60611

Michael S. Wolly, Esq.
Robert E. Paul, Esq.

1025 Connecticut Ave., N.W.
Suite 712

Washington, D.C. 20036
202-857-5000

/s/ John D. Heffner
John D. Hefther
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UHnited Btates Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 11-1093 September Term, 2011

Filed On: November 14, 2011

RAIL-TERM CORP.,
PETITIONER

V.

RAILROAD RETIREMENT BOARD,
RESPONDENT

Before: GARLAND and KAVANAUGH, Circuit Judges, and GINSBURG, Senior Circuit Judge

ORDER

Upon consideration of the petition for review and the briefs and oral arguments of the
parties, for the reasons explained in the accompanying memorandum, it is

ORDERED that the petition for review be held in abeyance pending further order of the
court to allow Rail-Term to petition the Surface Transportation Board for a declaratory order on
the question whether Rail-Term is a “rail carrier” under 49 U.S.C. § 10102(5).

Rail-Term is directed to submit a report to this court on the status of its filings with the
Surface Transportation Board no later than 30 days from the date of this order. The parties are
directed to file motions to govern further proceedings in this case no later than 30 days after the
Surface Transportation Board issues a decision on Rail-Term’s filings.

PER CURIAM
FOR THE COURT:
Mark J. Langer, Clerk
BY: /s/

Jennifer M. Clark
Deputy Clerk
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MEMORANDUM

Rail-Term petitions for review of an Order of the Railroad Retirement Board (RRB) holding
it is a “carrier by railroad” within the meaning both of the Railroad Retirement Act, 45 U.S.C. §
231 et seq., and of the Railroad Unemployment Insurance Act, 45 U.S.C. § 351 et seq.,
(hereinafter together referred to as the Railroad Acts) and holding in the alternative Rail-Term’s
dispatchers are “employees” of Rail-Term’s client railroads under the same Acts. Because the
former holding turns upon the resolution of a legal issue within the primary jurisdiction of the
Surface Transportation Board (STB), we refer the issue to that agency. Pending the STB’s
resolution of the issue, we shall hold Rail-Term’s petition for review in abeyance.

Rail-Term provides “outsourced” dispatching services that rail carriers historically have
performed “in house.” Rail-Term’s client railroads provide daily scheduling orders to Rail-
Term’s Director of Rail Traffic Control, who then relays those orders to dispatchers employed by
Rail-Term. Pursuant to those instructions, Rail-Term’s dispatchers authorize the railroads’
engineers and other employees, such as maintenance crews, to occupy particular tracks at specific
times throughout the day.

The RRB held Rail-Term is an “employer” subject to the Railroad Acts because its
“dispatchers have the ultimate control over the movement of the trains of its rail carrier
customers.” Both the Railroad Acts define an “employer” as a carrier by rail subject to “the
jurisdiction of the Surface Transportation Board.” See 45 U.S.C. § 231(a)(1)(i) (Railroad
Retirement Act); 45 U.S.C. § 351(b) (Railroad Unemployment Insurance Act). The Interstate
Commerce Commission Termination Act (ICCTA), which in turn prescribes the jurisdiction of
the STB, defines a “rail carrier” as anyone “providing common carrier railroad transportation for
compensation.” 49 U.S.C. § 10102(5). In this respect, therefore, interpretation of the Railroad
Acts necessarily turms upon interpretation of the ICCTA, as to which the STB is the agency with
principal competence, American Orient Exp. Ry. Co., LLC. v. Surface Transportation Bd., 484
F.3d 554, 556 (D.C. Cir. 2007).

Because this case implicates an “issue within the special competence of an administrative
agency,” the doctrine of primary jurisdiction “requires the court to enable a ‘referral’ to the
agency, staying further proceedings so as to give the parties reasonable opportunity to seek an
administrative ruling.” Reiter v. Cooper, 507 U.S. 258, 268 (1993); see Allnet Commc’n Serv.,
Inc. v. Nat’l Exch. Carrier Ass’n, Inc., 965 F.2d 1118, 1120 (D.C. Cir. 1992) (doctrine of primary
jurisdiction based upon “concern for uniformity and expert judgment”). When an issue
“requir[es] the exercise of administrative discretion,” as does the issue whether a provider of
outsourced dispatching services is a “rail carrier” within the meaning of the ICCTA, the
“agenc[y] created by Congress for regulating the subject matter should not be passed over,”
United States v. Western Pac. R. Co., 352 U.S. 59, 64 (1956) (quoting Far East Conference v.
United States, 342 U.S. 570, 574 (1952)).
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Accordingly, we refer to the STB the question whether Rail-Term is a “rail carrier” under
the ICCTA. We shall hold in abeyance Rail-Term’s petition for review to allow Rail-Term to
file with that agency a petition for a declaratory order on the matter pursuant to 5 U.S.C. § 554(c)
and 49 U.S.C. § 721.

We do not reach the RRB’s alternative holding that Rail-Term’s dispatchers are
“employees” of the railroads for which Rail-Term provides dispatching services. Whether Rail-
Term is a proper party to challenge that alternative holding is unclear because the record does not
indicate whether Rail-Term or the railroads for which it provides dispatching services would be
required to contribute on behalf of those employees to the retirement and unemployment funds
administered by the RRB. If the STB determines Rail-Term is not a “rail carrier,” then we shall
turn to the questions raised by the RRB’s alternative holding and Rail-Term’s standing to
challenge it.
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RAIL-TERM CORP.,

Petitioner
V.
UNITED STATES RAILROAD RETIREMENT BOARD,
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PETITION TO REVIEW ORDER OF
THE RAILROAD RETIREMENT BOARD

STATUS REPORT
Respectfully submitted,
RAIL-TERM CORP. #

John D. Heffner
Strasburger & Price, LLP
1700 K Street, N.W.
Washington, D.C. 20006
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Dennis M. Devaney
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Dated: December 14, 2011
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

RAIL-TERM CORP., )
)

Petitioner, )

V. ) Appeal No. 11-1093

)

UNITED STATES RAILROAD )
RETIREMENT BOARD, )
)

Respondent. )

REPORT

To the Honorable, the Judges of the United States
Court of Appeals for the District of Columbia Circuit:
(Judges Garland and Kavanaugh, Circuit Judges and Judge Ginsburg,
Senior Circuit Judge)

In accordance with the Order and Memorandum of the Court dated
November 14, 2011, counsel for Rail-Term on December 1, 2011 met with
staff of the Surface Transportation Board (“STB”) to inform them of the
Court’s Order and to notify the STB that Rail-Term intended to re-submit a
Petition for Declaratory Relief to the STB to obtain the Board’s position on
whether Rail-Term would be considered a “ rail carrier” under 49 U.S.C. §
10102(5).

Rail-Term’s Petition for Declaratory Relief is being filed with the

STB today contemporaneously with this Report to the Court. A copy of

3740813.2/SP/24997/0101/121311
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Rail-Term’s Petition is attached for the Court’s information.

Counsel for Rail-Term will inform the Court as soon as it receives the
Surface Transportation Board’s statutory interpretation. At that time and in
accordance with the Court’s Order, Rail-Term will file appropriate motions.

Respectfully submitted,

RAIL-TERM CORP.

/s/ John D. Heffner

John D. Heffner
Strasburger & Price, LLP
1700 K Street, N.W.
Suite 640

Washington, D.C. 20006
(202) 742-8607

/s/ Dennis M. Devaney
Dennis M. Devaney

Devaney Jacob Wilson, PLLC
3001 West Beaver Road

Suite 624

Troy, MI 48084

(248) 244-0171

Dated: December 14, 2011

3740813.2/SP/24997/0101/121311
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

RAIL-TERM CORP., )
)

Petitioner, )

v. ) Appeal No. 11-1093

)

UNITED STATES RAILROAD )
RETIREMENT BOARD, )
)

Respondent. )

CERTIFICATE OF SERVICE
I hereby certify that on December 14, 2011, I electronically filed the
foregoing with the Clerk of Court for the United States Court of Appeals for the
District of Columbia Circuit by using the appellate CM/ECF system, and sent to
the Clerk of Court, by hand delivery, the required number of paper copies, and
served a copy of the foregoing on the counsel of record listed in the appellate

CM/ECF system.

/s/ Dennis M. Devaney

Dennis M. Devaney

Devaney Jacob Wilson, PLLC
3001 West Beaver Road

Suite 624

Troy, MI 48084

(248) 244-0171
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 35582

RAIL-TERM CORP.
PETITION FOR A DECLARATORY ORDER

Submitted by

John D. Heffner
Strasburger & Price, LLP
1700K Street, N.W.
Suite 640

Washington, D.C. 20006
(202) 742-8607

Dennis M. Devaney

Devaney Jacob Wilson, P.L.L.C.
3001 W. Big Beaver Road

Suite 624

Troy, MI 48084

(248) 244-0171

Dated: December 14, 2011

EXPEDITED HANDLING REQUESTED
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 35582

RAIL-TERM CORP.
PETITION FOR A DECLARATORY ORDER

INTRODUCTION

Pursuant to 5 U.S.C. 554(¢) and 49 U.S.C. 721(a), Rail-Term Corp.
(“Rail-Term”) files this Petition for a Declaratory Order seeking a ruling
from the Surface Transportation Board (“the STB”) that it is not a “rail
carrier” within the meaning of the I.C.C. Termination Act (“ICCTA”), 49
U.S.C. 10102(5). Rail-Term submits this Petition as directed by the United
States Court of Appeals for the District of Columbia Circuit in its Order and
Memorandum dated November 14, 2011." A copy of that decision is
attached here as Exhibit A. Rail-Term requests expedited handling by the
STB since the matter is held in abeyance by the D. C. Circuit pending the

STB determination.

! Cited as “November 14 Order and Memorandum.”
2

3740141.5/5P/24997/10101/121411
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BACKGROUND

As the STB will recall from the previous declaratory relief request
submitted by the Petitioner on June 3, 2010, Rail-Term is a small privately
held Michigan corporation and a subsidiary of Canadian corporation Rail-
Term Inc. Rail-Term Inc., and subsidiaries Rail-Term and Centre Rail-
Control Inc., are engaged in a variety of business activities that support the
railroad industry in both the United States and Canada. As relevant here,
Rail-Term and its sister corporation in Canada, Centre Rail-Control Inc.,
provide dispatching software and dispatching services for short line and
regional freight railroads and for VIA RAIL CANADA, Canada’s national
passenger railroad. Rail-Term does not own any lines of railroad, operate
trains, hold itself out to provide transportation for compensation, or own,
lease, or operate any railroad locomotives or rolling stock, or hold any sort
of license from the STB to operate as a rail carrier or common carrier by
railroad in the United States.

More specifically, Rail-Term develops computer-based dispatching
software and provides dispatching services for several American short line
railroads from an office in Rutland, VT. In effect, Rail-Term’s rail carrier

clients have “outsourced” to Rail-Term the dispatching functions that they

3

3740141.5/5P/24997/0101/121311
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could otherwise provide “in house.” Rail-Term currently employs 7 people
in its US office and, along with its corporate parent and Canadian sibling,
employs about 100 people overall. Rail-Term provides dispatching services
in the United States for the Aberdeen Carolina and Western Railway Inc.,
Carolina Coastal Railway, St. Lawrence and Atlantic Railroad (a Genesee &
Wyoming subsidiary), Royal Gorge Express, LC, Washington and Idaho
Railway, and short line holding company, Omni-Trax, Inc., and its
subsidiary railroads. Neither Rail-Term, Rail-Term Inc., nor Centre Rail-
Control Inc., own, are owned by, or are under common control with any rail
carrier in the United States or Canada.

The need for this declaratory ruling dates back to April 6, 2010, when
Rail-Term received an initial decision from the United States Railroad
Retirement Board (“RRBD”)? finding it to be a “carrier employer” under the
Railroad Retirement Act and the Railroad Unemployment Insurance Act (the
“RRA” and the “RUIA” and collectively “the Acts”). According to the
RRBD in its Initial Decision, there are two alternative statutory bases for

that agency to find that an entity could be considered a “covered employer”

2 Hereafter “the Initial Decision.” Management member Kever dissented stating
that he did not believe that Rail-Term would be considered a carrier by the STB.
Dissenting opinion of Management Kever at page 1, attached hereto as Exhibit B.

4
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subject to its jurisdiction. An entity could be considered an “employer”
subject to the RRBD’s jurisdiction if it is either

(1)  [a] carrier by railroad subject to the jurisdiction of the Surface
Transportation Board (“STB”) or

(2) [a] company which is directly or indirectly owned or controlled
by, or under common control with, one or more employers as
defined in paragraph (i) of this subdivision, and which operates
any equipment or facility or performs any service....in connection
with the transportation of passengers or property by railroad.”

See, 45 U.S.C. 231(a) (1). The RRBD found that Rail-Term was not subject
to its jurisdiction under the second test

[blecause Rail-Term is neither owned by nor under common

control with a rail carrier, a majority of the Board finds that it does not

fall within the second definition of an employer under the Acts.

Nevertheless, the RRBD found Rail-Term a carrier employer under the RRA
and RUIA despite the lack of any common carrier “holding out,” operation
of trains, ownership of railroad lines or equipment, or grant of operating
authority from the STB or the Interstate Commerce Commission. Instead it
premised its finding on “the control that dispatchers have over the motion of
trains.” Initial Decision at 3-4.

Since Rail-Term strongly disagreed with the Initial Decision, it sought

review by filing a petition for reconsideration and administrative stay with

the RRBD on July 9, 2010. Inasmuch as the RRBD has frequently based its

“coverage rulings” finding entities subject to its jurisdiction under the RRA
5

3740141.5/5P/24997/0101/121311
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and RUIA on rulings from the STB, Rail-Term petitioned this agency on
June 3, 2010, for a decision confirming that it is not a “rail carrier” as that
term is used in the ICCTA.

On October 12, 2010, the STB issued a decision denying Rail-Term’s
declaratory order request stating that “the Board need not issue a declaratory
order when another federal agency has ruled on the matter, and the matter
has not been referred to the Board.” More specifically, the STB declined to
issue a ruling because there was no referral from the RRBD and because the
RRBD did not stay its proceedings to permit Rail-Term to obtain the
[Surface Transportation] Board’s views. Furthermore, the STB stated Rail-
Term had not indicated that it has sought reconsideration of the coverage
decision (i.e., the Initial Decision).* The Board also deferred ruling on Rail-
Term’s request in view of the fact that the RRBD’s coverage decision in

Trinity Railway Express—Train Dispatching—Herzog Transit Services® was

pending review in the United States Court of Appeals for the Seventh Circuit

3 The ICCTA speaks in terms of a “rail carrier” whereas the RRA and RUIA use
the term “carrier by railroad.” Rail-Term believes these terms are legally “fungible” and
therefore uses them interchangeably. See note 10 at page 10.

4 In fact, Rail-Term did advise the STB that it was going to seek administrative
reconsideration of the Initial Decision. At lines 5 through 8 of its previous petition to the
STB, Rail-Term stated that “it plans to seek reconsideration of that erroneous ruling by
filing both an administrative appeal with the RRBD and, in the event of a second adverse
RRBD ruling, by seeking judicial review of that agency’s final decision.” June 3 Petition
at page 4.
5 B.C.D. 09-53, Oct. 28, 2009.

3740141.5/SP/24997/0101/121411
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and could affect the RRBD’s future decision on reconsideration of the Rail-
Term coverage decision.®

The RRBD issued its decision on reconsideration on January 28,
2011.7 Over a second dissent by management member Kever, it once again
found coverage for Rail-Term as an employer as a “carrier by railroad” as
well as under an alternate theory that Rail-Term’s dispatcher employees are
also employees of its carrier clients. The RRBD based its holding that Rail-
Term is an employer on the notion that it was providing common carriage by
rail in interstate commerce due to the “integral” nature of train dispatching
to the overall operation of movement of goods by rail. The RRBD
dismissed Rail-Term’s argument that it is not a “rail carrier”’ under the
ICCTA stating,

this argument misses the point. In determining what constitutes a rail

carrier under the RRA and RUIA, the threshold inquiry begins with

what constitutes a rail carrier subject to STB jurisdiction, but it does
not end there. This is because the regulatory schemes of the RRA and
ICCTA are not symmetrical. Standard Office Buildings Corporation v,
United States, 819 F.2d 1371, 1378 (7th Cir. 1987). By virtue of the
control that it exercises over the movement of trains, Rail-Term is a
rail carrier within the meaning of that term under the RRA and RUIA.
To hold otherwise would allow for easy erosion of the RRA and
RUIA by parsing out interstate transportation by rail to non-covered
entities. Reconsideration Decision at page 3.

6 This statement appears to contradict the STB’s previous statement that Rail-Term

had not indicated that it would seek reconsideration of the RRBD’s Initial Decision.
Cited as the “Reconsideration Decision.”
7
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On March 28, 2011, Rail-Term appealed the Reconsideration
Decision to the United States Court of Appeals for the District of Columbia
Circuit. On appeal Rail-Term argued that it could not be a “covered
employer” under the RRA and RUIA because it was not a “rail carrier”
under the ICCTA or a “carrier by railroad” under the RRA and RUIA.

Citing the 7" Circuit’s decision in Herzog Transit Services v. the United

States Railroad Retirement Board,’ Rail-Term emphasized that it could not
be a “rail carrier” under the plain meaning of the statute, that the language of
the ICCTA and the RRA/RUIA is interchangeable, and that Congress
intended for the term “carrier” to have the same meaning under these two

statutes.

At oral argument the Court asked shouldn’t Rail-Term’s carrier status
be resolved by the STB. Rail-Term replied that “we tried to do that” but the
STB “chose not to address that issue.” During further questioning, Judge
Ginsburg cited the primary jurisdiction of the Surface Transportation Board

while acknowledging that the question of Rail-Term’s carrier status was not

624 F.3d 467 (7™ Cir. 2010) hereafter cited as “Herzog Transit.”
8
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referred to the STB by either the RRBD or the Court but “this time it would

be 959

On November 14, 2011, the Court served its Order and Memorandum
holding Rail-Term’s petition for review in abeyance pending further order of
the Court to allow Rail-Term to petition the STB for a determination as to
whether it is a “rail carrier” under 49 U.S.C. §10102(5). The Court referred
that issue to the STB emphasizing that a resolution of that legal issue is
within that agency’s primary jurisdiction. As the Court stated,
“interpretation of the Railroad Acts [the RRA and RUIA] necessarily turns
upon the interpretation of the ICCTA, as to which the STB is the agency

with principal competence.” See, November 14 Order and Memorandum.

ARGUMENT
5 U.S.C. 554(e) and 49 U.S.C. 721, give the STB discretion to issue a
declaratory order to terminate a controversy or remove uncertainty. See,

Norfolk Southern Railroad Company and the Alabama Great Southern

Railroad Company-Petition for Declaratory Order, FD 35196, STB served

March 1, 2010. The issue here is a novel one: whether a company that

supplies services to the railroad industry in the form of train dispatching is a

9
C.

A copy of the relevant pages of the oral argument transcript is attached as Exhibit

9
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“rail carrier”'® within the meaning of §10102(5) of the ICCTA. Rail-Term is
filing this new Petition for Declaratory Relief in accordance with the Court’s
instruction. It contends that this filing to clarify its “rail carrier” status is
consistent with courses of action taken by other parties before the Surface
Transportation Board that had initially been characterized by the RRBD as
“rail carriers” under the ICCTA and therefore “covered employers” for RRA

and RUIA purposes.!’ See, e.g., H&M International Transportation. Inc.-

Petition for Declaratory Order, FD 34277, slip op., STB served November
12, 2003 (cited as “H&AM”), and American Orient Express Railway
Company LLC-Petition for Declaratory Order, FD 34502, slip op., STB
served December 29, 2005(cited as “American Orient Express™). Rail-Term

urges the STB to issue a decision finding that it is not a “rail carrier.”

RAIL-TERM IS NOT A RAIL CARRIER
UNDER THE ICC TERMINATION ACT

Rail-Term’s review of pertinent STB and RRBD decisions indicates
there is little precedent directly on point as to the issue of the rail carrier

status of a vendor of subcontracted services to carrier railroads which

10 The ICCTA uses the term “rail carrier” while the RRA and RUIA use the term
“carrier by railroad.” Rail-Term believes they are one and the same and will use these
terms interchangeably. See, Herzog Transit at 473, where the Court stated “[t]he [RRBD]
seemed to assume, and we see no need to disagree, that Congress intended ‘carrier’ to
have the same meaning for both of these closely related statutes and that the RRA
therefore affords no broader coverage than the ICCTA.”
" Rail-Term does not seek any guidance from the STB as to its status under the
RRA and RUIA, only under the ICCTA.

10
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historically handled such functions “in house”. Compare H&M and
American Orient Express, supra. Both of these STB decisions arose in
connection with coverage status proceedings before the RRBD. According
to the STB’s decision, H&M involved an entity operating warehousing,
distribution, truck terminal, and intermodal facilities at various points in the
United States. H&M provided services for contracting railroads such as the
loading and unloading of trailers and containers and the moving, inspecting,
and securing of trailers. At one of these facilities H&M also moved railcars
around the site using its own switching locomotives. However, H&M did
not operate beyond that facility and was prohibited by its contract with the
serving railroad from providing common carrier rail service. In finding that
H&M was not a “rail carrier” subject to its jurisdiction, the STB held
[t]he Board has jurisdiction over “transportation by rail
carrier.” 49 U.S.C. 10501(a). The term “transportation” is defined to
include a facility related to the movement of property by rail, and
services related to that movement, including receipt, delivery, transfer,
and handling of property. 49 U.S.C. 10102(9) (A), (B). A “rail
carrier” is defined as “a person providing common carrier railroad
transportation for compensation.” 49 U.S.C. 10102(5).
Whether a particular activity constitutes transportation by rail carrier
under section 10501 is a fact-specific determination. H&M’s
intermodal transloading activity could fit within the broad definition
of transportation. [citations omitted] But this is only half of the

statutory requirement for Board jurisdiction under section 10501.

To fall within the Board’s jurisdiction, the transportation activities
must be performed by a rail carrier, and the mere fact that H&M

11
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moves rail cars inside the Marion facility does not make it a rail
carrier. To be considered a rail carrier under the statute, there must be
“a holding out” [emphasis supplied] to the public to provide common
carrier service. [citations omitted] Here, however, H&M’s operations
are performed pursuant to agreements with UP that reserve for UP all
common carrier rights and obligations and that, in fact, specifically
bar H&M from providing common carrier service. Additionally,
H&M has never received, nor sought, a license from the Board for
common carrier freight rail operations under 49 U.S.C. 10901 (or an
exemption from the licensing requirements pursuant to 49 U.S.C.
10502). Further, there is no evidence that H&M has provided any type
of rail service to the public for compensation or otherwise, or held
itself out as willing to do so. Indeed, the record shows that any rail-
related activity performed by H&M is strictly in-plant, for H&M’s
convenience and benefit, and in furtherance of its non-rail primary
business purpose.

By comparison, American Orient Express (“AOERC”) was a
company offering a “rail cruise” vacation experience over the American rail
network using its own passenger rolling stock and on board crews in trains
operated for it under contract by Amtrak. There the STB ruled that AOERC
was a “rail carrier.” It found that AOERC did engage in “transportation” by
handling passengers in railroad equipment that it owned, that its operation of
trains through a contract with Amtrak constituted the provision of railroad
transportation, and that it held itself out to the general public to provide
transportation for compensation. Slip op. at 3-6.

Outside of the RRBD context, there is substantial STB and Interstate
Commerce Commission precedent on the issue of what constitutes “common

carriage.” See, e.g., SMS Rail Service, Inc., FD 34483, STB served January
12
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24, 2005, slip op. at 5, and B. Willis, C.P.A., Inc., FD 34013, STB served
July 26, 2002, slip op at 6. Rail-Term is plainly not “a rail carrier” within
the meaning of the ICCTA under that precedent because it does not (1) own
or use any facility related to the movement of passengers or property by rail,
(2) provide common carrier transportation for compensation, (3) “hold out”
to the public to provide transportation for compensation, or (4) hold any
license or exemption from the STB to perform common carrier rail
operations.

Moreover, Rail-Term is not a “carrier by railroad” under the RRBD’s
precedent insofar as it does not own, lease, or control a rail line or retain the
capacity to operate a rail line or operate as a common carrier or hold
authority from the STB to do so. See, B.C.D. 09-02, Tri-County Commuter
Rail Organization, et al, Jan. 20, 2009, slip op. at pages 3 and 6; B.C.D. 00-
35, Cape Cod Central Railroad, Inc., Sept. 14, 2000; and B.C.D. 03-27,
Northern New England Passenger Rail Authority, March 21, 2003, slip op."
Accordingly, the Surface Transportation Board should find that Rail-Term is
not a “rail carrier” subject to its jurisdiction and should issue a ruling to that

effect.

12 Copies of the pertinent pages of these decisions are attached as Exhibits D
through F.
13
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CONCLUSION

As directed by the Court, Rail-Term requests that the STB grant its

Petition for a Declaratory Order and issue a declaratory ruling finding it not

a “rail carrier” under the ICCTA. Furthermore, Rail-Term requests

expedited handling inasmuch as the Court is holding the appellate

proceeding in abeyance pending the outcome of this declaratory proceeding.

Dated: December 14, 2011

3740141.5/SP/24997/0101'121311
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Respectfully submitted,

ohn D. Heffner
Strasburger & Price, LLP
1700 K Street, N.W.
Suite 640
Washington, D.C. 20006
(202) 742-8607
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Strasburger

ATTORNEYS AT LAW

March 27, 2012

Writer's Direct Dial No: 202-742-8607
Writer's Direct Fax No. 202-742-8697

BY E-FILING

Ms. Cynthia Brown

Chief, Section of Administration
Office of Proceedings

Surface Transportation Board
395 E Street, S.W.

Washington, D.C. 20423

RE: FD 35582, Rail-Term Corp.—Petition for Declaratory Order
Dear Ms. Brown:

I am writing on behalf of Rail-Term Corp. (“RTC”) in connection with the
above-captioned matter. On March 8, 2012, the Board released a decision
instituting a declaratory proceeding directing the parties to supplement the record
by submitting by March 28, copies of their respective filings submitted to the
Railroad Retirement Board (“RRB”) and the United States Court of Appeals for
the D.C. Circuit (“the Court”) in the course of those proceedings.

Concurrently with this letter I am submitting the substantive documents filed
by RTC with the RRB and the Court as well as a letter identifying those
documents. My purpose in writing this letter is to bring to the attention of the
Surface Transportation Board several decisions issued by the RRB defining a
common carrier as “...one that holds itself out to the public as engaging in the
business of transporting people or property from place to place for compensation.
It is the right of the public to demand service that is the real criterion determinative
of an entity’s character as a common carrier.” Moreover, an entity will not be
subject to the RRB’s jurisdiction unless it is acting as a common carrier. GWI
Switching, L.P.

These decisions submitted with this letter include:

Strasburger & Price, LLP

1700 K Street, N.W., Suite 640 * Washington, D.C. 20006.3817 « 202.742.8600 tel * 202.742.8699 fax * www.strasburger.com

Austin « Collin County = Dallas « Houston « San Antonio * New York, N.Y. « Washington, D.C. « Strashurger & Price, SC - Mexico City
3912503.2/SP/24997/0101/032712
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GWI Switching, LP., cited above.

GWI Switching Services, L.P., Decision on Reconsideration
B.C.D. 08-20, Total Logistic Control, LL.C

B.C.D. 11-87, Port of Montana Port Authority

B.C.D. 08-15, Transco Railway Products, Inc., et al

B.C.D. 08-10, Rescar, Inc., et al

While these cases differ factually from that of Rail-Term Corp., the point is
that Rail-Term-just like these other parties- does not hold itself out to the public to
transport people or property for compensation. Accordingly, it is not a rail carrier
for the purposes of the I.C.C. Termination Act.

I would be pleased to provide those additional materials, should the STB
request them.

Respectfully submitted,

%W\

John D. Heffner

Enclosures

cc:  Rachel Simmons, Esq.
Michael Wolly, Esq.
Mr. Francois Prenovost
Dennis Devaney, Esq.
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Go to Decision on Reconsideration

EMPLOYER STATUS DETERMINATION
GWI SWITCHING, L.P..

This is the determination of the Railroad Retirement Board
concerning the status of GWI Switching, L.P. (GWI), as an employer
under the Railroad Retirement Act (45 U.S.C. § 231 et seg.) (RRA)
and the Railroad Unemployment Insurance Act (45 U.S.C. §351 et
seq.) (RUIA).

GWI is a switching railway that provides services to only one
customer, CMC Railroad I Ltd. Section 1(a) (1) of the Railroad
Retirement Act (45 U.S.C. § 231(a) (1)), insofar as relevant here,
defines a covered employer as:

(i) any express company, sleeping-car company, and
carrier by railroad, subject to [the Interstate Commerce
Act};

(ii) any company which is directly or indirectly
owned or controlled by, or under common control with one
or more employers as defined in paragraph (i) of this
subdivision and which operates any equipment or facility
or performs any service (other than trucking service,
casual service, and the casual operation of equipment and
facilities) in connection with the transportation of
passengers or property by railroad * * *,

Sections 1(a) and 1(b) of the Railroad Unemployment Insurance Act
(45 U.S.C. §§ 351(a) and (b)) contain substantially similar
definitions, as does section 3231 of the Railroad Retirement Tax
Act (26 U.S.C. § 3231).

The Interstate Commerce Commission has Jjurisdiction over common
carriers engaged in the interstate transportation of passengers or
property by railroad pursuant to section 10501 of title 49 of the
United States Code. A common carrier may be defined in general as
one which holds itself out to the public as engaging in the
business of transporting people or property from place to place for
compensation. It is the right of the public to demand service that
is the real criterion determinative of an entity’s character as a
common carrier. In contrast, a private carrier is one which,
without making it a vocation or holding itself out to the public as
ready to act for all who desire the service, undertakes by special
agreement in a particular instance only, to transport property or
persons from place to place. Private carriers thus undertake not
to carry for all persons indiscriminately, but rather transport
only for those with whom they see fit to contract individually.
The RRB has followed the distinction made by the Interstate
Commerce Commission, which is judicially supported in The Tap Line
Cases, 234 U.S. 1 (1913); also International Detective Service,
Inc. v. Interstate Commerce Commission, 595 F.2d 862, 865 (D.C.
Cir. 1979).



GWI SWITCHING, L.P.

In this case, GWI does not hold itself out to the public as
engaging in the business of transportation of persons or property
over the line in question. Rather, it performs switching services
over that 1line only for the one company with which it has
contracted. Accordingly, the Board determines that GWI is not a
carrier under the Acts.

GWI is controlled by Genesee and Wyoming Industries, Inc., which
controls a number of rail carriers. GWI is therefore under common
control with employers under the Acts. However, GWI, which is a
limited partnership that operates a rail storage yard, does not
provide any services for its affiliates. It operates the yard for
CMC Railroad I Ltd, an unaffiliated company. Accordingly, in the
opinion of a majority of the Board, GWI is not providing service in
connection with rail transportation; since it is also not a
carrier, as defined in paragraph (i) of section 1(a) (1) of the
Railroad Retirement Act, it is not an employer under the Railroad
Retirement Act and the Railroad Unemployment Insurance Act.

Glen L. Bower

4’/1’7% cofh—~"T
V. M.Jépeakman,é?Z (Dissenting
lpinion Attached)

%wc T g rer—

%7&dme F. Kever

Attachment



DISSENT OF V. M. SPEAKMAN, JR.
ON THE EMPLOYER STATUS DETERMINATION
GWI SWITCHING, L.P.

I agree that GWI Switching, L.P. (GWI) is under common control with a number of
employers under the Acts. In addition, this company may be performing railroad
related services in that it furnishes switching services for CMC Railroad I LTD,
(CMC). The fact that GWI is not providing railroad services for its affiliate
should be irrelevant in a coverage determination case. If CMC is, in fact, a

covered employer, then GWI should, in turn, be covered.

I must dissent from the majority opinion in this case and feel that absent a
coverage determination on CMC, a valid decision in the current case cannot be

made.

/

V. M. Speakman, Jr.

4 7;/5,/ S

Date




EMPLOYER STATUS DETERMINATION
GWI Switching Services, L.P.
Decision on Reconsideration

This is the determination on reconsideration of the Railroad
Retirement Board concerning the status of GWI Switching Services,
L.P. (GWI) as an employer under the Railroad Retirement Act (45

U.S.C. §231 et seqg.) (RRA) and the Railroad Unemployment
Insurance Act (45 U.S.C. §351 et seq.) (RUIA).

By letter dated December 28, 1994, GWI was notified of B.C.D. 94-
113, wherein a majority of the Board, Mr. Speakman dissenting,
found that GWI was not an employer under the RRA and the RUIA.
By letter dated December 22, 1995, GWI requested reconsideration
of the Board's decision and stated that page 2 of the Board's
decision contained a factual error in the following statement:

In this case, GWI does not hold itself out to the
public as engaging in the business of transportation of
persons or property over the line in question. Rather,
it performs switching services over that line only for
the one company with which it has contracted.

GWI stated that it has held itself, and continues to hold itself,
out as a common carrier of rail services to all parties. GWI
explained that although it presently serves one customer, its
intent and strategy is to broaden its activities to include

additional customers. GWI stated that in order to achieve that
goal, it reserved for itself in 1its operating agreements the
right to serve additional customers. GWI pointed out that its

Southern Pacific Trackage Rights Agreement does not restrict
GWI's operations to Southern Pacific's plastic pellet railcars.
That same Agreement allows GWI to operate over approximately 5.2
miles of the Southern Pacific Baytown Branch and Southern Pacific
Lafayette Main Line. GWI stated that it believes that the
introduction of Burlington Northern into the territory, by means
of trackage rights over the Southern Pacific Lafayette Main Line,
in connection with pending merger transactions, will offer
significant opportunities for expanded service by GWI to a
variety of customers in the area.

The basis for the Board's decision in B.C.D. 94-113 was the
statement cited by GWI in its request for reconsideration. The
additional information provided by GWI indicates that GWI does,
in fact, meet the criteria for being a common carrier discussed
in B.C.D. 94-113. Since GWI does hold itself out as a common
carrier to provide rail services, the Board finds that it does
fall within the definition of a carrier employer set out in



section 1(a) (1) (i) of the RRA and sections 1(a) and (b) of the
RUIA.

The decision in B.C.D. 94-113 is reversed. The Board finds that
GWI became a carrier employer under the RRA and the RUIA
effective April 6, 1994, the date on which it began operations.

Glen L. Bower

V. M. Speakman, Jr.

Jerome F. Kever
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TO : The Board

FROM : Catherine C. Cook
General Counsel

SUBJECT: Coverage Determination -- Decision on Reconsideration
GWI Switching Services, L.P.

Attached is a proposed coverage decision on reconsideration which
reverses B.C.D. 94-113 and holds that GWI Switching Services,
Inc. ("GWI") became a carrier employer effective April 6, 1994,
the date on which it began operations. I am also attaching
copies of B.C.D. 94-113 and GWI's request for reconsideration.

Attachments



B.C.D. 08-20 MAY 15 2008

EMPLOYER STATUS DETERMINATION
Total Logistic Control, LLC

This is the determination of the Railroad Retirement Board concerning the status
of Total Logistic Control, LLC (TLC) as an employer under the Railroad Retirement
Act (45 US.C. § 231 et seq.) (RRA) and the Railroad Unemployment Insurance
Act (45 U.S.C. § 351, et seq.) (RUIA).

A review of TLC's operations began with an inquiry into Rochelle Railroad
Company (RRC), which was an employer covered under the Acts from April 13,
1996, through November 30, 1998 (B.A. No. 2778). In Board Coverage Decision
(B.C.D.) 99-36, coverage of RRC was terminated. As explained in that decision,
in Surface Transportation Board (STB) Finance Docket AB-549, decided May 21,
1999, the STB granted the application of the City of Rochelle, llinois (City)
requesting the authorization of the discontinuance by RRC of service over 2.06
miles of track that the City owns in an industrial park within the City. According
to the STB decision, the City is operating the line through a contractor. That
contractor is TLC.! In a letter dated June 7, 2006, from Mr. Mike Carr, CEO-
President of Pioneer Railcorp., the owner of RRC, RRC discontinued operations in
May 1999, when TLC became the sole operator of the track?2.

Total Logistics, Inc. is a Milwaukee-based public company which operates
through two wholly-owned businesses, TLC, and Zero Zone3. TLC is the tenth
largest provider of refrigerated warehousing services in the United States. TLC is a
national provider of integrated logistic services which include refrigerated and
dry warehousing, supply chain management, dedicated third-party facility and
operations management, food distribution, botting and packaging, and
fulfilment services. TLC provides end-to-end supply chain services to a number
of major U.S. food and consumer product companies. TLC operates a fleet of
over 435 tractors with over 825 refrigerated and dry frailers. It has five
maintenance facilities and more than 30 logistic centers.

In response to inquiries from the agency, Peter Westermann, Chief Operating
Officer of TLC advised that TLC owns no rail assets other than its own spurs.
Although TLC owns track-mobiles, it does not own locomotives. Mr. Westermann
stated further that TLC has

1 Documentation in the file from Jason T. Anderson, Economic Development Director for the City of
Rochelle indicates that the City of Rochelle has no employees engaged in the operations of the railroad
and it is TLC who is the rail operator of the railroad.

2 Mr. Carr noted that TLC actuadlly began operations before May 1999, working with RRC.

3 Zero Zone is a manufacturer of high quality refrigerated and freezer display cases used in grocery,
convenience, dollar and drug store chains for retail merchandising of food, beverage and floral products,
as well as refrigeration houses and racks to power and control the refrigeration systems, electrical panels,
and stand-by power for both retail and industrial applications.
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no employees engaged full time in the exclusive business of railcar
moving. Any man-hours spent shuttling, spotting or switching

railcars are a tfiny fraction of our total man-hours, and the vast
majority of that tiny fraction is to move cars to and around our own
warehouse. We do this under a confract with the city in the
industrial park.

TLC started warehousing in Rochelle in 1986, and had one agreement with the
City from 2002. TLC has a current contract with the City, dated October 1, 2004,
to shuttle all cars within the industrial park with TLC's frack-mobile. Mr.
Westermann explained that because the industrial park is growing, in January
2006 TLC sought bids from short-line rail companies to perform the work TLC was
performing. This was done in anticipation of more railcar volume which would
necessitate the use of a locomotive rather than a track-mobile. TLC selected
the Burlington Junction Railway. The Burlington Junction Railway has been an
employer under the Acts since 1985 (B.A. No. 4777)4. In a letter dated
September 25, 2006, Mr. Westermann stated that the Burlington Junction Railway
was on-site in September 2006, performing functions in preparation “for the
volume to come in November". According to a letter dated November 17, 2006,
from Mr. Robert Wingate, General Manager of the Burlington Junction Railway,
there are three employees working out of the Rochelle operation, and service
and compensation for all three is reported under the appropriate Acts.

The limited amount of spotting, shuttling or switching railcars which TLC did
before entering into the contract with Burlington Junction Railway was done
with track-mobiles (not locomotives), and was done pursuant to a contfract with
the City of Rochelle to shuttle cars within the industrial park to move cars to and
around TLC's own warehouse. According to Mr. Westermann, TLC performed
the final delivery of approximately 4,000 railcars per year to the facilities in the
Rochelle industrial park. About 3,700 of these were to TLC's own facility, with the
balance spread across four other buildings in the park. Using a track-mobile,
TLC placed at designated individual company locations railcars delivered by
Class | railroads. Ninety percent of this volume went to TLC's own warehouse,
and ten percent went to the other facilities in the industrial park. The
percentage of revenue TLC received from this service was approximately two
tenths of one percent (.002). This is based on $800,000.00 in shuttle revenue
against $350 milion in TLC sales. When measured against total company
revenues, the percentage becomes two thousandths of one percent
(0.0020%)5. The approximate proportion of TLC employees who worked in @
capacity related to the shuttle services was two tenths of one percent. No
employees worked full time related to shuttle activities.

4 Effective March 7, 1997, Burlington Junction Railway changed its name to Burlington Shortline Inc. d/b/a
Burlington Junction Railway.

5 As of January 2005, TLC is a wholly owned subsidiary of SUPERVALU INC. SUPERVALU sales are
approximately $40 billion; $800,00.00 is 0.0020% of $40 billion.
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Section 1(a) (1) of the Radilroad Retirement Act (45 U.S.C. § 231(qa) (1)),
insofar as relevant here, defines a covered employer as:

(i) any carrier by railroad subject to the jurisdiction of the
Surface Transportation Board under Part A of subtitle IV
of title 49, United States Code;

Sections 1(a) and 1{b) of the Railroad Unemployment Insurance Act (45 US.C.
§§ 351(a) and (b)) contain substantially similar definitions, as does section 3231
of the Railroad Retirement Tax Act (26 U.S.C. § 3231).

The question before us is whether TLC should be considered a covered rail
carrier for the period May 1999 (when Rochelle Rairoad Company ceased
providing services and TLC took over) through September 2006 (when the
Burlington Junction Railway took over operations).

The evidence of record indicates that with the switching services which TLC
provided at the Rochelle industrial park TLC would be operating as a switching
railway providing services for itself. TLC did not hold itself out to the public as a
provider of switching services. The limited provision of TLC's switching services for
the other four facilities in the industrial park as described above would not
change that description. Decisions of the Board in prior cases have concluded
that where a short line of track is operated as a common carrier, the operator is
a rail carrier operator under the Acts. B.C.D. 96-19, GWI Switching Services, L.P.
Whether the operator owns the rail line, or leases the line from another company
does not affect the outcome, but where the operator does not hold itself out as
a common carrier, the Board has concluded that the frack is operated as a
private carmier, and consequently is not a covered rail carrier employer. See
e.q., B.C.D. 94-29, Hardin Southern Railroad Company; B.C.D. 94-105.2, Great
Miami & Western Railway.

The Surface Transportation Board (STB) has jurisdiction over common carriers
engaged in the interstate transportation of passengers or property by railroad
pursuant fo section 10501 of Title 49 of the United States Code. A common
carrier may be defined in general as one which holds itself out to the public as
engaging in the business of transporting people or property from place to place
for compensation. It is the right of the public to demand service that is the real
criterion determinative of an entity's character as a common carrier. In
contrast, a private carrier is one which, without making it a vocation or holding
itself out to the public as ready to act for all who desire the service, undertakes
by special agreement in a particular instance only, to transport property or
persons from place to place. Private carmriers thus undertake not to carry for all
persons indiscriminately, but rather to transport only for those with whom they
see fit to contract individually. The Board has followed the distinction made by
the STB, formerly the Interstate Commerce Commission, which is judicially
supported in The Tap Line Cases, 234 U.S. 1 (1913); also, International Detective
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Service, Inc. v. Interstate Commerce Commission, 595 F. 2d 862, 865 (D.C.
Cir. 1979).

Additionally, the term “railroad”, under the ICC Termination Act of 1995 includes
a switch, spur, track, terminal, or terminal facility as well as a freight depot, yard,
and ground used or necessary for transportation (49 US.C. §10102(6)(C)). It is
well settled that a terminal or switching company is a common carrier rather
than a private carrier if it holds itself out to be one, acts in that capacity, and is
dealt with in that capacity by railroads in general. U.S. v. California, 297 U.S. 175
(1936). Consistent with this, the Board has held terminal railroads to be covered
employers under the RRA and RUIA where they act in the capacity of a
common carrier subject to the ICC Termination Act of 1995.

In this case, the information contained in the file indicates that TLC was not a
common carrier, but operated as a private carrier which performed intraplant
switching primairily for itself. Even with the limited switching services provided to
the four other buildings, it would still be considered a private carrier. TLC does
not hold itself out as providing services from this facility to any and all who would
like to use it — the number of clients is finite, TLC itself, and the entities which used
the other four buildings in the park.

Consistent with earlier decisions of the Board, we hold that TLC was not an
employer under the Railroad Retirement and Railroad Unemployment Insurance
Acts for the period May 1999 through September 2006. See, B.C.D. 08-10,
Rescar, Inc. and Rescar Industries, Inc. decided February 21, 2008.

Original signed by:

Michael S. Schwartz

V. M. Speakman, Jr.

Jerome F. Kever



B.C.D.11-87 August 30, 2011
EMPLOYER STATUS DETERMINATION
Port of Montana Port Authority

This is the determination of the Railroad Retirement Board regarding the status of
Port of Montana Port Authority as an employer under the Railroad Retirement
Act (45 US.C § 231 et seq.) (RRA) and the Rairoad Unemployment Insurance Act
(45 U.S.C.§ 351 et seq.) (RUIA).

Information regarding the Port of Montana Port Authority was submitted by Ms.
Sheryl Ralph, Financial Manager of Port of Montana'!. According to Ms. Raiph,
Port of Montana Port Authority (the Port) was created by resolution on May 7,
1986, pursuant to authority granted by the 1985 Montana Legislative assembly
and the city of Butte-Silver Bow, Montana's Council of Commissioners. The Port is
a “component unit of the primary governmental unit, Butte-Silver Bow, Butte,
Montana”. Ms. Raiph explained that the Port:

is charged with the promotion, stimulation and development of
commerce, economic development and prosperity for the State of
Montana and its citizens. It does so primarily through the operation of a
transload facility. In addition to the transload facility, the Port owns a
warehouse at a secondary location which is used exclusively by tenants
with long term leases.

The Port has five full-time office employees whose work ‘“includes
communications with customers who ship into or out of the Port via truck or rail”.
The Port also has five full time operations employees whose work "includes direct
contact with customer representatives, including employees of the UPRR and
BNSF2 and who aiso perform switching tasks on a track that is shared between
the BNSF, UPRR and the Port”. Ms. Raiph stated that at the transload facility, the
Port:

switches rail cars into the appropriate area of the facility, upon receipt
from the UPRR or BNSF, and loads or unioads them per customer request.
Product that comes in on rail is loaded on truck. That which comes in on
truck may leave via rail or truck. The Port provides storage as needed for
product in the interim and also leases space to tenants who provide their

T It is noted that “Port of Montana, Inc." was an entity incorporated in the state of
Montana on September 1, 1972, and dissolved on December 4, 2006. Review of the
evidence of record, including a brochure submitted by Ms. Ralph, as well as the official
website for Port of Montana (www.portofmontana.org) indicates that the Port of
Montana Port Authority does business as “Port of Montana“.

2 Both the Union Pacific Rairoad Company (UPRR) and the Burlington Northern and
Santa Fe Raiway Company (BNSF) are employers covered by the Acts (B.A. Nos. 1713
and 1621, respectively).



own fransloading services. Although the Port receives rail service from
both the BNSF and UPRR, it has business contracts only with the UPRR.

The Port's facility includes rail tracks, an unheated warehouse, an auto facility, a
bulk minerals building, fertilizer belt, maintenance shop, truck scales, and an
office building. There is also an aviation gas pump, bulk liquid tanks and
bladders, and a ramp on the premises for use by customers or the Port in
handling products. The Port also owns a locomotive, a backup switch engine,
piggy packers, forklifts of various sizes, and an unheated warehouse with office
space at a secondary location. Service provided to tenants at this secondary
location is limited to maintenance and upkeep of the warehouse.

Ms. Ralph also explained that the UPRR leases the auto facility from the Port,
which UPRR then uses under contract with General Motors. Port employees
switch auto racks into and out of the auto facility3. The Port provides snow
removal services for the auto facility.

The Port provides other services to the UPRR including the temporary storage of
unused rail cars through December 2009, and participation in the One Plus billing
program which allows the UPRR to submit a single bill to the customer which
includes rail and transload services. The Port also charges the UPRR a switch fee
for each car that enters the facility, regardless of the rail carrier who handles it.
According to Ms. Ralph, in 2009, approximately 2,000 man hours were expended
to provide these services, which accounted for approximately 23% of the Port's
total revenues. Ms. Ralph submitted copies of a maintenance agreement, a
lease agreement, and a car storage agreement, all between the UPRR and the
Port. Ms. Ralph also submitted a copy of a track lease agreement between the
Port and Rhodia, Inc., a chemical company.

According to Ms. Ralph, all facilities and equipment are under the control of the
Port, unless they are leased to a customer. Ms. Ralph stated that the Port “does
not exercise joint control of any asset with another party”. The Port has no
stockholders or equity holders. A five member Board of Commissions, appointed
by the Butte-Silver Bow Chief Executive and confirmed by the Butte-Silver Bow
Council of Commissioners, governs the Port. According to Ms. Ralph, none of the
Commissioners are affiliated with any railroad. Ms. Ralph stated that the Federal
Railroad Administration has not required the Port to pay any user fees; there
have been no rulings regarding the status of the Port by the Surface
Transportation Board; and the Internal Revenue Service has not ruled on the
applicability of the Railroad Retirement Act to the Port.

Review of the brochure submitted by Ms. Ralph, as well as the Port's website,
indicates that the Port offers a variety of services to the public, including bonded
storage, consulting, customized billing, direct transload for trucks or railcars,
container breakdown and transfer, and inventory management and control.

3 Other UPRR contractors unload the auto racks, inspect the vehicles, load them onto
trucks and provide security for the auto facility.



The Port also offers key contacts and links to different entities “which benefit all
customers”, such as the United States Department of Commerce, Montana
Departments of Agriculture, Commerce, and Transportation.

Additional information regarding the Port was provided in a letter dated
February 3, 2011, from Mr. Thomas Lawrence lll, counsel to the Port. According
to his letter,

As an independent municipal entity, the Port primarily provides
warehouse, distribution and transloading services and building and
property leases to its customers. In addition, the Port provides rail
switching services on its property to UP and Burlington Northern Santa Fe
(“BNSF”). Annually, more than 75% of Port revenues are derived from non-
rail customers in the agricultural, mining, construction and forestry
industries. For these customers, the Port provides storage, distribution and
transload services of their products to or from rail cars. The Port contracts
directly with its non-rail customers to provide these services and no rail
carrier is a party to the contracts. In fiscal year 2008, services provided to
these non-rail customers accounted for 77% of the Port's total revenues of
$1.145 million; in 2009 it was 76% of $1.398 miillion; and in 2010 it was 79% of
$1.478 miillion.

In addition the Port provides rail switching services to UP and BNSF, which
services are billed to and paid for by UP. The Port switches rail cars
delivered to its faciity by these carriers and moves them to the
appropriate location within the facility, where pursuant to contracts with
the non-rail recipients of these cars, the Port provides its transloading,
storage and distribution services. The Port also provides switching services
to UP to move auto racks to and from a UP auto distribution center
located on property that the Port leases to UP. The Port charges UP and
BNSF a fee for each car switched. In fiscal year 2008, the rail switching
services provided to UP/BNSF accounted for 10% of the Port's total
revenue; in 2009 it was 10% and 2010 it was 9%.

Mr. Lawrence further explained that the Port leases property to UP for its auto
distribution center, accounting for about 10% of the Port’s total revenues for 2008
through 2010. In 2009 and 2010 the Port also received revenue from UP for
storage of rail cars - in 2009 the storage of these cars accounted for 4% of the
Port’s total revenues, and in 2010 it accounted for 2% of the Port’s total revenues.
Mr. Lawrence concludes:

Hence, although revenues from UP accounted for 21% of total Port
revenue in 2010; 24% in 2009, and 23% in 2008, the actual revenue
attributable to rail switching services for UP was only 10% in 2008; 10% in
2009 and 9% in 2010.

In response to a request for clarification from the agency’s General Counsel, in a
letter dated April 1, 2011, Mr. Lawrence stated that the Port began providing



switching services in 1990. Documentation supplied by Mr. Lawrence supports his
statement that:

the switching services represent a minor component of the Port's overall
annudl revenue. Switching services have historically comprised between
5% - 12% of the Port's annual revenues and have never exceeded 14%.

Mr. Lawrence further stated that:

generally more than 75% of the Port's revenues are derived from non-rail
customers, with about 10% of its revenues coming from the switching
services provided to Union Pacific Rairoad Company ("UP"). The
remainder is primarily attributable to a lease of property to UP for an auto
distribution center and the Port's storage of surplus railcars for UP.

Section 1(a)(1) of the Railroad Retirement Act (45 US.C. § 231(a)(1)), which
insofar as relevant here, defines a covered employer as:

(i) any carrier by railroad subject to the jurisdiction of the
Surface Transportation Board under Part A of subtitle IV of title 49,
United States Code;

(i) any company which is directly or indirectly owned or
confrolled by, or under common control with, one or more
employers as defined in paragraph (i) of this subdivision, and which
operates any equipment or facility or performs any service (except
trucking service, casual service, and the casual operation of
equipment or facilities) in connection with the transportation of
passengers or property by railroad * * *.

Sections 1{a) and 1(b) of the Railroad Unemployment Insurance Act (45 U.S.C. §§
351{a) and (b)) contain substantially similar definitions, as does section 3231 of
the Railroad Retirement Tax Act (26 U.S.C. § 3231).

The definitional provision establishing the jurisdiction of the Surface Transportation
Board over railroad transportation defines "rairoad” to include "a switch, spur,
track, terminal, terminal facility, and a freight depot, yard, and ground, used or
necessary for transportation * * *." 49 US.C. § 10102(6)(C). It is well settled that a
terminal or switching company is a common carrier rather than a private carrier
if it holds itself out to be one, acts in that capacity, and is dealt with in that
capacity by railroads in general. U.S. v. Cdlifornia, 297 U.S. 175 (1936). Consistent
with this, the Board has held terminal railroads to be covered employers under
the RRA and the RUIA where they act in the capacity of a common carrier
subject to the jurisdiction of the Surface Transportation Board. See, e.g.. Camp
Chase Industrial Railroad, B.C.D. No. 95-41, and GWI Switching Services, L.P.,
Decision on Reconsideration, B.C.D. No. 96-19. Conversely, where switching
operations are conducted by an operator that, without making it a vocation or
holding itself out to the public as ready to act for all who desire the service,




undertakes by special agreement in a particular instance only, to transport
property or persons from place to place, the Board has held that such operator is
a private carrier and not an employer under the RRA and the RUIA. See, e.g..
Hardin Southern Rairoad Company, B.C.D. 94-29 (“As Hardin conducts rail
operations only for one shipper, it operates as a private carrier rather than a
common carrier in interstate commerce * * *"); The Great Miami & Western
Raiway Company, B.C.D. No. 94-105.2 ("GMWR does not hold itself out to the
public as engaging in the business of transportation of persons or property over
the line in question”); Joliet Junction Railroad, Inc., B.C.D. No. 96-48 (“JJR does
not fall within the criteria applied by the ICC to determine whether a terminal
type company such as JJR, is engaged in interstate commerce"); Port of Paim
Beach District, Decision on Reconsideration, B.C.D. 96-59 (“the District is engaged
in rail switching only as an ancillary activity to its main governmental purpose,
which is the administration of the maritime facilities of the Port of Palm Beach * * *
Since the ICC found that the Port of Palm Beach District does not hold itself out
to the public as a common carrier by railroad, the Board finds that the District is
not now and never has been a rail carrier employer”); Rapid Switching Services,
LLC, B.C.D. 01-3 ("RSS-LLC is a switching railway which provides services to only
one customer * * *'"); Southern California Railroad Company, B.C.D. 01-75 ("There
is no evidence that SCRC holds itself out to the public as engaging in the
business of fransportation of persons or property over the line in question”); R.J.
Corman Railroad Switching Company, LLC, B.C.D. 03-49 ("RCSC is not a
common carrier, but operates instead as a private carrier which performs
intraplant switching for a single customer”); Chicago Heights Switching
Company, Decision on Reconsideration, B.C.D. 03-63 (“CHSC provides rail-
switching operations only as a private carrier”); and Quincy Railroad Company,
Sierra Pacific Industries, Incorporated, B.C.D. 04-11 ("where the operator does
not hold itself out as a common carrier, the Board has concluded that the track
is operated as a private carrier, and consequently is not a covered rail carrier
employer {citing Hardin Southern Rairoad Company and Great Miami &
Western}").

The evidence of record shows that the Port is performing switching service for the
Union Pacific Rairoad Company and the Burlington Northern Santa Fe Railway
Company, even though it is paid only by the Union Pacific. In his letter of April 1,
2011, Mr. Lawrence argues that “The Port does not advertise switching services to
the general public, and it has given no indication that the public may demand
switching services from the Port. Such services are only under contract with UP
and the Port has no plans to expand its switching service to any other
customers”. The evidence of record shows that while the Port offers many of its
services to the general public, it does not offer switching services to the general
public. See, for example, its brochure entitlied Port of Montana Gateway to Your
Destination, stating, “The Port's Intermodal Hub is ideally positioned to serve all
shippers through the Montana corridor.”, and its website which states:

The Port of Montana offers a wide variety of services at its 55-acre facility
located in Silver Bow, Montana. We provide warehouse and storage
services, cerlified scales, distribution services, technical support,



customized biling, railcar and truck transload services, inventory
management and control, packaging and shipping, consulting, pricing
and logistics.

For over 30 years the Port of Montana has helped customers expand their
market areas by providing qudlity services, equipment and transportation
alternatives; thereby strengthening the economic base of Montana. Our
client base includes a number of industries such as; railroad, agriculture,
automobile, trucking, forest products, silicon, ore concentrates, fertilizer,
road treatment, and fuels. The Port of Montana will work to ensure the
most competitive cost structure and service for your products helping
design business strategies and achieve business goadls.

In light of the evidence of record, and consistent with previous decisions cited
above, we find that the Port is not an employer within the meaning of section
1(a)(1)(i) of the Railroad Retirement Act (45 US.C. § 231(a)(1)(i)) and the
corresponding provision of the Rairoad Unemployment Insurance Act.

Original signed by:

Michael S. Schwartz

V. M. Speakman, Jr.

Jerome F. Kever



B.C.D. 08-15 MAR 13 2008

EMPLOYER STATUS DETERMINATION
Transco Railway Products, Inc.
Transco Railcar Repair, Inc.

This is the determination of the Railroad Retirement Board concerning the status
of Transco Railway Products, Inc. (TRPI) and Transco Railcar Repair, Inc. (TRR) as
employers under the Railroad Retirement Act (45 US.C. §231 et seq.) and the
Railroad Unemployment Insurance Act (45 US.C. § 351 et seq.).

Information regarding TRPI and TRR was provided by Mr. Ronald A. Lane,
attorney for TRPI and TRR. According to Mr. Lane, as well as information
obtained from TRPI's website, TRPI, a privately owned entity, is an independent
provider

of freight car repair, modification and rebuilding services to the rail
transportation industry. The Company was organized in its current form in
1967 as a combination of certain predecessor companies that had been
in the railcar repair and component manufacturing business since 1936.

TRPI operates rail car repair shops af seven locations throughout the Great Lakes
region, lowa, Montana and Georgia. TRPI also operates a rail car component
fabrication facility in Ohio.

TRR, a subsidiary of TRPI, was created in 2004 to purchase most of the repair
shop assets of Trinity Railcar Repair, Inc., (Trinity) including the shops at Miles City,
Montana, Sioux City, lowa and Waycross, Georgia. TRR also hired the Trinity
employees at these locations. TRR performs the same services which Trinity
performed. These services are performed for car owners, some of which are
railroads, but, according to Mr. Lane, most of which are leasing companies or
shippers which own their own car fleets. Trinity had been found by the Board to
not be a covered employer under the Acts!.

! See, Trinity Railcar Repair, Inc., Board Coverage Decision 03-75. It is further noted that the
Interstate Commerce Commission (the predecessor of the Surface Transportation Board), found
that PLM Railcar Maintenance Company, the predecessor to Trinity, was not subject to
regulation to the extent that it performed car repair and maintenance operations, and this
exemption was not lost by virtue of incidental switching service provided to neighboring
industries. See, Interstate Commerce Commission Decision, Finance Docket No. 30453, decided
May 10, 1984.



TRPI is also part-owner of a non-operating carrier, D&W Railroad, LLC (D&W),
which owns approximately 29 miles of rail line which is operated by lowa
Northern Railway. D&W conducts no operations and has no employees. The
Board has found D&W not to be a covered employer under the Acts2. Neither
TRPI nor TRR own or control any other rail carrier, and TRR performs no services for
D&W. No railroad owns any direct or indirect interest in TRR. The officers and
directors of TRR are also officers or directors of TRPI and D&W.

The Miles City facility (which was the initial subject of the Board's inquiries to TRPI)
is, as explained above, owned and operated by TRR. According to Mr. Lane,
BNSF Railway Inc. (BNSF) delivers and picks up rail cars for repair in the Miles City
yard. BNSF also delivers and picks up cars in the yard for three other shippers
whose facilities adjoin TRR's yard. One of the three shippers is Peavey Grain
(Peavey). Mr. Lane explained that both of TRR's predecessors, PLM Railcar and
Trinity, had agreed to pull Peavey's cars in and out of its elevator facility
incidental to moving cars for repair in and out of its shops, and TRR has
continued that practice. TRR also provides the same service on a “sporadic
basis” for an adjacent scrap dealer and a car cleaning operation which
operates within TRR's yard and performs cleaning services incidental to repair
work performed at the TRR shop.

TRR began operations in May 2004, and employs 102 people, 46 of whom work
at the Miles City facility. No TRR employee at Miles City works on property
owned by any rail carrier. According to Mr. Lane, at the Miles City facility, TRR
generated about $7.9 million in revenue from 28 different customers during fiscall
year 2006-07. Of that revenue, about $1.5 million (18%) was from four unrelated
Class | carriers. TRR's assets include railcar repair shops and related equipment,
including a locomotive engine at Miles City, which is used for moving cars within
the TRR yard and to and from adjoining shipper facilities. Railcar repair is
performed pursuant to standard purchase orders, as well as a wide variety of
contracts with different car owners.

Section 1(a)(1) of the Railroad Retfirement Act defines the term “"employer” to
include:

(i) any carrier by railroad subject to the jurisdiction of the Surface
Transportation Board under part A of subtitle IV of Title 49;

(ii) any company which is directly or indirectly owned or controlled by,
or under common control with, one or more employers as defined

2 See, Board Coverage Decision 05-34.



in paragraph (i) of this subdivision, and which operates any
equipment or facility or performs any service (except trucking
service, casual service, and the casual operation of equipment or
facilities) in connection with the transportation of passengers or
property by railroad, or the receipt, delivery, elevation, transfer in
transit, refrigeration or icing, storage, or handling of property
transported by railroad. 45 U.S.C. §231(a)(1)(i) and {ii).

Section 1 of the RUIA contains essentially the same definitions, as does section
3231 of the Railroad Retirement Tax Act.

The evidence of record establishes that TRPI is not operating as a rail carrier in
interstate commerce. In addition, TRPI is not under common control with nor is it
owned or controlled by a rail carrier employer. Furthermore, the evidence also
establishes that TRR is not operating as a rail camier in interstate commerce.
While TRR is under common control with D&W Railroad, that entity has been
found not to be a covered employer under the Acts. Accordingly, TRR is not
under common control with nor is it owned or controlled by a rail carrier
employer.

Regarding the limited movement of cars which TRR provides Peavey, as well as
the sporadic movement of cars for the scrap dealer and car cleaning
operation, decisions of the Board in prior cases have concluded that where a
short line of track is operated as a common carrier, the operator is a rail carrier
operator under the Acts. See, for example, B.C.D. 96-19, GWI Switching Services,
L.P. Whether the operator owns the rail line, or leases the line from another
company does not affect the outcome, but where the operator does not hold
itself out as a common carrier, the Board has concluded that the track is
operated as a private carrier, and consequently is not a covered rail carrier
employer. See e.q., B.C.D. 94-29, Hardin Southern Railroad Company; B.C.D. 94-
105.2, Great Miami & Western Railway.

The Surface Transportation Board (STB) has jurisdiction over common carriers
engaged in the interstate transportation of passengers or property by railroad
pursuant to section 10501 of Title 49 of the United States Code. A common
carrier may be defined in general as one which holds itself out to the public as
engaging in the business of transporting people or property from place to place
for compensation. It is the right of the public to demand service that is the real
criterion determinative of an entity’'s character as a common carrier. In
contrast, a private carrier is one which, without making it a vocation or holding
itself out to the public as ready to act for all who desire the service, undertakes
by special agreement in a particular instance only, to transport property or



persons from place to place. Private carriers thus undertake not to carry for all
persons indiscriminately, but rather to transport only for those with whom they
see fit to contract individually. The Board has followed the distinction made by
the STB, formerly the Interstate Commerce Commission, which is judicially
supported in The Tap Line Cases, 234 U.S. 1 {1913); also, International Detective
Service, Inc. v. Interstate Commerce Commission, 595 F. 2d 862, 865 (D.C. Cir.
1979).

Additionally, the term “rairoad”, under the Interstate Commerce Act as
amended includes a switch, spur, frack, terminal, or terminal facility as well as a
freight depot, yard, and ground used or necessary for transportation (49 U.S.C.
§10102(6)(C)). It is well settled that a terminal or switching company is a
common carrier rather than a private carrier if it holds itself out to be one, actsin
that capacity, and is dealt with in that capacity by railroads in general. US. v.
Cadlifornia, 297 US. 175 (1936). Consistent with this, the Board has held terminal
railroads to be covered employers under the RRA and RUIA where they act in
the capacity of a common carrier subject to the Interstate Commerce Act as
amended.

In this case, the information contained in the file indicates that TRR is not a
common carrier, but performs limited car movement for a single entity, Peavey
Grain. Even with the additional sporadic movement of cars for two additional
entities, TRR would sfill be considered a private carrier. It is also noted that Trinity,
TRR's predecessor, which operated the Miles City facility, performing the same
services as TRR, as well as providing limited car movement for Peavey Grain, was
found not to be a covered employer under the Acts.

Consistent with earlier decisions of the Board, we hold that neither Transco
Railway Products, Inc. nor Transco Railcar Repair, Inc. is an employer under the
Railroad Retirement and Railroad Unemployment Insurance Acts.

Original signed by:

Michael S. Schwartz

V. M. Speakman

Jerome F. Kever



B.C.D. 08-10 FEB 21 2008

EMPLOYER STATUS DETERMINATION
Rescar, Inc.
Rescar Industries, Inc.

This is the determination of the Railroad Retirement Board concerning the status
of Rescar, Inc. (RI) and Rescar Industries, Inc. (Rll) as employers under the
Railroad Retirement Act (45 US.C. 8§231 et seqa.) and the Railroad
Unemployment Insurance Act (45 US.C. § 351 et seq.).

Information regarding Rl and RIl was provided by Mr. Dan Madock, attorney for
Rl and RIl. According to Mr. Madock, Rl is a privately held company established
in the early 1970's, and owned by a single individual, Mr. Joseph Schieszler, Sr.
Mr. Schieszler owns no railroads, and is not an officer or director of any railroad.
Rll is also a privately held company which was established in 1992. Rl is owned
equally by five qualified subchapter S Trusts. None of the Trust shareholders
have ownership interest in any rairoad, and none share shareholders,
beneficiaries, officers, directors, trustees, or employees with any railroad.

Rl and RIl {jointly known as “Rescar”) employ approximately 1,000 employees
who perform rail car repair, maintenance and cleaning for owners and lessors of
railcars. Rescar does the vast magjority of its business with non-railroad
companies involved with the railroad industry, such as paper mills, smelting and
mining companies, agriculture companies, petroleum refineries, chemical
companies, steel manufacturing and processing companies, private car
owners, and others. Rescar has six major facilities located in Elk Mills, Maryland;
DuBois, Pennsylvania; Channelview, Texas; Orange, Texas; Longview, Texas; and
Gordon, Georgia, and provides its own internal switching at these locations.
Rescar also has approximately 64 field service repair and cleaning locations
consisting of in-plant operations (located within customer facilities), fast-track
locations {located as leased frack within a rail yard or similar location), and
“mobile” crews that respond to repair or cleaning requests from customers
throughout the United States. All of Rescar’s switching service primarily concerns
in-plant movement of railcars, i.e., either on the client's premises or within a
private industrial park, and not movement over the interstate rail network. Other
than in-plant switching for ExxonMobil at its Baytown, Texas and Beaumont,
Texas facilities!, Rescar provides no other external (i.e. third party) switching

! Only the switching services at the Baytown facility are under consideration in this decision.



services. Rescar currently has no separate division which performs the switching
services.

Rescar has recently entered a business venture in which it would provide
expanded switching services at ExxonMobil's Baytown, Texas facility2. Rescar
has three locations at this facility: 350, 420 and 710. Locations 350 and 420
perform only railcar repair and cleaning services and have approximately a
total of thifteen employees. Location 710 performs the in-plant switching and
has approximately twelve employees. Switching services for this facility were
provided by the Union Pacific (UP), a covered rairoad employer. The track
involved is owned by the UP and leased by ExxonMobil. Under the new
agreement, the UP will continue to own the track, and ExxonMobil (by its
switching service provider, Rescar) will be given limited, exclusive access across
the UP mainline to traverse with trains from the refinery side of the facility bound
for the chemical plant and back. The UP will drop frains at ExxonMobil Refinery
along the Dock Lead, where Rescar will disassemble and assemble railcars while
also providing in-plant movement of railcars for ExxonMobil. Rescar will acquire
and operate two locomotives, and the personnel which Rescar assigns to
ExxonMobil will be FRA trained and certified according to the position held.
Rescar intends to add a new location number for the Baytown facility, and
approximately twelve employees to perform the in-plant switching for the
chemical side of the facility. The switching services provided ExxonMobil will be
a 24/7 operation. Rescar's total revenues at the Baytown facility are currently
approximately $3 million, of which $1 million is revenue from switching activities.
The addition of the chemical side of the facility will add approximately another
$1 milion in switching revenue. This revenue represents approximately 1.6% of
Rescar's total revenues. The fotal number of switching employees (223 )
represents approximately 2.4% of all Rescar employees.

Because the UP will no longer be serving the Baytown facility, there are two#
additional third party industries which will require minimal switching services.
Both of these entities, Rhodia and Advanced Aromatics, are located within the
Baytown facility and will be without rail service if the UP no longer switches within
the facility. Rescar argues that the services provided to these two entities will be
de minimis and merely incidental to Rescar’s in-plant switching for ExxonMobil.
Rescar anticipates monthly total switching of less than fourteen cars for both
third party industries combined. This will be less than 1% of the total monthly

2 Rescar initially provided switching services for the ExxonMobil Refinery Complex on the refinery side of the Baytown
Complex, but not the chemical side of the facility.

* The initial twelve employees, plus the additional twelve employees who would be hired.

4 Initially there were three third party industries involved; however the entity NGO is no longer in business.



railcars (1,859) Rescar will switch in-plant for ExxonMobil. Rescar will enter into
separate switching agreements with Rhodia and Advanced Aromatics.

Regarding the switching services which Rescar provides at ExxonMobil's
Beaumont, Texas facilitys, information provided indicates that Rescar's total
revenue at that plant is approximately $2 milion, of which $900,000 is from
switching activities. Rescar provides switching services only for ExxonMobil, and
all services are provided within the plant. No third party customers are served,
and Rescar is not contemplating expansion of switching services at the
Beaumont facility.

Section 1(a)(1) of the Railroad Retirement Act defines the term “employer” to
include:

(i) any carrier by railroad subject to the jurisdiction of the Surface
Transportation Board under part A of subtfitle IV of Title 49;

(i)  any company which is directly or indirectly owned or controlled by,
or under common control with, one or more employers as defined
in paragraph (i) of this subdivision, and which operates any
equipment or facility or performs any service (except trucking
service, casual service, and the casual operation of equipment or
facilities) in connection with the transportation of passengers or
property by railroad, or the receipt, delivery, elevation, transfer in
transit, refrigeration or icing, storage, or handling of property
transported by railroad. 45 U.S.C. §231(a)(1)(i) and (ii).

Section 1 of the RUIA contains essentially the same definitions, as does section
3231 of the Railroad Retirement Tax Act.

The evidence of record indicates that with the switching services Rescar
previously provided to ExxonMobil at the Baytown, Texas and Beaumont, Texas
facilities, Rescar would be operating as a switching railway which is providing
services to only one customer, ExxonMobil. Rescar does not hold itself out to the
public as a provider of switching services. The expansion of Rescar's switching
services for ExxonMobil at the Baytown facility as described above would not
change that description. Decisions of the Board in prior cases have concluded
that where a short line of track is operated as a common carrier, the operator is
a rail carrier operator under the Acts. B.C.D. 96-19, GWI Switching Services, L.P.
Whether the operator owns the rail line, or leases the line from another company

5 All switching services at the Beaumont facility are within the plant and no third party customers are served.



does not affect the outcome, but where the operator does not hold itself out as
a common carrier, the Board has concluded that the track is operated as a
private carmier, and consequently is not a covered rail carrier employer. See
e.d., B.C.D. 94-29, Hardin Southern Railroad Company; B.C.D. 94-105.2, Great
Miami & Western Railway.

The Surface Transportation Board (STB) has jurisdiction over common carriers
engaged in the interstate transportation of passengers or property by railroad
pursuant to section 10501 of Title 49 of the United States Code. A common
carrier may be defined in general as one which holds itself out to the public as
engaging in the business of transporting people or property from place to place
for compensation. 1t is the right of the public to demand service that is the real
criterion determinative of an entity’'s character as a common carrier. In
contrast, a private carier is one which, without making it a vocation or holding
itself out to the public as ready to act for all who desire the service, undertakes
by special agreement in a particular instance only, to transport property or
persons from place to place. Private cariers thus undertake not to carry for all
persons indiscriminately, but rather to transport only for those with whom they
see fit to contract individually. The Board has followed the distinction made by
the STB, formerly the Interstate Commerce Commission, which is judicially
supported in The Tap Line Cases, 234 U.S. 1 (1913); also, International Detective
Service, Inc. v. Interstate Commerce Commission, 595 F. 2d 862, 865 (D.C. Cir.
1979).

Additionally, the term “railroad”, under the ICC Termination Act of 1995 includes
a switch, spur, track, terminal, or terminal facility as well as a freight depot, yard,
and ground used or necessary for transportation (49 US.C. §10102(6){C)). It is
well settled that a terminal or switching company is a common carrier rather
than a private carrier if it holds itself out to be one, acts in that capacity, and is
dealt with in that capacity by railroads in general. U.S. v. California, 297 U.S. 175
(1936). Consistent with this, the Board has held terminal railroads to be covered
employers under the RRA and RUIA where they act in the capacity of a
common carrier subject to the ICC Termination Act of 1995.

In this case, the information contained in the file indicates that Rescar is not a
common carrier, but operates as a private camier which performs intraplant
switching for a single customer, ExxonMobil. Even with Rescar providing
switching services to two additional clients, it would still be considered a private
carrier. The frack it uses is leased by ExxonMobil, and runs through the
BExxonMobil facility, making the process akin to intraplant switching. Rescar does
not hold itself out as providing services from this facility to any and all who would



like to use it — the number of clients is finite, i.e., the two entities described
above, Rhodia and Advanced Aromatics.

Consistent with earlier decisions of the Board, we hold that Rescar is not an
employer under the Railroad Retirement and Railroad Unemployment Insurance
Acts.

Original signed by:

Michael S. Schwartz

V. M. Speakman

Jerome F. Kever
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JOHN D. HEFFNER, PLLC
1750 K STREET, N.W.
SuiTe 200
WASHINGTON, D.C. 20006
PnH: (202) 296-3333
Fax: (202) 296-3939

March 21, 2011

Steven O. Bartholow, Esq.

General Counsel

United States Railroad Retirement Board
844 North Rush Street

Chicago, IL. 60611-2092

RE: B.C.D. 11-14, EMPLOYER STATUS DETERMINATION-Decision on
Reconsideration, Rail-Term Corporation

Dear Mr. Bartholow:

I'am writing on behalt of Rail-Term Corp. (“RTC™) at the suggestion of
Marguerite Dadabo in the Board's Office of General Counsel. Rob Perbohner in
the Management Member’s office recommended that I contact her to discuss how
to seek an informal stay of a Board decision and she in turn advised me to write
vou. The decision at issue is the Board’s final ruling served January 28, 2011, in
the above-captioned proceeding, finding RTC “an employer” for coverage
purposes under the Railroad Retirement Act (“RRA™) and the Railroad
Unemployment Insurance Act (“RUIA™ or collectively “the Acts”).

During my recent call with Ms. Dadabo. | informed her that RTC would
likely appeal this decision to a United States Court of Appeals inasmuch as we
believe itis arbitrary and capricious and contrary to the plain language of both the
Acts and the 1.C.C. Termination Act (*ICCTA") for the simple reason that RTC is
neither a “carrier by railroad subject to the jurisdiction of the Surface

www.heffnerlaw.com j-heffner@verizon.net



Steven O. Bartholow, Esq.
March 21, 2011
Page two

Transportation Board™ nor “a rail carrier” or “a railroad” as those terms are used
under the ICCTA. During our call Ms. Dadabo suggested the appropriate way to
seek this relief would be for RTC to write your office and informally ask the Board
to stay the effectiveness of its decision pending the outcome of that appeal. My
purpose in writing this letter is to seek this stay. Inasmuch as the Board is familiar
with the facts of this case, I will only review them here to the extent necessary for
your understanding.

RTC is a small privately held Michigan corporation which provides railroad
dispatching services for short line and regional railroad clients in the United States.
Itis a subsidiary of'a Canadian corporation which owns a similar entity located in
Canada that provides such services for Canadian railroads. Significantly, neither
RTC nor its corporate affiliates own any lines of railroad, operate trains. hold
themselves out to provide transportation for compensation, own, lease, or operate
any railroad locomotives or rolling stock. Furthermore, RTC is neither owned by
nor under common control with a rail carrier.

RTC’s sole activities entail the development of a computer-based
dispatching software that it uses to provide dispatching services for its rail carrier
clients and providing those services. In the case of its American operations, RTC
provides these services to its clients from an office in Rutland, VT, where it
employs 8 people. Regarding RTC’s business operations, RTC dispatchers work
directly for RTC. not for its client railroads, and client railroad operating personnel
do not deal directly with RTC dispatchers. As a result, there is no direct control
between RTC and the employees of its client railroads.

When RTC was originally developing its dispatching software and related
services for the railroad industry around 2005, company management contacted the
Board to ascertain whether it was covered under the Acts. Two former Board
employees, Joseph Ellena and Michael Litt, advised that it would not qualify as “a
covered employer.” Relying on that advice, it went to great expense to establish its
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own private retirement benefit system under the assumption that its employees
were covered under the Social Security system.

As a threshold matter, courts and federal administrative agencies have
generally applied a four part test in determining whether or not to grant a stay
pending appeal: 1) whether the petitioner is likely to prevail on appeal, 2) the
irreparable injury the petitioner would experience absent a stay, 3) the Injury any
opponents would experience if a stay is granted, and 4) how the public interest is
best served. Regarding the first element, RTC believes that it would be likely to
prevail upon appeal insofar as the Board's ruling contravenes the “plain meaning”
of the statute, defies common sense, ignores or misapplies past precedent, and
ignores evidence RTC submitted in its filings with the Board. RTC is not an
employer under the Act because it is not a railroad and does not meet the STB’s
test for what constitutes either a railroad or a “rail carrier.” At best. it is providing
certain services that railroads perform for themselves and that noncovered railroad
contractors perform for their railroad clients. The ruling also contradicts the
dissenting opinion of the management member and at least one federal judge (the
dissenting judge in the Herzog Transit case).

Regarding the second and third elements, failure to grant a stay would cause
RTC irreparable harm with no corresponding harm to any other party. RTC seeks
a stay because failure to grant same would require it to continue “in limbo.” by
forcing it to comply with duplicative reporting requirements of both the Board and
the Social Security Administration vastly increasing this small company’s
administrative bookkeeping expenses. Failure to grant a stay would potentially
subject RTC to duplicate retirement taxation schemes (RRTA and FICA) with no
benefit to cither the federal government or RTC. Similarly, a failure to grant this
stay would subject RTC to duplicative unemployment compensation reporting
requirements and taxation under both the RUIA and state and federal
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unemployment compensation schemes applicable to nonrailroad employvers.
Conversely, no one opposes RTC’s request and no employee of any railroad or
RTC will be harmed by granting this stay pending appeal.

Finally, the public interest will be served by granting this stay insofar as
both RTC and the tederal government will both be spared unnecessary and
duplicative paperwork in terms of filings and other work needed to comply with
parallel schemes involving unemployment and retirement benefits.

RTC appreciates your prompt attention to this matter. Please call me if you

have any questions.

Sincerely yours,
@W \ fé —_
John D. Heftner

Cc: Mr. Francois Prenovost
Dennis Devaney, Esq.
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UNITED STATES OF AMERICA <
RAILROAD RETIREMENT BOARD
844 NORTH RUSH STREET
CHICAGO, ILLINOIS 60611-2092
GENERAL COUNSEL
APR 20 201
Mr. John D. Heffner
John D. Heffner, PLLC
1750 K Street, N.W.
Svite 200
Washington, D.C. 20006
RE: B.C.D. 11-14, Decision on Reconsideration

Rail-Term Corporation

Dear Mr. Heffner:

This is in response to your letter of March 21, 2011, in which, on behalf of your client Rail-
Term Corporation, you requested a stay of Board Coverage Decision (B.C.D.) 11-14. |
can advise you that on April 18, 2011, the Board granted your request.

Sincerely,

{ Rachel L. Simmons
General Attorney

cc: The Board

@ Printed on recycled paper
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| NARD TS S 6OURS DRAAPEALS.
FOR DISTRICT OF COLUMBIA CIRCUIT

Dennis M. Deva ALED y ryrj J. W4ingarden
also admitted in D.g?yMaW TRFI?RE Z G ” MAR 2 @ ZO&CO nsel

Michael M. Jacob

Jeffrey D. Wilson RECE'VED March 28, 2011 CLERK

HAND DELIVERED STAMP & RETURN

Mr. Mark J. Langer

Clerk of the Court

United States Court of Appeals

for the District of Columbia Circuit -

United States Courthouse 1 ‘1 1 0 9 3
333 Constitution Avenue, N.W.

— . L TR
Wﬁlnrrgto—n“—‘Bﬁ%H, KN <2600

RE: Rail-Term Corp. v. United States Railroad Retirement Board

Dear Mr. Langer:

On behalf of Rail-Term Corp., we are enclosing for filing an original and four copies of a
Petition to Review a Decision of the United States Railroad Retirement Board along with the
required Corporate Disclosure Statement.

We are also enclosing a check payable to the United States Court of Appeal, DC Circuit in
the amount of $450.00 to cover the fee associated with docketing this new case. Please date-stamp
and return to Mr. Heffner the enclosed duplicate copy of this Petition and Corporate Disclosure
Statement.

If you have any questions concerning this filing, please contact Mr. Devaney (248-649-0990)
or Mr. Heffner (202-296-3334).

Respectfully submitted,

DEVANEY JACOB WILSON, PLLC

Dennis M. Devaney

giN D. Hai Flﬁlg}ﬁ{ﬁ
n

D. Hefther
Enclosures

cc: Steven A. Bartholow, Esq.

3001 West Big Beaver Rd., Suite 624 ¢ Troy, MI 48084 ¢ t {248)649-0990 e f (248)649-7155



UNITED STATES COURT OF APPEALS
FOR DISTRICT OF COLUMBIA CIRCUIT

MAR 2.8 2011 N THE Ael AR 26 2011

RECE!VEQ UNITED STATES COURT OF APPEALS
OR THE DISTRICT OF COLUMBIA CIRCUIT ' CLERK

Rail-Term Corp., )
)
Petitioner )
)
v ) No. 11-1093;
) ‘ } v,
United States Railroad ) rs
Retirement Board, )
P - B
Respondent )
)
PETITION FOR REVIEW

Pursuant to 28 U.S.C. Sections 2321, 2322, 2342, and 2344 and Rule 15 of
the Federal Rules of Appellate Procedure, Rail-Term Corp.(“Rail-Term”) hereby
petitions the Court for review of a decision of the United States Railroad

Retirement Board (“Board”) in B.C.D. 11-14, EMPLOYER STATUS

DETERMINATION-DECISION ON RECONSIDERATION Rail-Term

Corporation, dated January 28, 2011. A copy of the Decision is appended to this
petition.

Pursuant to 28 U.S.C. 2344, Rail-Term submits the following information in
support of its petition for review:

1. In its January 28, 2011, Decision, the Board found on reconsideration

that Rail-Term was a “covered employer” with respect to its train dispatching



employees under the RRA and RUIA due to the alleged integral nature of train
dispatching to the overall operation of movement of goods by rail.

2. Venue is proper under 28 U.S.C. 2343.

3.  The Board’s Decision that is the subject of the petition for review is
contrary to law, arbitrary and capricious, and not supported by substantial
evidence. | |

4 Rail-Term was. a party to the proceedings below and is aggrieved.

Rail-Term requests this Court to hold unlawful, vacate, suspend, enjoin, and set
aside the Board’s Decision and grant it such other relief as may be just and proper.
Respectfully submitted,

DEVANEY JACOB WILSON, PLLC

By: @&_&»,\M’@-D_D&Q_r

Dennis M. Devaney

3001 W. Big Beaver Road, #624
Troy, Michigan 48084

(248) 649-0990 / F: (248) 649-7155
Attorneys for Rail Term Corp.

JOHN D. HEFFNER, PLLC

By:_%; Stbh/fe—

D. Heffhet
1750 K Street, N.-W., #200
Washington, D.C. 20006
(202) 296-3334
Attorney for Rail Term Corp.

Dated: March 28, 2011



CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the foregoing Petition
for Review by overnight mail and electronic mail upon Steven A. Bartholow, Esq.
General Counsel of the United States Railroad Retirement Board, 844 North Rush
Street, Chicago, IL 60611-2092.

Dated at Washington, D.C., this ?Bth day of March, 2011.

A ‘®r \&
D. H e
John D. Heffneér, PLLC
1750 K Street, N.W.
Suite 200
Washington, D.C. 20006
(202) 296-3334
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JOHN D. HEFFNER, PILLC
1750 K STREET, N.W.
SvuiTe 200
WASHINGTON, D.C. 20006
Pu: (202) 296-3333
FaAX: (202) 296-3939

April 20, 2011

BY ELECTRONIC FILING

Mr. Mark J. Langer

Clerk of the Court

United States Court of Appeals

for the District of Columbia Circuit
United States Courthouse

333 Constitution Avenue, N.W.
Washington, D.C. 20001-2866

RE: 11-1093, Rail-Term Corp. v. United States Railroad Retirement
Board

Dear Mr. Langer:

On behalf of Rail-Term Corp., Petitioner, and pursuant to the clerk’s order
entered March 30, 2011, I am filing the following documents:

Petitioner’s docketing statement

Petitioner’s certificate as to parties, etc.

Petitioner’s statement of issues

Petitioner’s deferred appendix statement

Petitioner has no procedural motions at this time and it filed a copy of the
agency decision with its Petition for Review.

If you have any questions concerning this filing, please contact me at the
number beJow or, in my absence, James Savage at (202) 296-3335.

Respectfully submitted,
SF@%@Q\f
ohn D. Heftner

www.heffnerlaw.com j-heffner@verizon.net
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cc:  Steven A. Bartholow, Esq.
Dennis M. Devaney
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IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Rail-Term Corp.,
Petitioner
V.
United States Railroad
Retirement Board,
Respondent

No.11-1093

e N T RN AN,

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED
CASES

1. Parties and Amici

The sole party who appeared before the Railroad Retirement Board

was:

Rail-Term Corp.

r2

Rulings Under Review. The ruling of the Railroad Retirement Board

at issue before this Court is B.C.D. 11-14, EMPLOYER STATUS

DETERMINATION-DECISION ON RECONSIDERATION Rail-

Term Corporation, dated January 28, 2011, a copy of which was

attached to the Petition for Review.



This case involves a decision by the three member United States
Railroad Retirement Board (“RRRB” or “the Board”) holding that Rail-
Term Corp. (“Rail-Term”) is an “employer” and a “rail carrier” for the
purpose of coverage under the Railroad Retirement Act and the Railroad
Unemployment Insurance Act (collectively “the Acts”). The Board arrived
at this finding despite the fact that Rail-Term does not own or operate any
railroad equipment or rail lines and is not licensed to and does not hold out
to perform any rail service on any rail line. Rail-Term’s sole activity is
providing computer software used by rail clients for dispatching trains and
by providing to its rail carrier clients people in Rail-Term’s employ to
provide those services to its clients. The Board rendered its initial decision
on April 6, 2010, and affirmed that decision with some modifications on
January 28, 2011. The management member dissented from both decisions.

No party opposed Rail-Term in the proceedings before the Board.

3. Related Cases. The case on review was not previously before this
court or any other court. There is no related case pending in this

Court or in any other court of which counsel is aware.



Dated: April 20, 2011

Respectfully submitted,

RAIL-TERM CORP.

By: %,_:&éq fo """~
John B. Heffner

James M.S. Savage
John D. Heffner, PLLC
1750 K Street, N.W.
Suite 200

Washington, D.C. 20006
(202) 296-3333

By: Decosk (o be—b\»ﬁ_! Ag ()59-(
Dennis M. Devaney

Devaney Jacob Wilson, PLLC

3001 West Beaver Rd.,

Suite 624

Troy, MI 48084

(248) 649-0990

fad



IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Rail-Term Corp., )
Petitioner )
V. )  No.11-1093
United States Railroad )
Retirement Board, Respondent )
)

STATEMENT OF ISSUES TO BE RAISED

1. Whether the Railroad Retirement Board’s decision served January 28, 2011,
finding Rail-Term Corp. to be an “employer” covered by and a “rail carrier”
subject to the Railroad Retirement Act and the Railroad Unemployment
Insurance Act is contrary to law.

2. Whether the Railroad Retirement Board’s decision served January 28, 2011,
finding Rail-Term Corp. to be an “employer” covered by and a “rail carrier”
subject to the Railroad Retirement Act and the Railroad Unemployment
Insurance Act is arbitrary and capricious.

3. Whether the Railroad Retirement Board’s decision served January 28, 2011,
finding Rail-Term Corp. to be an “employer” covered by and a “rail carrier”
subject to the Railroad Retirement Act and the Railroad Unemployment

Insurance Act is supported by substantial evidence.



Dated: April 20, 2011

Respectfully submitted,

RAIL-TERM CORP.

By: 4‘“ M’/}Y T
John D* Heffner VY

James M.S. Savage

John D. Heffner, PLLC

1750 K Street, N.W.

Suite 200

Washington, D.C. 20006
(202) 296-3333

By: Dewasc  [Ax. b@,\lo.\-ev) /av 99"’%’
Dennis M. Devaney

Devaney Jacob Wilson, PLLC

3001 West Beaver Rd.,

Suite 624

Troy, MI 48084

(248) 649-0990




IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Rail-Term Corp.,
Petitioner
V.
United States Railroad
Retirement Board, Respondent

No.11-1093

\-/vvvvv

STATEMENT AS TO WHETHER A DEFERRED
APPENDIX WILL BE UTILIZED

A deferred Appendix will be utilized.

Respectfully submitted,

RAIJL-TERM CORP.

By: QA %S%»( {-"/\
J ohn\Ib. Heffner V/

James M.S. Savage

John D. Heffner, PLLC
1750 K Street, N.W.

Suite 200

Washington, D.C. 20006
(202) 296-3333

By: De_u.,.)._c (A bQ\IOAAGLT

Dennis M. Devaney

Devaney Jacob Wilson, PLLC
3001 West Beaver Rd.,

Suite 624

Troy, MI 48084

(248) 649-0990

Dated: April 20, 2011



CERTIFICATE OF SERVICE
I hereby certify that I have this day served a copy of the foregoing
documents (1) Agency Docketing Statement, (2) Certificate as to Parties, Rulings,
and Related Cases, (3) Statement of Issues to be Raised, and (4) Deferred
Appendix Statement by overnight mail and electronic mail upon Steven A.
Bartholow, General Counsel of the United States Railroad Retirement Board, 844

North Rush Street, Chicago, IL 60611-2092.

Dated at Washington, D.C., this 20th day of April, 2011.

(L —

John D. Heffner

John D. Heffner, PLLC
1750 K Street, N.W.
Suite 200

Washington, D.C. 20006
(202) 296-3334




IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Rail-Term Corp., )

Petitioner )

V. ) No.11-1093

United States Railroad )
Retirement Board, Respondent )

PETITION TO REVIEW ORDER OF
THE RAILROAD RETIREMENT BOARD

REPLY OF RAIL-TERM CORP.
TO MOTION OF
AMERICAN TRAIN DISPATCHERS ASSOCIATION

Respectfully submitted,

John D. Heffner

John D. Heffner, PLLC
1750 K Street, N.W.
Suite 200

Washington, D.C. 20006
(202) 296-3334

Dennis M. Devaney

Devaney Jacob Wilson, PLLC
3001 West Beaver Road

Suite 624

Troy, MI 48084

(248) 244-0171

Dated: August 15, 2011



IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Rail-Term Corp., )

Petitioner )

V. ) No.11-1093

United States Railroad )
Retirement Board, Respondent )

PETITION TOREVIEWORDEROF
THE RAILROAD RETIREMENT BOARD

REPLY OF RAIL-TERM CORP.
TO MOTION OF
AMERICAN TRAIN DISPATCHERS ASSOCIATION

Pursuant to Fed. R. App. P. 29(a), the American Train Dispatchers
Association (ATDA”) filed a motion with this Court August 3, 2011, to submit a
brief as amicus curiae in support of the United States Railroad Retirement Board
(“the Board”) affirming its ruling issued on January 28, 2011, that Petitioner Rail-
Term Corp. (“Rail-Term”) is an “employer” covered by the Railroad Retirement
Act, 45 U.S.C. 231 et seq., (“RRA”) and the Railroad Unemployment Insurance
Act, 45 U.S.C. 351 et seq., (“RUIA™). ADTA’s motion indicates that the Board
neither objects nor consents to ADTA’s amicus filing. ADTA correctly indicates

that Rail-Term opposes that request.



Rail-Term has been a party to proceedings before the Board going back as
early Aug. 14, 2006, when it received its first inquiry letter from a member of the
Board’s staff seeking information about services that Rail-Term performs for the
railroad industry. The Board issued its initial decision on April 6, 2010, finding
Rail-Term to be covered under both the RRA and RUIA. [ssuance of that decision

should have alerted ADTA to be on notice to watch for additional pleadings to be

submitted To and decisions to be issued by the Board. Yet ADTA took absolutely
no action to participate in any future proceedings nor did it contact Rail-Term to
the best of the knowledge of the undersigned counsel. On Jan. 28, 2011, the Board
issued its final decision finding coverage under both of the Acts and substantially
affirming its previous ruling. Again, ADTA took no action. In fact, ADTA took
no action after this Court issued its initial scheduling order. It waited until July 29
to advise the undersigned counsel that it wanted to submit an amicus brief and
requested Rail-Term’s consent to that filing.

The Court should deny ADTA’s request for two reasons. First, participation
in these proceedings should be denied because ADTA failed to participate in the
proceedings before the Board and did not submit a timely intervention request in
these appellate proceedings. Second, since ADTA is a trade association that only
represents dispatchers who work for rail carriers, its membership is not directly

affected by these proceedings. Rail-Term does not employ any former rail industry



dispatchers and does not solicit the rail industry to fill empty dispatcher positions.
Therefore ADTA and its members have no legal stake in this case.
Accordingly, the Court should deny ADTA’s Motion.
Respectfully submitted,
/s/ John D. Heffner

John D. Heftner
John D. Heffner, PLLC

1750 K Street, N.W.
Suite 200

Washington, D.C. 20006
(202) 296-3334

/s/ Dennis M. Devaney

Dennis M. Devaney

Devaney Jacob Wilson, PLLC
3001 West Beaver Road

Suite 624

Troy, MI 48084

(248) 244-0171

Dated: August 15, 2011



CERTIFICATE OF SERVICE

I, John D. Heffner, hereby certify that on this day August 15,2011, a copy
of the Reply of Rail-Term Corp. to the “Motion of American Train Dispatchers
Association For Leave to File Brief as Amicus Curiae” was sent electronically and
by first class mail, postage prepaid, to:

Steven Bartholow, Esq.
Rachel Simmons, Esq.

“United States Railroad Retirement Board
844 Rush Street,
Chicago, IL 60611

Michael S. Wolly, Esq.
Robert E. Paul, Esq.

1025 Connecticut Ave., N.W.
Suite 712

Washington, D.C. 20036
202-857-5000

/s/ John D. Heffner
John D. Hefther
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UHnited Btates Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 11-1093 September Term, 2011

Filed On: November 14, 2011

RAIL-TERM CORP.,
PETITIONER

V.

RAILROAD RETIREMENT BOARD,
RESPONDENT

Before: GARLAND and KAVANAUGH, Circuit Judges, and GINSBURG, Senior Circuit Judge

ORDER

Upon consideration of the petition for review and the briefs and oral arguments of the
parties, for the reasons explained in the accompanying memorandum, it is

ORDERED that the petition for review be held in abeyance pending further order of the
court to allow Rail-Term to petition the Surface Transportation Board for a declaratory order on
the question whether Rail-Term is a “rail carrier” under 49 U.S.C. § 10102(5).

Rail-Term is directed to submit a report to this court on the status of its filings with the
Surface Transportation Board no later than 30 days from the date of this order. The parties are
directed to file motions to govern further proceedings in this case no later than 30 days after the
Surface Transportation Board issues a decision on Rail-Term’s filings.

PER CURIAM
FOR THE COURT:
Mark J. Langer, Clerk
BY: /s/

Jennifer M. Clark
Deputy Clerk
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MEMORANDUM

Rail-Term petitions for review of an Order of the Railroad Retirement Board (RRB) holding
it is a “carrier by railroad” within the meaning both of the Railroad Retirement Act, 45 U.S.C. §
231 et seq., and of the Railroad Unemployment Insurance Act, 45 U.S.C. § 351 et seq.,
(hereinafter together referred to as the Railroad Acts) and holding in the alternative Rail-Term’s
dispatchers are “employees” of Rail-Term’s client railroads under the same Acts. Because the
former holding turns upon the resolution of a legal issue within the primary jurisdiction of the
Surface Transportation Board (STB), we refer the issue to that agency. Pending the STB’s
resolution of the issue, we shall hold Rail-Term’s petition for review in abeyance.

Rail-Term provides “outsourced” dispatching services that rail carriers historically have
performed “in house.” Rail-Term’s client railroads provide daily scheduling orders to Rail-
Term’s Director of Rail Traffic Control, who then relays those orders to dispatchers employed by
Rail-Term. Pursuant to those instructions, Rail-Term’s dispatchers authorize the railroads’
engineers and other employees, such as maintenance crews, to occupy particular tracks at specific
times throughout the day.

The RRB held Rail-Term is an “employer” subject to the Railroad Acts because its
“dispatchers have the ultimate control over the movement of the trains of its rail carrier
customers.” Both the Railroad Acts define an “employer” as a carrier by rail subject to “the
jurisdiction of the Surface Transportation Board.” See 45 U.S.C. § 231(a)(1)(i) (Railroad
Retirement Act); 45 U.S.C. § 351(b) (Railroad Unemployment Insurance Act). The Interstate
Commerce Commission Termination Act (ICCTA), which in turn prescribes the jurisdiction of
the STB, defines a “rail carrier” as anyone “providing common carrier railroad transportation for
compensation.” 49 U.S.C. § 10102(5). In this respect, therefore, interpretation of the Railroad
Acts necessarily turms upon interpretation of the ICCTA, as to which the STB is the agency with
principal competence, American Orient Exp. Ry. Co., LLC. v. Surface Transportation Bd., 484
F.3d 554, 556 (D.C. Cir. 2007).

Because this case implicates an “issue within the special competence of an administrative
agency,” the doctrine of primary jurisdiction “requires the court to enable a ‘referral’ to the
agency, staying further proceedings so as to give the parties reasonable opportunity to seek an
administrative ruling.” Reiter v. Cooper, 507 U.S. 258, 268 (1993); see Allnet Commc’n Serv.,
Inc. v. Nat’l Exch. Carrier Ass’n, Inc., 965 F.2d 1118, 1120 (D.C. Cir. 1992) (doctrine of primary
jurisdiction based upon “concern for uniformity and expert judgment”). When an issue
“requir[es] the exercise of administrative discretion,” as does the issue whether a provider of
outsourced dispatching services is a “rail carrier” within the meaning of the ICCTA, the
“agenc[y] created by Congress for regulating the subject matter should not be passed over,”
United States v. Western Pac. R. Co., 352 U.S. 59, 64 (1956) (quoting Far East Conference v.
United States, 342 U.S. 570, 574 (1952)).
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Accordingly, we refer to the STB the question whether Rail-Term is a “rail carrier” under
the ICCTA. We shall hold in abeyance Rail-Term’s petition for review to allow Rail-Term to
file with that agency a petition for a declaratory order on the matter pursuant to 5 U.S.C. § 554(c)
and 49 U.S.C. § 721.

We do not reach the RRB’s alternative holding that Rail-Term’s dispatchers are
“employees” of the railroads for which Rail-Term provides dispatching services. Whether Rail-
Term is a proper party to challenge that alternative holding is unclear because the record does not
indicate whether Rail-Term or the railroads for which it provides dispatching services would be
required to contribute on behalf of those employees to the retirement and unemployment funds
administered by the RRB. If the STB determines Rail-Term is not a “rail carrier,” then we shall
turn to the questions raised by the RRB’s alternative holding and Rail-Term’s standing to
challenge it.
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

RAIL-TERM CORP., )
)

Petitioner, )

V. ) Appeal No. 11-1093

)

UNITED STATES RAILROAD )
RETIREMENT BOARD, )
)

Respondent. )

REPORT

To the Honorable, the Judges of the United States
Court of Appeals for the District of Columbia Circuit:
(Judges Garland and Kavanaugh, Circuit Judges and Judge Ginsburg,
Senior Circuit Judge)

In accordance with the Order and Memorandum of the Court dated
November 14, 2011, counsel for Rail-Term on December 1, 2011 met with
staff of the Surface Transportation Board (“STB”) to inform them of the
Court’s Order and to notify the STB that Rail-Term intended to re-submit a
Petition for Declaratory Relief to the STB to obtain the Board’s position on
whether Rail-Term would be considered a “ rail carrier” under 49 U.S.C. §
10102(5).

Rail-Term’s Petition for Declaratory Relief is being filed with the

STB today contemporaneously with this Report to the Court. A copy of

3740813.2/SP/24997/0101/121311
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Rail-Term’s Petition is attached for the Court’s information.

Counsel for Rail-Term will inform the Court as soon as it receives the
Surface Transportation Board’s statutory interpretation. At that time and in
accordance with the Court’s Order, Rail-Term will file appropriate motions.

Respectfully submitted,

RAIL-TERM CORP.

/s/ John D. Heffner

John D. Heffner
Strasburger & Price, LLP
1700 K Street, N.W.
Suite 640

Washington, D.C. 20006
(202) 742-8607

/s/ Dennis M. Devaney
Dennis M. Devaney

Devaney Jacob Wilson, PLLC
3001 West Beaver Road

Suite 624

Troy, MI 48084

(248) 244-0171

Dated: December 14, 2011
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

RAIL-TERM CORP., )
)

Petitioner, )

v. ) Appeal No. 11-1093

)

UNITED STATES RAILROAD )
RETIREMENT BOARD, )
)

Respondent. )

CERTIFICATE OF SERVICE
I hereby certify that on December 14, 2011, I electronically filed the
foregoing with the Clerk of Court for the United States Court of Appeals for the
District of Columbia Circuit by using the appellate CM/ECF system, and sent to
the Clerk of Court, by hand delivery, the required number of paper copies, and
served a copy of the foregoing on the counsel of record listed in the appellate

CM/ECF system.

/s/ Dennis M. Devaney

Dennis M. Devaney

Devaney Jacob Wilson, PLLC
3001 West Beaver Road

Suite 624

Troy, MI 48084

(248) 244-0171
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RAIL-TERM CORP.
PETITION FOR A DECLARATORY ORDER
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John D. Heffner
Strasburger & Price, LLP
1700K Street, N.W.
Suite 640

Washington, D.C. 20006
(202) 742-8607

Dennis M. Devaney

Devaney Jacob Wilson, P.L.L.C.
3001 W. Big Beaver Road

Suite 624

Troy, MI 48084

(248) 244-0171

Dated: December 14, 2011
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 35582

RAIL-TERM CORP.
PETITION FOR A DECLARATORY ORDER

INTRODUCTION

Pursuant to 5 U.S.C. 554(¢) and 49 U.S.C. 721(a), Rail-Term Corp.
(“Rail-Term”) files this Petition for a Declaratory Order seeking a ruling
from the Surface Transportation Board (“the STB”) that it is not a “rail
carrier” within the meaning of the I.C.C. Termination Act (“ICCTA”), 49
U.S.C. 10102(5). Rail-Term submits this Petition as directed by the United
States Court of Appeals for the District of Columbia Circuit in its Order and
Memorandum dated November 14, 2011." A copy of that decision is
attached here as Exhibit A. Rail-Term requests expedited handling by the
STB since the matter is held in abeyance by the D. C. Circuit pending the

STB determination.

! Cited as “November 14 Order and Memorandum.”
2
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BACKGROUND

As the STB will recall from the previous declaratory relief request
submitted by the Petitioner on June 3, 2010, Rail-Term is a small privately
held Michigan corporation and a subsidiary of Canadian corporation Rail-
Term Inc. Rail-Term Inc., and subsidiaries Rail-Term and Centre Rail-
Control Inc., are engaged in a variety of business activities that support the
railroad industry in both the United States and Canada. As relevant here,
Rail-Term and its sister corporation in Canada, Centre Rail-Control Inc.,
provide dispatching software and dispatching services for short line and
regional freight railroads and for VIA RAIL CANADA, Canada’s national
passenger railroad. Rail-Term does not own any lines of railroad, operate
trains, hold itself out to provide transportation for compensation, or own,
lease, or operate any railroad locomotives or rolling stock, or hold any sort
of license from the STB to operate as a rail carrier or common carrier by
railroad in the United States.

More specifically, Rail-Term develops computer-based dispatching
software and provides dispatching services for several American short line
railroads from an office in Rutland, VT. In effect, Rail-Term’s rail carrier

clients have “outsourced” to Rail-Term the dispatching functions that they

3
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could otherwise provide “in house.” Rail-Term currently employs 7 people
in its US office and, along with its corporate parent and Canadian sibling,
employs about 100 people overall. Rail-Term provides dispatching services
in the United States for the Aberdeen Carolina and Western Railway Inc.,
Carolina Coastal Railway, St. Lawrence and Atlantic Railroad (a Genesee &
Wyoming subsidiary), Royal Gorge Express, LC, Washington and Idaho
Railway, and short line holding company, Omni-Trax, Inc., and its
subsidiary railroads. Neither Rail-Term, Rail-Term Inc., nor Centre Rail-
Control Inc., own, are owned by, or are under common control with any rail
carrier in the United States or Canada.

The need for this declaratory ruling dates back to April 6, 2010, when
Rail-Term received an initial decision from the United States Railroad
Retirement Board (“RRBD”)? finding it to be a “carrier employer” under the
Railroad Retirement Act and the Railroad Unemployment Insurance Act (the
“RRA” and the “RUIA” and collectively “the Acts”). According to the
RRBD in its Initial Decision, there are two alternative statutory bases for

that agency to find that an entity could be considered a “covered employer”

2 Hereafter “the Initial Decision.” Management member Kever dissented stating
that he did not believe that Rail-Term would be considered a carrier by the STB.
Dissenting opinion of Management Kever at page 1, attached hereto as Exhibit B.

4
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subject to its jurisdiction. An entity could be considered an “employer”
subject to the RRBD’s jurisdiction if it is either

(1)  [a] carrier by railroad subject to the jurisdiction of the Surface
Transportation Board (“STB”) or

(2) [a] company which is directly or indirectly owned or controlled
by, or under common control with, one or more employers as
defined in paragraph (i) of this subdivision, and which operates
any equipment or facility or performs any service....in connection
with the transportation of passengers or property by railroad.”

See, 45 U.S.C. 231(a) (1). The RRBD found that Rail-Term was not subject
to its jurisdiction under the second test

[blecause Rail-Term is neither owned by nor under common

control with a rail carrier, a majority of the Board finds that it does not

fall within the second definition of an employer under the Acts.

Nevertheless, the RRBD found Rail-Term a carrier employer under the RRA
and RUIA despite the lack of any common carrier “holding out,” operation
of trains, ownership of railroad lines or equipment, or grant of operating
authority from the STB or the Interstate Commerce Commission. Instead it
premised its finding on “the control that dispatchers have over the motion of
trains.” Initial Decision at 3-4.

Since Rail-Term strongly disagreed with the Initial Decision, it sought

review by filing a petition for reconsideration and administrative stay with

the RRBD on July 9, 2010. Inasmuch as the RRBD has frequently based its

“coverage rulings” finding entities subject to its jurisdiction under the RRA
5
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and RUIA on rulings from the STB, Rail-Term petitioned this agency on
June 3, 2010, for a decision confirming that it is not a “rail carrier” as that
term is used in the ICCTA.

On October 12, 2010, the STB issued a decision denying Rail-Term’s
declaratory order request stating that “the Board need not issue a declaratory
order when another federal agency has ruled on the matter, and the matter
has not been referred to the Board.” More specifically, the STB declined to
issue a ruling because there was no referral from the RRBD and because the
RRBD did not stay its proceedings to permit Rail-Term to obtain the
[Surface Transportation] Board’s views. Furthermore, the STB stated Rail-
Term had not indicated that it has sought reconsideration of the coverage
decision (i.e., the Initial Decision).* The Board also deferred ruling on Rail-
Term’s request in view of the fact that the RRBD’s coverage decision in

Trinity Railway Express—Train Dispatching—Herzog Transit Services® was

pending review in the United States Court of Appeals for the Seventh Circuit

3 The ICCTA speaks in terms of a “rail carrier” whereas the RRA and RUIA use
the term “carrier by railroad.” Rail-Term believes these terms are legally “fungible” and
therefore uses them interchangeably. See note 10 at page 10.

4 In fact, Rail-Term did advise the STB that it was going to seek administrative
reconsideration of the Initial Decision. At lines 5 through 8 of its previous petition to the
STB, Rail-Term stated that “it plans to seek reconsideration of that erroneous ruling by
filing both an administrative appeal with the RRBD and, in the event of a second adverse
RRBD ruling, by seeking judicial review of that agency’s final decision.” June 3 Petition
at page 4.
5 B.C.D. 09-53, Oct. 28, 2009.
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and could affect the RRBD’s future decision on reconsideration of the Rail-
Term coverage decision.®

The RRBD issued its decision on reconsideration on January 28,
2011.7 Over a second dissent by management member Kever, it once again
found coverage for Rail-Term as an employer as a “carrier by railroad” as
well as under an alternate theory that Rail-Term’s dispatcher employees are
also employees of its carrier clients. The RRBD based its holding that Rail-
Term is an employer on the notion that it was providing common carriage by
rail in interstate commerce due to the “integral” nature of train dispatching
to the overall operation of movement of goods by rail. The RRBD
dismissed Rail-Term’s argument that it is not a “rail carrier”’ under the
ICCTA stating,

this argument misses the point. In determining what constitutes a rail

carrier under the RRA and RUIA, the threshold inquiry begins with

what constitutes a rail carrier subject to STB jurisdiction, but it does
not end there. This is because the regulatory schemes of the RRA and
ICCTA are not symmetrical. Standard Office Buildings Corporation v,
United States, 819 F.2d 1371, 1378 (7th Cir. 1987). By virtue of the
control that it exercises over the movement of trains, Rail-Term is a
rail carrier within the meaning of that term under the RRA and RUIA.
To hold otherwise would allow for easy erosion of the RRA and
RUIA by parsing out interstate transportation by rail to non-covered
entities. Reconsideration Decision at page 3.

6 This statement appears to contradict the STB’s previous statement that Rail-Term

had not indicated that it would seek reconsideration of the RRBD’s Initial Decision.
Cited as the “Reconsideration Decision.”
7
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On March 28, 2011, Rail-Term appealed the Reconsideration
Decision to the United States Court of Appeals for the District of Columbia
Circuit. On appeal Rail-Term argued that it could not be a “covered
employer” under the RRA and RUIA because it was not a “rail carrier”
under the ICCTA or a “carrier by railroad” under the RRA and RUIA.

Citing the 7" Circuit’s decision in Herzog Transit Services v. the United

States Railroad Retirement Board,’ Rail-Term emphasized that it could not
be a “rail carrier” under the plain meaning of the statute, that the language of
the ICCTA and the RRA/RUIA is interchangeable, and that Congress
intended for the term “carrier” to have the same meaning under these two

statutes.

At oral argument the Court asked shouldn’t Rail-Term’s carrier status
be resolved by the STB. Rail-Term replied that “we tried to do that” but the
STB “chose not to address that issue.” During further questioning, Judge
Ginsburg cited the primary jurisdiction of the Surface Transportation Board

while acknowledging that the question of Rail-Term’s carrier status was not

624 F.3d 467 (7™ Cir. 2010) hereafter cited as “Herzog Transit.”
8
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referred to the STB by either the RRBD or the Court but “this time it would

be 959

On November 14, 2011, the Court served its Order and Memorandum
holding Rail-Term’s petition for review in abeyance pending further order of
the Court to allow Rail-Term to petition the STB for a determination as to
whether it is a “rail carrier” under 49 U.S.C. §10102(5). The Court referred
that issue to the STB emphasizing that a resolution of that legal issue is
within that agency’s primary jurisdiction. As the Court stated,
“interpretation of the Railroad Acts [the RRA and RUIA] necessarily turns
upon the interpretation of the ICCTA, as to which the STB is the agency

with principal competence.” See, November 14 Order and Memorandum.

ARGUMENT
5 U.S.C. 554(e) and 49 U.S.C. 721, give the STB discretion to issue a
declaratory order to terminate a controversy or remove uncertainty. See,

Norfolk Southern Railroad Company and the Alabama Great Southern

Railroad Company-Petition for Declaratory Order, FD 35196, STB served

March 1, 2010. The issue here is a novel one: whether a company that

supplies services to the railroad industry in the form of train dispatching is a

9
C.

A copy of the relevant pages of the oral argument transcript is attached as Exhibit

9
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“rail carrier”'® within the meaning of §10102(5) of the ICCTA. Rail-Term is
filing this new Petition for Declaratory Relief in accordance with the Court’s
instruction. It contends that this filing to clarify its “rail carrier” status is
consistent with courses of action taken by other parties before the Surface
Transportation Board that had initially been characterized by the RRBD as
“rail carriers” under the ICCTA and therefore “covered employers” for RRA

and RUIA purposes.!’ See, e.g., H&M International Transportation. Inc.-

Petition for Declaratory Order, FD 34277, slip op., STB served November
12, 2003 (cited as “H&AM”), and American Orient Express Railway
Company LLC-Petition for Declaratory Order, FD 34502, slip op., STB
served December 29, 2005(cited as “American Orient Express™). Rail-Term

urges the STB to issue a decision finding that it is not a “rail carrier.”

RAIL-TERM IS NOT A RAIL CARRIER
UNDER THE ICC TERMINATION ACT

Rail-Term’s review of pertinent STB and RRBD decisions indicates
there is little precedent directly on point as to the issue of the rail carrier

status of a vendor of subcontracted services to carrier railroads which

10 The ICCTA uses the term “rail carrier” while the RRA and RUIA use the term
“carrier by railroad.” Rail-Term believes they are one and the same and will use these
terms interchangeably. See, Herzog Transit at 473, where the Court stated “[t]he [RRBD]
seemed to assume, and we see no need to disagree, that Congress intended ‘carrier’ to
have the same meaning for both of these closely related statutes and that the RRA
therefore affords no broader coverage than the ICCTA.”
" Rail-Term does not seek any guidance from the STB as to its status under the
RRA and RUIA, only under the ICCTA.

10
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historically handled such functions “in house”. Compare H&M and
American Orient Express, supra. Both of these STB decisions arose in
connection with coverage status proceedings before the RRBD. According
to the STB’s decision, H&M involved an entity operating warehousing,
distribution, truck terminal, and intermodal facilities at various points in the
United States. H&M provided services for contracting railroads such as the
loading and unloading of trailers and containers and the moving, inspecting,
and securing of trailers. At one of these facilities H&M also moved railcars
around the site using its own switching locomotives. However, H&M did
not operate beyond that facility and was prohibited by its contract with the
serving railroad from providing common carrier rail service. In finding that
H&M was not a “rail carrier” subject to its jurisdiction, the STB held
[t]he Board has jurisdiction over “transportation by rail
carrier.” 49 U.S.C. 10501(a). The term “transportation” is defined to
include a facility related to the movement of property by rail, and
services related to that movement, including receipt, delivery, transfer,
and handling of property. 49 U.S.C. 10102(9) (A), (B). A “rail
carrier” is defined as “a person providing common carrier railroad
transportation for compensation.” 49 U.S.C. 10102(5).
Whether a particular activity constitutes transportation by rail carrier
under section 10501 is a fact-specific determination. H&M’s
intermodal transloading activity could fit within the broad definition
of transportation. [citations omitted] But this is only half of the

statutory requirement for Board jurisdiction under section 10501.

To fall within the Board’s jurisdiction, the transportation activities
must be performed by a rail carrier, and the mere fact that H&M

11
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moves rail cars inside the Marion facility does not make it a rail
carrier. To be considered a rail carrier under the statute, there must be
“a holding out” [emphasis supplied] to the public to provide common
carrier service. [citations omitted] Here, however, H&M’s operations
are performed pursuant to agreements with UP that reserve for UP all
common carrier rights and obligations and that, in fact, specifically
bar H&M from providing common carrier service. Additionally,
H&M has never received, nor sought, a license from the Board for
common carrier freight rail operations under 49 U.S.C. 10901 (or an
exemption from the licensing requirements pursuant to 49 U.S.C.
10502). Further, there is no evidence that H&M has provided any type
of rail service to the public for compensation or otherwise, or held
itself out as willing to do so. Indeed, the record shows that any rail-
related activity performed by H&M is strictly in-plant, for H&M’s
convenience and benefit, and in furtherance of its non-rail primary
business purpose.

By comparison, American Orient Express (“AOERC”) was a
company offering a “rail cruise” vacation experience over the American rail
network using its own passenger rolling stock and on board crews in trains
operated for it under contract by Amtrak. There the STB ruled that AOERC
was a “rail carrier.” It found that AOERC did engage in “transportation” by
handling passengers in railroad equipment that it owned, that its operation of
trains through a contract with Amtrak constituted the provision of railroad
transportation, and that it held itself out to the general public to provide
transportation for compensation. Slip op. at 3-6.

Outside of the RRBD context, there is substantial STB and Interstate
Commerce Commission precedent on the issue of what constitutes “common

carriage.” See, e.g., SMS Rail Service, Inc., FD 34483, STB served January
12
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24, 2005, slip op. at 5, and B. Willis, C.P.A., Inc., FD 34013, STB served
July 26, 2002, slip op at 6. Rail-Term is plainly not “a rail carrier” within
the meaning of the ICCTA under that precedent because it does not (1) own
or use any facility related to the movement of passengers or property by rail,
(2) provide common carrier transportation for compensation, (3) “hold out”
to the public to provide transportation for compensation, or (4) hold any
license or exemption from the STB to perform common carrier rail
operations.

Moreover, Rail-Term is not a “carrier by railroad” under the RRBD’s
precedent insofar as it does not own, lease, or control a rail line or retain the
capacity to operate a rail line or operate as a common carrier or hold
authority from the STB to do so. See, B.C.D. 09-02, Tri-County Commuter
Rail Organization, et al, Jan. 20, 2009, slip op. at pages 3 and 6; B.C.D. 00-
35, Cape Cod Central Railroad, Inc., Sept. 14, 2000; and B.C.D. 03-27,
Northern New England Passenger Rail Authority, March 21, 2003, slip op."
Accordingly, the Surface Transportation Board should find that Rail-Term is
not a “rail carrier” subject to its jurisdiction and should issue a ruling to that

effect.

12 Copies of the pertinent pages of these decisions are attached as Exhibits D
through F.
13
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CONCLUSION

As directed by the Court, Rail-Term requests that the STB grant its

Petition for a Declaratory Order and issue a declaratory ruling finding it not

a “rail carrier” under the ICCTA. Furthermore, Rail-Term requests

expedited handling inasmuch as the Court is holding the appellate

proceeding in abeyance pending the outcome of this declaratory proceeding.

Dated: December 14, 2011

3740141.5/SP/24997/0101'121311
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Writer's Direct Fax No. 202-742-8697

BY E-FILING

Ms. Cynthia Brown

Chief, Section of Administration
Office of Proceedings

Surface Transportation Board
395 E Street, S.W.

Washington, D.C. 20423

RE: FD 35582, Rail-Term Corp.—Petition for Declaratory Order
Dear Ms. Brown:

I am writing on behalf of Rail-Term Corp. (“RTC”) in connection with the
above-captioned matter. On March 8, 2012, the Board released a decision
instituting a declaratory proceeding directing the parties to supplement the record
by submitting by March 28, copies of their respective filings submitted to the
Railroad Retirement Board (“RRB”) and the United States Court of Appeals for
the D.C. Circuit (“the Court”) in the course of those proceedings.

Concurrently with this letter I am submitting the substantive documents filed
by RTC with the RRB and the Court as well as a letter identifying those
documents. My purpose in writing this letter is to bring to the attention of the
Surface Transportation Board several decisions issued by the RRB defining a
common carrier as “...one that holds itself out to the public as engaging in the
business of transporting people or property from place to place for compensation.
It is the right of the public to demand service that is the real criterion determinative
of an entity’s character as a common carrier.” Moreover, an entity will not be
subject to the RRB’s jurisdiction unless it is acting as a common carrier. GWI
Switching, L.P.

These decisions submitted with this letter include:

Strasburger & Price, LLP

1700 K Street, N.W., Suite 640 * Washington, D.C. 20006.3817 « 202.742.8600 tel * 202.742.8699 fax * www.strasburger.com

Austin « Collin County = Dallas « Houston « San Antonio * New York, N.Y. « Washington, D.C. « Strashurger & Price, SC - Mexico City
3912503.2/SP/24997/0101/032712
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GWI Switching, LP., cited above.

GWI Switching Services, L.P., Decision on Reconsideration
B.C.D. 08-20, Total Logistic Control, LL.C

B.C.D. 11-87, Port of Montana Port Authority

B.C.D. 08-15, Transco Railway Products, Inc., et al

B.C.D. 08-10, Rescar, Inc., et al

While these cases differ factually from that of Rail-Term Corp., the point is
that Rail-Term-just like these other parties- does not hold itself out to the public to
transport people or property for compensation. Accordingly, it is not a rail carrier
for the purposes of the I.C.C. Termination Act.

I would be pleased to provide those additional materials, should the STB
request them.

Respectfully submitted,

%W\

John D. Heffner

Enclosures

cc:  Rachel Simmons, Esq.
Michael Wolly, Esq.
Mr. Francois Prenovost
Dennis Devaney, Esq.
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Go to Decision on Reconsideration

EMPLOYER STATUS DETERMINATION
GWI SWITCHING, L.P..

This is the determination of the Railroad Retirement Board
concerning the status of GWI Switching, L.P. (GWI), as an employer
under the Railroad Retirement Act (45 U.S.C. § 231 et seg.) (RRA)
and the Railroad Unemployment Insurance Act (45 U.S.C. §351 et
seq.) (RUIA).

GWI is a switching railway that provides services to only one
customer, CMC Railroad I Ltd. Section 1(a) (1) of the Railroad
Retirement Act (45 U.S.C. § 231(a) (1)), insofar as relevant here,
defines a covered employer as:

(i) any express company, sleeping-car company, and
carrier by railroad, subject to [the Interstate Commerce
Act};

(ii) any company which is directly or indirectly
owned or controlled by, or under common control with one
or more employers as defined in paragraph (i) of this
subdivision and which operates any equipment or facility
or performs any service (other than trucking service,
casual service, and the casual operation of equipment and
facilities) in connection with the transportation of
passengers or property by railroad * * *,

Sections 1(a) and 1(b) of the Railroad Unemployment Insurance Act
(45 U.S.C. §§ 351(a) and (b)) contain substantially similar
definitions, as does section 3231 of the Railroad Retirement Tax
Act (26 U.S.C. § 3231).

The Interstate Commerce Commission has Jjurisdiction over common
carriers engaged in the interstate transportation of passengers or
property by railroad pursuant to section 10501 of title 49 of the
United States Code. A common carrier may be defined in general as
one which holds itself out to the public as engaging in the
business of transporting people or property from place to place for
compensation. It is the right of the public to demand service that
is the real criterion determinative of an entity’s character as a
common carrier. In contrast, a private carrier is one which,
without making it a vocation or holding itself out to the public as
ready to act for all who desire the service, undertakes by special
agreement in a particular instance only, to transport property or
persons from place to place. Private carriers thus undertake not
to carry for all persons indiscriminately, but rather transport
only for those with whom they see fit to contract individually.
The RRB has followed the distinction made by the Interstate
Commerce Commission, which is judicially supported in The Tap Line
Cases, 234 U.S. 1 (1913); also International Detective Service,
Inc. v. Interstate Commerce Commission, 595 F.2d 862, 865 (D.C.
Cir. 1979).



GWI SWITCHING, L.P.

In this case, GWI does not hold itself out to the public as
engaging in the business of transportation of persons or property
over the line in question. Rather, it performs switching services
over that 1line only for the one company with which it has
contracted. Accordingly, the Board determines that GWI is not a
carrier under the Acts.

GWI is controlled by Genesee and Wyoming Industries, Inc., which
controls a number of rail carriers. GWI is therefore under common
control with employers under the Acts. However, GWI, which is a
limited partnership that operates a rail storage yard, does not
provide any services for its affiliates. It operates the yard for
CMC Railroad I Ltd, an unaffiliated company. Accordingly, in the
opinion of a majority of the Board, GWI is not providing service in
connection with rail transportation; since it is also not a
carrier, as defined in paragraph (i) of section 1(a) (1) of the
Railroad Retirement Act, it is not an employer under the Railroad
Retirement Act and the Railroad Unemployment Insurance Act.

Glen L. Bower

4’/1’7% cofh—~"T
V. M.Jépeakman,é?Z (Dissenting
lpinion Attached)

%wc T g rer—

%7&dme F. Kever

Attachment



DISSENT OF V. M. SPEAKMAN, JR.
ON THE EMPLOYER STATUS DETERMINATION
GWI SWITCHING, L.P.

I agree that GWI Switching, L.P. (GWI) is under common control with a number of
employers under the Acts. In addition, this company may be performing railroad
related services in that it furnishes switching services for CMC Railroad I LTD,
(CMC). The fact that GWI is not providing railroad services for its affiliate
should be irrelevant in a coverage determination case. If CMC is, in fact, a

covered employer, then GWI should, in turn, be covered.

I must dissent from the majority opinion in this case and feel that absent a
coverage determination on CMC, a valid decision in the current case cannot be

made.

/

V. M. Speakman, Jr.

4 7;/5,/ S

Date




EMPLOYER STATUS DETERMINATION
GWI Switching Services, L.P.
Decision on Reconsideration

This is the determination on reconsideration of the Railroad
Retirement Board concerning the status of GWI Switching Services,
L.P. (GWI) as an employer under the Railroad Retirement Act (45

U.S.C. §231 et seqg.) (RRA) and the Railroad Unemployment
Insurance Act (45 U.S.C. §351 et seq.) (RUIA).

By letter dated December 28, 1994, GWI was notified of B.C.D. 94-
113, wherein a majority of the Board, Mr. Speakman dissenting,
found that GWI was not an employer under the RRA and the RUIA.
By letter dated December 22, 1995, GWI requested reconsideration
of the Board's decision and stated that page 2 of the Board's
decision contained a factual error in the following statement:

In this case, GWI does not hold itself out to the
public as engaging in the business of transportation of
persons or property over the line in question. Rather,
it performs switching services over that line only for
the one company with which it has contracted.

GWI stated that it has held itself, and continues to hold itself,
out as a common carrier of rail services to all parties. GWI
explained that although it presently serves one customer, its
intent and strategy is to broaden its activities to include

additional customers. GWI stated that in order to achieve that
goal, it reserved for itself in 1its operating agreements the
right to serve additional customers. GWI pointed out that its

Southern Pacific Trackage Rights Agreement does not restrict
GWI's operations to Southern Pacific's plastic pellet railcars.
That same Agreement allows GWI to operate over approximately 5.2
miles of the Southern Pacific Baytown Branch and Southern Pacific
Lafayette Main Line. GWI stated that it believes that the
introduction of Burlington Northern into the territory, by means
of trackage rights over the Southern Pacific Lafayette Main Line,
in connection with pending merger transactions, will offer
significant opportunities for expanded service by GWI to a
variety of customers in the area.

The basis for the Board's decision in B.C.D. 94-113 was the
statement cited by GWI in its request for reconsideration. The
additional information provided by GWI indicates that GWI does,
in fact, meet the criteria for being a common carrier discussed
in B.C.D. 94-113. Since GWI does hold itself out as a common
carrier to provide rail services, the Board finds that it does
fall within the definition of a carrier employer set out in



section 1(a) (1) (i) of the RRA and sections 1(a) and (b) of the
RUIA.

The decision in B.C.D. 94-113 is reversed. The Board finds that
GWI became a carrier employer under the RRA and the RUIA
effective April 6, 1994, the date on which it began operations.

Glen L. Bower

V. M. Speakman, Jr.

Jerome F. Kever

CCCook:SABartholow:MPDadabo:mpd:ik
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TO : The Board

FROM : Catherine C. Cook
General Counsel

SUBJECT: Coverage Determination -- Decision on Reconsideration
GWI Switching Services, L.P.

Attached is a proposed coverage decision on reconsideration which
reverses B.C.D. 94-113 and holds that GWI Switching Services,
Inc. ("GWI") became a carrier employer effective April 6, 1994,
the date on which it began operations. I am also attaching
copies of B.C.D. 94-113 and GWI's request for reconsideration.

Attachments



B.C.D. 08-20 MAY 15 2008

EMPLOYER STATUS DETERMINATION
Total Logistic Control, LLC

This is the determination of the Railroad Retirement Board concerning the status
of Total Logistic Control, LLC (TLC) as an employer under the Railroad Retirement
Act (45 US.C. § 231 et seq.) (RRA) and the Railroad Unemployment Insurance
Act (45 U.S.C. § 351, et seq.) (RUIA).

A review of TLC's operations began with an inquiry into Rochelle Railroad
Company (RRC), which was an employer covered under the Acts from April 13,
1996, through November 30, 1998 (B.A. No. 2778). In Board Coverage Decision
(B.C.D.) 99-36, coverage of RRC was terminated. As explained in that decision,
in Surface Transportation Board (STB) Finance Docket AB-549, decided May 21,
1999, the STB granted the application of the City of Rochelle, llinois (City)
requesting the authorization of the discontinuance by RRC of service over 2.06
miles of track that the City owns in an industrial park within the City. According
to the STB decision, the City is operating the line through a contractor. That
contractor is TLC.! In a letter dated June 7, 2006, from Mr. Mike Carr, CEO-
President of Pioneer Railcorp., the owner of RRC, RRC discontinued operations in
May 1999, when TLC became the sole operator of the track?2.

Total Logistics, Inc. is a Milwaukee-based public company which operates
through two wholly-owned businesses, TLC, and Zero Zone3. TLC is the tenth
largest provider of refrigerated warehousing services in the United States. TLC is a
national provider of integrated logistic services which include refrigerated and
dry warehousing, supply chain management, dedicated third-party facility and
operations management, food distribution, botting and packaging, and
fulfilment services. TLC provides end-to-end supply chain services to a number
of major U.S. food and consumer product companies. TLC operates a fleet of
over 435 tractors with over 825 refrigerated and dry frailers. It has five
maintenance facilities and more than 30 logistic centers.

In response to inquiries from the agency, Peter Westermann, Chief Operating
Officer of TLC advised that TLC owns no rail assets other than its own spurs.
Although TLC owns track-mobiles, it does not own locomotives. Mr. Westermann
stated further that TLC has

1 Documentation in the file from Jason T. Anderson, Economic Development Director for the City of
Rochelle indicates that the City of Rochelle has no employees engaged in the operations of the railroad
and it is TLC who is the rail operator of the railroad.

2 Mr. Carr noted that TLC actuadlly began operations before May 1999, working with RRC.

3 Zero Zone is a manufacturer of high quality refrigerated and freezer display cases used in grocery,
convenience, dollar and drug store chains for retail merchandising of food, beverage and floral products,
as well as refrigeration houses and racks to power and control the refrigeration systems, electrical panels,
and stand-by power for both retail and industrial applications.
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no employees engaged full time in the exclusive business of railcar
moving. Any man-hours spent shuttling, spotting or switching

railcars are a tfiny fraction of our total man-hours, and the vast
majority of that tiny fraction is to move cars to and around our own
warehouse. We do this under a confract with the city in the
industrial park.

TLC started warehousing in Rochelle in 1986, and had one agreement with the
City from 2002. TLC has a current contract with the City, dated October 1, 2004,
to shuttle all cars within the industrial park with TLC's frack-mobile. Mr.
Westermann explained that because the industrial park is growing, in January
2006 TLC sought bids from short-line rail companies to perform the work TLC was
performing. This was done in anticipation of more railcar volume which would
necessitate the use of a locomotive rather than a track-mobile. TLC selected
the Burlington Junction Railway. The Burlington Junction Railway has been an
employer under the Acts since 1985 (B.A. No. 4777)4. In a letter dated
September 25, 2006, Mr. Westermann stated that the Burlington Junction Railway
was on-site in September 2006, performing functions in preparation “for the
volume to come in November". According to a letter dated November 17, 2006,
from Mr. Robert Wingate, General Manager of the Burlington Junction Railway,
there are three employees working out of the Rochelle operation, and service
and compensation for all three is reported under the appropriate Acts.

The limited amount of spotting, shuttling or switching railcars which TLC did
before entering into the contract with Burlington Junction Railway was done
with track-mobiles (not locomotives), and was done pursuant to a contfract with
the City of Rochelle to shuttle cars within the industrial park to move cars to and
around TLC's own warehouse. According to Mr. Westermann, TLC performed
the final delivery of approximately 4,000 railcars per year to the facilities in the
Rochelle industrial park. About 3,700 of these were to TLC's own facility, with the
balance spread across four other buildings in the park. Using a track-mobile,
TLC placed at designated individual company locations railcars delivered by
Class | railroads. Ninety percent of this volume went to TLC's own warehouse,
and ten percent went to the other facilities in the industrial park. The
percentage of revenue TLC received from this service was approximately two
tenths of one percent (.002). This is based on $800,000.00 in shuttle revenue
against $350 milion in TLC sales. When measured against total company
revenues, the percentage becomes two thousandths of one percent
(0.0020%)5. The approximate proportion of TLC employees who worked in @
capacity related to the shuttle services was two tenths of one percent. No
employees worked full time related to shuttle activities.

4 Effective March 7, 1997, Burlington Junction Railway changed its name to Burlington Shortline Inc. d/b/a
Burlington Junction Railway.

5 As of January 2005, TLC is a wholly owned subsidiary of SUPERVALU INC. SUPERVALU sales are
approximately $40 billion; $800,00.00 is 0.0020% of $40 billion.
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Section 1(a) (1) of the Radilroad Retirement Act (45 U.S.C. § 231(qa) (1)),
insofar as relevant here, defines a covered employer as:

(i) any carrier by railroad subject to the jurisdiction of the
Surface Transportation Board under Part A of subtitle IV
of title 49, United States Code;

Sections 1(a) and 1{b) of the Railroad Unemployment Insurance Act (45 US.C.
§§ 351(a) and (b)) contain substantially similar definitions, as does section 3231
of the Railroad Retirement Tax Act (26 U.S.C. § 3231).

The question before us is whether TLC should be considered a covered rail
carrier for the period May 1999 (when Rochelle Rairoad Company ceased
providing services and TLC took over) through September 2006 (when the
Burlington Junction Railway took over operations).

The evidence of record indicates that with the switching services which TLC
provided at the Rochelle industrial park TLC would be operating as a switching
railway providing services for itself. TLC did not hold itself out to the public as a
provider of switching services. The limited provision of TLC's switching services for
the other four facilities in the industrial park as described above would not
change that description. Decisions of the Board in prior cases have concluded
that where a short line of track is operated as a common carrier, the operator is
a rail carrier operator under the Acts. B.C.D. 96-19, GWI Switching Services, L.P.
Whether the operator owns the rail line, or leases the line from another company
does not affect the outcome, but where the operator does not hold itself out as
a common carrier, the Board has concluded that the frack is operated as a
private carmier, and consequently is not a covered rail carrier employer. See
e.q., B.C.D. 94-29, Hardin Southern Railroad Company; B.C.D. 94-105.2, Great
Miami & Western Railway.

The Surface Transportation Board (STB) has jurisdiction over common carriers
engaged in the interstate transportation of passengers or property by railroad
pursuant fo section 10501 of Title 49 of the United States Code. A common
carrier may be defined in general as one which holds itself out to the public as
engaging in the business of transporting people or property from place to place
for compensation. It is the right of the public to demand service that is the real
criterion determinative of an entity's character as a common carrier. In
contrast, a private carrier is one which, without making it a vocation or holding
itself out to the public as ready to act for all who desire the service, undertakes
by special agreement in a particular instance only, to transport property or
persons from place to place. Private carmriers thus undertake not to carry for all
persons indiscriminately, but rather to transport only for those with whom they
see fit to contract individually. The Board has followed the distinction made by
the STB, formerly the Interstate Commerce Commission, which is judicially
supported in The Tap Line Cases, 234 U.S. 1 (1913); also, International Detective
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Service, Inc. v. Interstate Commerce Commission, 595 F. 2d 862, 865 (D.C.
Cir. 1979).

Additionally, the term “railroad”, under the ICC Termination Act of 1995 includes
a switch, spur, track, terminal, or terminal facility as well as a freight depot, yard,
and ground used or necessary for transportation (49 US.C. §10102(6)(C)). It is
well settled that a terminal or switching company is a common carrier rather
than a private carrier if it holds itself out to be one, acts in that capacity, and is
dealt with in that capacity by railroads in general. U.S. v. California, 297 U.S. 175
(1936). Consistent with this, the Board has held terminal railroads to be covered
employers under the RRA and RUIA where they act in the capacity of a
common carrier subject to the ICC Termination Act of 1995.

In this case, the information contained in the file indicates that TLC was not a
common carrier, but operated as a private carrier which performed intraplant
switching primairily for itself. Even with the limited switching services provided to
the four other buildings, it would still be considered a private carrier. TLC does
not hold itself out as providing services from this facility to any and all who would
like to use it — the number of clients is finite, TLC itself, and the entities which used
the other four buildings in the park.

Consistent with earlier decisions of the Board, we hold that TLC was not an
employer under the Railroad Retirement and Railroad Unemployment Insurance
Acts for the period May 1999 through September 2006. See, B.C.D. 08-10,
Rescar, Inc. and Rescar Industries, Inc. decided February 21, 2008.

Original signed by:

Michael S. Schwartz

V. M. Speakman, Jr.

Jerome F. Kever



B.C.D.11-87 August 30, 2011
EMPLOYER STATUS DETERMINATION
Port of Montana Port Authority

This is the determination of the Railroad Retirement Board regarding the status of
Port of Montana Port Authority as an employer under the Railroad Retirement
Act (45 US.C § 231 et seq.) (RRA) and the Rairoad Unemployment Insurance Act
(45 U.S.C.§ 351 et seq.) (RUIA).

Information regarding the Port of Montana Port Authority was submitted by Ms.
Sheryl Ralph, Financial Manager of Port of Montana'!. According to Ms. Raiph,
Port of Montana Port Authority (the Port) was created by resolution on May 7,
1986, pursuant to authority granted by the 1985 Montana Legislative assembly
and the city of Butte-Silver Bow, Montana's Council of Commissioners. The Port is
a “component unit of the primary governmental unit, Butte-Silver Bow, Butte,
Montana”. Ms. Raiph explained that the Port:

is charged with the promotion, stimulation and development of
commerce, economic development and prosperity for the State of
Montana and its citizens. It does so primarily through the operation of a
transload facility. In addition to the transload facility, the Port owns a
warehouse at a secondary location which is used exclusively by tenants
with long term leases.

The Port has five full-time office employees whose work ‘“includes
communications with customers who ship into or out of the Port via truck or rail”.
The Port also has five full time operations employees whose work "includes direct
contact with customer representatives, including employees of the UPRR and
BNSF2 and who aiso perform switching tasks on a track that is shared between
the BNSF, UPRR and the Port”. Ms. Raiph stated that at the transload facility, the
Port:

switches rail cars into the appropriate area of the facility, upon receipt
from the UPRR or BNSF, and loads or unioads them per customer request.
Product that comes in on rail is loaded on truck. That which comes in on
truck may leave via rail or truck. The Port provides storage as needed for
product in the interim and also leases space to tenants who provide their

T It is noted that “Port of Montana, Inc." was an entity incorporated in the state of
Montana on September 1, 1972, and dissolved on December 4, 2006. Review of the
evidence of record, including a brochure submitted by Ms. Ralph, as well as the official
website for Port of Montana (www.portofmontana.org) indicates that the Port of
Montana Port Authority does business as “Port of Montana“.

2 Both the Union Pacific Rairoad Company (UPRR) and the Burlington Northern and
Santa Fe Raiway Company (BNSF) are employers covered by the Acts (B.A. Nos. 1713
and 1621, respectively).



own fransloading services. Although the Port receives rail service from
both the BNSF and UPRR, it has business contracts only with the UPRR.

The Port's facility includes rail tracks, an unheated warehouse, an auto facility, a
bulk minerals building, fertilizer belt, maintenance shop, truck scales, and an
office building. There is also an aviation gas pump, bulk liquid tanks and
bladders, and a ramp on the premises for use by customers or the Port in
handling products. The Port also owns a locomotive, a backup switch engine,
piggy packers, forklifts of various sizes, and an unheated warehouse with office
space at a secondary location. Service provided to tenants at this secondary
location is limited to maintenance and upkeep of the warehouse.

Ms. Ralph also explained that the UPRR leases the auto facility from the Port,
which UPRR then uses under contract with General Motors. Port employees
switch auto racks into and out of the auto facility3. The Port provides snow
removal services for the auto facility.

The Port provides other services to the UPRR including the temporary storage of
unused rail cars through December 2009, and participation in the One Plus billing
program which allows the UPRR to submit a single bill to the customer which
includes rail and transload services. The Port also charges the UPRR a switch fee
for each car that enters the facility, regardless of the rail carrier who handles it.
According to Ms. Ralph, in 2009, approximately 2,000 man hours were expended
to provide these services, which accounted for approximately 23% of the Port's
total revenues. Ms. Ralph submitted copies of a maintenance agreement, a
lease agreement, and a car storage agreement, all between the UPRR and the
Port. Ms. Ralph also submitted a copy of a track lease agreement between the
Port and Rhodia, Inc., a chemical company.

According to Ms. Ralph, all facilities and equipment are under the control of the
Port, unless they are leased to a customer. Ms. Ralph stated that the Port “does
not exercise joint control of any asset with another party”. The Port has no
stockholders or equity holders. A five member Board of Commissions, appointed
by the Butte-Silver Bow Chief Executive and confirmed by the Butte-Silver Bow
Council of Commissioners, governs the Port. According to Ms. Ralph, none of the
Commissioners are affiliated with any railroad. Ms. Ralph stated that the Federal
Railroad Administration has not required the Port to pay any user fees; there
have been no rulings regarding the status of the Port by the Surface
Transportation Board; and the Internal Revenue Service has not ruled on the
applicability of the Railroad Retirement Act to the Port.

Review of the brochure submitted by Ms. Ralph, as well as the Port's website,
indicates that the Port offers a variety of services to the public, including bonded
storage, consulting, customized billing, direct transload for trucks or railcars,
container breakdown and transfer, and inventory management and control.

3 Other UPRR contractors unload the auto racks, inspect the vehicles, load them onto
trucks and provide security for the auto facility.



The Port also offers key contacts and links to different entities “which benefit all
customers”, such as the United States Department of Commerce, Montana
Departments of Agriculture, Commerce, and Transportation.

Additional information regarding the Port was provided in a letter dated
February 3, 2011, from Mr. Thomas Lawrence lll, counsel to the Port. According
to his letter,

As an independent municipal entity, the Port primarily provides
warehouse, distribution and transloading services and building and
property leases to its customers. In addition, the Port provides rail
switching services on its property to UP and Burlington Northern Santa Fe
(“BNSF”). Annually, more than 75% of Port revenues are derived from non-
rail customers in the agricultural, mining, construction and forestry
industries. For these customers, the Port provides storage, distribution and
transload services of their products to or from rail cars. The Port contracts
directly with its non-rail customers to provide these services and no rail
carrier is a party to the contracts. In fiscal year 2008, services provided to
these non-rail customers accounted for 77% of the Port's total revenues of
$1.145 million; in 2009 it was 76% of $1.398 miillion; and in 2010 it was 79% of
$1.478 miillion.

In addition the Port provides rail switching services to UP and BNSF, which
services are billed to and paid for by UP. The Port switches rail cars
delivered to its faciity by these carriers and moves them to the
appropriate location within the facility, where pursuant to contracts with
the non-rail recipients of these cars, the Port provides its transloading,
storage and distribution services. The Port also provides switching services
to UP to move auto racks to and from a UP auto distribution center
located on property that the Port leases to UP. The Port charges UP and
BNSF a fee for each car switched. In fiscal year 2008, the rail switching
services provided to UP/BNSF accounted for 10% of the Port's total
revenue; in 2009 it was 10% and 2010 it was 9%.

Mr. Lawrence further explained that the Port leases property to UP for its auto
distribution center, accounting for about 10% of the Port’s total revenues for 2008
through 2010. In 2009 and 2010 the Port also received revenue from UP for
storage of rail cars - in 2009 the storage of these cars accounted for 4% of the
Port’s total revenues, and in 2010 it accounted for 2% of the Port’s total revenues.
Mr. Lawrence concludes:

Hence, although revenues from UP accounted for 21% of total Port
revenue in 2010; 24% in 2009, and 23% in 2008, the actual revenue
attributable to rail switching services for UP was only 10% in 2008; 10% in
2009 and 9% in 2010.

In response to a request for clarification from the agency’s General Counsel, in a
letter dated April 1, 2011, Mr. Lawrence stated that the Port began providing



switching services in 1990. Documentation supplied by Mr. Lawrence supports his
statement that:

the switching services represent a minor component of the Port's overall
annudl revenue. Switching services have historically comprised between
5% - 12% of the Port's annual revenues and have never exceeded 14%.

Mr. Lawrence further stated that:

generally more than 75% of the Port's revenues are derived from non-rail
customers, with about 10% of its revenues coming from the switching
services provided to Union Pacific Rairoad Company ("UP"). The
remainder is primarily attributable to a lease of property to UP for an auto
distribution center and the Port's storage of surplus railcars for UP.

Section 1(a)(1) of the Railroad Retirement Act (45 US.C. § 231(a)(1)), which
insofar as relevant here, defines a covered employer as:

(i) any carrier by railroad subject to the jurisdiction of the
Surface Transportation Board under Part A of subtitle IV of title 49,
United States Code;

(i) any company which is directly or indirectly owned or
confrolled by, or under common control with, one or more
employers as defined in paragraph (i) of this subdivision, and which
operates any equipment or facility or performs any service (except
trucking service, casual service, and the casual operation of
equipment or facilities) in connection with the transportation of
passengers or property by railroad * * *.

Sections 1{a) and 1(b) of the Railroad Unemployment Insurance Act (45 U.S.C. §§
351{a) and (b)) contain substantially similar definitions, as does section 3231 of
the Railroad Retirement Tax Act (26 U.S.C. § 3231).

The definitional provision establishing the jurisdiction of the Surface Transportation
Board over railroad transportation defines "rairoad” to include "a switch, spur,
track, terminal, terminal facility, and a freight depot, yard, and ground, used or
necessary for transportation * * *." 49 US.C. § 10102(6)(C). It is well settled that a
terminal or switching company is a common carrier rather than a private carrier
if it holds itself out to be one, acts in that capacity, and is dealt with in that
capacity by railroads in general. U.S. v. Cdlifornia, 297 U.S. 175 (1936). Consistent
with this, the Board has held terminal railroads to be covered employers under
the RRA and the RUIA where they act in the capacity of a common carrier
subject to the jurisdiction of the Surface Transportation Board. See, e.g.. Camp
Chase Industrial Railroad, B.C.D. No. 95-41, and GWI Switching Services, L.P.,
Decision on Reconsideration, B.C.D. No. 96-19. Conversely, where switching
operations are conducted by an operator that, without making it a vocation or
holding itself out to the public as ready to act for all who desire the service,




undertakes by special agreement in a particular instance only, to transport
property or persons from place to place, the Board has held that such operator is
a private carrier and not an employer under the RRA and the RUIA. See, e.g..
Hardin Southern Rairoad Company, B.C.D. 94-29 (“As Hardin conducts rail
operations only for one shipper, it operates as a private carrier rather than a
common carrier in interstate commerce * * *"); The Great Miami & Western
Raiway Company, B.C.D. No. 94-105.2 ("GMWR does not hold itself out to the
public as engaging in the business of transportation of persons or property over
the line in question”); Joliet Junction Railroad, Inc., B.C.D. No. 96-48 (“JJR does
not fall within the criteria applied by the ICC to determine whether a terminal
type company such as JJR, is engaged in interstate commerce"); Port of Paim
Beach District, Decision on Reconsideration, B.C.D. 96-59 (“the District is engaged
in rail switching only as an ancillary activity to its main governmental purpose,
which is the administration of the maritime facilities of the Port of Palm Beach * * *
Since the ICC found that the Port of Palm Beach District does not hold itself out
to the public as a common carrier by railroad, the Board finds that the District is
not now and never has been a rail carrier employer”); Rapid Switching Services,
LLC, B.C.D. 01-3 ("RSS-LLC is a switching railway which provides services to only
one customer * * *'"); Southern California Railroad Company, B.C.D. 01-75 ("There
is no evidence that SCRC holds itself out to the public as engaging in the
business of fransportation of persons or property over the line in question”); R.J.
Corman Railroad Switching Company, LLC, B.C.D. 03-49 ("RCSC is not a
common carrier, but operates instead as a private carrier which performs
intraplant switching for a single customer”); Chicago Heights Switching
Company, Decision on Reconsideration, B.C.D. 03-63 (“CHSC provides rail-
switching operations only as a private carrier”); and Quincy Railroad Company,
Sierra Pacific Industries, Incorporated, B.C.D. 04-11 ("where the operator does
not hold itself out as a common carrier, the Board has concluded that the track
is operated as a private carrier, and consequently is not a covered rail carrier
employer {citing Hardin Southern Rairoad Company and Great Miami &
Western}").

The evidence of record shows that the Port is performing switching service for the
Union Pacific Rairoad Company and the Burlington Northern Santa Fe Railway
Company, even though it is paid only by the Union Pacific. In his letter of April 1,
2011, Mr. Lawrence argues that “The Port does not advertise switching services to
the general public, and it has given no indication that the public may demand
switching services from the Port. Such services are only under contract with UP
and the Port has no plans to expand its switching service to any other
customers”. The evidence of record shows that while the Port offers many of its
services to the general public, it does not offer switching services to the general
public. See, for example, its brochure entitlied Port of Montana Gateway to Your
Destination, stating, “The Port's Intermodal Hub is ideally positioned to serve all
shippers through the Montana corridor.”, and its website which states:

The Port of Montana offers a wide variety of services at its 55-acre facility
located in Silver Bow, Montana. We provide warehouse and storage
services, cerlified scales, distribution services, technical support,



customized biling, railcar and truck transload services, inventory
management and control, packaging and shipping, consulting, pricing
and logistics.

For over 30 years the Port of Montana has helped customers expand their
market areas by providing qudlity services, equipment and transportation
alternatives; thereby strengthening the economic base of Montana. Our
client base includes a number of industries such as; railroad, agriculture,
automobile, trucking, forest products, silicon, ore concentrates, fertilizer,
road treatment, and fuels. The Port of Montana will work to ensure the
most competitive cost structure and service for your products helping
design business strategies and achieve business goadls.

In light of the evidence of record, and consistent with previous decisions cited
above, we find that the Port is not an employer within the meaning of section
1(a)(1)(i) of the Railroad Retirement Act (45 US.C. § 231(a)(1)(i)) and the
corresponding provision of the Rairoad Unemployment Insurance Act.

Original signed by:

Michael S. Schwartz

V. M. Speakman, Jr.

Jerome F. Kever



B.C.D. 08-15 MAR 13 2008

EMPLOYER STATUS DETERMINATION
Transco Railway Products, Inc.
Transco Railcar Repair, Inc.

This is the determination of the Railroad Retirement Board concerning the status
of Transco Railway Products, Inc. (TRPI) and Transco Railcar Repair, Inc. (TRR) as
employers under the Railroad Retirement Act (45 US.C. §231 et seq.) and the
Railroad Unemployment Insurance Act (45 US.C. § 351 et seq.).

Information regarding TRPI and TRR was provided by Mr. Ronald A. Lane,
attorney for TRPI and TRR. According to Mr. Lane, as well as information
obtained from TRPI's website, TRPI, a privately owned entity, is an independent
provider

of freight car repair, modification and rebuilding services to the rail
transportation industry. The Company was organized in its current form in
1967 as a combination of certain predecessor companies that had been
in the railcar repair and component manufacturing business since 1936.

TRPI operates rail car repair shops af seven locations throughout the Great Lakes
region, lowa, Montana and Georgia. TRPI also operates a rail car component
fabrication facility in Ohio.

TRR, a subsidiary of TRPI, was created in 2004 to purchase most of the repair
shop assets of Trinity Railcar Repair, Inc., (Trinity) including the shops at Miles City,
Montana, Sioux City, lowa and Waycross, Georgia. TRR also hired the Trinity
employees at these locations. TRR performs the same services which Trinity
performed. These services are performed for car owners, some of which are
railroads, but, according to Mr. Lane, most of which are leasing companies or
shippers which own their own car fleets. Trinity had been found by the Board to
not be a covered employer under the Acts!.

! See, Trinity Railcar Repair, Inc., Board Coverage Decision 03-75. It is further noted that the
Interstate Commerce Commission (the predecessor of the Surface Transportation Board), found
that PLM Railcar Maintenance Company, the predecessor to Trinity, was not subject to
regulation to the extent that it performed car repair and maintenance operations, and this
exemption was not lost by virtue of incidental switching service provided to neighboring
industries. See, Interstate Commerce Commission Decision, Finance Docket No. 30453, decided
May 10, 1984.



TRPI is also part-owner of a non-operating carrier, D&W Railroad, LLC (D&W),
which owns approximately 29 miles of rail line which is operated by lowa
Northern Railway. D&W conducts no operations and has no employees. The
Board has found D&W not to be a covered employer under the Acts2. Neither
TRPI nor TRR own or control any other rail carrier, and TRR performs no services for
D&W. No railroad owns any direct or indirect interest in TRR. The officers and
directors of TRR are also officers or directors of TRPI and D&W.

The Miles City facility (which was the initial subject of the Board's inquiries to TRPI)
is, as explained above, owned and operated by TRR. According to Mr. Lane,
BNSF Railway Inc. (BNSF) delivers and picks up rail cars for repair in the Miles City
yard. BNSF also delivers and picks up cars in the yard for three other shippers
whose facilities adjoin TRR's yard. One of the three shippers is Peavey Grain
(Peavey). Mr. Lane explained that both of TRR's predecessors, PLM Railcar and
Trinity, had agreed to pull Peavey's cars in and out of its elevator facility
incidental to moving cars for repair in and out of its shops, and TRR has
continued that practice. TRR also provides the same service on a “sporadic
basis” for an adjacent scrap dealer and a car cleaning operation which
operates within TRR's yard and performs cleaning services incidental to repair
work performed at the TRR shop.

TRR began operations in May 2004, and employs 102 people, 46 of whom work
at the Miles City facility. No TRR employee at Miles City works on property
owned by any rail carrier. According to Mr. Lane, at the Miles City facility, TRR
generated about $7.9 million in revenue from 28 different customers during fiscall
year 2006-07. Of that revenue, about $1.5 million (18%) was from four unrelated
Class | carriers. TRR's assets include railcar repair shops and related equipment,
including a locomotive engine at Miles City, which is used for moving cars within
the TRR yard and to and from adjoining shipper facilities. Railcar repair is
performed pursuant to standard purchase orders, as well as a wide variety of
contracts with different car owners.

Section 1(a)(1) of the Railroad Retfirement Act defines the term “"employer” to
include:

(i) any carrier by railroad subject to the jurisdiction of the Surface
Transportation Board under part A of subtitle IV of Title 49;

(ii) any company which is directly or indirectly owned or controlled by,
or under common control with, one or more employers as defined

2 See, Board Coverage Decision 05-34.



in paragraph (i) of this subdivision, and which operates any
equipment or facility or performs any service (except trucking
service, casual service, and the casual operation of equipment or
facilities) in connection with the transportation of passengers or
property by railroad, or the receipt, delivery, elevation, transfer in
transit, refrigeration or icing, storage, or handling of property
transported by railroad. 45 U.S.C. §231(a)(1)(i) and {ii).

Section 1 of the RUIA contains essentially the same definitions, as does section
3231 of the Railroad Retirement Tax Act.

The evidence of record establishes that TRPI is not operating as a rail carrier in
interstate commerce. In addition, TRPI is not under common control with nor is it
owned or controlled by a rail carrier employer. Furthermore, the evidence also
establishes that TRR is not operating as a rail camier in interstate commerce.
While TRR is under common control with D&W Railroad, that entity has been
found not to be a covered employer under the Acts. Accordingly, TRR is not
under common control with nor is it owned or controlled by a rail carrier
employer.

Regarding the limited movement of cars which TRR provides Peavey, as well as
the sporadic movement of cars for the scrap dealer and car cleaning
operation, decisions of the Board in prior cases have concluded that where a
short line of track is operated as a common carrier, the operator is a rail carrier
operator under the Acts. See, for example, B.C.D. 96-19, GWI Switching Services,
L.P. Whether the operator owns the rail line, or leases the line from another
company does not affect the outcome, but where the operator does not hold
itself out as a common carrier, the Board has concluded that the track is
operated as a private carrier, and consequently is not a covered rail carrier
employer. See e.q., B.C.D. 94-29, Hardin Southern Railroad Company; B.C.D. 94-
105.2, Great Miami & Western Railway.

The Surface Transportation Board (STB) has jurisdiction over common carriers
engaged in the interstate transportation of passengers or property by railroad
pursuant to section 10501 of Title 49 of the United States Code. A common
carrier may be defined in general as one which holds itself out to the public as
engaging in the business of transporting people or property from place to place
for compensation. It is the right of the public to demand service that is the real
criterion determinative of an entity’'s character as a common carrier. In
contrast, a private carrier is one which, without making it a vocation or holding
itself out to the public as ready to act for all who desire the service, undertakes
by special agreement in a particular instance only, to transport property or



persons from place to place. Private carriers thus undertake not to carry for all
persons indiscriminately, but rather to transport only for those with whom they
see fit to contract individually. The Board has followed the distinction made by
the STB, formerly the Interstate Commerce Commission, which is judicially
supported in The Tap Line Cases, 234 U.S. 1 {1913); also, International Detective
Service, Inc. v. Interstate Commerce Commission, 595 F. 2d 862, 865 (D.C. Cir.
1979).

Additionally, the term “rairoad”, under the Interstate Commerce Act as
amended includes a switch, spur, frack, terminal, or terminal facility as well as a
freight depot, yard, and ground used or necessary for transportation (49 U.S.C.
§10102(6)(C)). It is well settled that a terminal or switching company is a
common carrier rather than a private carrier if it holds itself out to be one, actsin
that capacity, and is dealt with in that capacity by railroads in general. US. v.
Cadlifornia, 297 US. 175 (1936). Consistent with this, the Board has held terminal
railroads to be covered employers under the RRA and RUIA where they act in
the capacity of a common carrier subject to the Interstate Commerce Act as
amended.

In this case, the information contained in the file indicates that TRR is not a
common carrier, but performs limited car movement for a single entity, Peavey
Grain. Even with the additional sporadic movement of cars for two additional
entities, TRR would sfill be considered a private carrier. It is also noted that Trinity,
TRR's predecessor, which operated the Miles City facility, performing the same
services as TRR, as well as providing limited car movement for Peavey Grain, was
found not to be a covered employer under the Acts.

Consistent with earlier decisions of the Board, we hold that neither Transco
Railway Products, Inc. nor Transco Railcar Repair, Inc. is an employer under the
Railroad Retirement and Railroad Unemployment Insurance Acts.

Original signed by:

Michael S. Schwartz

V. M. Speakman

Jerome F. Kever



B.C.D. 08-10 FEB 21 2008

EMPLOYER STATUS DETERMINATION
Rescar, Inc.
Rescar Industries, Inc.

This is the determination of the Railroad Retirement Board concerning the status
of Rescar, Inc. (RI) and Rescar Industries, Inc. (Rll) as employers under the
Railroad Retirement Act (45 US.C. 8§231 et seqa.) and the Railroad
Unemployment Insurance Act (45 US.C. § 351 et seq.).

Information regarding Rl and RIl was provided by Mr. Dan Madock, attorney for
Rl and RIl. According to Mr. Madock, Rl is a privately held company established
in the early 1970's, and owned by a single individual, Mr. Joseph Schieszler, Sr.
Mr. Schieszler owns no railroads, and is not an officer or director of any railroad.
Rll is also a privately held company which was established in 1992. Rl is owned
equally by five qualified subchapter S Trusts. None of the Trust shareholders
have ownership interest in any rairoad, and none share shareholders,
beneficiaries, officers, directors, trustees, or employees with any railroad.

Rl and RIl {jointly known as “Rescar”) employ approximately 1,000 employees
who perform rail car repair, maintenance and cleaning for owners and lessors of
railcars. Rescar does the vast magjority of its business with non-railroad
companies involved with the railroad industry, such as paper mills, smelting and
mining companies, agriculture companies, petroleum refineries, chemical
companies, steel manufacturing and processing companies, private car
owners, and others. Rescar has six major facilities located in Elk Mills, Maryland;
DuBois, Pennsylvania; Channelview, Texas; Orange, Texas; Longview, Texas; and
Gordon, Georgia, and provides its own internal switching at these locations.
Rescar also has approximately 64 field service repair and cleaning locations
consisting of in-plant operations (located within customer facilities), fast-track
locations {located as leased frack within a rail yard or similar location), and
“mobile” crews that respond to repair or cleaning requests from customers
throughout the United States. All of Rescar’s switching service primarily concerns
in-plant movement of railcars, i.e., either on the client's premises or within a
private industrial park, and not movement over the interstate rail network. Other
than in-plant switching for ExxonMobil at its Baytown, Texas and Beaumont,
Texas facilities!, Rescar provides no other external (i.e. third party) switching

! Only the switching services at the Baytown facility are under consideration in this decision.



services. Rescar currently has no separate division which performs the switching
services.

Rescar has recently entered a business venture in which it would provide
expanded switching services at ExxonMobil's Baytown, Texas facility2. Rescar
has three locations at this facility: 350, 420 and 710. Locations 350 and 420
perform only railcar repair and cleaning services and have approximately a
total of thifteen employees. Location 710 performs the in-plant switching and
has approximately twelve employees. Switching services for this facility were
provided by the Union Pacific (UP), a covered rairoad employer. The track
involved is owned by the UP and leased by ExxonMobil. Under the new
agreement, the UP will continue to own the track, and ExxonMobil (by its
switching service provider, Rescar) will be given limited, exclusive access across
the UP mainline to traverse with trains from the refinery side of the facility bound
for the chemical plant and back. The UP will drop frains at ExxonMobil Refinery
along the Dock Lead, where Rescar will disassemble and assemble railcars while
also providing in-plant movement of railcars for ExxonMobil. Rescar will acquire
and operate two locomotives, and the personnel which Rescar assigns to
ExxonMobil will be FRA trained and certified according to the position held.
Rescar intends to add a new location number for the Baytown facility, and
approximately twelve employees to perform the in-plant switching for the
chemical side of the facility. The switching services provided ExxonMobil will be
a 24/7 operation. Rescar's total revenues at the Baytown facility are currently
approximately $3 million, of which $1 million is revenue from switching activities.
The addition of the chemical side of the facility will add approximately another
$1 milion in switching revenue. This revenue represents approximately 1.6% of
Rescar's total revenues. The fotal number of switching employees (223 )
represents approximately 2.4% of all Rescar employees.

Because the UP will no longer be serving the Baytown facility, there are two#
additional third party industries which will require minimal switching services.
Both of these entities, Rhodia and Advanced Aromatics, are located within the
Baytown facility and will be without rail service if the UP no longer switches within
the facility. Rescar argues that the services provided to these two entities will be
de minimis and merely incidental to Rescar’s in-plant switching for ExxonMobil.
Rescar anticipates monthly total switching of less than fourteen cars for both
third party industries combined. This will be less than 1% of the total monthly

2 Rescar initially provided switching services for the ExxonMobil Refinery Complex on the refinery side of the Baytown
Complex, but not the chemical side of the facility.

* The initial twelve employees, plus the additional twelve employees who would be hired.

4 Initially there were three third party industries involved; however the entity NGO is no longer in business.



railcars (1,859) Rescar will switch in-plant for ExxonMobil. Rescar will enter into
separate switching agreements with Rhodia and Advanced Aromatics.

Regarding the switching services which Rescar provides at ExxonMobil's
Beaumont, Texas facilitys, information provided indicates that Rescar's total
revenue at that plant is approximately $2 milion, of which $900,000 is from
switching activities. Rescar provides switching services only for ExxonMobil, and
all services are provided within the plant. No third party customers are served,
and Rescar is not contemplating expansion of switching services at the
Beaumont facility.

Section 1(a)(1) of the Railroad Retirement Act defines the term “employer” to
include:

(i) any carrier by railroad subject to the jurisdiction of the Surface
Transportation Board under part A of subtfitle IV of Title 49;

(i)  any company which is directly or indirectly owned or controlled by,
or under common control with, one or more employers as defined
in paragraph (i) of this subdivision, and which operates any
equipment or facility or performs any service (except trucking
service, casual service, and the casual operation of equipment or
facilities) in connection with the transportation of passengers or
property by railroad, or the receipt, delivery, elevation, transfer in
transit, refrigeration or icing, storage, or handling of property
transported by railroad. 45 U.S.C. §231(a)(1)(i) and (ii).

Section 1 of the RUIA contains essentially the same definitions, as does section
3231 of the Railroad Retirement Tax Act.

The evidence of record indicates that with the switching services Rescar
previously provided to ExxonMobil at the Baytown, Texas and Beaumont, Texas
facilities, Rescar would be operating as a switching railway which is providing
services to only one customer, ExxonMobil. Rescar does not hold itself out to the
public as a provider of switching services. The expansion of Rescar's switching
services for ExxonMobil at the Baytown facility as described above would not
change that description. Decisions of the Board in prior cases have concluded
that where a short line of track is operated as a common carrier, the operator is
a rail carrier operator under the Acts. B.C.D. 96-19, GWI Switching Services, L.P.
Whether the operator owns the rail line, or leases the line from another company

5 All switching services at the Beaumont facility are within the plant and no third party customers are served.



does not affect the outcome, but where the operator does not hold itself out as
a common carrier, the Board has concluded that the track is operated as a
private carmier, and consequently is not a covered rail carrier employer. See
e.d., B.C.D. 94-29, Hardin Southern Railroad Company; B.C.D. 94-105.2, Great
Miami & Western Railway.

The Surface Transportation Board (STB) has jurisdiction over common carriers
engaged in the interstate transportation of passengers or property by railroad
pursuant to section 10501 of Title 49 of the United States Code. A common
carrier may be defined in general as one which holds itself out to the public as
engaging in the business of transporting people or property from place to place
for compensation. 1t is the right of the public to demand service that is the real
criterion determinative of an entity’'s character as a common carrier. In
contrast, a private carier is one which, without making it a vocation or holding
itself out to the public as ready to act for all who desire the service, undertakes
by special agreement in a particular instance only, to transport property or
persons from place to place. Private cariers thus undertake not to carry for all
persons indiscriminately, but rather to transport only for those with whom they
see fit to contract individually. The Board has followed the distinction made by
the STB, formerly the Interstate Commerce Commission, which is judicially
supported in The Tap Line Cases, 234 U.S. 1 (1913); also, International Detective
Service, Inc. v. Interstate Commerce Commission, 595 F. 2d 862, 865 (D.C. Cir.
1979).

Additionally, the term “railroad”, under the ICC Termination Act of 1995 includes
a switch, spur, track, terminal, or terminal facility as well as a freight depot, yard,
and ground used or necessary for transportation (49 US.C. §10102(6){C)). It is
well settled that a terminal or switching company is a common carrier rather
than a private carrier if it holds itself out to be one, acts in that capacity, and is
dealt with in that capacity by railroads in general. U.S. v. California, 297 U.S. 175
(1936). Consistent with this, the Board has held terminal railroads to be covered
employers under the RRA and RUIA where they act in the capacity of a
common carrier subject to the ICC Termination Act of 1995.

In this case, the information contained in the file indicates that Rescar is not a
common carrier, but operates as a private camier which performs intraplant
switching for a single customer, ExxonMobil. Even with Rescar providing
switching services to two additional clients, it would still be considered a private
carrier. The frack it uses is leased by ExxonMobil, and runs through the
BExxonMobil facility, making the process akin to intraplant switching. Rescar does
not hold itself out as providing services from this facility to any and all who would



like to use it — the number of clients is finite, i.e., the two entities described
above, Rhodia and Advanced Aromatics.

Consistent with earlier decisions of the Board, we hold that Rescar is not an
employer under the Railroad Retirement and Railroad Unemployment Insurance
Acts.

Original signed by:

Michael S. Schwartz

V. M. Speakman

Jerome F. Kever
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IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Rail-Term Corp.,
Petitioner
V.
United States Railroad
Retirement Board,
Respondent

No. 11-1093

N e N

CERTIFICATE ASTO PARTIES, RULINGS, AND RELATED CASES

1 Parties and Amici
The sole party who appeared before the United States Railroad
Retirement Board was:

Rail-Term Corp.

2. Rulings Under Review. The ruling of the United States Railroad
Retirement Board at issue before this Court is B.C.D. 11-14,
EMPLOYER STATUSDETERMINATION-DECISSON ON
RECONS DERATION Rail-Term Corporation, dated January 28,
2011, a copy of which was attached to the Petition for Review.
This case involves a decision by the three member United States

Railroad Retirement Board (“the Board”) holding that Rail-Term Corp.

(“Rail-Term”) isan “employer” and a“rail carrier” for the purpose of

coverage under the Railroad Retirement Act and the Railroad



Unemployment Insurance Act (collectively “the Acts”). The Board arrived
at this finding despite the fact that Rail-Term does not own or operate any
railroad equipment or rail lines and is not licensed to and does not hold out
to perform any rail service on any rail linein the United States. Rail-Term’s
sole activity is providing computer software used by rail clients for
dispatching trains and by providing to itsrail carrier clients people in Rail-
Term’'s employ to provide those servicesto its clients. The Board rendered
itsinitial decision on April 6, 2010, and affirmed that decision with some
modifications on January 28, 2011. The management member dissented
from both decisions.

No party opposed Rail-Term in the proceedings before the Board.
3. Related Cases. The case on review was not previously before this

court or any other court. Thereisno related case pending in this

Court or in any other court of which counsel is aware.



Dated: July 13, 2011

Respectfully submitted,

/s/ John D. Heffner

John D. Heffner, PLLC

1750 K Street, N.W., Suite 200
Washington, D.C. 20006

(202) 296-3334

/s Dennis M. Devaney

Devaney Jacob Wilson, PLLC
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CORPORATE DISCLOSURE STATEMENT

Pursuant to the requirements of Rule 26.1, Fed. R. App. P., and in order to
permit members of this Court to make a determination of whether they have any
interest in the Petitioner, the undersigned counsel of record for Petitioner, Rail-
Term Corp., certify that there are no parent companies, subsidiaries, or affiliates of
Rail-Term Corp., which have any outstanding securities in the hands of the public.

Respectfully submitted,

/s/ John D. Heffner

John D. Heffner, PLLC

1750 K Street, N.W., Suite 200

Washington, D.C. 20006
(202) 296-3334

/s Dennis M. Devaney

Devaney Jacob Wilson, PLLC
3001 West Beaver Road, Suite 624
Troy, M1 48084

(248) 244-0171
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ORAL ARGUMENT SCHEDULED FOR OCTOBER 24, 2011
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Rail-Term Corp.,
Petitioner
V. No. 11-1093
United States Railroad
Retirement Board,

Respondent
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BRIEF OF PETITIONER-APPELLANT
RAIL-TERM CORP.

JURISDICTIONAL STATEMENT

The decision under review was issued January 28, 2011, by the United
States Railroad Retirement Board (“the Board”) pursuant to the Railroad
Retirement Act of 1974 § 7(b)(5) (“the RRA™), 45 U.S.C. § 231f(b)(5) (2000).
That final agency decision is subject to review in this Court. RRA §8, 45 U.S.C.
§ 2319 (2000). Rail-Term Corp. (hereinafter “Rail-Term”) filed its Petition for
Review in this Court on March 28, 2011, within the ninety-day limit provided for
in section 5(f) of the Railroad Unemployment Insurance Act (“RUIA”), which the

RRA incorporates by reference. See Petition for Review, at 2 (citing 45 U.S.C.

88 355 et seq.).



STATEMENT OF THE ISSUES

1. Whether the Railroad Retirement Board’ s decision finding Rail-Term to be
an “employer” covered by and a“rail carrier” subject to the Railroad
Retirement Act and the Railroad Unemployment Insurance Act is contrary to
law.

2. Whether the Railroad Retirement Board' s decision finding Rail-Term to be
an “employer” covered by and a“rail carrier” subject to the Railroad
Retirement Act and the Railroad Unemployment Insurance Act is supported
by substantial evidence.

3. Whether the Railroad Retirement Board’ s decision finding Rail-Term to be
an “employer” covered by and a“rail carrier” subject to the Railroad
Retirement Act and the Railroad Unemployment Insurance Act is arbitrary
and capricious.

[1.

STATUTESAND REGULATIONS

The following have been set forth in an addendum attached to this brief: 45
U.S.C.8231,45U.SC. §351,45U.S.C. §355,49 U.S.C. §10102, 49 U.S.C.
88 21101 et seq., 49 CFR 8§ 213, 49 CFR § 215, 49 CFR § 216, 49 CFR § 221, 49

CFR 8§ 223, 49 CFR § 224, 49 CFR 88 229-230, and 49 CFR 88 233-6.



V.

STATEMENT OF THE CASE

Thisisan appeal of the Board' s decision on reconsideration dated January
28, 2011, holding that Rail-Term is a covered employer under the RRA and the
RUIA* with respect to its dispatcher employees “since that operation consisted of

common carriage by rail in interstate commerce due to the integral nature of train

dispatching to the overall operation of movement of goods by rail.” [emphasis

added]. See, Employer Status Deter mination-Decision on Reconsideration, Rail-
Term Corporation, B.C.D. 11-14 (served January 28, 2011), J.A. 149 (hereafter
“the Reconsideration Decision”). The Reconsideration Decision affirms and
adopts the Board' sinitial decision dated April 6, 2010, with certain additional
comments. Employer Status Deter mination-Rail-Term Corporation, B.C.D. 10-33,
J.A. 31. (hereafter “the Initial Decision”).

V.

STATEMENT OF FACTS

Rail-Term isaprivately held Michigan corporation and a subsidiary of
Canadian corporation Rail-Term Inc. Rail-Term was originally incorporated on
March 3, 2000, to manage an intermodal terminal facility for a subsidiary of the

Canadian Pacific Railway operating in the United States. Rail-Term and its

! Collectively “the Acts’



corporate affiliates are still engaged in avariety of business activities that support
the railroad industry in both the United States and Canada. Starting in March 2005
and through the present, Rail-Term has been and is still engaged in developing
dispatching software and providing that software and related dispatching services
for short line and regional freight railroads in the United States. Significantly,
neither Rail-Term nor its corporate affiliates hold themsel ves out as common
carriers to provide transportation for compensation, or own, lease, or operate any
railroad locomotives or rolling stock. J.A. 15-18, 23-26, 27-28, 79-80.
Furthermore, as the Board itself has held, Rall-Term is neither owned by nor under
common control with arail carrier. Initial Decision at 3; JA. 33.

Operating from an office in Rutland, Vermont, Rail-Term currently provides
dispatching services for about 11 American short linerailroad clients. Rail-Term’s
rail carrier clients have in effect “outsourced” to Rail-Term the dispatching
functions that they would otherwise provide “in house.” Rail-Term employs 7
peoplein its US office and, along with its corporate parent and Canadian sibling,
employs about 100 people overall. Rail-Term’s dispatcher employees work for it,
rather than for itsclient railroads. J.A. 11, 15-16, 23-25, 28-30, 79-80.

None of Rail-Term’s current dispatchers were formerly employed by its
American client railroads so the Board proceeding did not involve the removal of

railroad employees from Railroad Retirement coverage. Neither Rail-Term nor its



Canadian affiliates own, are owned by, or are under common control with any rail
carrier in the United States or Canada. J.A. 17-18, 23-24, 26, 28, 79-80.

This proceeding dates back to August 14, 2006, when Rail-Term received a
letter from William E. Wolfe, Chief of the Board’'s Audit and Compliance
Division, seeking information concerning the services it performs for the American
railroad industry. J.A. at 7-9. Rail-Term’s Executive Vice President Francois
Prenovost replied on September 7 explaining that Rail-Term contacted the Board
back in 2004 in connection with its proposal to provide train dispatching services
and asking how in hiswords “to join the RRB [the Board].” Mr. Prenovost related
that he had spoken with two Board employees, Joe Ellenaand Michael Litt,” who
advised that Rail-Term and its employees would not be covered under the Acts.
Prenovost further informed the Board that Rail-Term spent substantial sums on
legal research confirming that advice and establishing a competitive retirement
benefit package. September 7 letter at 2; J.A. at 10-11, 14, 23, 81-82. Mr. Wolfe
followed up with another letter dated September 21, stating that final decisions
regarding coverage can only be made by the full three member board and
requesting that Rail-Term answer the questionnaire. JA. at 12.

After Rail-Term responded on November 16, the Board sent another inquiry

letter dated February 28, 2007, seeking additional information about the train

2 Rail-Term understands that Mr. Litt is now retired and Mr. Ellenais
deceased.



dispatching services that Rail-Term providesits railroad clients in the United
States. JA. at 20-21. Rail-Term responded on April 20, 2007. Asrelevant, Rail-
Term advised the Board:

o Rail-Term provides dispatching services from its office in Rutland,
VT.

o Except for afew situations during the startup of its operations, Rail-
Term employs and trains al of its own dispatchers.

o Rail-Term’s dispatchers receive their daily directions from Rail-
Term’s Director, Rail Traffic Control, who in turn receives his or her
directions from the customers' Operations Managers. Rail-Term
dispatchers do not direct the operating personnel of their client
railroads but give the operating personnel authority to occupy track.

o Rail-Term owns its dispatching system and software.

o Rail-Term employees do not perform dispatching services on the
client carriers’ properties.

o Asrequired by Federal Railroad Administration (*FRA”) regulations,
Rail-Term’ s software maintains train movement records.

o Rail-Term (and not its client railroads) is solely responsible to the
FRA for its actions.

JA. at 24-26.



On April 6, 2010, the Board issued the Initial Decision finding that Rail-
Term “isacarrier employer under the [Acts].” JA. at 33, 36-37, 40. In so ruling,
the Board reasoned as follows:

1. Because of the control that dispatchers have over the motion of trains,
dispatching is an inextricable part of the actual motion of trains and
therefore an inextricable part of fulfilling the railroad’ s common
carrier obligation;

2. Train dispatching is an essential element of safe train operation over a
rail line and because the safe operation of trains depends upon
dispatchers, they are subject to the federal Hours of Service Act
administered by the FRA;

3. Because no railroad can fulfill its common carrier obligation under the
law unless trains move, the dispatcher’ swork is an integral part of the
operation of acommon carrier; and

4, Because Rail-Term’ s dispatchers have the ultimate control over the
movement of itsrail carrier clients' trains, the Board finds that Rail-
Termisitself arail carrier under the Acts. J.A. at 34-36.

The Board then addressed an alternate theory for finding Rail-Term subject

to its coverage jurisdiction: That dispatching is such an integral part of operating a

railroad that it cannot be contracted out to a third party that is outside of the control



of arailroad. Initial Decision at 7; JA. 37. Under that theory, Rail-Term’s
employees would be treated as the employees of its client railroads. After citing
the traditional statutory definition under the Acts as to when an individual isin the
service of an employer and then noting that these tests do not apply to the
employees of independent contractors engaged in an independent trade or business
providing services for arailroad, the Board asserted that dispatching services were
of such a continuing and essential nature that the railroad could not surrender the
control and supervision of these services. Id. a 9; JA. 38-40. Thus, the Board
concluded that Rail-Term'’s carrier clients retain the power to direct and control the
individuals who conduct the dispatching service and, by the nature of their work,
those dispatchers are integrated into the railroad’ s operations. Id.; JA. at 39-40.
Management member Jerome Kever issued avigorous dissent. While he agreed
that dispatching is an “inextricable part” of railroad operations, he found
unsupportable the majority’ s ruling that Rail-Term is acarrier under the Acts,
guestioning whether the Surface Transportation Board (“STB”) would regard Rail-
Term as acarrier under its statute, and distinguishing decisions cited by the
majority in support of itsruling. 1d.; JA. at 41-42.

Specifically, Mr. Kever disagreed that the precedent upon which the
majority relied actually supported their conclusion that Rail-Term was a covered

rail carrier. He stated that he did not believe the STB would consider Rail-Term to



be a carrier under that agency’ s statute, the 1.C.C. Termination Act (“the ICCTA”).
He noted that Rail-Term does not own track or provide train operations over leased
track as did the SCRRA and Herzog Transit® and did not provide rail carsfor
transportation or contract with Amtrak to move passengers as in American Orient
Express Railway Company, LLC v. Surface Transportation Board, 484 F.3d 554
(D.C. Cir. 2007) (hereafter American Orient), discussed at footnote 7 at page 17.
Upon receiving that decision, Rail-Term petitioned the STB for a declaratory
ruling asto whether it wasa“rail carrier” within the meaning of that agency’s
governing statute. The STB denied Rail-Term’s request reasoning that issuing a
declaratory order or instituting a proceeding at this time would in its words
“interfere with arelated proceeding before another federal agency, the Railroad
Retirement Board (Retirement Board)” and noting that another case presenting a
similar issue was on appeal to the United States Court of Appeals for the Seventh
Circuit.” Rail-Term Corp.-Petition for Declaratory Order, FD 35381, STB served

October 12, 2010.

3 See, B.C.D. 02-12, Southern California Regional Rail Authority Segregation
of Dispatching Department (2002) (cited as SCRRA) discussed at pages 27-28 infra
and B.C.D. 09-53, Employer Status Determination Decision on Reconsideration,
Trinity Railway Express-Train Dispatching Herzog Transit Services, Incorporated,
dlip op., October 28, 2009, aff’d sub. nom., Herzog Transit Servicesv. United
Sates Railroad Retirement Board, 624 F.3d 467 (7" Cir. 2010) (hereafter cited as
Herzog Transit) discussed at pages 28-30 infra.

Herzog Transit Services v. United Sates Railroad Retirement Board, 624
F.3d 467 (7" Cir. 2010).



Rail-Term sought reconsideration of the Initial Decision because it strongly
disagreed with the Board' s finding that it isa“carrier employer” under the Acts
and hence subject to the Board' s jurisdiction. It also challenged the Board's
alternative coverage theory, that its employees are employees of its client railroads.
J.A. 80-81. Upon receiving the Reconsideration Decision, Rail-Term sought and
obtained a stay pending appeal of that decision from the Board’' s General Counsel
for RUIA coverage. J.A. 145-147. Inasmuch as the Board’ s authority to stay its
own decisionsis limited to the collection of RUIA taxes, Rail-Term will seek relief
from the Internal Revenue Service regarding the collection of RRA taxes.

VI.

SUMMARY OF ARGUMENT

This proceeding involves a basic issue of statutory construction: whether a
company that merely supplies services to the railroad industry in the form of train
dispatching isa“carrier by railroad” and hence “a covered employer” under the
Acts and alternatively whether the company’ s employees can be considered
employees of itsrail carrier clients for coverage purposes. Thisinquiry necessarily
begins with the language of the statute. \Where Congress has directly and clearly
addressed that issue, that is the end of the matter. Moreover, where the Board's
analysis also requires the interpretation of another agency’s statute, the ICCTA,

this Court reviews that agency’ s decision de novo.

10



The Board' s decision lacks a reasonable basis because it disregards the plain
language of the statute and legislative intent. Nowhere does the statute or the
regulations regard an entity that performs railroad-like services as “a covered
employer.” Rail-Term obviously does not qualify under these standards because it
isnot a“carrier by railroad” or a“rail carrier.” It does not furnishrail serviceto
anyone, does not own any rail lines or equipment, does not employ any one
capable of operating trains, does not operate any trains under contract to others or
for its own account, and has never sought, let alone, obtained any authority from
the STB to providerail service.

The Board’ s decision also lacks a reasonable basis because it contradicts
rulings of its sister agency, the STB, as to whether an entity providing dispatching
services can render itself a“rail carrier” on account of those services. The STB
has held that the acquiring entity could assume responsibility for maintaining and
dispatching freight operations under certain circumstances without becoming a
“rail carrier” subject to the STB’ s acquisition jurisdiction.

The Board' s decision lacks a reasonable basis by selectively relying on
isolated portions of some federal regulations while ignoring other equally
important ones. To distinguish between different functions performed by certain

types of rail contractors as being “integral” and other types as being more than just

11



“integral” but “inextricable” demonstrates the magnitude to which the Board's
decision is arbitrary and capricious.

By failing to analyze Rail-Term’ s operations under the applicable test
articulated in Kelmv. Chicago, &. P., M. & O. Ry. Co., 206 F.2d 831 (8" Cir.
1953)°, for determining whether a contractor is or is not subject to coverage under
the Acts, the Board' s decision ignores the substantia evidence of record and departs
from established precedent without explanation. The Board erred in subjecting
Rail-Term or its dispatching employees to coverage under the Acts apparently in
order to satisfy its broad policy objective of preventing the erosion of the RRA and
RUIA by not allowing rail carriersto parse out interstate transportation functions
by rail to non-covered entities. An agency concerned with the “erosion” of its
jurisdiction and coverage base must pursue that objective through new legislation
rather than ad hoc decision-making when the statutory language and legislative
intent clearly demonstrate that Congress did not intend to cover an entity such as
Rail-Term which is neither a covered employer nor arail carrier.

VI.
STANDING
Standing to seek review of an order of the Board is conferred by 45 U.S.C.

8§ 231g and 45 U.S.C. § 355. Rail-Term was a party in an administrative

> The Board has adopted the Kelm analysisin cases such as B.C.D. 95-78,
Tryban Rail Service, Inc., and others cited at page 22 of this brief.

12



proceeding before the Board and, as such, is adversely affected by the Board's
ruling. This proceeding involves an action challenging the validity of the Board's
ruling.

VII.

ARGUMENT

A. STANDARD OF REVIEW

In general a Board decision must have a reasonable basisin law, not be
based on an error in law, and be supported by substantial evidence. See, e.g.,
Interstate Quality Services, Inc. v. Railroad Retirement Board, 83 F.3d 1463 (D.C.
Cir. 1996); Reed v. Railroad Retirement Board, 145 F.3d 373 (D.C. Cir. 1998);
Holmanv. U.S RR. Ret. Bd., 253 F.3d 975, 978 (7th Cir. 2001); S. Dev. Co. v.
U.SRR. Ret. Bd., 243 F.2d 351, 353 (8" Cir. 1957); and Itel Corporation v. United
Sates Railroad Retirement Board, 710 F.2d 1243 (7" Cir. 1983) (cited as Itel).
This Court and others have applied this “reasonable basisin the law” standard to
the Board' sinterpretation of its statutes and regulations. See, Itel, supra (holding
that the Board' s interpretation of a statute has no reasonable basisin law when it
requires the court to ignore clear statutory language and Kurka v. U.SR.R. Ret. Bd.,
615 F.2d 246, 249-50 (5™ Cir. 1980) (reversing a Board ruling which misapplied

the statutory requirements by ignoring the statutory definition of “employee’).

13



This proceeding involves a basic question of statutory construction: whether
acompany that merely supplies servicesto the railroad industry in the form of train
dispatching isa“carrier by railroad” and hence “a covered employer” under the
Acts and alternatively whether the company’ s employees can be considered
employees of itsrail carrier clientsfor coverage purposes. Thisinquiry necessarily
begins with the language of the statute. Deanv. United Sates, U.S. , 129 S.
Ct. 1849, 1853, 2009 LEXIS 3300 (2009). Where, as here, Congress has directly
addressed the precise question at issue, that isthe end of the matter. Itisfor the
court as well as the agency to give effect to the unambiguously expressed intent of
Congress. Chevron U.SA. v. Natural Res. Def. Council, 467 U.S. 837, 842-2, 104
S. Ct. 2778, 2781 (1984) cited in Interstate Quality Services, Inc. v. Railroad
Retirement Board, 83 F.3d at 1465, supra.

Furthermore, under the law of this Circuit agency rulings interpreting
statutes of other agencies are not entitled to deference under Chevron. Johnson v.
United States R.R. Retirement Bd., 969 F.2d 1082, 1088-89 (D.C. Cir. 1992), cert.
denied, 113 S. Ct. 1842 (1993) (holding that the Board’ s interpretation of the
relationship between the RRA and the Social Security Act isnot entitled to
deference). This Court will review de novo STB decisions that turn on the
interpretation of statutes that not only include the RRA and RUIA but the ICCTA

aswell.

14



Asthis Court observed in Cheney R.R. v. Railroad Retirement Bd., 50 F.3d
1071, 1073-4 (1995) (hereafter cited as Cheney):

Whether Cheney and Tyson are employers under the RRA and the
RUIA present questions of law that turn on the interpretation of not
only the RRA and the RUIA, but also the Staggers Rail Act and the
ICA. Because the ICA and the Staggers Rail Act are not the Board's
governing statutes, but rather are administered by the
Commission...[citations omitted] we review de novo the Board's
decisions that because petitioners are subject to provisions of the ICA,
they are employers under the RRA and the RUIA....[citations
omitted].

Because the Board' s decision involves the meaning of the terms “rail
carrier,” “carrier by railroad,” and “railroad” as defined in the ICCTA, this Court
must review the Board' s decision de novo.

B. THEBOARD’ SDECISION LACKSA REASONABLE BASIS, IS
ARBITRARY AND CAPRICIOUS, AND IGNORES THE
SUBSTANTIAL EVIDENCE OF RECORD

1. The Board’ s decision lacks a reasonable basis because it disregards
the plain language of the statute and legislative intent.

The RRA simply states that the term “employer” shall include

(1) “any carrier by railroad subject to the jurisdiction of the Surface
Transportation Board... or

(2) any company which isdirectly or indirectly owned or
controlled by, or under common control with, one or more
employers as defined in paragraph (i) of this subdivision, and
which operates any equipment or facility or performs any
service....in connection with the transportation of passengers or
property by railroad.” 45 U.S.C. 88 351aand b.

15



The Board has conceded that Rail-Term does not qualify for coverage under
the second element of thistest. Initial Decision at 3; J.A. 33. But it claimsthat
Rail-Term does qualify under the first element because its activities are so integral
to the operation of arallroad that it must be a covered employer. Id. a 6-7; JA.
36-37; Reconsideration Decision at 2; JA. 150. But that is not what the plain and
unambiguous language of the statute says. Nowhere does the statute or the
regulations regard an entity that performs railroad-related services as “a covered
employer.”

While the ICCTA which delineates the STB’ s jurisdiction does not use the
term “carrier by railroad,” it does use and define the term “rail carrier.” Under the
ICCTA a“rall carrier” isa“person providing common carrier railroad
transportation for compensation.” Although the ICCTA does not define “common
carrier,” that phrase has generally been understood to mean “an entity that holds
itself out to the public as offering transportation servicesto all who are willing to

pay itstariff.”® 1d. The STB has defined the term “rail carrier” as“aperson

6 Other cases define a“common carrier” as “one that holds itself out to the

genera public as engaged in the business of transporting persons or property from
place to place for compensation.” See, e.g., American Orient Express Railway
Company LLC-Petition for Declaratory Order, FD 34502, STB served Dec. 29,
2005, dlip op. at 4 (hereafter AOERC) and cases cited therein, aff’ d sub. nom.,
American Orient Express Railway Company, LLC v. Surface Transportation
Board, 484 F.2d 554 (D.C. Cir. 2007) (hereafter American Orient); H& M
International Transportation, Inc.-Petition for Declaratory Order, FD 34277, STB
served November 12, 2003, slip op. at 2-3 (hereafter H& M) and cases cited therein.
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providing common carrier railroad transportation for compensation...offering
service to the genera public.” DesertXpress Enterprises, LLC-Petition for
Declaratory Order, FD 34914, STB served June 27, 2007. It addsthat in
determining whether there has been a holding out, “one must ook to the character
of the service of the party in relation to the public.” Among other criteria, the STB
has considered whether an entity has held itself out to the public aswilling to
provide rail service and whether it has ever sought or received alicense from the
STB todo so. AOERC at 4; H&M at 3.

To state that Rail-Term isa“rail carrier” not only defies common sense but
isdirectly contrary to the plain language of the statute. Cf., American Orient, 484
F.3d 556 (where this Court found that Orient Express’ argument that it was not a
railroad because it did not own tracks “ defies common sense”).’

Rail-Term does not qualify under these standards because it does not provide
any services, transportation or otherwise, to the public at large. 1t does not furnish

rail service to anyone, does not own any rail lines or equipment, does not employ

! That case involved petitionsto review decisions of both the STB and the

Railroad Retirement Board finding the petitioner arail carrier subject to the
ICCTA and a covered employer under the Acts. The Court upheld rulings of both
agencies in aconsolidated proceeding. Asrelevant here, the Court stated “[4] rail
carrier may own tracks and transport passengers along its tracks, but that is not the
only way to provide ‘railroad transportation.” A rail carrier may instead use tracks
owned by another entity and ‘ operated under an agreement’ ...[t]o be acommon
carrier, acompany need only, in practice, serve the public indiscriminately and not
‘make individualized decisions, in particular cases, whether and on what terms to
deal.’” Id. at 557.
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anyone capable of operating trains, and does not operate any trains under contract
to others or for its own account. All of its dispatching services are provided to its
customers pursuant to an agreement. Furthermore, Rail-Term has never sought, let
alone, obtained any authority from the STB to providerail service. Infact, it
sought aruling from the STB for just the opposite proposition: that it isnot aralil
carrier under the jurisdiction of the STB and the ICCTA. Rail-Term Corp.—
Petition for Declaratory Order, supra.

The plain meaning of the statutory language dictates that Rail-Term is
neither a“rail carrier” nor a“railroad.”® This Court has consistently held that
words will be given their common dictionary meaning. See, e.g., Day v. Veneman,
315 F.3d 297 (D.C. Cir. 2003) and Ass'n of Communs. Entersv. FCC, 253 F.3d 29
(D.C. Cir. 2001). Merriam-Webster’s on-line dictionary defines arailroad as“a
permanent road having aline of rails fixed to ties and laid on aroadbed and
providing atrack for cars or equipment drawn by locomotives or propelled by self-
contained motors; also: such aroad and its assets constituting a single property.”
http://www.merriam-webster.com/dictionary/railroad. Black’s Law Dictionary
defines arailroad as “aroad or way on which iron or steel rails are laid for wheels

to run on, for the conveyance of heavy loadsin cars or carriage propelled by steam

8 The ICCTA definesa“railroad” asincluding the road used by arail carrier
and owned by it or operated under an agreement and a switch, spur, track, terminal,
terminal facility, and any freight depot, yard, and ground, used or necessary for
transportation.” 49 U.S.C. § 10102(6).
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or other motive power; aroad or way on which iron rails are laid for transportation
purposes, as incident to the possession or ownership of which important franchises
and rights affecting the public are attached; an enterprise created and operated to
carry on afixed track passengers and freight, or passengers or freight, for rates or
tolls, without discrimination as to those who demand transportation.” BLACKS
LAW DICTIONARY, revised 4" edition, 1968, at page 1424.

How then can an entity that does not own any rail lines, facilities, or railroad
property equipment of any kind or provide rail service or operate trains of any sort
be considered a*“ carrier by railroad”, “arail carrier” or a“railroad?’

2. The Board' s decision lacks a reasonable basis because it contradicts

rulings of its sister agency, the STB, as to whether an entity providing

dispatching services can render itself a“rail carrier” on account of
those services.

Thereis a substantial body of law at the STB and its predecessor agency, the
Interstate Commerce Commission, on the issue of whether the acquisition of arall
line renders the purchaser a*“rail carrier.” The recent DC Circuit ruling in
Brotherhood of Railroad Sgnalmen Et Al v. Surface Transportation Board, 638
F.3d 807, 2011 U.S. App. LEXIS 6300 (slip op. 2011), upholding an STB decision
approving the purchase of an actively operated rail line by the Massachusetts
Department of Transportation, contains alengthy discussion of that agency’s

rulings involving the acquisition of rail lines by public agency purchasers under its
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Sate of Maine’ doctrine. Asrelevant here, that case contained a discussion of
common carriage. It noted that the acquiring entity could assume responsibility for
maintaining and dispatching freight operations under certain circumstances
without becoming a“rail carrier” subject to the STB’s acquisition jurisdiction. See
discussion at 638 F.3d at 813-815. The STB itself has held that an entity can
acquire railroad assets and selected responsibilities as to those assets such as track
mai ntenance and dispatching of freight and passenger service without jeopardizing
its noncommon carrier status. Md. Transit Admin.—Pet’n for Declaratory Order,
FD 34975, STB served Sept. 19, 2008, dlip op. at 4-5. Therefore, according to the
STB, which isthe principal federal agency charged by Congress with regulating
the railroad industry on matters other than safety and labor relations, thereis
nothing inherent in dispatching that makes the dispatching entity arail carrier.

3. TheBoard sdecision lacks a reasonable basis by selectively relying

on some federal regulations while ignoring other equally important
ones.

The Board appears to premise its assertion that dispatchers are so integral to
railroad operations that they must be covered under the Acts on the fact that
dispatchers are subject to the Hours of Service Act, 49 U.S.C. 88 21101 et seq.

The Initia Decision stated:

’ Me. Dep’t of Transp.—Acquis. & Operation Exemption—Me. Cent. RR., 8
[.C.C.2d 835 (1991) (commonly cited as “ State of Maine”).
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“[b]ecause the safe operation of trains depends on the work of train
dispatchers, dispatchers are subject to the Hours of Service law
enacted by Congress...”

“The Federal Railroad Administration, which is charged with the

responsibility to carry out the railroad safety duties imposed by the

Hours of Service law, hasissued regulations that prescribe reporting

and record keeping requirements with respect to the hours of service

of certain railroad employees, including dispatchers...In addition,

FRA regulations emphasize the control factor present in the job of a

dispatcher...”

Initial Decision at 5; JA. 35.
The Board even went so far as to say that dispatching is such an “inextricable part
of train motion” that dispatchers must be covered under the Acts because trains
cannot move without dispatching. Id. at 4, 9; JA. 34, 39-40; Reconsideration
Decision at 5; JA. 153. In so ruling, the Board overlooked the fact that the
General Code of Operating Rules allows trains to be operated at restricted speeds
of less than 10 mph without the services of adispatcher. Many of Rail-Term’'s
existing and potential clients operate at these restricted speeds. Accordingly, itis
not only factually and legally incorrect for the Board to say that trains cannot move
at higher speeds without a dispatcher, it is unsupported by any evidence aswell as
arbitrary and capricious.

When Rail-Term noted that many basic railroad safety-related functions

such as signal and track maintenance are provided by independent contractors

historically held not to be covered, the Board responded as follows:

21



“[a]lthough these services are integral to transportation by rail, they

do not constitute transportation by rail.” Reconsideration Decision at

4, JA. 152.

These other functions are the subject of extensive FRA regulation as noted
in Rail-Term’s Petition for Reconsideration.”® Numerous vendors independent of
their railroad clients perform services for the railroad industry in these areas and
have been correctly treated as independent contractors by the Board. See, e.g.,
B.C.D. 95-78, Tryban Rail Service, Inc. (track maintenance, much of it for one
short line railroad client); B.C.D. 93-07, Gulf Rail Car Company (freight car
repairs); B.C.D. 06-21, JA d/b/a The“ A" Team (track, right of way, and grade
crossing maintenance); B.C.D. 03-60, Rail-Scale, Inc. and Southwest Sgnal
Engineering Company (crossing signals); and B.C.D. 95-40, Transportation
Certification Services, Inc. (train and engineer training, engineer certification, and
signal and communications consulting). In each case a majority of the Board
correctly found no basis for coverage under the Acts.

By ignoring these precedents, the Board violated the basic rule of

administrative law that an agency must follow its precedents or provide a reasoned

10 The FRA regulates numerous other facets of railroad operationsin infinite

detail. For example, 49 CFR § 213 addresses track and track safety standards. 49
CFR 8§ 214 coversrailroad workplace safety. 49 CFR 88 215, 216, 221, and 224
address railroad equipment standards and maintenance. 49 CFR 88 216, 223, 229-
230 regulate locomotives. Other FRA regulations cover block signal, grade
crossing signal, and train control systems. See, 49 CFR 8§ 233-6.
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explanation for its departure. National Fed'n of Fed. Emples., Local 951 v. FLRA,
412 F.3d 119, 120, 124 (D.C. Cir. 2005). Asthis Court succinctly stated :

“An agency acts arbitrarily and capricioudly if it ‘reversesits position

in the face of aprecedent it has not persuasively distinguished,” citing

Louisiana Pub. Serv. Comm'nv. FERC, 337 U.S. App. D.C. 312, 184

F.3d 892, 897 (D.C. Cir. 1999) and Motor Vehicle Mfrs. Ass nv. Sate

Farm Mut. Auto. Ins. Co., 463 U.S. 29, 57, 77 L. Ed. 2d 443, 103 S.

Ct. 2856 (1983) (‘ An agency’s view of what isin the public interest

may change, either with or without a change in circumstances. But an

agency changing its course must supply areasoned analysis....’

(internal quotation omitted)), and if it failsto ‘consider...all the

relevant factors’ in reaching its decision.” New York Cross Harbor

Railroad v. Surface Transportation Board, 374 F.3d 1177, 1181 (D.C.

Cir. 2004).

Some of these functions like signal and communications systems and rail
cars are just as essential to moving trains as are dispatchers. Just as trains cannot
move without the assistance of dispatchers, they cannot move without block
signals on lines that are so equipped and cannot move without adequate track and
roadbed. So the Board erred by basing its jurisdiction on some FRA regulations
over railroads and railroad operations while ignoring others. Such arbitrary
construction by the Board is not authorized or envisioned by the Congress.

Other railroad facilities, property, and equipment operated or maintained by

entities held by the Board to be independent contractors outside its jurisdiction are

embraced by the terms “railroad” and “transportation” under the ICCTA."* Clearly

1 Seefootnote 8 at page 18 for a definition of “railroad.” The ICCTA further
defines “transportation” as including alocomotive, car, vehicle, vessel, warehouse,
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track, signals, and equipment fit within the ICCTA’ s definitions of “railroad” and
“transportation.” Maintenance of track, signals, and equipment are just as much
core functions of arailroad asis dispatching. A railroad cannot operate without
track, signals, and equipment any more than it can operate at higher speeds without
dispatchers. Infact, block signals control train movement in much the same way
that dispatching does. To distinguish between different functions performed by
certain types of rail contractors as being “integral” and other types as being more
than just “integral” but “inextricable” documents the arbitrary and capricious
nature of the Board' s decision-making here.

4. By failing to analyze Rail-Term'’s operations under Kelm, the Board's

decision lacks areasonable basis and ignores the substantial evidence
of record.

Kelmisthe key precedent normally applied by the Board in determining
whether a contractor providing servicesto the railroad industry is really
“independent” and therefore outside coverage under the Acts or is a de facto
employee of arailroad and subject to coverage. In Kelmthe Eighth Circuit held
that arailroad client that employed a contractor to furnish certain services was not
liable for Railroad Retirement taxes paid under protest on fees paid where that

contractor was truly independent of the railroad. In so holding, the Court relied on

wharf, pier, dock, yard, property, facility, instrumentality, or equipment of any
kind [emphasis supplied] related to the movement of passengers or property, or
both, by rail, regardless of ownership...” 49 U.S.C. 8§ 10102(9).
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adiscussion of the legidlative history of the 1946 amendment of the Carriers
Taxing Act of 1937 rgecting efforts to bring such independent contractors within
the coverage of the Acts. 206 F.2d at 833-4.

Had the Board applied Kelm and agency precedent cited in note 8 on page
19 of Rail-Term’ s reconsideration petition to the facts at hand instead of merely
paying lip service to the case, the Board would have been obligated to reach a
different result. Asthe Board stated in cases cited on page 22, in determining
whether an individual is an independent contractor or an employee the Board will
consider the criteriathat are derived from the commonly recognized tests of
employee-independent contractor status developed in the common law.* The
crucial “supervision test” under 45 U.S.C. § 231(d)(2)(i)(A) is whether the
individual performing the service is subject to the control of the service-recipient
not only with respect to the outcome of hiswork but also with respect to the way
he performs such work. Furthermore, under the consistent line of Board cases

cited on page 22 as well asthis decision, the Board has stated that it will not apply

2 Lanigan Sorage & Van Company, Inc. v. United Sates, 389 F.2d 337 (6"
Cir. 1968) and Aparacor, Inc. v. United Sates, 556 F.2d 1004 (Ct. Cl. 1977). Both
cases analyzed whether the party performing a service was an “employee” of or an
independent contractor to its client and determined the party to be an independent
contractor.
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tests (B) and (C) identified in Kelm™ where the contractor is engaged in an
independent trade or business.

Rail-Term submitted detailed evidence about the servicesit providesto its
client railroads and the reporting relationships between Rail-Term and its
employees and between those employees and the client carriers as well as copies of
client agreements documenting that information in response to the Board's
guestionnaires and in its reconsideration petition. J.A. 17-18, 23-26, 28-30, 79-80,
99-101, 106-133. Thisevidence compels a Board finding that Rail-Term isan
independent entity and that its employees are not integrated into or subject to
control by its carrier clients including as to the outcome and way that work is
performed.

Instead of analyzing that evidence under Kelm to determine whether
Rail-Term’s business structure qualifies it as an independent contractor for
coverage purposes, the Board explained its refusal to do so with acurt “this
argument ...appears to miss the point of the Board' s holding inits April 6, 2010
decision.” After reciting some of Rail-Term’s arguments, the Board's
Reconsideration Decision states these employees are covered under the Acts “ not

by virtue of their relationship to the contracting railroads, but by virtue of their

13 (B) heisrendering professional or technical services and isintegrated into

the staff of the employer, or (C) heisrendering, on the property used in the
employer’s operations, personal services the rendition of which isintegrated into
the employer’ s operations.
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employment relation with Rail-Term, arail carrier under the [Acts].” It then went
on to say that even if Rail-Term was not considered a carrier under the Acts, Kelm
would not prevent Rail-Term’s employees from being considered employees of its
client railroads who are also subject to the Acts. Reconsideration Decision at 5,
J.A. 153. In other words without any further explanation or citation to authority,
the Board held that it would discard the test it normally usesin determining
whether a contractor is or is not subject to coverage under the Acts when it can
find some independent basis for holding an entity arail carrier or its employees the
employees of arail carrier for coverage purposes. In so doing, the Board has
ignored substantial evidence submitted by Rail-Term and applied the law in away
that lacks any reasonable basis.

Inlieu of analyzing the Rail-Term facts under Kelm, the Board attempted to
support itsrail carrier ruling citing four totally distinguishable cases."* SCRRA
involved the coverage status of dispatchers employed by the public agency in
southern Californiathat was administering commuter rail service provided by
Amtrak under contract. That agency had recently hired dispatchers formerly
employed by Amtrak and had specifically asked [emphasis supplied] the Board to

address the status of the dispatcher employees who currently work for Amtrak and

' SCRRA and Herzog Transit, both cited supra at footnote 3 at page 9;
Wabash Railroad v. Finnegan, 67 F. Supp. 94 (E.D. Mo. 1946) (hereafter
Wabash); and B.C.D. 95-51, Rail-West, Inc. (1995) (hereafter Rail-West).
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would be hired as SCRRA employees in its Dispatching Department. The agency
also asked the Board to segregate Dispatching Department employees for coverage
purposes. The Board ruled that SCRRA’s Dispatching Department and its
dispatchers were “covered employees’ but that the Dispatching Department was
otherwise segregated for coverage purposes from the rest of the agency that was
held not to be subject to the Acts.

The Board also cited as additional support the Seventh Circuit’s 2010 ruling
in Herzog Transit which affirmed the agency’ s decision below. Herzog provides
Intrastate commuter rail service under contract to two public agenciesin the
Dallas-Fort Worth Area over tracks shared with freight trains operated by railroads
In interstate commerce subject to the ICCTA. The Board majority, management
member Kever dissenting, found that Herzog' s role of dispatching the trains of
interstate common carrier freight railroads as well as the publicly supported
intrastate commuter trains it operated under contract rendered it a“rail carrier” and
an “employer” subject to the Acts but only with respect to its dispatchers. Slip op.
a 3.

On appeal, the Seventh Circuit, Judge Ripple dissenting, held Herzog
covered for two reasons. First, it held that it was necessary to apply the statutein a
way that ensures that individuals performing functionsintegral to interstate rail

transportation are covered to effectuate the broad purpose and protective character
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of the Acts. In other words, the Court reasoned, that if an interstate railroad
subject to the Acts could perform this function for itself and could charge any
tenant railroad(s) for this service, any party to whom it delegated or contracted out
this function would be subject to the Actsaswell. Second, the Court concluded
that if the public agency that owned the line had assumed the dispatching function
from the interstate carriers and then delegated that function to Herzog, then Herzog
was performing the function of an interstate common carrier. 624 F.3d at 478.

Judge Ripple dissented asserting that providers of “subsidiary services’ that
make rail transportation possible are not themselves interstate common carriers.

Id. at 479. She then went on to say that the owner of the intrastate rail line at issue
in Herzog Transit, had not been found to be arail carrier operating in interstate
commerce by the Interstate Commerce Commission, and in delegating that entity’s
dispatching function to Herzog Transit did not make it an interstate common
carrier subject to the ICC’sjurisdiction. 1d. at 480-1.

The Board' s reliance on these two decisionsis misplaced. Unlike those
parties, Rail-Term does not own any railroad track or equipment or operate trains
as acommon carrier or otherwise. Moreover, Rail-Term’s dispatchers do not take
directions from the operating personnel of itsrailroad clients. JA. 11, 24-26, 29-
30, 99-101. Rail-Term submitsthat the policy articulated by the Court majority in

Herzog Transit iswrong and represents both bad law and outmoded policy (that
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personnel who perform functions traditionally provided by railroads themselves
should remain subject to the Acts regardless of changein the industry).” As
discussed below at pages 32-3, infra, policy changesin the law to reflect changes
in industry are matters for the Congress, not the courts or the Board, to change.
Finaly, like SCRRA Rail-Term had originally desired that its employees be
covered under the Acts, but unlike in Herzog Transit it received advice from two
former Board staff members advising that its employees would not be subject to
the Act and acted on that advice to its detriment. J.A. at 10-11, 14, 23, 81-82.
The Board, citing two cases, then tried to find Rail-Term’s employees
covered under the Acts by focusing on the control that Rail-Term’'srail carrier
clients exercise over Rail-Term'’ s dispatcher employees. The first, Wabash
Railroad v. Finnegan, supra, involved a suit by arailroad to recover payroll taxes
paid under protest for compensation provided to an independent contractor. The
second, B.C.D. 95-51, Rail-We<t, Inc., was a 1995 Board decision involving a
contractor operating a short line railroad for its public agency owner. In each the
Court and the Board found that the nature of the services performed by the
contractor to its principa was of a continuing nature and so essential to the
statutory duty of rail carriersto provide rail transportation that the responsibility

for performance must be retained by the railroad. Both are distinguishable.

> Seethediscussion of the RRA’s underlying policy in Herzog Transit at 475.
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In Wabash, a Federal District Court decision preceding Kelm by seven years,
the Court discussed the commonly recognized tests to determine the existence of
an employer-employee relationship and ruled that the contractor could not be
found to be an entity independent of its principal. The specific services furnished
included the provision of coal and sand to steam locomotives and, in some cases,
the movement of locomotivesin or around the yard or station. But in stark contrast
to Rail-Term, the Wabash Court carefully analyzed the facts and found that the
railroad controlled and supervised the employees of its contractor asif they were
the railroad’ s own, that the railroad furnished many of the tools, supplies, and
materials required for the work, that the work was for an indefinite period of time,
that the contractor did not have an independent trade or business, and that there
was no evidence that the contractor had clients other than the railroad. 1d. at 100.

Rail-West involved a public agency that retained a contractor to operate its
railroad for the agency’ s account providing train and engine crews and other
unidentified functions. The Board concluded that “certain duties are so essential
under the law that responsibility for their performance must be retained by the
principal or employer.” |d. at 3-4. Moreover, the Board in Rail-West recognized
that “where an individual is subject to the direction and control of an employer, the
employee relationship is established irrespective of whether the right to supervise

and direct isexercised.” Id. at 4. But once again, Rail-Term is not operating a
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railroad for its clients or providing individuals to perform train and engine service
functions for its clients and Rail-Term’ s clients do not direct and control the
actions of Rail-Term dispatchers so the citation to Rail-West does not support the
Board' s decision.

5. The Board committed an error of law in subjecting Rail-Term or its
dispatching employees to coverage under the Acts.

Thereis an old saying that there are two reasons for every action taken: the
real one and the one that sounds good. Here the real reason isfound at pages 3 and
4 of the Reconsideration Decision:

“Rail-Termisarail carrier within the meaning of that term under the

RRA and RUIA. To hold otherwise would allow for easy erosion of

the RRA and RUIA by parsing out interstate transportation by rail to

non-covered entities.”

“...the Board finds that consideration of the all (sic) subsections of the

Railroad Retirement Act’s definition of ‘employer’ ...makes clear that

“‘Congress envisioned a broad retirement program for employees

playing many roles within the railroad industry...”” J.A. at 151-152.

After citing excerpts of Herzog Transit, the Board quoted language from that
ruling to the effect that it is the duty of the Board to continue to apply the Actsto
ensure the inclusion of individuals performing integral rail transportation functions
in coverage under the Acts. It then added, “[i]t is therefore appropriate for the

Board to find Rail-Term to be covered under the Acts because its employees

perform the integral rail function of dispatching services.” Id.; JA. 4.
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But the policy articulated in Herzog Transit and relied upon by the Board
here isinappropriate for application to Rail-Term employees. Unlike other cases
cited by the Board, Rail-Term does not hire people from the railroad industry. Its
workforce consists solely of individuals who have never been covered by the Acts.
Rail-Term does not seek to deprive railroad employees of their Railroad
Retirement benefits or remove people from coverage under the Acts. Rail-Term
does not present an example of an otherwise covered entity seeking to “erode’ the
coverage and jurisdiction of the Acts. While the Board' s Reconsideration Decision
suggests that including employees of independent contractors such as Rail-Term
would promote “a broad retirement program for employees playing many roles
within the railroad industry,” the thrust of the law isto benefit persons who
pursued careersin the railroad industry [emphasis supplied], not individuals
seeking careers with outside contractors. Cheney, supra, 50 F.3d at 1078.

Should the Board in the future seek to include railroad industry vendors such
as Rail-Term within the coverage of the Acts, that decision should be made by
Congress. Sguare D Co. v. Niagara Frontier Tariff Bureau, 476 U.S. 409, 420,
424, 106 S. Ct. 1922, 1930-1 (1986) (indicating it is for the Congress and not the
courtsto revise the law to reflect magjor changes in an evolving industry). Absent a
clear statement of Congressional intent, missing here, the Board' s decision finding

Rail-Term a“rail carrier” and a“covered employer” lacks a reasonable basis.
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IX.

CONCLUSION

The Board erred in holding that Rail-Term isa“carrier by railroad” and “a
covered employer” under the Acts and alternatively finding Rail-Term’'s
employees are “employees’ of itsrail carrier clients for coverage purposes. This
ruling violates the plain language of the statute, Congressional intent, and the
common meaning of the term “railroad.” This court has the power to review de
novo and overturn the Board' s decision because it seeks to interpret the statute of a
sister agency, the Surface Transportation Board.

By failing to analyze Rail-Term’ s operations under the Board' s standard
normally applied for determining whether a contractor is or is not subject to
coverage under the Acts, the Board’ s decision ignores the substantial evidence of
record. Finally, to the extent the policy reason behind the Board' s decision isto
prevent the “erosion” of itsjurisdiction and coverage base, it should pursue that
objective through legidlation rather than ad hoc decision making. Accordingly,

this Court should reverse the Board’ s Reconsideration Decision.
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Employer Status Determimnation
Gulf Rail Car Company

This is the decision of the Railroad Retirement Board regarding the
status of Gulf Rail Car Company {GRCC} as an employer under the
Railroad R&TIiTement and Railroad Unemployment Insurance Acts. The
following information was provided by Mr. Heywood C. Massara.

GRCC  is .a sole proprietorship owned by Mr. Massara which began
operations in October 1989. GRCC hasg one employee in addition to Mr.

Masgsara. Mr. Massara is not affiliated with any railroad. _GRCC
performs wvarious maintenance, xrepair, and service functiong in
cSnnection with privately owned rail freight cars. Mr. Massara
&dvises that GRCC performs no services for any railroad other than
repair of privately owned freight cars damaged by a railroad,

although 98 percent of GRCC's business is with the raill industry in
general. GRCC's operation consists of a meobile repair facility with

an office maintained at Mr. Massara's home.
(S

Section l{a) (1) of the Railroad Retirement Act (45 U.S8.C. § 231(a) (1)), inscfar
as relevant here, defines a covered employer as:

(1) any express company, sleeping-car company, and
carrier by vrailrocad, "subject to part I of the
Interstate Commerce Act;

{(ii) any company which is directly or indirectl
owned or controlled by, or under common control wit
one or more emwployers as defined in paragraph (i) of
this subdivision and which operates any equipment or
facility or performs any service {other than truckin
service, casual service, and the casual operation o
equipment and facilities) in connection with the

transportation of passengers or property by railroad
* Kk %

Section l(a}) and 1{b) of the Railrocad Unemployment Insurance Act (45
U.5.C. 8§ 351{a) and (b)) contain substantially similar definitions,
as do§§ section 3231 of the Railroad Retirement Tax Act {26 U.S.C.
§ 323 . :

GRCC clearly is not a carrier by rail. Further, there is no evidence
that GRCC is under common ownership with any rail carrier or
controlled by officers or directors who control a railroad.
Therefore, it is the determination of the Board that GRCC is not a
covered employer under the Acts.

This conclusion leaves open, however, the question whether Mr.
M ] rform freight Car Tépair and

malntenance for GRCOC nnder. its arrangement § WithH fLreiy —d I T ORITeTs
cSUIT BE considered ta be employees-of some other entity than GRCC.
-




-

Section 1(b) of the Railroad Retirement Act and section 1{d) (1) of
the Railroad Unemployment Insurance Act both define a covered
employee as an individual in the service of an employer for
compensation. Section 1(d) of the Railroad Retirement Act further
defines an individual as "in the service of an employer” when:

(1) {A) he is subject to the continuing authority of the
employer to supervise and direct the manner of rendition
of his sgexvice, or (B) he is rendering professional or
technical services and is integrated into the staff of the
employer, or (C) he ig rendering, on the property used in
the employer's operatlons, personal services and rendition
of which 1s integrated intc the employer's operatiocns; and

(ii) he renders such service for compensation * * *,

Section 1l{e) of the Railroad Unemployment Insurance Act contains a
definition of service substantially identical to the above, as do
sections 3231 (b) and 3231(d) of the Railroad Retirement Tax Act (26
U.8.C. 8§ 3231(b} and (d)}.

The ‘Fﬁr“nq of _the +-an- under.p

e

whether the individua

Mr. Magsara advises that although some work is done on the property
of rallroads Wthh use the frelght cars belng repaired, n

_ _ ed _ox Qe d—L» wpleovees—af_a railroad. It
should be noted that this conclu51on is congistent With the
characterization by Mr. Massara of GRCC's work as being performed
for the freight car owners and not for the railroads using the cars.
Accordingly, based upon the evidence of record Mr. Massara and the
other GRCC employee are found not to be "subject to the continuing
authority" of an employer within the meaning of section 1 (d) {i) (A)

The tests set forth under paragraphs (B) and (C) go beyond the test
contained in paragraph (A} and would hold an individual a covered
employee if he is integrated into the railroad's operations even
though the control test in paragraph {(A) ig not met. However, under
an Eighth Circuit decision consistently followed by the Board, shese
tests do not apply to. employees of-dindependent contractess

orming ~services for a railropad where such contractors are
(engéged—&z

r—anindependént trade or bugineg Kelm v. Chicago Sty
@w%% F. 2d 831 (8th Cir.

1953).

Thus, under Kelm, the question remaining to be answered is whether

GRCC ig an independent con Courts have faced similar ™
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considerations when determining the independence of a contractor for
purposes of liability of a company to withhold income taxes under
the Internal Revenue Code (26 U.S.C. § 3401(c}). In these casges, the
courts have noted such factors as whether the contractor has a
significant investment in facilities and whether the contractor has
any opportunity for profit or loss; .g. Aparacor, Inc. v. United
Stategs, 556 ¥. 2d 1004 (Ct. (1, 1977) at 1012; and whether the
contractor engages in a recognized trade; e.a. Lanigan Storage & Van
Co. v. United States, 389 F. 2d 337 (Gth Cir. 1968, at 341). GRCC
cglearly has some investment—in—dts.repair Lacility and nay. suffer a
ogs 1f expenses under its contracts exceed thHe agreed payment..
Under these tests, GRCC is an independent cogggggggr accordlngly,
{54 ¥ ; 3
itg—employeey dFe not to be considersed employees of rail carriers
for whom GRCC may perform services. Kelm, supra.

Accordingly, i1t 1s the determination of the Board that service
performed by employees of GRCC is not covered under the Acts,

Glen I.. Bower

V. M. Speakman, Jr.

Jerome ¥, Kever
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Employer Status Determination
Transportation Certification Services, Inc. (TCS)

This is the decision of the Railroad Retirement Board regarding the
statusg of Transportation Certification Services, Inc. (TCS), as an
employer under the Rallroad Retirewment and Rallroad Unemployment
Insurance Acts.

TCS provides training and other services to the raiil industry and
to other, non-rail, companies. Training services provided include
locomotive engineer certification (centralized paperwork managenent
only); engineer, i n training, hazardous
materials operating rules training, etc. TC8 also offers
orientation to railroad operations: a derailment analysis and
prevention course; signal and communication censulting; bhuman
resources consulting; and representation in connection with labhor
relations and legal issues, It also has provided consultant
serices for the aviation Aindustry an e ¥1 i Ty. TCS is
a privately held corporation which is not affiliated with a
railroad. It has four employees and occasionally uses outside
independent contractors. '

Section 1(a){1l) of the Railroad Retirement Act (45 U.S.C.
§ 231(1)(a)(1)), insofar as relevant here, defines a coveared
employer as:

(1) any express company, Sleeping~car company, and
carrier by railroad, subject to subchapter I of chapter
105 of Title 49;

(ii) any company which is directly or indirectly
owned or controlled by, or under common control with one
Or more employers as defined in paragraph (i} of this
subdivigion and which operates any equipment or facility
or performe any service (other than trucking service,
casual service, and the casual operation of eguipment and
facilities) in connection with the transportation of
passangers or property by railroad % % %

Sections 1(a) and 1{(b) of the Railroad Unemploysent Insurance Act
(45 U.8.C. §§ 351(a) and (b)) contain subgtantially similar
definitions, as does section 3231 of the Railroad Retirvement Tax
Act (26 U.S8.C. § 3231),

TCE_qlearly is not a carrier by rail. Further, the availapbla
evidence indicates that 1f 15 oL Hnder common ownership with any
rail carrier nor controlled by officers or directors who control a
railroad., Therefore, TCE is not a covered emplover under the Acts.

This conclusion leaves open. ho the 1 ther the
<PerEons wWho perform work for T0S under its arrangements—with rTail
carriers should i d be employees of those railroads




rgther than of TCS. -Section 1(b) of the Railroad Retirement Act
and section 1{d} of the Rajilroad Unemployment Insurance Act both
define a covered employee as an individual in the service of an
employer for compensation. Section 1(d) (1) of the RRA further
defines an individual as “in the service of an employerY whent

(1) (&) he is subject to the continuing authority of
the employer +to supervise and direct the manner of
rendition of his service, or (B) he is rendering
professional or technical services and is integrated into
the staff of the employer, or {C) he is rendering, on the
property used in the employer’s operations, personsgl
services and rendition of which is integrated inte the
employer’s aperations; and

(11) he renders such.service for compensation # * %
Section 1(e) of the RUIA contains g definition of service

substantially identical to the above, as do sections 3231(b) and
3231(d) of the RRTA (26 V.S.C. §§ 3221(b) and (d)) .

The focus of u i her the individual-
peE£efming-thE_EEfﬁiﬁﬁ“ﬁﬁ"ﬁﬁﬁjﬁvt“ta—tha—e@ﬁ%xnl“ﬂf“ZQQ_éﬁrxiee~
recini i ot to the quticome of his work but a 20

the way he<performs such work,

1 ce submitted shows that T1€S’s work consists of the
rovision of ma i i Lfferent
clients an t ice is performed under the direction of
LCI; accordingly, the control test in paragraph (A) is not Smet.
Moreover under an Eighth Circult decision consistently followed by
the Board, the tests set forth under paragraphs (B) and (¢) deo not
apply to employees of independent contractors performing services

trade or business. See Kelm v, Chicage, St. Paul, Minneapolis and

Onsha Railway Company, 206 F. 2d 831 (8th Cir. 1853y,

Thus, under Kelm, .the question remaj to be answered is whether
TCS_is an  independent contractor, con ar:

copsiderations when detfermining the independence of & cOnTTFAcL

for purposes of liability of a company to withhold income tgwes
under the Int Code (26 U.5.C. § 3401 (c) ). In these
caseas, the co;?iEiigizéiggga_gﬁgﬁh%iafﬁrs as whether the contractor
has a significant investment in facilities and whether +he
contractor has any opportunity for profit or loss; see e.g.
Aparacor, Inc, v. United States, 556 F. 2d 1004, 1012 (ct. cl.,
1977); and whether the contracter engages in a recognized trade;
gge e.9. Lanigan Storage & Van Co. v. United States, 389 F. 24 337,
341 (&th Ccir., 1968). 1In the instant case, where the contractor
sontracts with many companies (there are over 30 railroads listed
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on TCS5's sample list of clients) to provide a variety a recognized

-consultant services such as training and legal representation;

“Foeerdingly, Tt i THe OpiNiGIr—or ™~ the Board that TCS is __an
indapendent usim .

Because TCS is an independent contractor, TCS i1s not a covered
employer within the meaning of pavagraphs (B) and (¢).
Accordingly, it is the determination of the Board that gservice
performed by employvees of TCS is nokt covered under the Acts.

f"‘TZﬁggfgﬁ .,,J”Ltigf\“\m

Gler I,, Bower

JITRY.%

V.M. Apeakman, Jr.

/4£2¢¢L€,{;?ffxf;:5Li4ﬁﬁg

erome F. Kever
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Exployer Status Determination
Rail-West, Inc.

This is the decision of the Railroad Retirement Roard regarding the
status of Rail-West, Ing. (Rail-West) as an emplayer under the Railroad
Retirement Act (RRA} and the Railroad Unemplovment Insurance Act {RUTA} .

Rail-West reports that it was incorporated June 26, 1986 and Legan
oparations July 1, 1986, Ll= wias the Willamet i

ad

nggzﬁééfjgﬁiﬂﬂillamlnawduHL~G§&ﬁ§E*4kxukhﬁRallﬂayL_Cﬂmpan¥+‘jMHLthe

=P € Valley Railway. See 58 ¥Fed. Reg. 12599, March 5, 1893.!
Ralt=wWewtrmisp performeE Fra

= 13 & Erack rehabilitation work for nine nion=railroad
pand rajlcar repalr for two other non-railroad companies, contract
gwitching for another non-rIiT¥0ad COMDEnyY . and tail ConrracE service Tor
the rail division. of i + A governmental
~Tsubdivision of the State of Oregen.? Rall-West states that 70-90 percant
of its revenue derives from its non-railroad contractual operations and
its remaining revenue from its subsidiaries and from the contract with
Port.

Section 1(a) (1) of the RRA (45 U.8.C. 231(a) (1)) defines rhe term
"employer®, insofar as ig relevant here, as follows:

(i} any express company, gleeping-car company
and carrier by railroad, subject to subchapter I of
chapter 105 of Title 49:

{ii) any company which is directly or
indirectly owned or controlled by, or under common
control with one or more employers as defined in
raragraph (i) of this subdivision and which
eperates any equipment or facility or performs any
sarvice (other than trucking service, casual
sexrvice, and the casual operation of equipment and
facilities) in commection with the transpontation
of passengers or propexty by railreoad % # #

Section 1(a) of the RUIA (45 U.3.C. 351 (a}} defines "employer® in
subgtantially the same way,

The fLixet guestion that we must address is whether Rail-Wesgt, as the
parent of several railxoad subsidiaries, iE "OWASH OF x
e CcomN  CONTEo L With ithoge subsidis Tallroads] . A recent
Ttevivion of the United SEETes Tt of Appeals for the Federal Circuit
regarding a claim for refund of taxes under the FRTA held that a parent
corporation which owns a rail carrier gubsidiary ig not under common

*The Willamette Valley Railroad Company, the Willamina and Grand
REonde Reilway, and the Willamette Valley Railway have been held to b
covered employers under ths Acts. See: L-85-75,

B.C.D. 93-45, and B,.C.D. 93-46.

*The rail division of Port hag beén held to he an enployer under the
RRA and RUIA. See Legal Opinion L-55-13, dared January 17, 1956.
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contrel with the subsidiary within the meaning of § 3231 of the Internal
Revenusg Code, Union BPacifie Corporatrionp v. United States, 5 F. 3d 523
{(Fed. Cix., 1993).

Rail-West stands in the same relation to the Willamette Valley Rallread,
the Willamette Valley Railway, and the Willamina and Grande Ronde Rallway
as Union Pacific Corporation did toe the WUnion Pacifie Railroad.
Accordingl it i i i iority of the Board that
Rail-West 41 a_cayrier asffiliate emplover der the  Railroad
i nuce Acks with respect to any
ier s:ﬂm-i it
is not owaed or controlled o _unie OIMRON onitrol with those
AbEidiaries. Az Rail-West meets no other definition of F covered

under the Acta, in the opinion of a majority of the Board, Rail-

West is not a coverad employer.

&n, how

This conclusion leaves o .
who perform rail service e Rall=Wc = S CEToTL il Rort ’ ]
he"tonsidered to b ather than of Rail-West. Section
of the RRA and section 1(d) (1) of the RUIA both defime & covered
employee as an individual in the gervice of an employer for compensation.

Section 1(d) of the RRA further defines an individual ag *in the sarvice
of an employer' when:

evrer, the
= +

(1) () be is subject to the continuing
authority of the employer to supervise and direct
the mauner of rendition of his service, or (B) he
is rendering professional or technical services and
ig integrated into the staff of the employar, or
(C) he is rendering, on the property used in the
employer’s operations, personal serviees and
rendition of which 4is integrated inte the
employer’s operations; and

{1i) he renders such service for compensation
*

x vk

Section 1{e) of the RUIA contains a definition of gervice substantially
identical teo the ahove, as do sections 3231(b) and 3231(d) of the RRTA
(26 U.5.C. §§ 3231 (b) and {(d1).

The focus of the teatr wunder paragraph (A) is whether the individual
EETVice subJject {9 the control of the service-recipisnt

ngﬁ:gg%xjgéehrLeapect to the outcome of his work but also with respect
to the lie pEFIOrME~§3Ch work, :

The Interstate Commerca Commission has determined that Port operates g
a commen carrier by Rail. Tillamook County Navel Airoort Commis=ion, 290
ICC 817 (1955), as summarized in Legal Opinion L-56-13. A rail carrier
subject to the Interstate Commerce Act is under a duty to provide
locomotives and cars to transport the public’s property as part of its
operation as a carrier. The law of agency recogonizes that certain duties
owed to third parties are so essential Wnder the Law Lhak regponsibility
-for their proper performance wWust B TaEgl ingipal or
employery. See Restarement (Second) of Agency gmea

tion so esgen o the

statutozry duty of a 7ail carrier to provide r




-3=-

Larrier must rerain the power to direct and contyrol the ipndividuals who
conduct the sexrvige. Cf. Annotation, What Emplovees are Engaged in
Intmtﬁﬁmﬁﬁxﬁe within the Federal Ewplovers’ hiability aAgr, 10
A.L.R. 1384 {(1821), ab 1220-1226; and Annotation, Who is an Fmploves in

Interstate Commerce within Federal BEmplovers’ Liakility Act as Amended

in 3%39, 10 A.L.R. 2d 1279, 1286 (1950}, (both d:x.scu551ng liakility of
the rall:r:oad for injuries to locometive enginears, firemen, brakemen and
conductorg) . Finally, regulations of the Board provide that where an

individual i1s s SE TG THE direction and control oL i omplover,. Lhe
- g relationship is established 'irrespective of wherher thawtgift
Zﬁ_mzpexme*and—dmxerC1sed," fee 20 CFR 2903.3(b).

The individuals provided to Port by Rail-West act as crew for the trains
which Port must run in satisfaction of its rail carrier c:bllgatlon. Port
migt retzin ultimate contrel of the performance of its service as a
common carrier. Accordingly, 3T I& The defermination of The Hoard that

service periormed b = ith Port of
ITlawook Bay is ¢reditable ag service as employees of the Port under the

RATTTGAEE Retfirément and Railroad Unemplo ent Insurance ACES.

o g

Glen I.. Bower

V. M. Spkakman, Jr. (dlssenting in
part, opinicn attached)

A T oo

/ e¥ome F. Kever

Attachment



DISSENT OF
RAIL-WEST, INC.
EMPLOYER STATUS
by
V. M. SPEAKMAN JR.

I am in agreement that the service performed by employees of Rail-West under
contract with Port of Tillamook Bay is creditable as service of employees of the
Port under the Railroad Retirement (RRA) and Railroad Unemployment Insurance
Acts (RUIA). Where I differ from the majority is in the determination that Rail-
West is not a carrier affiliate employer under the RRA and RUIA, because it is not
under common control with its subsidiaries.

Notwithstanding Union Pacific Corporation vs. United States, I feel that Rail-West
is in fact under common control with jts subsidiaries.

%/Z;ﬂ%ﬂ"”ff
V. M. S/f)eakman, I

‘?f%zf/‘ﬂ’

Date

10
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EMPLOYER STATUS DETERMINATION
Tryban Rail Service, Inc.

This is the decision of the Railroad Retirement Board regarding the
‘status of Tryban Rail Service, Inc. (TRSI), as an employer under
the Railroad Retirement and Railroad Unemployment Insurance Acts.

py. which provide
c T 55, TRSI has previously
EG ' ime employees and that 90 percent of its
busginess derives from railroads. The balance is repalt
private rallways. TRST has a contract with Lake State Railway, a
¥ail carrier employer, to provide all regular rail maintenance for
the railroad. Under the terms of the contract TRSI is toc provide
9 qualified waintenance of way personnel. Since TRSI has only 10

employees, nclude that a ntial portion of TRSI's
_business is with Lake State Raiiway -

Section 1(a) (1) of the Railroad Retirement Act (RRA}) (45 U.S.C.

§ 231(a) (1)), insofar as relevant here, defines a covered employer

as:

{i} any express company, sleeping-car company, and
carrier by railrcad, subiect to subchapter I of chapter
105 of Title 49;

(ii) any company which is directly or indirectly
owned or controlled by, or under common control with one
or more employers as defined in paragraph (i) of this
subdivision and which operates any equipment or facility
or performs any service (other than trucking service,
casual service, and the casual operation of equipment and
facilities) in connection with the transportation of
passengers or property by railroad * * *,

Section 1l(a) and 1{b) of the Ralilroad Unemployment Insurance Act
{RUIA) {45 U.S.C. 8§88 351i{a) and (b)) contain substantially similar
definitions, as does section 3231 of the Railroad Retirement Tax
Act {RRTA) (26 U.S.C. § 3231).

TRSI clearly 1s not a carrier by rail Further, the awailable
evidence indicates that it 418 neither controlled by nor under

common ownexrship with any rail carrier nox controlled by officewvs
or directors who control a railrxecad. Therefore, TRS8I ig not a

R

covered-empIoyexrunder the Acts.
This .conclugion leaves open, however, the question whethexr the

wmmww@ﬁwa
Lake State ghould be considered to be employees of ilroad
rather than of TRSI. Secticn 1(b} of the Railroa etiremént Act
and section 1(d) of the Railroad Unemployment Insurance Act both
define a covered employee as an individual in the service of an

employer for compensation. Section 1(d) {1) of the RRA further
defines an individual as "in the service of an employer" when:

11



Tryban Rail Service, Inc.

{i) (A) he is subject to the continuing authority of
the employer to supervise and direct the manner of
rendition of his service, or (B) he is rendering
professional or technical services and is integrated in
to the staff of the employer, or (C) he is rendering, on
the property used in the employer’s operations, personal
services the rendition of which is integrated into the
employer’s operations; and

(1i) he renders such service for compensation * * *,
Section 1{e} of the RUIA contains a definition of service

substantially identical to the above, as do sections 3231(b) and
3231(d) of the RRTA (26 U.S.C. 8§ 3231(b) and (d)).

he faocug o he tes nde: ragraph (A)E;s whether the individ

-.‘s,r\ AT

Based on the evidence before it, the Board finds that although.with
regpect to the final outcome of the work ILake State exercises a
significant degree of control over the services performed for it by
TRSI employees, i 1i that emplo

are subject to contrel,supervision, and direction from State lLake_

as to the manner of performance of their work. G ntly, the
cgontral tegt of paragraph (A) is not met.

Under paragraphs (B} and {C) an individual is a covered employee if
he is integrated into the railrocad’s operations even though the
control test in paragraph {A) is not met. When the Board has
applied paragraphs (B) and (C), it has followed Kelm v. Chicago,
St. Paul, Minneapolis and Omaha Railway Company, 206 F. 2d 831 (8th
Cir. 1953). Under Kelm paragraphs (B) and (C) are not used to
cover employees of independent contractors performing services for
a railroad where such contractors are engaged in an independent
trade or business and the arrangement has not been established
primarily to avoid coverage under the Acts.

wmn,m_be.anﬂwered therefore is whether TRSI itgelf
may be consﬁg2i2i;é;ﬁ;%AEE—iEgEE%EQEEE—SEEEEEQBOr Courts have
ficed gimiia t ions when determining the independence of
a contractor for purposes of liability of a company to withhold

income taxes under the Internal Revenue Code (26 U.S.C. § 3401
In these cases the courts have noted such factors as

2d 1004

Aparacor, 556 F.
at 1012; and

e.q.,
1977),

12



Tryban Rail Service, Inc.

Hoe.q. Lanigan Storage & Van Co. v. United States, 389 F. 24
6th Cir., 1968), at 341.

The record establishes TRSI is in the business . of providing rail

aintenanc ion s ot
than _Lake State, Under the contract with Lake State TRSI ig

e o S als! WS 0 ' AT N
vehicles, trailers and all other devises in such guantjity

i e gsary" a is "Solely responsible
for the maintenance, repair, transportation and licigééggﬂ_g__ggﬁg
equipment . The contract_with lLake-State also Pro s that £

performance of service is

at_the risk of [TRSI] in every respect, and [TRSI] shall
be responsible for the Services until completed and
accepted by [Lake State], except that title to the '
results of all Services covered by a request for partial
or full payment will pass to [Lake State], or to such
other authority as appropriate, upon payment therefor by
[Lake State]l, free and clear of all liens, gsecurity
interests o©r encumbrances by [TRSI] or TRSI's
subcontractors.

Based on its review of the facts in this case and the contract
between TRSI and Lake State, it_is the judgment of a majority of

the Board that TRSI is an independent contractor.

) s x A
, cordingly, under
K&Im the Board finds the employees of TRSI not to be employees of
Lake State under section 1(d) (1) (b} or section 1(d) (1) {c} of the
RRA. : .

Based on the above discussion, the Board finds TRSI not to be a
covered employer under the RRA and RUIA and a majority of the Board
finds that the employees of TRSI are not statutory employees of
Lake State.

— ;‘f...' f &,./:7- .“/
Glen L. Bowey

"7427&4;,m4ﬂki;,ﬁ4~——~uw

V. M./Speakman, J¥. (Dissenting
_ opinign attached)

#tpitce K Zf/w’/\

gérome ¥. Kever

v -
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DISSENT OF V. M. SPEAKMAN, JR.
ON THE EMPLOYER STATUS DETERMINATION
TRYBAN RAIL SERVICES, INC.

I disagree with the majority's decision in this case and believe that the
persons who perform work for Tryban Rail Services, Inc., (TRSI) under its
arrangements with Lake State Railway should be considered employees of
that railroad, rather than of TRSI. Since 90% of TRSI's work is for Lake

~ State Railway, it is hard to conclude it is an independent contractor. [
consider the employees in question to be rendering, on the property used in
Lake State’s operations, personal services, the renditidn of which are

integrated into the railroad's operations.

pi KJA?M» =) —

V. M. Speakman, Jne’

5/ 4/55

Date
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B.C.D. 02-12 FEB 1 2 2002
EMPLOYER STATUS DETERMINATION

Southern California Regional Rail Authority

Segregation of Dispatching Department

This is the decision of the Railroad Retirement Board with respect to a
request by the Southern Califormia Regional Rail Authority (SCRRA)
that the Board rule as to whether its employees that will be organized
into the Dispatching Department are covered by the Railroad
Retirement Act (45 U.S.C. §231 et seq.) (RRA) and the Railroad
Unemployment Insurance Act (45 U.S.C. §351 et seq.) (RUIA).
Specifically, SCCRA has requested the Board to address the status of
the dispatch employees who currently work for AMTRAK and who
would be hired as employees of SCRRA in its Dispatching Department.
The Dispatching Department will be established effective October 1,
2002. The dispatchers will be responsible for dispatching all traffic on
SCRRA’s lines, which consist of: (1) Metrolink intrastate commuter
lines; (2) the “Coaster” intrastate commuter train administered by
public transit agencies in San Diego County; (3) AMTRAK interstate
and intercity passenger trains; and (4) Burlington Northern Santa Fe
and Union Pacific interstate freight trains. SCRRA also requests that
the Dispatching Department be segregated for coverage purposes in
accord with 20 CFR 202.3.

Background Information

In Board Coverage Decision (B.C.D). No. 94-116, issued December 14,
1994, the Board found that the SCRRA was not an employer under the
Railroad Retirement and Railroad Unemployment Insurance Acts.
That decision was based on the Board’s finding that SCRRA is a
governmental entity that is charged with the administration of
commuter rail operations in Southern California. SCRRA operates no
trains but contracts that function to AMTRAK. Based on previous
agency decisions that had held that a public entity that lacks the
capability of operating a railroad but rather contracts with an employer
under the Acts to operate the rail line is not a covered employer under
the Acts, the Board found that SCRRA was not an employer under the
Acts.
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A recent Board Coverage Decision in Railroad Ventures, Inc. (B.C.D. 00-
47, November 7, 2000) refined the standard that the Board would use to
determine when an entity that has its railroad functions performed by
another would be found to be an employer under the Acts. In Railroad
Ventures, the Board set forth a three-part test that it would use to
determine the employer status of such an entity. The three-part test is
as follows:

1) whether the entity does not have as a primary purpose to

profit from railroad activities;

2) whether the entity does not operate or retain the capacity to

operate the rail line;

3) whether the operator of the rail line is already covered under

the RRA and RUIA. B.C.D 00-47, at pages 4-5.

SCRRA would continue not to be an employer under the three-part test
set forth in Railroad Ventures. SCRRA is a public entity charged with
the provision of commuter rail service in Southern California. As such,
it does not have as a primary purpose to profit from rail activities. Its
primary purpose 18 the provision of rail commuter service, rather than
any profit from that service. SCRRA does not retain the capacity to
operate a rail line. Finally, SCRRA has contracted with AMTRAK, an
employer under the Acts, to operate the trains. In conclusion, even
under the test set forth in Railroad Ventures, SCRRA remains not
covered by the RRA and the RUIA.

FUTURE ACTIVITIES

According to the record before us, the Dispatching Department is to
be established October 1, 2002. That Dispatching Department will
employ former employees of AMTRAK. The former AMTRAK
employees previously provided dispatch services for SCRRA on a
contract basis. HEffective October 1, 2002, SCRRA has decided to
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provide its own dispatching services rather than rely on AMTRAK
for this service. AMTRAK will continue to provide other railroad
services on a contract basis.

Before deciding whether the Dispatching Department will be an
employer under the Acts administered by the Board, we must
address the issue of whether the Board should at this time issue a
ruling or delay until the Dispatching Department actually begins
operations. In a recent decision, the Board provided a coverage
opinion with regard to future operations. Sec Keokuk Electric
Railway, Inc., B.C.D. 01-83 (December 3, 2001). As in that case,
there is no doubt that the Dispatching Department will begin
operation October 1, 2002. In order to provide for as smooth a
transition as possible, a decision by the Board regarding the
coverage status of the Dispatching Department will facilitate rail
operations in the United States. Therefore, the Board will issue a
decision regarding the Dispatching Department at this time.

Discussion

As noted in the background information, SCRRA is not an employer
under the RRA and the RUIA. As noted above, SCRRA’s principal
business is not as a rail carrier employer under the RRA and the RUIA,
but rather, SCRRA is a public entity charged with the provision of
commuter rail service in Southern California. Section 202.3 of the
Board’s regulations states that:

(a) With respect to any company or persen
principally engaged in business other than
carrier business, but which, in addition to such
principal business, engages in some carrier
business, the Board will require submission of
information pertaining to the history and all
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operations of such company or person with a view
to determining whether some identifiable and
separable enterprise conducted by the person or
company is to be considered to be the employer.
The determination will be made in the light of
considerations such as the following:

(1) The primary purpose of the company or
person on and since the date it was established;

(2) The functional dominance or
subservience of its carrier business in relation to
1ts non-carrier business;

(3) The amount of its carrier business and
the ratio of such business to its entire business;

(4) Whether its carrier business is a
separate and distinct enterprise.

(b) In the event that the employer is found
to be an aggregate of persons or legal entities or
less than the whole of a legal entity or a person
operating in only one of several capacities, then
the unit or units competent to assume legal
obligations shall be responsible for the discharge
of the duties of the employer. (Emphasis
supplied.) (20 CFR 202.3).

Information provided regarding SCRRA, demonstrates clearly that
SCRRA is not principally engaged in the railroad business and that
segregation is applicable to SCRRA. The number of employees
employed in the Dispatching Department will be less than 14% of
SCRRA’s total employees.

The Dispatching Department will be an identifiable and separable

enterprise. The Dispatching Department will have a separate payroll.
Employees in the Dispatching Department will be supervised solely by
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the Dispatching Manager. It 1s the intent of SCRRA to maintain strict
personnel separation between the Dispatching Department and the rest
of SCRRA’s operations. Employees not assigned to the Dispatching
Department will have no involvement with dispatching.

In summary, the Board finds that the evidence of record
overwhelmingly demonstrates that the principle business of SCRRA is
not rail service. The Dispatching Department, however, will be
performing rail related duties. As provided for in section 202.3 of the
Board’s regulations, the Dispatching Department is properly segregated
from the other activities of SCRRA. The Board finds that the
Dispatching Department will be a covered employer under the RRA and
the RUIA effective October 1, 2002, and its employees’ service and
compensation should be reported to the Board accordingly.

Original signed by:
Cherryl T. Thomas
V. M. Speakman, Jr.

Jerome F. Kever
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Catecories of Covaraae Decisions

B.C.D. 03-60
June 25, 2003

EMPLOYER STATUS DETERMINATION
Rail Scale, Inc.
Southwest Signal Engineering Company

This is the decision of the Railroad Retirement Board regarding the status of
Rail Scale, Inc., and Southwest Signal Engineering Company (SSEC) as
employers under the Railroad Retirement and Railroad Unemployment
Insurance Acts.

Information regarding SSEC was provided by John H. Wilbur, Wilbur & Allen,
counsel for SSEC. SSEC was incorporated and began operations December
6, 1988, and engages in railroad signal engineering services. At least 95
percent of its work is performed for a number of different railroads. SSEC is a
privately held corporation which is not affiliated with a railroad. it has 144
employees. SSEC’s work is performed on railroad property, and includes
provision of technical assistance with projects, construction management
services, and construction of crossing signals.

A copy of a contract which was provided, dated December 7, 1999, between
SSEC and CSX Transportation (CSXT), obligates SSEC to “(1) test, certify
and adjust ™ * * in-track scales owned by CSXT, (2) test and certify in-tract
scales owned by third parties, located throughout CSXT’s railroad system,
and (3) perform other related scale services o be agreed upon by the parties
*** 7 Under the contract, SSEC agrees to utilize, and acquire if necessary,
the following equipment: six trucks and trailers, three truck mounted knuckle
boom cranes, and three test carts, and 216,000 pounds of weights. Under a
Supplemental Agreement entered into January 31, 2000, SSEC agrees to
lease six of CSXT’s Scale Trucks and Scale Tools. Under the terms of a
document dated January 1, 2002, labeled “Service Contract Form” entered
into between SSEC and CSXT, SSEC agrees to perform signal engineering
design and support services. Under the terms of a contract entered into
between SSEC and Southern California Regional Rail Authority (the
Despatching Department of which is covered under the Acts; B.A. No. 8749),
SSEC is to perform signal and communications design services.

Information regarding Rail Scale also was provided by John H. Wilbur. Rail
Scale was incorporated June 16, 1999, and began operations February 1,
2000. It engages in the servicing of scales, which work it performs for a
number of rail carriers. It performs work for CSXT pursuant to an informal
arrangement with SSEC which, as described above, has a formal agreement
with CSXT.

Section 1(a)(1) of the Railroad Retirement Act (45 U.S.C. § 231(a}(1)), insofar
as relevant here, defines a covered employer as:
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(i} any carrier by railroad subject to the jurisdiction of the Surface
Transportation Board under Part A of subtitle IV of title 49, United States
Code;

(ii) any company which is directly or indirectly owned or controlled by, or
under commeon control with, one or more employers as defined in paragraph
(i) of this subdivision, and which operates any equipment or facility or
performs any service (except trucking service, casual service, and the casual
operation of equipment or facilities) in connection with the transportation of
passengers or property by railroad * * *.

Sections 1(a) and 1(b) of the Railroad Unemployment Insurance Act (45
U.S5.C. §§ 351(a) and (b)) contain substantially similar definitions, as does
section 3231 of the Railroad Retirement Tax Act (26 U.S.C. § 3231).

SSEC and Rail Scale clearly are not carriers by rail. Further, the available

evidence indicates that they are not under common ownership with any rail
carrier nor are they controlled by officers or directors who control a railroad.
Therefore, SSEC and Rail Scale are not covered employers under the Acts.

This conclusion leaves open, however, the question whether the persons who
perform work for SSEC and Rail Scale under its arrangements with rail
carriers should be considered to be employees of those railroads rather than
of SSEC or Rail Scale. Section 1(b) of the Railroad Retirement Act and
section 1(d) of the Railroad Unemployment Insurance Act both define a
covered employee as an individual in the service of an employer for
compensation. Section 1(d){1) of the RRA further defines an individual as "in
the service of an employer” when:

({A) he is subject to the continuing authority of the employer to supervise
and direct the manner of rendition of his service, or (B) he is rendering
professional or technical services and is integrated into the staff of the
employer, or (C) he is rendering, on the property used in the employer's
operations, personal services the rendition of which is integrated into the
employer's operations; and

(ii) he renders such service for compensation * * *.

Section 1(e) of the RUIA contains a definition of service substantiaily identical
to the above, as do sections 3231(b) and 3231(d) of the RRTA {26 U.S.C. §§
3231(b} and (d)).

The focus of the test under paragraph (A) is whether the individual performing
the service is subject to the control of the service-recipient not only with
respect to the outcome of his work but also with respect to the way he
performs such work.

The contracts submitted by SSEC show that SSEC itself is obligated to

complete the operations described therein. There is no evidence that rail
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employees have any authority over SSEC’s employees. Since the work
performed by Rail Scale is performed under authority derivative of that of
SSEC, it must be inferred that rail employees do not have any authority over
Rail Scale’s employees either. Accordingly, the control test in paragraph (A) is
not met. Moreover under an Eighth Circuit decision consistently followed by
the Board, the fests set forth under paragraphs (B) and (C) do not apply to
employees of independent contractors performing services for a railroad
where such contractors are engaged in an independent trade or business.
See Kelm v. Chicago, St. Paul, Minneapolis and Omaha Railway Company,
206 F. 2d 831 (8th Cir. 1933).

Thus, under Kelm, the question remaining to be answered is whether SSEC
and Rail Scales are independent contractors. Courts have faced similar
considerations when determining the independence of a contractor for
purposes of liability of a company to withhold income taxes under the Internal
Revenue Code (26 U.5.C. § 3401(c)). In these cases, the courts have noted
such factors as whether the contractor has a significant investment in facilities
and whether the contractor has any opportunity for profit or loss; e.g.,
Aparacor, Inc. v. United States, 556 F. 2d 1004 (Ct. Cl. 1977), at 1012; and
whether the contractor engages in a recognized trade; e.g., Lanigan Storage
& Van Co. v. United States, 389 F. 2d 337 (6th Cir. 1968) at 341. SSEC and
Rail Scale are engaged in the recognized trade or business of signal and
scale maintenance. They are clearly independent operations which contract
with many carriers. Accordingly, it is the opinion of the Board that SSEC and
Rail Scale are independent businesses.

Because SSEC and Rail Scale are independent contractors, their employees
are not covered employees within the meaning of paragraphs (B) and (C).
Accordingly, it is the determination of the Board that service performed by
employees of SSEC and Rail Scale is not covered under the Acts.

V. M. Speakman,
Jr.

Jerome F. Kever

Gel Acrohat i | To view and download Board Goverage Decision 03-60 in PDE Formal you need the free Agiobal Reader,
& 7| We recommend using the latest version.
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33437 SERVICE DATE - NOVEMBER 12, 2003
DO

SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 34277

H&M INTERNATIONAL TRANSPORTATION, INC. -
PETITION FOR DECLARATORY ORDER

Decided: November 10, 2003

I a petition filed on March 4, 2003, H&M International Transportation, Inc. (H&M) requests
that the Board institute a declaratory order proceeding and determine that H&M is not a rail carrier
subject to the Board’s jurisdiction. This request arises from a January 22, 2002 decision by the
Railroad Retirement Board (RRB)' finding that H&M is a rail carrier operating in interstate commerce
with regard to |8 employees at its Marion, AR facility. For the reasons discussed below, the request
will be denied.

BACKGROUND

H&M is a privately held corporation, with principal offices in Jersey City, NJ. The company
operates warehousing, distribution, trucking terminal, and intermodai facilities at Marion and several
other locations in the United States.

According to H&M, the company provides similar services at each of its intermodal facilities.
H&M primarily loads and unloads trailers and containers on and off railroad flat cars; moves trailers
between parking places and ramp tracks for loading or unloading; lifts, stacks, flips and racks trailers
and chassis in connection with the ramping process; ties down, secures, and releases equipment loaded
onto or unloaded from rail cars; and inspects trailers and cargo for safety and inventory purposes. It
provides these services pursuant to agreements with the respective railroads serving each facility,

' The RRB administers the Railroad Retirement Act and the Railroad Unemployment Insurance
Act, which, as relevant here, define a covered employer as a railroad subject to the Board’s
Jurisdiction, 45 U.S.C. 23 1(a)(1)(i); 45 U.S.C. 351(b).

? [1&M has filed a petition for reconsideration with the RRB. However, the RRB has stayed
its reconsideration proceeding to let the Board rule on the matter. The RRB has indicated that, once
the Board has done so, the RRB will remove its stay and decide the petition before it based on the
Board’s determination. H&M Petition at 2.
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Hé&M states that the company’s Marion facility, while substantially similar to its other facilities
and operaled under a similar arrangement, differs from the other facilities in two respects: (1) Marion is
the only facility where the company leases the property;® and (2) it is the only facility where H&M
moves rail cars. The Marion facility consists of six storage and four loading tracks ranging from 6,770
to 8,300 feet in length, several buildings and underlying real property, various ramps, cranes, and other
loading equipment owned or leased by H&M, and parking lots for trucks, chassis, containers, and
traifers. Most of the facility is surrounded by a chain link fence. The UP mainline runs nearby and two
UP lead tracks connect the mainline to the delivery tracks. H&M employees use two leased switch
engines to move cars between the delivery tracks and storage and loading tracks inside H&M’s facility
as needed to facilitate the intermodal work of the company.

According to H&M, its agreements with UP reserve all common carrier rights and obligations
to UP and contractually bar &M from providing common carrier service.! H&M says it is also
physically unable to offer such service, as it cannot operate beyond the bounds of its facility.
Moreover, H&M states that it has never held itself out to provide rail service to the public for
compensation, has not actually performed rail service for anyone else for compensation or otherwise,
and has not sought regulatory approval for any of its activities. H&M adds that it has never published
ol participated in any rates for providing rail services to the public, and has no railroad reporting marks
or identification assigned by the Association of American Railroads.?

DISCUSSION AND CONCLUSIONS

The Board has broad discretion to issue declaratory orders to terminate a controversy or
remove uncertainty. 5 U.S.C. 554(e); 49 U.S.C. 721. The Board need not institute a declaratory
order proceeding here, however, because the record makes clear that H&M is not a rail carrier subject
to the Board’s jurisdiction.

The Board has jurisdiction over “transportation by rail carrier.” 49 U.S.C. 10501(a). The term
“transportation” is defined to include a tacility related to the movement of property by rail, and services
related to that movement, including receipt, delivery, transfer, and handling of property. 49 U.S.C.
10102(9)A), (B). A “rail carrier” is defined as “a person providing common carrier railroad
transportation for compensation.” 49 U.S.C. 10102(5).

* H&M leases the Marion facility from the Union Pacific Railroad Company (UP) pursuant to
a l-year lease that continues year-to-year until terminated by the partics. H&M Petition at 3.

* Ramp Contractor Agreement, Section 1A. See H&M Petition at 3 n.2.

? H&M also notes that the Marion facility has been designated under Arkansas law as a
“trucking sector business.”
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Whether a particular activity constitutes transportation by rail carrier under section 10501 isa
fact-specific determination. H&M'’s intermodal transloading activity could fit within the broad definition
of transportation. See, e.g., Green Mountain Railroad Corporation — Petition for Declaratory Order,
STB Finance Docket No. 34052 (STB served May 28, 2002) (cement transloading facility); Joint
Petition for Declaratory Order — Boston and Maine Corporation and Town of Ayer. MA, STB Finance
Docket No. 33971 (STB served May 1, 2001) (automobile unloading facility). But this is only half of
the statutory requirement for Board jurisdiction under section [0501.

To fall within the Board’s jurisdiction, the transportation activities must be performed by a rail
carrier, and the mere fact that H&M moves rail cars inside the Marion facility does not make it a rail
carrier. To be considered a rail carrier under the statute, there must be a holding out to the public to
provide common catrier service. B. Willis, C.P.A., Inc. — Petition for Declaratory Order, STB Finance
Docket No. 34013 (STB served Oct. 3, 2001), aff’d per curiam, B. Willis, CP.A.. Inc. v. STB, No.
01-1441 (D.C. Cir. Nov. 26, 2002), cert, denied, 72 U.S.L.W. 3235 (Oct. 7, 2003) (No. 02-1498);
Hanson Natural Resources — Non-Common Carrier Status — Petition for Declaratory Order, Finance
Docket No. 32248 (ICC served Dec. 5, 1994). Here, however, H&M’s operations are performed
pursuant to agreements with UP that reserve for UP all common carrier rights and obligations and that,
in fact, specifically bar H&M from providing common carrier service. Additionally, H&M has never
received, nor sought, a license from the Board for common carrier freight rail operations under 49
U.S.C. 10901 {or an exemption from the licensing requirements pursuant to 49 U.S.C. 10502).
Further, there is no evidence that H&M has provided any type of rail service to the public for
compensation or otherwise, or held itself out as willing to do so. Indeed, the record shows that any
rail-related activity performed by H&M is strictly in-plant, for H&M’s convenience and benefit, and in
furtherance of its non-rai! primary business purpose.

Nor is there any evidence that UP has control over H&M’s business operations. To the
contrary, H&M has specifically stated that all car movements within its facility are “at the direction of]
under the supervision of, and for the convenience of H&M.” H&M Petition at 4. Moreover, the
record indicates that UP’s obligations and common carrier duty begin and end at the delivery tracks at
the H&M facility. Finally, there is no evidence that the movement of cars inside the fence of H&M’s
Marion facility would be considered an integral part of UP’s common carrier service.

FFor all of these reasons, the record shows that H&M is not a rail carrier subject to the Board’s
jurisdiction. No reason exists to institute a proceeding to gather additional evidence.

This decision will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:

1. H&M’s request to institute a proceeding is denied.
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2. This decision is effective on November 12, 2003.

By the Board, David M. Konschnik, Director, Office of Proceedings.

Vemon A. Williams
Secretary
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SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 34502

AMERICAN ORIENT EXPRESS RAILWAY COMPANY LLC-
PETITION FOR DECLARATORY ORDER

Decided: December 27, 2005

By petition filed on April 30, 2004, American Orient Express Railway Company LLC
(AOERC) asked the Surface Transportation Board (Board or STB) to declare that AOERC is not
a rail carrier subject to the Board’s jurisdiction. A decision instituting a declaratory order
proceeding and requesting comments on AOERC's petition was served and published in the
Federal Register (69 FR 35130) on June 23, 2004 (June 23 decision).! On October 4, 2005,
AOERC notified the Board that the Railroad Retirement Board (RRB) plans to issue its final
coverage determination regarding AOERC. UTU/GO-386 replied to AOERC's filing. Having
reviewed the record, we find that AOERC is a rail carrier subject to our jurisdiction. However,
we will exempt AOERC from our licensing requirements, as discussed below.

BACKGROUND

RRB Proceedings. On February 9, 2001, the RRB issued a decision concluding that
AOLRC is a covered employer for purposes of the Railroad Retirement Act, 45 U.S.C. 231 et
seq., and Railroad Unemployment Insurance Act, 45 U.S.C. 351 et seq. (collectively, Railroad
Retirement Acts) on the ground that AOERC is a “reincarnation” of a previously covered sleeper
car carrier. AOERC sought reconsideration of that decision. The RRB appointed a Hearing
Examiner, who, on May 21, 2002, held a hearing on the petition for reconsideration.

On July 9, 2004, American Association of Private Railroad Car Owners, Inc., filed comments in support
ol AOLRCT’s petition. On July 13, 2004, comments opposing AOERC's petition were filed by John D. Fitzgerald. on
behalf of United Fransportation Union-General Committee of Adjustment, GO-386 (UTU/GO-386); Rail Labor
Division of the Transportation Trades Department, AFL-CIO; and Uniled Transportation Union, On August 10,
2004. AOERC filed a reply Lo the comments. On August 12, 2004, UTU/GO-386 filed a motion to strike AQERC’s
reply or tor leave to respond by filing a reply to a reply. On August 20, 2004, AOERC filed a pleading in opposition
to the motion to strike. In the inlerest of a more complete record and because no purty will be prejudiced, we will
deny the motion Lo strike and accept AQERC's August 10 filing and UTU/GO-386's August 12 response.
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On May 16, 2003, the Hearing Examiner recommended that the RRB find that AOERC is
a covered employer not because it is a “reincarnation” of a covered sleeper car carrier but
because it is a common carrier providing rail transportation subject to STB jurisdiction. The
Hearing Examiner looked across different modes of transportation to make his common carrier
determination and concluded that “[t]he act of holding out [transportation] as a common carrier
creates the obligation owed to the public to follow through with the promised service.” Hearing
Examiner Recommendation at 40 (May 16, 2003). Based on his view of the facts before him, the
Hearing Examiner concluded that AOERC holds itself out to transport a segment of the public
for compensation and is, therefore, a common carrier,

The RRB has not acted on the petition for reconsideration or on the Hearing Examiner’s
recommendation. Instead, it has stayed its decision to allow the STB to rule on the scope of our
jurisdiction.”

AQERC's Operations. AOERC describes itself as a land excursion company that uses
restored vintage railroad coaches, diners and sleepers as the home base for the various 4-, 7-, and
I0-day vacation packages that it offers. AOERC operates seasonally and does not offer trips
over set routes. All of the vacation packages are offered as one-way excursions, and at the end
of"an AOERC-arranged trip each customer is responsible for finding his or her own
transportation back to the tour origination city or home. Additionally, AOERC may cancel a
planned excursion if there are not enough customers or it may add a charter trip on a different
route.

AOERC sells the tickets to its customers but contracts with the National Railroad
Passenger Corporation {Amtrak) to provide locomotive power and train and engine crews
{Amtrak Contract). Amtrak typically operates through trackage rights that it obtains from other
railroads. Amtrak pulls AOERC's vintage rail cars pursvant to a schedule for each excursion that
meets the availability of both Amtrak and the host railroad (the track owner or operator).
AOERC proposes itineraries to Amtrak, usually 2 years in advance, so that Amtrak can
determine, based on its own schedule and the availability of the track routes requested, whether
they are possible. AOERC cannot offer itineraries that have not been approved by Amtrak.

Even il'an itinerary has been approved, the Amtrak Contract gives Amtrak the right to cancel or
change routes, stops or entire trips.

Under the Amtrak Contract, AOERC is responsible for providing its car consists in good
order and on time to meet the schedules of Amtrak and host railroads. Additionally, the consists
must be submitted to Amtrak for inspection at the beginning of each touring season and before
each trip. Amtrak may refuse to pull cars that do not pass its inspections.

> UTW/GO-386 argues that we should not have begun a declaratory order proceeding given the related
pending proceeding belore a sister federal agency. Buta ruling here will not interfere with the RRB proceeding,
which. as noted, is in abeyance pending our ruling. And contrary to UTU/GO-386"s argument, lhere was no
requirement for the entire RRB record to have been filed with us; both AOERC and one of the RRB members
submilled evidence for our consideration. and we make our findings here on a well-developed record.
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Most of AOERC's employees are part-time seasonal employees such as bartenders,
maids, waiters and cooks. AOERC argues that it does not employ traditional rail workers
because it provides only non-railroad amenities and services. AOERC states that specially
tailored meals, luxury accommodations, and various excursions (including walking tours of
historic and natural sites, lectures and live music) are the central features of its vacation
packages. Children younger than age 8, and others whose physical needs are incompatible with
the restrictions of AOERC’s rail cars, are not eligible for the vacation packages. AOERC
reserves the right to remove a passenger from its excursion for any reason, and has done so on at
least two occasions. AOERC arguces that its rail-related service is more in the nature of a
moveable hotel or restaurant than a railroad; or that it is more like a sleeping car, express, or
private car service, none of which are within the Board’s jurisdiction.

DISCUSSION AND CONCLUSIONS

As noted, the RRB has held up its proceeding to give this Board the opportunity to
determine whether AOERC is a rail carrier subject to our jurisdiction under 49 U.S.C. 10501.
Under section 10501(a), the Board has jurisdiction over “transportation by a rail carrier” on the
interstate rail network.

Parsing this definition, we first examine whether AOERC provides “transportation” (it is
clear from its evidentiary submissions that its trips arc conducted on the interstate rail network,
by means of Am(rak’s rights to operate over the trackage). AOERC contends that it is not
engaged in the business of transporting persons or property from place o place for
compensation, because any transportation actually performed is handled by Amtrak and is under
Amtrak’s control as provided for in the Amtrak Contract. AOERC argues that, in contrast, it is
in the business of providing a unique vacation experience whose primary purpose is not to
transport customers but rather to provide accommodations on vintage rail cars and to provide
attendant amenities such as fine dining, lectures, concerts, and off-rail tours of local points of
interest. To that end, AOERC states, it does not employ traditional rail workers because it
provides only non-railroad amenities and services; thus, AOERC’s employees are part-time
seasonal employees such as bartenders, maids, waiters and cooks. AOERC argues that its
customers do not purchase AOERC packages in order to get from the origin to destination, but
rather to enjoy the amenities provided by AOERC.

Notwithstanding the fact that AOERC’s direct employees are not in typical railroad
positions, such as engineers, brakemen, and so forth, AOERC does in our view provide
transporlation. The term “transportation” is broadly defined under 49 U.S.C. 10102(9) to
include “a car . . . related to movement of passengers by rail,” and “services related to that
movement.” While Amtrak provides the motive power and train and engine crews to move

? Seclion 10102(9) states that “transportation” includes-

(A) a locomotive, car, vehicle, vessel, warchouse, wharl, pier, dock, vard, property, facility,
instrumentalily, or equipment ol any kind related to the movement of passengers or property. or bolh,
by rail. regardless of ownership or an agreement concerning use; and

(B} services refaled to that movement, inctuding receipe, delivery. clevation, transfer in transi,
refrigeration, icing, ventilation, storage, handling. and inlerchange of passengers and property.
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AOERC’s consists, AOERC provides the rail cars and provides services to passengers that are
rclated to the passengers’ movement. Thus, AOERC’s operations meet the definition of
“transportation.” To be sure, transportation is not the only service, and perhaps not even the
dominant service, that AOERC offers. But it clearly is a part— and not a trivial part— of
AOERC’s vacation packages. These vacation packages would plainly be less desirable if
AOERC offered all of its amenities while its cars remained fixed at one location. Moreover, the
statute does not require that transportation encompass movement from an origin to destination as
its sole or main purpose, only that movement be involved. 49 U.S.C. 10102(9), 10501(a)(2).

We next examine whether AOERC is a “rail carrier.” In 49 U.S.C. 10102(5), the term
“rail carrier” is defined as “a person providing common carrier railroad transportation for
compensation.” We first consider whether AOERC provides “railroad” transportation. The term
“railroad” is defined at 49 U.S.C. 10102(6)." While AOERC concedes that its service might
meel the statutory definition of “transportation” (Pet. at 20 n.10), AOERC asserts that it is not
involved in “railroad” transportation, as the term “railroad” is defined in 49 U.S.C. 10102(6),
because it does not own or operate any of the equipment, road, or facilities listed in this statutory
provision. But the term “railroad” embraces not only road owned and operated directly, but also
road operated under an agreement. 49 1).S.C. 10102(6)(B). AOERC’s arrangement with Amtrak
is such an agreement. Indeed, AOERC’s arrangement with Amtrak appears to provide that
Amtrak pays the railroads over whose track it runs a different rate when the track is used for
AOQOERC service than the rate it pays when the track is used for Amtrak service. Because the
operations are conducted on AOERC's behalf, AOERC can be considered as providing railroad
transportation.

Accordingly, the issue is whether AOERC is a “common cairrier.” There is no statutory
definition of the term “common carrier.” However, as a general matter, the term “common
carrier” is a well-understood concept arising out of common law, and it refers to a person or
entity that holds itself out to the general public as engaged in the business of transporting
persons or property from place to place for compensation. See Stimson Lumber v. Kuykendall,
275 U.8.207, 211 (1927); Pennsylvania R. Co. —Merger— New York Central R. Co., 347 [.C.C.
536, 549 (1974) (Penn. R. Co.); Status of Bush Universal, Inc., 342 1.C.C. 550, 564 (197’3).S In
determining whether there has been a holding out, “one must look to the character of the service
of the party in relation to the public.” Penn. R. Co. at 349,

* Seelion 10102(6) provides Lhat “railroad™ includes—
{A) a bridge, car float. lighter, ferry, and intermodal cquipment vsed by or in connection with a
railroad;
(B the road used by a rail carrier and owned by il or operated under an agreement; and

(C) a swilch. spur. track. lerminal, terminal facility, and a freight depot, yard, and ground, used or
necessary [or transportalion.

® See also Black’s.Law Dictionary 205 (7th ed. 1999): “common carrier. A carrier that is required by law

(o transport passengers or freighl, without refusal, it the approved fare or charge is paid.”
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AQERC asserts that its business practices demonstrate that it does not serve or hold itself
out to serve the general public. AOERC states that children younger than age 8§, and others
whose physical needs are incompatible with the restrictions of AOERC's rail cars, are not
eligible for its vacation packages. AOERC further argues that it targets its tour packages to a
small subset ot vacationers that meet its strict eligibility criteria. But these practices do not
shield AOERC from characterization as a common carrier. A common carrier need not hold
itself out 1o serve all business at all times; rather, it may establish a business niche, as AOERC
has done here.® While AOERC only targets a subset of the public, it nevertheless holds itself out
to the groups to which it markets its services.

AOERC claims that its service most resembles that of a hotel or restaurant. Because its
food and lodging services move from place to place, however, AOERC's operations appear to us
to be more like those of a cruise ship operator — which is considered a common carrier’ — than
those of a mere restaurant or hotel.® Like AOERCs railroad cars, cruise ships travel from one
place to another” (or, sometimes, they simply go to sea and return, in the well-known “cruise to
nowhere™). Also, just as passengers on AOERC's excursions enjoy fine dining, luxury
accommodations, and attendance at lectures and performances on board, so cruise ship
passengers engage in activities and use of the ship’s facilities such as dining, gambling, dancing,
exercising, attending shows, and shopping. And cruise ship passecngers may tour the ports of call
to which they are transported by the ship, just as AOERC passengers may take walking tours and
enjoy attractions at intermediate stops along the excursion route.

¢ See Steere Tank Lines. lne. v, 1CC. 675 F.2d 103, 105 (5th Cir. 1982).

! See American Ass'n ol Cruise Passengers v. Cunard Ling, 911 IF.2d 786, 792 (D.C. Cir. 1990} (unless
operaling solely belween [oreign ports, cruise ships are common carriers under Shipping Act of 1984); Petchem. Inc.
¥. Canaveral Port Auth.. 1985 WL [48954 (1°.M.C.) (1985) at * 12 (same). Sec also Doe v. Celebrity Cruises, 145
F.Supp.2d 1337, 1344 n.3 (8.0, Fla. 2001) (delermining appropriate liability standard for common carrier); Shultz v,
Vlorida Keys Dive Cenler, Inc., 224 F.3d 1269, 1273 (11th Cir, 2000) (citing cases [inding cruise ships to be
common carriers); Morton v. De Oliveira, 984 1°.2d 289. 292 (Sth Cir. 1993) (determining appropriate liability
standard for common carrier); Kornberg, v. Carnival Cruise Lines, Inc., 741 F.2d 1332, 1334 (11th Cir. 1984) (ship,
as common carrier, owes special duty Lo passengers (o provide comfortable accommodations).

¥ AOERC's operations are also similar in some ways Lo those of tour bus operators, which were historically
considered o be common carriers subject to the jurisdiction of the Board's predecessor agency, the Interstate
Commerce Commission (ICC). Sce, e.g., Pelition for Declaratory Order—Executive Coach Sery., Docket No. MC-C-
10095, 131 M.C.C. 7006, 1979 MCC Lexis 18 (1979). Tour bus operators offer amenilies o their passengers which,
while more minimai in scope than arc offered by AOERC, nonetheless distinguish tour buses as a discrete subsel of
molor common carrier service, The services offered by these companies—as a more luxurious form ol bus
transpoeriation-ave analogous in some ways to those offered by AOERC as a more luxurious form of passenger rail
than Amtrak.

® The lack ol regular schedules or regular routes does nol mean thal AOERC is not a common carrier.
Whether o carrier offers scheduled service is one factor to be examined, but it is not determinative of common
carriage. R.C. Serv.. Ine. v. Kende Leasing Corp., 1985 U.S. Dist. Lexis 17351 at *35 (N.D. Ill. 1985). The Federal
Maritinie Commission has found that an entity may be a common carrier without regular calls at ports, regular
sailings. or even sailing schedules. Activities. Tariff Filing Praclices and Carrier Status of Containerships. lnc., 9
IF.MLCL 36, 63 {1963).
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AOERC argues that it is not a common carrier because any services that may involve
common catriage are provided by Amtrak. But the ICC found that Auto-Train (at the time it was
established, before it became part of Amtrak) was a common carrier. See Auto-Train, Rail
Passenger & Auto Transport Serv., 342 .C.C. 533 (1971). Like AOERC, Auto-Train depended
at least in part on services and facilities being provided to it by the freight railroads. And, like
AOERC, Auto-Train was solely responsible for making reservations and selling tickets, and its
customers looked to it as the service provider.

AOQERC also argues that its operations are similar to those of sleeping car, express, car
service, and private car companies, which are not subject to the Board's jurisdiction. We
disagree. To obtain sleeping car services, passengers purchased tickets directly from the railroad
for the underlying movement between origin and destination and then separately contracted with
a sleeping car company for the accommodations that company provided;'” here, by contrast,
AOERC appears to be the only entity with which the customer makes arrangements. AOERC is
also nol like an express company, which historically provided an expedited service rendered on
passenger trains for transportation of freight requiring quick transportation.'' Nor is AOERC
like a car service company, which leases its equipment to a railroad for that railroad’s use."
Here, Amtrak moves AOERC's consists but AOERC is the party using the cars.

Finally, AOERC likens itsell to a private carrier because it transports only a smatl
number of passengers, it individually contracts with each passenger for his or her transportation,
and, on occaston, a company such as Subaru has chartered an AOERC excursion. However,
unlike a private carrier, AOERC’s primary operations do not consist of carrying its own goods or
personnel;' rather it offers transportation to the public, even if it is only to a segment of the
public as discussed above.

[n sum, we find that AOERC meets the definition of a “common carrier” that provides
“transpor(ation by a rail carrier” on the interstate rail network. AOERC is thus a “rail carrier”
subject to our jurisdiction under 49 U.S.C. 10501(a). Some of the parties that filed comments in
this case appeared to be concerned that a Board finding that AOERC is a common carrier could
have broad consequences for the private car industry. We recognize this concern, and we note
that this holding is limited to the particular facts ot'this case, and indicates no intention by the
Board to alter the status of private car owners that attach cars to an Amtrak train or focomotive.

10

Sce. e.p.. Pullman Co. v. Linke, 203 F.1017, 1019 (S.[2. Ohio 1913); Cathoun v. Pullman Co., 139 I'.
387. 389 (6th Cir. 1908).

" Coordination of Molor I'ransp.. 182 1.C.C. 263, 348 {1932).

12

Sce, ¢.p.. Edwards v. Paciffc ruit Express Co., 390 U.S. 538, 539 (1968); United States v. ICC, 265
U.5.292.293-94 (1924).

13 See, e.g.. 8.D. Warren Co.—Acquisition & Operation Exemplion—-Maine Cent. R.R., STB Finance Docket
No.34133, at 2 (STB served Sept. 30, 2002).
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This decision is limited to the particular circumstances attending AOERC’s operations, as
described in this proceeding.

Our finding that AOERC is a rail common carrier subject to our jurisdiction does not
mean that we must fully regulate its operations. On our own motion, we will exempt AOERC
from the Board’s licensing regulation under 49 U.S.C. 10901, for its operations.I4 Requiring
AOERC to come o the Board for authority would place an unnecessary burden on it.

It is ordered:

1. The mation to strike AOERC's reply is denied.

2. AOERCs petition for declaratory order is granted.

3. AOERC is exempted, pursuant to 49 U.S.C. 10502, from application of Board
regulation under 49 U.S.C. 10901,

4. This proceeding is discontinued.
5. This decision is effective on its service date.

By the Board, Chairman Nober, Vice Chairman Buttrey, and Commissioner Mulvey.

Vernon A. Williams
Secretary

" See. e.p.. Minnesota Zephyr Limited ~Qperation Exemption-Belween East of Hudson, WL and
Minneapolis and Duluth Junction, MN. Finance Docket No. 31924 (1CC served Apr. 17, 1992); Horsehead
Carporation—Petilion for Acquisition and Operation Exemplion—Chestnut Ridge Railway Company, S'1'3 FFinance
Docket No. 34481 (STB served Mar. 12, 2004); Exem. of I'reight Forwarders from Tarifl Filing Requir,, 2 S.T.B. 48
{1997).
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B.C.D. 06-21

Employee Status Determination JUN 05 2006
JA dib/af The “A” Team

This is the decision of the Railroad Retirerment Board regarding the status of JA, doing
business as The "A” Team, as an employee of a covered railroad employer under the
Railroad Retirament and Railroad Unemployment insurance Acts (RRA and RUIA). The
status of this individual as an employee has not previously been considered. For the
reasons set forth below, the majority of the Board, Labor Member dissenting, finds JA not
to be a covered employee under the Acts,

The record shows that as a result of an inquiry from the Assistant General Chairman of the
Brotherhood of Maintenance of Way Employees (BMWE) of the Atchison, Topeka and
Santa Fe System Federation, the Chief of Audit and Compliance contacted JA by letter of
May 21, 2004 1o pose a series of questions regarding his work for the Butlington Northern
and Santa Fe Railway Company (BNSF Railway). JA responded that “since 1991" he has
moved rails, ties, ballast; removed and instalied the pre-cast panels which fit batween rails
at road grade crossings, and otherwise has done "anything a [model] 950 Cat[erpilier
wheeled] loader can do" exclusively for the BNSF Railway. He has worked on BNSF
Railway property from Wanoka in northwest Oklahoma to Bovinia, Texas, approximately 70
miles southwest of Amarillo. He works under the supervision of the BNSF Railway road
master and & foreman, who inspect and approve his work, stating that "you do it their way
or you don't stay.” He is paid at an hourly rate upen submission of monthly invoices, as
specified by his wrillten agreement.

JA provided a copy of his written agreement with BNSF Railway, dated April 1, 1998.
Paragraph 3{a} of the agreement states that JA as contractor agrees to provide and
operate “miscellaneous equipment and machinery for loading and unloading railroad ties,
removal and installation of switches, [road grade] crossings and site cleanup at various
iocations in the states of Texas and Oklahoma, on an ‘EMERGENCY” or on an ‘ON-CALL',
‘AS NEEDED’ basis." Paragraph 35 provides JA will be compensated at one hously rate
set for both the equipment and the operator together by “Exhibit A" attached to the
contract, except that any single non-emergency job over $10,000 requires a separate
proposal be submitted for the railroad’s acceptance. Paragraph 10 also requires the
contractor to rebuild any work found unacceptable by the BNSF Railway without further
payments. Unless otherwise agreed, paragraph 36 specifies JA will submit monthly
invoices of work done at the end of each calendar month. Paragraph 34 states that JA
agrees to accept the compensation pursuant to the agreement as full payment for his work
and expenses.

Paragraph 4 of the agreement states that it remains in effect until terminated on 30 days’
notice by either party, except that BNSF Railway may terminate on 5 days’ notice if JA
provides substandard services or otherwise breaches the agreement. Without any faulton
JA’s part, BNSF Rallway may alsc suspend or terminate any work prior to completion
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pursuant to paragraph 26, which then allows JA compensation only for the work performed
without further damages. |f BNSF Raiiway terminates work under paragraph 27 due to
failure of performance by Mr. Adcock, however, the railroad is allowed damages equal to
the cost of completion of that work plus ten percent.

Paragraphs 16, 17, and 18 of the agreement require JA to indemnify the railroad from
liability for loss and damage, and to maintain insurance with BNSF Railway as an
additional insured. Paragraph 3(c) states that JA is to be considered an independent
contractor rather than an employee, while paragraph 20 states that JA must hold BNSF
Raiiway free from any liability for employment taxes, including taxes under the Railroad
Retirement Tax Act or contributions under the Railroad Unemployment Insurance Act.

JA also provided copies of the certificates of insurance required by the contract, and a copy
of the invoice which he submitted pursuant to paragraph 36 of the agreement on July 8,
2004 for 171 hours of work on 23 days during the preceding month. The invoice shows he
worked an average of 7.4 hours per day, ranging from 3 hours on June 18 to 11 % hours
on June 11.

The Chief of Audit and Compliance also contacted BNSF Railway regarding JA’s
relationship with the company. By letter of November 4, 2004, the railroad responded that
JA has provided services within the railroad’s "Panhandle subdivision” between Amarillo,
Texas and Woodward, Oklahoma since the merger which created BNSF Railway in 1996,
and had performed similar services for predecessor Atchison, Topeka & Santa Fe Railway
since 1991, BNSF Railway explained that the number of projects undertaken by the
railroad at times exceed the capacity of equipment and employees of the company.
Rather than hire additional employees and purchase additional equipment to meet these
peak period needs, the company “engages additional capacity when needed te handle
such activity spikes,; hence, the ‘as needed, as required’ context of JA’s Contract.”
BNSF Raiiway states JA's services were required “* * * no more than six or seven months
each of the last four years. And even during the months when his services/equipment
were utilized, that utilization by no means required his presence five days per week
throughout the six or seven month period.”

While conceding that JA necessarily works on the premise of the railroad, and that his
presence necessarily will occur within the workday of the BNSF Railway crew requiring his
services, the railroad states that JA will not necessarily be present at the same time as the
railroad crew, and is not governed by work rules requiring the railroad's employees to be
present a given number of hours. BNSF Railway states that though its employees inspect
JA's work for conformance with the contract, the railroad "relies on JA to provide the
identified equipment and on his know-how to operate that equipment” and provides no
training in that regard. JA has completed an Internet “Safety Orientation Program”
provided by an outside source under agreement with the BNSF Railway, but BNSF Railway
requires this course be taken by all contractors working within 25 fest of the right of way
track, and notes that the outside source provides the program to other railroads as well.
BNSF Railway alsc points to provisions of its contract with JA noted earlier as evidence
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that he is not an employee, including the description in paragraph 3 that he is an
independent contractor, and the payment by invoice for work performed under paragraph
36 rather than by hours worked through payroll.

By letter of November 2, 2004, the Director of Strategic Coordination & Research of the
Brotherhood of Maintenance of Way Employees forwarded the observations of three BNSF
Railway employees (a laborer, a welder, and a construction foreman) who had worked with
JA. All three stated they had observed JA operate a front-end lcader on a daily basis on
BNSF Railway property, moving rails, ties and material. All three stated that each moming
JA attends the briefing given to the crew by the BNSF Railway road master regarding the
day's work, and that he receives instructions from railroad officials, including the track gang
foreman. Two observed that JA starts wark at the time the railroad employees do, and
takes meal breaks when they do.

To be an employee of a covered railroad employer for purposes of benefit entitlement
under the Acts administered by the Board, the individual must fall within the definition of
that term provided by the Acts. Section 1(b) of the RRA and section 1(d)(i) of the RUIA
both define a covered employee as an individual in the service of an employer for
compensation. Section 1(d) of the RRA further defines an individual as "in the service of
an employer" when:

(i)(A) he is subject to the continuing authority of the employer to
supervise and direct the manner of rendition of his service, or (B) he is
rendering professional or technical services and is integrated into the staff of
the employer, or (C) he is rendering, on the property used in the employer's
operations, personal services the rendition of which is integrated into the
employer's operations; and

(i) he renders such service for compensation * * *.

Section 1(e) of the RUIA contains a definition of service substantially identical to the abovs,
as do sections 3231(b) and 3231(d) of the Railroad Retirement Tax Act (RRTA) (26 U.S.C.
§ 3231(b) and (d)).

As the above definitions would indicate, the determination of whether or not an individual
performs service as an employee of a covered employer is a fact-based decision that can
only be made after full consideration of all relevant facts. In considering whether the
control test in paragraph (A) is met, the Board will consider criteria that are derived from
the commonly recognized tests of employee-independent contractor status developed in
the common law. In addition to those factors, in considering whether paragraphs (B)
and/or (C) apply to an individual, we consider whether the individual is integrated into the
employer's operations. The criteria utilized in an employee service determination are
applied on a case-by-case basis, giving due consideration to the presence or absence of
each element in reaching an appropriate conclusion with no single element being
controlling. Because the holding in this type of determination is completely dependent
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upon the particular facts involved, each holding is limited to that set of facts and will not be
automatically applied to any other case.

The focus of the test under paragraph (A) is whether the individual performing the service
is subject to the control of the service-recipient not only with respect to the outcome of his
work but also with respect to the way he performs such work. The tests set forth under
paragraphs (B) and (C) go beyond the test contained in paragraph (A) and could hold an
individual to be a covered employee if he is integrated into the railroad's operations even
though the control test in paragraph {A) is not met. The Board has in recent years not
applied paragraphs (B) and (C) to employees of independent contractors performing
services for a railroad where such contractors are engaged in an independent trade or
business, relying on the decision of the United States Court of Appeals for the 8" Circuit in
Kelm v. Chicago, St. Paul, Minneapolis and Omaha Railway Company, 206 F. 2d 831 (8th
Cir. 1953). However, the Court in Kelm distinguished between services performed for the
railroad by employees of a firm with a clearly independent existence, and services
performed by an individuai who primarily contracts to furnish only his own labor. 206 F. 2d
at 835. Employees of a contracting firm must meet the direction and control requirements
of paragraph (A}, while single individuals contracting directly with the railroad may fall within
the broader definitions of (B} or (C). In making a determination under these sections, the
Board is not to be bound by the characterization of the relationship stated by the parties in
a contract. Gatewood v. Railroad Retirement Board, 88 F. 3d 8886, (10th Cir., 1996), at
891(hoiding with respect to an attorney’s agreement to perform professional services for
the railroad as an independent contractor that “* * *merely to state that such a relationship
exists does not necessarily make it so* * * ")

The majority of the Board notes aspects of JA's agreement with BNSF Railway which
would support a decision to disregard the contract's characterization of JA as an
independent contractor. JA evidently works only for BNSF Railway, he is paid by the hour,
and the contract does not aliow him damages beyond payment for the time he worked if
the railroad determines to end a job early. Devoting one’s time solely to one employer, and
recetving payment by the hour only for hours worked rather than payment for a project are
common indications that an individual is an employee. Moreover, the evidence of record is
atso that JA performs his services to the railroad in person, and does not delegate
performance to anyone else.

However, the majority of the Board finds other factors weigh in favor of a determination that
JA operates "The ‘A’ Team” as independent business enterprise. He owns, fuels and
maintains heavy construction equipment which he agrees to furnish under the contract.
This demonstrates a significant investment in the business, beyond what would be
expected from an employee. The hourly rate of compensation under the contract
specifically includes payment for use of the machinery as well as his own labor, and the
evidence regarding the services BNSF Railway requires shows the railroad would not be
interested if JA offered his labor alone. Moreover, if he fails to produce a result acceptable
to the railroad, he must remedy any deficiencies without compensation for the additional
time spent, indicating the railroad is contracting for a result rather than service alone.,
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Unlike an employee, JA must carry liability insurance which names the railroad as an
insured party. On these facts, the majority of the Board finds that the decision in Kelm
prevents a determination that JA is an employee of the BNSF Railway for purposes of
either paragraph (B) or (C) of section 1{d)(i} of the RRA, or the comparable provision of the
RUIA.

Under paragraph (A) of section 1(d)(i), JA is an employee if his performance of service is
subject to the control of the railroad not only with respect to the outcome of his work but
also with respect to the way he performs such work. Statements by JA and the
maintenance of way employees agree that JA works alongside railroad crews working on
the tracks, and that he receives instructions from railroad foremen and supervisors at
morning briefings. However, BNSF Railway states that the railroad crew is not always
present when JA is working, and BNSF Railway expects him to use his own expertise to
accomplish the contracted work. The evidence regarding the railroad's control of JA thus
conflicts.

In view of the conflicting evidence regarding the question of direction and control of JA's
service, the majority of the Board believes it relevant that JA has never over the last
fourteen years considered himself an employee of either the BNSF Railway or its
predecessor, the Atchison Topeka & Santa Fe, and Mr. Adcock has never claimed to the
Board that service as an employee of the railroad should be credited under the RRA and
RUIA for any period. As BNSF Railway also asserts he is not an employee, this means
both parties to the contract for his services considered the relationship to be purchase of
service from an independent contractor. While the intent of the parties is not itself
determinative, Gatewood, supra, it is certainly a factor which may be weighed with other
evidence. Holt v. Winpisinger, 811 F. 2d 1532, 1538 (D.C. Cir., 1987 )employment
relationship established under ERISA).

Accordingly, in view of all the evidence in the record, it is the determination of the majority
of the Board that service performed by JA for BNSF Railway or its predecessor AT&SF
Railroad, is not covered employee service under the Railroad Retirement and Railroad
Unemployment Insurance Acts. Labor Member Speakman dissents from this determi-
nation in his separate dissenting opinion.

Qriginal signed by:

Michael S. Schwartz

V. M. Speakman, Jr.
(dissenting opinion attached)

Jerome F. Kever
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DISSENT OF
Y. M. SPEAKMAN, JR,
EMPLOYEE STATUS DETERMINATION ON
JA d/b/a THE “A” TEAM

The Majority’s decision in this case eviscerates the deemed employee provisions
found in Section 1(d) of the Railroad Retirement Act and Section 1(e) of the
Ratiroad Unemployment Insurance Act by unnecessarily expanding the holding in
Kelm.

JA freely admits that since 1991 he has performed maintenance-of-way with his
own equipment exclusively for the BNSF Railway and its predecessor, the AT&SF.
He states that he works under the supervision of the BNSF Railway road master
and a foreman who mspects and approves his work, stating that “you do it their way
or you don’t stay.” He is paid at an hourly rate upon submission of monthly
invoices, as specified by his written agreement with BNSF.

Employees of the BNSF, who have worked with JA, have observed JA operate a
front-end loader on a daily basis on BNSF Railway property, moving rails, ties and
material. All three stated that each morning JA attends the briefing given to the
crew by the BNSF Railway road master regarding the day’s work, and that he
receives instructions from railroad officials, including the track gang foreman. Two
observed that JA starts work at the time the railroad employees do, and takes meal
breaks when they do.

BNSF Railway freely admits it uses JA so that it does not have to hire additional
employees. It concedes that all his work is on carrier property, subject to the
general direction of the BNSF foreman. It admits that JA is subject to the same
safety rules as its employees, but disputes that he necessarily works the same hours
as its employees.

To be an employee of a covered railroad employer for purposes of benefit
entitlement under the Acts administered by the Board, the individual must fall
within the definition of that term provided by the Acts. Section 1(b) of the RRA
and Section 1(d)(i) of the RUIA both define a covered employee as an individual in
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the service of an employer for compensation. Section 1(d) of the RRA further
defines an individual as "in the service of an employer" when:

(1)(A) he is subject to the continuing authority of the employer to supervise and
direct the manner of rendition of his service, or (B) he is rendering professional or
technical services and is integrated into the staff of the employer, or (C) he is
rendering, on the property used in the employer's operations, personal services the
rendition of which is integrated into the employer's operations; and

(i1) he renders such service for compensation * * *.

Section [{e) of the RUIA contains a definition of service substantially identical to
the above, as do sections 3231(b) and 3231(d) of the Railroad Retirement Tax Act
(RRTA) (26 U.S.C. § 3231(b) and (d)).

The focus of the test under paragraph (A) is whether the individual performing the
service 1s subject to the control of the service-recipient not only with respect to the
outcome of his work but also with respect to the way he performs such work. The
tests set forth under paragraphs (B) and (C) go beyond the test contained in
paragraph (A) and could hold an individual to be a covered employee if he is
integrated into the railroad's operations even though the control test in paragraph
(A) is not met.

The Board has in recent years not applied paragraphs (B) and (C) to employees of
independent contractors performing services for a railroad where such contractors
are engaged in an independent trade or business, relying on the decision of the
United States Court of Appeals for the 8™ Circuit in Kelm v. Chicago, St. Paul,
Minneapolis and Omaha Railway Company, 206 F. 2d 831 (8th Cir. 1953).
However, the Court in Kelm distinguished between services performed for the
railroad by employees of a firm with a clearly independent existence, and services
performed by an individual who primarily contracts to furnish only his own fabor.
206 F. 2d at 835. Employees of a contracting firm must meet the direction and
control requirements of paragraph (A), while single individuals contracting directly
with the railroad may fall within the broader definitions of (B) or (C). In making a
determination under these sections, the Board is not to be bound by the
characterization of the relationship stated by the parties in a contract. Gatewood v.
Railroad Retirement Board, 88 F. 3d 886, (10™ Cir., 1996), at 891(holding with
respect to an attorney’s agreement to perform professional services for the railroad
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as an independent contractor that “* * *merely to state that such a relationship
exists does not necessarily make it so* * * %)

JA works only for BNSF Railway, and the contract does not allow him damages
beyond payment for the time he worked if the railroad determines to end a job
carly. Moreover, the evidence of record is also that JA performs his services to the
railroad in person, merely doing business in the name of “The ‘A’ Team.” On these
facts, the decision in Kelm does not prevent a determination that JA is an employee
of the BNSF Railway for purposes of the RRA and the comparable provision of the
RUIA if he meets either paragraph (B) or (C) of Section 1(d)(i) of the RRA, even if
he would otherwise not meet the test under paragraph (A).

Considering the first element under Section 1(d)(1)(C), BNSF Railway
acknowledges that the nature of JA’s service necessarily requires that it must be
performed on “property used in the employer’s operation,” the BNSF Railway
right-of-way. Moreover, there is no indication that anyone other than JA performs
these services.

The final question under paragraph (C) is whether JA’s services have been
Integrated into the operations of the railroad employer. Though the BNSF Railway
states that the railroad crew is not always present when JA is working, the railroad
does not contradict other evidence that at times JA also is present, and assists the
work of railroad’s employees. Statements by BNSF Railway, JA and the
matntenance-of-way employees therefore all agree that JA works alongside railroad
crews working on the tracks.

Statements by JA and the maintenance-of-way employees also agree that he is
instructed by railroad foremen and supervisors in the order of tasks and manner of
performance of work as part of the railroad crew. Thus, the evidence
overwhelmingly indicates that JA’s services are integrated into the operations of the
BNSF Railway within the meaning of Section 1(d)(i)(C) of the RRA and the
comparable provision of the RUIA.

In finding that Kelm applies, my colleagues hang their hat on the fact that JA has
investment in equipment and is required to carry Hability insurance. These are
indeed characteristics of an independent contractor. However, there is nothing in
Kelm that provides no independent contractor can come into the ambit of

paragraphs (B) and (C). The whole purpose of those provisions is to cover
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independent contractors doing business on carrier property and integrated into
carrier operations., See Testimony of Murray J. Latimer, Chairman of the Railroad
Retirement Board, Hearings on H.R. 1362, 79th Cong. 1 st Session (1945) page 156.

Kelm holds that only those independent contractors who engage in an independent
trade of business escape the application paragraphs (B) and (C). The indicia of an
independent trade or business is aptly stated in Legal Opinion 91-8; Loram
Maintenance of Way, Incorporated; namely; maintaining a separate place of
business, hiring your own employees and a having a multitude of customers.

In short, there is no question that the statutory language in question applies to JA.
JA limself make no pretense that he has an independent trade or business. There is
no reason to extend Kelm beyond the holding of the case. It is the Board’s
obligation and that of its General Counsel to apply its statutes as Congress intended
them and not to strain to find a way not to apply them so as not to inconvenience a
Class I carrier.,

The Internal Revenue Service is also in accord with my view. In Revenue Ruling
74-355 (C. B. 1974- page 339) the Internal Revenue Service held that an
independent contractor should be considered an employee of the carrier for
purposes of the Railroad Retirement Tax Act under section 3231(d)(1) of the
Internal Revenue Code, because he was performing services of a continuing nature
on the property of the carrier which were similar to services performed by
employees of the carrier,

In this case the independent contractor cleaned rail cars for the carrier on an on-call
basis. He furnished his own truck, tools and cleaning supplies, worked at his own
convenience and was paid a specified amount for each car he cleaned, He
performed his services personally and had no employees of his own.

These facts are virtually identical to the facts in the case before us, JA works on a
continuous basis on the property of BNSF using his own equipment. He performs
services identical to those performed by other BNSF employees. He performs his
services personally and has no employees of his own,
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Section 3231(d)(1) of the Internal Revenue Code parallels Section 1(d)(1) of the

Ratlroad Retirement Act. This revenue ruling supports a finding that JA should be

treated as an employee of the BNST and that the Kelm case is inapplicable.
Original signed by:

V. M. Speakman, Jr.
Labor Member
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DESERTXPRESS ENTERPRISES, LLC—PETITION FOR DECLARATORY ORDER

Decided: June 25, 2007

By petition for declaratory order filed on July 24, 2006, DesertXpress Enterprises, LLC
(DesertXpress) asks the Board to issue a declaratory order finding that its proposed construction
of an interstate high speed passenger rail system is not subject to state and local environmental
review and land use and other permitting requirements because of the Federal preemption in
49 1U.S.C. 10501(b). The request for a declaratory order will be granted, as discussed herein.

BACKGROUND

DesertXpress® petition for declaratory order concerns its proposed project to construct an
approximately 200-mile interstate high speed passenger rail system between Victorville, CA, and
Las Vegas, NV. Petitioner states that the project would involve the construction of significant
lengths of new track and ancillary facilities, including two passenger stations and a 50-acre train
maintenance and storage facility and operations center. DesertXpress states that the proposed
route is planned alongside or within the median of Interstate 15 and would provide an alternative
to automobile travel on that highway. Petitioner anticipates that the project would utilize
European high-speed trains that would operate at speeds up to 125 miles per hour and would
travel between the two termini in under 105 minutes,

Pelitioner states that it has already met with both the Federal Railroad Administration
(FRAY) and the Board’s Section of Environmental Analysis about the project and supplied
sufficient information to allow the process of preparation of an Environmental Impact Statement
(EIS) to begin under the National Environmental Policy Act (NEPA) and related laws.' (The
Board Is participating as a cooperating agency in that process. See 40 CFR 1501.6.)
DesertXpress states that, in the near future, it will seek from the Board the necessary authority

' FRA, which has primary regulatory authority over safety aspects of the proposed line,
will be the lead agency in preparing the EIS. The Board is participating in preparing the EIS as a
cooperating agency. The EIS, when completed, should give the Board the environmental
information it needs to take the requisite hard look at any environmental concerns related to the
proposal. See 40 CFR 1501.6{a)(2).
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under 49 1J.S.C. 10901 to construct the new line and related facilities and to conduct rail
aperations over the line.

DesertXpress argues that this project presumptively falls within the Board’s exclusive
Jurisdiction over transportation by rail carriers as set forth at 49 U.S.C. 10501 and accordingly
gualifies for the preemption from most state or local laws provided in section 1050 t(b).
Petitioner seeks an order from the Board declaring that this project is not subject to state and
local land use restrictions, and other permitting requirements in California and Nevada, or to
state and [ocal environmental laws, including the California Environmental Quality Act, Cal.
Pub. Res. Code 21000 et seq. Petitioner points out, however, that state and local agencies will be
encouraged to participate in the ongoing 1S process.

On August 31, 2006, the Board instituted a declaratory order proceeding and sought
public comments (o determine whether its jurisdiction preempts state and tocal environmental
laws, land use restrictions, and other permitting requirements that might otherwise apply to
DesertXpress’ project.

On October 16, 2000, the International Brotherhood of Teamsters Rail Conference and its
affiliated organizations, the Brotherhood of Locomotive Engineers and Trainmen Division/IBT,
and the Brotherhood of Maintenance of Way Employees Division/IBT, filed comments in
support of DescrtXpress’ petition, stating that they believe DesertXpress would be a rail carrier
subject to the Board’s jurisdiction and that preemption therefore would apply.

Also on October 16, 2006, the New Jersey Department of Environmental Protection
(NJDEP) and the New Jersey Meadowlands Commission (NJMC) filed comments in response to
the petition. NJDEP and NJMC, which take no position concerning the project described by
DesertXpress, maintain that the Board should not issue a declaratory order or otherwise
enunciate any general principles concerning the proper scope of Federal preemption under
scction 10501(b) on this record. They argue that there is neither a particular controversy for
which Board guidance is required nor any uncertainty concerning the role to be played by state
and local government bodies with respect to this project. NJDEP and NJMC express concern
that, if the Board issues broad statements regarding preemption, parties in future or even existing
controversies unrelated to this proceeding could mischaracterize those statements in an attempt
to mislead governmental bodies or courts concerning the scope of section 10501 (b).

On November 6, 2000, DesertXpress filed a reply in response to the comments from
NJDEP and NJMC. Petltlonel states that there is in fact lingering uncertainty on its part and that
of'state and local authorities” regarding the scope of the Board’s exclusive jurisdiction and the

* Petitioner attaches a letter signed by seven California state and local officials asking the
Board to clarify the jurisdictional issues and confirm the preemptive authority of the Board over
the proposed project.
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extent of DesertX press’ obligations to those state and local authorities. DesertXpress also argues
that the magnitude of'the rail construction and the significant financial undertaking of private
investors for this unique project justify the issuance of a declaratory order here. Petitioner
maintains that Board guidance regarding this project would assist it with its efforts to secure the
private investment necessary to move the project forward and would mitigate future project
development risks. Finally, petitioner notes that the Board has issued declaratory orders on
many occasions to resolve uncertainty and provide guidance to parties.’

DISCUSSION AND CONCLUSIONS

Under 5 U.S.C. 554(¢e) and 49 U.S.C. 721, the Board may issue¢ a declaratory order to
lerminale a controversy or remove uncertainty. The Board has broad discretion in determining
whether to issue a declaratory order. See InterCity Transp. Co. v. United States, 737 F.2d 103
{D.C. Cir. 1984); Delegation of Authority—Declaratory Order Proceedings, 5 [.C.C.2d 675
(1989). In this case, there is uncertainty regarding the scope of the Board’s jurisdiction over this
project and the role of state and focal government bodies. Moreover, the request for clarification
comes not only from petitioner but from a number of state and local officials as well. NJDEP
and NJMC’s concern that any Board statements regarding preemption might be mischaracterized
in unrelated proceedings is unwarranted, as our findings here are relcvant only to the specific
project DesertXpress is proposing and the individual facts and circumstances at issue here. In
sum, it is appropriate for the Board (o issue a declaratory order here.

The Federat preemption provision contained in 49 U.S.C. 10501(b), as broadened by the
[CC Termination Act of 1995, Pub. L. No. 104-88, 109 Stat, 803 (1995} (JICCTA), shields
railroad operations thal are subject to the Board’s jurisdiction from the application of most state
and {ocal laws.” Section 10501 (b) expressly provides that the “jurisdiction of the Board over. . .

? In support, petitioner cites The New York City Economic Development Corporation—
Petition for Declaratory Order, STB Finance Docket No. 34429 (STB served July 15, 2004);
Wisconsin Department of Transportation—Petition for Declaralory Order, STB Finance Docket
No. 34764 (STB served Feb. 6, 2006); and Georgia Department of Transportation—Petition for
Declaralory Order, STB Finance Docket No. 34665 (STB served Apr. 14, 2005).

* The courts have found two broad categories of state and local actions to be preempted
regardless of the context or rationale for the action: any form of state or local permitting or
preclearance that, by its nature, could be used to deny the railroad the ability to conduct its
operations or to proceed with activities that the Board has authorized, and state or local
regulation of matters directly regulated by the Board (such as the construction, operation, and
abandonment of rail lines). Otherwise the section 10501(b) preemption analysis requires a
lactual assessment of whether a particular action would have the effect of preventing or
unreasonably interfering with railroad transportation. See, e.g., City of Auburn v. STB, 154 F.3d
1025, 1029-3 1 (9th Cir. 1998) (Cily of Auburn) (state and local environmental and land use

(continued...)

3
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transportation by rail carriers”™ over any track that is part of the interstate rail network “is
exclusive.” Section [0501(b) also expressly provides that the remedics provided under

49 U.S.C. 10101-11908 are exclusive and preempt the remedies provided under State law.” We
therefore now examine whether the particular activities contemplated by DesertXpress constitute
transportalion by a rail carrier under section 10501, and clarify the kinds of laws that are and are
not preempled involving this project. '

As noted, the Board has jurisdiction over “transportation by rail carrier,” 49 U.S.C.
10501(b). Accordingly, to be subject to the Board’s jurisdiction and qualify for Federal
preemption under section 10501(b), there must be transportation, and that transportation must be
provided by a rail carrier, which is defined as “a person providing common carrier railroad
transportation for compensation,” 49 U.S.C. 10102(5).° Here, DesertXpress intends to carry
passengers by rail in interstate transportation. Moreover, it will be providing this transportation
as a common carrier, offering service to the general public. Thus, this project clearly involves
transportation by a rail carrier. See American Orient Express Railway Company v. STB, No. 06-
1077, slip op. at 4, 6 (D.C. Cir. Apr. 20, 2007), aff”g American Orient Express Railway
Company. LL.C—FPetition For Declaratory Order, STB Finance Dockel No. 34502 (STB served
Dec. 27, 2005) (rail carrier may provide railroad transportation by transporting passengers over
its own tracks). Accordingly, the Board has exclusive jurisdiction over the planned new track,
facilities, and operations and the Federal preemption under section 10501(b) attaches.

(...continued)

permitting are preempted); Joint Petition for Declaratory Order—Boston and Maine Corporation
and Town of Ayer. MA, STB Finance Docket No. 33971 (STB served May 1, 2001), aff’d,
Boston & Maine Corp. v. Town of Ayer, 206 F. Supp. 2d 128 (D. Mass. 2002) (state and local
permit requirements and environmental review of construction and operation of railroad
intermodal facility preempted); N. San Diego County Transit Dev. Bd.—Pet. For Decl, Order,
STB Finance Docket No. 341 I (STB served Nov. 9, 2001) (City cannot unilaterally prevent a
railroad from reactivating and operating over a line that the Board has not authorized for
abandonment).

> Asthe ICCTA legislative history makes clear, the states’ police powers are not entirely
preempted by section 10501(b). Thus, for example, railroads can be required to comply with
some health and safety rules, such as fire and electric codes. Flynn v. Burlington N. Santa Fe
Corp., 98 F. Supp. 2d 1186, 1189-90 (E.D. Wash. 2000).

¢ Seealso 49 U.S.C. [0102(9) (*Transportation™ defined expansively to embrace “a
locomotive, car, vehicle, vessel, warehouse, wharf, pier, dock, yard, property, facility,
instrumentality, or equipment of any kind related to the movement of passengers or property, or
both, by rail . . .."as well as “services related to that movement™).
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This mcans that Federal environmental statutes, such as NEPAf the Clean Air Act, and
the Clecan Water Act, and the regulation of railroad safety under the Federal Railroad Safety Act,
will apply to this proposal. See. e.g., City of Auburn, 154 F.3d at 1031-33; Friends of the
Aquifer. et al., STB Finance Docket No. 33966, slip op. at 4-6 (STB served Aug. 15, 2001).
However, state permitting and land use requirements that would apply to non-rail projects, such -
as the California Environmental Quality Act, will be preempted. See City of Auburn, 154 F.3d
at 1031. But state and local agencies and concerned citizens will have ample opportunity to
participate in the ongoing EIS process under NEPA and related laws.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:

1. DesertXpress’ petition for declaratory order is granted.
2. This proceeding is discontinued.

3. 'T'his decision is effective on its service date.

By the Board, Chairman Nottingham, Vice Chairman Buttrey, and Commissioner
Mulvey.

Vernon Williams
Secretary

7 . . -
As noted, NEPA review has already begun in this case.
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MARYLAND TRANSIT ADMINISTRATION—PETITION FOR DECLARATORY ORDER
Decided: September 17, 2008

On October 29, 2007, Mr. James Riffin (Riffin) filed a petition for reconsideration of the
decision in this proceeding served on October 9, 2007 (October 2007 decision). That decision
granted the request of the Maryland Transit Administration (MTA) for a declaratory order
confirming that MTA did not require authorization from the Board’s predecessor, the Interstate
Commerce Commission (1CC), when, in 1990, MTA acquired a 14.22-mile [ine of railroad
between Baltimore and Cockeysville, MD, known as the Cockeysville Industrial Track (CIT).
On November 19, 2007, MTA filed a reply opposing the petition for reconsideration. For the
reasons discussed below, the petition for reconsideration will be denied.

BACKGROUND

The CIT is a stretch of rail track that carried little freight traffic for many years and has
not been utilized for freight service since 2004. MTA, which is part of the Maryland Department
of Transportation (MDOT), acquired the CIT from Consolidated Rail Corporation (Conrail) in
1990 in order to construct, operate, and maintain a light rail transit system that now carries over
18,000 passengers per day.

The Agreement of Sale and the deed reserved to Conrail a perpetual, assignable,
exclusive freight operating easement over the CIT. An operating agreement between MTA and
Conrail (Operating Agreement) set forth the terms by which MTA and Conrail were to share use
of the CIT in perpetuity and carry out maintenance, dispatch, and improvements. Subsequently,
Norfolk Southern Railway Company (NSR) acquired Conrail’s interest.’

In its petition for declaratory order, MTA sought confirmation that its 1990 acquisition of
the CIT did not require approval under 49 U.S.C. 10901 because Conrail’s common carrier rights
and obligations were not transterred to, or assumed by, MTA as part of its acquisition of the
line’s physical assets. Riftin opposed that request, arguing that the Operating Agreement gave

' For a more detailed discussion of MTA’s acquisition of the CIT, see the October 2007
decision, slip op. at 3-4.
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MTA too much control over Conrail’s (now NSR’s) 0perati0ns.2 He also alleged that MTA was

interfering with NSR’s freight rail service.’ In the October 2007 decision, we found that MTA’s

1990 acquisition of the CIT did not require authorization under section 10901 * Riffin now seeks
reconsideration of our October 2007 decision.

DISCUSSION AND CONCLUSIONS

Under 49 U.S.C. 722(c) and 49 CFR 1115.3(b), a petition for reconsideration will be
granted only upon a showing that the prior action would be affected materially because of
changed circumstances or new evidence or that the prior action involves material error. Here,
Riffin has not offered any new evidence or changed circumstances. Rather, he argues that we
materially erred by failing to properly apply agency precedent and by not providing for discovery
aimed at eliciting information from NSR and shippers regarding NSR’s past and current ability
lo provide freight service on the CIT. As discussed below, we are satisfied that our prior
finding—that the agreement here preserved NSR’s ability to provide rail service—is consistent
with precedent. Moreover, there is no reason to believe that allowing Ritfin to engage in
unspecified discovery would produce any information that would lead to a different result.

® Riffin owns property on York Road in Cockeysville, which he alleges is adjacent to the
CIT. However, MTA’s engineer, head archivist and historian stated that there has not been any
rail connection between Riffin’s property and the CIT since the 1940°s. Response of the
Maryland Transit Administration, Exh. [, § 7 (verified statement of Robert L. Williams) (filed
Apr. 20, 2007). See also James Riffin—Petition for Declaratory Order, STB Finance Docket
No. 34997, slip op. at 5 (5TB served May 2, 2008) (Riffin Declaratory Order). Riffin has not
presented any evidence that his property has been connected to the CIT at any time during the
period of his ownership.

* CNJ Rail Corporation (CNJ) also filed comments, but did not offer any information or
argument not already presented by Riffin. Notwithstanding the name it has chosen, CNJ does
not own any rail assets or conduct any rail operations. CNJ’s filing did not describe its interest
in this proceeding.

* Under the May 1990 Agreement of Sale, Conrail retained title to a connecting line
referred to as the Cockeysville Industrial Park Track (Exh 1. to Petition for Declaratory Order,
Agreement of Sale at 1), which Riffin alleges MTA acquired from Conrail in 1997. See Letter
from James R. Paschall filed Mar. 14, 2006, at 1, in STB Docket No. AB-290 (Sub-No. 237X),
Norfolk Southern Railway Company—Abandonment Exemption—in Baltimore County, MD
(NSR Baltimore County Abandonment). Although Riffin questions why MTA did not include
the 1997 acquisition in its request for a declaratory order and asks us to expand this proceeding,
we see no reason to do so. Riffin has not shown that later acquisitions of right-of-way by MTA
would affect our decision on the question posed by MTA’s request for a declaratory order.
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Pertinent Precedent

We reject Riffin’s claim that, in finding that MTA did not acquire a common carrier
obligation by virtue of its acquisition of the CIT, we failed to follow the principles established in
Maine, DOT—Acq. Exemption, ME. Central R. Co., 8 1.C.C.2d 835 (1991} (State of Maine) and
Southern Pac. Transp. Co. —Abandenment Exempt.—LA County, CA, 8 1.C.C.2d 495 (1992},
recon. denied, 9 1.C.C.2d 385 {1993) (Southern Pacific). State of Maine is the seminal case
establishing that a state agency may work out an arrangement with a freight railroad under which
the state agency acquires rail property — either to use in a mass transit system or to hold so that
freight rail service can be preserved — without itself becoming a rail freight carrier under the
Interstate Commerce Act, 49 U.S.C. 10102(5). In State of Maine, 8 I.C.C.2d at 836-37, the ICC
held that the Maine Department of Transportation’s acquisition of the physical assets of a rail
tine owned by a common carrier railroad did not require approval under 49 U.S.C. 10901 where
the existing carrier retained a permanent and unconditional easement to conduct common carrier
lreight operations and the right to maintain, operate and improve the line.’

Since State of Maine, other state agencies have sought to work out similar arrangements.
As the case law developed, the parameters of State of Maine were occasionally tested. Thus, in
Scuthern Pacific, the ICC found that the acquisition by the Los Angeles County Transportation
Commission (LACTC) of the physical assets of several rail lines from the Southern Pacific
Transportation Company (SP) required agency approval under section 10901 because, under the
terms of the acquisition, LACTC obtained too much control over the freight carrier’s ability to
provide freight rail service. The operating agreement there gave LACTC the right to acquire
SP’s remaining interest in the lines and to file an abandonment application to have freight rail
service over the lines discontinued, and it prohibited SP from opposing any such acquisition or
abandonment request before the agency. Moreover, SP could not use the lines to move overhead
traffic, a?d SP’s local trackage rights were subject at all times to the directives and control of
LACTC.”

Riffin also cites an earlier decision in City of Austin, TX—Acquisition—Southern
Pacific Transportation Company, STB Finance Docket No. 30861 (ICC served Nov. 4, 1986)
(Austin), where the City of Austin was found to have assumed a common carrier obligation, even
though it did not intend to operate the line itself. However, in State of Maine, the [CC
distinguished Austin on the ground that the City there had failed to sever the freight operating
rights from the real property interest it acquired. In contrast, here (as in State of Maine), the
freight rail carrier retained an exclusive, perpetual easement for freight operations.

® It should be noted that the ICC in Southern Pacific did not rescind the acquisition. It
recognized that the transaction clearly was in the public interest because Los Angeles needed to
construct a mass transit system. Therefore, although it found that LACTC acquired certain
common carrier responsibilities because of the control the transaction documents gave LACTC
over SP’s fieight operations, the ICC used its authority under former 49 U.S.C. 10505 (now
49 1).5.C. 10502) to exempt the transaction from regulation to help LACTC fulfill its public
: ' (continued . . .}
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Riffin argues that the provision in the Operating Agreement here that requires NSR to
seek authority to abandon the CIT if NSR ceases using the CIT for rail service for 60 consecutive
months is analogous to the abandonment provision of the agreement in Southern Pacific.
However, the Southern Pacific decision was based on the totality of the restrictions on the freight
operator’s ability to provide service; and the abandonment provision there gave the purchaser the
unqualified right to require the freight operator to apply for authority to abandon the line at any
time. Here, in contrast, the Operating Agreement provides that NSR must seek abandonment
authority if there is no rail freight service on the CIT for a 5-year period. [n other words, as long
as there is any freight service moving over the CIT within a 5-year period, there would be no
contractual requirement to seek abandonment authority. And if there has been no freight traffic
on the line for such an extended period, then applying for abandonment authority would not
seem inconsistent with any freight rail service needs.’” Thus, Southern Pacific is not analogous to
this case.

[n any event, Riffin ignores more recent precedent that supports our October 2007
decision. To balance the development of mass transit with the retention of freight rail service,
the freight carrier need not necessarily retain full control. Instead, the Board examines in each
case whether the agreements between the parties continue to give the freight carrier the ability to
conduct its existing and reasonably foreseeable freight operations so that it can satisfy its
common carrier obligation.8

While the freight carrier must continue to have a permanent easement or its equivalent to
provide freight service, the public agency acquiring the right-of-way and track may negotiate
terms and conditions with the freight carrier necessary to provide reliable commuter service or
protect the agency’s investment so long as such terms and conditions do not unreasonably

{. .. continued)

purpose as a mass transit operator with minimal regulatory constraints. See Southern Pacific; see
also Los Angeles County Metropolitan Transportation Authority—Abandonment Exemption—in
Los Angeles County, CA, STB Docket No. AB-409 (Sub-No. 5X) (STB served July 17, 2008).

7 See 49 CFR | 152.50(b) (establishing class exemption from the abandonment
requirements of 49 U.S.C. 10903 for rail lines that have been out of service for 2 years).

¥ See State of Maine_Acquisition Exemption—Certain Assets of St. Lawrence & Atlantic
Railroad Company, STB Finance Docket No. 35018, slip op. at 2 (STB served Sept. 13, 2007)
(St. Lawrence & Atlantic); Washington County, OR—Acquisition Exemption—Cerfain Assets of
the Union Pacific Railroad Company, STB Finance Docket No. 34810 et al., slip op. at 2
(STB served Apr, 11, 2007); Los Angeles County Transportation Commission—Petition for
Exemption—Acquisition from Union Pacific Railroad Company, STB Finance Docket
No. 32374 et al., slip op. at 2 (STB served July 23, 1996) (LACTC).
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interfere with freight rail service.” Thus, the easement or the operating agreement may restrict
freight operations to specific parts of the day, provided that the window for exclusive freight
operations is adequale (o satisfy the service needs of [reight shippers.'0 Likewise, the public
agency may assume responsibility for maintaining the line and dispatching freight operations if
the operating procedures are reasonable and do not discriminate against freight service, and if the
freight carricr has the right to inspect and to request prompt repair of any track defects.!’ Indeed,
the Board has found that construction by a public agency of additional track or track
improvements for passenger service on the right-of-way, even if it interrupts freight service, does
not unreasonably interfere with the freight carrier’s service obligations where the public agency
bears the cost of substitute freight service and gives adequate notice to the affected shippers.
Utah, slip op. at 4.

Riffin argues that the abandonment provision in the Operating Agreement here is no
different than the limited-term easement granted by the Wisconsin Department of Transportation
(WisDOT) that the Board found inadequate in Wisconsin Department of Transportation—
Petition for Declaratory Order, STB Finance Docket No. 34764 (STB served Dec. 2, 2005)
{Wisconsin I). However, the two cases are not analogous. In Wisconsin |, the Board indicated
(slip op. at 2) that an easement limiting the freight rail carrier’s term to 10 years with renewals at
the option of WisDOT was inconsistent with State of Maine. Here, by contrast, the easement
sranted by MTA to the freight rail carrier is exclusive and perpetual, and the abandonment
provision in the Operating Agreement will not be triggered so long as there has been some
freight traffic over the line within the previous 5 years. Further, in subsequent decisions in the
Wisconsin proceeding, served on February 6, 2006 (Wisconsin II), and March 13, 2006
(Wisconsin 111}, after noting that WisDOT had expanded the easement term to 50 years and made
the renewal options solely at the freight rail carrier’s discretion, the Board found that WisDOT
would not assume a common carrier obligation through its purchase of the rail line.

¢ See generally Metro Regional Transit Authority—Acquisition Exemption—CSX
Transportation, Inc., STB Finance Docket No. 33838, slip op. at 2-3 (STB served Oct. 10, 2003)
(Metro); North Carolina State Ports Authority—Acquisition Exemption—North Carolina Ports
Railway Comimission, STB Finance Docket No. 34258, slip op. at 3 (STB served Oct. 31, 2002);
Sacramento-Placerville Transportation Corridor Joint Powers Authority—Acquisition
Exemption—Certain Assets of Southern Pacific Transportation Company, STB Finance Docket
No. 33046 (STB served Oct. 28, 1996) (Sacramento-Placerville); LACTC.

O Metro at 2; Utah Transit Authority—Acquisition Exemption—Union Pacific Railroad
Company, STB Finance Docket No. 35008, slip op. at 2-4 (STB served July 23, 2007) (Utah);
St. Lawrence & Atlantic.

1

Metro, slip op. at 2; Utah, slip op. at 4; Sacramento-Placerville, slip op. at 2; LACTC,
slipop. at 2.
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Riffin contends that the Operating Agreement here imposes significant constraints on
NSR’s freight service through MTA’s management and dispatch of the CIT and the freight
operating window, and he asserts that the Board should have found, as it did in Southern Pacific
and Wisconsin [, that the public agency has substantial control over freight operations.
However, MTA does not have the same level of control over freight operations that the owners
of the lines had in Southern Pacitic or Wisconsin [.'*> NSR retains ali local and overhead traffic
rights, and MTA has acquired no freight operating rights itself, conditional or otherwise. Under
the Operating Agreement, MTA is committed to allowing fixed hours of freight operation and to
expanding those hours if market demands so warrant. MTA may not alter the freight window
unilaterally. Further, as pointed out in the October 2007 decision, slip op. at 6, MTA is obligated
to dispatch freight trains in compliance with the Northwestern Operating Rules Advisory
Committee and to manage the CIT in a manner that will minimize delays to the freight rail
carrier and afford every reasonable accommodation to freight trafTic.

Riffin also asserts that we failed to consider which party has ultimate responsibility under
the terms of the Operating Agreement for maintenance of the CIT. He is incorrect. In the
October 2007 decision, slip op. at 6, we discussed MTA’s obligation to maintain the CIT to
standards set forth in the Operating Agreement. We pointed to NSRs right to inspect the CIT
and to the requirement that, while improvements are being made, the CIT should remain open to
permit freight operations to continue at a certain speed. Under the Operating Agreement, MTA
also must perform additional maintenance at NSR’s request, for which NSR is to reimburse
MTA. Thus, MTA’s contractual responsibility to maintain the CIT appropriately takes into
account the needs of the freight operations.

Riffin contends in addition that, after its 1990 acquisition of the CIT, MTA used its rights
under the Operating Agreement to interfere with NSR’s ability to satisfy its common carrier
obligations. We rejected this argument in our October 2007 decision {slip op. at |-2, 7-8).

Riffin has offered nothing new in his request for reconsideration and has not persuaded us that
our decision was in error.

In the 18 years since MTA’s acquisition of the CIT, no active shipper on the line has filed
a complaint asserting that NSR has not met its service obligations.”> Nor has NSR filed any

"> As noted in Wisconsin 1 (see slip op. at 2-3), the original transaction documents gave
WisDOT the right to provide freight service itself if the freight carrier that held the easement
failed to maintain a desirable level of service, as determined by WisDOT, and the freight carrier
was required to obtain a permit from WisDOT before operating over lines also used for
passenger service. WisDot deleted these provisions in the revised agreements that were before
the Board in Wisconsin Il and Wisconsin [11.

13

[n one of his several “supplemental” filings, Riffin altached letters that he procured
from four putative shippers, apparently to show that MTA removed active portions of the CIT or
that MTA has interfered with NSR’s ability to provide common carrier rail service. They

{continued . . )
6
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comptaint (formal or informal) charging that MTA has interfered with its ability to provide
service. Further, MTA has satisfactorily answered Riffin’s allegations that MTA had
compromised NSR's ability to meet its common carrier obligations by dismantling, salvaging or
selling portions of the CIT. MTA has explained that it has not salvaged any part of the rail line
that NSR was using to provide freight rail service, and Riffin has not shown that any actions
taken by MTA have affected active portions of the CIT." MTA and NSR have not made a secret
of the fact that, during the period when MTA was double tracking the CIT (see October 2007
decision, slip op. at 2), MTA arranged for alternative service for the remaining shippers on the
line with NSR’s cooperation and that these shippers have agreed to continue using the alternative
arrangements.” As noted, we do not consider an interruption of freight service due to the
construction of passenger rail lines to be an unreasonable interference with the freight carrier’s
service obligation where the transit agency makes satisfactory arrangements with the freight
shippers and the carrier for alternative service. See Utah Transit, slip op. at 4. Since the purpose
of the comimon carrier obligation is to meet the service needs of shippers, it is not an
unreasonable interference with the freight railroad’s common carrier obligations for the affected
parties to agree to continue the alternative service after completion of the track work. In the
absence of objections from NSR or active shippers, we have no reason to believe that freight
shippers’ needs are not being met.

In sum, our conclusion in the October 2007 decision—that MTA’s level of control over
management and dispatch of the CIT and the freight operating window does not unduly hinder
NSR’s ability to carry out its obligations as a common carrier over the CI'T—is within the

{...continued)

contain equivocations such as: “If shipping our raw ingredients to us by rail was less expensive
than shipping it via truck, we would consider using rail service.” These letters, which are filtered
to us through Riffin, are too vague and indefinite to be given any weight. Generally, a
reasonable request for service is one that is specific as to volume, commodity and time of
shipment. CSX Transportation, Inc.—Abandonment Exemption—In Parke and Vermilfion
Counties, IN., STB Docket No. AB-55 (Sub-No. 579X) (STB served Sept. 13, 2002), aff’d,
Montezuma Grain Co. v. STB, 339 F.3d 535 (7th Cir. 2003). A shipper may not “lie low” and
then claim that a request for service has not been honored. See Groome & Associates. Inc. and
Lec K. Groome v. Greenville County Economic Development Corporation, STB Finance Docket
No. 42087, slip op. at 11 (STB served July 27, 2005).

" See, e.g., The Atchison, Topeka and Santa Fe Railway—Abandonment
Exemption—In Lyon County, KS, Docket No. AB-52 (Sub-No. 71X) (ICC served June 17,
1991).

"> See Pet. for Exempt. at 8, 14-15, filed Dec. 14, 2005, in NSR Baltimore County
Abandonment.
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bounds of agency precedent. Riffin has failed to show new evidence, changed circumstances, or
material error thal would warrant reconsideration of the October 2007 decision.'®

Request For Discovery

Riffin continues to argue that wide-ranging discovery is needed here to develop a
sufficient record. He claims to need discovery to show that the freight operating window and the
dispatching on the line were inadequate; that there was inadequate maintenance at certain points
in time; and that there could be shippers that want service over the line. Riffin’s argument is not
persuasive.

The Board generally does not order discovery in declaratory order proceedings where the
dispute involves a legal issue'’ and where the record is sufficient to resolve the controversy
without discovery.'® Our October 2007 decision correctly found that the record was sufficient to
permit us to issue the requested declaratory order.

At bottom, the October 2007 decision rests on facts that are not in dispute. We based our
conclusion that MTA did not require authorization from the ICC to acquire the physical assets of
the CIT primarily on the transaction documents submitted by MTA. Riffin has not argued that
the transaction documents were ambiguous or that the documents could not be interpreted
without discovery.

' In another of his “supplemental” filings, Riffin argues that agency approval of the
1990 acquisition was required under what is now 49 U.S.C. 11323 (formerly 49 U.S.C. 11343)
because MTA had common carrier authority elsewhere on the interstate rail system in 1990.
This is incorrect. The rail lines acquired by MDOT from Penn Central Corporation in 1982 had
already either been abandoned or authorized for abandonment, and, as a result, their acquisition
did not give the state agency common carrier status. See 49 CFR 1150.22; Common Carrier
Status of States, State Agencies and Instrumentalities, and Political Subdivisions, 363 1.C.C. 132
(1980). It was not until 1991—after the 1990 acquisition involved here—that MTA obtained
authority to acquire a 5.78-mile line of railroad, in Maryland Mass Transit
Administration—Acquisition and Operation Exemption—Baltimore & Annapolis Railroad
Company, IFinance Docket No. 31929 (ICC served Oct, 25, 1991). Therefore, MTA was not an
ICC-regulated rail carrier in 1990, and its acquisition of the CIT was not subject to former
49 U.S.C. 11343,

17 See CSX Transportation, Inc.—Petition for Declaratory Order, STB Finance Docket
No. 34662, slip op. at 13 (STB served Mar. 14, 2005).

" See Town of Babylon and Pinelawn Cemetery—Petition for Declaratory Order, STB
Finance Docket No. 35057, slip op. at 4 n.4 (STB served Feb. 1, 2008).
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[n addition, we relied on several incontrovertible facts. Neither NSR nor any shipper has
intervened and challenged MTA’s representations or alleged that NSR’s service arrangements
have been inadequate, whether due to interference by MTA or any other reason. Neither NSR
nor any shipper on the line has indicated to the Board, in this proceeding or in NSR Baltimore
County Abandonment, that there are operating window or dispatching problems on the CIT that
interfered with NSR’s operations or that MTA failed to maintain the CIT and, thus, impeded
NSR from fulfilling its common carrier obligation. Moreover, although the Operating
Agreement has been in effect for nearly 18 years, no shipper on the CIT has filed a complaint or
sought informal assistance alleging that NSR has refused to provide rail service or that MTA has
prevented NSR from serving it."” These facts are verifiable without discovery. Based on our
experience, we can reasonably draw the inference from the lack of shipper participation in this
case and the absence of complaints to the Board that MTA has not taken any action that
prevented NSR from meeting its common carrier obligations.

Riffin also claims that discovery is needed to address the physical condition of the line.
We disagree. Riffin conducted a physical examination of the line, apparently without obtaining
MTA’s or NSR’s consent, and presented his evidence of the line’s condition. In our October
2007 decision, we considered Riffin’s allegations concerning MTA’s alterations of the CIT and
were satisfied that MTA has not taken any action that would cause NSR to violate its common
carrier obligation. Riffin has not explained why further discovery is necessary.

Finally, we note that Riffin does not purport to represent any shipper here, and that he has
not submitted verified statements from any shippers regarding problems with NSR’s service or
the adequacy of alternative arrangements negotiated between the shippers and MTA or NSR.
Under these circumstances, Riffin’s bare allegations — presented in his unsworn filings and his
own accounts of purported statements by other (sometimes unnamed) individuals — are not
sufficient to convince us that discovery was necessary in this case.”

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

'" Riffin has written a letter and spoken informally to Board personnel about NSR’s
alleged refusal to deliver unidentified “rail cars™ to Riffin in Cockeysville. But consistent with
our finding in Riffin Declaratory Order, supra note 2, the record here indicates that Riffin’s
property is located beyond the northern limit of the CIT and that Riffin’s property was severed
from the CIT prior to MTA’s acquisition of the CIT. Sce Response of Maryland Transit
Administration, Exhibit | at§ 7, 9 13. Thus, Riffin is not a shipper on the CIT.

20

See Norfolk Southern Railway Company—Abandonment Exemption—Norfolk and
Virginia Beach, YA, STB Docket No. AB-290 (Sub-No. 293X), slip op. at 6 (STB served

Nov. 6, 2007) (finding unpersuasive Riffin’s self-serving characterization of the needs or desires
of athers),
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It is ordered:
1. The petition for reconsideration is denied, as discussed above.
2. This decision is effective on its service date.

By the Board, Chairman Nottingham, Vice Chairman Mulvey, and Commissioner
Buttrey.

Anne K. Quinlan
Acting Secretary
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B.C.D. 09-53 OCT 28 2009

EMPLOYER STATUS DETERMINATION — DECISION ON RECONSIDERATION
Trinity Railway Express—Train Dispatching
Herzog Transit Services, Incorporated

This is the decision on reconsideration of the Railroad Retirement Board (hereinafter the
Board) of a part of its determination dated January 20, 2009 (B.C.D. 09-2) pursuant to 20
CFR 259.1 concerning the status of South Florida Regional Transportation Authority
(SF RTA), Herzog Transit Services, Incorperated (Herzog Transit), and Trinity Railway
Express (Trinity) as employers under the Railroad Retirement Act (45 U.S.C. § 231 et
seq.(RRA) and the Railroad Unemployment Insurance Act (45 U.S.C. § 351 et
seq.}(RUIA) (the RRA and RUIA are hereinafter collectively referred to as “the Acts™).

INITIAL DECISION

In its decision dated January 20, 2009, the three-member Board determined as follows:

(1) a majority of the Board, Labor Member Speakman dissenting, determined that SF
RTA is not a covered employer under the Acts (Determination #1); (2) a majority of the
Board, Management Member Kever dissenting, determined that Herzog Transit is a
covered employer only with respect to train dispatching over the rail line of Trinity
Railway Express in Texas (Determination #2), and (3) a majority of the Board,
Management Member Kever dissenting, determined that Trinity itself is not a covered
employer to the extent the train dispatching operations conducted on Trinity's behalf are
reported by Herzog Transit (Determination #3).

On April 17, 2009, Herzog Transit, Dallas Area Rapid Transit (‘DART"), and Fort Worth
Transportation Authority ("The T") (collectively “Petitioners”) filed with the Secretary to
the Board a Joint Petition for Reconsideration of Board Coverage Determination
("B.C.D.") 09-02 pursuant to 20 C.F.R. § 259 3(a). In its joint petition, Petitioners
requested the Board to reconsider and reverse determination #3 in B.C.D. 09-02 and
find that Herzog Transit dispatchers providing those services to Trinity are not covered
under the Acts without disturbing determination #2 that Trinity itself is not covered.
Additionally, Petitioners requested a stay of any applicable requirements to report
service and compensation pending the Board’'s decision in the Joint Petition for
Reconsideration of B.C.D. 09-02. For the reasons explained below, on reconsideration
the majority of the Board, Management Member Kever dissenting, affirms and adopts its
initial decision dated January 20, 2009, with respect to determinations #2 and #3 with
the following additional comments. The Board does not disturb or reconsider
determination #1.

DISCUSSION
Initially, it should be noted that Petitioners, in their joint petition for reconsideration, do

not raise any new issues which were not previously adjudicated by the three-member
Board in its January 20, 2009 initial decision. However, in their joint petition for
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reconsideration Herzog Transit, DART, and the T specifically make the following
arguments: (1) Rather than applying the Railroad Ventures test, the Board should have
determined the status of the Herzog Transit dispatchers in accordance with 45 U.S.C.
§231(b)(1)(i) and prior Board decisions; (2) The Herzog Transit dispatchers are not
subject to the continuing authority or control of a covered rail carrier under 45 U.S.C.
§231(b)(1)(I)(A); (3) The Herzog Transit dispatchers are employed by an independent
contractor engaged in an independent trade or business and therefore, the “integration”
tests under 45 U.S.C. §231(b)(1)(i)}(B) and (C) do not apply; and, (4) The Board's
decision would have unintended adverse consequences.

Essentially, three of the four arguments made in the Petition for Reconsideration
maintain that the Board should have decided this case (i.e., Determinations #2 and #3)
by using an analysis of whether or not the service performed constituted employee
service for a rail carrier covered by the Acts administered by the Board. The majority of
the Board, Management Member Kever dissenting, concludes on reconsideration that
the initial decision correctly chose to analyze this case as a determination of employer
status — i.e., directly addressing the issue of whether the companies involved are
employers as defined in the Railroad Retirement and Railroad Unemployment
Insurance Acts.

The Board has both policy-making and quasi-judicial functions. In its policy-making
role, the Board establishes and promulgates rules and regulations to resolve matters
arising under the Acts it is charged with administering. In its quasi-judicial role, the
Board decides controversies of fact and law in accordance with the Acts and the
Board’s regulations. The Board is authorized by section 7 of the RRA to establish and
promulgate rules and regulations. See 45 U.S.C. § 231f(b}(5). Specifically, section
7(b)(5) of the RRA states as follows:

“The Board shall establish and promulgate rules and regulations to provide for
the adjustment of all controversial matters arising in the administration of this Act.
All rules, regulations, or decisions of the Board shall require the approval of at
least two members, and they shall be entered upon the records of the Board,
which shall be a public record.”

Accordingly, the Board is authorized to create and enforce the rules and regulations
necessary to implement and enforce the Acts, with the full force of a law. Through
proposed rulemaking and the promulgation of regulations the Board issues agency
statements of general or practical applicability and future effect designed to implement,
interpret, or prescribe law or policy or describe the organization, procedure, or practice
requirements of the agency. Additionally, under section 7 of the RRA, the Board is
responsible for regulating future conduct of either groups of persons or a single person.
Based on this premise, a decision regarding a company'’s status as a covered employer
under the Acts must be made based on the law, and not on the equities, as was clearly
set forth in the Hearing Examiner’s report.

Petitioners argue that that Board was incorrect in applying the Railroad Ventures test,
but rather should have determined the status of the Herzog Transit dispatchers in
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accordance with 45 U.S.C. § 231(b}(1)}(i) and prior Board decisions, specifically citing
Kelm v. Chicago, St. Paul. Minneapolis and Omaha Railway Company, 206 F.2d 831
(8" Cir. 1953). The Board's initial decision did not apply the Kelm decision to Trinity's
contract with Herzog Transit because the majority determined that the question in this
case was not the service performed by the employees, but rather concerned the activity
conducted by their employer, Herzog Transit, on behalf of Trinity. The initial Board
decision determined the specific issue to be not whether individuals on the payroll of the
contractor are statutory employees of a railroad under RRA sections 1(b){1) and 1(d}(1)
and RUIA sections 1(d) and 1{e}, but rather was whether the contractor itself is a rail
carrier employer under RRA section 1(a}(1) and RUIA section 1(a).

On reconsideration, the majority of the Board, Management Member Kever dissenting,
concludes that the initial decision correctly viewed the nature of the activity conducted
by Herzog as determinative of the type of analysis the Board used in reaching the initial
decision as well as the holding of that decision. Dispatching is essential to operation of
a railroad. A dispatcher controls train movement. No train can move until a dispatcher
gives it permission to move. [n addition to the reasoning set forth in the initial decision,
the majority notes on reconsideration that as part of the mission of the Federal Railroad
Administration (FRA) to ensure safe train operation, the FRA regulates the number of
hours that a dispatching employee may work pursuant to authority set out in the hours
of service laws. (See 49 U.S.C. § 21101 et seq.). The definition section of the law
defines "dispatching service employee” to mean:

... an operator, train dispatcher, or other train employee who by
the use of an electrical or mechanical device dispatches, reports,
transmits, receives, or delivers orders related to or affecting train
movement. 49 U.S.C. § 21101(2).

Regulations issued by the FRA emphasize the control factor present in the job of a
dispatcher. More specifically, section 241.5 of those regulations defines the word
dispatch in pertinent part to mean:

(1) To perform a function that would be classified as a duty of a
“dispatching service employee,” as that term is defined by the hours of
service laws at 49 U.S.C. 21101(2), if the function were to be performed in
the United States. For example, to dispatch means, by the use of an
electrical or mechanical device —

(i} To control the movement of a train or other on-track equipment
by the issuance of a written or verbal authority or permission affecting a
railroad operation, or by establishing a route through the use of a raiiroad
signal or train control system but not merely by aligning or realigning a
switch; or

(i} To control the occupancy of a track by a roadway worker or
stationary on-track equipment, or both . . . (49 CFR 241.5)

itis by virtue of the control that a dispatcher exerts over train movement that the
dispatcher operates the train. Train dispatching includes routing and tracking train
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progress, and coordinating the movement of one train with others. Rail safety depends
upon many other factors, such as proper track and signal maintenance, and even the
purchase of proper equipment. These activities, however necessary though, impact on
train operation indirectly and may be required to be performed while trains are not
running (e.g., removal and replacement of track). In contrast, dispatching concerns
directing the movement of trains and engines over the railroad through the use of
clearances, train orders, manipulation of signals, switches, etc. It should be noted that
railroad dispatchers shoulder more responsibilities today than ever due to changes in
technology, operating practices and the economy. As such, dispatching is as
inextricable a part of the actual motion of trains as is the operation of a train’s
locomotive controls by the engineer. Further, until properly dispatched, the engineer
cannot begin movement of the train.

Dispatchers control the movement of freight or passengers over rail lines. Herzog does
not, itself, operate the trains, but it does direct engineers in the movement of trains.
Without an order from a dispatcher, a train does not move and cannot deliver its freight
or passengers. What we are talking about here is a crucial component of the movement
of freight or passengers from point A to point B. In other words, a railrcad cannot fulfill
its obligation to provide rai! service without dispatching services.

The majority of the Board also notes on reconsideration that under common law, a
common carrier is the insurer of the goods it contracts to deliver. It contracts to safely
transport goods as a part of its common carrier obligation to the shipper. Moreover, the
Interstate Commerce Act imposes liability on carriers for the goods they transport.
Dispatching service is an indispensable component of carrier service and must be
delivered as a part of carrier service. Similar to the situation where a carrier contracts
with another entity to operate its trains, which results in the Board finding the contractor
to be an employer, a contractor that provides the essential operating service of
dispatching for an employer may be found to be an employer under the RRA and RUIA.
In BCD 02-12, the Board held that a commuter authority that provided dispatching
services for the Union Pacific, Amtrak, and Burlington Northern Santa Fe was a covered
employer with respect to the “carrier services”, i.e. dispatching, that it provided to the
Union Pacific, Amtrak, and BNSF. In BCD 03-38, the Board found that a company that
provided temporary operating personnel, including engineers, conductors, trainmen,
and dispatchers, to a rail carrier employer was itself a rail carrier employer. In reaching
its decision in BCD 03-38, the Board cited an earlier decision in BCD 03-23 that had
concluded that an entity that contracts to provide rail operations on behatf of another is
an employer.

The majority of the Board finds on reconsideration that dispatching services are critical
to the performance of a carrier’s obligation to provide rail service. Where, as in this
case, the train dispatching includes trains that operate interstate, the entity dispatching
trains operates as a rail carrier within the meaning of the definition of an employer under
the Railroad Retirement and Railroad Unemployment Insurance Acts.
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CONCLUSION

In summary, the majority of the Board finds on reconsideration that Trinity’s rail line is
used in interstate freight rail service. If Trinity conducted all aspects of this freight
service, it would be a covered employer; if Trinity conducted none of the freight service
and merely held ownership of the rail line, Trinity would not be a covered employer.
The facts are that rather than contracting all aspects of the freight service together,
Trinity split the leased freight activity into two parts: operation of freight locomotives is
leased to four rail carriers, while dispatching of those locomotives and their trains is
contracted to Herzog Transit. Under Railroad Ventures removing this aspect of rail
carrier operation from the covered freight rail carriers cannot remove that portion of the
operation from coverage. The majority of the Board, Management Member Kever
dissenting, finds on reconsideration that Herzog Transit is a rail carrier employer under
the RRA and RUIA as lessee of the train dispatching operation over the Trinity rail line.
Because Herzog Transit's principal business is operation of intrastate passenger rail
service, however, only the dispatching unit under the contract with Trinity is the
enterprise which is considered to be the employer under the regulations of the Board.
20 CFR § 202.3(a).

Petitioners argue that the Board’s decision would have unintended adverse
consequences for other similarly-situated entities. However, the Board makes decisions
concerning a company’s status as a covered employer under the Acts based on the
particular set of facts before it. In other words, the outcome of each coverage decision
is determined by the unique facts relevant to the company being considered.

Moreover, the means by which the Board has chosen to rule on this issue, i.e., an
adjudication, limits application of the ruling to this particular case. While the '
interpretation of law in this decision may certainly serve as a precedent for a future
case, it does not necessarily decide the cutcome when these principles are applied to a
future case. Rather, the Board would consider the particular facts before deciding a
future case involving the same or a similar issue. Accordingly, this argument set forth
by Petitioners is without merit.

Last, contained in this request for reconsideration dated April 15, 2009, and again
renewed in a letter dated April 22, 2009 to the Secretary to the Board, counsel for
Petitioners requested a stay of any applicable requirements to report service and
compensation pending the Board's decision in the Joint Petition for Reconsideration of
B.C.D. 09-02. The Board granted the requested stay in a letter dated July 28, 2009.
That stay will cease to be effective on the date that this decision is issued.

Based on the above stated reasons, the majority of the Board, Management Member
Kever dissenting, affirms and adopts on reconsideration its initial decision of January
20, 2009, and concludes that Herzog Transit is a covered employer only with respect to
train dispatching over the rail line of Trinity Railway Express in Texas and that Trinity
itself is not a covered employer to the extent the train dispatching operations conducted
on Trinity’s behalf is reported by Herzog Transit.
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The Board notes that Herzog Transit began conducting the train dispatching operation
effective January 1, 2001. When evidence is that a company met the definition of a
covered railroad employer some years prior to the date of the Board's decision, service
is creditable only as permitted by section 9 of the RRA and section 211.16 of the
Board's regulations. Section 9 generally states that returns of service and
compensation are conclusive four years after the date the return is required to be filed.
Regulations of the Board require a return to be filed by the last day of February of the
year following the year for which service is reported. 20 CFR 209.8. At the time the
Board issued its initial decision on January 20, 2009, the 4 year limitation period under
RRA section 9 had not run for service performed in calendar 2004. Accordingly, on
reconsideration the majority of the Board orders that Herzog Transit file returns of
service with respect to dispatching service employees beginning January 1, 2004.

The petition for reconsideration is denied.
Original signed by:
Michael S. Schwartz
V. M. Speakman, Jr.

Jerome F. Kever (Dissenting
opinion attached)
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JEROME F. KEVER
MANAGEMENT MEMBER

DISSENT

Trinity Railway Express — Dispatching Docket Item: 09-CO-0019
Herzog Transit Services, Inc.

| dissent from the portion of the majority’s decision that affirms the Board's initial
determination finding dispatchers working for Herzog Transit Services to be covered

under the Railroad Retirement Act and the Railroad Unemployment Insurance Act.

10/14/09
Original signed by: Date

Jerome F. Kever, Management Member
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B.C.D. 10-33 APR 06 2010

EMPLOYER STATUS DETERMINATION
Rail-Term Corporation

This is the determination of the Railroad Retirement Board
concerning the status of Rail-Term Corporation as an employer
under the Railroad Retfirement Act (45 U.S.C. § 231 el seq.} (RRA) and
the Railroad Unemployment Insurance Act (45 US.C. § 351 et seq.)
(RUIA). Rail-Term has not previously been held to be an employer
under the Acts.

Information about Rail-Term was furished by John D. Heffner,
counsel for Rail-Term. Rail-Term was incorporated March 3, 2000 and
began operations in mid-March 2000. It is entirely owned by Rail-
Term, Inc., a Canadian corporation. Rail-Term, Inc. is owned by
Robert Wheeler, Geoffrey Chambers, and Francois Prenovost.
Seventy percent of Rail-Term’s business is spent in providing train
dispatching services and 25 percent is spent on railroad-related
computer software development.

Rail-Term originally began operations in March 2000 as an intermodal
terminal operations consultant for Expressway Terminal, LLC, a
subsidiary of Canadian Pacific Railway in the United States. Rail-
Term disbanded that operation in June 2004 and terminated those
employees. Rail-Term has an affiliate established and based in
Canada (Centre Rail-Confrol Inc.) which performs train dispatching
services for seven Canadian short line and regional railroads and VIA
Rail Canada, which is Canada's passenger carrier.

Rail-Term performs services for Vermont Railway (BA 2114} and four of
its affiliates: Green Mountain Railway Company, Clarendon and
Pittsford Railroad (B.A. 2103}, Washington County Railroad, and New
York & Ogdensburg Railway (BA 2272); and for Buffalo & Pittsburg
Rairoad, Inc . (BA 2249}, and its affiiate Rochester & Southern
Railroad, Inc. (BA 2247). Twenty-five percent of Rail-Term's business
time is spent doing train dispatching for Vermont Railway and its
affiliates and 50 percent for Buffalo & Pittsburgh and its affiliate.
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Evidence in the coverage file indicates that Rail-Term entered into a
Dispatching Services Agreement with Vermont Railway on February
18, 2005 and with Buffalo & Pittsburgh on March 1, 2005.

Rail-Term provides its dispatching services from its dispatching office
in Rutland, Vermont. The dispatchers report to the Director of
Operations of Rail-Term, who is employed by Rail-Term and is based
at the Rutland office. During Rail-Term’s initial operations in the
United States, Rail-Term temporarily utilized some individuals
employed by two of its railroad clients. As of April 28, 2007, all of the
dispatchers were on the Rail-Term payroll.

The dispatchers receive their daily directions for frain schedules,
operdtions, and restrictions from Rail-Term's Director of Operations.
Rail-Term's Director of Operations receives his daily directions from
Rail-Term’s customers’ Operations Managers. Information
concerning changes in frain operations follows the same channel.

Rail-Term owns its dispatching system. Dispatching is not done on
carrier property. While Rail-Term’s carrier customers may visit Rail-
Term's facilities, they have no right to inspect those facilities. Rail-
Term and its customers do not use the train order method of
operations. Rail-Term's computerized dispatching software
maintains train movement records in accordance with Federal
Railroad Administration (FRA) requirements.

Although Rail-Term does not direct the operating personnel of its
carrier customers, Rail Term's dispatchers give the operating
personnel authority to occupy track. Rail-Term trains its dispatchers.
In response to a question that asked to what extent is any action of
the dispatcher imputed to the carrier, Rail-Term responded that it is a
third party service provider and is solely responsible for its actions.
The FRA will sanction Rail-Term, and not the carrier, if Rail-Term is
deemed responsible for a violation.
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No evidence in the coverage file indicates that any railroad has a
financial interest in Rail-Term or that any individual owns a conftrolling
interest in Rail-Term and in a carrier. Similarly, the file contains no
evidence that an officer or director of Rail-Term is an officer or
director of a carrier.

Section 1{a){1} of the Railroad Retirement Act (45 U.S.C. § 231(a}{1)}).
insofar as relevant here, defines a covered employer as:

(i) any carrier by railroad subject to the jurisdiction of
the Surface Transportation Board under Part A of subtitle
IV of title 49, United States Code;

(i} any company which is directly or indirectly
owned or controlled by, or under common control with,
one or more employers as defined in paragraph (i) of this
subdivision, and which operates any equipment or facility
or performs any service (except trucking service, casual
service, and the casual operation of equipment or
facilities) in connection with the transportation of
passengers or property by railroad * * *,

Sections 1{a) and 1({b} of the Railroad Unemployment Insurance Act
(45 U.S.C. §§ 351(a} and (b}) contain substantially similar definitions,
as does secfion 3231 of the Railroad Retirement Tax Act (26 U.S.C. §
3231).

Because Rail-Term is heither owned by nor under common control
with a rail carrier, a majority of the Board finds that it does not fall
within the second definition of an employer under the Acts.
However, for the reasons explained below, we find that Rail-Term is a
carrier employer under the Railroad Retirement and Railroad
Unemployment Insurance Acts.

69



_4-

It should be noted at the beginning of this discussion that this case
does not present to the Board for the first time the question of
whether an enfity that provides dispatching for interstate railroad
operation is a covered employer under the Acts administered by the
Board. In our decision in B.C.D. 02-12, issued February 12, 2002, we
held that the dispatching department of the Southern California
Regional Rail Authority (SCRRA) was a covered employer. Although
the evidence in that case demonstrated that the principle business
of SCRRA was not rail service, the Dispatching Department was
found to be performing rail-related duties. That department was
thus segregated under section 202.3 of the Board's regulations and
found to be a covered employer effective October 1, 2002. See
also our decision on reconsideration upholding the finding that
Herzog Transit Services, Incorporated is a covered employer with
respect to tfrain dispatching over the rail line of Trinity Railway Express
in Texas (B.C.D. 09-53, October 28, 2009).

Train dispatching includes routing and tracking train progress and
coordinating the movement of one train with others. A train
dispatcher handles two basic types of traffic: trains and
maintenance activities [Thomas White, Elements of Train Dispatching,
Vol. 2 "Handling Trains” 14 (2003)]. Train dispatchers issue specific
avuthority for maintenance of way activity, just as they do for trains
[Id. p. 14]. Dispatching concerns directing the movement of trains
and engines over the railroad through the use of clearances, frain
orders, manipulation of signals, switches, etc. While Rail-Term and its
customers do not use the train order method of operation, Rail-
Term's computerized dispatching software achieves the same goal
of directing the movement of trains and engines over the track of
Rail-Term's customers. Until properly dispatched, the engineer
cannot begin movement of the train. Because of the conftrol that
dispatchers have over the motion of trains, dispatching is an
inextricable part of the actual motion of trains and thereby is an
inextricable part of fulfilling the railroad's common carrier obligation.
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Train dispatching is an essential element of safe train operation over
a rail line. Canadian Pacific Limited, et al. — Purchase and Trackage
Rights — Delaware & Hudson Railway Company, Surface
Transportation Board Finance Docket No. 31700 (Sub. No. 13)
December 4, 1998, (employer’s fransfer of train dispatchers voided
due to adverse affect on rail safety). Because the safe operation of
frains depends on the work of the train dispatchers, dispatchers are
subject fo the Hours of Service law enacted by Congress. See 49
U.S.C. § 21101 et seqg. Section 21101 defines “dispatching service
employee” as follows:

... an operator, train dispatcher, or other train
employee who by the use of an electrical or mechanical
device dispatches, reports, transmits, receives, or delivers
orders related to or affecting train movements. [49 U.S.C.
§ 21101(2)].

Section 21105 limits the on duty hours of a dispatching service
employee [42 US.C. § 21105].

the Federal Railroad Administration, which is charged with the
responsibility to carry out the railroad safety duties imposed by the
Hours of Service law, has issued regulations that prescribe reporting
and record keeping requirements with respect to the hours of service
of certain rairoad employees, including dispatchers [42 CFR Part
228]. In addition, FRA regulations! emphasize the conftrol factor
present in the job of a dispatcher. Section 241.5 of those regulations
defines the word “dispatch” in pertinent part to mean:

(1} To perform a function that would be classified as
a duty of a "dispatching service employee,” as that term
is defined by the hours of service laws at 49 U.S.C.

49 CFR Part 241, "United States Locational Requirement for Dispatching of
Unifed States Rail Operations.”
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21101(2)}, if the function were to be performed in the
United States. For example, to dispafch means, by the
use of an electrical or mechanical device --

(i) To control the movement of a train or other
on-frack equipment by the issuance of
written or verbal authority or permission
affecting a railroad operation, or by
establishing a route through the use of a
railroad signal or frain control system but not
merely by aligning or realigning a switch; or

{ii) To control the occupancy of a frack by a
roadway worker or stationary on-frack
equipment, or both; . ..

Traditionally, the work of dispatching has been performed by
employees of individual railroads.? However, as is currently the
case with many other businesses, some railroads have made a
business decision to have dispatching done by a separate
enfity that specializes in that field of work. Whether the work of
dispatching is done by individuals on the payroll of a railroad or
by individuals on the payroll of a separate entity, the work is
essentially the same: the dispatcher controls the movement of
the frains. Because no railroad can fulfill its common carrier
obligation unless ifs trains move, the work of the dispatcheris an
intfegral part of the operation of a common carrier. Thus,
because Rail-Term's dispatchers have the ultimate control over
the movement of the trains of its rail carrier customers, the

*Itis noteworthy that the American Train Dispatchers Department of the
International Brotherhood of Locomotive Engineers is an AFL-CIO aoffiliated craft
union representing employees in the nation’s railroad industry who operate and
dispatch frains and supply the electric power for those railroads which use
electricity for frain propulsion and signaling. Itis also an employer covered by
the Railroad Retfirement and Railroad Unemployment Insurance Acts (B.A. No.
8905).
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Board finds that Rail-Term is itself a rail carrier within the
definifion of an employer under the Railroad Retirement and
Railroad Unemployment Insurance Act. Service for Rail-Term is
creditable beginning February 18, 2005, the date it first entered
into an agreement to provide dispatching services.

As the dissent suggests, there is an alternate theory that dispatching ts
such an infegral part of operating a rairoad that it cannot be
contracted out to a third party that is outside of the control of the
rairoad.  Under this anaiysis Rail Term employees would be found to
be employees of the railroads for which Rail Term provides dispatching
services.

Section 1{b) of the Railroad Retirement Act and section 1{d}{1) of the
Railroad Unemployment Insurance Act both define a covered
employee das an individual in the service of .an employer for
compensation.

Section 1{d} of the Railroad Retirement Act further defines an
individual as "in the service of an employer' when:

(i}{A) he is subject to the continuing authority of the
employer to supervise and direct the manner of rendition of
his service, or (B} he is rendering professional or technical
services and is infegrated into the staff of the employer, or
(C) he is rendering, on the property used in the employer's
operations, personal services the rendition of which is
infegrated into the employer's operations; and

(i} he renders such service for compensation * * *.

73



8

Section 1{e) of the Rairoad Unemployment Insurance Act contains a
definition of service substantially identical to the above, as do sections
3231{b) and 3231(d} of the Railroad Retirement Tax Act (26 US.C. §§
3231(b) and (d)}. While the regulations of the RRB generally merely
restate this provision, it should be noted that section 203.3{b) thereof
(20 CFR 203.3(b})) provides that the foregoing criteria apply
irespective of whether "the service is performed on a part-time basis *

* k1

As the above definitions would indicate, the determination of
whether or not an individual performs service as an employee of a
covered employeris a fact-based decision that can only be made
after tull consideration of all relevant facts. In considering whether
the control test in paragraph {A) is met, the Board will consider
criteria that are derived from the commonly recognized tests of
employee-independent contfractor status developed in the
common law. In addition to those factors, in considering whether
paragraphs (B} and/or (C}) apply to an individual, we consider
whether the individual is integrated into the employer's operations.
The criteria utilized in an employee service determination are
applied on a case-by-case basis, giving due consideration to the
presence or absence of each element in reaching an appropriate
conclusion with no single element being controlling. Because the
holding in this type of determination is completely dependent upon
the particular facts involved, each holding is limited to that set of
facts and will not be automatically applied to any other case.

It should be noted that the tests set forth under paragraphs (B) and
(C). above, go beyond the test contained in paragraph (A) and
could hold an individual a covered employee if he is integrated into
the railroad’s operations even though the control test in paragraph
(A) is not met. Under an Eighth Circuit decision consistently followed
by the Board, these tests do not apply to employees of independent
confractors performing services for a railroad where such contractors
are engaged in an independent trade or business. See Kelm v.
Chicago, $1. Paul, Minneapolis and Omaha Railway Company,
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206 F. 2d 831 (8th Cir. 1953). However, see also, Wabash Railroad
Co. v. Finnegan, 67 F. Supp. 94 (E.D. Mo. 1946), a railroad refirement
tax case where the court found that the nature of the services
performed for a railroad by its contractors was such that the railroad
could not surrender control and supervision in fact, even if it did so in
words. 67 F. Supp. at 100. The dispatching services provided by Rail
Term are analogous to the services provided by contractors in
Wabash Railroad Co. in that the dispatching services are of a
continuing nature and are so essential to the statutory duty of the rail
carriers fo provide rail tfransportation that the carriers must retain the
power to direct and control the individuals who conduct the
dispatching service.

The Board has applied this principle in its decision with respect to the
coverage status of Rail-West, Inc. (B.C.D. 95-51). We noted in that
decision that: "The law of agency recognizes that certain duties
owed to third parties are so essential under the law that responsibility
for their proper performance must be retained by the principal or
employer.” See Restatement (Second) of Agency, § 214. In Rail-
West, we held that the individuals provided by Rail-West as crew to
operate the trains of the rail division of the Port of Tillamook Bay were
covered as employees of that rail division because the Port had to
retain ultfimate conftrol of the performance of its service as a
common carrier. In the case of Rail Term, because a railroad cannot
properly discharge its duties as a common carrier without
dispatching services, dispatching services fall under this same rule of
agency; i.e., they are so essential to the role of common carrier by
railroad that responsibility for their proper performance must be
retained by the rdgilroad.

In addition, by the nature of the work that dispatchers perform, they
dare integrated info the railroad's operations. Without the services of
the dispatcher, the railroad’s trains cannot run. The job of @
dispatcher is as critical to the operation of a railroad as is that of a
locomotive engineer. Because dispatching is an inextricable part of
the railroad’s fulfilling its common carrier obligation, we find that the
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dispatchers who work for Rail Term could be considered to be
employees of each railroad for which Rail Term provides dispatching
services. Cf. B.C.D. 86-75, Genesee Vdlley Transportation Company,
Inc.
Under either analysis, dispatchers who work for Rail Term would be
considered to be covered employees under the Acts administered
by this Board.

Original signed by:

Michael S. Schwartz

V. M. Speakman, Jr.

Jerome F. Kever (Dissenting
Opinion attached}
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MANAGEMENT MEMBER KEVER’S DISSENT
RAIL-TERM COPORATION

A majority of the Board found Rail-Term to be a covered employer under the Railroad
Retirement Act (RRA) and the Railroad Unemployment Insurance Act (RUIA). While [ may
agree with the majority that dispatching is an “inextricable part” of railroad operations, [ can not
agree with the majority that Rail-Term is itself a carrier under our Acts.

The Railroad Retirement Act (45 U.S.C . § 231 (a) (1)) (substantially the same as the RUIA)
defines a covered employer as:

(i) any carrier by railroad subject to the jurisdiction of the Surface Transportation
Board under Part A of subtitle IV of title 49; United States Code;

(i) any company which is directly or indirectly owned or controlled by, or under
common control with one or more employers as defined in paragraph....

The majority finds Rail-Term to be a covered employer under subsection (i) above. Further, the
majority cites Southern California Regional Rail Authority (SCRRA) B.C.D. 02-12 and Herzog
Transit Services, [nc. B.C.D. 09-53 (Decision on Reconsideration - Management Member Kever
Dissenting) as precedent supporting their conclusion. Because | do not believe that Rail-Term
would be considered a carrier by the Surface Transportation Board (STB) under Part A of title 49
and also do not find the above cited decisions applicable to this case, [ must dissent.

The Board’s decision outlines the nature of dispatching and its relationship to other railroad
operations. It also presents examples of how dispatching is regulated by federal agencies
including the Federal Railroad Administration. However, the decision does not provide a basis
upon which Rail-Term could actually be found to be an entity regulated under the jurisdiction of
the STB. In_American Orient Express Railway Company, v. Surface Transportation Board, 484
F3d 554 (D.C. Circuit 2007) the Court did not disturb the STB’s finding that an entity that did
not own tracks or utilize its own employees for movement of passenger trains could still be
considered a railroad carrier where it provided its own rail cars and contracted with AMTRAK to
move ils passengers. Rail-Term may participate in directing car movements by dispatching, but
it has not provided rail cars nor participated in interchange agreement(s or other arrangements (o
move freight.
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The majority decision also cites two prior Board decisions in SCRRA and Herzog Transit
Services as support for its determination. These decisions present facts very different than the
instant case since both applied factors from the Board’s decision in Railroad Ventures, Inc.
B.C.D. 00-47. In the initial Board decision on Herzog Transit Services, B.C.D. 09-02, the Board
summarized the SCRRA decision and concluded that since SCRRA had assumed the
responsibility for part of the railroad operations (dispatching for both intrastate and interstate
cartiers) that it became covered consistent with the Railroad Ventures™ analysis. The Board’s
initial determination of Herzog goes on to analyze Herzog Transit under the Railroad Ventures
factors and concludes that Herzog, as operator for DART, became covered upon their assuming
the dispatching function which includes interstate passenger and freight trains. Unlike SCRRA
and Herzog, Rail-Term does not own track nor provide train operations over leased track as in
Herzog’s case. Providing dispatching services by SCRRA and DART/Herzog changed their
covered status because they owned track upon which interstate rail traffic moved along with their
intrastate commuter operations. This is a very different factual situation than exists in Rail-
Term.

While the majority certainly had the authority to find dispatching to be an integral part of
railroading that could not be contracted out similar to engineers and conductors (see Rail- West,
Inc. B.C.D. 95-51}, the majority also chose to find Rail-Term itself to be a carrier which 1 do not
believe is supportable under the Acts; therefore I dissent.

Note - Reference Lo the American Train Dispalchers Department of the International Brotherhood of Locomotive
Engineers in [oolnole (2) of the majorily opinion is not relevant since rail unions are subject to coverage under
different statutory provisions than rail carrier employers under the RRA and the RUIA.

Original signed by:

Jerome F. Kever
March 26, 2010
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SURFACE TRANSPORTATION BOARD
DECISION
Docket No. FD 35381
RAIL-TERM CORP—PETITION FOR DECLARATORY ORDER
Decided: October 8, 2010

The Board is denying the petition of Rail-Term Corp. (RTC) for an order declaring that it
is not a “rail carrier” within the definition at 49 U.S.C. § 10102(5), because issuing a declaratory
order or instituting a proceeding at this time would interfere with a related proceeding before
another {ederal agency, the Railroad Retirement Board (Retirement Board).

BACKGROUND

RTC and Related Corporations. RTC, a privately held Michigan corporation, and its
Canadian corporate sibling, Centre Rail-Control Inc. (Rail-Control), are subsidiaries of a parent
company, Rail-Term Inc. (Rail-Term}, a Canadian corporation. RTC employs 8 people who
develop computer-based dispatching software and provide dispatching services for small rail

carriers in the United States.! RTC states that it, Rail-Control, and Rail-Term are not owned by.
or under common control with, any rail carrier in the United States or Canada.

Retirement Board Ruling. The Retirement Board, a federal agency, determines coverage
of employers and employees under the Railroad Retirement Act, 45 U.S.C. § 231 &t seg.
(Retirement Act), and the Railroad Unemployment Insurance Act, 45 U.S.C. § 351 et seq.
(Insurance Act). In its recent Board Coverage Decision 10-33, the Retirement Board held that
RTC is a “covered employer” under the Retirement and Insurance Acts.

As explained in the Retirement Board’s decision, a “covered employer” under the
Retirement Act is defined in part at 45 U.S.C. § 231(a)(1)(i) as “any carrier by railroad subject to
the jurisdiction of the Surface Transportation Board under Part A of subtitle IV of title 49,
United States Code™ (the rail provisions of the Interstate Commerce Act, as amended by the 1CC
T'ermination Act (the Interstate Commerce Act)).” Under the interstate Commerce Act, “rail

! According to Rail-Term, the small rail carriers are: Vermont Railway System and its
affiliates; the Butfalo & Pittsburgh Raifroad; and the subsidiary railroads of short line holding
company, OmniTRAX, Inc. '

® The Insurance Act contains a substantially similar definition. The Retirement Board
tound that RTC does not come within an alternative definition of covered employer, at 45 U.S.C.
§ 231 (a)(1)(ii): “any company which is directly or indirectly owned or controlled by, or under
(continued. . )
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carrier’ means a person providing common carrier railroad transportation for
compensation . . . [.]""

This Petition. RTC states that it disagrees with, and intends to seek reconsideration of,
the initiai coverage decision before the Retirement Board. If RTC does not prevail in its
reconsideration request, it intends to seek judicial review of the coverage ruling.
Notwithstanding its intention to pursue redress before the Retirement Board, RTC nonetheless
separately asks this agency to deciare that RTC is not a “rail carrier” under the Interstate
Commerce Acl.

DISCUSSION AND CONCLUSIONS

The Board has broad discretion to issue declaratory orders to terminate a controversy or
remove uncertainty. 5 U.S.C. § 554(e); 49 U.S.C. § 721. But the Board need not issue a
declaratory order when another federal agency has ruled on the matter, and the matter has not
been referred o the Board.

In two other instances involving Retirement Board coverage decisions, this agency has
ruled on whether an entity is a rail carrier within the meaning of the Interstate Commerce Act:
Hé& M International Transportation, Inc—Petition for Declaratory Order, FD 34277 (STB
served Nov. 12, 2003) (H&M); and American Orient Express Railway Co.—Petition for
Declaratory Qrder, FD 34502 (STB served Dec. 29, 2005) (Orient Express). However, as
explained in both H&M and Orient Express, the Retirement Board in effect referred to this
agency the issue of rail carrier status.’ In both of those cases, the Retirement Board stayed its
proceedings on reconsideration of an earlier coverage decision expressly to permit the parties to
ask this agency to rule on the question of rail carrier status under the Interstate Commerce Act.

In contrast, here there has been no referral from the Retirement Board, nor has RTC
indicated that it has sought reconsideration of the Retirement Board’s coverage decision. Thus,
it is not surprising that the Retirement Board has not stayed its processes to permit RTC to seek
this agency’s ruling. The Retirement Board is the federal agency charged with determining
coverage under the Retirement and Insurance Acts. The Board will not address an issue already
addressed by the federal Retirement Board in this case, unless and until the Retirement Board has
been given the opportunity to stay its processes to permit RTC to seck this agency’s views or
otherwisc refer the issue to this agency, or the issue is presented to a reviewing court.

(. .. continued)

common control with, one or more employers as defined in [subsection i, quoted above], and
which operates any equipment or facility or performs any service . . . in connection with the
transportation of passengers or property by railroad * * *»

P49 U.S.C. § 10102(5).
* See H&M, slip op. at [ n.2; Orient Express, slip op. at 2.

2
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Another factor counsels in favor of deferring to the Retirement Board’s processes. In its
coverage decision on R'TC, the Retirement Board relied in part on its earlier ruling in Trinity
Railway Express—Train Dispatching—Herzog Transit Services, Retirement Board Coverage
Decision 09-53, Oct. 28, 2009 (Trinity Railway), which is pending review in the United States
Court of Appeals for the Seventh Circuit.” The court’s forthcoming decision concerning Trinity
Railway could affect the Retirement Board’s future decision on reconsideration of the RTC
coverage decision.

For these reasons, the Board will not at this time entertain this petition for a declaratory
order. This action will not significantly affect either the quality of the human environment or the
conservation of energy rescurces.

It is ordered:

I. The petition for a declaratory order is denied.

2. This decision is effective on its date of service.

By the Board, Rachel D. Campbell, Director, Office of Proceedings.

® Herzog Transit Services v, Railroad Retirement Board, No. 09-3945 (7th Cir.). The
court heard oral argument in the case on May 26, 2010,
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EMPLOYER STATUS DETERMINATION ~ DECISION ON RECONSIDERATION
Rail-Term Corporation

This is the decision on reconsideration of the Railroad Retfirement Board (hereinafter the
Board) of its determination dated April 6, 2010 (B.C.D. 10-33) pursuant to 20 CFR 25%.3{a)
conceming the status of Rail-Term Corporation {Rail-Term) as an employer under the
Railroad Retfirement Act (45 US.C. s 231 et seq.) (RRA) and the Railrcad Unemployment
Insurance Act (45 US.C. s 351 et seq.) (RUIA} (the RRA and RUIA are hereinafter
collectively referred to as “the Acts").

In its decisicn dated April 6, 2010, a majority of the Board determined that Rail-Term is a
covered employer with respect 1o its frain dispatching employees since that operation
consisted of common carriage by rail in interstate commerce due to the integral nature
of frain dispatching to the overall operation of movement of goods by rail. The Board
affirms and adopts its initial decision dated April 6, 2010 with the following additional
comments set out below,

On July 9, 2010, Rail-Term filed with the Secretary of the Board a Petition for
Reconsiderafion of Board Coverage Determination (“B.C.D.") 10-33 pursuant to 20
C.F.R. 259.3(0). Inits petition, Rail-Term requested the Board to reconsider and reverse
its determination in B.C.D. 10-33 and find that RailTerm is not a covered employer
under the Acts because the dispatchers employed by Rail-Term are similar to other
independent contractors not found to be covered employees in other cases.
Additionally, Rail-Term requested a stay of any applicable requirements to report
service and compensafion pending the Board’s decision in the Pefition for
Reconsideration of B.C.D. 10-33.

l. PRIOR BOARD PROCEEDINGS

In rendering this decision, the Board adopts and hereby incorporates the prior Board
proceedings as stated in the Board's initial decision rendered April 6, 2010. In addition
to those proceedings, the following actions have occurred and are part of the record
concerning the present case. After Rail-Term filed its Petition for Reconsideration, Rail-
Term filed a Pefition for Declaratory Relief with the Surface Transportation Board (STB) on
June 3, 2010. The Petfition sought a Declaratory Order by the STB that Rail-Term was not
a "rail corier” within the meaning of the 1.C.C. Termination Act, 49 USC 10102(5).
Subsequently, the STB declined fo rule {order issued October 8, 2010} on this issue since
it was pending before the Board and determined that the Board's ruling would control
Rail-Term’s status under the Acts. Additionally, on October 22, 2010, the United States
Court of Appeals for the Seventh Circuit issued a decision in Herzog Transit Services, et
al v. US. Rairoad Retirement Board, which was a case that also determined the status
of train dispatchers. Both the Board and Rail-Term cited to the “Herzog" case in prior
decisions and arguments. In denying Herzog's Petition for Review and upholding the
Board's final Agency Decision, the United States Court of Appeals for the Seventh
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Circuit ruled that Herzog was, insofar as it performed the dispatching function for
interstate trains, a covered employer under the Acts.

I ARGUMENT

Initiclly, it should be noted that Rail-Term, in its petifion for reconsideration, does not
rgise any new issues which were not previcusly adjudicated by the Board in its April 6,
2010 inifial decision. Rail-Term has expanded upon its previous argument that Rail-Term
is not a "rail carrier” under the Acts and that its dispatchers are not under the control of
the rail carer clients whom it serves. In the Pefition for Reconsideration, Rail-Term
presents its basic argument in four parts. 1) Rail-Term is not a Rail Carrier under the ICC
Termination Act. 2] The Beard's ruling is materially wrong because it violates the pladin
language of the statufe. 3} The Board's reliance on selective Federal Railroad
Administration reguiations as a basis for jurisdiction is misplaced. 4) The Board emrred by
basing ifs decision on precedent that is either inapposite or wrongly decided while
ignoring other precedent favorable to Rail-Term.

Addifionally, Rail-Term then requested that the Board stay proceedings until the

decision on reconsideration is reached. The Pefition also included arguments that
~ relied upon two matters that had not yet been decided: 1) an assumption that the STB
would determine that Rail-Term is not a “rail carier” and 2) an assumption that the
seventh Circuit would overturn the Board’s decision that Herzog Transit's dispatchers
are covered employees under the Acts. The previously discussed decisions in both of
these cases render these arguments on reconsideration moot. The Board will respond
to the remaining arguments of Rail-Term in its Petition for Reconsideration.

The majority of the Board rendered its April 6, 2010 decision with respect to the status of
Rail-ferm as an employer under the Acts by finding that the fraditional work of
dispatching has been performed by employees of individual railroads; however,
dlthough modern business decisions have created situations where dispatching is
performed by a separate entity, the work is essentially the same. The dispatcher
controls the movement of the trains and no rairead can fulfill its common carrier
obligation unless its trains move; therefore, dispatching is an integral part of the
operation of a common carrier. The Board found on this basis that Rail-Term is itself a
rail carrier within the definition of an employer under the Acts.

Dispatchers confrol the movement of freight or passengers over rail lines. The Board
recognizes that Rail-Term does not, itself, operate the trains, but it does direct engineers
in the movement of trains. Without an order from a dispatcher, a frain does not move
and cannot deliver its freight or passengers. Dispatching is o crucial component of the
movement of freight or passengers from point A to point B. In other words, a rairoad
cannot fulfill its obligation to provide rail service without dispalching services. Similar to
the situation where a carrer confracts with another entity to operate ifs frains, which
results in the Board finding the contractor to be an employer, a contractor that
provides the essential operating service of dispatching for an employer may be found
to be an employer under the RRA and RUIA. In B.C.D. 02-12, the Board held that a
commuter authority that provided dispatching services for the Union Pacific, Amtrak,
and Burlington Northern Santa Fe was a covered employer with respect 1o the “carrier
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services”, i.e. dispafching, that it provided fo the Union Pacific, Amirak, and BNSF, In
B.C.D. 03-38, the Board found that a company that provided temporary operating
personnel, including engineers, conductors, trainmen, and dispatchers, to o rail carrier
employer was itself a rail carrier employer. In reaching its decision in B.C.D 03-38, the
Board cited an earlier decision in B.C.D. 03-23 that had concluded that an entity that
contracts to provide rail operations on behalf of another is an employer.

Turning to Rail-Term’s specific arguments on reconsideration, Rail-Term states that it is
not a rail carer within the meaning of the ICC Termination Act (ICCTA} in its first
argument. It finds support for this argument in two STB decisions that Rail Term argues
describe what the STB considers to be a “rail carrier” under an act which the STB
administers.

However, this argument misses the point. In determining what constitutes a rail carier
under the RRA and RUIA, the threshold inquiry begins with what constitutes a rail carrier
subject to STB jurisdiction, but it does not end there. This is because the regulatory
schemes of the RRA ond ICCTA are not symmetrical.  Standard Office Buildings
Corporation v. United States, 819 F.2d 1371, 1378 (7Ih Cir. (1987). By virtue of the control
that it exercises over the movement of frains, Rail-Term is @ rail carrier within the
meaning of that ferm under the RRA and RUIA. To hold otherwise would allow for easy
erosion of the RRA and RUIA by parsing out interstate transportation by rail to non-
covered entifies.

Further, the Board finds that consideration of the all the subsections of the Railroad
Retirement Act's definition of "employer™ at 45 USC Section 231 {a) (1) makes clear that
‘congress envisioned a broad retirement program for employees playing many roles
within the railroad industry.” (see Herzog v. pg. 18 citing USRRB v. Fritz 449 U.S. 166 (1980)
which noted that the Act was intended to benefit people who pursued careers in the
rail indusiry.}

As the Seventh Circuit further stated in Herzoq:

Our colleagues in the District of Columbia Circuit have putit, The statute has a
“broad purpose” and a “protective character" Cheney RR. Co., 50 F.3d at
1078, As the judges of the District of Columbia Circuit also have said, the
legislative history supports a reading of the text that gives effect to Congress's
clear intent that this benefit statute “be construed broadly.” Id. at 1077-78.
Secondly, as we recognized in Livingston Rebuild Center, Inc. v. Railroad
Retirement Board, 970 F.2d 295, 298-99 (7'h Cir. 1992), the provisions of this
statutory scheme are not to be constrained by the business models common at
the time of the passage of the Act. Unless and until Congress deems otherwise,
they are equally applicable to today’'s raircad industry and the organizational
relationships of foday's business environment, which reflect, among other
factors, increased competition and the increased frequency of intrastate
commuter lines sharing trackage and other focilities with participants in the
Nation's interstate railway system. It is not unusual for an entity, the activities of
which generally do not involve interstate transportation, to perform a particulor
function that is an infegral part of interstate transportation by rail and that
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therefore is subject to the Acts. The RRA may have been enacted when all
funciions integral to inferstate transportation usually was performed by carriers or
their affiliates. Teday, the rail transportation industry has adopted other
efficiencies. Our duty nevertheless remains the same. We must apply the statute
To ensure individuals performing these infegral functions to intersiate Rail
fransportation is covered and thereby effectuate Congress's broad protective
purpose. (Herzog pgs. 19 and 20).

The Court's reasoning boilsters the Board's logic in finding Rail-Term to be a coversed
employer. Simply put, modern developments 1o the railroad industry's business model
were not contemplated at the fime of enactment of the Acts, The Court explained
that it is the duty of the Board to continue to apply the acts to ensure the inclusion of
individuals performing integral rail fransportation functions to be covered under the
Acts. 17 is therefore appropriate for the Board to find Rail-Term to be covered under the
Acts because its employees perform the integral rail function of dispatching services.

Next, Rail-Term argues that the Board’s relionce on selective Federal Railroad
Administration (FRA] regulations as a basis for jurisdiction is misplaced.  Roil-Term’s
argument alleges that the Board is ignoring some FRA regulations while placing undue
weight on others. Specifically, Rail-Term cites that the FRA regulates track safety
standards, railroad equipment standards, and locomotive safety standards and that
these entities that independently contract for these services have been found to be not
covered under the Acts administered by the Board. The Board notes that this argument
put forth by Rail-Term misses the fundamental logic behind the Board's finding. The
decisions cited by Rail-Term in its footnote 8 on page 15 of its Petition alf deal with
maintenance, repairs, training and certification, or development of crossing signals.
Although these services are integral to transportation by rall, they do not constitute
tfransportation by rail.  Through its dispatching function Raii-Term is moving frains in
interstate commerce which makes it a rail carrier subject to the RRA and RUIA.

Finally, Rail-Term argues that the Board erred in its previous coverage determination by
basing ils decision on precedent that is either inapposite or wrongly decided while
ignoring other precedent favorable to Rail-Term.  Rail-Term argues that the Board
should not have relied upon the Herzog case nor the SCRRA case in support of ifs
decision. Further, Rail-Term argues that if the Board would strictty apply the test for
independent contractor status as articulated in the case of Kelm v. Chicago, St. Paul,
Minneapolis and Omaha Railway company, 206 F. 2d 831 (8'h cir. 1953}, the Board
would conclude that the dispatchers employed by Rail-Term are not integrated into the
confracting rairoad’s operations and therefore not subject to the control of the
individuat railroads for whom Rail-Term performs dispatching services.

This argument by Rail-Term appears to miss the point of the Board's holding in its April 6,
2010 decision. Rail-Term argues in its Petition for Reconsideration that Rail-Term’s
dispatchers are not integrated info the operations of the client raircads and that its
dispatchers are not subject fo the conftrol of the client railroads. Rail-Term argues that
they are an independent confractor with numerous rail carrier clients.  Rail-Term points
out that its dispatchers report to a Rail-Term Supervisor and not to the client rail carriers.
Further, Rail-Term cited to a long list of administrative functions that Rail-Term itself
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provides to the employee dispatchers that further separates the dispatchers from the
individual rail carrier clients.

However, these assertions again miss the thrust of the Board's inifial decision.
Employees of Rail-Term are covered under the RRA and RUIA not by viriue of their
relationship to the contracting railroads, but by virtue of their employment relation with
Rail-Term, a rail carrier under the RRA and RUIA.

Even if Rail-Term were not considered a carrier under the RRA and RUIA,  Kelm would
not prevent its employees from being considered employees of the contracting carriers
which are also covered under the RRA and RUIA. This alternate theory was suggested
by the Management Member in his dissent in the initfial decision and was carefully
examined in that decision.

The Board finds that the dispatchers perform a service that is an inextricable part of the
rail carrier's mission.  The Board previously found that without the services of a
dispatcher, a rail carrier's trains cannot run. The job of a dispatcher is as critical te the
operafion of a railroad as is that of a locomotive engineer. Because dispatching is an
Inextricable part of the rail carrier’s fulfiling its common carrier obligation, the Board
continues to find for the reascns explained in our inifial decision that dispatchers who
work for Rail-Term could, in the alternative to Rail-Term being found to be a covered
employer under the Acts, be found 1o be employees of each railroad for which Rail-
Term provides dispatching services. The arguments set forth by Rail-Term distinguishing
and separating its dispatchers from the day to day administration of the rail carrier
clients are noted, but the Board finds that this administrative separation argument does
not address the central finding that the Board has determined that dispatching, in and
of itself, is an inextricakle part of the mission of a rail carrier.

In addition to the four main arguments in its Petition for Reconsideration, Rail-Term
argues that in the past, several “senior and now retired or dead Board officials” advised
Raii-terrn that it would not be regarded as a “covered employer.” Rail-Term argues
that it relied on this advice to its detriment, given the April 6, 2010 coverage decision
issued by the Board. The Board reminds Rail-Term that the agency cannot be estopped
from following the explicit fanguage of the Act by misinformation provided by one of its
employees. See Office of Personnel Management v. Richmond, 496 U.S. 414 {1990).
Even if Rail-Term had received a verbal opinion by a Board employee in the past that
the individual Board employee felt that Rail-Term would hot be considered a covered
employee, Rail-Term cannot prevent the Board from reaching the opposite conclusion.

Rail-Term alsc sought a stay of the proceedings while the Board's decision on
reconsideration was pending. The Board previously granted the stay with regard to
coverage under the RUIA. The Board concludes that RUIA coverage will begin with the
date of this decision on reconsideration.

Finclly, the Board notes that it issued a decision finding Rail-Term to be a covered
employer on April 6, 2010. Because upon inquiry Rail-Term commenced dispalching
services in the United States in good faith believing that the Board would not find them
covered under the RRA and RUIA, the Board modifies its initial decision and finds service
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creditable commencing May 1, 2006, the beginning of the four year period preceding
the first day of the month after the month in which the inittal decision was released, see
20 CFR 211.16.

. CONCLUSION

In summary, Rail-Term employs dispatchers fo perform contracted dispatching services
to a number of rail carrier clients. The Seventh Circuit and the Board have held that
train dispatching services are an inextricable part of a rail carier fulfiling its common
carrier obligation. further, the courts agree that the Board must construe the Acits
broadly o safisfy the Congressional intent of the Acts which has been found fo be that
employees performing integral services within the railroad industry are to be covered
under the Acts. Based on the above stated reasons, the Beard affirms on
reconsideration its initicl decision of April 6, 2010, and concludes that Rail-Term is a
caverad employer with respect to its train dispatching services.
On reconsideration, the Board's initial decision is affirmed.

Qriginal signed by:

Michael S. Schwartz

V.M. Speakman, Jr.

Jerome F. Kever
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JEROME F. KEVER
MANAGEMENT MEMBER
DISSENT

RAIL TERM CORPORATION

The majority’s decision does not contain any additional arguments that persuade me to alter my
position articulated in my dissent in the initial determination, by a majority of the Board, finding Rail
Term to be a covered employer under our Acts. Further, the majority’s finding that Rail Term is an
employer makes moot any further analysis or need to comment on attributing Rail Term employees as
employees of their rail carrier clients.

First, | must comment on a procedural aspect of this matter. Rail Term filed a petition on June 3,
2010 seeking a Declaratory Order from the Surface Transportation Board (STB) declaring Rail Term not
to be a rail carrier within the meaning of 49 U.5.C. 10102(5). On July 9, 2010, Rail Term filed a request
for reconsideration before this Board and noted that a petition had been filed before the STB. On
October 8, 2010, the STB denied the request citing the fact that the Railroad Retirement Board did not
refer this matter, or stay their decision, pending a determination by the STB as it did in H & M
[nternational Transportation, Inc. and American Orient Express Railway Co. (Rail-Term Corp. — Petition
for Declaratory Order, Docket No. FD 35381 (October 8, 2010},

While this Board did not formally stay — nor did petitioner specifically request a stay, the Board
did not immediately act upon the reconsideration request until it learned that the STB denied
Petitioner’s request. Reflecting on this, | believe we would have been better served had the Board
farmally stayed its proceedings in accordance with review of the STB. Certainly, it’s in the best interest
of the public to ensure that there is a level of consistency in interpretations of similar statutory
provisions amongst federal agencies. It may be useful in future cases to foster better communication
between our two agencies. This would certainly avoid the potential of competing interpretations should
the STB review this matter at a future date.

The substantive arguments contained in the majority’s decision, mirror those contained in the
initial determination but with updated results of the 7" Circuit Herzog decision and, as mentioned
above, the decision of the STB. However, as | discussed in my prior dissent, the Herzog decision does
not directly bear upon this matter since Herzog, in essence, became a carrier under our Acts as an
application of our prior Railroad Ventures determination. This stemmed from DART having owned the
tracks upon which interstate freight travels and assuming dispatching functions through its contractor
Herzog. Yet, a recent determination by the STB in the Florida Department of Transportation —
Acquisition Exemption — Certain Assets of CSX Transportation, Docket No. 35110 (December 15, 2010)
found that merely dispatching interstate freight traffic does not necessarily subject one to being a
carrier under the STB's jurisdiction. it cites a line of cases stemming from its determination in the “State
of Maine” case in 1991. This will undoubtedly present some confusion in interpreting the Herzog case
and applying it to other similar situations.
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While the majority cites a passage from the Herzog decision quoting the words “broad purpose”
and a “protective character” of the Railroad Retirement Acts, Herzog at p. 18, the Court in Herzog also
reaffirmed, that “Congress intended ‘carrier’ to have the same meaning in both these closely related
statutes and that the RRA statute therefore affords no broader coverage than the OCCTA.” (See, Herzog
at p. 13). Therefore, it belies common sense and precedent to find Rail Term to be a carrier where it
does not awn or lease tracks, own or lease rail cars or locomotives, and does not hold itself out to the
public as providing interstate transportation services. For these reasons, ! again must dissent.

Original signed by:

Jerome F. Kever, Management Member
1/21/11
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TITLE 45 — RAILROADS
CHAPTER 9 —RETIREMENT OF RAILROAD EMPLOYEES
SUBCHAPTER IV —RAILROAD RETIREMENT ACT OF 1974
Sec. 231. Definitions
For the purposes of this subchapter —
(a) (1) The term “employer” shall include -

(1)  any carmrier by railroad subject to the jurisdiction of the Surface
Transportation Board under Part A of subtitle I'V of title 49;

(1)  any company which is directly or indirectly owned or controlled
by, or under common control with, one or more employers as defined in paragraph (i} of this
subdivision, and which operates any equipment or facility of performs any service (except
trucking service, casual service, and the casual operation of equipment or facilities) in
connection with the transportation of passengers or property by railroad, or the receipt, delivery,
elevation, transfer in transit, refrigeration or icing, storage, or handling of property transported
by railroad;

(11) any receiver, trustee, or other individual or body, judicial or
otherwise, when in the possession of the property or operating all or any part of the business of
any employer as defined in paragraph (i) or (i1) of this subdivision;

(iv) any railroad association, traffic association, tariff bureau,
demurrage bureau, weighing and inspection bureau, collection agency and any other association,
burcau, agency, or organization which is controlled and maintained wholly or principally by two
or more employers as defined in paragraph (1), (i1), or (iii) or this subdivision and which is
engaged in the performance of services in connection with or incidental to railroad
transportation; and

(v) any railway labor organization, national in scope, which has been
or may be organized in accordance with the provisions of the Railway Tabor Act, as amended
(45 U.S.C. 151 et seq.), and its State and National legislative committees, general committees,
insurance departments, and local lodges and divisions, established pursuant to the constitution
ot bylaws of such of such organization.

(2) Notwithstanding the provisions of subdivision (1) of this section, the term
“employer” shall not include —

(i)  any company by reason of its being engaged in the mining of coal,
the supplying of coal to an employer where deliver is not beyond the mine tipple, and the
operation of equipment or facilities therefor, or in any of such activities, and

(i)  any street, interurban, or suburban electric railway, unless such
railway 1s operating as a part of a general diesel — railroad system of transportation, but shall not
exclude any part ot the general diesel-railroad system of transportation now or hereafter
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operated by any other motive power. The Surface Transportation Board is hereby authorized
and directed upon request of the Railroad Retirement Board, or upon complaint of any party
interested, to determine after hearing whether any line operated by electric power falls within
the terms of this paragraph.
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45 U.S.C. §231(d)(1(IXA)

(d) (1) An individual 1s in the service of an employer whether his service is
rendered within or without the United States if--

(1) (A) he is subject to the continuing authority of the employer to supervise
and direct the manner of rendition of his service, or (B) he is rendering
professional or technical services and is integrated into the staff of the employer, or
(C) he is rendering, on the property used in the employer's operations, personal
services the rendition of which is integrated into the employer's operations; and

(11) he renders such service for compensation, or a method of computing the
momnthly compensation for such service is provided in section 3(j) [45 USCS §
231005

(2) Notwithstanding the provisions of subdivision {1} of this subsection--

(1) an individual shall be deemed to be in the service of an employer, other than
a local lodge or division or a general committee of a railway-labor-organization
employer, not conducting the principal part of its business in the United States only
when he is rendering service to it in the United States;

(11) an individual shall be deemed to be in the service of a local lodge or
division of a railway-labor-organization employer not conducting the principal part
of its business in the United States only if (A) all, or substantially all, the
individuals constituting the membership of such local lodge or division are
employees of an employer conducting the principal part of its business in the
United States; or (B) the headquarters of such local lodge or division is located in
the United States; and

(11t} an individual shall be deemed to be in the service of a general committee
ol a railway-labor-organization employer not conducting the principal part of its
business in the United States only if (A) he is representing a local lodge or division
described in clause (A) or (B) of paragraph (ii); or (B) all, or substantially all, the
individuals represented by such general committee are employees of an employer
conducting the principal part of its business in the United States; or (C) he acts in
the capacity of a general chairman or an assistant general chairman of a general
committee which represents individuals rendering service in the United States to an
employer, but in such case if his office or headquarters is not located in the United
States and the individuals represented by such general committee are employees of
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an employer not conducting the principal part of its business in the United States,
only such proportion of the remuneration for such service shall be regarded as
compensation as the proportion which the mileage in the United States under the
jurisdiction of such general committee bears to the total mileage under its
jurisdiction, unless such mileage formula is inapplicable, in which case the Board
may prescribe such other formula as it finds to be equitable, and if the application
ot'such mileage formula, or such other formula as the Board may prescribe, would
result in the compensation of the individual being less than 10 per centum of his
remuneration for such service no part of such remuneration shall be regarded as
compensation.

(3) Notwithstanding the provisions of subdivisions (1) and (2) of this subsection,
an individual not a citizen or resident of the United States shall not be deemed to
be in the service of an employer when rendering service outside the United States
to an employer who is required under the laws applicable in the place where the
service 1s rendered to employ therein, in whote or in part, citizens or residents
thereof. For purposes of this subdivision, the laws applicable on August 29, 1935,
in the place where the service is rendered shall be deemed to have been applicable
there at all times prior to that date.
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TITLE 45. RAILROADS
CHAPTER 9. RETIREMENT OF RAILROAD EMPLOYEES
RAILROAD RETIREMENT ACT OF [974

45 USCS § 231¢

§ 2311, Railroad Retirement Board

(b) Powers and duties.

(5) The Board shall establish and promulgate rules and regulations to provide
{or the adjustment of all controversial matters arising in the administration of this
Act. All rules, regulations, or decisions of the Board shall require the approval of at
least two members, and they shall be entered upon the records of the Board, which
shall be a public record.
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TITLE 45. RAILROADS
CHAPTER 9. RETIREMENT OF RAILROAD EMPLOYEES
RAILROAD RETIREMENT ACT OF 1974

45 USCS § 231¢
§ 231g. Court jurisdiction

Decisions of the Board determining the rights or liabilities of any person under this
Act shall be subject (o judicial review in the same manner, subject to the same
limitations, and all provisions of faw shall apply in the same manner as though the
decision were a determination of corresponding rights or liabilities under the
Railroad Unemployment Insurance Act except that the time within which
proceedings for the review of a decision with respect to an annuity, supplemental
annuity, or lump-sum benefit may be commenced shall be one year after the
decision will have been entered upon the records of the Board and communicated
to the claimant.
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TITLE 45--RAILROADS

CHAPTER 11--RAILROAD UMEMPLOYMENT INSURANCE

Sec. 351. Definitiocns

For the purposes of this chapter, except when used in amending the
provisions of other Acts--

{a) The term "~ “employer'' means any carrier (as defined in
subsection (b) of this section), and any company which is directly or
indirectly owned or controlled by one or more such carriers or under common
control therewith, and which operates any equipment or facility or performs
any service (except trucking service, casual service, and the casual
operation of equipment or facilities) in connection with the transportation
of passengers or property by railroad, or the receipt, delivery, elevation,
transfer in transit, refrigeration or icing, storage, or handling of property
transported by railroad, and any receiver, trustee, or other individual or
body, judicial or otherwise, when in the possession of the property or
operating all or any part of the business of any such employer:
Provided, however, That the term ' “employer'' shall not include any
street, interurban, or suburban electric railway, unless such railway is
operating as a part of a general steam-railroad system of
transportation, but shall not exclude any part of the general steam-
railroad system of transportation now or hereafter operated by any other
motive power. The Surface Transportation Board is hereby authorized and
directed upon request of the Railroad Retirement Board, or upon
complaint of any party interested, to determine after hearing whether
any line operated by electric power falls within the terms of this
proviso. The term "~ “employer'' shall also include railroad associations,
traffic associations, tariff bureaus, demurrage bureaus, weighing and
inspection bureaus, collection agencies, and other associatieons,
bureaus, agencies, or organizations controlled and maintained wholly or
principally by two or more employers as hereinbefore defined and engaged
in the performance of services in connection with or incidental to
railroad transportation; and railway labor organizaticns, national in
scope, which have been or may be organized in accordance with the
provisions of the Railway Labor Act [45 U.S.C. 151 et seq.], and their
State and Naticnal legislative committees and their general committees
and their insurance departments and their local lodges and divisions,
established pursuant to the constitution and bylaws of such
organizations. The term "~ “employer'' shall not include any company by
reason of its being engaged in the mining of coal, the supplying of coal
to an employer where delivery is not beyond the mine tipple, and the
operation of equipment or facilities therefor, or in any of such
activities.

(b} The term "~ “carrier'' means a railroad subject to the
jurisdiction of the Surface Transpeortation Board under part A of
subtitle IV of title 49,
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45 USCS § 355
UNITED STATES CODE SERVICE

TITLE 45. RAILROADS
CHAPTER 11. RAILROAD UNEMPLOYMENT INSURANCE

45 USCS § 355

§ 355, Claims for benelits

(f) Review of final decision of Board by Courts of Appeals; costs. Any claimant, or
any railway labor organization organized in accordance with the provisions of the
Railway Labor Act, of which claimant is a member, or any base-year employer of
the claimant, or any other party aggrieved by a final decision under subsection (c)
of this section, may, only, after all administrative remedies within the Board will
have been availed of and exhausted, obtain a review of any final decision of the
Board by filing a petition for review within ninety days after the mailing of notice
ol such dectsion to the claimant or other party, or within such further time as the
Board may allow, in the United States circuit court of appeals [court of appeals] for
the circuit in which the claimant or other party resides or will have had his
principal place of business or principal executive office, or in the United States
Circuit Court of Appeals [Court of Appeals] for the Seventh Circuit or in the Court
of Appeals for the District of Columbia [United States Court of Appeals for the
District of Columbia]. A copy of such petition, together with initial process shall
forthwith be served upon the Board or any officer designated by it for such
purpose. Service may be made upon the Board by registered mail addressed to the
Chairman. A copy of such petition also shall forthwith be served upon any other
properly interested party, and such party shall be a party to the review proceeding.
Within thirty days after receipt of service, or within such additional time as the
court may allow, the Board shall file with the court in which such petition has been
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filed the record upon which the findings and decision complained of are based, as
provided in section 2112 of title 28, United States Code. Upon the filing of such
petition the court shall have exclusive jurisdiction of the proceeding and of the
question determined therein. It shall have power to enter a decree affirming,
modifyving, or reversing the decision of the Board, with or without remanding the
cause for rehearing. The findings of the Board as to the facts, if supported by
evidence and in the absence of fraud, shall be conclusive. No additional evidence
shall be received by the court, but the court may order additional evidence to be
taken before the Board, and the Board may, after hearing such additional evidence,
modify its hindings of fact and conclusions and file such additional or modified
findings and conclusions with the court, and the Board shalt file with the court the
additional record. The judgment and decree of the court shall be final, subject to
review as in equity cases.
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49 U.S.C. § 10102 : US Code - Section 10102: Definitions

In this part -

(6) "railroad" includes -

(A) a bridge, car float, lighter, ferry, and intermodal
equipment used by or in connection with a railroad;

(B) the road used by a rail carrier and owned by it or
operated under an agreement; and

(C) a switch, spur, track, terminal, terminal facility, and a
freight depot, vard, and ground, used or necessary for
transportation;

(9) "transportation" includes - _

(A) a locomotive, car, vehicle, vessel, warehouse, wharf,

pier, dock, yard, property, facility, instrumentality, or
equipment of any kind related to the movement of passengers or
property, or both, by rail, regardless of ownership or an
agreement concerning use; and

(B) services related to that movement, including receipt,
delivery, elevation, transfer in transit, refrigeration, icing,
ventilation, storage, handling, and interchange of passengers
and property;
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49 USC CHAPTER 211 — HOURS OF SERVICE (as amended by the Rail Safety Improvement
Act of 2008 (“RSIA 2008”), Public Law 110 --

Scc. § 21101, Definitions

Sec. § 21102. Nonapplication, exemption, and alternate hours of service regime
Sec. § 21103. Limitations on duty hours of train employees

Sec. § 21104, Limitations on duty hours of signal employees

Sec. § 21105, Limitations on duty hours of dispatching service employees

Sec. § 21106. Limitations on employee sleeping quarters

Sec. § 21107, Maximum duty hours and subjects of collective bargaining

Sec. § 21108. Pilot projects

Sec. § 21109. Regulatory authority

Sec. § 21101, Definitions mn this chapter —

(1Y —designated terminal means the home or away-from-home terminal for the assignment of
a particular crew.

(2) — dispatching service employee means an operator, train dispatcher, or other train
employee who by the use of an electrical or mechanical device dispatches, reports, transmits,

receives, or delivers orders related to or affecting train movements.

(3) - employee means a dispatching service employee, a signal employee, or a train
employee.
(4)  —signal employee means an individual employed by a railroad carrier who is engaged in

installing, repairing, or maintaining signal systems.

(5) — train employee means an individual engaged in or connected with the movement of a

100



train, including a hostler.
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§ 213.1 Scope of part.

(@) This part prescribes minimum safety requirements for railroad track that is part
of the general railroad system of transportation. The requirements prescribed in
this part apply to specific track conditions existing in isolation. Therefore, a
combination of track conditions, none of which individually amounts to a deviation
from the requirementsin this part, may require remedial action to provide for safe
operations over that track. This part does not restrict arailroad from adopting and
enforcing additional or more stringent requirements not inconsistent with this part.

(b) Subparts A through F apply to track Classes 1 through 5. Subpart G and 213.2,
213.3, and 213.15 apply to track over which trains are operated at speeds in excess
of those permitted over Class 5 track.

§ 214.1 Purpose and scope.

(@) The purpose of this part isto prevent accidents and casualties to employees
involved in certain railroad inspection, maintenance and construction activities.

(b) This part prescribes minimum Federal safety standards for the railroad
workplace safety subjects addressed herein. This part does not restrict arailroad or
railroad contractor from adopting and enforcing additional or more stringent
requirements not inconsistent with this part.
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Subpart A—General

§ 215.1 Scope of part.

This part prescribes minimum Federal safety standards for railroad freight cars.
§ 215.3 Application.

(a) Except as provided in paragraphs (b) and (c¢) of this section, this part applies to
each railroad freight car in service on:

(1) Standard gage track of a railroad; or

(2) Any other standard gage track while the car is being operated by, or is
otherwise under the control of, a railroad.

(b) Sections 215.15 and 215.303 of this part do not apply to any car:
(1) Owned by a Canadian or Mexican Railroad; and

(2) Having a Canadian or Mexican reporting mark and car numbet.
(¢) This part does not apply to a railroad freight car that is:

(1) Operated solely on track inside an industrial or other non-railroad installation;
or

(2) Used exclusively in dedicated service as defined in §215.5(d) of this part; or
(3) Maintenance-of-way equipment (including self-propelled maintenance-of-way
equipment) if that equipment is not used in revenue service and is stenciled in

accordance with §215.305 of this part.

(4) Operated in a passenger train and that is inspected, tested, maintained, and
operated pursuant to the requirements contained in part 238 of this chapter.
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TITLE 49 — TRANSPORTATION [ 49 CFR |

PART 216 — SPECIAL NOTICE AND EMERGENCY ORDER PROCEDURES:
RAILROAD TRACK, LOCOMOTIVE AND EQUIPMENT [ 49 CFR 216 |

Table of Contents

Subpart A — General

§ 216.1 — Application. [ Last updated on: 05/12/1999 |

'\\' 216,3 — Definitions, [ Last updated on: 05/12/1999 }
216.5 -~ Delegation and general provisions. | Last updated on: 05/27/2009 |
216.7 — Penalties, | Last updated on: 12/30/2008 |

ubpart B — Special Notice for Repairs

?; 16.11 — Special notice for repairs—railroad freight car. [ Last updated on:

09/30/1976 ]

§ 216.13 - Special notice for repairs—Ilocomotive, | Last updated on: 05/12/1999

f\j’"—(/‘.b

e

§ 216.14 — Special notice for repairs—passenger equipment. | Last updated on:
05/12/1999 |

¢ 216.15 — Special notice for repairs—track class. [ Last updated on: 09/30/1976 ]
§ 216.17 — Appeals. [ Last updated on: 04/23/2002 ]

Subpart  — Fmervency Order—Track

L4

S 2140. ”’1 — Notice of track conditions.

§.216.23 — Consideration of recommendation. | Last updated on: 04/23/2002 ]
5216, ’3“}' ————— Issuance and review of emergency order.

§ 216,27 — Reservation of authority and discretion.

Subpart A—General

§ 216.1 Application.

(a) This part applies, according to its terms, to each railroad that uses or operates—
(1) A railroad freight car subject to part 215 of this chapter;

(2) A locomotive subject to 49 U.S.C. chapter 207 (49 1].8.C. 20701-03); or

(3) Ratlroad passenger equipment subject to part 238 of this chapter.
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(b) This part applies, according to its terms, to each railroad owning track subject
to part 213 of this chapter.
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49 C.F.R. PART 221—REAR END MARKING DEVICE—PASSENGER,
COMMUTER AND FREIGHT TRAINS
Title 49 - Transportation

PART 221—REAR END MARKING DEVICE—PASSENGER,
COMMUTER AND FREIGHT TRAINS

Section Contents

Subpart A~—General

§221.1 Scope.

& 2713 Application.
82215 Definitions.

§ 221.7 Civil penalty.

& 221.9 Walvers.

& 22101 State regulation.,

Subpart B—Marking Devices

13 Marking device display.

A4 Marking devices,

15 Markane device inspection.

A6 Inspection procedure.

A7 Movement of defective equipment.

Appendix A to Part 22 [—Procedures for Approval of Rear End Marking Devices
Appendix B to Part 22 1-—Approved Rear Fnd Marking Devices

Appendix C to Part 22 1—Schedule of Civil Penalties'
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Authority: 49 U.S.C. 20103, 20107; 28 U.S.C. 2461, note; and 49 CFR 1.49.
Source: 42 FR 2321, Jan. 11, 1977, unless otherwise noted.
Subpart A—General

§ 221.1 Scope.
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This part prescribes minimum requirements governing highly visible marking
devices for the trailing end of the rear car of all passenger, commuter and freight
trains. So long as these minimum requirements are met, railroads may adopt
additional or more stringent requirements for rear end marking devices.

107



49 C.F.R. Subpart A—General
Title 49 - Transportation

Share |
Title 49: Transportation

PART 223-—8SAFETY GLAZING STANDARDS—[ OCOMOTIVES,
PASSENGER CARS AND CABOOSES

Subpart A—General
§ 223.1 Scope.

This part provides minimum requirements for glazing materials in order to protect
railroad employees and railroad passengers from injury as a result of objects
striking the windows of locomotives, caboose and passenger cars.
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49 C.F.R. PART 224—REFLECTORIZATION OF RAIL FREIGHT
ROLLING STOCK
Title 49 - Transportation|

PART 224—REFLECTORIZATION OF RAIL FREIGHT ROLLING
STOCK

Section Contents

Subpart A—General

2241 Purpose and scope.

2243 Applicability.

224.5 DPehnitions.

2247 Waivers.

2249 Responsibility for compliance.
224.11 Penaltes,

& 224 13 Preemptive etfect.

S 22415  Special approval procedures.

e

T LS B LT

subpart B—Application, Inspection, and Maintenance of Retroreflective
Material

]
e
Ras

1.101  General requirements.
EOS Characteristics of retroreflective sheeting.,
Sheeting dimensions and quantity.

i()6 Location of retroreflective sheeting.
4 107 Implementation schedule.

109 Inspection, repair, and replacement.

4 11] Renewal.
Appendix A to Part 224-—8chedule of Civil Penalties
Appendix B (o Part 224—Retlectorization Implementation Compliance Report
Appendix C to Part 224-—Guidelines for Electronic Submission of Reflectorization
impiementation Compliance Reports
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Subpart A—General
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(a) The purpose of this part is to reduce highway-rail grade crossing accidents and
deaths, injuries, and property damage resulting from those accidents, by enhancing
the conspicuity of rail freight rolling stock so as to increase its detectability by
motor vehicle operators at night and under conditions of poor visibility.

(b) In order to achieve cost-effective mitigation of collision risk at highway-rail
grade crossings, this part establishes the duties of freight rolling stock owners
(including those who manage maintenance of freight rolling stock, supply freight
rolling stock for transportation, or offer freight rolling stock in transportation) and
railroads to progressively apply retroreflective material to freight rolling stock, and
to periodically inspect and maintain that material. Freight rolling stock owners,
however, are under no duty to install, clean or otherwise maintain, or repair
reflective material except as specified in this part.

(¢) This part establishes a schedule for the application of retroreflective material to
ratl freight rolling stock and prescribes standards for the application, inspection,
and maintenance of retroreflective material to rail freight rolling stock for the
purpose of enhancing its detectability at highway-rail grade crossings. This part
does not restrict a freight rolling stock owner or railroad from applying
retroreflective material to freight rolling stock for other purposes if not inconsistent
with the recognizable pattern required by this part.
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49 C.F.R. PART 229—RAILROAD LOCOMOTIVE SAFETY STANDARDS
Title 49 - Transportation

PART 229—RAILROAD LOCOMOTIVE SAFETY STANDARDS

Section Contents

Subnart A—General

Scope,
9.3  Applicability.
29.4  Information colleciion.
Definitions,
2297 Prohibited acts.
2729 0 Movement of non-complyving locomotives.
229,11 Locomotive identification.
22913 Control of locomotives.
& 229 14 Non-MU conlrel cab locomotives.
& 22917  Accident reports.
§ 226,19 Prior warvers.
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Subpart B—Inspections and Tests

& 22921 Dailv inspection.

§ 22623 Periodic mnspection: General.
§229.25 Tests: Every periodic inspection,
22907 Annual tests.

229.29 Blennial tests.

22931 Main reservoir tests.

229.33 OQut-of-use credit.

L

Lo Lo s

Subpart C—Safety Reguirements

Ceneral Requirements

§ 22041 Protection against personal injury.
§ 22643 Exhaust and battery oases.

S 22945 General condition,

Brale Svstem

111



229.46

Lo

Brakes: General.

229.47

Emergency brake valve.

22549

Main reservoir svstem.

229.51

Aluminum main reservoirs.

229.53

Brake gauges.

229.55

Piston travel.

22957

Foundation brake cear.

ey L L L L D L

22959

Leakage.

Draft Svsfem

3 229.6]

Diralt system.

Supspension System

S 229.63  Lateral motion,

§ 22964 Plain bearings,

§ 279,65 Spring rigging.

8 272967 Trucks.

$ 229,69 Side bearings.

$ 22671 Clearance above top of rail,

§ 229.73  Wheel sets.

8 22675 Wheels and tire defects.

Flectrical Svstem

$ 22977 Current collectors.

§ 226,79 Third rail shoes.

§ 229 81 PEmersency pole: shoe insulation.

§ 220 83 Insulation or grounding of metal parts.
§ 22985 Doors and cover plates marked “Danger”.
§ 220 87 Hand-operated switches.

& 220,89 Jumpers; cable connections.

S 22091 Motors and generators.

internal Combustion Equipment
22993 Safety cut-off device,
22995 Venting.

22997 Grounding fuel tanks,
22999 Safety hangers.

229101 Engines,

L W00 O bon Lo

Steam enerators
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226103 Safe working pressure: factor of safety.
229.105 Steamn generator number,

229 107 Pressure gauve,

229,109 Safety valves,

226111 Water-ilow indicator.

229113 Warning notice,

MOAs L WO T O WO

Cabs and Cab Eguipment

8220 115 Slip/slide alarms.

$ 229117  Speed indicators.

& 220119 Cabs, floors. and passapewavys.
y 2748 121 Locomotive cab noise.

226123 Pilots, showplows, end plates.
226125 Headlights and auxiliary lights,
229,127 Cab liphts.

226,129 Audible warnimg device.
229131 Sanders,

229,133 Interum [ocomotive conspicuity measures

L

Loe

auxiliary external lights.

L beon bom bioe o Mo beon

220 135 FEwvent recorders.
229,137 Sanitation, general requirements,
220 139 Sanitation, servicing requirements.

L

L

Subpart D—Desion Reguirements

229141 Body structure, MU locomotives,

229201 xxx

229203 xxx

229205 XXX

220200 xxx

S 2297207 xxx

S 2297200 xxx

§ 229211 wxx

§ 226 213 xxx

S 229215 xxx

S 229217 xxx

Appendix A to Part 229—Form FRA 6180-49A
Appendix B to Part 229—Schedule of Civil Penalties'
Appendix C to Part 220—FRA Locomotive Standards—Code of Defecis

Lo Ls L il Wi
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Subpart A—General
§ 229.1 Scope.

This part prescribes minimum Federal safety standards for all locomotives except
those propelled by steam power.
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49 C.F.R. PART 230—STEAM LOCOMOTIVE INSPECTION AND
MAINTENANCE STANDARDS
Title 49 - Transportation

PART 230—STEAM LOCOMOTIVE INSPECTION AND MAINTENANCE
STANDARDS

Section Contents

Subpart A—Geneval

el

P b NS IS 2 B2

Cad s [l

Purpose and scope.
Applicability.
Implementation.
Penalties.
{ Preemptive effect.
Walvers.
Regponsibility Tor compliance.
0.8 Definitions.
0.9 Information collection.
0.10 [Reserved]
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Ceneral Inspection Reguirements

& 23011 Repair of non~complving conditions.

§ 230,12 Movement of non-complying steam locomotives.

Y 230,13 Dady imspection.

§ 230.14 Thirtyv-one {31) service dav inspection.

$ 230,15 Ninetv-two (92) service day inspection.

§ 230.16  Annual inspection.

¢ 230.17 _One thousand four hundred seventy-two (1472) service day inspection,

Recordlkeeping Reguirements

$ 230,018 Service days.

§ 230,19 Postng of FRA Form No. | and FRA Form No. 3.

5 230,20 Alteration and repair report for steam locomotive boilers.
S 23021 Steam locomotive number chanee.

§ 23002 Accident reports.

Subpart 3-—Boilers and Appurienances
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§ 230.23  Responsibility for general construction and safe workiog pressure.

Aiiewabie Stress
S 2530.24 Maximum aliowable stress.
3 230.25 Maximun allowable stress on stavs and braces

Strenoth of Matenals

8 230,26 Tensile strength of shell piates.

§ 23027 Maximuin shearing strenoth of rivets,
S 230.28 Higher shearing strength of rivets.

im;;wtmn and Repair

L 230,26 Inspection and repair.

30.30 Lap-ioint seam boilers,

0,31 Flues to be removed,

.52 Time and method of inspection.
30.33 Welded repairs and alterations.
30.34 Riveted repairs and alterations.
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E" i“f:ﬂ%;%ij re Testing of Boilers

- 230,33 Pressure testing,

230.36 Hvdrostatic testing of boilers.

230.37  Steam lest following repairs or alterations.

L

LT

[

Stavbolts

s 230,38 Telltale holes.

230.39  Broken stavbolts.

230, I-i} Tune and method of stavbolt testing.
23041 Flexible stavboits with caps.

S

T L

Steam Ganges

§ 230,42 Location of gauges,
§ 23043 Gauge siphon.

§ 230.44 Time ol testing.

§ 23045 Method of testing.
8

8

$ 230,40 Badge plates,
230,47 Botler number.

Satety Refief Valves
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§ 230,48 Number and capacity.
ég 230.49 Setting of safety relief valves.
& 230,50 Time of testing.

‘Water (¢lasses and Gauoe Cocls

$ 230.51 Number and location.

230.52 Water ¢lass valves.

230.53 Time of cleanine.

23 (_).54 Testing and maintenance.

230,55 Tubular type water and lubricator elasses and shields.
23036 Water glass lamps.

Lo
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injeciors, Feedwater Pumps, and Flue Plugss
§ 236.57  Injectors and feedwater pumps.
§ 230.58 Flue plugs,

Fusible Pluos
8 2530.59 Fusible plugs,

Mashine Boilers
& 230,60 Time of washine.
§ 230.61  Arch tubes, water bar tubes, circulators and thermic siphons.

Steam Pipes
8§ 230,62 Dry pipe,
8 230,03 Smoke box, steam pipes and pressure parts,

Steam Leaks
§ 230,64 Ieaks under lagaing.
1 230.65 Steam blocking view of engine crew,

Sitbpart C—=Steam Locomotives and Tenders

30.66  Desian, construction, and maintenance.
30.67__Responsibility for inspection and repairs,

§ 2
§ 2

Speed Indicators
& 230.08  Speedandicators.

Ash Pans
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§ 230.09

Ash pans.

E%z“ ake and Signal Equipment

230.70

Safe condition.

230,71

Orifice testing of compressors.

230.72

Testing main reservoirs.

230.73

Alr gauges,

230,74

Tiune of cleaning.

250.75

Stenciling dates of tests and cleaning.

3{).7’6

Piston travel.

Foundation brake gear,
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Leakagze,
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Train signal system.

Cahs, Warning Sienals, Sanders and Lights

& 230.80

Cabs.

\ 230 81

{_ab aprons.

\)

v 250,82

Zog

Fire doors.

2

$ 230.83

Cvlinder cocks.

Qs 230,84

P

Sanders

304.85

Audible warning device.

..&3 (il

3(.86

Required illumination.

Lo b Lo
B[ 19

’%G 87

Cab liohts.

Throtiles and Reversing Gear

§230.88

Throttles.

§ 230.89

Reverse gear.

Draw Gear and Draft Svstems

25 ') 9 O

Draw gear between steam locomotive

and tender

Chating irons.

Draw egear and draft systems,

Driving Gear

Pistons and piston rods.

§ 230,93
S 230.94

{rossheads,

8 230,95

Guides,

§ 230.96

Main. side, and valve motion rods.

& 23(.97

Crank pins.
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Hunning Lrear
§ 230,98 Driving, tralling. and engine truck axles.

& 230,99 Tender truck axles.

§ 25300100 Defects in tender truck axles and journals.
§ 236,101 Steam locomotive driving journal boxes.
S 2300102 Tender plain bearing journal boxes.
5230.103 Tender roller bearing journal boxes,

8 250,104  Driving box shoes and wedges,

$ 230,105 Lateral motion,

Trucks, Frames and Egualizing Svstem

3 "’f"‘(} 106 Steam Jocomotive frame.

& 230,107 Tender frame and body.

8 23 G ]Oé\ Steam locomotive leadine and trailing trucks,
S 230,109 Tender trucks.

82 )U 1 lﬂ Piiots.

8 23( SPring rigeing,

Wheels and Tires

§ 230,112 Wheels and tires.

Y 230,113 Wheels and tire defects.
S 230.114 Wheel centers.

Steam Locomotive Tanks

& ""%0 i 15 Feed water tanks,

$ 230.116 Ot tanks.

Appc,ndix A o Part 230-—Inspection Requirements
Appendix B to Part 230-—Diagrams and Drawines
Appendix C to Part 230—FRA Inspection Forms
Appendix D 1o Part 230—-Civil Penalty Schedule

Subpart A—General
§ 230.1 Purpose and scope.

This part prescribes minimum Federal safety standards for all steam-propelled
locomotives operated on railroads to which this part applies. This part does not
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restrict a railroad from adopting and enforcing additional or more stringent
requirements not inconsistent with this part.
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49 C.F.R. PART 233—SIGNAL SYSTEMS REPORTING REQUIREMENTS
Title 49 - Transportation

PART 233—SIGNAL SYSTEMS REPORTING REQUIREMENTS

Section Contents

§ 233.1  Scope.

§ 233.3  Application.

§ 2335 Accidents resulting from stenal failure.

& 233 7 Sienal failure reports.

8 2339 Reports.

8233011 Civil penalties.

§ 233153 Crimipal penalty

Appendix A to Part 233—Schedule of Civil Penalties’

§ 233.1 Scope.

This part prescribed reporting requirements with respect to methods of train
operation, block signal systems, interlockings, traffic control systems, automatic
train stop, train control, and cab signal systems, or other similar appliances,
methods, and systems.

121



49 C.F.R. PART 234—GRADE CROSSING SIGNAL SYSTEM SAFETY
Title 49 - Transportation '

PART 234—GRADE CROSSING SIGNAL SYSTEM SAFETY

Section Contents
Subpart A—General

Scope.
Application.
Preemptive effect,
Definitions.
Penalties.
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Subpart B—Reports

LT

234.7  Aceidents mvolving orade crossing sienal failure.
234.9 Grade crossing signal system failure reports,

Loy

Subpart {—Response to Reports of Warning System Malfunetion

234,101 Emplovee notification rules.

234,103 Timely response to report of malfunction.
234,105 Activation fallure.

234,106 Partial activation.

234107 False activation.

234.109 Recordkeeping.
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Subpart D—Maintepnance, Inspection, and Testing

Maintenance Standards
& 234 201  Location of plans.
& 254,203 Control circuits.
y 234 205 Operating characteristics of warning system apparatus.
34.207 Adpustment, repair, or replacement of component.
34.209 Interference with normal functioning of system.,
34211 Security of warning system apparatus.
34213 Grounds.
34215 Standby power svstem.,

17 Flashing light units.
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234219  Craie arm lights and Hehi cable.
234221 Lamp voltage.

234,223 (jate arm.

34.225  Activation of warnng system.
Train detection apparatus.
Shunting sensitivity.

Fouling wires,

Kail joints.

insulated rail joints.

Reverse switch cut-out eircult.
Tagging of wires and interference of wires or tags with signal
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’q _3 4.241 Protection of insulated wire: splice in underground wire.
§ 234,243 Wire on pole line and aerial cable.
§ 234.245 Signs.

Imneci‘i{;m and Tests 7
234.247 Purpose of inspections and tests; removal from service of relay or

’_L [Zared

evice failing to meet test requirements.
8234249 Ground tests.

& 234 251  Standbv power.

§ 234253 Flashing light units and lamp voltage.

9 234755  (rate arm and cate mechanisim.

g 234257 Warninge system operation.

8 234259 Warning time.

8 734261 Highway {raffic sienal pre-emption.

8 234,263 Relays,

§234.265 Timing relays and timing devices,

& 234 267 Insulation resistance tests, wires in trunking and cables,
§ 734 269  Cut-out circults.

§ 234,271 insulated rail joints, bond wires, and track connections.
8 234273 Results of inspections and tests,

Reguirements for Processor-Based Systems

b 234.275 Processor-based systems.

§ 234275 Processor-based systems.

Appendix A to Part 234—Schedule of Civil Penalties’

Appendix B to Part 234-—Alternate Methods of Protection Under 49 CFR
234 105(¢), 234,106, and 234.107(¢)
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Subpart A—General
§ 234.1 Scope.

This part imposes minimum maintenance, inspection, and testing standards for
highway-rail grade crossing warning systems. This part also prescribes standards
for the reporting of fatlures of such systems and prescribes minimum actions
railroads must take when such warning systems malfunction. This part does not
restrict a railroad from adopting and enforcing additional or more stringent
requirements not inconsistent with this part.
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49 C.F.R. PART 235—INSTRUCTIONS GOVERNING APPLICATIONS
FOR APPROVAL OF A DISCONTINUANCE OR MATERIAL
MODIFICATION OF A SIGNAL SYSTEM OR RELIEF FROM THE
REQUIREMENTS OF PART 236

Title 49 - Transportation

PART 235—INSTRUCTIONS GOVERNING APPLICATIONS FOR
APPROVAL OF A DISCONTINUANCE OR MATERIAL MODIFICATION
OF A SIGNAL SYSTEM OR RELIEF FROM THE REQUIREMENTS OF
PART 236

Section Contents
§ 235,10 Scope.

& 2383 Application.

§ 2355 Chanees requiring filing of application.

§ 235.7  Changes not requiring filing of application.

§ 2358 Relief from the requirements of part 236 of this title,
§ 2359 Civil penalty,

§ 235.10) Contents of applications,

§ 235.12  Additional required information-prings.

§ 235,13  Filing procedure,

& 135 14 Notice.

§ 23520 Protests.

Appendix A to Part 235—Schedule of Civil Penalties’

§ 235.1 Scope.

This part prescribes application for approval to discontinue or materially modify
block signal systems, interlockings, traffic control systems, automatic train stop,
train control, or cab signal systems, or other similar appliances, devices, methods,
or systems, and provides for relief from part 236 of this title.
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49 CFR 236.0 - Applicability, minimum requirements, and penalties.

Code of Federal Regulations - Title 49: Transportation

TITLE 49 - TRANSPORTATION
SUBTITLE B - OTHER REGULATIONS RELATING TO TRANSPORTATION

CHAPTER I - FEDERAL RAILROAD ADMINISTRATION, DEPARTMENT
OF TRANSPORTATION

PART 236 - RULES, STANDARDS, AND INSTRUCTIONS GOVERNING THE
INSTALLATION, INSPECTION, MAINTENANCE, AND REPAIR OF SIGNAL
AND TRAIN CONTROL SYSTEMS, DEVICES, AND APPLIANCES

236.0 - Applicability, minimum requirements, and penalties.

(a) Except as provided in paragraph (b) of this section, this part applies to all
railroads.

(b) This part does not apply to (1) A railroad that operates only on track inside an
installation that is not part of the general railroad system of transportation; or (2)
Rapid transit operations in an urban area that are not connected to the general
railroad system of transportation.

(¢) Where a passenger (rain is operated at a speed of 60 or more miles per hour, or
a freight train is operated at a speed of 50 or more miles per hour, a block signal
system complying with the provisions of this part shall be instalied or a manual
block system shall be placed permanently in effect which shall conform to the
following conditions: (1) A passenger train shall not be admitted to a block
occupied by another train except under flag protection; (2) No train shall be
admitted to a block occupied by a passenger train except under flag protection; (3)
No train shall be admitted to a block occupied by an opposing train except under
flag protection; and (4) A freight train, including a work train, may be authorized
to follow a freight train, including a work train, into a block but the following train
must proceed prepared to stop within one-half the range of vision but not
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exceeding 20 miles per hour.

(d) Where any train is operated at a speed of 80 or more miles per hour, an
automatic cab signal, automatic train stop or automatic train control system
complying with the provisions of this part shall be installed.

(e) Nothing in this section authorizes the discontinuance of a block signal system,
interlocking, traffic control system, automatic train stop, train control, or cab signal
system without approval of the Federal Railroad Administration.

(f) Any person (an entity of any type covered under 1 U.5.C. 1, including but not
limited to the following: a railroad; a manager, supervisor, ofticial, or other
employee or agent of a railroad; any owner, manufacturer, lessor, or lessee of
raillroad equipment, track, or facilities; any independent contractor providing goods
or services to a railroad; and any employee of such owner, manufacturer, lessor,
lessee, or independent contractor) who violates any requirement of this part or
causes the violation of any such requirement is subject to a civil penalty of at least
$550 and not more than $11,000 per violation, except that: Penalties may be
assessed against individuals only for willful violations, and, where a grossly
negligent violation or a pattern of repeated violations has created an imminent
hazard of death or injury to persons, or has caused death or injury, a penalty not to
exceed $27,000 per violation may be assessed. Each day a violation continues shall
constitute a separate offense. See appendix A to this part for a statement of agency
civil penalty policy.

(g) A person may also be subject to criminal penalties for knowingly and wilfully
making a false entry in a record or report required to be made under this part, filing
a false record or report, or violating any of the provisions of 49 U.S.C. 21311.

(h) The requirements of subpart H of this part apply to safety-critical processor-
based signal and train control systems, including subsystems and components
thereof, developed under the terms and conditions of that subpart.
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ORAL ARGUMENT SCHEDULED ON OCTOBER 24, 2011

IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Rail-Term Corp., )
Petitioner )

V. ) No0.11-1093
United States Railroad )
Retirement Board, Respondent )

REPLY BRIEF OF PETITIONER-APPELLANT
RAIL-TERM CORP.

STATEMENT OF FACTS

In the Statement of Facts included with its brief, the Railroad Retirement
Board (“RRB” or “the Board") quoted from a letter dated September 7, 2006, from
Rail-Term Corp.’s" Executive Vice President Francois Prenovost stating that he
had contacted the Board in 2004 “for information on how to join the RRB.” J.A.
10. The Board asserted that “there is no evidence in the record that in the period
from Rail-Term’sinitial contact with the Board in 2004 to Mr. Wolfe's |etter of
August 14, 2006, that any attorney or other representative from Rail-Term
contacted [any office of the Board] for any sort of formal declaration or

confirmation of the company’s[status asarail carrier.]” RRB Brief at 5.

1 Hereafter “Rail-Term”



The RRB mischaracterized Rail-Term’ s efforts to obtain a status
determination under the applicable statutes when Rail-Term contacted the RRB. In
that regard, Rail-Term asks the members of this Court to think of how they would
have proceeded as business people, not as lawyers or judges, when confronted with
asimilar issue.

In response to the RRB’ s version of the facts, Mr. Prenovost has advised his
counsel that in 2004 he planned to hire five people and that he inquired of the first
Board agent with whom he spoke if Rail-Term could, in hiswords, “sign up” [i.e.
become subject to the Board' s jurisdiction under the Acts]. The Board' s agent
advised that was not likely but in response to Mr. Prenovost’ s insistence, he
recommended that Mr. Prenovost speak to an in-house specialist. Upon further
inquiry, the in-house specialist “told me to forget it, as | [Rail-Term] did not meet
the basic requirements.” That specialist never suggested that Rail-Term make a
formal request asit was clear to the RRB agent and specialist that the company
would not be able to be covered under the Acts.

At that point Mr. Prenovost concluded that Rail-Term would need to go to
“plan B” and set up a401K plan that would be sufficiently competitive to enable
the company to attract qualified employees. Alternatively, Rail-Term would hire

people off the street and train them from scratch at great cost.



Before pursuing the non-RRB business model, Mr. Prenovost asked the
company’s lawyers for alegal opinion as he wanted to insure that counsel for the
company’ s reading of the Act tracked that of the Board' s specialist. The company
counsel’s statutory analysis reached the same conclusion as that given by the
Board's specialist. JA. 10-11.

Rail-Term needed to act quickly inasmuch as time was of the essence with
respect to potential customers requesting service. As areasonable business
person, Mr. Prenovost rationally concluded there was no reason to go through the
expense and time® associated with attempting to establish that the Board's
specialist was wrong.

1.

SUMMARY OF ARGUMENT

Thisjudicial review proceeding involves abasic issue of statutory
interpretation: whether Rail-Term, a non-railroad company which is not a“rail
carrier,” does not own or operate any trains or railroad equipment, and does not
hold itself out to the general public asacommon carrier isa“rail carrier” and

hence a*“ covered employer” subject to jurisdiction under the Railroad Retirement

2 Rail-Term has already expended over $175,000 in legal fees and other

expenses dealing with thisissue. JA. 82.
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Act (“RRA") and the Railroad Unemployment Insurance Act (“RUIA”).® The
Board’ s decision at issue is not entitled to deference because it contradicts the plain
language of the statute. Furthermore, the Board ignored the substantial evidence
submitted by Rail-Term describing the nature of its business and operations
including its relationship with its railroad customers in finding coverage under
these laws. The Board’ s decision contains numerous errors of law including
incorrect interpretations of the |.C.C. Termination Act (“ICCTA”) administered by
the Surface Transportation Board (“STB”). Finally, the Board’'s decision failsto
explain why it departed from longstanding agency and court precedent in
determining that Rail-Term is subject to its jurisdiction.

[1.

ARGUMENT

A.

THE BOARD’S DECISION ISNOT ENTITLED TO DEFERENCE
UNDER THE FACTS AND CIRCUMSTANCES OF THIS CASE

This proceeding involves a basic issue of statutory interpretation: whether
Rail-Term, anon-railroad company which isnot a*“rail carrier,” does not own or
operate any trains or railroad equipment, and does not hold itself out to the general

public as a common carrier but provides contractual dispatching services for

3 45 U.S.C. 8§ 231(a)(1)(i) and 45 U.S.C. 88 351(a) and (b), respectively.
Hereafter cited as “the Acts.”



railroad customers, isa*“rail carrier” and hence a*“covered employer” under
section 1(a)(1) of the RRA, 45 U.S.C. § 231(a)(1)(i) and section 1(a) and (b) of the
RUIA, 45 U.S.C. 88 351(a) and (b). The Board would have this Court believe that
its decision is entitled to deference under the two part analysis articulated in
Chevron U.SA. v. National Res. Def. Council, 467 U.S. 837, 842-3, 104 S. Ct.
2778, 2781-2 (1984) (hereafter cited as Chevron). The Board argued that its
decision meets the first test because the RRB’ s interpretation is based on the
statutory language and Congressional intent as expressed in the legislative history.
Hedging its bets, the Board asserted further that if the Court should find ambiguity
in the statutory language it could still accept the Board' s ruling as a permissible
interpretation under Chevron given that the RRB alluded to selective portions of
the legidlative history of the Acts in reaching its determination.

Rail Term vehemently disputes the Board’ s assertion that its decision is
entitled to deference under Chevron. Any statutory analysis necessarily begins
with the plain language of the statute. Deanv. United States, U.S._ , 129 S. Ct.
1849, 1853, 2009 LEXI1S 3300 (2009).

The RRA states ssimply that the term “employer” shall include

(1) “any carrier by railroad subject to the jurisdiction of the Surface
Transportation Board... or

(2) any company which isdirectly or indirectly owned or controlled by,
or under common control with, one or more employers as defined in
paragraph (i) of this subdivision, and which operates any equipment or



facility or performs any service....in connection with the transportation
of passengers or property by railroad.” 45 U.S.C. 88§ 351aand b.

The Board has conceded that Rail-Term is not “an employer” under the second part
of this statutory test. Initial Decision at 3; J.A. at 33. Asto thefirst part of the
statutory test, the Board’ s decision is not entitled to deference because it disregards
the plain language of the statute. Nowhere does the statute or the pertinent
regulations regard an entity that performs railroad-like services as “a covered
employer.” Rail-Term obviously does not qualify under these statutory standards
becauseitisnot a*“carrier by railroad” or a“rail carrier.” It does not furnish rail
service to anyone, does not own any rail lines or equipment, does not employ any
one capable of operating trains, does not operate any trains under contract to others
or for its own account, and has never sought, et alone, obtained any authority from
the STB to providerail service.*

Initsinitial brief Rail-Term cited law in this Court holding that words will

be given their common dictionary meaning.” Rail-Term then cited two common

4 In fact it sought a declaratory ruling from the STB that it was not arall

carrier subject to that agency’ s jurisdiction. Rail-Term Cor p.-Petition for
Declaratory Order, FD 35381, STB served October 12, 2010 (the STB declined to
grant that relief because it was reluctant to interfere with arelated proceeding
before another federal agency, the Railroad Retirement Board (Retirement Board)
and noting that another case presenting a similar issue was on appeal to the United
States Court of Appealsfor the Seventh Circuit.

> See, e.g., Day v. Veneman, 315 F.3d 297 (D.C. Cir. 2003) and Ass n of
Communs. Enters. v. FCC, 253 F.3d 29 (D.C. Cir. 2001).
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dictionary definitions of the word “railroad” to show that an entity that does not
own any rail lines, facilities, or railroad property or equipment of any kind or
provide rail service or operate trains of any sort could not be considered a“carrier
by railroad,” “arail carrier,” or a“railroad.” Rail-Term Initial Brief at 18-19. As
with many of Rail-Term’'s arguments, the Board offered no response.

Where, as here, Congress has directly addressed the question at issue that
should be the end of the matter. Itisfor the court aswell asthe agency to give
effect to the unambiguously expressed intent of Congress. Chevron, supra.
Moreover, under the law of this Circuit agency rulings interpreting statutes of other
agencies such asthe ICCTA are not entitled to deference under Chevron. See,
Johnson v. United States R.R. Retirement Bd., 969 F.2d 1082, 1088-89 (D.C. Cir.
1992), cert. denied, 113 S. Ct. 1842 (1992) (holding that the Board' s interpretation
of the relationship between the RRA and the Social Security Act is not entitled to
deference). Accordingly, where the Board’ s analysis requires the interpretation of
another agency’s statute such asthe ICCTA and terms such as “rail carrier,”
“carrier by railroad,” and “railroad” as defined there, this Court must review the
RRB’ s decisions de novo. The RRB’sinterpretation is not entitled to deference for
the ssmple reason that it ignores the clear statutory language.

Perhaps fearful that its “language of the statute” argument won'’t stand up on

appeal, the Board devoted roughly six pages of its substantive 26 page argument to



along dissertation as to why its interpretation of the statute is“permissible.”
Central to this argument was a discussion of the legidlative history of the current
RRA and previous versions of the law.

While the Board repeatedly claimed that Congress envisioned the Railroad
Retirement system as “a broad retirement program for employees playing many
roles within the railroad industry,” the term “employer” cited in those statutes
hinged on the existence of an entity that was either “any carrier” or a“carrier by
railroad.” RRB brief at 16-18. Thefallacy of the Board’' s argument was that it did
not and could not cite to any language stating that a non-railroad entity providing
services to the railroad industry was either a“rail carrier” or a“carrier by rail” or
for that matter an “employer” for RRA purposes. Moreover, the authority it cited
for the proposition that the RRA intended to bring within coverage of the Acts
“substantially all those organizations which are intimately related to the
transportation of passengers or property by railroad in the United States’ consisted
of abook on the history of railroad retirement legislation, the testimony of a
railroad labor witness at a legidlative hearing, and legislative history not relevant to

the Board' s interpretation of the statutory language. RRB brief at 16-18. The best



the Board could do to support its position was to cite to several cases® that are
either irrelevant to or easily distinguishable from the facts in the instant
proceeding.

B.

THE BOARD’S DECISION DOES NOT REFLECT THE
SUBSTANTIAL EVIDENCE SUBMITTED BY RAIL-TERM

In support of its position that it isnot a“rail carrier,” “carrier by railroad,” or
a‘“railroad,” Rail-Term submitted detailed evidence about the servicesit provides
to itsrailroad customers. These documents included Rail-Term’s correspondence
with the Board and agreements between Rail-Term and two of itsrailroad
customers. This evidence described the company’ s history, business lines,
operations, and key personnel. It explained in detail the reporting relationships
between Rail-Term and its employees, between Rail-Term and its carrier
customers, and between Rail-Term’ s dispatching employees and the employees of
its carrier customers. JA. 10-11, 14-18, 23-26, 27-30, 99-101, 106-133. This
evidence demonstrated clearly that Rail-Term employees are not subject to the

control, supervision, and direction of its customers as to the manner of

performance of Rail-Term’swork. JA.11, 24-26, 28-30, 99-101, 106-133. Thus

® Sandard Office Building Corporation v. United Sates, 819 F.2d 1371 (7"
Cir. 1987); Herzog Transit Servicesv. United States Railroad Retirement Board,
624 F.3d 467 (7" Cir. 2010); United States Railroad Retirement Board v. Fritz,
449 U.S. 166 (1980); and Livingston Rebuild Center, Inc. v. Railroad Retirement
Board, 970 F.2d 295 (7" Cir. 1992).



Rail-Term does not meet the requirement of subsection (A) of section 1(d)(1) of
the RRA. Furthermore, the evidence demonstrated that Rail-Term is a contractor
engaged in an independent trade or business and therefore outside the scope of the
Board' s coverage under the key precedent normally applied by the Board
articulated in Kelmv. Chicago, &. P., M. & O. Ry. Co., 206 F.2d 831 (8" Cir.
1953). JA.99-101, 106-133. Accordingly, Rail-Term does not satisfy the
requirements of subsections (B) and (C) of section 1(d)(1) of the RRA.

Instead of analyzing that evidence to determine whether Rail-Term met the
Kelm test as an independent contractor, the Board in decisions and again in its brief
curtly dismissed Rail-Term’ s evidence and arguments. It repeatedly rejected Rail-
Term’ s position observing that train dispatching is such an “inextricable part” of
the actual motion of trains and therefore an “inextricable part” of fulfilling a
railroad’ s common carrier obligation that it need not apply the Kelmanalysis. In
observing that dispatching covers two basic types of railroad functions namely
train operations and maintenance activities, the Board noted as justification for its
coverage that train operations are extensively regulated by the Federal Railroad
Administration (“FRA”) under the Hours of Service Act and the agency’s
regulations. Yet it failed to explaininitsdecisonsand againinits brief how it
could find contractors performing various types of maintenance activities outside

its coverage despite the fact that they are also heavily regulated by the FRA while
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holding Rail-Term subject to itsjurisdiction. These other activities such as track,
signal, and equipment maintenance are just as essential to arailroad’ s ability to
perform its common carrier obligations as are dispatching services.

The Board also made light of the fact that the railroad industry’ s General
Code of Operating Rules (“GCOR”) permit railroads to operate trains at lower
speeds without the services of adispatcher. Rail-Term'’s brief had inadvertently
and incorrectly represented the top speed at which trains could be operated without
adispatcher as 10 mph. Rail-Term Initial Brief at 21. Subsequent to the
preparation of the initial brief, Rail-Term advised undersigned counsel that the top
speed for dispatcher-less operation was 20 mph resulting in a much greater number
of train operations. The Board' s response was to note that “enough of Rail-Term'’s
clients do [the Board’ s emphasis] operate at speeds requiring the services of a
dispatcher and that 75% of Rail-Term’srevenue is derived from providing
dispatcher service. RRB Brief at 24-25. Presumably, the point of the Board's
response was once again to show how “integral” dispatching is to the fulfillment of
arallroad’ s common carrier obligations that it cannot be contracted out to athird
party outside the jurisdiction of the Board and the Acts. However, the premise
behind the Board' s conclusion is flawed. The Court should take judicial notice of
the fact that a substantial, perhaps overwhelming, number of short line railroad

operations are conducted no more frequently than once per day and at speeds of
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less than 20 mph so dispatching is not always necessary for a short line railroad to
meet its common carrier obligations. All of Rall-Term’s existing customersinside
the United States are either short line or regional railroads.”

Finally, the most egregious example of the flawed “substantial evidence’
upon which the Board purported to reach its decision was the Board’ s response to
Rail-Term’s assertion that it isnot arail carrier because it does not provide any
services, transportation or otherwise, to the public at large. The Board noted:

“...according to itswebsite...Rail-Term lists at |east eleven rail

carrier clientsin the United States for whom it providesrail

dispatching services. Respondent Board maintains that thisis

substantial evidence that Rail-term is offering its services to the public

at large. That fact, when combined with the fact that Rail-Term’s

dispatchers have the ultimate control over the movement of the trains

of itsrail carrier customers, led to the Board’ s decision that Rail-Term

was itself arail carrier within the definition of an employer under the

[Acts].” RRB brief at 26-7.

But the test for determining whether an entity isa“rail carrier” and therefore “an
employer” for Railroad Retirement coverage purposesis under the ICCTA
administered by the STB. It is“aperson providing common carrier railroad
transportation [emphasis supplied] for compensation...offering service to the

general public.” DesertXpress Enterprises, LLC-Petition for Declaratory Order,

FD 34914, STB served June 27, 2007. The fact that Rail-Term may be holding

! A regional railroad is larger than a short line typically either having more

than $20 million in annual railroad operating revenues (aclass |1 railroad under
STB regulations at 49 C.F.R. Part 1201, 1-1, General Instructions, classification of
carriers) or serving several states.
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itself out to provide dispatching serviceto “railroads’ does not make it acommon
carrier or arail carrier. By the Board’ s reasoning any vendor offering service to
railroad clients including professionals such as lawyers, accountants, and
consulting engineers could be considered common carriers and therefore subject to
the Acts under the Board' srationale! The fact is that times change but the Board
has remained a New Deal erainstitution frozen in time.

C.

THE BOARD’S DECISION CONTAINS
SUBSTANTIAL ERRORS OF LAW

Contrary to its representations, the Board' s decisions contain several errors
of law. Aside from its characterization of Rail-Term as a“common carrier”
because it holds out its dispatching services to the railroad industry, the Board
erred in its decisions and again in its brief in its pronouncements on the state of
ICCTA law. According to the Board,

“...the threshold inquiry may begin with what constitutes arail carrier

subject to STB jurisdiction, but it does not end there. The regulatory

schemes of the Acts and the ICCTA are not symmetrical... [w]hile the

Board affords significant weight to |CC and/or STB decisions when

making employer determinations, the RRB and STB are two entirely

different entities with different purposes.” RRB Brief at 27.

Y et the 7" Circuit in the Herzog Transit case so heavily relied upon by the Board
stated,

We turn first to the phrase “ carrier by railroad.” The RRA provides no
definition of thisterm. Notably, however, the [ICCTA] which

13



delineates the jurisdiction of the [STB] defines “rail carrier” asa (sic)

“a person providing common carrier railroad transportation for

compensation.” 49 U.S.C. § 10102 (emphasis supplied). The RRB

seemed to assume, and we see no reason to disagree, that Congress

intended “carrier” to have the same meaning in both of these closely

related statutes and that the RRA statute therefore affords no broader

coverage than the ICCTA. 624 F.3d 467 at 473.

Soinfactitisthe ICCTA and the STB’s decisions thereunder that define what isa
“rail carrier” or a“carrier by railroad” upon which the term “employer” hinges for
the purpose of the Acts.

Rail-Term cited in its brief this Circuit’ s fairly recent decision in
Brotherhood of Railroad Sgnalmen Et Al v. Surface Transportation Board, 638
F.3d 807, 2011 U.S. App. LEXIS 6300 (slip op. 2011), upholding an STB decision
approving the purchase of an actively operated rail line by the Massachusetts
Department of Transportation. That case not only contained a discussion of
common carriage but it noted that the acquiring entity could assume responsibility
for maintaining and dispatching freight operations under certain circumstances
without becoming a“rail carrier” subject to the STB’s acquisition jurisdiction. See

discussion at 638 F.3d at 813-815.2 Instead of responding to Rail-Term'’ s citation

of this case, the Board summarily replied without explanation “it is the position of

8 The STB itself has held that an entity can acquire railroad assets and selected

responsibilities as to those assets such as track maintenance and dispatching of
freight and passenger service without jeopardizing its noncommon carrier status.
Md. Transit Admin.—Pet’n for Declaratory Order, FD 34975, STB served Sept.
19, 2008, slip op. at 4-5.
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Respondent that this case is distinguishable and not relevant to the issue before this
Court.” RRB Brief at 29.
D.

THE BOARD’S DECISION FAILSTO PROVIDE A RATIONAL
EXPLANATION FOR ITS DEPARTURE FROM PRECEDENT

In its petition for reconsideration before the Board and again in itsinitial
brief before this Court, Rail-Term cited a series of Board decisions’ where the
agency ruled that parties furnishing services to the railroad industry were
independent contractors under the Kelm criteria. In each case cited the Board
carefully construed the facts under the three part statutory test discussed in Kelm.
The Board ruled that the entity was not a“covered employer” under the Acts
where it found that the contractor was not under the control, supervision, or
direction of the service recipient as to the outcome of the work and/or the manner
of performance of the work or was found to be engaged in an independent trade or
business.

The failure of the Board to analyze the Rail-Term facts under Kelm was not
just asubstantial error of law. It represented an unexplained and incomprehensible

departure from long established precedent. Asthis Circuit has held,

’ B.C.D. 95-78, Tryban Rail Service, Inc.; B.C.D. 93-07, Gulf Rail Car
Company; B.C.D. 06-21, JA d/b/a The“ A" Team; B.C.D. 03-60, Rail-Scale, Inc.
and Southwest Sgnal Engineering Company; and B.C.D. 95-40, Transportation
Certification Services, Inc.
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an agency must follow its precedents or provide a reasoned
explanation for its departure. National Fed' n of Fed. Emples., Local
951 v. FLRA, 412 F.3d 119, 120, 124 (D.C. Cir. 2005).... “An agency
acts arbitrarily and capricioudly if it ‘reversesits position in the face
of aprecedent it has not persuasively distinguished,” citing Louisiana
Pub. Serv. Comm'nv. FERC, 337 U.S. App. D.C. 312, 184 F.3d 892,
897 (D.C. Cir. 1999) and Motor Vehicle Mfrs. Ass nv. Sate Farm
Mut. Auto. Ins. Co., 463 U.S. 29, 57, 77 L. Ed. 2d 443, 103 S. Ct.
2856 (1983) (‘An agency’sview of what isin the public interest

may change, either with or without a change in circumstances. But
an agency changing its course must supply areasoned

anaysis....” (internal quotation omitted)), and if it failsto
‘consider...all the relevant factors’ in reaching its decision.” New
York Cross Harbor Railroad v. Surface Transportation Board, 374
F.3d 1177, 1181 (D.C. Cir. 2004).

Here the Board cited and even discussed Kelmin both its decisions and in its brief.
But it concluded by stating “the central question to be answered is whether Rail-
Term’s employees are subject to the control of Rail-Term’s carrier clients.”
However, the evidence submitted conclusively demonstrates that Rail-Term'’s
employees are not subject to control by its carrier clients but only by Rail-Term
management. J.A. 23-26, 28-30, 99-101, 106-133. Nevertheless, asthe Board
itself admitsin its brief “under an Eighth Circuit decision [Kelm] consistently
followed by the Board, these tests do not apply to employees of independent
contractors performing services for arailroad where such contractors are engaged
in an independent trade or business.” RRB Brief at 30. Because of the nature of

the services performed for the railroad customers, the Board concluded that those
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railroads could not surrender control and supervision over Rail-Term employees
even if that was directly contrary to the facts.

Accordingly, and without explanation, the Board has refused to apply long
standing precedent including agency rulings and the Kelm case as well asthe
provisions of section 1(d)(1) of the RRA in determining Rail-Term’s status under
the Acts.

V.

AMERICAN TRAIN DISPATCHERS' BRIEF

On August 3, 2011, the American Train Dispatchers Association (“*ATDA™),
alabor union representing individuals who dispatch trains for most of the nation’s
major railroads, filed a brief in support of the Board as amicus curiae.’® Rail-Term
filed areply urging its rejection on the grounds that the ATDA was not a party to
proceedings before the Board and it represents dispatchers who work for railroad
common carriers. Without waiting for the Court to act on its Motion, ATDA
submitted a brief urging the Court to uphold the Board’ s decision.

AsRail-Term notesin its Initial Brief, there is an old saying that there are
frequently two reasons for every action taken: the real one and the one that sounds
good. While RRB’s brief obliquely suggested an extra statutory policy

justification for its decision, ATDA stated it clearly:

10 On September 2, 2011, the Court granted ATDA’ s request to file an amicus
brief.
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“ Attempts by Rail-Term and other contractorsto perform these

services outside the purview of the [Actg] ...threatens the viability of

the RRA and RUIA system which covers all other employeesin the

country who perform transportation services for the nation’ s railroads

and which Congress decided was essential to the nation’s economy.”

ATDA brief at 1.

In short ATDA seeks to intervene in these proceedings because it is concerned that
contractors such as Rail-Term could “erode”’ the employee base from which the
Railroad Retirement system draws revenue to fund its benefits.

The gist of ATDA’sargument istwo-fold. Firgt, train dispatching is such a
“safety-sensitive” responsibility that it cannot be contracted out to entities such as
Rail-Term. Second, the statute must be applied to ensure that individuals
performing these integral functions[i.e., train dispatching] to interstate
transportation are covered and thus effectuate what ADTA characterized as

Congress's “broad protective purpose.”

However, ATDA’s arguments fail under closer scrutiny. Whiletrain
operations and therefore dispatching are indeed “ saf ety-sensitive” so are other
activities such as train, signal, and equipment maintenance that are commonly

contracted out by even the largest railroads to entities that are not subject to the

Acts. !

" B.C.D.95-78, Tryban Rail Service, Inc.; B.C.D. 93-07, Gulf Rail Car
Company; B.C.D. 06-21, JA d/b/a The“ A” Team; B.C.D. 03-60, Rail-Scale, Inc.
and Southwest Sgnal Engineering Company; and B.C.D. 95-40, Transportation
Certification Services, Inc., al cited and discussed in the portion of the brief
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Regarding ATDA'’ s second argument, ATDA does not represent the interests
of Rail-Term’'sfew (five to seven) employees handling dispatching duties for client
railroads out of its Rutland, VT, office. By itsown admission, ATDA generdly
represents unionized dispatchers employed by the larger railroads known as “ class
| carriers.” Rail-Term’s dispatchers are not unionized and do not work for rail
carriersof any size. Infact, Rail-Term does not seek to employ individuals who
work for or have worked for rail carriers. So, contrary to ATDA'’ s assertions, Rail-
Term’ s dispatching business does not, in fact, entail taking people out of the
Railroad Retirement system or jeopardizing its financial integrity. Any suggestion
that a contractor such as Rail Term, which employs only afew dispatchers, could
erode the financial integrity of the Railroad Retirement system isludicrous.

In support of its argument that the Board has followed its case law in
holding Rail-Term subject to the Acts, ATDA cited several Board and court

decisions.”” However, ATDA’sanalysisislegally incorrect. It does not even cite

responding to the Board. Rail-Term notes that Transportation Certification
Services, Inc., involving afirm that trained personnel for such heavily regulated
“safety-sensitive functions” as locomotive engineers and trainmen, the Board
analyzed respondent Transportation Certification Services, Inc., under the three
part Kelmtest and concluded that respondent did not meet the “control test”
inasmuch as it performed services for many different clients.

12 Notably, B.C.D. 02-12, Southern California Regional Rail Authority
Segregation of Dispatching Department (2002); B.C.D. 09-53, Employer Status
Determination Decision on Reconsideration, Trinity Railway Express-Train
Dispatching Herzog Transit Services, Incorporated, slip op., October 28, 2009,
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or discuss the two pertinent provisions of the RRA which define whether an entity
performing service for the railroad industry is subject to the Board' s jurisdiction.
To be subject to the RRA, an employer shall be

(1) “any carrier by railroad subject to the jurisdiction of the
Surface Transportation Board... or

(2) any company which isdirectly or indirectly owned or
controlled by, or under common control with, one or more
employers as defined in paragraph (i) of this subdivision, and
which operates any equipment or facility or performs any
service....in connection with the transportation of passengers or
property by railroad.” 45 U.S.C. 88 35laand b.
ATDA can not refute Rail-Term’s argument that the plain meaning of the statute
governs and that Rail-Term is not arailroad or arail carrier under the statute
because it does not hold out to the public to conduct common carrier railroad

operations.

aff'd sub. nom. Herzog Transit Services v. United Sates Railroad Retirement
Board, 624 F.3d 467 (7" Cir. 2010); Wabash Railroad v. Finnegan, 67 F. Supp.
94 (E.D. Mo. 1946); B.C.D. 95-51, Rail-West, Inc. (1995); and BCD 03-38, Rail-
Temps, Inc. (May 6, 2003). These cases are easily distinguishable insofar as Rail-
Term does not perform railroad operations. While Rail-Tempsinvolved afirm
providing temporary employees to rail carriers such as engineers, trainmen,
conductors, and dispatchers, the Board on reconsideration deemed the company to
be an employment agency and therefore not an entity subject to its jurisdiction.
ATDA even appeared to cite to the Board' s administrative rulingsin the Rail-Term
proceedings now under review as precedent for its own arguments. See, ATDA
brief at 4, 8-10, and 12.
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With respect to ATDA’s argument that Kelm*® “is not implicated in the
Board’ s alternate finding here,” ATDA fails to address Rail-Term’s argument that
the Acts do not apply to either it or its employees as its workers are not subject to
the control of the service recipient.

In summary, ATDA’ s arguments wholly miss the mark because Rail-Term
does not meet the basic statutory test for an “employer” asitisnot arail carrier
under the plain meaning of the words in the statute. It does not own or operate any
trains or railroad equipment and does not hold itself out to conduct common carrier
operations in the remotest sense of the word. Moreover, Rail Termisclearly an
Independent contractor under Kelm as its employees are not subject to control by
its railroad customers or their employees.

V.

CONCLUSION

The Board erred in holding that Rail-Term isa“carrier by railroad” and “a
covered employer” under the Acts and alternatively finding Rail-Term’s
employees are “employees’ of itsrail carrier clients for coverage purposes. This

ruling violates the plain language of the statute, Congressional intent, and the

13 Cited at page 10 of thisbrief. ATDA states “theissuein this caseis not
whether employees of Rail-Term are covered by the Acts ‘ by virtue of their
relationship to the contracting railroads, but by virtue of their employment relation
with Rail-Term, arail carrier under the RRA and RUIA’” citing to the Board's
decision on reconsideration dated January 28, 2011.

21



common meaning of the term “railroad.” This court has the power to review de
novo and overturn the Board' s decision because it seeks to interpret the statute of a
sister agency, the Surface Transportation Board. Accordingly, this Court should

reverse the Board' s Reconsideration Decision.
Respectfully submitted,

/s John D. Heffner

John D. Heffner, PLLC
1750 K Street, N.W.
Suite 200

Washington, D.C. 20006
(202) 296-3334

/s/ Dennis M. Devaney
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Dated: September 16, 2011
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ORAL ARGUMENT SCHEDULED ON OCTOBER 24, 2011

IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Rail-Term Corp., )
Petitioner )

V. ) No0.11-1093
United States Railroad )
Retirement Board, Respondent )

REPLY BRIEF OF PETITIONER-APPELLANT
RAIL-TERM CORP.

STATEMENT OF FACTS

In the Statement of Facts included with its brief, the Railroad Retirement
Board (“RRB” or “the Board") quoted from a letter dated September 7, 2006, from
Rail-Term Corp.’s" Executive Vice President Francois Prenovost stating that he
had contacted the Board in 2004 “for information on how to join the RRB.” J.A.
10. The Board asserted that “there is no evidence in the record that in the period
from Rail-Term’sinitial contact with the Board in 2004 to Mr. Wolfe's |etter of
August 14, 2006, that any attorney or other representative from Rail-Term
contacted [any office of the Board] for any sort of formal declaration or

confirmation of the company’s[status asarail carrier.]” RRB Brief at 5.

1 Hereafter “Rail-Term”



The RRB mischaracterized Rail-Term’ s efforts to obtain a status
determination under the applicable statutes when Rail-Term contacted the RRB. In
that regard, Rail-Term asks the members of this Court to think of how they would
have proceeded as business people, not as lawyers or judges, when confronted with
asimilar issue.

In response to the RRB’ s version of the facts, Mr. Prenovost has advised his
counsel that in 2004 he planned to hire five people and that he inquired of the first
Board agent with whom he spoke if Rail-Term could, in hiswords, “sign up” [i.e.
become subject to the Board' s jurisdiction under the Acts]. The Board' s agent
advised that was not likely but in response to Mr. Prenovost’ s insistence, he
recommended that Mr. Prenovost speak to an in-house specialist. Upon further
inquiry, the in-house specialist “told me to forget it, as | [Rail-Term] did not meet
the basic requirements.” That specialist never suggested that Rail-Term make a
formal request asit was clear to the RRB agent and specialist that the company
would not be able to be covered under the Acts.

At that point Mr. Prenovost concluded that Rail-Term would need to go to
“plan B” and set up a401K plan that would be sufficiently competitive to enable
the company to attract qualified employees. Alternatively, Rail-Term would hire

people off the street and train them from scratch at great cost.



Before pursuing the non-RRB business model, Mr. Prenovost asked the
company’s lawyers for alegal opinion as he wanted to insure that counsel for the
company’ s reading of the Act tracked that of the Board' s specialist. The company
counsel’s statutory analysis reached the same conclusion as that given by the
Board's specialist. JA. 10-11.

Rail-Term needed to act quickly inasmuch as time was of the essence with
respect to potential customers requesting service. As areasonable business
person, Mr. Prenovost rationally concluded there was no reason to go through the
expense and time® associated with attempting to establish that the Board's
specialist was wrong.

1.

SUMMARY OF ARGUMENT

Thisjudicial review proceeding involves abasic issue of statutory
interpretation: whether Rail-Term, a non-railroad company which is not a“rail
carrier,” does not own or operate any trains or railroad equipment, and does not
hold itself out to the general public asacommon carrier isa“rail carrier” and

hence a*“ covered employer” subject to jurisdiction under the Railroad Retirement

2 Rail-Term has already expended over $175,000 in legal fees and other

expenses dealing with thisissue. JA. 82.
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Act (“RRA") and the Railroad Unemployment Insurance Act (“RUIA”).® The
Board’ s decision at issue is not entitled to deference because it contradicts the plain
language of the statute. Furthermore, the Board ignored the substantial evidence
submitted by Rail-Term describing the nature of its business and operations
including its relationship with its railroad customers in finding coverage under
these laws. The Board’ s decision contains numerous errors of law including
incorrect interpretations of the |.C.C. Termination Act (“ICCTA”) administered by
the Surface Transportation Board (“STB”). Finally, the Board’'s decision failsto
explain why it departed from longstanding agency and court precedent in
determining that Rail-Term is subject to its jurisdiction.

[1.

ARGUMENT

A.

THE BOARD’S DECISION ISNOT ENTITLED TO DEFERENCE
UNDER THE FACTS AND CIRCUMSTANCES OF THIS CASE

This proceeding involves a basic issue of statutory interpretation: whether
Rail-Term, anon-railroad company which isnot a*“rail carrier,” does not own or
operate any trains or railroad equipment, and does not hold itself out to the general

public as a common carrier but provides contractual dispatching services for

3 45 U.S.C. 8§ 231(a)(1)(i) and 45 U.S.C. 88 351(a) and (b), respectively.
Hereafter cited as “the Acts.”



railroad customers, isa*“rail carrier” and hence a*“covered employer” under
section 1(a)(1) of the RRA, 45 U.S.C. § 231(a)(1)(i) and section 1(a) and (b) of the
RUIA, 45 U.S.C. 88 351(a) and (b). The Board would have this Court believe that
its decision is entitled to deference under the two part analysis articulated in
Chevron U.SA. v. National Res. Def. Council, 467 U.S. 837, 842-3, 104 S. Ct.
2778, 2781-2 (1984) (hereafter cited as Chevron). The Board argued that its
decision meets the first test because the RRB’ s interpretation is based on the
statutory language and Congressional intent as expressed in the legislative history.
Hedging its bets, the Board asserted further that if the Court should find ambiguity
in the statutory language it could still accept the Board' s ruling as a permissible
interpretation under Chevron given that the RRB alluded to selective portions of
the legidlative history of the Acts in reaching its determination.

Rail Term vehemently disputes the Board’ s assertion that its decision is
entitled to deference under Chevron. Any statutory analysis necessarily begins
with the plain language of the statute. Deanv. United States, U.S._ , 129 S. Ct.
1849, 1853, 2009 LEXI1S 3300 (2009).

The RRA states ssimply that the term “employer” shall include

(1) “any carrier by railroad subject to the jurisdiction of the Surface
Transportation Board... or

(2) any company which isdirectly or indirectly owned or controlled by,
or under common control with, one or more employers as defined in
paragraph (i) of this subdivision, and which operates any equipment or



facility or performs any service....in connection with the transportation
of passengers or property by railroad.” 45 U.S.C. 88§ 351aand b.

The Board has conceded that Rail-Term is not “an employer” under the second part
of this statutory test. Initial Decision at 3; J.A. at 33. Asto thefirst part of the
statutory test, the Board’ s decision is not entitled to deference because it disregards
the plain language of the statute. Nowhere does the statute or the pertinent
regulations regard an entity that performs railroad-like services as “a covered
employer.” Rail-Term obviously does not qualify under these statutory standards
becauseitisnot a*“carrier by railroad” or a“rail carrier.” It does not furnish rail
service to anyone, does not own any rail lines or equipment, does not employ any
one capable of operating trains, does not operate any trains under contract to others
or for its own account, and has never sought, et alone, obtained any authority from
the STB to providerail service.*

Initsinitial brief Rail-Term cited law in this Court holding that words will

be given their common dictionary meaning.” Rail-Term then cited two common

4 In fact it sought a declaratory ruling from the STB that it was not arall

carrier subject to that agency’ s jurisdiction. Rail-Term Cor p.-Petition for
Declaratory Order, FD 35381, STB served October 12, 2010 (the STB declined to
grant that relief because it was reluctant to interfere with arelated proceeding
before another federal agency, the Railroad Retirement Board (Retirement Board)
and noting that another case presenting a similar issue was on appeal to the United
States Court of Appealsfor the Seventh Circuit.

> See, e.g., Day v. Veneman, 315 F.3d 297 (D.C. Cir. 2003) and Ass n of
Communs. Enters. v. FCC, 253 F.3d 29 (D.C. Cir. 2001).
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dictionary definitions of the word “railroad” to show that an entity that does not
own any rail lines, facilities, or railroad property or equipment of any kind or
provide rail service or operate trains of any sort could not be considered a“carrier
by railroad,” “arail carrier,” or a“railroad.” Rail-Term Initial Brief at 18-19. As
with many of Rail-Term’'s arguments, the Board offered no response.

Where, as here, Congress has directly addressed the question at issue that
should be the end of the matter. Itisfor the court aswell asthe agency to give
effect to the unambiguously expressed intent of Congress. Chevron, supra.
Moreover, under the law of this Circuit agency rulings interpreting statutes of other
agencies such asthe ICCTA are not entitled to deference under Chevron. See,
Johnson v. United States R.R. Retirement Bd., 969 F.2d 1082, 1088-89 (D.C. Cir.
1992), cert. denied, 113 S. Ct. 1842 (1992) (holding that the Board' s interpretation
of the relationship between the RRA and the Social Security Act is not entitled to
deference). Accordingly, where the Board’ s analysis requires the interpretation of
another agency’s statute such asthe ICCTA and terms such as “rail carrier,”
“carrier by railroad,” and “railroad” as defined there, this Court must review the
RRB’ s decisions de novo. The RRB’sinterpretation is not entitled to deference for
the ssmple reason that it ignores the clear statutory language.

Perhaps fearful that its “language of the statute” argument won'’t stand up on

appeal, the Board devoted roughly six pages of its substantive 26 page argument to



along dissertation as to why its interpretation of the statute is“permissible.”
Central to this argument was a discussion of the legidlative history of the current
RRA and previous versions of the law.

While the Board repeatedly claimed that Congress envisioned the Railroad
Retirement system as “a broad retirement program for employees playing many
roles within the railroad industry,” the term “employer” cited in those statutes
hinged on the existence of an entity that was either “any carrier” or a“carrier by
railroad.” RRB brief at 16-18. Thefallacy of the Board’' s argument was that it did
not and could not cite to any language stating that a non-railroad entity providing
services to the railroad industry was either a“rail carrier” or a“carrier by rail” or
for that matter an “employer” for RRA purposes. Moreover, the authority it cited
for the proposition that the RRA intended to bring within coverage of the Acts
“substantially all those organizations which are intimately related to the
transportation of passengers or property by railroad in the United States’ consisted
of abook on the history of railroad retirement legislation, the testimony of a
railroad labor witness at a legidlative hearing, and legislative history not relevant to

the Board' s interpretation of the statutory language. RRB brief at 16-18. The best



the Board could do to support its position was to cite to several cases® that are
either irrelevant to or easily distinguishable from the facts in the instant
proceeding.

B.

THE BOARD’S DECISION DOES NOT REFLECT THE
SUBSTANTIAL EVIDENCE SUBMITTED BY RAIL-TERM

In support of its position that it isnot a“rail carrier,” “carrier by railroad,” or
a‘“railroad,” Rail-Term submitted detailed evidence about the servicesit provides
to itsrailroad customers. These documents included Rail-Term’s correspondence
with the Board and agreements between Rail-Term and two of itsrailroad
customers. This evidence described the company’ s history, business lines,
operations, and key personnel. It explained in detail the reporting relationships
between Rail-Term and its employees, between Rail-Term and its carrier
customers, and between Rail-Term’ s dispatching employees and the employees of
its carrier customers. JA. 10-11, 14-18, 23-26, 27-30, 99-101, 106-133. This
evidence demonstrated clearly that Rail-Term employees are not subject to the

control, supervision, and direction of its customers as to the manner of

performance of Rail-Term’swork. JA.11, 24-26, 28-30, 99-101, 106-133. Thus

® Sandard Office Building Corporation v. United Sates, 819 F.2d 1371 (7"
Cir. 1987); Herzog Transit Servicesv. United States Railroad Retirement Board,
624 F.3d 467 (7" Cir. 2010); United States Railroad Retirement Board v. Fritz,
449 U.S. 166 (1980); and Livingston Rebuild Center, Inc. v. Railroad Retirement
Board, 970 F.2d 295 (7" Cir. 1992).



Rail-Term does not meet the requirement of subsection (A) of section 1(d)(1) of
the RRA. Furthermore, the evidence demonstrated that Rail-Term is a contractor
engaged in an independent trade or business and therefore outside the scope of the
Board' s coverage under the key precedent normally applied by the Board
articulated in Kelmv. Chicago, &. P., M. & O. Ry. Co., 206 F.2d 831 (8" Cir.
1953). JA.99-101, 106-133. Accordingly, Rail-Term does not satisfy the
requirements of subsections (B) and (C) of section 1(d)(1) of the RRA.

Instead of analyzing that evidence to determine whether Rail-Term met the
Kelm test as an independent contractor, the Board in decisions and again in its brief
curtly dismissed Rail-Term’ s evidence and arguments. It repeatedly rejected Rail-
Term’ s position observing that train dispatching is such an “inextricable part” of
the actual motion of trains and therefore an “inextricable part” of fulfilling a
railroad’ s common carrier obligation that it need not apply the Kelmanalysis. In
observing that dispatching covers two basic types of railroad functions namely
train operations and maintenance activities, the Board noted as justification for its
coverage that train operations are extensively regulated by the Federal Railroad
Administration (“FRA”) under the Hours of Service Act and the agency’s
regulations. Yet it failed to explaininitsdecisonsand againinits brief how it
could find contractors performing various types of maintenance activities outside

its coverage despite the fact that they are also heavily regulated by the FRA while
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holding Rail-Term subject to itsjurisdiction. These other activities such as track,
signal, and equipment maintenance are just as essential to arailroad’ s ability to
perform its common carrier obligations as are dispatching services.

The Board also made light of the fact that the railroad industry’ s General
Code of Operating Rules (“GCOR”) permit railroads to operate trains at lower
speeds without the services of adispatcher. Rail-Term'’s brief had inadvertently
and incorrectly represented the top speed at which trains could be operated without
adispatcher as 10 mph. Rail-Term Initial Brief at 21. Subsequent to the
preparation of the initial brief, Rail-Term advised undersigned counsel that the top
speed for dispatcher-less operation was 20 mph resulting in a much greater number
of train operations. The Board' s response was to note that “enough of Rail-Term'’s
clients do [the Board’ s emphasis] operate at speeds requiring the services of a
dispatcher and that 75% of Rail-Term’srevenue is derived from providing
dispatcher service. RRB Brief at 24-25. Presumably, the point of the Board's
response was once again to show how “integral” dispatching is to the fulfillment of
arallroad’ s common carrier obligations that it cannot be contracted out to athird
party outside the jurisdiction of the Board and the Acts. However, the premise
behind the Board' s conclusion is flawed. The Court should take judicial notice of
the fact that a substantial, perhaps overwhelming, number of short line railroad

operations are conducted no more frequently than once per day and at speeds of

11



less than 20 mph so dispatching is not always necessary for a short line railroad to
meet its common carrier obligations. All of Rall-Term’s existing customersinside
the United States are either short line or regional railroads.”

Finally, the most egregious example of the flawed “substantial evidence’
upon which the Board purported to reach its decision was the Board’ s response to
Rail-Term’s assertion that it isnot arail carrier because it does not provide any
services, transportation or otherwise, to the public at large. The Board noted:

“...according to itswebsite...Rail-Term lists at |east eleven rail

carrier clientsin the United States for whom it providesrail

dispatching services. Respondent Board maintains that thisis

substantial evidence that Rail-term is offering its services to the public

at large. That fact, when combined with the fact that Rail-Term’s

dispatchers have the ultimate control over the movement of the trains

of itsrail carrier customers, led to the Board’ s decision that Rail-Term

was itself arail carrier within the definition of an employer under the

[Acts].” RRB brief at 26-7.

But the test for determining whether an entity isa“rail carrier” and therefore “an
employer” for Railroad Retirement coverage purposesis under the ICCTA
administered by the STB. It is“aperson providing common carrier railroad
transportation [emphasis supplied] for compensation...offering service to the

general public.” DesertXpress Enterprises, LLC-Petition for Declaratory Order,

FD 34914, STB served June 27, 2007. The fact that Rail-Term may be holding

! A regional railroad is larger than a short line typically either having more

than $20 million in annual railroad operating revenues (aclass |1 railroad under
STB regulations at 49 C.F.R. Part 1201, 1-1, General Instructions, classification of
carriers) or serving several states.

12



itself out to provide dispatching serviceto “railroads’ does not make it acommon
carrier or arail carrier. By the Board’ s reasoning any vendor offering service to
railroad clients including professionals such as lawyers, accountants, and
consulting engineers could be considered common carriers and therefore subject to
the Acts under the Board' srationale! The fact is that times change but the Board
has remained a New Deal erainstitution frozen in time.

C.

THE BOARD’S DECISION CONTAINS
SUBSTANTIAL ERRORS OF LAW

Contrary to its representations, the Board' s decisions contain several errors
of law. Aside from its characterization of Rail-Term as a“common carrier”
because it holds out its dispatching services to the railroad industry, the Board
erred in its decisions and again in its brief in its pronouncements on the state of
ICCTA law. According to the Board,

“...the threshold inquiry may begin with what constitutes arail carrier

subject to STB jurisdiction, but it does not end there. The regulatory

schemes of the Acts and the ICCTA are not symmetrical... [w]hile the

Board affords significant weight to |CC and/or STB decisions when

making employer determinations, the RRB and STB are two entirely

different entities with different purposes.” RRB Brief at 27.

Y et the 7" Circuit in the Herzog Transit case so heavily relied upon by the Board
stated,

We turn first to the phrase “ carrier by railroad.” The RRA provides no
definition of thisterm. Notably, however, the [ICCTA] which

13



delineates the jurisdiction of the [STB] defines “rail carrier” asa (sic)

“a person providing common carrier railroad transportation for

compensation.” 49 U.S.C. § 10102 (emphasis supplied). The RRB

seemed to assume, and we see no reason to disagree, that Congress

intended “carrier” to have the same meaning in both of these closely

related statutes and that the RRA statute therefore affords no broader

coverage than the ICCTA. 624 F.3d 467 at 473.

Soinfactitisthe ICCTA and the STB’s decisions thereunder that define what isa
“rail carrier” or a“carrier by railroad” upon which the term “employer” hinges for
the purpose of the Acts.

Rail-Term cited in its brief this Circuit’ s fairly recent decision in
Brotherhood of Railroad Sgnalmen Et Al v. Surface Transportation Board, 638
F.3d 807, 2011 U.S. App. LEXIS 6300 (slip op. 2011), upholding an STB decision
approving the purchase of an actively operated rail line by the Massachusetts
Department of Transportation. That case not only contained a discussion of
common carriage but it noted that the acquiring entity could assume responsibility
for maintaining and dispatching freight operations under certain circumstances
without becoming a“rail carrier” subject to the STB’s acquisition jurisdiction. See

discussion at 638 F.3d at 813-815.2 Instead of responding to Rail-Term'’ s citation

of this case, the Board summarily replied without explanation “it is the position of

8 The STB itself has held that an entity can acquire railroad assets and selected

responsibilities as to those assets such as track maintenance and dispatching of
freight and passenger service without jeopardizing its noncommon carrier status.
Md. Transit Admin.—Pet’n for Declaratory Order, FD 34975, STB served Sept.
19, 2008, slip op. at 4-5.
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Respondent that this case is distinguishable and not relevant to the issue before this
Court.” RRB Brief at 29.
D.

THE BOARD’S DECISION FAILSTO PROVIDE A RATIONAL
EXPLANATION FOR ITS DEPARTURE FROM PRECEDENT

In its petition for reconsideration before the Board and again in itsinitial
brief before this Court, Rail-Term cited a series of Board decisions’ where the
agency ruled that parties furnishing services to the railroad industry were
independent contractors under the Kelm criteria. In each case cited the Board
carefully construed the facts under the three part statutory test discussed in Kelm.
The Board ruled that the entity was not a“covered employer” under the Acts
where it found that the contractor was not under the control, supervision, or
direction of the service recipient as to the outcome of the work and/or the manner
of performance of the work or was found to be engaged in an independent trade or
business.

The failure of the Board to analyze the Rail-Term facts under Kelm was not
just asubstantial error of law. It represented an unexplained and incomprehensible

departure from long established precedent. Asthis Circuit has held,

’ B.C.D. 95-78, Tryban Rail Service, Inc.; B.C.D. 93-07, Gulf Rail Car
Company; B.C.D. 06-21, JA d/b/a The“ A" Team; B.C.D. 03-60, Rail-Scale, Inc.
and Southwest Sgnal Engineering Company; and B.C.D. 95-40, Transportation
Certification Services, Inc.
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an agency must follow its precedents or provide a reasoned
explanation for its departure. National Fed' n of Fed. Emples., Local
951 v. FLRA, 412 F.3d 119, 120, 124 (D.C. Cir. 2005).... “An agency
acts arbitrarily and capricioudly if it ‘reversesits position in the face
of aprecedent it has not persuasively distinguished,” citing Louisiana
Pub. Serv. Comm'nv. FERC, 337 U.S. App. D.C. 312, 184 F.3d 892,
897 (D.C. Cir. 1999) and Motor Vehicle Mfrs. Ass nv. Sate Farm
Mut. Auto. Ins. Co., 463 U.S. 29, 57, 77 L. Ed. 2d 443, 103 S. Ct.
2856 (1983) (‘An agency’sview of what isin the public interest

may change, either with or without a change in circumstances. But
an agency changing its course must supply areasoned

anaysis....” (internal quotation omitted)), and if it failsto
‘consider...all the relevant factors’ in reaching its decision.” New
York Cross Harbor Railroad v. Surface Transportation Board, 374
F.3d 1177, 1181 (D.C. Cir. 2004).

Here the Board cited and even discussed Kelmin both its decisions and in its brief.
But it concluded by stating “the central question to be answered is whether Rail-
Term’s employees are subject to the control of Rail-Term’s carrier clients.”
However, the evidence submitted conclusively demonstrates that Rail-Term'’s
employees are not subject to control by its carrier clients but only by Rail-Term
management. J.A. 23-26, 28-30, 99-101, 106-133. Nevertheless, asthe Board
itself admitsin its brief “under an Eighth Circuit decision [Kelm] consistently
followed by the Board, these tests do not apply to employees of independent
contractors performing services for arailroad where such contractors are engaged
in an independent trade or business.” RRB Brief at 30. Because of the nature of

the services performed for the railroad customers, the Board concluded that those
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railroads could not surrender control and supervision over Rail-Term employees
even if that was directly contrary to the facts.

Accordingly, and without explanation, the Board has refused to apply long
standing precedent including agency rulings and the Kelm case as well asthe
provisions of section 1(d)(1) of the RRA in determining Rail-Term’s status under
the Acts.

V.

AMERICAN TRAIN DISPATCHERS' BRIEF

On August 3, 2011, the American Train Dispatchers Association (“*ATDA™),
alabor union representing individuals who dispatch trains for most of the nation’s
major railroads, filed a brief in support of the Board as amicus curiae.’® Rail-Term
filed areply urging its rejection on the grounds that the ATDA was not a party to
proceedings before the Board and it represents dispatchers who work for railroad
common carriers. Without waiting for the Court to act on its Motion, ATDA
submitted a brief urging the Court to uphold the Board’ s decision.

AsRail-Term notesin its Initial Brief, there is an old saying that there are
frequently two reasons for every action taken: the real one and the one that sounds
good. While RRB’s brief obliquely suggested an extra statutory policy

justification for its decision, ATDA stated it clearly:

10 On September 2, 2011, the Court granted ATDA’ s request to file an amicus
brief.
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“ Attempts by Rail-Term and other contractorsto perform these

services outside the purview of the [Actg] ...threatens the viability of

the RRA and RUIA system which covers all other employeesin the

country who perform transportation services for the nation’ s railroads

and which Congress decided was essential to the nation’s economy.”

ATDA brief at 1.

In short ATDA seeks to intervene in these proceedings because it is concerned that
contractors such as Rail-Term could “erode”’ the employee base from which the
Railroad Retirement system draws revenue to fund its benefits.

The gist of ATDA’sargument istwo-fold. Firgt, train dispatching is such a
“safety-sensitive” responsibility that it cannot be contracted out to entities such as
Rail-Term. Second, the statute must be applied to ensure that individuals
performing these integral functions[i.e., train dispatching] to interstate
transportation are covered and thus effectuate what ADTA characterized as

Congress's “broad protective purpose.”

However, ATDA’s arguments fail under closer scrutiny. Whiletrain
operations and therefore dispatching are indeed “ saf ety-sensitive” so are other
activities such as train, signal, and equipment maintenance that are commonly

contracted out by even the largest railroads to entities that are not subject to the

Acts. !

" B.C.D.95-78, Tryban Rail Service, Inc.; B.C.D. 93-07, Gulf Rail Car
Company; B.C.D. 06-21, JA d/b/a The“ A” Team; B.C.D. 03-60, Rail-Scale, Inc.
and Southwest Sgnal Engineering Company; and B.C.D. 95-40, Transportation
Certification Services, Inc., al cited and discussed in the portion of the brief
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Regarding ATDA'’ s second argument, ATDA does not represent the interests
of Rail-Term’'sfew (five to seven) employees handling dispatching duties for client
railroads out of its Rutland, VT, office. By itsown admission, ATDA generdly
represents unionized dispatchers employed by the larger railroads known as “ class
| carriers.” Rail-Term’s dispatchers are not unionized and do not work for rail
carriersof any size. Infact, Rail-Term does not seek to employ individuals who
work for or have worked for rail carriers. So, contrary to ATDA'’ s assertions, Rail-
Term’ s dispatching business does not, in fact, entail taking people out of the
Railroad Retirement system or jeopardizing its financial integrity. Any suggestion
that a contractor such as Rail Term, which employs only afew dispatchers, could
erode the financial integrity of the Railroad Retirement system isludicrous.

In support of its argument that the Board has followed its case law in
holding Rail-Term subject to the Acts, ATDA cited several Board and court

decisions.”” However, ATDA’sanalysisislegally incorrect. It does not even cite

responding to the Board. Rail-Term notes that Transportation Certification
Services, Inc., involving afirm that trained personnel for such heavily regulated
“safety-sensitive functions” as locomotive engineers and trainmen, the Board
analyzed respondent Transportation Certification Services, Inc., under the three
part Kelmtest and concluded that respondent did not meet the “control test”
inasmuch as it performed services for many different clients.

12 Notably, B.C.D. 02-12, Southern California Regional Rail Authority
Segregation of Dispatching Department (2002); B.C.D. 09-53, Employer Status
Determination Decision on Reconsideration, Trinity Railway Express-Train
Dispatching Herzog Transit Services, Incorporated, slip op., October 28, 2009,
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or discuss the two pertinent provisions of the RRA which define whether an entity
performing service for the railroad industry is subject to the Board' s jurisdiction.
To be subject to the RRA, an employer shall be

(1) “any carrier by railroad subject to the jurisdiction of the
Surface Transportation Board... or

(2) any company which isdirectly or indirectly owned or
controlled by, or under common control with, one or more
employers as defined in paragraph (i) of this subdivision, and
which operates any equipment or facility or performs any
service....in connection with the transportation of passengers or
property by railroad.” 45 U.S.C. 88 35laand b.
ATDA can not refute Rail-Term’s argument that the plain meaning of the statute
governs and that Rail-Term is not arailroad or arail carrier under the statute
because it does not hold out to the public to conduct common carrier railroad

operations.

aff'd sub. nom. Herzog Transit Services v. United Sates Railroad Retirement
Board, 624 F.3d 467 (7" Cir. 2010); Wabash Railroad v. Finnegan, 67 F. Supp.
94 (E.D. Mo. 1946); B.C.D. 95-51, Rail-West, Inc. (1995); and BCD 03-38, Rail-
Temps, Inc. (May 6, 2003). These cases are easily distinguishable insofar as Rail-
Term does not perform railroad operations. While Rail-Tempsinvolved afirm
providing temporary employees to rail carriers such as engineers, trainmen,
conductors, and dispatchers, the Board on reconsideration deemed the company to
be an employment agency and therefore not an entity subject to its jurisdiction.
ATDA even appeared to cite to the Board' s administrative rulingsin the Rail-Term
proceedings now under review as precedent for its own arguments. See, ATDA
brief at 4, 8-10, and 12.
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With respect to ATDA’s argument that Kelm*® “is not implicated in the
Board’ s alternate finding here,” ATDA fails to address Rail-Term’s argument that
the Acts do not apply to either it or its employees as its workers are not subject to
the control of the service recipient.

In summary, ATDA’ s arguments wholly miss the mark because Rail-Term
does not meet the basic statutory test for an “employer” asitisnot arail carrier
under the plain meaning of the words in the statute. It does not own or operate any
trains or railroad equipment and does not hold itself out to conduct common carrier
operations in the remotest sense of the word. Moreover, Rail Termisclearly an
Independent contractor under Kelm as its employees are not subject to control by
its railroad customers or their employees.

V.

CONCLUSION

The Board erred in holding that Rail-Term isa“carrier by railroad” and “a
covered employer” under the Acts and alternatively finding Rail-Term’s
employees are “employees’ of itsrail carrier clients for coverage purposes. This

ruling violates the plain language of the statute, Congressional intent, and the

13 Cited at page 10 of thisbrief. ATDA states “theissuein this caseis not
whether employees of Rail-Term are covered by the Acts ‘ by virtue of their
relationship to the contracting railroads, but by virtue of their employment relation
with Rail-Term, arail carrier under the RRA and RUIA’” citing to the Board's
decision on reconsideration dated January 28, 2011.
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common meaning of the term “railroad.” This court has the power to review de
novo and overturn the Board' s decision because it seeks to interpret the statute of a
sister agency, the Surface Transportation Board. Accordingly, this Court should

reverse the Board' s Reconsideration Decision.
Respectfully submitted,

/s John D. Heffner

John D. Heffner, PLLC
1750 K Street, N.W.
Suite 200

Washington, D.C. 20006
(202) 296-3334

/s/ Dennis M. Devaney
Devaney Jacob Wilson, PLLC
3001 West Big Beaver Road
Suite 624

Troy, M| 48084

(248) 244-0171

Dated: September 16, 2011

22



CERTIFICATE OF COMPLIANCE

1 This brief complies with the type-volume limitation of Fed. R. App. P.
28.1(e)(2) or 32(a)(7)(B) because:

[ X ] thisbrief contains [5,218] words, excluding the parts of the brief
exempted by Fed. R. App. P. 32(a)(7)(B)(iii), or

[ ] thisbrief uses a monospaced typeface and contains [state the number
of] lines of text, excluding the parts of the brief exempted by Fed. R. App. P.

32(a)(7)(B)(ii).

2. This brief complies with the typeface requirements of Fed. R. App. P.
32(a)(5) and the type style requirements of Fed. R. App. P. 32(a)(6) because:

[ X ] this brief has been prepared in a proportionally spaced typeface using
[Microsoft Word 2007] in [14pt Times New Roman]; or

[ ] thisbrief has been prepared in a monospaced typeface using [state
name and version of word processing program| with [state number of
characters per inch and name of type style].

Dated: September 16, 2011 /s/ John D. Heffner
Counsel for Petitioner

/s/ Dennis M. Devaney
Counsel for Petitioner




CERTIFICATE OF FILING AND SERVICE

| hereby certify that on this 16" day of September, 2011, | caused this Final
Reply Brief of Petitioner to be filed electronically with the Clerk of the Court using

the CM/ECF System, which will send notice of such filing to the following

registered CM/ECF users:

Steven A. Bartholow Robert E. Paul

Rachel L. Simmons Michael S. Wolly

RAILROAD RETIREMENT BOARD ZWERDLING, PAUL,

Bureau of Law KAHN & WoLLY, PC

844 North Rush Street 1025 Connecticut Avenue, NW, Suite 712
Chicago, lllinois 60611 Washington, DC 20036

(312) 751-4935 (202) 857-5000

Counsel for Respondent Counsel for Movant-Amicus Curiae

| further certify that on this 16" day of September, 2011, | caused the
required number of bound copies of the Final Reply Brief of Petitioner to be hand-
filed and two bound copies of the same to be served, via UPS Ground
Transportation, to Counsel for Respondent and Counsel for Movant-Amicus
Curiae at the above-listed address.

/s/ John D. Heffner
Counsel for Petitioner

/s/ Dennis M. Devaney
Counsel for Petitioner




	Pages from 232128a
	232129
	232128
	232128a
	232128b
	232128c
	232128d
	232128e
	232128f
	232128g
	11-1093.final.ab.cov.ms.pdf
	11-1093.final.ab.toc.ms.pdf
	11-1093.final.ab.ms.pdf
	11-1093.final.ab.certs.ms.pdf
	11-1093.ppab.addendum.slipsheet.ms.pdf
	11-1093.final.ab.addendum.toc.ms.pdf
	11-1093.addendum.ms.pdf
	1
	2
	3
	4
	5
	6
	7
	8
	9
	10
	11
	12
	13
	14
	15
	16
	17
	18
	19
	20
	21
	22
	23
	24
	25
	26
	27
	28
	29
	30
	31
	32
	33
	34
	35


	232128h
	11-1093.final.rb.cov.ms.pdf
	11-1093.final.rb.toc.ms.pdf
	11-1093.final.rb.ms.pdf
	11-1093.final.rb.certs.ms.pdf

	232128i
	11-1093.final.rb.cov.ms.pdf
	11-1093.final.rb.toc.ms.pdf
	11-1093.final.rb.ms.pdf
	11-1093.final.rb.certs.ms.pdf





