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IN THE  
UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 
 
Rail-Term Corp.,       ) 
   Petitioner              ) 
  v.       ) 
United States Railroad        ) No. 11-1093
Retirement Board,            ) 
                 Respondent              ) 
_______________________________  ) 

 
CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

 
1. Parties and Amici 

 The sole party who appeared before the United States Railroad 

Retirement Board was: 

 Rail-Term Corp. 

2. Rulings Under Review.  The ruling of the United States Railroad 

Retirement Board at issue before this Court is B.C.D. 11-14, 

EMPLOYER STATUS DETERMINATION-DECISION ON 

RECONSIDERATION Rail-Term Corporation, dated January 28, 

2011, a copy of which was attached to the Petition for Review. 

This case involves a decision by the three member United States 

Railroad Retirement Board (“the Board”) holding that Rail-Term Corp. 

(“Rail-Term”) is an “employer” and a “rail carrier” for the purpose of 

coverage under the Railroad Retirement Act and the Railroad 
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Unemployment Insurance Act (collectively “the Acts”).  The Board arrived 

at this finding despite the fact that Rail-Term does not own or operate any 

railroad equipment or rail lines and is not licensed to and does not hold out 

to perform any rail service on any rail line in the United States.  Rail-Term’s 

sole activity is providing computer software used by rail clients for 

dispatching trains and by providing to its rail carrier clients people in Rail-

Term’s employ to provide those services to its clients.  The Board rendered 

its initial decision on April 6, 2010, and affirmed that decision with some 

modifications on January 28, 2011.  The management member dissented 

from both decisions. 

 No party opposed Rail-Term in the proceedings before the Board. 

3. Related Cases.  The case on review was not previously before this 

court or any other court.  There is no related case pending in this 

Court or in any other court of which counsel is aware. 
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Respectfully submitted, 

       /s/ John D. Heffner 
       John D. Heffner, PLLC 
       1750 K Street, N.W., Suite 200 
       Washington, D.C. 20006 
       (202) 296-3334 
 
       /s/ Dennis M. Devaney 
       Devaney Jacob Wilson, PLLC 
       3001 West Beaver Road, Suite 624 

Troy, MI 48084 
(248) 244-0171 

Dated: July 13, 2011 
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CORPORATE DISCLOSURE STATEMENT 

 Pursuant to the requirements of Rule 26.1, Fed. R. App. P., and in order to 

permit members of this Court to make a determination of whether they have any 

interest in the Petitioner, the undersigned counsel of record for Petitioner, Rail-

Term Corp., certify that there are no parent companies, subsidiaries, or affiliates of 

Rail-Term Corp., which have any outstanding securities in the hands of the public.   

       Respectfully submitted,  

/s/ John D. Heffner 
       John D. Heffner, PLLC 
       1750 K Street, N.W., Suite 200 
       Washington, D.C. 20006 
       (202) 296-3334 
 
       /s/ Dennis M. Devaney 
       Devaney Jacob Wilson, PLLC 
       3001 West Beaver Road, Suite 624 

Troy, MI 48084 
(248) 244-0171 
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ORAL ARGUMENT SCHEDULED FOR OCTOBER 24, 2011 
 

IN THE  
UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 
 
Rail-Term Corp.,       ) 
   Petitioner              ) 
  v.       ) No. 11-1093 
United States Railroad                            ) 
 Retirement Board,  ) 
   Respondent     ) 
________________________________) 
 

BRIEF OF PETITIONER-APPELLANT 
RAIL-TERM CORP. 

I. 

JURISDICTIONAL STATEMENT 

 The decision under review was issued January 28, 2011, by the United 

States Railroad Retirement Board (“the Board”) pursuant to the Railroad 

Retirement Act of 1974 § 7(b)(5) (“the RRA”), 45 U.S.C. § 231f(b)(5) (2000).  

That final agency decision is subject to review in this Court.  RRA § 8, 45 U.S.C.  

§ 231g (2000).  Rail-Term Corp. (hereinafter “Rail-Term”) filed its Petition for 

Review in this Court on March 28, 2011, within the ninety-day limit provided for 

in section 5(f) of the Railroad Unemployment Insurance Act (“RUIA”), which the 

RRA incorporates by reference.  See Petition for Review, at 2 (citing 45 U.S.C.  

§§ 355 et seq.). 
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II. 

STATEMENT OF THE ISSUES 

1. Whether the Railroad Retirement Board’s decision finding Rail-Term to be 

an “employer” covered by and a “rail carrier” subject to the Railroad 

Retirement Act and the Railroad Unemployment Insurance Act is contrary to 

law. 

2. Whether the Railroad Retirement Board’s decision finding Rail-Term to be 

an “employer” covered by and a “rail carrier” subject to the Railroad 

Retirement Act and the Railroad Unemployment Insurance Act is supported 

by substantial evidence. 

3. Whether the Railroad Retirement Board’s decision finding Rail-Term to be 

an “employer” covered by and a “rail carrier” subject to the Railroad 

Retirement Act and the Railroad Unemployment Insurance Act is arbitrary 

and capricious. 

III. 

STATUTES AND REGULATIONS 

 The following have been set forth in an addendum attached to this brief: 45 

U.S.C. § 231, 45 U.S.C. § 351, 45 U.S.C. § 355, 49 U.S.C. § 10102, 49 U.S.C.  

§§ 21101 et seq., 49 CFR § 213, 49 CFR § 215, 49 CFR § 216, 49 CFR § 221, 49 

CFR § 223, 49 CFR § 224, 49 CFR §§ 229-230, and 49 CFR §§ 233-6. 
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IV. 

STATEMENT OF THE CASE 

 This is an appeal of the Board’s decision on reconsideration dated January 

28, 2011, holding that Rail-Term is a covered employer under the RRA and the 

RUIA1 with respect to its dispatcher employees “since that operation consisted of 

common carriage by rail in interstate commerce due to the integral nature of train 

dispatching to the overall operation of movement of goods by rail.” [emphasis 

added].  See, Employer Status Determination-Decision on Reconsideration, Rail-

Term Corporation, B.C.D. 11-14 (served January 28, 2011), J.A. 149 (hereafter 

“the Reconsideration Decision”).  The Reconsideration Decision affirms and 

adopts the Board’s initial decision dated April 6, 2010, with certain additional 

comments.  Employer Status Determination-Rail-Term Corporation, B.C.D. 10-33, 

J.A. 31. (hereafter “the Initial Decision”). 

V. 

STATEMENT OF FACTS 

Rail-Term is a privately held Michigan corporation and a subsidiary of 

Canadian corporation Rail-Term Inc.  Rail-Term was originally incorporated on 

March 3, 2000, to manage an intermodal terminal facility for a subsidiary of the 

Canadian Pacific Railway operating in the United States.  Rail-Term and its 

                                                            
1  Collectively “the Acts” 
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corporate affiliates are still engaged in a variety of business activities that support 

the railroad industry in both the United States and Canada.  Starting in March 2005 

and through the present, Rail-Term has been and is still engaged in developing 

dispatching software and providing that software and related dispatching services 

for short line and regional freight railroads in the United States.  Significantly, 

neither Rail-Term nor its corporate affiliates hold themselves out as common 

carriers to provide transportation for compensation, or own, lease, or operate any 

railroad locomotives or rolling stock.  J.A. 15-18, 23-26, 27-28, 79-80.  

Furthermore, as the Board itself has held, Rail-Term is neither owned by nor under 

common control with a rail carrier.  Initial Decision at 3; J.A. 33.  

 Operating from an office in Rutland, Vermont, Rail-Term currently provides 

dispatching services for about 11 American short line railroad clients.  Rail-Term’s 

rail carrier clients have in effect “outsourced” to Rail-Term the dispatching 

functions that they would otherwise provide “in house.”  Rail-Term employs 7 

people in its US office and, along with its corporate parent and Canadian sibling, 

employs about 100 people overall.  Rail-Term’s dispatcher employees work for it, 

rather than for its client railroads.  J.A. 11, 15-16, 23-25, 28-30, 79-80. 

None of Rail-Term’s current dispatchers were formerly employed by its 

American client railroads so the Board proceeding did not involve the removal of 

railroad employees from Railroad Retirement coverage.  Neither Rail-Term nor its 
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Canadian affiliates own, are owned by, or are under common control with any rail 

carrier in the United States or Canada.  J.A. 17-18, 23-24, 26, 28, 79-80. 

This proceeding dates back to August 14, 2006, when Rail-Term received a 

letter from William E. Wolfe, Chief of the Board’s Audit and Compliance 

Division, seeking information concerning the services it performs for the American 

railroad industry.  J.A. at 7-9.  Rail-Term’s Executive Vice President Francois 

Prenovost replied on September 7 explaining that Rail-Term contacted the Board 

back in 2004 in connection with its proposal to provide train dispatching services 

and asking how in his words “to join the RRB [the Board].”  Mr. Prenovost related 

that he had spoken with two Board employees, Joe Ellena and Michael Litt,2 who 

advised that Rail-Term and its employees would not be covered under the Acts.  

Prenovost further informed the Board that Rail-Term spent substantial sums on 

legal research confirming that advice and establishing a competitive retirement 

benefit package.  September 7 letter at 2; J.A. at 10-11, 14, 23, 81-82.  Mr. Wolfe 

followed up with another letter dated September 21, stating that final decisions 

regarding coverage can only be made by the full three member board and 

requesting that Rail-Term answer the questionnaire.  J.A. at 12.    

After Rail-Term responded on November 16, the Board sent another inquiry 

letter dated February 28, 2007, seeking additional information about the train 
                                                            
2  Rail-Term understands that Mr. Litt is now retired and Mr. Ellena is 
deceased. 
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dispatching services that Rail-Term provides its railroad clients in the United 

States.  J.A. at 20-21.  Rail-Term responded on April 20, 2007.  As relevant, Rail-

Term advised the Board: 

 Rail-Term provides dispatching services from its office in Rutland, 

VT. 

 Except for a few situations during the startup of its operations, Rail-

Term employs and trains all of its own dispatchers. 

 Rail-Term’s dispatchers receive their daily directions from Rail-

Term’s Director, Rail Traffic Control, who in turn receives his or her 

directions from the customers’ Operations Managers.  Rail-Term 

dispatchers do not direct the operating personnel of their client 

railroads but give the operating personnel authority to occupy track. 

 Rail-Term owns its dispatching system and software.  

 Rail-Term employees do not perform dispatching services on the 

client carriers’ properties. 

 As required by Federal Railroad Administration (“FRA”) regulations, 

Rail-Term’s software maintains train movement records. 

 Rail-Term (and not its client railroads) is solely responsible to the 

FRA for its actions. 

J.A. at 24-26.   
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 On April 6, 2010, the Board issued the Initial Decision finding that Rail-

Term “is a carrier employer under the [Acts].” J.A. at 33, 36-37, 40.  In so ruling, 

the Board reasoned as follows: 

1. Because of the control that dispatchers have over the motion of trains, 

dispatching is an inextricable part of the actual motion of trains and 

therefore an inextricable part of fulfilling the railroad’s common 

carrier obligation; 

2. Train dispatching is an essential element of safe train operation over a 

rail line and because the safe operation of trains depends upon 

dispatchers, they are subject to the federal Hours of Service Act 

administered by the FRA; 

3. Because no railroad can fulfill its common carrier obligation under the 

law unless trains move, the dispatcher’s work is an integral part of the 

operation of a common carrier; and 

4. Because Rail-Term’s dispatchers have the ultimate control over the 

movement of its rail carrier clients’ trains, the Board finds that Rail-

Term is itself a rail carrier under the Acts.  J.A. at 34-36. 

The Board then addressed an alternate theory for finding Rail-Term subject 

to its coverage jurisdiction: That dispatching is such an integral part of operating a 

railroad that it cannot be contracted out to a third party that is outside of the control 
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of a railroad.  Initial Decision at 7; J.A. 37.  Under that theory, Rail-Term’s 

employees would be treated as the employees of its client railroads.  After citing 

the traditional statutory definition under the Acts as to when an individual is in the 

service of an employer and then noting that these tests do not apply to the 

employees of independent contractors engaged in an independent trade or business 

providing services for a railroad, the Board asserted that dispatching services were 

of such a continuing and essential nature that the railroad could not surrender the 

control and supervision of these services.  Id. at 9; J.A. 38-40.  Thus, the Board 

concluded that Rail-Term’s carrier clients retain the power to direct and control the 

individuals who conduct the dispatching service and, by the nature of their work, 

those dispatchers are integrated into the railroad’s operations.  Id.; J.A. at 39-40.  

Management member Jerome Kever issued a vigorous dissent.  While he agreed 

that dispatching is an “inextricable part” of railroad operations, he found 

unsupportable the majority’s ruling that Rail-Term is a carrier under the Acts, 

questioning whether the Surface Transportation Board (“STB”) would regard Rail-

Term as a carrier under its statute, and distinguishing decisions cited by the 

majority in support of its ruling.  Id.; J.A. at 41-42.   

Specifically, Mr. Kever disagreed that the precedent upon which the 

majority relied actually supported their conclusion that Rail-Term was a covered 

rail carrier.  He stated that he did not believe the STB would consider Rail-Term to 
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be a carrier under that agency’s statute, the I.C.C. Termination Act (“the ICCTA”).  

He noted that Rail-Term does not own track or provide train operations over leased 

track as did the SCRRA and Herzog Transit3 and did not provide rail cars for 

transportation or contract with Amtrak to move passengers as in American Orient 

Express Railway Company, LLC v. Surface Transportation Board, 484 F.3d 554 

(D.C. Cir. 2007) (hereafter American Orient), discussed at footnote 7 at page 17. 

 Upon receiving that decision, Rail-Term petitioned the STB for a declaratory 

ruling as to whether it was a “rail carrier” within the meaning of that agency’s 

governing statute.  The STB denied Rail-Term’s request reasoning that issuing a 

declaratory order or instituting a proceeding at this time would in its words 

“interfere with a related proceeding before another federal agency, the Railroad 

Retirement Board (Retirement Board)” and noting that another case presenting a 

similar issue was on appeal to the United States Court of Appeals for the Seventh 

Circuit.4  Rail-Term Corp.-Petition for Declaratory Order, FD 35381, STB served 

October 12, 2010. 

                                                            
3  See, B.C.D. 02-12, Southern California Regional Rail Authority Segregation 
of Dispatching Department (2002) (cited as SCRRA) discussed at pages 27-28 infra 
and B.C.D. 09-53, Employer Status Determination Decision on Reconsideration, 
Trinity Railway Express-Train Dispatching Herzog Transit Services, Incorporated, 
slip op., October 28, 2009, aff’d sub. nom., Herzog Transit Services v. United 
States Railroad Retirement Board, 624 F.3d 467 (7th Cir. 2010) (hereafter cited as 
Herzog Transit) discussed at pages 28-30 infra. 
4  Herzog Transit Services v. United States Railroad Retirement Board, 624 
F.3d 467 (7th Cir. 2010). 
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Rail-Term sought reconsideration of the Initial Decision because it strongly 

disagreed with the Board’s finding that it is a “carrier employer” under the Acts 

and hence subject to the Board’s jurisdiction.  It also challenged the Board’s 

alternative coverage theory, that its employees are employees of its client railroads.  

J.A. 80-81.  Upon receiving the Reconsideration Decision, Rail-Term sought and 

obtained a stay pending appeal of that decision from the Board’s General Counsel 

for RUIA coverage.  J.A. 145-147.  Inasmuch as the Board’s authority to stay its 

own decisions is limited to the collection of RUIA taxes, Rail-Term will seek relief 

from the Internal Revenue Service regarding the collection of RRA taxes. 

VI. 

SUMMARY OF ARGUMENT 

This proceeding involves a basic issue of statutory construction: whether a 

company that merely supplies services to the railroad industry in the form of train 

dispatching is a “carrier by railroad” and hence “a covered employer” under the 

Acts and alternatively whether the company’s employees can be considered 

employees of its rail carrier clients for coverage purposes.  This inquiry necessarily 

begins with the language of the statute.  Where Congress has directly and clearly 

addressed that issue, that is the end of the matter.  Moreover, where the Board’s 

analysis also requires the interpretation of another agency’s statute, the ICCTA, 

this Court reviews that agency’s decision de novo. 
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The Board’s decision lacks a reasonable basis because it disregards the plain 

language of the statute and legislative intent.  Nowhere does the statute or the 

regulations regard an entity that performs railroad-like services as “a covered 

employer.”  Rail-Term obviously does not qualify under these standards because it 

is not a “carrier by railroad” or a “rail carrier.”  It does not furnish rail service to 

anyone, does not own any rail lines or equipment, does not employ any one 

capable of operating trains, does not operate any trains under contract to others or 

for its own account, and has never sought, let alone, obtained any authority from 

the STB to provide rail service.  

The Board’s decision also lacks a reasonable basis because it contradicts 

rulings of its sister agency, the STB, as to whether an entity providing dispatching 

services can render itself a “rail carrier” on account of those services.  The STB 

has held that the acquiring entity could assume responsibility for maintaining and 

dispatching freight operations under certain circumstances without becoming a 

“rail carrier” subject to the STB’s acquisition jurisdiction.   

The Board’s decision lacks a reasonable basis by selectively relying on 

isolated portions of some federal regulations while ignoring other equally 

important ones.  To distinguish between different functions performed by certain 

types of rail contractors as being “integral” and other types as being more than just 



12 

“integral” but “inextricable” demonstrates the magnitude to which the Board’s 

decision is arbitrary and capricious.   

By failing to analyze Rail-Term’s operations under the applicable test 

articulated in Kelm v. Chicago, St. P., M. & O. Ry. Co., 206 F.2d 831 (8th Cir. 

1953)5, for determining whether a contractor is or is not subject to coverage under 

the Acts, the Board’s decision ignores the substantial evidence of record and departs 

from established precedent without explanation.  The Board erred in subjecting 

Rail-Term or its dispatching employees to coverage under the Acts apparently in 

order to satisfy its broad policy objective of preventing the erosion of the RRA and 

RUIA by not allowing rail carriers to parse out interstate transportation functions 

by rail to non-covered entities.  An agency concerned with the “erosion” of its 

jurisdiction and coverage base must pursue that objective through new legislation 

rather than ad hoc decision-making when the statutory language and legislative 

intent clearly demonstrate that Congress did not intend to cover an entity such as 

Rail-Term which is neither a covered employer nor a rail carrier. 

VI. 

STANDING 

Standing to seek review of an order of the Board is conferred by 45 U.S.C.  

§ 231g and 45 U.S.C. § 355.  Rail-Term was a party in an administrative 
                                                            
5 The Board has adopted the Kelm analysis in cases such as B.C.D. 95-78, 
Tryban Rail Service, Inc., and others cited at page 22 of this brief. 
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proceeding before the Board and, as such, is adversely affected by the Board’s 

ruling.  This proceeding involves an action challenging the validity of the Board’s 

ruling. 

VII. 

ARGUMENT 

A. STANDARD OF REVIEW 

In general a Board decision must have a reasonable basis in law, not be 

based on an error in law, and be supported by substantial evidence.  See, e.g., 

Interstate Quality Services, Inc. v. Railroad Retirement Board, 83 F.3d 1463 (D.C. 

Cir. 1996); Reed v. Railroad Retirement Board, 145 F.3d 373 (D.C. Cir. 1998); 

Holman v. U.S. R.R. Ret. Bd., 253 F.3d 975, 978 (7th Cir. 2001); S. Dev. Co. v. 

U.S.R.R. Ret. Bd., 243 F.2d 351, 353 (8th Cir. 1957); and Itel Corporation v. United 

States Railroad Retirement Board, 710 F.2d 1243 (7th Cir. 1983) (cited as Itel).  

This Court and others have applied this “reasonable basis in the law” standard to 

the Board’s interpretation of its statutes and regulations.  See, Itel, supra (holding 

that the Board’s interpretation of a statute has no reasonable basis in law when it 

requires the court to ignore clear statutory language and Kurka v. U.S.R.R. Ret. Bd., 

615 F.2d 246, 249-50 (5th Cir. 1980) (reversing a Board ruling which misapplied 

the statutory requirements by ignoring the statutory definition of “employee”). 
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This proceeding involves a basic question of statutory construction:  whether 

a company that merely supplies services to the railroad industry in the form of train 

dispatching is a “carrier by railroad” and hence “a covered employer” under the 

Acts and alternatively whether the company’s employees can be considered 

employees of its rail carrier clients for coverage purposes.  This inquiry necessarily 

begins with the language of the statute.  Dean v. United States, __ U.S.__, 129 S. 

Ct. 1849, 1853, 2009 LEXIS 3300 (2009).  Where, as here, Congress has directly 

addressed the precise question at issue, that is the end of the matter.  It is for the 

court as well as the agency to give effect to the unambiguously expressed intent of 

Congress.  Chevron U.S.A. v. Natural Res. Def. Council, 467 U.S. 837, 842-2, 104 

S. Ct. 2778, 2781 (1984) cited in Interstate Quality Services, Inc. v. Railroad 

Retirement Board, 83 F.3d at 1465, supra.   

Furthermore, under the law of this Circuit agency rulings interpreting 

statutes of other agencies are not entitled to deference under Chevron.  Johnson v. 

United States R.R. Retirement Bd., 969 F.2d 1082, 1088-89 (D.C. Cir. 1992), cert. 

denied, 113 S. Ct. 1842 (1993) (holding that the Board’s interpretation of the 

relationship between the RRA and the Social Security Act is not entitled to 

deference).  This Court will review de novo STB decisions that turn on the 

interpretation of statutes that not only include the RRA and RUIA but the ICCTA 

as well.   
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As this Court observed in Cheney R.R. v. Railroad Retirement Bd., 50 F.3d 

1071, 1073-4 (1995) (hereafter cited as Cheney): 

Whether Cheney and Tyson are employers under the RRA and the 
RUIA present questions of law that turn on the interpretation of not 
only the RRA and the RUIA, but also the Staggers Rail Act and the 
ICA. Because the ICA and the Staggers Rail Act are not the Board’s 
governing statutes, but rather are administered by the 
Commission…[citations omitted] we review de novo the Board’s 
decisions that because petitioners are subject to provisions of the ICA, 
they are employers under the RRA and the RUIA…[citations 
omitted]. 
 
Because the Board’s decision involves the meaning of the terms “rail 

carrier,” “carrier by railroad,” and “railroad” as defined in the ICCTA, this Court 

must review the Board’s decision de novo.   

B. THE BOARD’S DECISION LACKS A REASONABLE BASIS, IS 
ARBITRARY AND CAPRICIOUS, AND IGNORES THE 

SUBSTANTIAL EVIDENCE OF RECORD 
 
1. The Board’s decision lacks a reasonable basis because it disregards 

the plain language of the statute and legislative intent. 
 

The RRA simply states that the term “employer” shall include  

(1) “any carrier by railroad subject to the jurisdiction of the Surface 
Transportation Board… or 

 
(2) any company which is directly or indirectly owned or 

controlled by, or under common control with, one or more 
employers as defined in paragraph (i) of this subdivision, and 
which operates any equipment or facility or performs any 
service….in connection with the transportation of passengers or 
property by railroad.”  45 U.S.C. §§ 351a and b. 
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The Board has conceded that Rail-Term does not qualify for coverage under 

the second element of this test.  Initial Decision at 3; J.A. 33.  But it claims that 

Rail-Term does qualify under the first element because its activities are so integral 

to the operation of a railroad that it must be a covered employer.  Id. at 6-7; J.A. 

36-37; Reconsideration Decision at 2; J.A. 150.  But that is not what the plain and 

unambiguous language of the statute says.  Nowhere does the statute or the 

regulations regard an entity that performs railroad-related services as “a covered 

employer.”   

While the ICCTA which delineates the STB’s jurisdiction does not use the 

term “carrier by railroad,” it does use and define the term “rail carrier.”  Under the 

ICCTA a “rail carrier” is a “person providing common carrier railroad 

transportation for compensation.”  Although the ICCTA does not define “common 

carrier,” that phrase has generally been understood to mean “an entity that holds 

itself out to the public as offering transportation services to all who are willing to 

pay its tariff.”6  Id.  The STB has defined the term “rail carrier” as “a person 

                                                            
6  Other cases define a “common carrier” as “one that holds itself out to the 
general public as engaged in the business of transporting persons or property from 
place to place for compensation.”  See, e.g., American Orient Express Railway 
Company LLC-Petition for Declaratory Order, FD 34502, STB served Dec. 29, 
2005, slip op. at 4 (hereafter AOERC) and cases cited therein, aff’d sub. nom., 
American Orient Express Railway Company, LLC v. Surface Transportation 
Board, 484 F.2d 554 (D.C. Cir. 2007) (hereafter American Orient); H&M 
International Transportation, Inc.-Petition for Declaratory Order, FD 34277, STB 
served November 12, 2003, slip op. at 2-3 (hereafter H&M) and cases cited therein. 
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providing common carrier railroad transportation for compensation…offering 

service to the general public.”  DesertXpress Enterprises, LLC-Petition for 

Declaratory Order, FD 34914, STB served June 27, 2007.  It adds that in 

determining whether there has been a holding out, “one must look to the character 

of the service of the party in relation to the public.”  Among other criteria, the STB 

has considered whether an entity has held itself out to the public as willing to 

provide rail service and whether it has ever sought or received a license from the 

STB to do so.  AOERC at 4; H&M at 3.  

To state that Rail-Term is a “rail carrier” not only defies common sense but 

is directly contrary to the plain language of the statute.  Cf., American Orient, 484 

F.3d 556 (where this Court found that Orient Express’ argument that it was not a 

railroad because it did not own tracks “defies common sense”).7   

Rail-Term does not qualify under these standards because it does not provide 

any services, transportation or otherwise, to the public at large.  It does not furnish 

rail service to anyone, does not own any rail lines or equipment, does not employ 
                                                            
7  That case involved petitions to review decisions of both the STB and the 
Railroad Retirement Board finding the petitioner a rail carrier subject to the 
ICCTA and a covered employer under the Acts.  The Court upheld rulings of both 
agencies in a consolidated proceeding.  As relevant here, the Court stated “[a] rail 
carrier may own tracks and transport passengers along its tracks, but that is not the 
only way to provide ‘railroad transportation.’  A rail carrier may instead use tracks 
owned by another entity and ‘operated under an agreement’…[t]o be a common 
carrier, a company need only, in practice, serve the public indiscriminately and not 
‘make individualized decisions, in particular cases, whether and on what terms to 
deal.’”  Id. at 557.  
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anyone capable of operating trains, and does not operate any trains under contract 

to others or for its own account.  All of its dispatching services are provided to its 

customers pursuant to an agreement.  Furthermore, Rail-Term has never sought, let 

alone, obtained any authority from the STB to provide rail service.  In fact, it 

sought a ruling from the STB for just the opposite proposition: that it is not a rail 

carrier under the jurisdiction of the STB and the ICCTA.  Rail-Term Corp.—

Petition for Declaratory Order, supra. 

The plain meaning of the statutory language dictates that Rail-Term is 

neither a “rail carrier” nor a “railroad.”8  This Court has consistently held that 

words will be given their common dictionary meaning.  See, e.g., Day v. Veneman, 

315 F.3d 297 (D.C. Cir. 2003) and Ass’n of Communs. Enters v. FCC, 253 F.3d 29 

(D.C. Cir. 2001).  Merriam-Webster’s on-line dictionary defines a railroad as “a 

permanent road having a line of rails fixed to ties and laid on a roadbed and 

providing a track for cars or equipment drawn by locomotives or propelled by self-

contained motors; also: such a road and its assets constituting a single property.” 

http://www.merriam-webster.com/dictionary/railroad.  Black’s Law Dictionary 

defines a railroad as “a road or way on which iron or steel rails are laid for wheels 

to run on, for the conveyance of heavy loads in cars or carriage propelled by steam 
                                                            
8  The ICCTA defines a “railroad” as including the road used by a rail carrier 
and owned by it or operated under an agreement and a switch, spur, track, terminal, 
terminal facility, and any freight depot, yard, and ground, used or necessary for 
transportation.”  49 U.S.C. § 10102(6). 
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or other motive power; a road or way on which iron rails are laid for transportation 

purposes, as incident to the possession or ownership of which important franchises 

and rights affecting the public are attached; an enterprise created and operated to 

carry on a fixed track passengers and freight, or passengers or freight, for rates or 

tolls, without discrimination as to those who demand transportation.”  BLACKS 

LAW DICTIONARY, revised 4th edition, 1968, at page 1424. 

How then can an entity that does not own any rail lines, facilities, or railroad 

property equipment of any kind or provide rail service or operate trains of any sort 

be considered a “carrier by railroad”, “a rail carrier” or a “railroad?” 

2. The Board’s decision lacks a reasonable basis because it contradicts 
rulings of its sister agency, the STB, as to whether an entity providing 
dispatching services can render itself a “rail carrier” on account of 
those services. 

 
There is a substantial body of law at the STB and its predecessor agency, the 

Interstate Commerce Commission, on the issue of whether the acquisition of a rail 

line renders the purchaser a “rail carrier.”  The recent DC Circuit ruling in 

Brotherhood of Railroad Signalmen Et Al v. Surface Transportation Board, 638 

F.3d 807, 2011 U.S. App. LEXIS 6300 (slip op. 2011), upholding an STB decision 

approving the purchase of an actively operated rail line by the Massachusetts 

Department of Transportation, contains a lengthy discussion of that agency’s 

rulings involving the acquisition of rail lines by public agency purchasers under its 
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State of Maine9 doctrine.  As relevant here, that case contained a discussion of 

common carriage.  It noted that the acquiring entity could assume responsibility for 

maintaining and dispatching freight operations under certain circumstances 

without becoming a “rail carrier” subject to the STB’s acquisition jurisdiction.  See 

discussion at 638 F.3d at 813-815.  The STB itself has held that an entity can 

acquire railroad assets and selected responsibilities as to those assets such as track 

maintenance and dispatching of freight and passenger service without jeopardizing 

its noncommon carrier status.  Md. Transit Admin.—Pet’n for Declaratory Order, 

FD 34975, STB served Sept. 19, 2008, slip op. at 4-5.  Therefore, according to the 

STB, which is the principal federal agency charged by Congress with regulating 

the railroad industry on matters other than safety and labor relations, there is 

nothing inherent in dispatching that makes the dispatching entity a rail carrier.  

3. The Board’s decision lacks a reasonable basis by selectively relying 
on some federal regulations while ignoring other equally important 
ones. 

 
The Board appears to premise its assertion that dispatchers are so integral to 

railroad operations that they must be covered under the Acts on the fact that 

dispatchers are subject to the Hours of Service Act, 49 U.S.C. §§ 21101 et seq.  

The Initial Decision stated: 

                                                            
9  Me. Dep’t of Transp.—Acquis. & Operation Exemption—Me. Cent. R.R., 8 
I.C.C.2d 835 (1991) (commonly cited as “State of Maine”). 
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“[b]ecause the safe operation of trains depends on the work of train 
dispatchers, dispatchers are subject to the Hours of Service law 
enacted by Congress…” 

……. 
“The Federal Railroad Administration, which is charged with the 
responsibility to carry out the railroad safety duties imposed by the 
Hours of Service law, has issued regulations that prescribe reporting 
and record keeping requirements with respect to the hours of service 
of certain railroad employees, including dispatchers…In addition, 
FRA regulations emphasize the control factor present in the job of a 
dispatcher…”  
Initial Decision at 5; J.A.  35. 

The Board even went so far as to say that dispatching is such an “inextricable part 

of train motion” that dispatchers must be covered under the Acts because trains 

cannot move without dispatching.  Id. at 4, 9; J.A. 34, 39-40; Reconsideration 

Decision at 5; J.A. 153.  In so ruling, the Board overlooked the fact that the 

General Code of Operating Rules allows trains to be operated at restricted speeds 

of less than 10 mph without the services of a dispatcher.  Many of Rail-Term’s 

existing and potential clients operate at these restricted speeds.  Accordingly, it is 

not only factually and legally incorrect for the Board to say that trains cannot move 

at higher speeds without a dispatcher, it is unsupported by any evidence as well as 

arbitrary and capricious. 

When Rail-Term noted that many basic railroad safety-related functions 

such as signal and track maintenance are provided by independent contractors 

historically held not to be covered, the Board responded as follows: 
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“[a]lthough these services are integral to transportation by rail, they 
do not constitute transportation by rail.”  Reconsideration Decision at 
4; J.A. 152.  
 

 These other functions are the subject of extensive FRA regulation as noted 

in Rail-Term’s Petition for Reconsideration.10  Numerous vendors independent of 

their railroad clients perform services for the railroad industry in these areas and 

have been correctly treated as independent contractors by the Board.  See, e.g., 

B.C.D. 95-78, Tryban Rail Service, Inc. (track maintenance, much of it for one 

short line railroad client); B.C.D. 93-07, Gulf Rail Car Company (freight car 

repairs); B.C.D. 06-21, JA d/b/a The “A” Team (track, right of way, and grade 

crossing maintenance); B.C.D. 03-60, Rail-Scale, Inc. and Southwest Signal 

Engineering Company (crossing signals); and B.C.D. 95-40, Transportation 

Certification Services, Inc. (train and engineer training, engineer certification, and 

signal and communications consulting).  In each case a majority of the Board 

correctly found no basis for coverage under the Acts.   

By ignoring these precedents, the Board violated the basic rule of 

administrative law that an agency must follow its precedents or provide a reasoned 

                                                            
10  The FRA regulates numerous other facets of railroad operations in infinite 
detail.  For example, 49 CFR § 213 addresses track and track safety standards.  49 
CFR § 214 covers railroad workplace safety.  49 CFR §§ 215, 216, 221, and 224 
address railroad equipment standards and maintenance. 49 CFR §§ 216, 223, 229-
230 regulate locomotives.  Other FRA regulations cover block signal, grade 
crossing signal, and train control systems.  See, 49 CFR §§ 233-6.   
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explanation for its departure.  National Fed’n of Fed. Emples., Local 951 v. FLRA, 

412 F.3d 119, 120, 124 (D.C. Cir. 2005).  As this Court succinctly stated :  

“An agency acts arbitrarily and capriciously if it ‘reverses its position 
in the face of a precedent it has not persuasively distinguished,’ citing 
Louisiana Pub. Serv. Comm’n v. FERC, 337 U.S. App. D.C. 312, 184 
F.3d 892, 897 (D.C. Cir. 1999) and Motor Vehicle Mfrs. Ass’n v. State 
Farm Mut. Auto. Ins. Co., 463 U.S. 29, 57, 77 L. Ed. 2d 443, 103 S. 
Ct. 2856 (1983) (‘An agency’s view of what is in the public interest 
may change, either with or without a change in circumstances. But an 
agency changing its course must supply a reasoned analysis….’ 
(internal quotation omitted)), and if it fails to ‘consider…all the 
relevant factors” in reaching its decision.’  New York Cross Harbor 
Railroad v. Surface Transportation Board, 374 F.3d 1177, 1181 (D.C. 
Cir. 2004). 
 
Some of these functions like signal and communications systems and rail 

cars are just as essential to moving trains as are dispatchers.  Just as trains cannot 

move without the assistance of dispatchers, they cannot move without block 

signals on lines that are so equipped and cannot move without adequate track and 

roadbed.  So the Board erred by basing its jurisdiction on some FRA regulations 

over railroads and railroad operations while ignoring others.  Such arbitrary 

construction by the Board is not authorized or envisioned by the Congress.    

 Other railroad facilities, property, and equipment operated or maintained by 

entities held by the Board to be independent contractors outside its jurisdiction are 

embraced by the terms “railroad” and “transportation” under the ICCTA.11  Clearly 

                                                            
11  See footnote 8 at page 18 for a definition of “railroad.”  The ICCTA further 
defines “transportation” as including a locomotive, car, vehicle, vessel, warehouse, 
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track, signals, and equipment fit within the ICCTA’s definitions of “railroad” and 

“transportation.”  Maintenance of track, signals, and equipment are just as much 

core functions of a railroad as is dispatching.  A railroad cannot operate without 

track, signals, and equipment any more than it can operate at higher speeds without 

dispatchers.  In fact, block signals control train movement in much the same way 

that dispatching does. To distinguish between different functions performed by 

certain types of rail contractors as being “integral” and other types as being more 

than just “integral” but “inextricable” documents the arbitrary and capricious 

nature of the Board’s decision-making here. 

4. By failing to analyze Rail-Term’s operations under Kelm, the Board’s 
decision lacks a reasonable basis and ignores the substantial evidence 
of record. 

 
Kelm is the key precedent normally applied by the Board in determining 

whether a contractor providing services to the railroad industry is really 

“independent” and therefore outside coverage under the Acts or is a de facto 

employee of a railroad and subject to coverage.  In Kelm the Eighth Circuit held 

that a railroad client that employed a contractor to furnish certain services was not 

liable for Railroad Retirement taxes paid under protest on fees paid where that 

contractor was truly independent of the railroad.  In so holding, the Court relied on 

                                                                                                                                                                                                

wharf, pier, dock, yard, property, facility, instrumentality, or equipment of any 
kind [emphasis supplied] related to the movement of passengers or property, or 
both, by rail, regardless of ownership…”  49 U.S.C. § 10102(9). 
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a discussion of the legislative history of the 1946 amendment of the Carriers 

Taxing Act of 1937 rejecting efforts to bring such independent contractors within 

the coverage of the Acts.  206 F.2d at 833-4. 

 Had the Board applied Kelm and agency precedent cited in note 8 on page 

19 of Rail-Term’s reconsideration petition to the facts at hand instead of merely 

paying lip service to the case, the Board would have been obligated to reach a 

different result.  As the Board stated in cases cited on page 22, in determining 

whether an individual is an independent contractor or an employee the Board will 

consider the criteria that are derived from the commonly recognized tests of 

employee-independent contractor status developed in the common law.12  The 

crucial “supervision test” under 45 U.S.C. § 231(d)(1)(i)(A) is whether the 

individual performing the service is subject to the control of the service-recipient 

not only with respect to the outcome of his work but also with respect to the way 

he performs such work.  Furthermore, under the consistent line of Board cases 

cited on page 22 as well as this decision, the Board has stated that it will not apply 

                                                            
12  Lanigan Storage & Van Company, Inc. v. United States, 389 F.2d 337 (6th 
Cir. 1968) and Aparacor, Inc. v. United States, 556 F.2d 1004 (Ct. Cl. 1977).  Both 
cases analyzed whether the party performing a service was an “employee” of or an 
independent contractor to its client and determined the party to be an independent 
contractor. 
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tests (B) and (C) identified in Kelm13 where the contractor is engaged in an 

independent trade or business. 

Rail-Term submitted detailed evidence about the services it provides to its 

client railroads and the reporting relationships between Rail-Term and its 

employees and between those employees and the client carriers as well as copies of 

client agreements documenting that information in response to the Board’s 

questionnaires and in its reconsideration petition.  J.A. 17-18, 23-26, 28-30, 79-80, 

99-101, 106-133.  This evidence compels a Board finding that Rail-Term is an 

independent entity and that its employees are not integrated into or subject to 

control by its carrier clients including as to the outcome and way that work is 

performed.   

Instead of analyzing that evidence under Kelm to determine whether  

Rail-Term’s business structure qualifies it as an independent contractor for  

coverage purposes, the Board explained its refusal to do so with a curt “this  

argument …appears to miss the point of the Board’s holding in its April 6, 2010 

decision.”  After reciting some of Rail-Term’s arguments, the Board’s 

Reconsideration Decision states these employees are covered under the Acts “not 

by virtue of their relationship to the contracting railroads, but by virtue of their 
                                                            
13  (B) he is rendering professional or technical services and is integrated into 
the staff of the employer, or (C) he is rendering, on the property used in the 
employer’s operations, personal services the rendition of which is integrated into 
the employer’s operations. 
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employment relation with Rail-Term, a rail carrier under the [Acts].”  It then went 

on to say that even if Rail-Term was not considered a carrier under the Acts, Kelm 

would not prevent Rail-Term’s employees from being considered employees of its 

client railroads who are also subject to the Acts.  Reconsideration Decision at 5, 

J.A. 153.  In other words without any further explanation or citation to authority, 

the Board held that it would discard the test it normally uses in determining 

whether a contractor is or is not subject to coverage under the Acts when it can 

find some independent basis for holding an entity a rail carrier or its employees the 

employees of a rail carrier for coverage purposes.  In so doing, the Board has 

ignored substantial evidence submitted by Rail-Term and applied the law in a way 

that lacks any reasonable basis. 

In lieu of analyzing the Rail-Term facts under Kelm, the Board attempted to 

support its rail carrier ruling citing four totally distinguishable cases.14  SCRRA 

involved the coverage status of dispatchers employed by the public agency in 

southern California that was administering commuter rail service provided by 

Amtrak under contract.  That agency had recently hired dispatchers formerly 

employed by Amtrak and had specifically asked [emphasis supplied] the Board to 

address the status of the dispatcher employees who currently work for Amtrak and 

                                                            
14  SCRRA and Herzog Transit, both cited supra at footnote 3 at page 9; 
Wabash Railroad v. Finnegan, 67 F. Supp. 94 (E.D. Mo. 1946) (hereafter 
Wabash); and B.C.D. 95-51, Rail-West, Inc. (1995) (hereafter Rail-West).   
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would be hired as SCRRA employees in its Dispatching Department.  The agency 

also asked the Board to segregate Dispatching Department employees for coverage 

purposes.  The Board ruled that SCRRA’s Dispatching Department and its 

dispatchers were “covered employees” but that the Dispatching Department was 

otherwise segregated for coverage purposes from the rest of the agency that was 

held not to be subject to the Acts.   

 The Board also cited as additional support the Seventh Circuit’s 2010 ruling 

in Herzog Transit which affirmed the agency’s decision below.  Herzog provides 

intrastate commuter rail service under contract to two public agencies in the 

Dallas-Fort Worth Area over tracks shared with freight trains operated by railroads 

in interstate commerce subject to the ICCTA.  The Board majority, management 

member Kever dissenting, found that Herzog’s role of dispatching the trains of 

interstate common carrier freight railroads as well as the publicly supported 

intrastate commuter trains it operated under contract rendered it a “rail carrier” and 

an “employer” subject to the Acts but only with respect to its dispatchers.  Slip op. 

at 3.   

 On appeal, the Seventh Circuit, Judge Ripple dissenting, held Herzog 

covered for two reasons.  First, it held that it was necessary to apply the statute in a 

way that ensures that individuals performing functions integral to interstate rail 

transportation are covered to effectuate the broad purpose and protective character 
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of the Acts.  In other words, the Court reasoned, that if an interstate railroad 

subject to the Acts could perform this function for itself and could charge any 

tenant railroad(s) for this service, any party to whom it delegated or contracted out 

this function would be subject to the Acts as well.  Second, the Court concluded 

that if the public agency that owned the line had assumed the dispatching function 

from the interstate carriers and then delegated that function to Herzog, then Herzog 

was performing the function of an interstate common carrier.  624 F.3d at 478. 

 Judge Ripple dissented asserting that providers of “subsidiary services” that 

make rail transportation possible are not themselves interstate common carriers.  

Id. at 479.  She then went on to say that the owner of the intrastate rail line at issue 

in Herzog Transit, had not been found to be a rail carrier operating in interstate 

commerce by the Interstate Commerce Commission, and in delegating that entity’s 

dispatching function to Herzog Transit did not make it an interstate common 

carrier subject to the ICC’s jurisdiction.  Id. at 480-1.   

 The Board’s reliance on these two decisions is misplaced.  Unlike those 

parties, Rail-Term does not own any railroad track or equipment or operate trains 

as a common carrier or otherwise.  Moreover, Rail-Term’s dispatchers do not take 

directions from the operating personnel of its railroad clients.  J.A. 11, 24-26, 29-

30, 99-101.  Rail-Term submits that the policy articulated by the Court majority in 

Herzog Transit is wrong and represents both bad law and outmoded policy (that 
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personnel who perform functions traditionally provided by railroads themselves 

should remain subject to the Acts regardless of change in the industry).15  As 

discussed below at pages 32-3, infra, policy changes in the law to reflect changes 

in industry are matters for the Congress, not the courts or the Board, to change.  

Finally, like SCRRA Rail-Term had originally desired that its employees be 

covered under the Acts, but unlike in Herzog Transit it received advice from two 

former Board staff members advising that its employees would not be subject to 

the Act and acted on that advice to its detriment.  J.A. at 10-11, 14, 23, 81-82. 

 The Board, citing two cases, then tried to find Rail-Term’s employees 

covered under the Acts by focusing on the control that Rail-Term’s rail carrier 

clients exercise over Rail-Term’s dispatcher employees.  The first, Wabash 

Railroad v. Finnegan, supra, involved a suit by a railroad to recover payroll taxes 

paid under protest for compensation provided to an independent contractor.  The 

second, B.C.D. 95-51, Rail-West, Inc., was a 1995 Board decision involving a 

contractor operating a short line railroad for its public agency owner.  In each the 

Court and the Board found that the nature of the services performed by the 

contractor to its principal was of a continuing nature and so essential to the 

statutory duty of rail carriers to provide rail transportation that the responsibility 

for performance must be retained by the railroad.  Both are distinguishable.   

                                                            
15  See the discussion of the RRA’s underlying policy in Herzog Transit at 475. 
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 In Wabash, a Federal District Court decision preceding Kelm by seven years, 

the Court discussed the commonly recognized tests to determine the existence of 

an employer-employee relationship and ruled that the contractor could not be 

found to be an entity independent of its principal.  The specific services furnished 

included the provision of coal and sand to steam locomotives and, in some cases, 

the movement of locomotives in or around the yard or station.  But in stark contrast 

to Rail-Term, the Wabash Court carefully analyzed the facts and found that the 

railroad controlled and supervised the employees of its contractor as if they were 

the railroad’s own, that the railroad furnished many of the tools, supplies, and 

materials required for the work, that the work was for an indefinite period of time, 

that the contractor did not have an independent trade or business, and that there 

was no evidence that the contractor had clients other than the railroad.  Id. at 100. 

 Rail-West involved a public agency that retained a contractor to operate its 

railroad for the agency’s account providing train and engine crews and other 

unidentified functions.  The Board concluded that “certain duties are so essential 

under the law that responsibility for their performance must be retained by the 

principal or employer.”  Id. at 3-4.  Moreover, the Board in Rail-West recognized 

that “where an individual is subject to the direction and control of an employer, the 

employee relationship is established irrespective of whether the right to supervise 

and direct is exercised.” Id. at 4.  But once again, Rail-Term is not operating a 
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railroad for its clients or providing individuals to perform train and engine service 

functions for its clients and Rail-Term’s clients do not direct and control the 

actions of Rail-Term dispatchers so the citation to Rail-West does not support the 

Board’s decision. 

5. The Board committed an error of law in subjecting Rail-Term or its 
dispatching employees to coverage under the Acts. 

 
There is an old saying that there are two reasons for every action taken: the 

real one and the one that sounds good.  Here the real reason is found at pages 3 and 

4 of the Reconsideration Decision:   

“Rail-Term is a rail carrier within the meaning of that term under the 
RRA and RUIA.  To hold otherwise would allow for easy erosion of 
the RRA and RUIA by parsing out interstate transportation by rail to 
non-covered entities.” 

… 
“…the Board finds that consideration of the all (sic) subsections of the 
Railroad Retirement Act’s definition of ‘employer’ …makes clear that 
‘Congress envisioned a broad retirement program for employees 
playing many roles within the railroad industry…’”  J.A. at 151-152.   
 

After citing excerpts of Herzog Transit, the Board quoted language from that 

ruling to the effect that it is the duty of the Board to continue to apply the Acts to 

ensure the inclusion of individuals performing integral rail transportation functions 

in coverage under the Acts.  It then added, “[i]t is therefore appropriate for the 

Board to find Rail-Term to be covered under the Acts because its employees 

perform the integral rail function of dispatching services.”  Id.; J.A. 4. 
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 But the policy articulated in Herzog Transit and relied upon by the Board 

here is inappropriate for application to Rail-Term employees.  Unlike other cases 

cited by the Board, Rail-Term does not hire people from the railroad industry.  Its 

workforce consists solely of individuals who have never been covered by the Acts.  

Rail-Term does not seek to deprive railroad employees of their Railroad 

Retirement benefits or remove people from coverage under the Acts.  Rail-Term 

does not present an example of an otherwise covered entity seeking to “erode” the 

coverage and jurisdiction of the Acts.  While the Board’s Reconsideration Decision 

suggests that including employees of independent contractors such as Rail-Term 

would promote “a broad retirement program for employees playing many roles 

within the railroad industry,” the thrust of the law is to benefit persons who 

pursued careers in the railroad industry [emphasis supplied], not individuals 

seeking careers with outside contractors.  Cheney, supra, 50 F.3d at 1078. 

 Should the Board in the future seek to include railroad industry vendors such 

as Rail-Term within the coverage of the Acts, that decision should be made by 

Congress.  Square D Co. v. Niagara Frontier Tariff Bureau, 476 U.S. 409, 420, 

424, 106 S. Ct. 1922, 1930-1 (1986) (indicating it is for the Congress and not the 

courts to revise the law to reflect major changes in an evolving industry).  Absent a 

clear statement of Congressional intent, missing here, the Board’s decision finding 

Rail-Term a “rail carrier” and a “covered employer” lacks a reasonable basis. 
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IX. 

CONCLUSION 

The Board erred in holding that Rail-Term is a “carrier by railroad” and “a 

covered employer” under the Acts and alternatively finding Rail-Term’s 

employees are “employees” of its rail carrier clients for coverage purposes.  This 

ruling violates the plain language of the statute, Congressional intent, and the 

common meaning of the term “railroad.”  This court has the power to review de 

novo and overturn the Board’s decision because it seeks to interpret the statute of a 

sister agency, the Surface Transportation Board.   

By failing to analyze Rail-Term’s operations under the Board’s standard 

normally applied for determining whether a contractor is or is not subject to 

coverage under the Acts, the Board’s decision ignores the substantial evidence of 

record.  Finally, to the extent the policy reason behind the Board’s decision is to 

prevent the “erosion” of its jurisdiction and coverage base, it should pursue that 

objective through legislation rather than ad hoc decision making.  Accordingly, 

this Court should reverse the Board’s Reconsideration Decision. 
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ORAL ARGUMENT SCHEDULED ON OCTOBER 24, 2011 
 

IN THE  
UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 
 

 
Rail-Term Corp.,       ) 
   Petitioner              ) 
   v.      ) No.11-1093 
United States Railroad                            ) 
 Retirement Board, Respondent    ) 
 

REPLY BRIEF OF PETITIONER-APPELLANT 
RAIL-TERM CORP. 

 
I. 

STATEMENT OF FACTS 

 In the Statement of Facts included with its brief, the Railroad Retirement 

Board (“RRB” or “the Board”) quoted from a letter dated September 7, 2006, from 

Rail-Term Corp.’s1 Executive Vice President Francois Prenovost stating that he 

had contacted the Board in 2004 “for information on how to join the RRB.”  J.A. 

10.  The Board asserted that “there is no evidence in the record that in the period 

from Rail-Term’s initial contact with the Board in 2004 to Mr. Wolfe’s letter of 

August 14, 2006, that any attorney or other representative from Rail-Term 

contacted [any office of the Board] for any sort of formal declaration or 

confirmation of the company’s [status as a rail carrier.]”  RRB Brief at 5. 

                                                            
1  Hereafter “Rail-Term” 
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 The RRB mischaracterized Rail-Term’s efforts to obtain a status 

determination under the applicable statutes when Rail-Term contacted the RRB.  In 

that regard, Rail-Term asks the members of this Court to think of how they would 

have proceeded as business people, not as lawyers or judges, when confronted with 

a similar issue. 

 In response to the RRB’s version of the facts, Mr. Prenovost has advised his 

counsel that in 2004 he planned to hire five people and that he inquired of the first 

Board agent with whom he spoke if Rail-Term could, in his words, “sign up” [i.e. 

become subject to the Board’s jurisdiction under the Acts].  The Board’s agent 

advised that was not likely but in response to Mr. Prenovost’s insistence, he 

recommended that Mr. Prenovost speak to an in-house specialist.  Upon further 

inquiry, the in-house specialist “told me to forget it, as I [Rail-Term] did not meet 

the basic requirements.”  That specialist never suggested that Rail-Term make a 

formal request as it was clear to the RRB agent and specialist that the company 

would not be able to be covered under the Acts. 

At that point Mr. Prenovost concluded that Rail-Term would need to go to 

“plan B” and set up a 401K plan that would be sufficiently competitive to enable 

the company to attract qualified employees.  Alternatively, Rail-Term would hire 

people off the street and train them from scratch at great cost.   
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Before pursuing the non-RRB business model, Mr. Prenovost asked the 

company’s lawyers for a legal opinion as he wanted to insure that counsel for the 

company’s reading of the Act tracked that of the Board’s specialist.  The company 

counsel’s statutory analysis reached the same conclusion as that given by the 

Board’s specialist.  J.A. 10-11. 

Rail-Term needed to act quickly inasmuch as time was of the essence with 

respect to potential customers requesting service.   As a reasonable business 

person, Mr. Prenovost rationally concluded there was no reason to go through the 

expense and time2 associated with attempting to establish that the Board’s 

specialist was wrong. 

II. 

SUMMARY OF ARGUMENT 

This judicial review proceeding involves a basic issue of statutory 

interpretation:  whether Rail-Term, a non-railroad company which is not a “rail 

carrier,” does not own or operate any trains or railroad equipment, and does not 

hold itself out to the general public as a common carrier is a “rail carrier” and 

hence a “covered employer” subject to jurisdiction under the Railroad Retirement 

                                                            
2  Rail-Term has already expended over $175,000 in legal fees and other 
expenses dealing with this issue.  J.A. 82. 
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Act (“RRA”) and the Railroad Unemployment Insurance Act (“RUIA”).3  The 

Board’s decision at issue is not entitled to deference because it contradicts the plain 

language of the statute.  Furthermore, the Board ignored the substantial evidence 

submitted by Rail-Term describing the nature of its business and operations 

including its relationship with its railroad customers in finding coverage under 

these laws.  The Board’s decision contains numerous errors of law including 

incorrect interpretations of the I.C.C. Termination Act (“ICCTA”) administered by 

the Surface Transportation Board (“STB”).  Finally, the Board’s decision fails to 

explain why it departed from longstanding agency and court precedent in 

determining that Rail-Term is subject to its jurisdiction. 

III. 

ARGUMENT 

A. 

THE BOARD’S DECISION IS NOT ENTITLED TO DEFERENCE 
UNDER THE FACTS AND CIRCUMSTANCES OF THIS CASE 

 
 This proceeding involves a basic issue of statutory interpretation:  whether 

Rail-Term, a non-railroad company which is not a “rail carrier,” does not own or 

operate any trains or railroad equipment, and does not hold itself out to the general 

public as a common carrier but provides contractual dispatching services for 

                                                            
3  45 U.S.C. § 231(a)(1)(i) and 45 U.S.C. §§ 351(a) and (b), respectively.  
Hereafter cited as “the Acts.” 
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railroad customers, is a “rail carrier” and hence a “covered employer” under 

section 1(a)(1) of the RRA, 45 U.S.C. § 231(a)(1)(i) and section 1(a) and (b) of the 

RUIA, 45 U.S.C. §§ 351(a) and (b).  The Board would have this Court believe that 

its decision is entitled to deference under the two part analysis articulated in 

Chevron U.S.A. v. National Res. Def. Council, 467 U.S. 837, 842-3, 104 S. Ct. 

2778, 2781-2 (1984) (hereafter cited as Chevron).  The Board argued that its 

decision meets the first test because the RRB’s interpretation is based on the 

statutory language and Congressional intent as expressed in the legislative history.  

Hedging its bets, the Board asserted further that if the Court should find ambiguity 

in the statutory language it could still accept the Board’s ruling as a permissible 

interpretation under Chevron given that the RRB alluded to selective portions of 

the legislative history of the Acts in reaching its determination. 

Rail Term vehemently disputes the Board’s assertion that its decision is 

entitled to deference under Chevron.  Any statutory analysis necessarily begins 

with the plain language of the statute.  Dean v. United States, __ U.S.__, 129 S. Ct. 

1849, 1853, 2009 LEXIS 3300 (2009).   

The RRA states simply that the term “employer” shall include  

(1) “any carrier by railroad subject to the jurisdiction of the Surface 
Transportation Board… or 
 

(2) any company which is directly or indirectly owned or controlled by, 
or under common control with, one or more employers as defined in 
paragraph (i) of this subdivision, and which operates any equipment or 
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facility or performs any service….in connection with the transportation 
of passengers or property by railroad.”  45 U.S.C. §§ 351a and b. 

 
The Board has conceded that Rail-Term is not “an employer” under the second part 

of this statutory test.  Initial Decision at 3; J.A. at 33.  As to the first part of the 

statutory test, the Board’s decision is not entitled to deference because it disregards 

the plain language of the statute.  Nowhere does the statute or the pertinent 

regulations regard an entity that performs railroad-like services as “a covered 

employer.”  Rail-Term obviously does not qualify under these statutory standards 

because it is not a “carrier by railroad” or a “rail carrier.”  It does not furnish rail 

service to anyone, does not own any rail lines or equipment, does not employ any 

one capable of operating trains, does not operate any trains under contract to others 

or for its own account, and has never sought, let alone, obtained any authority from 

the STB to provide rail service.4  

 In its initial brief Rail-Term cited law in this Court holding that words will 

be given their common dictionary meaning.5  Rail-Term then cited two common 

                                                            
4  In fact it sought a declaratory ruling from the STB that it was not a rail 
carrier subject to that agency’s jurisdiction. Rail-Term Corp.-Petition for 
Declaratory Order, FD 35381, STB served October 12, 2010 (the STB declined to 
grant that relief because it was reluctant to interfere with a related proceeding 
before another federal agency, the Railroad Retirement Board (Retirement Board) 
and noting that another case presenting a similar issue was on appeal to the United 
States Court of Appeals for the Seventh Circuit. 
 
5  See, e.g., Day v. Veneman, 315 F.3d 297 (D.C. Cir. 2003) and Ass’n of 
Communs. Enters. v. FCC, 253 F.3d 29 (D.C. Cir. 2001). 
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dictionary definitions of the word “railroad” to show that an entity that does not 

own any rail lines, facilities, or railroad property or equipment of any kind or 

provide rail service or operate trains of any sort could not be considered a “carrier 

by railroad,” “a rail carrier,” or a “railroad.”  Rail-Term Initial Brief at 18-19.  As 

with many of Rail-Term’s arguments, the Board offered no response. 

Where, as here, Congress has directly addressed the question at issue that 

should be the end of the matter.  It is for the court as well as the agency to give 

effect to the unambiguously expressed intent of Congress.  Chevron, supra. 

Moreover, under the law of this Circuit agency rulings interpreting statutes of other 

agencies such as the ICCTA are not entitled to deference under Chevron.  See, 

Johnson v. United States R.R. Retirement Bd., 969 F.2d 1082, 1088-89 (D.C. Cir. 

1992), cert. denied, 113 S. Ct. 1842 (1992) (holding that the Board’s interpretation 

of the relationship between the RRA and the Social Security Act is not entitled to 

deference).  Accordingly, where the Board’s analysis requires the interpretation of 

another agency’s statute such as the ICCTA and terms such as “rail carrier,” 

“carrier by railroad,” and “railroad” as defined there, this Court must review the 

RRB’s decisions de novo.  The RRB’s interpretation is not entitled to deference for 

the simple reason that it ignores the clear statutory language. 

Perhaps fearful that its “language of the statute” argument won’t stand up on 

appeal, the Board devoted roughly six pages of its substantive 26 page argument to 



8 

a long dissertation as to why its interpretation of the statute is “permissible.”  

Central to this argument was a discussion of the legislative history of the current 

RRA and previous versions of the law.   

While the Board repeatedly claimed that Congress envisioned the Railroad 

Retirement system as “a broad retirement program for employees playing many 

roles within the railroad industry,” the term “employer” cited in those statutes 

hinged on the existence of an entity that was either “any carrier” or a “carrier by 

railroad.”  RRB brief at 16-18.  The fallacy of the Board’s argument was that it did 

not and could not cite to any language stating that a non-railroad entity providing 

services to the railroad industry was either a “rail carrier” or a “carrier by rail” or 

for that matter an “employer” for RRA purposes.  Moreover, the authority it cited  

for the proposition that the RRA intended to bring within coverage of the Acts  

“substantially all those organizations which are intimately related to the  

transportation of passengers or property by railroad in the United States” consisted  

of a book on the history of railroad retirement legislation, the testimony of a  

railroad labor witness at a legislative hearing, and legislative history not relevant to  

the Board’s interpretation of the statutory language.  RRB brief at 16-18.  The best  
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the Board could do to support its position was to cite to several cases6 that are 

either irrelevant to or easily distinguishable from the facts in the instant 

proceeding. 

B. 

THE BOARD’S DECISION DOES NOT REFLECT THE 
SUBSTANTIAL EVIDENCE SUBMITTED BY RAIL-TERM 

In support of its position that it is not a “rail carrier,” “carrier by railroad,” or 

a “railroad,” Rail-Term submitted detailed evidence about the services it provides 

to its railroad customers.  These documents included Rail-Term’s correspondence 

with the Board and agreements between Rail-Term and two of its railroad 

customers.  This evidence described the company’s history, business lines, 

operations, and key personnel.  It explained in detail the reporting relationships 

between Rail-Term and its employees, between Rail-Term and its carrier 

customers, and between Rail-Term’s dispatching employees and the employees of 

its carrier customers.  J.A.  10-11, 14-18, 23-26, 27-30, 99-101, 106-133.  This 

evidence demonstrated clearly that Rail-Term employees are not subject to the 

control, supervision, and direction of its customers as to the manner of 

performance of Rail-Term’s work.  J.A.11, 24-26, 28-30, 99-101, 106-133.  Thus 
                                                            
6  Standard Office Building Corporation v. United States, 819 F.2d 1371 (7th 
Cir. 1987); Herzog Transit Services v. United States Railroad Retirement Board, 
624 F.3d 467 (7th Cir. 2010); United States Railroad Retirement Board v. Fritz, 
449 U.S. 166 (1980); and Livingston Rebuild Center, Inc. v. Railroad Retirement 
Board, 970 F.2d 295 (7th Cir. 1992).   
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Rail-Term does not meet the requirement of subsection (A) of section 1(d)(1) of 

the RRA.  Furthermore, the evidence demonstrated that Rail-Term is a contractor 

engaged in an independent trade or business and therefore outside the scope of the 

Board’s coverage under the key precedent normally applied by the Board 

articulated in Kelm v. Chicago, St. P., M. & O. Ry. Co., 206 F.2d 831 (8th Cir. 

1953).  J.A.99-101, 106-133.  Accordingly, Rail-Term does not satisfy the 

requirements of subsections (B) and (C) of section 1(d)(1) of the RRA. 

 Instead of analyzing that evidence to determine whether Rail-Term met the 

Kelm test as an independent contractor, the Board in decisions and again in its brief 

curtly dismissed Rail-Term’s evidence and arguments.  It repeatedly rejected Rail-

Term’s position observing that train dispatching is such an “inextricable part” of 

the actual motion of trains and therefore an “inextricable part” of fulfilling a 

railroad’s common carrier obligation that it need not apply the Kelm analysis.  In 

observing that dispatching covers two basic types of railroad functions namely 

train operations and maintenance activities, the Board noted as justification for its 

coverage that train operations are extensively regulated by the Federal Railroad 

Administration (“FRA”) under the Hours of Service Act and the agency’s 

regulations.  Yet it failed to explain in its decisions and again in its brief how it 

could find contractors performing various types of maintenance activities outside 

its coverage despite the fact that they are also heavily regulated by the FRA while 
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holding Rail-Term subject to its jurisdiction.  These other activities such as track, 

signal, and equipment maintenance are just as essential to a railroad’s ability to 

perform its common carrier obligations as are dispatching services. 

 The Board also made light of the fact that the railroad industry’s General 

Code of Operating Rules (“GCOR”) permit railroads to operate trains at lower 

speeds without the services of a dispatcher.  Rail-Term’s brief had inadvertently 

and incorrectly represented the top speed at which trains could be operated without 

a dispatcher as 10 mph.  Rail-Term Initial Brief at 21.  Subsequent to the 

preparation of the initial brief, Rail-Term advised undersigned counsel that the top 

speed for dispatcher-less operation was 20 mph resulting in a much greater number 

of train operations.  The Board’s response was to note that “enough of Rail-Term’s 

clients do [the Board’s emphasis] operate at speeds requiring the services of a 

dispatcher and that 75% of Rail-Term’s revenue is derived from providing 

dispatcher service.  RRB Brief at 24-25.  Presumably, the point of the Board’s 

response was once again to show how “integral” dispatching is to the fulfillment of 

a railroad’s common carrier obligations that it cannot be contracted out to a third 

party outside the jurisdiction of the Board and the Acts.  However, the premise 

behind the Board’s conclusion is flawed.  The Court should take judicial notice of 

the fact that a substantial, perhaps overwhelming, number of short line railroad 

operations are conducted no more frequently than once per day and at speeds of 
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less than 20 mph so dispatching is not always necessary for a short line railroad to 

meet its common carrier obligations.  All of Rail-Term’s existing customers inside 

the United States are either short line or regional railroads.7   

 Finally, the most egregious example of the flawed “substantial evidence” 

upon which the Board purported to reach its decision was the Board’s response to 

Rail-Term’s assertion that it is not a rail carrier because it does not provide any 

services, transportation or otherwise, to the public at large.  The Board noted: 

“…according to its website…Rail-Term lists at least eleven rail 
carrier clients in the United States for whom it provides rail 
dispatching services.  Respondent Board maintains that this is 
substantial evidence that Rail-term is offering its services to the public 
at large.  That fact, when combined with the fact that Rail-Term’s 
dispatchers have the ultimate control over the movement of the trains 
of its rail carrier customers, led to the Board’s decision that Rail-Term 
was itself a rail carrier within the definition of an employer under the 
[Acts].”  RRB brief at 26-7. 

 
But the test for determining whether an entity is a “rail carrier” and therefore “an 

employer” for Railroad Retirement coverage purposes is under the ICCTA 

administered by the STB.  It is “a person providing common carrier railroad 

transportation [emphasis supplied] for compensation…offering service to the 

general public.”  DesertXpress Enterprises, LLC-Petition for Declaratory Order, 

FD 34914, STB served June 27, 2007.  The fact that Rail-Term may be holding 
                                                            
7  A regional railroad is larger than a short line typically either having more 
than $20 million in annual railroad operating revenues (a class II railroad under 
STB regulations at 49 C.F.R. Part 1201, 1-1, General Instructions, classification of 
carriers) or serving several states.   
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itself out to provide dispatching service to “railroads” does not make it a common 

carrier or a rail carrier.  By the Board’s reasoning any vendor offering service to 

railroad clients including professionals such as lawyers, accountants, and 

consulting engineers could be considered common carriers and therefore subject to 

the Acts under the Board’s rationale!  The fact is that times change but the Board 

has remained a New Deal era institution frozen in time.   

C. 

THE BOARD’S DECISION CONTAINS 
SUBSTANTIAL ERRORS OF LAW 

 Contrary to its representations, the Board’s decisions contain several errors 

of law.  Aside from its characterization of Rail-Term as a “common carrier” 

because it holds out its dispatching services to the railroad industry, the Board 

erred in its decisions and again in its brief in its pronouncements on the state of 

ICCTA law.  According to the Board,  

“...the threshold inquiry may begin with what constitutes a rail carrier 
subject to STB jurisdiction, but it does not end there.  The regulatory 
schemes of the Acts and the ICCTA are not symmetrical… [w]hile the 
Board affords significant weight to ICC and/or STB decisions when 
making employer determinations, the RRB and STB are two entirely 
different entities with different purposes.”  RRB Brief at 27. 
 

Yet the 7th Circuit in the Herzog Transit case so heavily relied upon by the Board 

stated, 

We turn first to the phrase “carrier by railroad.” The RRA provides no 
definition of this term. Notably, however, the [ICCTA] which 
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delineates the jurisdiction of the [STB] defines “rail carrier” as a (sic) 
“a person providing common carrier railroad transportation for 
compensation.” 49 U.S.C. § 10102 (emphasis supplied). The RRB 
seemed to assume, and we see no reason to disagree, that Congress 
intended “carrier” to have the same meaning in both of these closely 
related statutes and that the RRA statute therefore affords no broader 
coverage than the ICCTA.  624 F.3d 467 at 473. 
 

So in fact it is the ICCTA and the STB’s decisions thereunder that define what is a 

“rail carrier” or a “carrier by railroad” upon which the term “employer” hinges for 

the purpose of the Acts.   

Rail-Term cited in its brief this Circuit’s fairly recent decision in 

Brotherhood of Railroad Signalmen Et Al v. Surface Transportation Board, 638 

F.3d 807, 2011 U.S. App. LEXIS 6300 (slip op. 2011), upholding an STB decision 

approving the purchase of an actively operated rail line by the Massachusetts 

Department of Transportation.  That case not only contained a discussion of 

common carriage but it noted that the acquiring entity could assume responsibility 

for maintaining and dispatching freight operations under certain circumstances 

without becoming a “rail carrier” subject to the STB’s acquisition jurisdiction.  See 

discussion at 638 F.3d at 813-815.8  Instead of responding to Rail-Term’s citation 

of this case, the Board summarily replied without explanation “it is the position of 

                                                            
8  The STB itself has held that an entity can acquire railroad assets and selected 
responsibilities as to those assets such as track maintenance and dispatching of 
freight and passenger service without jeopardizing its noncommon carrier status.  
Md. Transit Admin.—Pet’n for Declaratory Order, FD 34975, STB served Sept. 
19, 2008, slip op. at 4-5.   
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Respondent that this case is distinguishable and not relevant to the issue before this 

Court.”  RRB Brief at 29.   

D. 

THE BOARD’S DECISION FAILS TO PROVIDE A RATIONAL 
EXPLANATION FOR ITS DEPARTURE FROM PRECEDENT 

 In its petition for reconsideration before the Board and again in its initial 

brief before this Court, Rail-Term cited a series of Board decisions9 where the 

agency ruled that parties furnishing services to the railroad industry were 

independent contractors under the Kelm criteria.  In each case cited the Board 

carefully construed the facts under the three part statutory test discussed in Kelm.  

The Board ruled that the entity was not a “covered employer” under the Acts 

where it found that the contractor was not under the control, supervision, or 

direction of the service recipient as to the outcome of the work and/or the manner 

of performance of the work or was found to be engaged in an independent trade or 

business. 

The failure of the Board to analyze the Rail-Term facts under Kelm was not 

just a substantial error of law.  It represented an unexplained and incomprehensible 

departure from long established precedent.  As this Circuit has held,  

                                                            
9  B.C.D. 95-78, Tryban Rail Service, Inc.; B.C.D. 93-07, Gulf Rail Car 
Company; B.C.D. 06-21, JA d/b/a The “A” Team; B.C.D. 03-60, Rail-Scale, Inc. 
and Southwest Signal Engineering Company; and B.C.D. 95-40, Transportation 
Certification Services, Inc.  
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an agency must follow its precedents or provide a reasoned 
explanation for its departure.  National Fed’n of Fed. Emples., Local 
951 v. FLRA, 412 F.3d 119, 120, 124 (D.C. Cir. 2005)…. “An agency 
acts arbitrarily and capriciously if it ‘reverses its position in the face 
of a precedent it has not persuasively distinguished,’ citing Louisiana 
Pub. Serv. Comm’n v. FERC, 337 U.S. App. D.C. 312, 184 F.3d 892, 
897 (D.C. Cir. 1999) and Motor Vehicle Mfrs. Ass’n v. State Farm 
Mut. Auto. Ins. Co., 463 U.S. 29, 57, 77 L. Ed. 2d 443, 103 S. Ct. 
2856 (1983) (‘An agency’s view of what is in the public interest  
may change, either with or without a change in circumstances. But  
an agency changing its course must supply a reasoned  
analysis….’ (internal quotation omitted)), and if it fails to 
‘consider…all the relevant factors” in reaching its decision.’  New 
York Cross Harbor Railroad v. Surface Transportation Board, 374 
F.3d 1177, 1181 (D.C. Cir. 2004). 
 

Here the Board cited and even discussed Kelm in both its decisions and in its brief.  

But it concluded by stating “the central question to be answered is whether Rail-

Term’s employees are subject to the control of Rail-Term’s carrier clients.”  

However, the evidence submitted conclusively demonstrates that Rail-Term’s 

employees are not subject to control by its carrier clients but only by Rail-Term 

management.  J.A. 23-26, 28-30, 99-101, 106-133.  Nevertheless, as the Board 

itself admits in its brief “under an Eighth Circuit decision [Kelm] consistently 

followed by the Board, these tests do not apply to employees of independent 

contractors performing services for a railroad where such contractors are engaged 

in an independent trade or business.”  RRB Brief at 30.  Because of the nature of 

the services performed for the railroad customers, the Board concluded that those 
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railroads could not surrender control and supervision over Rail-Term employees 

even if that was directly contrary to the facts. 

 Accordingly, and without explanation, the Board has refused to apply long 

standing precedent including agency rulings and the Kelm case as well as the 

provisions of section 1(d)(1) of the RRA in determining Rail-Term’s status under 

the Acts. 

IV. 

AMERICAN TRAIN DISPATCHERS’ BRIEF 

 On August 3, 2011, the American Train Dispatchers Association (“ATDA”), 

a labor union representing individuals who dispatch trains for most of the nation’s 

major railroads, filed a brief in support of the Board as amicus curiae.10  Rail-Term 

filed a reply urging its rejection on the grounds that the ATDA was not a party to 

proceedings before the Board and it represents dispatchers who work for railroad 

common carriers.  Without waiting for the Court to act on its Motion, ATDA 

submitted a brief urging the Court to uphold the Board’s decision. 

 As Rail-Term notes in its Initial Brief, there is an old saying that there are 

frequently two reasons for every action taken: the real one and the one that sounds 

good.  While RRB’s brief obliquely suggested an extra statutory policy 

justification for its decision, ATDA stated it clearly: 
                                                            
10  On September 2, 2011, the Court granted ATDA’s request to file an amicus 
brief. 
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“Attempts by Rail-Term and other contractors to perform these 
services outside the purview of the [Acts] …threatens the viability of 
the RRA and RUIA system which covers all other employees in the 
country who perform transportation services for the nation’s railroads 
and which Congress decided was essential to the nation’s economy.”  
ATDA brief at 1. 
 

In short ATDA seeks to intervene in these proceedings because it is concerned that 

contractors such as Rail-Term could “erode” the employee base from which the 

Railroad Retirement system draws revenue to fund its benefits. 

 The gist of ATDA’s argument is two-fold.  First, train dispatching is such a 

“safety-sensitive” responsibility that it cannot be contracted out to entities such as 

Rail-Term.  Second, the statute must be applied to ensure that individuals 

performing these integral functions [i.e., train dispatching] to interstate 

transportation are covered and thus effectuate what ADTA characterized as 

Congress’s “broad protective purpose.” 

 However, ATDA’s arguments fail under closer scrutiny.  While train 

operations and therefore dispatching are indeed “safety-sensitive” so are other 

activities such as train, signal, and equipment maintenance that are commonly 

contracted out by even the largest railroads to entities that are not subject to the 

Acts.11 

                                                            
11  B.C.D. 95-78, Tryban Rail Service, Inc.; B.C.D. 93-07, Gulf Rail Car 
Company; B.C.D. 06-21, JA d/b/a The “A” Team; B.C.D. 03-60, Rail-Scale, Inc. 
and Southwest Signal Engineering Company; and B.C.D. 95-40, Transportation 
Certification Services, Inc., all cited and discussed in the portion of the brief 
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 Regarding ATDA’s second argument, ATDA does not represent the interests 

of Rail-Term’s few (five to seven) employees handling dispatching duties for client 

railroads out of its Rutland, VT, office.  By its own admission, ATDA generally 

represents unionized dispatchers employed by the larger railroads known as “class 

I carriers.”  Rail-Term’s dispatchers are not unionized and do not work for rail 

carriers of any size.  In fact, Rail-Term does not seek to employ individuals who 

work for or have worked for rail carriers.  So, contrary to ATDA’s assertions, Rail-

Term’s dispatching business does not, in fact, entail taking people out of the 

Railroad Retirement system or jeopardizing its financial integrity.  Any suggestion 

that a contractor such as Rail Term, which employs only a few dispatchers, could 

erode the financial integrity of the Railroad Retirement system is ludicrous. 

 In support of its argument that the Board has followed its case law in 

holding Rail-Term subject to the Acts, ATDA cited several Board and court 

decisions.12  However, ATDA’s analysis is legally incorrect.  It does not even cite 

                                                                                                                                                                                                

responding to the Board.  Rail-Term notes that Transportation Certification 
Services, Inc., involving a firm that trained personnel for such heavily regulated 
“safety-sensitive functions” as locomotive engineers and trainmen, the Board 
analyzed respondent Transportation Certification Services, Inc., under the three 
part Kelm test and concluded that respondent did not meet the “control test” 
inasmuch as it performed services for many different clients.  
 
12  Notably, B.C.D. 02-12, Southern California Regional Rail Authority 
Segregation of Dispatching Department (2002); B.C.D. 09-53, Employer Status 
Determination Decision on Reconsideration, Trinity Railway Express-Train 
Dispatching Herzog Transit Services, Incorporated, slip op., October 28, 2009, 
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or discuss the two pertinent provisions of the RRA which define whether an entity 

performing service for the railroad industry is subject to the Board’s jurisdiction.  

To be subject to the RRA, an employer shall be 

(1)  “any carrier by railroad subject to the jurisdiction of the 
Surface Transportation Board… or 

 
(2) any company which is directly or indirectly owned or 

controlled by, or under common control with, one or more 
employers as defined in paragraph (i) of this subdivision, and 
which operates any equipment or facility or performs any 
service….in connection with the transportation of passengers or 
property by railroad.”  45 U.S.C. §§ 351a and b. 

 
ATDA can not refute Rail-Term’s argument that the plain meaning of the statute 

governs and that Rail-Term is not a railroad or a rail carrier under the statute 

because it does not hold out to the public to conduct common carrier railroad 

operations. 

                                                                                                                                                                                                

aff’d sub. nom. Herzog Transit Services v. United States Railroad Retirement 
Board, 624 F.3d 467 (7th Cir.  2010); Wabash Railroad v. Finnegan, 67 F. Supp. 
94 (E.D. Mo. 1946); B.C.D. 95-51, Rail-West, Inc. (1995); and BCD 03-38, Rail-
Temps, Inc. (May 6, 2003). These cases are easily distinguishable insofar as Rail-
Term does not perform railroad operations.  While Rail-Temps involved a firm 
providing temporary employees to rail carriers such as engineers, trainmen, 
conductors, and dispatchers, the Board on reconsideration deemed the company to 
be an employment agency and therefore not an entity subject to its jurisdiction. 
ATDA even appeared to cite to the Board’s administrative rulings in the Rail-Term 
proceedings now under review as precedent for its own arguments.  See, ATDA 
brief at 4, 8-10, and 12. 
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 With respect to ATDA’s argument that Kelm13 “is not implicated in the 

Board’s alternate finding here,” ATDA fails to address Rail-Term’s argument that 

the Acts do not apply to either it or its employees as its workers are not subject to 

the control of the service recipient.   

 In summary, ATDA’s arguments wholly miss the mark because Rail-Term 

does not meet the basic statutory test for an “employer” as it is not a rail carrier 

under the plain meaning of the words in the statute.  It does not own or operate any 

trains or railroad equipment and does not hold itself out to conduct common carrier 

operations in the remotest sense of the word.  Moreover, Rail Term is clearly an 

independent contractor under Kelm as its employees are not subject to control by 

its railroad customers or their employees.   

V. 

CONCLUSION 

The Board erred in holding that Rail-Term is a “carrier by railroad” and “a 

covered employer” under the Acts and alternatively finding Rail-Term’s 

employees are “employees” of its rail carrier clients for coverage purposes.  This 

ruling violates the plain language of the statute, Congressional intent, and the 

                                                            
13  Cited at page 10 of this brief.  ATDA states “the issue in this case is not 
whether employees of Rail-Term are covered by the Acts ‘by virtue of their 
relationship to the contracting railroads, but by virtue of their employment relation 
with Rail-Term, a rail carrier under the RRA and RUIA’” citing to the Board’s 
decision on reconsideration dated January 28, 2011. 
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common meaning of the term “railroad.”  This court has the power to review de 

novo and overturn the Board’s decision because it seeks to interpret the statute of a 

sister agency, the Surface Transportation Board.  Accordingly, this Court should 

reverse the Board’s Reconsideration Decision. 
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ORAL ARGUMENT SCHEDULED ON OCTOBER 24, 2011 
 

IN THE  
UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 
 

 
Rail-Term Corp.,       ) 
   Petitioner              ) 
   v.      ) No.11-1093 
United States Railroad                            ) 
 Retirement Board, Respondent    ) 
 

REPLY BRIEF OF PETITIONER-APPELLANT 
RAIL-TERM CORP. 

 
I. 

STATEMENT OF FACTS 

 In the Statement of Facts included with its brief, the Railroad Retirement 

Board (“RRB” or “the Board”) quoted from a letter dated September 7, 2006, from 

Rail-Term Corp.’s1 Executive Vice President Francois Prenovost stating that he 

had contacted the Board in 2004 “for information on how to join the RRB.”  J.A. 

10.  The Board asserted that “there is no evidence in the record that in the period 

from Rail-Term’s initial contact with the Board in 2004 to Mr. Wolfe’s letter of 

August 14, 2006, that any attorney or other representative from Rail-Term 

contacted [any office of the Board] for any sort of formal declaration or 

confirmation of the company’s [status as a rail carrier.]”  RRB Brief at 5. 

                                                            
1  Hereafter “Rail-Term” 
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 The RRB mischaracterized Rail-Term’s efforts to obtain a status 

determination under the applicable statutes when Rail-Term contacted the RRB.  In 

that regard, Rail-Term asks the members of this Court to think of how they would 

have proceeded as business people, not as lawyers or judges, when confronted with 

a similar issue. 

 In response to the RRB’s version of the facts, Mr. Prenovost has advised his 

counsel that in 2004 he planned to hire five people and that he inquired of the first 

Board agent with whom he spoke if Rail-Term could, in his words, “sign up” [i.e. 

become subject to the Board’s jurisdiction under the Acts].  The Board’s agent 

advised that was not likely but in response to Mr. Prenovost’s insistence, he 

recommended that Mr. Prenovost speak to an in-house specialist.  Upon further 

inquiry, the in-house specialist “told me to forget it, as I [Rail-Term] did not meet 

the basic requirements.”  That specialist never suggested that Rail-Term make a 

formal request as it was clear to the RRB agent and specialist that the company 

would not be able to be covered under the Acts. 

At that point Mr. Prenovost concluded that Rail-Term would need to go to 

“plan B” and set up a 401K plan that would be sufficiently competitive to enable 

the company to attract qualified employees.  Alternatively, Rail-Term would hire 

people off the street and train them from scratch at great cost.   
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Before pursuing the non-RRB business model, Mr. Prenovost asked the 

company’s lawyers for a legal opinion as he wanted to insure that counsel for the 

company’s reading of the Act tracked that of the Board’s specialist.  The company 

counsel’s statutory analysis reached the same conclusion as that given by the 

Board’s specialist.  J.A. 10-11. 

Rail-Term needed to act quickly inasmuch as time was of the essence with 

respect to potential customers requesting service.   As a reasonable business 

person, Mr. Prenovost rationally concluded there was no reason to go through the 

expense and time2 associated with attempting to establish that the Board’s 

specialist was wrong. 

II. 

SUMMARY OF ARGUMENT 

This judicial review proceeding involves a basic issue of statutory 

interpretation:  whether Rail-Term, a non-railroad company which is not a “rail 

carrier,” does not own or operate any trains or railroad equipment, and does not 

hold itself out to the general public as a common carrier is a “rail carrier” and 

hence a “covered employer” subject to jurisdiction under the Railroad Retirement 

                                                            
2  Rail-Term has already expended over $175,000 in legal fees and other 
expenses dealing with this issue.  J.A. 82. 
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Act (“RRA”) and the Railroad Unemployment Insurance Act (“RUIA”).3  The 

Board’s decision at issue is not entitled to deference because it contradicts the plain 

language of the statute.  Furthermore, the Board ignored the substantial evidence 

submitted by Rail-Term describing the nature of its business and operations 

including its relationship with its railroad customers in finding coverage under 

these laws.  The Board’s decision contains numerous errors of law including 

incorrect interpretations of the I.C.C. Termination Act (“ICCTA”) administered by 

the Surface Transportation Board (“STB”).  Finally, the Board’s decision fails to 

explain why it departed from longstanding agency and court precedent in 

determining that Rail-Term is subject to its jurisdiction. 

III. 

ARGUMENT 

A. 

THE BOARD’S DECISION IS NOT ENTITLED TO DEFERENCE 
UNDER THE FACTS AND CIRCUMSTANCES OF THIS CASE 

 
 This proceeding involves a basic issue of statutory interpretation:  whether 

Rail-Term, a non-railroad company which is not a “rail carrier,” does not own or 

operate any trains or railroad equipment, and does not hold itself out to the general 

public as a common carrier but provides contractual dispatching services for 

                                                            
3  45 U.S.C. § 231(a)(1)(i) and 45 U.S.C. §§ 351(a) and (b), respectively.  
Hereafter cited as “the Acts.” 
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railroad customers, is a “rail carrier” and hence a “covered employer” under 

section 1(a)(1) of the RRA, 45 U.S.C. § 231(a)(1)(i) and section 1(a) and (b) of the 

RUIA, 45 U.S.C. §§ 351(a) and (b).  The Board would have this Court believe that 

its decision is entitled to deference under the two part analysis articulated in 

Chevron U.S.A. v. National Res. Def. Council, 467 U.S. 837, 842-3, 104 S. Ct. 

2778, 2781-2 (1984) (hereafter cited as Chevron).  The Board argued that its 

decision meets the first test because the RRB’s interpretation is based on the 

statutory language and Congressional intent as expressed in the legislative history.  

Hedging its bets, the Board asserted further that if the Court should find ambiguity 

in the statutory language it could still accept the Board’s ruling as a permissible 

interpretation under Chevron given that the RRB alluded to selective portions of 

the legislative history of the Acts in reaching its determination. 

Rail Term vehemently disputes the Board’s assertion that its decision is 

entitled to deference under Chevron.  Any statutory analysis necessarily begins 

with the plain language of the statute.  Dean v. United States, __ U.S.__, 129 S. Ct. 

1849, 1853, 2009 LEXIS 3300 (2009).   

The RRA states simply that the term “employer” shall include  

(1) “any carrier by railroad subject to the jurisdiction of the Surface 
Transportation Board… or 
 

(2) any company which is directly or indirectly owned or controlled by, 
or under common control with, one or more employers as defined in 
paragraph (i) of this subdivision, and which operates any equipment or 
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facility or performs any service….in connection with the transportation 
of passengers or property by railroad.”  45 U.S.C. §§ 351a and b. 

 
The Board has conceded that Rail-Term is not “an employer” under the second part 

of this statutory test.  Initial Decision at 3; J.A. at 33.  As to the first part of the 

statutory test, the Board’s decision is not entitled to deference because it disregards 

the plain language of the statute.  Nowhere does the statute or the pertinent 

regulations regard an entity that performs railroad-like services as “a covered 

employer.”  Rail-Term obviously does not qualify under these statutory standards 

because it is not a “carrier by railroad” or a “rail carrier.”  It does not furnish rail 

service to anyone, does not own any rail lines or equipment, does not employ any 

one capable of operating trains, does not operate any trains under contract to others 

or for its own account, and has never sought, let alone, obtained any authority from 

the STB to provide rail service.4  

 In its initial brief Rail-Term cited law in this Court holding that words will 

be given their common dictionary meaning.5  Rail-Term then cited two common 

                                                            
4  In fact it sought a declaratory ruling from the STB that it was not a rail 
carrier subject to that agency’s jurisdiction. Rail-Term Corp.-Petition for 
Declaratory Order, FD 35381, STB served October 12, 2010 (the STB declined to 
grant that relief because it was reluctant to interfere with a related proceeding 
before another federal agency, the Railroad Retirement Board (Retirement Board) 
and noting that another case presenting a similar issue was on appeal to the United 
States Court of Appeals for the Seventh Circuit. 
 
5  See, e.g., Day v. Veneman, 315 F.3d 297 (D.C. Cir. 2003) and Ass’n of 
Communs. Enters. v. FCC, 253 F.3d 29 (D.C. Cir. 2001). 
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dictionary definitions of the word “railroad” to show that an entity that does not 

own any rail lines, facilities, or railroad property or equipment of any kind or 

provide rail service or operate trains of any sort could not be considered a “carrier 

by railroad,” “a rail carrier,” or a “railroad.”  Rail-Term Initial Brief at 18-19.  As 

with many of Rail-Term’s arguments, the Board offered no response. 

Where, as here, Congress has directly addressed the question at issue that 

should be the end of the matter.  It is for the court as well as the agency to give 

effect to the unambiguously expressed intent of Congress.  Chevron, supra. 

Moreover, under the law of this Circuit agency rulings interpreting statutes of other 

agencies such as the ICCTA are not entitled to deference under Chevron.  See, 

Johnson v. United States R.R. Retirement Bd., 969 F.2d 1082, 1088-89 (D.C. Cir. 

1992), cert. denied, 113 S. Ct. 1842 (1992) (holding that the Board’s interpretation 

of the relationship between the RRA and the Social Security Act is not entitled to 

deference).  Accordingly, where the Board’s analysis requires the interpretation of 

another agency’s statute such as the ICCTA and terms such as “rail carrier,” 

“carrier by railroad,” and “railroad” as defined there, this Court must review the 

RRB’s decisions de novo.  The RRB’s interpretation is not entitled to deference for 

the simple reason that it ignores the clear statutory language. 

Perhaps fearful that its “language of the statute” argument won’t stand up on 

appeal, the Board devoted roughly six pages of its substantive 26 page argument to 
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a long dissertation as to why its interpretation of the statute is “permissible.”  

Central to this argument was a discussion of the legislative history of the current 

RRA and previous versions of the law.   

While the Board repeatedly claimed that Congress envisioned the Railroad 

Retirement system as “a broad retirement program for employees playing many 

roles within the railroad industry,” the term “employer” cited in those statutes 

hinged on the existence of an entity that was either “any carrier” or a “carrier by 

railroad.”  RRB brief at 16-18.  The fallacy of the Board’s argument was that it did 

not and could not cite to any language stating that a non-railroad entity providing 

services to the railroad industry was either a “rail carrier” or a “carrier by rail” or 

for that matter an “employer” for RRA purposes.  Moreover, the authority it cited  

for the proposition that the RRA intended to bring within coverage of the Acts  

“substantially all those organizations which are intimately related to the  

transportation of passengers or property by railroad in the United States” consisted  

of a book on the history of railroad retirement legislation, the testimony of a  

railroad labor witness at a legislative hearing, and legislative history not relevant to  

the Board’s interpretation of the statutory language.  RRB brief at 16-18.  The best  
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the Board could do to support its position was to cite to several cases6 that are 

either irrelevant to or easily distinguishable from the facts in the instant 

proceeding. 

B. 

THE BOARD’S DECISION DOES NOT REFLECT THE 
SUBSTANTIAL EVIDENCE SUBMITTED BY RAIL-TERM 

In support of its position that it is not a “rail carrier,” “carrier by railroad,” or 

a “railroad,” Rail-Term submitted detailed evidence about the services it provides 

to its railroad customers.  These documents included Rail-Term’s correspondence 

with the Board and agreements between Rail-Term and two of its railroad 

customers.  This evidence described the company’s history, business lines, 

operations, and key personnel.  It explained in detail the reporting relationships 

between Rail-Term and its employees, between Rail-Term and its carrier 

customers, and between Rail-Term’s dispatching employees and the employees of 

its carrier customers.  J.A.  10-11, 14-18, 23-26, 27-30, 99-101, 106-133.  This 

evidence demonstrated clearly that Rail-Term employees are not subject to the 

control, supervision, and direction of its customers as to the manner of 

performance of Rail-Term’s work.  J.A.11, 24-26, 28-30, 99-101, 106-133.  Thus 
                                                            
6  Standard Office Building Corporation v. United States, 819 F.2d 1371 (7th 
Cir. 1987); Herzog Transit Services v. United States Railroad Retirement Board, 
624 F.3d 467 (7th Cir. 2010); United States Railroad Retirement Board v. Fritz, 
449 U.S. 166 (1980); and Livingston Rebuild Center, Inc. v. Railroad Retirement 
Board, 970 F.2d 295 (7th Cir. 1992).   
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Rail-Term does not meet the requirement of subsection (A) of section 1(d)(1) of 

the RRA.  Furthermore, the evidence demonstrated that Rail-Term is a contractor 

engaged in an independent trade or business and therefore outside the scope of the 

Board’s coverage under the key precedent normally applied by the Board 

articulated in Kelm v. Chicago, St. P., M. & O. Ry. Co., 206 F.2d 831 (8th Cir. 

1953).  J.A.99-101, 106-133.  Accordingly, Rail-Term does not satisfy the 

requirements of subsections (B) and (C) of section 1(d)(1) of the RRA. 

 Instead of analyzing that evidence to determine whether Rail-Term met the 

Kelm test as an independent contractor, the Board in decisions and again in its brief 

curtly dismissed Rail-Term’s evidence and arguments.  It repeatedly rejected Rail-

Term’s position observing that train dispatching is such an “inextricable part” of 

the actual motion of trains and therefore an “inextricable part” of fulfilling a 

railroad’s common carrier obligation that it need not apply the Kelm analysis.  In 

observing that dispatching covers two basic types of railroad functions namely 

train operations and maintenance activities, the Board noted as justification for its 

coverage that train operations are extensively regulated by the Federal Railroad 

Administration (“FRA”) under the Hours of Service Act and the agency’s 

regulations.  Yet it failed to explain in its decisions and again in its brief how it 

could find contractors performing various types of maintenance activities outside 

its coverage despite the fact that they are also heavily regulated by the FRA while 
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holding Rail-Term subject to its jurisdiction.  These other activities such as track, 

signal, and equipment maintenance are just as essential to a railroad’s ability to 

perform its common carrier obligations as are dispatching services. 

 The Board also made light of the fact that the railroad industry’s General 

Code of Operating Rules (“GCOR”) permit railroads to operate trains at lower 

speeds without the services of a dispatcher.  Rail-Term’s brief had inadvertently 

and incorrectly represented the top speed at which trains could be operated without 

a dispatcher as 10 mph.  Rail-Term Initial Brief at 21.  Subsequent to the 

preparation of the initial brief, Rail-Term advised undersigned counsel that the top 

speed for dispatcher-less operation was 20 mph resulting in a much greater number 

of train operations.  The Board’s response was to note that “enough of Rail-Term’s 

clients do [the Board’s emphasis] operate at speeds requiring the services of a 

dispatcher and that 75% of Rail-Term’s revenue is derived from providing 

dispatcher service.  RRB Brief at 24-25.  Presumably, the point of the Board’s 

response was once again to show how “integral” dispatching is to the fulfillment of 

a railroad’s common carrier obligations that it cannot be contracted out to a third 

party outside the jurisdiction of the Board and the Acts.  However, the premise 

behind the Board’s conclusion is flawed.  The Court should take judicial notice of 

the fact that a substantial, perhaps overwhelming, number of short line railroad 

operations are conducted no more frequently than once per day and at speeds of 
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less than 20 mph so dispatching is not always necessary for a short line railroad to 

meet its common carrier obligations.  All of Rail-Term’s existing customers inside 

the United States are either short line or regional railroads.7   

 Finally, the most egregious example of the flawed “substantial evidence” 

upon which the Board purported to reach its decision was the Board’s response to 

Rail-Term’s assertion that it is not a rail carrier because it does not provide any 

services, transportation or otherwise, to the public at large.  The Board noted: 

“…according to its website…Rail-Term lists at least eleven rail 
carrier clients in the United States for whom it provides rail 
dispatching services.  Respondent Board maintains that this is 
substantial evidence that Rail-term is offering its services to the public 
at large.  That fact, when combined with the fact that Rail-Term’s 
dispatchers have the ultimate control over the movement of the trains 
of its rail carrier customers, led to the Board’s decision that Rail-Term 
was itself a rail carrier within the definition of an employer under the 
[Acts].”  RRB brief at 26-7. 

 
But the test for determining whether an entity is a “rail carrier” and therefore “an 

employer” for Railroad Retirement coverage purposes is under the ICCTA 

administered by the STB.  It is “a person providing common carrier railroad 

transportation [emphasis supplied] for compensation…offering service to the 

general public.”  DesertXpress Enterprises, LLC-Petition for Declaratory Order, 

FD 34914, STB served June 27, 2007.  The fact that Rail-Term may be holding 
                                                            
7  A regional railroad is larger than a short line typically either having more 
than $20 million in annual railroad operating revenues (a class II railroad under 
STB regulations at 49 C.F.R. Part 1201, 1-1, General Instructions, classification of 
carriers) or serving several states.   
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itself out to provide dispatching service to “railroads” does not make it a common 

carrier or a rail carrier.  By the Board’s reasoning any vendor offering service to 

railroad clients including professionals such as lawyers, accountants, and 

consulting engineers could be considered common carriers and therefore subject to 

the Acts under the Board’s rationale!  The fact is that times change but the Board 

has remained a New Deal era institution frozen in time.   

C. 

THE BOARD’S DECISION CONTAINS 
SUBSTANTIAL ERRORS OF LAW 

 Contrary to its representations, the Board’s decisions contain several errors 

of law.  Aside from its characterization of Rail-Term as a “common carrier” 

because it holds out its dispatching services to the railroad industry, the Board 

erred in its decisions and again in its brief in its pronouncements on the state of 

ICCTA law.  According to the Board,  

“...the threshold inquiry may begin with what constitutes a rail carrier 
subject to STB jurisdiction, but it does not end there.  The regulatory 
schemes of the Acts and the ICCTA are not symmetrical… [w]hile the 
Board affords significant weight to ICC and/or STB decisions when 
making employer determinations, the RRB and STB are two entirely 
different entities with different purposes.”  RRB Brief at 27. 
 

Yet the 7th Circuit in the Herzog Transit case so heavily relied upon by the Board 

stated, 

We turn first to the phrase “carrier by railroad.” The RRA provides no 
definition of this term. Notably, however, the [ICCTA] which 
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delineates the jurisdiction of the [STB] defines “rail carrier” as a (sic) 
“a person providing common carrier railroad transportation for 
compensation.” 49 U.S.C. § 10102 (emphasis supplied). The RRB 
seemed to assume, and we see no reason to disagree, that Congress 
intended “carrier” to have the same meaning in both of these closely 
related statutes and that the RRA statute therefore affords no broader 
coverage than the ICCTA.  624 F.3d 467 at 473. 
 

So in fact it is the ICCTA and the STB’s decisions thereunder that define what is a 

“rail carrier” or a “carrier by railroad” upon which the term “employer” hinges for 

the purpose of the Acts.   

Rail-Term cited in its brief this Circuit’s fairly recent decision in 

Brotherhood of Railroad Signalmen Et Al v. Surface Transportation Board, 638 

F.3d 807, 2011 U.S. App. LEXIS 6300 (slip op. 2011), upholding an STB decision 

approving the purchase of an actively operated rail line by the Massachusetts 

Department of Transportation.  That case not only contained a discussion of 

common carriage but it noted that the acquiring entity could assume responsibility 

for maintaining and dispatching freight operations under certain circumstances 

without becoming a “rail carrier” subject to the STB’s acquisition jurisdiction.  See 

discussion at 638 F.3d at 813-815.8  Instead of responding to Rail-Term’s citation 

of this case, the Board summarily replied without explanation “it is the position of 

                                                            
8  The STB itself has held that an entity can acquire railroad assets and selected 
responsibilities as to those assets such as track maintenance and dispatching of 
freight and passenger service without jeopardizing its noncommon carrier status.  
Md. Transit Admin.—Pet’n for Declaratory Order, FD 34975, STB served Sept. 
19, 2008, slip op. at 4-5.   
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Respondent that this case is distinguishable and not relevant to the issue before this 

Court.”  RRB Brief at 29.   

D. 

THE BOARD’S DECISION FAILS TO PROVIDE A RATIONAL 
EXPLANATION FOR ITS DEPARTURE FROM PRECEDENT 

 In its petition for reconsideration before the Board and again in its initial 

brief before this Court, Rail-Term cited a series of Board decisions9 where the 

agency ruled that parties furnishing services to the railroad industry were 

independent contractors under the Kelm criteria.  In each case cited the Board 

carefully construed the facts under the three part statutory test discussed in Kelm.  

The Board ruled that the entity was not a “covered employer” under the Acts 

where it found that the contractor was not under the control, supervision, or 

direction of the service recipient as to the outcome of the work and/or the manner 

of performance of the work or was found to be engaged in an independent trade or 

business. 

The failure of the Board to analyze the Rail-Term facts under Kelm was not 

just a substantial error of law.  It represented an unexplained and incomprehensible 

departure from long established precedent.  As this Circuit has held,  

                                                            
9  B.C.D. 95-78, Tryban Rail Service, Inc.; B.C.D. 93-07, Gulf Rail Car 
Company; B.C.D. 06-21, JA d/b/a The “A” Team; B.C.D. 03-60, Rail-Scale, Inc. 
and Southwest Signal Engineering Company; and B.C.D. 95-40, Transportation 
Certification Services, Inc.  
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an agency must follow its precedents or provide a reasoned 
explanation for its departure.  National Fed’n of Fed. Emples., Local 
951 v. FLRA, 412 F.3d 119, 120, 124 (D.C. Cir. 2005)…. “An agency 
acts arbitrarily and capriciously if it ‘reverses its position in the face 
of a precedent it has not persuasively distinguished,’ citing Louisiana 
Pub. Serv. Comm’n v. FERC, 337 U.S. App. D.C. 312, 184 F.3d 892, 
897 (D.C. Cir. 1999) and Motor Vehicle Mfrs. Ass’n v. State Farm 
Mut. Auto. Ins. Co., 463 U.S. 29, 57, 77 L. Ed. 2d 443, 103 S. Ct. 
2856 (1983) (‘An agency’s view of what is in the public interest  
may change, either with or without a change in circumstances. But  
an agency changing its course must supply a reasoned  
analysis….’ (internal quotation omitted)), and if it fails to 
‘consider…all the relevant factors” in reaching its decision.’  New 
York Cross Harbor Railroad v. Surface Transportation Board, 374 
F.3d 1177, 1181 (D.C. Cir. 2004). 
 

Here the Board cited and even discussed Kelm in both its decisions and in its brief.  

But it concluded by stating “the central question to be answered is whether Rail-

Term’s employees are subject to the control of Rail-Term’s carrier clients.”  

However, the evidence submitted conclusively demonstrates that Rail-Term’s 

employees are not subject to control by its carrier clients but only by Rail-Term 

management.  J.A. 23-26, 28-30, 99-101, 106-133.  Nevertheless, as the Board 

itself admits in its brief “under an Eighth Circuit decision [Kelm] consistently 

followed by the Board, these tests do not apply to employees of independent 

contractors performing services for a railroad where such contractors are engaged 

in an independent trade or business.”  RRB Brief at 30.  Because of the nature of 

the services performed for the railroad customers, the Board concluded that those 
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railroads could not surrender control and supervision over Rail-Term employees 

even if that was directly contrary to the facts. 

 Accordingly, and without explanation, the Board has refused to apply long 

standing precedent including agency rulings and the Kelm case as well as the 

provisions of section 1(d)(1) of the RRA in determining Rail-Term’s status under 

the Acts. 

IV. 

AMERICAN TRAIN DISPATCHERS’ BRIEF 

 On August 3, 2011, the American Train Dispatchers Association (“ATDA”), 

a labor union representing individuals who dispatch trains for most of the nation’s 

major railroads, filed a brief in support of the Board as amicus curiae.10  Rail-Term 

filed a reply urging its rejection on the grounds that the ATDA was not a party to 

proceedings before the Board and it represents dispatchers who work for railroad 

common carriers.  Without waiting for the Court to act on its Motion, ATDA 

submitted a brief urging the Court to uphold the Board’s decision. 

 As Rail-Term notes in its Initial Brief, there is an old saying that there are 

frequently two reasons for every action taken: the real one and the one that sounds 

good.  While RRB’s brief obliquely suggested an extra statutory policy 

justification for its decision, ATDA stated it clearly: 
                                                            
10  On September 2, 2011, the Court granted ATDA’s request to file an amicus 
brief. 
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“Attempts by Rail-Term and other contractors to perform these 
services outside the purview of the [Acts] …threatens the viability of 
the RRA and RUIA system which covers all other employees in the 
country who perform transportation services for the nation’s railroads 
and which Congress decided was essential to the nation’s economy.”  
ATDA brief at 1. 
 

In short ATDA seeks to intervene in these proceedings because it is concerned that 

contractors such as Rail-Term could “erode” the employee base from which the 

Railroad Retirement system draws revenue to fund its benefits. 

 The gist of ATDA’s argument is two-fold.  First, train dispatching is such a 

“safety-sensitive” responsibility that it cannot be contracted out to entities such as 

Rail-Term.  Second, the statute must be applied to ensure that individuals 

performing these integral functions [i.e., train dispatching] to interstate 

transportation are covered and thus effectuate what ADTA characterized as 

Congress’s “broad protective purpose.” 

 However, ATDA’s arguments fail under closer scrutiny.  While train 

operations and therefore dispatching are indeed “safety-sensitive” so are other 

activities such as train, signal, and equipment maintenance that are commonly 

contracted out by even the largest railroads to entities that are not subject to the 

Acts.11 

                                                            
11  B.C.D. 95-78, Tryban Rail Service, Inc.; B.C.D. 93-07, Gulf Rail Car 
Company; B.C.D. 06-21, JA d/b/a The “A” Team; B.C.D. 03-60, Rail-Scale, Inc. 
and Southwest Signal Engineering Company; and B.C.D. 95-40, Transportation 
Certification Services, Inc., all cited and discussed in the portion of the brief 
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 Regarding ATDA’s second argument, ATDA does not represent the interests 

of Rail-Term’s few (five to seven) employees handling dispatching duties for client 

railroads out of its Rutland, VT, office.  By its own admission, ATDA generally 

represents unionized dispatchers employed by the larger railroads known as “class 

I carriers.”  Rail-Term’s dispatchers are not unionized and do not work for rail 

carriers of any size.  In fact, Rail-Term does not seek to employ individuals who 

work for or have worked for rail carriers.  So, contrary to ATDA’s assertions, Rail-

Term’s dispatching business does not, in fact, entail taking people out of the 

Railroad Retirement system or jeopardizing its financial integrity.  Any suggestion 

that a contractor such as Rail Term, which employs only a few dispatchers, could 

erode the financial integrity of the Railroad Retirement system is ludicrous. 

 In support of its argument that the Board has followed its case law in 

holding Rail-Term subject to the Acts, ATDA cited several Board and court 

decisions.12  However, ATDA’s analysis is legally incorrect.  It does not even cite 

                                                                                                                                                                                                

responding to the Board.  Rail-Term notes that Transportation Certification 
Services, Inc., involving a firm that trained personnel for such heavily regulated 
“safety-sensitive functions” as locomotive engineers and trainmen, the Board 
analyzed respondent Transportation Certification Services, Inc., under the three 
part Kelm test and concluded that respondent did not meet the “control test” 
inasmuch as it performed services for many different clients.  
 
12  Notably, B.C.D. 02-12, Southern California Regional Rail Authority 
Segregation of Dispatching Department (2002); B.C.D. 09-53, Employer Status 
Determination Decision on Reconsideration, Trinity Railway Express-Train 
Dispatching Herzog Transit Services, Incorporated, slip op., October 28, 2009, 
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or discuss the two pertinent provisions of the RRA which define whether an entity 

performing service for the railroad industry is subject to the Board’s jurisdiction.  

To be subject to the RRA, an employer shall be 

(1)  “any carrier by railroad subject to the jurisdiction of the 
Surface Transportation Board… or 

 
(2) any company which is directly or indirectly owned or 

controlled by, or under common control with, one or more 
employers as defined in paragraph (i) of this subdivision, and 
which operates any equipment or facility or performs any 
service….in connection with the transportation of passengers or 
property by railroad.”  45 U.S.C. §§ 351a and b. 

 
ATDA can not refute Rail-Term’s argument that the plain meaning of the statute 

governs and that Rail-Term is not a railroad or a rail carrier under the statute 

because it does not hold out to the public to conduct common carrier railroad 

operations. 

                                                                                                                                                                                                

aff’d sub. nom. Herzog Transit Services v. United States Railroad Retirement 
Board, 624 F.3d 467 (7th Cir.  2010); Wabash Railroad v. Finnegan, 67 F. Supp. 
94 (E.D. Mo. 1946); B.C.D. 95-51, Rail-West, Inc. (1995); and BCD 03-38, Rail-
Temps, Inc. (May 6, 2003). These cases are easily distinguishable insofar as Rail-
Term does not perform railroad operations.  While Rail-Temps involved a firm 
providing temporary employees to rail carriers such as engineers, trainmen, 
conductors, and dispatchers, the Board on reconsideration deemed the company to 
be an employment agency and therefore not an entity subject to its jurisdiction. 
ATDA even appeared to cite to the Board’s administrative rulings in the Rail-Term 
proceedings now under review as precedent for its own arguments.  See, ATDA 
brief at 4, 8-10, and 12. 



21 

 With respect to ATDA’s argument that Kelm13 “is not implicated in the 

Board’s alternate finding here,” ATDA fails to address Rail-Term’s argument that 

the Acts do not apply to either it or its employees as its workers are not subject to 

the control of the service recipient.   

 In summary, ATDA’s arguments wholly miss the mark because Rail-Term 

does not meet the basic statutory test for an “employer” as it is not a rail carrier 

under the plain meaning of the words in the statute.  It does not own or operate any 

trains or railroad equipment and does not hold itself out to conduct common carrier 

operations in the remotest sense of the word.  Moreover, Rail Term is clearly an 

independent contractor under Kelm as its employees are not subject to control by 

its railroad customers or their employees.   

V. 

CONCLUSION 

The Board erred in holding that Rail-Term is a “carrier by railroad” and “a 

covered employer” under the Acts and alternatively finding Rail-Term’s 

employees are “employees” of its rail carrier clients for coverage purposes.  This 

ruling violates the plain language of the statute, Congressional intent, and the 

                                                            
13  Cited at page 10 of this brief.  ATDA states “the issue in this case is not 
whether employees of Rail-Term are covered by the Acts ‘by virtue of their 
relationship to the contracting railroads, but by virtue of their employment relation 
with Rail-Term, a rail carrier under the RRA and RUIA’” citing to the Board’s 
decision on reconsideration dated January 28, 2011. 
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common meaning of the term “railroad.”  This court has the power to review de 

novo and overturn the Board’s decision because it seeks to interpret the statute of a 

sister agency, the Surface Transportation Board.  Accordingly, this Court should 

reverse the Board’s Reconsideration Decision. 

       Respectfully submitted, 

       /s/ John D. Heffner 
       John D. Heffner, PLLC 
       1750 K Street, N.W. 
       Suite 200 
       Washington, D.C. 20006 
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       /s/ Dennis M. Devaney 
       Devaney Jacob Wilson, PLLC 
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