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MOTION TO STAY EFFECTIVE DATE OF VERIFIED NOTICES OF EXEMPTION
AND TO WAIVE PRE-FILING NOTIFICATION REQUIREMENTS

Consolidated Rail Corporation (“Conrail”), CSX Transportation, Inc (“CSXT"), and
Norfolk Southern Railway Company (*NS”) today filed combined Venfied Notices of
Exemption for abandonment (Conrail} and discontinuance of service (CSXT and NS}, pursuant
to 49 C.FR § 1152 50(b) (out-of-scrvice exemption), of property the Board has detcrmined 1s a
linc of railroad requinng abandonment authonty (the “Harsimus Branch™) 1n Jersey City, Hudson
County, New Jerscy See Citv of Jersey Citv, Et Al —Pet for Dec Order. STB Fin Dkt No
34818 (served August 9 and December 17, 2007) (2007 Decisions™) Conrail also filed and

scrved a Supplemental Environmental and Historic Report, pursuant to 49 CF R §§ 1105 7 and



11058 The purpose of this Motion 18 to request a stay of the cffective date of the Venficd
Notices of Exemption and a waiver of the pre-filing notification requirements for the
Supplemental Environmental and Histonc Report.

Applicants onginally intended to file their Notices of Exemption 1n the above-captioned
proceedings in Apri] 2008. In anticipation of that filing, on Fcbruary 7, 2008, Conrail notified all
public entities histed n 49 CF R §§ 1105.7 and 1105 8 of the proposed abandonment and sought
their comments On March 6, 2008, Conrail scrved those samc entities and other interested
parties with an Environmental and Histonic Report

Conrail received a sigmficant number of comments on 1ts March 2006 Environmental and
Historic Report, primanily raising historic preservation 1ssues In hght of those comments,
Conrail determined to defer filing the Venfied Notices of Exemption and prepare a Supplemental
Environmental and Historic Report  To atd in the preparation of that supplemental
documentation, Conrail retained the services of Richard Grubb and Associates, Inc (“RGA™), a
New Jersey consulting firm that specializes in cultural resources investigations involving railroad
undertakings The Principal Investigators assigned to the project exceed the National Park
Service’s Professional Qualifications Standards for Histonans, Architectural Historans, and
Archaeologists RGA dcveloped a report that defines the Arca of Potential Effccts (“APE”) for
the undertaking and proposes a methodology for a cultural resources investigation under Section
106 of the National Histonic Preservation Act (“NHPA") (hereafter, “APE Report”) Conrall and
RGA consulted with both the Section of Environmental Analysis (“*SEA™) and the Ncw Jersey
Historic Preservation Office (“HPO") about the APE Report, which 1s incorporated 1nto the

Supplemental Environmental and Historic Report



Ordinanly, an abandonment Notice of Exemption under 49 CF R § 1152 50(b) becomes
cffective 30 days after the Board publishes the Notice of Exemption in the Fedcral Register 49
CFR § 1152 50(d)(3) Since the Board publishes the Notice of Exemption 20 days after 1t 1s
filed, the Notice of Exemption 1s usually effective 50 days after it 1s filed /d In accordance
with this schedule, the Board’s Section of Environmental Analysis (“SEA™) normally 1ssues an
Environmental Asscssment (“EA™) 25 days after the Notice of Exemption 1s filed, and parties
have 15 days to comment onthe EA 49 CFR § 1105 12 Ths leaves very little time to
address historic preservation 1ssues  Thus, if there arc any historic properties potentially affected
by the abandonment, the Board oftcn imposes an open-ended histonic preservation condition that
requires completion of the Section 106 process of the NHPA before the abandonment can be
consummated See, e g, Great Western Ry of Colorado, L.L.C—Abandonment Exemption—in
Weld County, CO, STB Docket No. AB-857 (Sub-No. 1X), 2008 WL 2271470 (served June 4,
2008). The Section 106 process can drag on for years See, e g, Consolidated Rail Corp —
Abandonment Exemption—Lancaster and Chester Counties, PA, 4ST B 312, 1999 WL 608840
(served August 13, 1999)

Conrail believes that a different procedure 1s called for in this case  As recognized 1n the
Board's August 9, 2007 Decision in STB Finance Docket No 34818, almost all of the property
underlying the Harsimus Branch night-of-way has been sold, and much of 1t has already been
redeveloped Slip op. at 4-5 Most of the particular property underlying the nght-ot-way
involved n the STB’s decision was sold 1n July 2005, and 1its possible reuse 1s being held 1n
limbo because of the STB’s determmation that Conrail must first obtain abandonment authonty

Conrail 1s not here contesting the Board’s decision that Conrail must scck abandonment



authority ' Nor 1s Conrail here claiming that because 1t no longer owns the property underlying
the nght-of-way involved in the Board’s decision, the Board cannot impose histonc preservation
conditions on Conrail with respect to that property.2 But Conrail does believe that the Board 1n
this casc can and should conduct the Scction 106 process before 1t 1ssucs its EA, so that the EA
can incorporate the results of the Section 106 process (including any Memorandum of
Agrcement that may be reached, 1f adverse effects are 1dentified) and the Board can
expcditiously render a final decision permitting abandonment of the nght of way and disposition
of the underlying property 3

To that end, Conratil requests that the Board stay the effcctive date of Apphcants’ Notice

of Exemption for 180 days, to July 6, 2009, to allow time for the Board’s Section of

I At the same time, Conrail 1s not conceding that the STB conclusion 1 1ts 2007 Decisions that
Conrail must seck abandonment authority was correct Conrail and 212 Marnn, et al are
currently appealing those Decisions to the U S. Court of Appeals for the District of Columbia in
Consolidated Rail Corp v United States (Nos 07-1401, 07-1529, 08-1019, and 08-1052) A
railroad may pursue abandonment before the STB at the same time 1t contests the STB’s
abandonment junisdiction See, e g. Huron and Eastern Ry Co —Aban Exemption—Sanilac
Countyv, MI, STB Dkt No AB-380X (served Dec 22, 1992),slipop at 1

2 The Board has previously determined that 1t can 1mpose historic preservation conditions only
to the extent a particular property 1s owned by a carnier See Implementation of Environmenial
Laws, 71C.C 2d 807, 828-29 (1991) Thus, where a carricr sclls off property and retains
operating nghts, or obtains only operating rights 1n the first place, the Board will not impose
histonc preservation conditions on the abandonment or discontinuance of service over the line
See, e g, Chicago and N W Transp Co —Abandonment and Discontinuance of Service
Exemption in Hennepin County, MN, STB Docket No. AB-1 (Sub-No 252X) (served Aug 23,
1994), Lamoille Valley R R Co —Abandonment and Discontinuance of Service Exemption—In
Frankhn and Lamoulle Counties, VT, STB Dockct No AB-444X (served Oct 17, 1996)
Nevertheless, 1n order to moot any claim that Conrail improperly avoided any historic
preservation obligation 1n connection with the sale of the property at 1ssue, Conrail 1s prepared to
cooperatc 1n a Section 106 revicw and to provide appropnate mitigation See Implementation of
Environmental Laws, 71C C.2d at 830

3 As discussed 1n Conrail’s “Comments on Pre-Filing Correspondence,™ Conrail does not
concede that the possible impacts of “reuse™ of the properties at 1ssuc here are either proximately
causcd by the proposed abandonment and discontinuance or reasonably foreseeable within the
meaning of the National Environmental Pohicy Act (“NEPA™) or the National Histonc
Preservation Act (“NHPA™).



Environmental Analysis (“SEA™) to conduct 1ts environmental review and complete the Section
106 process before 1t 1ssues 1ts EA  Conrail intends that all interested parties have ample
opportumty to participate 1n the Section 106 process First, Conrall expects some parties will
comment on the Supplemental Environmental and Historic Report that Conrail 1s filing today,
including the APE Report. Second, Conrail expects a draft Cultural Resources Report, prepared
by RGA, will be ready for circulation by January 22, 2009 * Conrail proposes that the Board in
late January schedule a Public Information Forum in Jersey City for latc February, where Board
representatives, the HPO, Conrail representatives, and RGA can receive oral input from
interested parties. Conrail would also propose that the Board invitc written comments on the
draft Cultural Resources Report. With that oral and wnitten input, Conrail expects that RGA can
1ssue the tinal Cultural Resources Report by March 10, 2009

Third, with the assistance of the final Cultural Resources Report and any additional
comments parties have on that report, Conrail expects that SEA can 1ssue its EA by early May,
2009 Conrail proposcs that SEA give parties a full 30 days to comment on the EA > SEA can
then finalize 1ts EA as needed to cnable the Board to 1ssue a final decision before the effective
datc of the abandonment on July 6, 2009

In hight of (1) the fact that public agencies and interested parties were earlier in 2008
provided with substantial advance notice of the proposcd abandonment, (2) the extensive

opportunity that public agencies and intercsted parties will have to comment on the proposcd

* The draft Cultural Resources Report will include a proposed Memorandum of Agreement
(“MOA") among consulting parties concermng the mitigation for any historical prescrvation
effects Conrail will actively participate with the Board and the HPO 1n attempting to reach
agreement on an MOA

5 Normally, partics have only 15 days to comment on an EA 1n an abandonment cxemption
proceedingunder 49 CF R § 1152.50. See 49 C F R. § 1105 10(b).



abandonment over a six-month penod under Conrail’s proposed schedule, and (3) the
consultation that has already taken place with the HPO regarding the APE Report and proposed
methodology for the Cultural Resources Report, Applicants request that the Board waive the pre-
filing notification requirements of 49 C.F R §§ 1105.7 and 1105 8 with respect to the
Supplemental Environmental and Historic Report. By any measure, public agencics and
intcrested partics will recerve far more notice and opportunity to comment before 1ssuance of the
EA 1n this case than partics receive under the usual 50-day time frame for Notices of Exemption
under the Board’s rulcs
Accordingly, for the foregoing reasons, Applicants requcst that the Board stay the
effective date of the Noticc of Exemption for 180 days from Applicants’ filing (1 €, until July 6,
2009) and waive the pre-filing notification requirements of 49 C FR. §§ 1105 7 and 1105 8
Respectfully submitted,
John K Ennght
Associate Gencral Counsel
CONSOLIDATED RAIL CORPORATION
1717 Arch Street, 32nd Floor

Philadelphia, PA 19103
(215) 209-5012
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Robert M. Jepkins 111
Kathryn Kusske Floyd
MAYER BROWN LLP
1909 K Street, NW
Washington, DC 20006
(202) 263-3261

Dated January 6, 2009
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President
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Jersey City, NJ 07302
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The Village Ncighborhood Association
365 Second Street

Jersey City, NJ 07302
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Doleres P. Newman
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President
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Jill Edelman
President
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140 Bay Street, Unit 6J
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Dan Webber
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Van Vorst Park Association
289 Varick Street
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Robert Vivien
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Newport Neighborhood Association
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Gregory A Remaud
Conservation Director
NY/NJ Baykeeper

52 West Front Street
Keyport, NJ 07735

Damel D Saunders

Deputy State Historic Preservation Officer
State Histonc Prescrvation Office

NJ Department of Environmental Protection
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