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BEFORE THE

SURFACE TRANSPORTATION BOARD

STB Docket No. AB-1277X

SAVAGE DAVENPORT RAILROAD COMPANY
— DISCONTINUANCE OF SERVICE EXEMPTION —
IN SCOTT COUNTY, IA

PETITION FOR EXEMPTION: DISCONTINUANCE OF SERVICE

Pursuant to 49 U.S.C. § 10502

Savage Davenport Railroad Company (“SDR™), a Class I11 rail carrier, hereby petitions the
Surface Transportation Board (“Board”) for an exemption, pursuant to 49 U.S.C. § 10502, from
the provisions of 49 U.S.C. § 10903 regarding rail abandonment or discontinuance, to enable SDR
to discontinue its operations over approximately three miles of rail line owned by the City of
Davenport, IA (the “City”) in Scott County, IA (the “Line”) and leased by SDR, as shown on the
map attached as Exhibit A. Through this Petition, SDR seeks to terminate its common carrier
obligation to operate on the line. The City retains a residual common carrier obligation with
respect to the Line, as the Board noted in approving the City’s construction of the line in 2011.1

BACKGROUND AND PROPOSED DISCONTINUANCE

SDR’s rail service near Davenport, 1A that is the subject of this Petition for Exemption was

authorized in 2017 pursuant to a Notice of Exemption filed by SDR, as described in Savage

! City of Davenport, lowa — Construction & Operation Exemption — in Scott County, lowa, No. FD-35237
(STB served April 6, 2011) (“The City [of Davenport], as the line’s owner, will retain a common carrier
obligation”). See generally Twin State R.R. Co.—Abandonment Exemption—In Caledonia and Essex Counties, VT,
No. AB-862X (STB served Nov. 18, 2005) (“Generally, a railroad lessor retains a common carrier obligation,
residual or otherwise, over the rail line it leases out”).
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Davenport Railroad Company — Lease and Operation Exemption — City of Davenport, lowa, No.
FD-36142 (STB served Sept. 1, 2017). A copy of this Board decision is attached as Exhibit B.

The Line in question is an industrial spur line, constructed and owned by the City, located
in Scott County, IA, just north of the city limits of Davenport.? The Line is approximately 2.8
miles long, extending from a switch near milepost 191.2 on the main line of a Canadian Pacific
Railway subsidiary, west and south to the Davenport Transload Facility owned by the City.

The Line is located in United States Postal Zip Code 52748. Based on information in
SDR’s possession, the Line does not contain federally granted right-of-way. Any documentation
relating thereto in SDR’s possession will be made available promptly to those requesting it

SDR and the City entered into a Lease Agreement (the “Lease”) in July 2017, in which the
City as lessor leased the Line to Savage as the lessee. The lease required Savage to provide
common carrier rail service over the line, serving industrial shippers. In August 2017, SDR filed
a Notice of Exemption and, as noted above, obtained STB authority to lease the Line from the City
and operate it. Savage Davenport Railroad Company, supra, FD-36142 (STB served Sept. 1,
2017).

In addition to the Lease, SDR also entered into an Operating Rights and Interchange
Agreement (the “Interchange Agreement”) with a subsidiary of Canadian Pacific Railway
Limited (“CP”), in which SDR and CP agreed to interchange rail traffic in order to move freight
between shippers along the Line and customers of the Transload Facility, and CP’s main line. As
lessee and operator of the Line, SDR granted operating rights on the Line to CP sufficient to allow

CP to perform its interchange obligations.

2 City of Davenport, lowa, supra n.1, FD-35237 (STB served April 6, 2011).
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SDR began operations on the Line in March of 2018, serving one customer and the
Transload Facility. SDR hoped and predicted that traffic would increase to more than 1,200
railcars per year by 2019, which is what SDR’s economic projections were based on. However,
during January-April 2019, traffic volume on the Line has totaled only 84 railcars, and projected
annual volumes are less than 350 railcars. SDR’s initial projection was to make a small but steady
profit from a 1,200-car operation on the Line. However, the operations generated an actual net
loss to SDR during the 12-month period April 1, 2018 through March 31, 2019 of over ($155,000),
compared to a projected net profit of over $50,000.

SDR has advised the City of its desire to discontinue service, and the City has raised no
objection provided a suitable replacement is identified. SDR has also made the only shipper on
the Line, Sterilite Corporation, aware that SDR is exploring options to discontinue service.> The
natural replacement operator for SDR is CP which currently interchanges traffic on the Line.

DISCUSSION AND REQUEST FOR EXEMPTION

SDR requests an exemption under 49 U.S.C. § 10502 from the applicable requirements of
49 U.S.C. 8 10903 to discontinue service over the Line. Pursuant to Section 10502, the Board
must exempt a transaction from regulation when it finds that: (1) regulation is not necessary to
carry out the rail transportation policy of 49 U.S.C. 8 10101; and, (2) either (a) the transaction or
service is of limited scope, or (b) regulation is not necessary to protect shippers from the abuse of
market power.

As confirmed in the legislative history of the Staggers Rail Act of 1980, Congress intended

the Board as successor to the Interstate Commerce Commission to liberally exercise its exemption

3 The City-owned Transload Facility at the western terminus of the Line currently has zero activity.
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authority to free transactions that satisfy these conditions from the administrative and financial
costs associated with continued regulation:
The policy underlying this provision is that while Congress

has been able to identify broad areas of commerce where reduced

regulation is clearly warranted, the Commission is more capable

through the administrative process of examining specific

regulatory provisions and practices not yet addressed by Congress

to determine where they can be deregulated consistent with the

policies of Congress. The conferees expect that, consistent with

the policies of this Act, the Commission will pursue partial and
complete exemption from remaining regulation.

H.R. Rep. No. 1430, 96th Cong., 2d Sess. 105 (1980). See also Exemption from Regulation
— Boxcar Traffic, 367 1.C.C. 425, 428 (1983) (Staggers Rail Act “requires that exemptions be
granted wherever continued regulation is unnecessary”) (emphasis added), vacated and remanded
on other grounds Brae Corp. v. United States, 740 F.2d 1023 (D.C. Cir. 1984). Congress
reaffirmed this policy in the ICC Termination Act of 1995, Pub. L. No. 104-88, § 102, 109 Stat.
803, 808, which reenacted the rail exemption provisions as Section 10502. See H.R. Rep. 422,
104th Cong., 1st Sess. 168-69 (1995).

Unless the requested exemption is granted, SDR’s discontinuance of service will be subject
to 49 U.S.C. § 10903 and the Board’s regulations implementing that section at 49 C.F.R. Part 1152.
The Board has created a class exemption for certain abandonment and discontinuance transactions
where, among other requirements, no local traffic has moved over the line for two years, and
eligible transactions need not submit the extensive financial and operating data that otherwise
would be required. See 49 C.F.R. 8 1152.50. However, SDR does not qualify for that exemption
because, as noted above, a minimal amount of local traffic moves over the Line. Nevertheless,
this transaction should be exempted from all the same regulatory requirements because it satisfies

all the standards in Section 10502.
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A. Regulation Of This Transaction Is Not Necessary To Carry Out The Rail
Transportation Policy.

SDR satisfies the first of two requirements for granting an exemption under Section 10502
because regulation of this transaction is not necessary to carry out the federal rail transportation
policy (“RTP”) of 49 U.S.C. § 10101.

Detailed scrutiny of SDR’s proposed discontinuance under 49 U.S.C. § 10903 is not
necessary to carry out the RTP in this case. An exemption from the application process would
promote a fair and expeditious regulatory decision-making process, reduce regulatory barriers to
exit, and result in the efficient handling of this proceeding. 49 U.S.C. 8§ 10101(2), (7), (15); see
generally Kasgro Rail Corp. — Discontinuance of Service Exemption — In Lawrence County, PA,
No. AB-1246X (STB served July 31, 2018). Specifically, allowing SDR to discontinue its barely
active, unprofitable service near Davenport, IA would allow redeployment of SDR’s assets to
active rail transportation and switching services elsewhere in the country, and would allow more
efficient and effective use of the financial resources of SDR and its parent company.*

Other aspects of the RTP would not be adversely affected by the exemption. In particular,
the rail transportation policies pertaining to competition, a sound rail transportation system, public
health and safety, working conditions, and energy conservation are not affected by this transaction.
49 U.S.C. § 10101(1), (3-6), (8-12) and (14). This is largely because of the small size of SDR’s
operations (less than 350 railcars annually or about one car per day, over a line less than three
miles long), and the fact that the service began only last year so little or no reliance on the service

by the sole shipper or the City has arisen.

4 The corporate group headed by SDR’s parent corporation, Savage Companies, a Utah-based
transportation service and logistics company, operates more than 70 locomotives at 40 facilities throughout North
America. The only rail equipment used for SDR’s Davenport operations is a single locomotive. Savage will move
the locomotive used in Davenport to another site to replace a locomotive scheduled for retirement or rebuild.

4847-0449-1415



B. This Transaction Is Of Limited Scope And Will Not Result In an Abuse Of
Market Power.

SDR also satisfies the second of two requirements for granting an exemption. This second
requirement, at 49 U.S.C. § 10502(a)(2), contains two alternative standards; i.e., SDR needs to
satisfy only one of them. Nevertheless, Savage satisfies both standards because this transaction is
of limited scope, and the application of Section 10903 to this transaction is not needed to protect
shippers from the abuse of market power. 49 U.S.C. § 10502(a)(2)(A) and (B).

In determining whether a proposed transaction is of limited scope, the ICC and the Board
have considered a variety of factors, such as the length of the rail line, the number of shippers on
the line, and the traffic volume. See, e.g., Florida West Coast R.R. Co. — Abandonment Exemption
— Gilchrist and Levy Counties, FL, No. AB-346 (Sub-No. 1X) (ICC served Jan. 16, 1992), 1992
ICC Lexis 9 at *4-5; Burlington N. R.R. Co. — Abandonment Exemption — In Greene and Polk
Counties, MO, No. AB-6 (Sub-No. 349X) (ICC served Aug. 27,1993), 1993 ICC Lexis 161 at

*3-4. As noted above, here SDR seeks to discontinue service over just three miles of track in a

single lowa county. There is only one shipper on the Line and no overhead traffic. Traffic volume

during the single year of operation so far has averaged out to approximately one railcar per day.

This transaction is limited in scope from any perspective.

Because the proposed discontinuance is of limited scope, SDR is eligible for the requested
exemption and there is no need to consider whether it is necessary to apply Section 10903 to protect
shippers from abuse of market power. Nevertheless, the proposed discontinuance does not create
any realistic potential for abuse of market power. There is another rail carrier in the immediate
vicinity with direct access to the Line: CP, through its Dakota, Minnesota & Eastern subsidiary,
with which SDR currently interchanges traffic. CP is a plausible operator for the Line. Indeed CP

was the originally envisioned lessee-operator when the City first obtained authorization to
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construct the Line.> Moreover, the Line is within a few miles of Interstate Highways 80 and 74
and U.S. Route 61 (see maps in Exhibit A), so motor carrier service is an option for the single
current shipper and any other potential transportation customers. Abuse of market power is not a
realistic concern.

ADDITIONAL FACTORS

In support of this Petition and the approval of the discontinuance of service over the Line,
SDR also notes the following:

e The Board routinely has determined that discontinuance exemption proceedings are
exempt from environmental and historic reporting requirements, interim trail
use/rail banking, and public use conditions.®

e Pursuant to 49 C.F.R. § 1152.60(c), Savage has attached a draft Federal Register
notice of this Petition as Exhibit C. The form of notice has been modified to reflect
that this proceeding involves a discontinuance and not an abandonment.

e Savage has attached as Exhibit D a verified certificate of compliance with the
newspaper publication requirements in 49 C.F.R. § 1105.12.

e Savage has attached as Exhibit E a certificate of service certifying that this Petition
has been served upon the persons designated in 49 C.F.R. § 1152.50(d).

e The interests of any railroad employees of Savage who may be adversely affected

by the proposed discontinuance of service will be adequately protected by the labor

5 See City of Davenport, lowa, supra n.1, at page 2, FD-35237 (STB served April 6, 2011) (noting the
City’s initially expected operator was the lowa, Chicago & Eastern Railroad (IC&E). IC&E is a component or
affiliate of CP’s Dakota, Minnesota & Eastern subsidiary). As noted earlier, the City as owner will retain the
residual common carrier obligation to provide rail service on the Line.

b See, e.g., Dakota, Missouri Valley and Western R.R., Inc. — Discontinuance of Service Exemption — In
Burke County, ND, No. AB-933 (Sub-No. 1X) (STB served Dec. 17, 2014);, Blacklands R.R., Inc. — Discontinuance
Exemption — In Rusk County, TX, No. AB-1180X (STB served April 3, 2013).
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protective conditions in Oregon Short Line R. Co. — Abandonment — Goshen, 360
I.C.C. 91 (1979). SDR’s workforce utilizes employees from a Savage affiliate on
a part-time basis. These employees would not be displaced due to a discontinuance,
as such employees continue to work at their regular jobs. SDR does not anticipate
any local job losses as a result of its service discontinuance.
CONCLUSION
For the foregoing reasons, SDR’s proposed discontinuance of service near the City of
Davenport in Scott County, lowa fulfills all the requirements for an exemption under 49 U.S.C.
8 10502, and therefore, SDR respectfully requests that the Board grant this Petition.
Respectfully submitted,

Savage Davenport Railroad Company

Vi F V2 Vo -

Richard F. Riley, Jr.

Victoria S. Roessler

Foley & Lardner LLP

3000 K Street, N.W., Suite 600
Washington, DC 20007-5109

Contact Tel: (202) 295-4712
Contact Email: rriley@foley.com

Attorneys for Petitioner Savage
Davenport Railroad Company

Dated: June 28, 2019
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EXHIBIT A

MAPS SHOWING SAVAGE DAVENPORT RAILROAD
OPERATIONS IN SCOTT COUNTY, IA
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Operations located in box below. Track diagram follows.
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EXHIBIT B

STB DECISION SERVED SEPT. 1, 2017, AUTHORIZING SDR’S SERVICE IN
DAVENPORT PURSUANT TO NOTICE OF EXEMPTION
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Federal Register/Vol. 82, No. 189 /Friday, September 1, 2017 /Notices
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SURFACE TRANSPORTATION BOARD
[Docket No. FD 36142]

Savage Davenport Railroad
Company—Lease and Operation
Exemption—Clty of Davenport, lowa

Savage Davenport Railroad Company
(SDR), a noncarrier, has filed a verified
notice of axemption under 49 CFR
1150.31 to lease from the City of
Davenpaort, Towa [City) and to operate a
2.8-mile line of railroad (the Line).! The
Line extends west and south from a
paint about 75 feet from milepost 191.2
on a CF mainline, near Davenport, lowa,
to the City-owned Davenport Transload
Facility.2

This transaction is related to a
concurrently filed verified notice of
exemption in Savage Services
Corporation—Continuance in Control
Exemption—Savage Davenport Railroad
Company, Dockst No. FD 36142 (Sub-
No. 1). in which Savage Services
Corporation seeks Board approval to
continue in control of SDR upon SDR's
becoming a Class TII rail carrier.

In addition to leasing the Line from the City,
SDR indicales that it is entering into an interchange
agreement with Dakota, Minnesota and Eastern
Railroad Corparation, a rail carrier subsidiary of
Canadian Pacific Railway Limited (CP).

# 8DR indicates that the Board approved the
City's construction of the subject line in GCity of
Davenport, lowa — Gonstruction & Operation
Exemplion—in Scatt County, Iowa, FD) 35237 [STB
served April 6, 2011). SDR states that there are no
mileposts on the subject line but that it may install
mileposts at a later date.

SDR certifies that its projected annual
revenues as a result of this transaction
will not result in the creation of a Class
I or Glass 11 rail carrier and will not
exceed $5 million. SDR also states that
there are no provisions or agreements
limiting interchange with other carriers.

The transaction may be consummataed
on or after September 13, 2017, the
effective date of the exemption (30 days
after the verified notice of exemption
was filed). If the verified notice contains
false or misleading information, the
exemption is void ab initio. Petitions to
revoke the exemption under 49 U.S.C.
10502(d) may be filed at any time. The
filing of a petition to revoke will not
automatically stay the effectiveness of
the exemption. Petitions for stay must
be filed no later than September &, 2017
(at least seven days before the
exemption becomes effective).

An ariginal and 10 copies of all
pleadings, referring to Docket No. FD»
36142, must be filed with the Surface
Transportation Board, 395 E Street SW.,
Washington, DC 20423-0001. In
addition, a copy of each pleading must
be served on applicant’s representative,
Richard F. Riley Jr., Foley & Lardner
LLP, 3000 K Street NW., Suite 600,
Washington, DC 20007-5109.

According to SDR, this action is
categorically excluded from
environmental review under 49 CFR
1105.6(c).

Board dacisions and notices are
available on our website at
WWW.STB.GOV.

Decided: August 29, 2017.

By the Board, Rachel D. Campbell,
Director, Office of Proceedings.

Rend Laws-Byrum,

Clearance Cletk.

IFR Doc. 201718582 Filed 8-31-17; 8:45 am]
BILLING GODE 4815-01-P




EXHIBIT C

CAPTION SUMMARY
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BEFORE THE

SURFACE TRANSPORTATION BOARD

DOCKET NO. AB-1277X

SAVAGE DAVENPORT RAILROAD COMPANY
— DISCONTINUANCE OF SERVICE EXEMPTION —
IN SCOTT COUNTY, IA

Notice of Petition for Exemption to Discontinue Service

On June 28, 2019, Savage Davenport Railroad Company (“SDR”) filed with the Surface
Transportation Board, Washington, DC 20423, a petition for exemption for the discontinuance of
service over an approximately three-mile line of railroad near Davenport, lowa (the “Line”). The
Line is located entirely within United States Postal Service ZIP Code 52748, in Scott County,
lowa. The City of Davenport, lowa (the “City”) owns the Line. SDR operates the Line under
lease from the City, and interchanges traffic on the Line with an affiliate of Canadian Pacific
Railway (“CP”).

Based on information in SDR’s possession, the Line does not contain federally granted
right-of-way. Any documentation relating to such right-of-way in SDR’s possession will be made
available promptly to those requesting it.

The interest of railroad employees will be protected by the conditions set forth in Oregon
Short Line R. Co. — Abandonment — Goshen, 360 ICC 91 (1979).

By issuance of this notice, the Board is instituting an exemption proceeding pursuant to 49
USC 8§10502(b). A final decision will be issued no later than , 2019 (90 days after
filing).

Any offer of financial assistance (OFA) under 49 CFR 81152.27(b)(2) to subsidize

continued rail service will be due not later than 10 days after service of a decision granting the
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petition for exemption. Each OFA to subsidize continued rail service must be accompanied by the
required filing fee, which is currently set at $ . See 49 CFR 81002.2(0(25).

Because this is a discontinuance proceeding and not an abandonment, interim trail use/rail
banking and public use conditions are not appropriate. Similarly, no environmental or historic
documentation is required under 49 CFR 88 1105.6(c) and 1105.8(b).

All filings in response to this notice must refer to STB Docket No. AB-1277X and must be
sent to: (1) Surface Transportation Board, 395 E Street, S.W., Washington, DC 20423-0001, and
(2) Richard F. Riley, Jr., Foley & Lardner LLP, 3000 K Street, N.W., Suite 600, Washington, DC
20007-5109. Replies to the petition are due on or before

Persons seeking further information concerning discontinuance procedures may contact the
Board’s Office of Congressional and Public Services at (202) 245-0238, or refer to the full
discontinuance regulations at 49 CFR Part 1152. Questions concerning environmental issues may
be directed to the Board’s Office of Environmental Analysis at (202) 245-0305. Assistance for
the hearing impaired is available through the Federal Information Relay Service (FIRS) at 1-800-
877-83309.

Board decisions and notices are available on our website at www.stb.gov.

Decided:

4847-0449-1415



EXHIBIT D

CERTIFICATE OF PUBLICATION
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Certificate of Publication

The undersigned hereby certifies that the attached notice of the proposed discontinuance
of service in the foregoing Petition for Exemption in Docket No. AB-1277X, Savage Davenport
Railroad Company — Discontinuance Of Service Exemption — In Scott County, IA, was advertised
on June 27, 2019, in the Quad City Times, a newspaper of general circulation in Davenport and

Scott County, IA, as required by 49 C.F.R. § 1105.12.

Vorloard F V2 Voy -

Richard F. Riley, Jr.
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EXHIBIT E

CERTIFICATE OF SERVICE
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Certificate of Service

Pursuant to 49 C.F.R. § 1152.60(d), the undersigned hereby certifies that the foregoing
Petition for Exemption in Docket No. AB-1277X, Savage Davenport Railroad Company —
Discontinuance Of Service Exemption — In Scott County, IA, was served via first class mail, postage
prepaid, on June 28, 2019, to the following persons:

lowa Utilities Board
1375 E. Court Avenue
Des Moines, |A 50319-0069

lowa Department of Transportation
800 Lincoln Way
Ames, 1A 50010

U.S. Department of the Army

Military Surface Deployment & Distribution
Command Transportation Engineering Agency
ATTN: SDTE-SA (Railroads for National Defense)
1 Soldier Way, Building 1900W

Scott AFB, IL 62225-5006

U.S. Department of the Interior

National Park Service

Rivers, Trails & Conservation Assistance Program
1849 C Street, N.W.

Washington, DC 20240

U.S. Department of Agriculture
Chief of the Forest Service

1400 Independence Avenue, S.W.
Washington, DC 20250

Vouliend F 1A 2oy -

Richard F. Riley, Jr.
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