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BEFORE THE o
SURFACE TRANSPORTATION BOARIN py

FINANCE DAMCKET NO. 34501

JAMES FAFFIN, &/'b/a THE NORTHERN CENTRAL FAILROAD -
ACQUISITION AND OPERATION EXEMPTION

COMMENTS OF THE STATE OF MARYLAND

The State of Maryland {"“Maryland"), ihrough counsel hereby Mles these
comrments with respect o the Venfied Matiee of Exemption filed in this procecding on
April 28, 2004 (" Peansyivania NOE™),' As Maryland explaing more fully below, Mr.
James Riffin, the individual that filed that Pernsplvaria ¥OE, has a track record with the
State that raises concems aboud his intesd o conlinne to attenopd to Aoul beih Federal and
Stare lavws based on his assertion thar he has become a rail camrier providing
trapsportation that is subject Lo this Board s jurisdiction.  Maryland presents these
Comments to the Board both in the inlerest of pratecting the health and cafety of the
cilizens of the Siade, and in the interest of protecting the nlegrity of this Board's
processes. Maryland submits that before the Pennspfvmnia NOE can become effective,
the Board should undertalee an investigation of the represenations made in that Motice,
and 1ake action to require Me. Riffin to comply with the instractions included in the

decision issved recently in Jemes Riffin dB'a The Novthern Ceniral Roilvoad --

' daryland has Micd today 3 Moton for Leave 10 File Conments aod i1 submidting ki document for fikng,
in anticipatron ol 2 favorable ruting on et Moton




Aeguisition And Gperalion Exemprion -- T York Counfy. Pa. and Bahtisiare Cowmy, Md,
STB Finance Diocket No, 34484 (Sarvice Dale: April 20, 2004),
L BACKGROUND

Ow March 8, 2004 James Riffin d/h'a The North Central Railroad (Mt Riffin™ or
“NCR™) filed a Verified Motice of Exemption (" Marpfomd NOE) in the matter styled
James Riffin d'tia The Northern Central Railroad -- Acquisition and Operation
Exemption -- fn Fork Coumiy, Pa., and Baltimere Cownty, Md., STB Finance Docket No.
33484 The Aderyiamd NOE wWas s¢rved and published in the Federal Regisler on Apnl 7.
2004, See 69 FR 18420, In the Marpfand NOE Mr. Riifin sought to invoke the Board®s
 class exemption procedures under 4% C.F.R. §1150.31 for awtherivy to acquire and
operate: (&) appraoximalely 2009 miles of rail line betwesn milepost 35.1 {located at the
hMarylondPennsylvania line), and milepost 36, in York County, PA; (b} approxinmalsly
2.8 miles of abandened il line between milepost 142 and mileposi 162, in Baltimore
County, MO " CockeysvillerAshland line™); and {c) approximately -9 miles of
abandoned vt line between mikepost 24.3and milepesl 23-2, in Baltimore County, MD
{"“Blue MomtBlue Mounl Quarry line™). NCR asserted in the Maryland NOE tha i1
would interchangs with the Genesses and Wyoming Railroad at Grandy, in Yaork Counly,
Pa., The Motice also claimed that the Cockeysville/Ashland and Blue MountBlue Moum
Quarry lines were part of an abandoned right-of-way (ROW™) that NCR. wonld acquire
and operale and that the undertying land had reverted back to 1he original owners or their
heies, from whorn 0 wostld acquine the nghts o 1he ROW.

On April 20, 208, in response (2 a Petition to Revoke filed by Maryland on April

2, 2004, the Board revoked the Mardamd NGE amd stated:




While NCR clairg that it can overeame imnpedménts 10 118 ovwnership of property
at issuc in this proceeding, Maryland has raised sufficienl concerns hers, not enly
regarding NCR's alility 1o obain tnle 160 property, bt also regarding NCR's
proposal in general, to meke il inappropriate for NCR 10 use the expedited class
exemphion procedures in this case,
James Riffin d'a The Northern Certral Railraad -- dequisition And Opavarion
Etemp.rfﬂn — fr York Counly. Po, and Baltimore County, Mg, STB Finance Dockel Mo.
34484 (Service Dace: April 20, 2004) (" Revocarien Decizior™). Now, NCR, once again
seeks to wse the expedited class CXcmion proccdure under 4% C.F.R. & 11503 with
respect to the Pennipfvanio NOE.

Mearyland is filing these Comments as a direct result of Mr. Riffin"s actions both
prior to the Revocation Decision and since that time. Before the Revocation Declsion,
MCR, was prepanng to clear, prade ond Al the 100 year Noodplain of Beover Dam Run
{“Beaver Dram Sire™) withoul ablaining 1he required permit wnder the barylandg
Waterway Consteuchion Act. Mardand then served NCE. with 4 site complaint relating v
these actiona. NCR alse obstucted the efforts of the Maryland Department of the
Environment {“MDE"} 1o conduct indoor air quality sampling in an office building he
operales. Accordingly, MDE filed suit in the Circiol Court Eor Baltimore County (Cage
Mo, 03-C-03-013 1447 (" State Court Action™) relating o NCR's efforts (o obsiruet the
MDE, which MCE. moved o dismiss an the ground thet NCE. 6 o rail camer provading
ranaportation subject to this Board’s jurisdiction and thal as a resule 42 LLS.C. § 10501
preempted all Srate environmenlal laws

Cm Api] 248, 2004 the State Courl ruled that the Board s junsdiction did oot
preempt Maryland State law, Sperifically, the Court held that even if NCR. was a

railcoad the Board's jurisdiction did not preempl MDE's ¢ffons at conducting indeor air




qualily samipling becatse MDE's indoor sie quahity sampling wiould not affect rail
operations. Accordingly the Coornt ordered thal NCR. allow MDE access o its offics
building. A Copy ¢f the Cowt’s Oeder i35 atiached bereto as Exhibat 1.

Om thad game day, Mr. Riffin filed 2 Botice of Removal seeking 1o remove The
case 10 Federal Court by arguing, once agaim, Lhat the Board has exclusive junsdiction
over MCR s activites and thal Maryland Siate law is preempled. A copy of the Notice of
Removal and Supporting Memorsmdum i3 attached hereto as Exhibit 2. Now, with the
atl=mpl o remove the Stale Courl proceeding to federal conrt, it appears that Mr. Riftin i
once gain atemplng to wrap himszIf and his putative railroad in the cloak of ihis
Board's jurisdiciion via the Permsidvanta NOE.

. COMMENTS

As was the case it e Marphond NOE, Mr, Riffin appeats 1o be inlerested in
aperaling a dinper teamn on (he Jme thar iz the subject of the Pemprplvamia NOE, Also
Like the Marpland NOE, Mr. Biffin is atempting to use the expedited class exemplion
procedures, The Board clearly slated that #ts expedited class exemption precedures wag
nod apptopriate in the Marndand NOLE becawse “Maryland has raised swfficient concems
here, pot anly egarding NCR's ability 10 obiain tile 1o property, bul alse regarding
NCR's preposal in geweral, 10 make it inappropriste for NCR to use ike cxpedbbed
chnss exemption procedures in this ease™ Revocation Decislon at p. 3. (emphasis
added}. Furhermote, the Board stated that:

Given that thers are substaniial factual and legal issues raised and 1hat the Board

has a responsitrility to protect the integnity of its proctsses, under the particular

circumstances presented here, the Board will cevioke the notice of exempiion.

Should NCR choose to pursue jis propesal, it shoald provide mere desailed

inforation, in the form of & pefition for an individual exemption woder 4%
L.5.C. 105062 and 4% CFR 112§, or a full application snder 43 U.5.C. 10%01




and 42 CFR 1150, as those procedares are desigmed 1o elicit a more complete
reeord,

Revocaiion Decigion at p.3 (emphags added).

This procetdirg 15 ne differend.  The propesed achivity outlined n the
Fepasylvanie NOE along with the Board s raionale in the Kevecofion Decision requires
that, at the very leasd, Mr. Riffin must either file a petition for an individueal exemplion
urder 42 L5.C. § 10502 and 49 CFR. § 1121, or a full application vnder 49 UL5.C.
S1090 and 4% CFR § 1150, In view of Mr. Riffin’s irack record, the Board neust have
that additional information in order to confirm that his propasal is Bora fide and feasible,
and that the putative railroad will have the wherewithal requirzd to create a safe work and
opErating cRvironmeni.

Despite this Board™s specific direction o Mr. Riffin in the Revacsiion Decision,
ithe Perpspivaria NGE fuls 1o provide venifigtle information relating 1o the propozed
opcralion, thus presenting the zame questions about the legitimacy of kis use of Lhe
expedited class exemnpiion procedure.’  For example, Mr. Riffin stales in the
FPernspdvernta NOE (hae

Mo agredrment [with respect 10 acquisition of e right-of-way that is the subject of

the Pernspfvoric MOE] has been reached. York Coanty, PA, the owsier of the

right-of-way has sent a lease proposal to RilTin, whick Riffin iz reviewing.
Pernsyhuania NOE at p. | (emphasis pdded). However, counsel for Marviand has

contacted Yark County personncl (o determine the stapis of the innseclion. Yark County

provided Maendand’s counse] wath a letter dated Apnil 6, 2004 from David 3. Craumn,

| nddition to the questions about the wea of the ¢las axeraption due to ek of varificalion of stalermants
made baotl in (he Fenrndumia AOE and in poor proceedmgs, Mr. RifEm™s prior commamicolions wrill this
Boord that indicats hic istardion t0 operare 1 dinner troin on track dhat is now wholy within o singhke Siats
And deerefige wvelated v Mersiae commeToe rages quesiong aboul e Board"s jurisdiction over the
aperation proposed for the subiect line, See Mapa Faltey Wine Train, e, Peritton for Decfaraiory Order,
5TB Finance Docket Mo, 31156 (Service Dase: September 19, (991).



County Solicitor to James Riffin (" York Coumly Lerter™) velating 1o (e proposed
Imnsaction. Specifically, that letizr indicaies thatl Mr, Riffio atbended a Board of
Commissioner's Workshop on April 12, 2 and requested information aboul County
requirements for a lease. See York Conwy Letter anached hereto ag Exhibit 3. Based on
this request, Yok County forwarded fo Mr. Riffin the County Letter tha included 1he
gxpired leace apresrnent thit York County previously had with Notthern Central Failway,
Inc.? a8 an excmplar and siated that

- consistent with the general lease tering and opetaling regulalions, please

sobmit a writtewm business plan, Including x description of your proposed

business activities, amnual incone, annwal eapenses, capital invesineent
reqwiremenis, and comstruction and permanent imancing, if any.
Yort Cowxrmty Letter,  Furthermore, coumac] for Maryland has been advizsed by York
County peraonnel that, as of the dale of thiz filing, the County has nod vet forwarded a
lease proposal be My, Riffin for the operations sdentiled in the Pennsplvenic NOE and
that, 1o the best of their knowledge, b has not submitied he requested documentation
ihat would provide a basis for sending him sich a propozal,

Another example of incomplate infornation in the Pernsplvanio NOE arizes oml
of the statement there that “ihe proposed activines will ot affect any histotic siructures,”
Howevet, an least four fustore stmchaes are [ocated on the line ot 13500 along the York
County Heriiage Rail Trail. The Yotk County Heritape Eail Trail was established in

1992, covers L76 acres, is 21 miles loag, and connects to Maryland's 20-mile bong,

Marhern Central Railroad Tratl. See bt Swraan ok -

T Whea also saerns b be unclear in thi Pernnfvanie Mavice of Exempiton is whather bir. R1Efin hag the
authority 10 operte &8 “Morthem Cendirl Raibmad®. A sezrch of the Pemtisylvana Corporate moomds docs
ot ideplily 3 "Morthero Contral Railrpad™ that i3 registersd 10 do busintas in the State. However, (here 8 a
repistraion for & "Monhern Conral Rahocay, Iec ™ 25 o ovekn buginess corporatinn, which appears to be
the entjiy that hed previously controcked with York Cowoty Tor operation of Imin service on g Suubgext
limest. Despite tle sivtakancy s name betveeen (he otmer Contrsctor with York Coundy aad Mr, BIfTin's
“doing business™ edily, there is no evidence of a connection betweoen Mr. RifTin and that olher corporation,




gounty.ong o wPatks Bl Tratlhimn (a oopy of 1he web page 15 altached hereto as Exhibil

4). Specifically, the the Y ork County Heritage Rail Trail contains the following historic
structires: 1) Colomal Conrtheuwse; 2) Hanover Junenon;, 3 Mew Freedom Tram Stations

and 4] Howarnd Tunnel. See Wi} ark-county, | TrailHiztory h

(2 «opy of the web poge 15 attached berale as Exhiat 3), The Pearsgpivamia NOE dora not
explain how the necessary repair or rehabilisation of 1he line and the proposed operation,
which seeks o operale on a line thal is either adjacenl ko ar part of the Yark County
Heritage Ratl Trail, would nol “affect any historic structures,™

As waz the case with the Mundond NOE, the Pesmspvanio NOE raises more
questions than i answers. Despite receiving specific instmictions from this Board in the
Revacarion Decision, il Rithin has elected noi 1o follow those instrucrions but has
submitled instead another Nouce that includes far less information than the Board has
indicated it would like to mee from bim with respect o transactions inlo which he
proposes to enker, Differcnl from e situation in thE.Hﬂ'Jj-'!ﬂ'ﬂﬂ"NﬂE, Maryland does ol
have direct, first hand knowledge that the infomoation inctoded in the Pernnpfvanio NOE
i5 false or musleading. Maryland does believe, however, that the document raises mors
questions than il answers, and that i1 presents the same polential for abuge of the Board's
Jurisdiclion as the Aorefand NOE.
. CONCLUSION

Maryland iz concerned ihat the Pemsydvanto NOE appears o present (his Board
wilh yet another scheme by Mr. Riffin in which he may stiempd to ymproperly vas the
Board™s process to once again argues that be and his putalive raillrosd are protected from

State laws by the cloak of this Board®s jurisdiction. Moreover, and despite the Board's



clear direcinom in the Reveeurion Decisior, the Penmavivonio NOE does nol poovide this
Board with sufficient verified or venfhable facts teot would allow BMr, Eiffin 10 use the
cxpedried class exemption procedures in (his case or (o give Tis? 10 the Board®s assedting

Jurisdiction over either Mr, Riffin, MCR or the line he proposes to acquire.

McLECD, WATKENS0ON £4d .
Cine Massachise(ts Avenos, MW,
Suite B

Washington, LC. 20001

{202 Ba2-2345

Attorneys Tor (ke Siate of Marylmd

Dated; May 1E, 2004



CERTIFICATE OF SERVICE

I hereby certify that on this 18" day of May, 204, a copy of the foragning

COMMENTS OF THE STATE OF MARYLAND was served by first class mail, postags

prepaid, upom

Jamesz E.iffin dba The Morbern Central Railroad

1941 Greenspring Drive
Titaenium, MD 21023
LY

&lex Mem@







STATE OF MARYLAND K IN THE
DEPARTMENT OF THE EH\’IR{)NMEHT *
1300 Washimgton Blhvd. H CIRCUIT COURT
Baltimore, Maryland 21230 *
L] e Fﬂn i}
FlaintilT, "
v. * BALTIMORE COUNTY,
]
JAMES RIFFIN, e al * MARYLAND
F
-

Delendabis
* Czase No, D2C-03-013144

AidhEa kb g kel R Rk Ak AR AU AN Ry AR kA AR AN R R RS iR R

ORDER
Upon eonsideratioen of Defendants’ Motions To Dismiss For Lack OF Jurisdicvion,
Mot 4 Real Party In Interest and Fai]ure. To State A Caute of Acticn, the Maryland
Chepartment of the Em:immn:nl’s- {MDE’sil Fezponse therets, and-afier oral argumen, s

mis'EE day of ;\M% . 2004

ORDERED:

James Riffin’s Moiion To Dismiss For Lack Of Jurisdiciion s DENIED.

ANDIT [S FURTHERED QRDERE]L:

James Riffin wall pive MDE full unimpeded aceess (0 the buildmg located at 1941
Gresnspring Drive. Timonjum Marylapd, for porposes of moniloring indoor atr
quality.

AND IT 15 FURTRERED ORDERED:

In the even thal MDE determines that further remedial aciion of the site is necessary

1o wddress a potential hazard w the public andfor the enviromment, MDE shali notify

FILED NAY§ 2 2p



this Coun wiih the eppropriate Modion for Aceess. This Count will retain punsdiction

over this matter.

_f':-th N
o lgn B N i -
Judge Robert E. Cadigan |
_ - ' — Baltimore Counry Circuit Court
Le F«—I‘a_.,ll-.. '.""'“-"‘"— . .

i

Troe QE{;‘;’-:; Ceck
ELCANE LAy “farr

Per, d_,u”'*-.-ri“j -
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IN THE UNITED STATES ]H-.'E'I'R.IET COVRT
FOR THE DISTRICT OF MARYLAND

STATE OF MARYLAND . e

DEPARTMENT OF THE
EMVIRODNMENT * o -
Flrint il . T _1- -' -. .'.I
I T CIVIL ACTION NOL:
?1- "
. h

JAMES RIFFIN

Dot o m e _ L]
L] L] L " u - ] . [ ] ] » +

Naw comes your Defendant, James Riffin, &/bva The Morthern Central Railrand, who
maoves this Honorable Court, pursuant 1o 28 11.5.C, § 1441 (a), Order this matter be rernoved 1o
the U.5. District Court forr Miaylad, and for reasons siates:

1. 28USB.C. 51441 (1) statex:

“{a) Except as otherwise expressly provided by Act of Congress, amy civil action
brought ine  Siale court of which the district cowrts of the United Staves have
aniginal frisdiction, may be removed by the defendant or the defendants, 10 the
district coun of the United Swates for the district and division embrecing the plece
where such setion is pending.”
2, 28U.E.L. § 7133 sintes:

“The district courts ehall kave original jorisdiction of all civil actions

arizing under the Congtifuion, laws, or treaties of the United States.”

3. A Complain for Injunciive Relief (Case No. 03-C-03-G13144) was filed by the Plaintiff
againzl Defendont in (e Circuit Coam for Bahimore County, on November 26, 7003, The
Complaint requested the Cincuit Court order the Defendant grant Plaintiff access to a parost
located at 1941 Greenspring Diive, Timoninm, Maryland (“Site™), sa that the Plainiil may
sample the air inside de building situated on the Site, mondlor the Site, and perform on-site
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remedial and/or removal actions, if required. (The Plaintfl alleged groundwaler at the Site
contained dichloroethape, dickloroethene, and irichargethylene; alleged vapors from these
volaiiles may be migrating imo the pn-site building; and slleged thesc vaposs, if present in the
oo-site building, would be harmfud 1o the occupans of the on-site building.)

4. Defendant filed 2 Motion 10 Iismiss for Lack of Jurisdiciiom on Februeay 9, 2004,
allagmgﬂmshcwasamihmdfmitimmdmmmmpumumﬁ LLE.C. 10501 (b), was subject
i the exclusive jurisdiction of (he Surface Transporiation Board [ Board™), and that all non-
Board remiedies had been preempted by the Interstate Commence Commission Termination Act
("ICCTA™)

5. FlainiifT Aled » Motion for Summary Judgment on Apal 6, 2004, whersin 3 argued the
Site was nol subject 10 the exclusive jurisdiciion of the Board, or in Lhe 2hemative, even if i1 was
subject to the jurisdiction of the Bosrd, the Plaintiffs proposed regulation of the Site was not
preeopied by the ICCTA. This Motion contained four Centificate of Analysis - Volatiles, for
four groundwater samples the PlaimifT had previously collecred. AN four of these Cenificaies
indi::aled'din}dmmhaﬁ:md dickloroethene had not been delected. The samples wers not (ested

for the presence of trichloroethylene.

&, Drelendent filed an Answer b PlaintiE™s Molion for Summary Judgrment on Apeit 246,
2004, srgwing 1he volatiles mentianed in Plaintifs Complaim bad not been desected in the Site’y
growmdwaler, many material facts were in dispote, and tha therefore, sommary judgmen was nint
apprapriale, and reilerating Defendan"s Motion to EBismias for Lack of hunsdiction.

7. Two issues have been raised, which require imterpeetation of Federad lows:

A. I3 1he Site sabject to the exclusive jurisdiciion of the Boand? -

B. Arethe regulatory actions of the Plaintiff preempied by the ICCTA?




8. Since the iszoe of the Board's junisdiciion 15 1 be detenmined by e analysis of Federal
laws, and since Lhe District Couris of the United States have, plﬁlmlll to ZEUE.C, § 1331,
original jurisdiction over all civi? actions arising under the laws of the United States, and since
thi is a civil action, il would be appropriate o remowe Lthis case 10 the U5, Dismice Court for
Miryland.

9, Fedesal case law has held the dstarmination of the jurisdiction of the Surface
Transporistion Board is 4o be desermined by a count, not the Surface Transporimion Board, (See
the attackhed Memorndum for citations.)

10. Ou April 26, 2004, the Clrenit Court for Baltimore County, raled the }oCTA does
‘101 precinpd Masyland State law with regard 1o environmental testing of railroad facilities,
granted Plaintiffs injunction, and ordered Riffin grant Plaintiff sccess (o the Site for the purpose
of vesting the ok it the va-site buikling.

11. Riffin believes 1his ruling is contrary 1o the nalings In City of fuburnw ULS.
Gomvermmens, 154 F.3d 1025 (9* Cir. 1998), Wisconsin Centval Lid, v. The City of Marshfield,
160 F. Sopp. 2d 1000 {W.I», Wix. H)0F), Soe Line B Lo v City af Minneapolis, 38 F. Sopp. 2d
1096, {I». Minn, 1998), CEX Tronsp., Inc. v. Georgia Public Serv, Com’'n, (*CIY") 944 F. Supp.
1573, 1580 - 1585 (NI Ga. 1906), and CSX Transp., Ine. v. City of Phymowh, 92 F, Supp. 2d
643 (E.D. Mich, 2000). -

[

WHEREFORE, for the reasoms stated above, your Defendant would pra:.rlhis Homarable
Ciourt:

A. Order the shove enthiled case be removed 10 she U.S. Districl Count for Maryland, and

B. Forsuch other and further relief as may be appropriate,




Respectfully submitted;
Jiﬁ mu,i Defendant

1| HEREBY CERTIFY, that on this_2£7% day of Apri), 2004, & copy of ihe foregoing
Motico 1o Remove, vwas madled 10 Michael V. Forling, Azvistamt Attorney Genesal, Maryland
Department of the Environroent, 1800 Washington Boubevard, Suite 6048, Balimore, Maryland
21230. _ :

VL7

James Riffin

RECEIVED

AFR 2 7 2004

ME:. Dot of the Brrvloormen
Ofice OX The Atkormay Gangs



IN THE UNTTED STATES DISTRICT COURT -
FOR THE PISTRICT OF MARYLAND

STATE OF MARYLANID b
DEPARTMENT {F THE
ENVIRCINMENT . I
Plaintiff Ly L_LTETTY

V.

JAMES RIFFIN
Dekendzanl h

L] * * L L L | & * » L] » »

MEMORANDUM IN SUPPFORT OF DEFENDANT'S
NOTICE OF REMOVAL

Jarires Riffin dba The Nonhem Central Railrad, Defendant & e sbove entitled cose
C“Raffin™), herewith files this Memorandum in Suppott of Defendont”s Notice of Removal, and

BRYS:

1. Attached iz the Affidavit of James Riffin d/h/'a The Worthem Central Railrad, which
i& incorparated by reference herem ag if Rilly sisied hevein.

1. THE JURISDICTION OF THE SURFACE TRANSPORTATION BOARD
1S TO BE DETERMINED BY A COURT,
NOT THE SURFACE TRANSPORTATION BOARD

2. In Chevron, US A, Inc. v. Naturod Resources Defense, 46711 8, 837, 104 $.Cr. 2778,
§1 L Ed, 24 694 (1984), the Suprame Court made the following camments: -

“When 2 coun reviews am agency's construgticn of the statse which it
amnﬁﬁmﬂiscﬁnﬁwmm“ﬂhmqmmm. First, abways, iz the questica whether Congress
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has direcily spoken o the precise question at issue. IFthe tnient of Congress i <lear, that 13 ihe
end of the marter; for the count |, as well as the ageney, must give effect 1o the unambiguously
expressed intent of Congress. Foalnote 9. I, however, the coun dewermines Congress has not
dimcetly addressed the precise question at issuc, the count doea not $inply impose iis pwa
construction oo the stanne, as would be necessary in (he absence of an adminisirative
imterpretation. Rather, if the stanse iz silerd or ambiguous with respect 1o the specific issoe, (he
question for 1he court is whether the ageney's answer is ased on 3 permissible construetion of
the: siahnte.

“The power of an adminisrative agency to adminisier a tongressionally created ...
program pecessanily requires the formulation of policy and 1he making of rubes to fill sy
£0p Jedt, implicidty or explicitly, by Congress.™ Morfon v. Rulz, 41515, 199,231,904
5.0 1055, 1072, 39 L.Ed.2d 270 (1974), If Congress hes explicidy [l o gap for e
agency wr fill, (here is an express delegation of aulhwonity 1o the agency 1o elucidae a
specific provison of the siamie by regulation. Such Jagislstive regulstions are given
controlling weight unless they are arbitravy, capricious, of manifestly contrany 10 the
siatute. Somelimes the legiclutive delegation 1o an agency ¢n a pasticalar qoestion 18
implici, rether tan ¢xplicit. In such a case, 8 courl may not $Substitubs ils own
construclion of a siatulory provision for a ressonable imerpredalion made by the
administrator of an agency.

We have kong recognized tha considerable weight should be accorded 10an.
executive departoent's copstruction of a siehnory scheme i is entmsted to adminisier,
ard the: poineiple of defirence 10 adminkstrative inksrprelations

“has been consistienly followed by this Count whenever decision a3 to the

reaning or reach of 3 statuie has involved reconciling confliciing policies, and a

fall understanding of the force of the sisnuory policy in (e given situation ts

depended upon more than ordinary knowledge respecting the matters subjected 1o

agency regulations.® (Cltations omitied } Chevron at 2781-2784,

Footnote % “The judiciary in ibe final suthority on issuen of sistutory
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consiruction apd musd rejecl admivisiralive constrwcticns which sre costrary (e
clear congreysiona) iotent. {Citations omotted.) Chevron at 2783, (Emphasis added.}

3. In United Tmn:F‘Uniﬂn v. Surfuce Trangp Bd, 183 F.3d 606 (7 Cir. 1999), ihe

cour had occasion 10 review the jurisdiction of the Surface Transperialion Board in fight ol the
Chevron case just ciled. The coun made the following findings:

A. "The § 10908 exception siates thal the Board “does nod banve authority™ aver

" “constroclion, acquisition, operatien, abandonmen, or discontipuance of spur . . . reck™
but thiz does pel mean thil the Board lacks jurisdiction over such transaclions. Thal
would flaty contradiet the upambigoons strtutory langusge providing that the Hoard has
“exclugive” jurisdiciion over the “constuction, acquisilion, operstion, abandonmzent, o
disconlimuance™ of spur track. 49 11.5.C. §10501 (b}2). Statutory provisioms are so be
imerpreied (o be consistent wilky one another. Chicage Rel! Link, 169 F.5d a4 480, l1is
unreasonable 10 interpres ok provision a5 climanating anothey unless the language
requires . United Staves v. Kirschendaum, 156 F.3d 784, 790 (7 Cir. 1998} Here the
lanpuage does pod meequare H. The 510906 no-aulhority langage means no sutherity, i
no jurisdictisn, These soris of transactions invelving spur treck do not call for the Board
auithorizsdton which js required for construction, acquisition, or operation of extended or
additionad rall fine under §1050) and § 10902, but the Boand nonetheless retaing '
exclusive jurisdiction under § 20500 (b} (2). (Emphasés in original,)

B, "Wtﬁ}ﬂcfmapplym Under the first siep of 8 CTheveorr analysis,
courts do nol defer 1o sven reasonable agency interpretation if “Congress has spoken
direcily to the precise point at issue,” Chevean, 467 1.5, at B42, 104 5.Ct. 2778; ie., if
the statutory fanguage, with or without the support of legislative history, is clear,
ueambigoons, and direcily govems the challenged deciston. 1f the statute i “silent or
wnbiguous with respect 10 the speeific issue,” we procted 1o the second step, dEfﬁ'rin:m
yepsonable agency interpretation of nnchear standory tangusge. L2 st 343, 104 8. CL
2778



4, In CSX Tronsp, Jee v, Georgia Public Serv. Com'n, op. cit., al 1584, Ibe court made
1he following comment in 5 [ooinote 8:

3. Although ihe Courl agrees with the STB's interpriation of the 1CC
Termination Act, and finds # persuasive, the Courl does nol agree with plaintiffs that ¥ is entited
‘ to deference under Chevron, First, the Counl noles thel the lew is unsettled 25 to the applicaion
of Chevron to an sgency’s determination of its own jurisdiction. Teper, ap. cit. Also, Chevion is
onky applicable “whewe the plain meaning of the express 1erms of a sanne is unclear.” Chevron
el 2752, Hecamse the Court finds that Comgress bas speken direcily te the lszoe of ihe
preempifve effeci of the JOC Termination Act, the Chevror Framework Is brelevant.”

{Emphesis added.)

5. In Teper, the connl was asked o asceriein whether the Federal Election Campaign Act
{"FECA™) preempted » Geargis stanse which prohibited a Georgia legislatos (Teper) from
accepling contribnmions ta {infowe his nm for & federa) effice; The Federat Elaction Conunission
C'FEC™) has che authority @ promulgete regulations to effect the provisions of the FECA. The.
statuie specifically sistes it preempes alk suate laws with respect 1o chection to Federal office. The
FEC promulgated a regulation, simting the FECA precmpied all siste laws with respect s election
to Federal office. One of the circuil judges stated, under Chevron, preemption was manifest in
the Act fiself. Consequemly, the opinicn of the FEC mganding its jurisdiction, was irrelevant,
end not doe deférence by the coun.  Another circuit judge resed the faltawing interesting issue;

IT'm stamate was mbiguous with regard 10 ap agency’s preemptive jurisdiction, end the
sgency decided its jurisdiction preempted state lww, a calch-22 stherlion would #nsue:
Preempeicn will be found ondy whien there is a clear and manifest Congressional intem to
preempd, Under Chevron, an sgency’s decision will be deferred fo only if he fatute is silent or
ambiguous, I the statuse is clear, there is 0o need For the agency o render an opinios. I the
slonute is wnclear, there can be no clear and manifest Congressional intent to preemypd. So the
agency’s position on preempbon, il it sides with preemptian, becomes untenable, whils if it sides
with oo preemption, &5 supponiatle. Thus the statement in footnote 3 in paragraph 8 nprie, that
the Jow is unsetiled 43 10 the application of Chavron 10 an agency's determination of its own




jurisdicton.
. FREEMFTION GUIDELINES

6. In CSX Tramsp, fuc, v. Georgio Public Serv. Com'n, ("C3X") M4 F, Supp. 1573,
1580 - 1585 (N.D. Ga 1996, thal coun stated: “Preemption doctring is roated in the Supremacy
Ciause of the United Staics Constitution, Teper v, Miller, 82 F.3d 989, 993 (11* Cir. 1996). See
LS. Const. Ant. V], cl. 2, Because i requires that conflicts between state and fed=ral law be
resolved in favor of federal 1aw, the Supremacy Clause profobits the enforcemen of any state law
that conflicts with a valid federel statate, Taplor v. Gererad Motors Corp, 875 F.2d 816, 821
(11* Cir, 1989),

1. The Elevexth Circuit discussed the proper famework for resolving précmption
quesions in Feper v Miller. supra. In Teper, ihe court recognized that there are three categornes
of preemplion: {}) express preempiion, where Congress defines expliciily the extent w which fis
efiactients preempt state lavi; (2) field preemption, where Conpress's regulstion of a field is so
pervasive or the feders] wtorest 20 dominat that an intetrl 10 octupy (e entine fishd can be
inferred; and (1) ¢onflic1 preemption, where stoee law stands as an obsiacle 1w the
" accomplishmen of the fll purposce and objestives of a federal statuse, Jd At 992, The Cownt
noted that the overriding principle which shoutd guide any precraption mnalysis is whether
Congrasg witended 10 preempl stae w, Jd See Medrromic v. Lohr, 513 U.8, 474, 435, 116 5.
Ct 2240, X255, 135 L Ed. 2d 700 {1996) {stating that purpose of Congress is “ultimae
louchsione™ in every preempiion case) (citing Cipwlione v. Ligger Group, trc., 505 U8, 504,
516, 112 5. Ct. 2608, 2617, 120 L.Ed. 2d 407 {1992Y); and [linoir Commeres Commission v
ICC, 879 F.2d 317, 921 (D.C.Cir. 19859 (noting thed crirical qeestion W any precropdion enalysis
is “whether Congress intended the federal repulations supersede stale law™).

8. The intent of Congress to expresely preenspt state law is “primarily discemed from the
lomguage of the preemplion statols and the stahotosy framework surrounding "™ Medironic
supre. The policy behind the federal starute, as well as its Tegislative history, may also be
relevant in determining whether Congress intended the stetuie (o preempt state law, K7




9. In CSX Transp., Jnc. v. City of Plymomh, 92 F. Supp. 2d 643 (E.D. Mich. 2000}
[wherein the City of Phymouth aticmpled to regullate bow leng a train blocked a highway
crossing], the cowrl cited the following from United Stater v. Locke, 529 1.8, 104, 120 5.
1135, 1147-1148 (2000), {a case involving marilime preemption):

| “As Rice indk:ates, an “assumption”™ of nonpreempdion ig nod triggered when the
State regulates in an area where there has been a history of significan federal presence.
Rice v. Somar Fe Elevator Corp,, 331 1.5, 218, 67 5. (1. 1146, 91 L. Ed. 1447 (147).
Locke al 1047

“Congress has legizlaled in the [ares of maritime commerce] ffom the earliesi
days of the Repoblic, creating an extensive federal stantory and regolatory scheme.™
Locks al 1148,

“Important for our purposes here, the Court expressly slaled:

“The stste laws now in question bear upon national and intemationa]
marilime commerce, 6nd in this area there i ne beginning sssumption that
concurrent regpialion by the Stalc i3 a valid @iermise of ity police povwers. Rather,
we muest ask whether the focal laws in question are censisten with (he fedoral
statotory strocture, which bag as one of its objectives a uniformity of regulation
For maritime commeree, Locke at 1148, Ciy of Phmouth at 548,

The City of Plymouth court then stated:
“There can be no doubd that just as Congress has regolated ships and
vessels since the beginrting of the Repoblic, it has similacly dene so with respect to our
Mation's rail sysiem. Both Congress ond b couris have raditionally recognized a aeed
10 vegulate railrond operations ac a national level. Epecied im | 887, the Interstate
Commerce Act, ch. 104, 24 Stat, 379 (1387), has beens described as “among the most
pervasive and comprehensive off federal regulatory scheows.” Chicage ad N.W, Transp.



Co. v. alo Brick & Tie Co., 450 LS. 311,318, 101 5. Ct. 1124, 67 L.Ed. 2d 258
{(Y981). City of Phymouth at 648,

Afer ciling mumerous Acts of Congress thai affect railroads, the City anIyrmwlh -
caurd then conclwled:

“These decisions and Acis of Congress, ag well as the munerous federad
regulations which pertain (0 this area, have crealed “an extensive Tederal stattory and
regulaiory scheme.”™ facks ot 1148, Accordingly, in this area; ax in Locke, where the
state satubt ot issue bears upon an area taditionally regulied by the federal government,
“there is nt beginning assurnption that concurrent regulation by the Siate is a valid
exercisze of ils police powers.™ J  City of Phmourh al 549,

"To the exieol (he sigie Yaw is viewed as having the effect of requiring the
raitroad to indergo substantial capital improvements, the Court finds that the law is
preempied by the Inferstate Commercs Comwmission Temminalxm Acl”™ City of Phmaotth
at 558 -

I ICCTA FREEMPTION

10, The 1CC Terminakion Act (“KOCTA™ containg en express preenption tlavse. As
was stated in CSX Transp., Jic, v Oeorgia Public Serv. Com v, op. ¢t (p. 1581): "I is difficah
to imagine & broader stalement of Congress’s intent to preempt state regulatory awtharity over
railmed operations.” In the CXX case, the Defendanis mied 1o argue the KOCTA s preempeion
clotrse precmpled stale rynedies only when federal remmedies are previded under the ICCTA. The
coart responded to this arpwinent as follows:

“Defendants’ argument reflects a misandersianding not endy of the plain language of
section 10501 (B2}, bk also of the 10C Tenmination Act génerally. The most nararal
réading of section 10501{b)2) is that the federal remedics peavided by the KC
Tertimation Ae1 are e ondy rervedies smvuilable ag to the reguistisn of rail
transportation, and that the federal remedies are excusive of state remedies cxcept whene




the FCC Ach has expressly provided otherwise. (Emphasis added.) See 5.Rep. Na. 176,

(4™ Cong., | Sess. 14 (1995) {eaplaining that 1CC Termination Act “should not be
construed o suthorize sisies 1o regulate sailronds in arces where Federal regulation has
been repealed by the bill*y, and H.R, Conf. Rep. No. 422, 109% cong., i® Sesz. 167
{1995}, U.8.Code Cong. & AdminNews 1995, pp. 793, 852 (slabing that “inlcgraicd inte .
the statemem of general jurisdictlan is the delineation of the exclushvity of federal
remédies with respect to the regulafion of rail transportation”™) (emphasis added).” OSX
Tranzp., Supra, at 1581.

. L1. Simce the [CCTA cleatdy siates alt Federal and State remedies nee preempied by the
KOCTA, under the guidelines enumerated in Chevron, the court is prohibited from deferring 10
the Board*s interpretation of the limits of its jurisdiction and preenoption.

iZ. The MCCTA grants sxclosive junisdiction to the Surfece Transponatson Board trrer
“{1) transpacistion by rail cariess, ... and .. {2)the . opevatiom, . . of .. _ facilities™ USC
10501 (b 1) & (I3 “Transportaiion™ es vsed in section 10501 (W)(1) is defined wery expansively
in the ICCTA v incude:

*(A) 2 Jocormotive, car, vehicle, vessel, warehouse, whaaf, pter, dock, yard, preperty,
faclity, insirumemality, 7 equipment of any Kind related to the wevement afl
pazstsgira or property, or both, by rail, regardiew of owpership of an agresment
concemning use; and {F) services related fo ibat mevem¢od, incliding receipt, delivery,
elevation, transfer in i, refrigeration, icing, ventilaion, storage, handling, and:
imerchange of paseengets and propenry. 42 ULEC. HN0Z {M){A) & (D). {Emphasie
added.)

1. The conrt in C8X Fransp, e v Gcnrgi‘aﬁabﬁ;:ﬂem Com'n, op. cit., staned:
“As discussed, it ia clear 1o the Court thel Congress intended the presmplive nct of the

NC Termination Act to be broad by exiending exchugive jurisdiciion to the STB over
anything included within the geweral and #l melasive 1enm “ransportation by il




carriers,” 4% LLE.C. 14501 (b)a}. The Count will pol ignore Congress's usa of broad
1erms which inchide raifroad agencies, such as “ransportalion by rail carmers™ and
“mervices” related to rzil mansponiation, merely because Congress specifically denoted its
intent ta preempl state regulatory awthority of whelly intrastate spur and side tracks in the
same code section. Intrastale spur and side tracks wers explicilly excluded From federal
jurisdction ip the JCC Termination Acl's predecessor, the Siaggers Rail Act Ser Minpis
Commerce Commizsion v, KOC, sypra, of %21. {Recognizing that intastare spar
sbandenments were explicitly placed within exclusive jurisdiction of states and oulside
jurisdiction of ICC under Stapgers Rail Act), Thus Congress™s specifivity as to intrasiate
racks does not detract from #s use of widely inclusive lerms such s “Transperiation by
rail carriers” im Ube 10C Termination Act’s preempiion clavse and simement of the STH's
exchusive jurisdiclion. There is no basiz on whoch 10 argue that Congress imtended (o
v oul regulalony control over ageiwics as an saccplin ko 1 otherwise brood
preempiion of sate regulation of railroad operations.™

. 14, Inimpkmenting its drrc:‘lllalm'}'pﬂm}". the ICCTA made several changes o its
predecessor, the Staggers Rail Acl. The 1CCTA deleted lanpuage from the policy statement of
the Staggers Rail At dealing With regulatory cooperation berween the foderal and state
povernments, and removed sections of the Stappers Rail Act providing foe joint federal and state
regutatory bodics. See S.Rep. No. 176, 104% Cong., 17 Sess. 44 (1995} (discussing JOC
Termination Act's deletion of former 49 U.5.C. §§ 10401, 10341-10344 and describing former
seciions as outdnied). E'S.E'Trmm Ine. v. Georgia Public Serv. Com ', op. cif. at 1584.

“Pechaps the raost significad change ¢ the Staggers Rail Acs, which the Court has
akready disevesged, is the ICC Termipation Act's express removal from the states of
jurishction over wholly intrastate milkcoad oacks.  With 1be extension of eocingive
foderal jurisdiction over wholly intrastate tracks, one of the few railroad matters
previcusly within the jurisdietion of the state, the 1OC Termination Act evinees an infent
by Cangsess to assume complete judisdiction, to (be exchusion of the states, over the
regulation of reilroad operations, Se¢ HLR. Conf. Rep. No. 422, 104™ Cong,, 17 Sess. 167
~£}995), U.S. Code Cong. & Admim. News 1995, p. 352 (explaining tha only siate




regulation of non-rail matiers, for example lw siale criminal sistutes, is not
preempied by 1CC Termination Act becanse stale regulation of nonrail matiers does not
“generally collide with the scheme of ¢¢l::n|:rmin regulation {and deregulaion) of rail
tramsportatbon™).” CSX, i o4 1584, (Emphasis added.)

15. Iniis CEY opirson, the courl made the (ollowing additional comemenls:

A, “Congress*s authority to regulate even intastae aspecis of the operation of
radlroads is beyond question.™ P, 1585, Cies omitied.

B. “Congress has suthority to rgulate even intastate aspects of the operation of
1ailroads becsuse railroads are Instrumentalities of irkersiale commente. See
Liired Staves v. Bishog, 66 F.3d 565, 588 (3d Cir. 1395) {hokding (hat Congress
can regulote motor vehickes a9 an instrumentality of interstate commesce and
stating “the Supreme Court has made clear that airplanes, rilroads, highways and
bridges constinle instrumenialities of commence which Cengress can regulaie
under the commerce clause™), Congress hag more muthority to regulate
instrurmemalitics of intersine commerce beeanse insonmentalisies of inersise
Comuneres, &5 the means of ransporting goods and people acoss sieke lines, have
an inherenty subsiardial effect on intersiale comupeme. fd ™

16. In So0 Ling B Co. v. City of Minneapoiis, 38 F. Supp. 2d 1986, (D. Minn, [598),
{wherein the City of Minneapolis objected 10 the railroad’s demoliim of some of its stroctures,
ihat count stated:

“Thus, whvm section 10301 (b) grams the STB exclusive jurisdiction over
"“ransporistion by rail carders,” it legically includes the yard, property,
Faclities and any intermods] equipment wied in copDection with s rabrosd,
or related 1o the mevewrent of passenpgers o property.”™ &, at 1099,
(Evmphasis added.) |
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“The regulatory framewark of the BCCTA so pervasively daminates the field in
which (be City is anempling to a1 tha, in addition ta express preemplion, |
congressional inend 1 eceupy the field can also be inferred. See 49 C.F.R. §5
11051 - 110512 fd al 1100,

“The language of the Act expresses Congress’ clear intent 10 preempt slaie and

Yocal regulatory awthoriny over the constuction, developroent, and speration of

rellroad EacWities ko general, and intermodal facilities in partiolar.™ Id at 1101,
- (Emphasis pdded.)

£7. In Coty of dubtorn v, U8 Governmery, |54 F.34 1025 (% Cir. 1098), the BNSF
railroad desired 10 reopen an abandoned rail line thet went through Washingion Siate’s Sampede
Pasa. The City of Aubuan sttempied (o subject this projoct 10 jts envitonmental permitting laws,
arguing thai its requiremenis were environmental regulation, rmher than sconomic regulstion,
claimimg 1h i5 a “traditicnal siate police power” that Congress did nat mtend lo preemp..

1n that case, ihe counl held “there is nothing in the case law 1hat suppore Auburn’s
argwnen that, through the ICCTA, Congress only intended preampiion of econamie
regulaticn of the raflmoads.  All the cases ciled by the parlics find a broad reading of
Congréss' preemplion intend, not B narow ooe.” fd e 1030,

“Hewever, the pivolal quesiion is not 1he nature of ihe siate regnlation, but the
Tanguage and congressional intent of the specific federal statare. (Cites omitied.)
(Preemplion of slale law is compelled i Congress® commemd is explicity steded in the
federal stanpe’s language of implicidy contained in s structure or purpose.)™ &7 at 1031,

“Additionally, given the brond bangusge of §10501(b), the disiinction betoeen
“epomiomic™ and “environmenlal” regulation beging 1o blor. For if local authorites have
the atnlity 10 impose “environmental™ permattng regulations on the railroad, such power
will in fact amoumt 10 ‘economic regalation™ if the carmier is prevented ﬁ'crm COnStrocting,
aequising, operating, abandonmg, of disconkinung a line.” Jd o 1031.




Regarding the Jegisialive hisiory of a statose, (he cours stated:

“However, while “[I]epislative hisiery can be a leghimate guide 10 4 statuory
purpose obscured by ambigpity ... in the absence of a clearly expressed Jegislative inlenGen tg the
candrary, the language of the statute sisell must ordinerily be regarded as conslusive.” Burlingion
Norrhern R.R. v. OHebome Tax Comm'm, d81 1.5, 454, 461, 107 5.C1L 1855, 05 L.Ed.2d 44
(1987} (imemal quotalions omitied). “The stariing peint in slafutory inkerpretation is “the
tanguage lof the sianne] itseld,” © Liired Srotes v Jomes, 478 1.8, 597, 604, 106 5.Ct. 3116, %2
L-Ed.2d 483 {1286}, and where siatulory command is straightorward, “thare i no reason 1o
sesont 10 legistalive history ™ Unived Shatez v Gonzoles, 520108, |, 117 5.Cv 1032, 1035, 137
LEd. 2d 132 (1997 City of Auburn at 14201030, '

The court then concloded: “State and local permiiting Iwws regarding raitroad operations
are preemnpled by the plain language nl'th:]CCTA mﬂﬂuﬁlminnffmmmrkmm::t“
Cloy of Avburn al 1033,

- 18, 1a Wisconsin Cengral Lid, v. The City of Marskfield, 160 F. Supp. 2d 1009 (W D,
Wiz, 20K), the city atiempied 1o condemn a portion of the raileoad’s property in order 1o realign
» highway. Had the iy been soceessfol, Uie milroad would hirve Bad 1o relocrie g portics ol one
of = passing macks. The city argued 1he relocetion of railread property is not its regulation. The
courl made the folbowing slatements:

“The WOCTA doet ool define “regwintion™ in seetion 10182, Neverthebess, ibe plain
mealiing B apparent. “Regalativa™ s e “sct o5 precesd of contraling by rule or
resiriction”™ Ser Black's law Dictionary.” Wisconsin Central Lid a1 1103, (Emphasis added.)

*The Court hols tha condempation is regulation. In using state kow ko condenn
the track, defendimt s exercising control + the most extreme type of control - over mil
wransportation as it is defined in section 10102 (9).  The City i impermissibly
at¢ropling ts subfect to rtate law property that Congress speciflcally put vul of
reasth. Congress' preemptive Isnguage and iment is paramount, and the nature of the
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preempied stww regulation is irrelevam. See City of Aubnrn (supral.® Wisconsin Censral
Lrd. at 10}3-1014. (Emphasis sdded.)

"“Emvirenmental laws - staiwies of generat application - bave been fownd to be
eipressly precmphed weder ibe JOCTA when applied (o facilities and preperty
eonsiituting rai] iransporiation. Ser City of Auburn Syprgl, Id. a1 1014, {Emphasis
added. )

19. [ Fiywn v. Burfingion Narthern Santa Fe Corp. (BNSF), 91 F. Bupp. 2d 1186 (ED.
Wash, 20009, the BNEF ratlrosd wanicd 1o build a refucling Bacility over an aquifer. Flyno, a
' Spakane county resident, filed suit challenging the county's jssuance of conditional use permits
For the construction of the refuelmg Facality. The court ruled it did not have sutject madter
jurisdiclion over the caze, gince the Plaintiffe did not have standing and fedesal quesiion
jurisdiction did ned euist. The court then dismissed the svit, poting:  “A dismissal for lack of
subject matter jurizdiction is nol a jndgment oo the merits.™ Flymn s 1193,

It ils aparion., the courl made the following comments (which had na bearing on the
courl's decision 10 dismass the sait):

“In contrast, manufacniring activities end other (acilities ovwned by railroads
which arc not indcgrally rclated wo the milroad’™s provision of briersate 1afl service, be.,
non-mansportation facilitics, are not subject (0 8TE jurisdiction or subjec to federal
preempticn.  Borough of Riverdale - Pesition for Declaratory Order - The New York
Susquekarnna & Wesiern Raitway Corp., 1999 WL 715272, STH Finante Docket Na.
33466 mt 10 (9/9/99) [“Riverdale 1°]. Such facilities, fike other non-railrond property,
are subject to siate and local regulation. &™ Flme st 1159,

IV. N0 PREEMPTION CASES

Eﬂ'.. A Few courts, afier reviewlng the specific facts of a case, bave Tound sate Jaws bave
04 been preempied. A review of those cases foltows:
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21. The main issue in fare Appeal of Vermary Raifway (“Vermond™), 769 A.2d 648 (V1.
2000) wras a sah shed, which was located on propenty previously caned by Cliffside Leasing.
Clifiside Leasing was pol a railroed. Vermont raitroad merged with ClAzde Leasing, thereby
acquiring the zalt shed property. Prior w0 this merges, permils had boon issued which subjecied
the storage of salt in the sali shed, and the irocking activities associated with the distribation of
zall from the saht shed, (0 certain expressly defined conditions.  Afier the mesger, Vermond
railroad argoed, pursuant io BOUTA, il was ne longer subject 10 any of these preexisling
conditions. At wrial, mamy of thest conditons were struck, the coun having conchuded the
coinditions were preempied by ICCTA. The trial and appellate countg lefl in place; (A}
condilions which controlled the rowné trucks £xiling the facility were (o iake; (B} pending
completion of the Champlzin Packwwy, the number of trucks which could exit the facility on s
deauly basis; (C) e howrs dering which tacking could occur; and (D) conditions designed 10
aven polential conamination from the zall shed, such as curbing requiremenia xnd regquircneents
ihat salt bé handled on impervious surfaces. The cowrn reasoned these conditions affected the
trucking aciivities 1zking place a1 the property, and the manner in which the sal was siored on
the propety. K furher reasoned (hese preexisting condltions did not interfere with Vermont's
ratlimed operathons,

The Supreme Court of Vermont, after reviewing Hilisborongh Cormty. Fla, v. Awromated
Med Labs, e, 471 LS. 707, 716, 105 8.Ct. 2371, 85 L.Ed4.2d 714 {§985), started with the
presumpiian that “state and Jocal regulation of bealth and safety maticrs can constihationally
coexist with federal regulations.” Unforunately, the Venmont counl wes not aware United Stases
v. Locke, 529 UB. 104; 120 5. C1. 1135, 1147-1148 {2000), had been decided 9 monihs prior to
(he date the Vermont court made its devision. As discussed in paragraph 5, nupra, Lovke held
hat “there is o beginning asswmption thal concurren regulation by (be Siate is & valid exercise

of its police powers.™
Even though the parties in this case argued the coun was obligated to give deference 1o

the STB's inlerprelation of the scope of the preemplion provision of the HOCTA, the court,
mindful of ibe Chevron ruling, found:
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*This ralitnel:, bowever, does nol suppen the angument 1hat an agency’s
interpretation of a stanrtory provision implicating constitutional questions merits deference, for
agencies are in no bener positicn K resohre comstinkional quesiions than the courts. Therefore,
whik dexisions of the STB rgarding the preemptive effect of the 1CC Terminalion Act may be
persnasive, we are ot beamd by the Bosrd®s interpretation of thal paricutar provision,

G ﬂ:pﬂL ihe railmad argued Wb conditions associated with Gre sati shed
viclated the Commerce Clouse. The appellate eourt did ool address this argument, having  noted
the railroad was precluded from reasing Commerce Clause issuey on appeat, since it had failed 1
raize these issues of the trial level. The Vermont Supreme Courl ther afYirmed the ruliog of the
trial cour,

22. tn Florida East Coast RY v. City of West Palm Beach, (“FEC™) 266 F. 3d 1324 (1 [*®
Cix. 2007}, FEC had a refl yard situaied in a residential neighborbood.  Rinker, an aggregaie
distritanor, kad a distribation cemer 8 blocks away, FEC and Rinker desired w0 do a like-kind
propenty exchange, With thig in mind, FEC lessed its rail yard property 1o Rinker. Afier the
exchange, FEC's involvement with the property was limiled io twinging loaded radl cars (o the
property, then removing the rajl cars afier they were unloaded. Rinker unloeded the cars, washed
and graded the aggrepates, loaded the aggrepaics omo wucks, then hauled the aggre paies o
varicus sites in Flosla. Rinker also paid all elecmicity, waler, and landscape mainlenance
&xpenses associated with the property, The City of W. Palm Bench cited FEC and Rinket for
operating an industrial plant in a residential neighborhood, and for operating 4 business withoot
an occupationa] license. The court held thal since Rinker was 0ot a rajlroad, and since the
railroad"s only invalvement with Rinkcr's activities, was the delivery of rail cars 10 Rinker’s site,
Rinker's activities were not subject 1o the jurisdiction of the STB, and therefore, 15 activities
were not presrnpeed by the IOCTA.

23. 1o Boston and Maine Corp. v. Town of Aver, 330 F.3d 12 (1" Cir. 2003), the raitroad
wanted 10 build 1 car unlosding facility on land that was sinerted in an Aquifer Protection Ares.
The Town of Ayer arempied o impose 36 corditions on this proposed facility, then fotally
baned the facility on the bosis that it was a prohibited notsome nnisance. The STB issoed &
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"midance™ decision, but did na fact finding. For procedural reasons, the trial courl never
_addressed the preemption of Comumerce Clause issues that had been mised. Uhimately, the
parties reached an agreement, then dismissed a1l issues of their appeal, exc (he issue of

anomey’s fees. The appellate court held 1be railroad was not enbitked o atlomey's Tees.

The 5TH's “paidance™ decision _fmmd stare and local regulation v be permdssible *whers
it does not inkerfers with intersisle mil operations, and locelitiss retain cenain podice powers K
protect public health and safery ™ The STB gave three guidelines for permissible siate and Kwal
regulation:

A. Mon-discriminatory enforcement of requirements such as buikling and electrical codes
generally are ot preempied. However, (he code mmforcement agency cannot require a railroad
obain a permi prior 00 doing any werk.

B. A town may seek enforcement of voluntary agreements a railrosd has entered nto
with m Wi

C. Section 10501{b} should nod be interpresed as inlending ko interfere with the role of
siale and local agencies in implementling federal enviromimenial siatules.

24. In CFNE Operasing Co. v. City of American Canvon, 282 F. Supp. 2d 1114 (N.D.
Cai. Mi3), Apcx cperaled a bulk ansfer (acility on property leased from a raikroad (CFNE).
The railord delivered rail cars coplzining pumice and cement ko Apex’s facility. Apex
transferred the pumice and cemen (o its trucks, 1hen tracked the purmice acd cement to a ocal
ensomer. The City of American Canyom (“City") hail issued o murnber of chistions againd Apex
for dust, traffic and water nm-off. Apex applied for a comditional lsmd-use pemait from the City,
which the City denied, ﬂ:mlmdflcdamnp]mmm&ulmmmﬂlmw:relhfm
prevent the City from interfering with its activities and operations.

Witheut ruling od the merity, ibe court stated it appeared the City's actions were-
directed againsi Apex’s non-reiiroad busmess setrvitics, rather that a1 CFNR s rajiroad
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opcrations. The court indicated this factual situstion appeered 10 be similer 10 that in Floridy
Eazn Coasr RY v. Cily of West Palm Begeh, op. cit. The ciaont ihen gated:

“Taken io il3 logical conclusion, pfaimiff's argument would mean thal any
© trucking company wha packs up goods fom a railead iwrminal for delivery 1o a oustomer
woukd be free from Jocad regukation. Congress, however, coukd not have intended such an
expansive interpretation of twe ICCTA's reach.” CFNR at 1119,

The court stted CFNR had not persuaded it of the possibility of irreparabic barm. “To
the extent that the cleimed hamm s economic, including the powential oss of revenues and the
present contracl, and the escalaling ﬁnﬁﬁnpﬂﬂﬁdhfﬂﬁﬁlﬂhm,dﬂmgeawulﬂwmhﬁ
an adequal¢ remedy.” The claims of CFNR were prospective, and therelore speculative, and s
did nat rise 1o the level of imeperable harm. The court then denied the request for preliminary
ingunction, and se1 the matier for trial.

¥. SURFACE TRANSPORTATION BOARD RULINGS

25. Riverdale J: 5TB Finance Docket No. 334685, Derided s:pinﬁnbc}.ﬂr, 1999, The
Borough of Riverdale filed a Petition for a Declarajory order seeking a delerminetion regarding
the extent to which certain facilities consirucied and operated in Riverdale by The New York,
Susgnehanna end Western Raitway Corporation (NYSW) age covered by 10CTA preemption
The NYSW did sot file a respotise 1o Ihe Borough's Fetiion.

The railroad tuill a ¢om processing facility on itk property, which was sdjscent to
residentiafly zoned properties. The tailmad did not obtain Borough permils prior # construcling
e facility. The Borcugh brought civil sui against the railroad. The trial courd ruled the
ailrand was not hound by Jocal zoning regnlmtions as 1a land vse and etilizaion, sizce they had
teen presmpied by JOCTA. ‘The coun furiber added that the Borough “shall not use regulatory
measures reparding safety, environmental or health mstiers as & device for getting rid of NYSW's
[Riverdade facilities].” Nor, in the count’s words, could the Borough “prechude o interfers with
[HYSTE] operation of (he facililies.” Riverdale I decision o 3. '
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The Board reviewed prior Board and court decisions, then gave its preliminary
conclugions, whoch it staled could change:

A. The Borough cannot spply its local zoning ordinances 10 property uzed for NYSW's
railmoad operalions.

B. Local land use restrclions are preemgpied by the [CCTA.

C. Siate or Jocal laws that would impose a local pesmiting o arvironmental process as a
prerequisile 1o (he railroad’s mainkenance, use, or vpgrading of Az fecilili=s are
preempied by ICCTA.

D. Local entities cannot require that raitroads seek building permits prior to constrocling
«f using railroad facilities. Local mubopites can take actions thal are necessary arvd appropniste
10 address any genwine emergency on railroad property, and that railroads are not exempt from
certain loal fire, bealth, safety and constnaction regulstions and inspections.

The Board then ordered the partics submn Blings for 313 consideration.

16, Riverdabe 1I: 5T8 Finance Dockel Mo. 33464, Decided February 23, 2001, The
particy scttled all of 1heir differences. Consequenily, there was ne longey any basis for the Board
10 review this situaticn,

The Board inkerpreted the court’s ruling in Fiysn v Buriington Novthern Samta Fe Corp.
(BNSF) 1 b that a rilroad would have 10 comply with local codes for electrical, uibding, fre,
and phumbing, unless the codes restnict the reilroad from conducting Hs operations of
wnreasenably oden imersiaie commence. The Board™s ressoning on tbe issue of bocal cades for
electrical, building, fire and plumbing was somewhat circuitcus aed Aewed.

In Riverdole 7, the Bowd speculated thet a railroad may be subject ko local cketrical,
building, fire and phombing vodes, The tourt in Flymw alered (he Brard's comments by stating
the raibroad *will be required” 1o comply with local building, etc. vodes, citing Riverdale [ as
authotity. The Board in Riverdoie i then ahiered the Flymm coun's remarks and stated: the
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ozl “fourd" that the railroad would have to comply with lecal building, «1e. codes. A close
reading of Flvrn will reveal the cougt did nod find that a rallmsd had e comply with Jocal
boiking, eke. codes. The cowrt found that it dd pot heve subject maner jurisdiction over the
case, then granted the ratlroad’s Motion lo Dismizs. The issue of whether a railroad must comply
with local building, plumbing, elecirical or fire codes, had no bearing on the court’s finding that
the count did not have subject matier jurisdiction o this case.

CONCLUSION

The Site has been leased 10 Riffin, a Marylend raikoad company, 10 be nsed as a railroad
facility; PiMn's milroad company is wsing the Sile 1o store and mainsain propeny and equipmen
related 10 the movement of passenpers of progerty by rail; Riffin pays for the eleciricity, water
and hest used ol ihe sile; Riffin mainiaing the site; the other tenants a1 the Site provide services
relakd 1o the movement of passengers or property by niil; Riffin's Jeate slipulates Riffia is the
only defendant who may groon acesss 1o third parties for the povpose of collecting 20r or ground
samples or 1o perform oresite remedial and/or removal acions.

4% US.C. 105307 {b) staies:

“The jurisdiction of the Board over - {1 transponiation by cafl carrlers ... and (1)
Lee: Wnsh:uciiuu, acquisition, operation ... of ... facilites ... iz exclusive, .. [T]he
remedies provided under this pan with Tespect (o regulation of rail transporintion are
exclusive end preempl the remedics provided ander Federal or State law,”

A0 10.5.C. 10102 (9% broadly defines “transporiation™ to include:

“¢A) a locomotive, car, vehicle, vessel, warehouwse, sharf, pier, dock yad,
properiy, facillty, instramentality, or equipment of any kipd relsted 1o the movement -
of passengers of prupesty, or both, by mail, regandles of owpership of an agreement
cOncerning use; and '

——
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(B) services relsted to that mevement, inclwding receipt, delivery, ¢levalion,
ransfer in Lo, refrigeration, icing, venlation, storage, handling, and int¢rchange of
passengers and property;”

Unlike the siraation in fn re Appeaf of Vermons Railway (salt shed cased Florida East
Coaasr Ry {Rinker aggregates dismibwion), and CFNR Operaring Co. {Apex pumice and cement
distribaion), a& Riffin*s Affidavit states, (v malerial and equipmen being handled, mainmained
and stored at the Siie belongs to Riffin, and relates 10 the mavernent af property of passengers by
ridl. Unlike the above fhree cases, g services provided by Docw Prind Ioeging {prinding],
Signsations (sign making) and Tech-Team (back office suppont} are ulilized by Riffin's railroad,
and thus relate 10 the movervent of property or passengers by rail. And unlike the above three
cases, Riffin pays the cost of providing ckctricity, heat and water for the Site and is responsible
fox muintaining the Site. '

The Sile i# one of Riffin’s raitroad facilities. Al of the precoption cases make it ¢lewr,
the regulaticn of railroad facilities falls within the exchasive domein of the Surface
Transportation Board. As was staled in the Flsconsin Cergrod Lad. cose m 1013 (Y 18, supra):

“Ragulation™ iz the “scl o process of controlling by rule of resurietion.™

The Plainiiff is atiernpting 1o “control” the Site, by asking the Court b peder Riffin (A)
gram Plainiiff acoess 10 the Site; (B) grant Plaintff permission 1o sample the zir at the She; and
(C) gt Plamtifl suthority ko order Riffim 10 pay the cons of shidying, testing and remedinting
the Site, &l a1 Riffin's considerable expense.

The Plaintiff Is impermissibly asfiempiing sa subject 1o state faw, property thet Congress |
specifically put oan of reach. Wisconsly Centrad Liel m 10131014, Plakmiff is sleo atterapling to
impermissibly impose all cosis of sradying, lesting and remediating 1he Site-onto Riffin, which,
as the City of Phmowrh case spells oul (a1 65%) (see the last | of 15, mgra), is prohibiled by the
ICCTA.



The Board's remedies with respect to the regulation of rail ransportation are exclusive
and preempd the remedies provided under Federal or Siste Yaw. The operation of Riffin's reilread
fecility at the Site and the remedies with respect 19 the r::ulahun af therl radl bransportation use Jie
ﬂdma!ymmuwﬂuﬁmﬁﬂmmm Eoard, and preempt all other Federal and Stiate
remedics, including the remedies sought by the Plungft.

As wag noted earlier, the Conpressional exemption of rail camriers from sare and
municipal regulation was “clezr, broad and unqualified.” Norfolk & Western Ry Co, v. American
Train Dispatcher 4ss'n, 499 1.8, 112, 127-134; 111 §, Cr. | 156; 113 LE4. 24 95 (2991). “ltis
difficult 10 imagine a broader sialement of Congress’ inled 1o preemgd siaie regulatory aulhority
over railroed opcrations.® CEX Transp. Inc. w Georgio Public Service Conun’s, 944 F. Supp.
1573, L5381 (N.D. Ga. 1936). Not ondy did Congress exery railroad operations from state
regulalory authority, it also exempeed railrosd operations from other Federal regulstory suthority  *
(snch as the U, 5. Environsenial Protection Agency).

.-

THEREFORE, ng court has nl:rjm'isdiclil.'_m over the regulation of this raitrond facility.

WHEREFORE, for the. reasems st fonth hereinabove, the Defendun respectfolly reqw:sts
that this Courl grani him Lhe reliel sought as aforesaid {(dizmiszal with prejudm of the Cmrq:]aint

for Injunctive Relief).
Respecthully subm .
7 i 7, bt Cofont e et

Jame= Riffin dba The Northern Central Railroad
Drefepndant

IHEREBY CERTIFY, (st on this F<Th_ duy of April, 2004, 1 copy of the foregoing
Defendant’s Memorandum in Suppon of Defendan’s Natice of Remowval, was pailed 10 Michael
V. Forlini, Assistand Attoney General, Maryland Depastment of the Exvironmend, 1800
Washingion Boulevard, Suite 6048, Baltimore, Maryland EIZHM

YA

Jame£ Riffin

21



IN THE UNITED STATES DISTRICT COURT

— FOR THE JHSTRICT OF MARYLAND

- +*
State of Marytand *
Plaiatiff &
Y. * Civil No. RDE-04-CY-1342

o

James RiDio, <f al &
Defendant *

nTAEEEER

STANDING ORDER CONCERNING REMOYAL

[T 15 HEREBY ORDERED that all panies removing aclions 1o this court, sheall, vo Jater than fifeen {1 5} |

days after iling a removal, file and serve a slatement under the <ase and caption that. seis forth the Tellowing

information;
B The date(s) on which cach defendant was served with a copy of the summons and complainr,
2. I actions predicated on diversily jurisdiciion, an indication of whether any defendants who have

been served are cilizens of Marylapd,
3. IF removal 1ikes place more than thiry (30} days after any deferdant was [irst served with a copy

of 1he summons and complaini, the reasons why remeval has 1aken place ai this (ime and dve date on which the
defendantis) was {were} first served with a ]:ﬂ]:l-tf.identifj-'in.g the basis for such remw#l,

4 In aetions removed o this coun predicated on diversity juriadiction im which the gedion in slale
court was comncneed mort Lhan o year before the date of reimova), the reasons why ihis action should not be
summari Iy remanded to state cournt,

5. [dentification of any defendant whe was served in the state coun a-:u;n:ﬁ Prior o 1I_1¢ tirne of
removal who did not formally jodn in the notice of removal and the reasons why such defendant did not join.

1T IS FURTHER ORDERED tha all defendanis to the ection who joined In the notice of retnoval shall -

file such sratement within the time pericd sct forth herein, although (he partics may ﬁlt_ajﬂ_i_m skatement so lone .

A Dtitd Courd {Rey. FH2M3) - Suwwiang Onder RE: Eemoval



as such siatemenl is approved by counzel for each party.
IT 15" FURTHER ORDERED that the removing defendani(s) shall zerve a copy of this Order on all other

parties o the action who did not receive ekectronic nelification of the filing of this order no laier 1han the iime
they fibe and serve a copy of the stalenent eequired by this Order. Any party who learns al agyy Gare that any
information provided in the statement{s} fikzd pursuant to this Order is incosrect shal? irmediately nolify 1he |
courl in writing o said effect. .

IT IS FURTHER ORDEREL that within seven days from (he date the nitice of remmaval is filed with .I.his
LCourt, the removing defendant{s) shall file a disclosure as descﬁhpd in Local Ruls 103.3 (I Md.}. All cther
parties shall file the disclosure within seven days Irom the daie a copy of thiz Ordey i strved upon tem.

IT 15 S0 ORDERED.

02T fal
Date Richard Bennen
UNITED STATES DISTRICT JUDGE
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THE COunTY COMMISSIONERS OF YORK COUNTY

BOARD OF COMMISSIOMERS SOLICITOR
L{Ha 0. MTRICK, PRESICENT Caovils 5 CHALN
DOLGL WE E. KALEZORE. YITE PRESIDENT
STEVE CHROHISTER, COMMWSSIOHER ADNEMISTRATOR-CHIEF CLEAK,
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COUMTY ACREHGTRATIVE OFFICES
e Woers | bk bwans 496 Fitar
Yiuh, Peeneylianiy 17401
(F17) 771-8084
FaK (777} 77 1S

April 15, 2004

Jemes RLIEfin
1841 Greenwpring Drive
Timoniom, MO 21493

Mr., Riffin:

An discusasd in the Board of Commiggionerg’ Horkshop on Nonday.

April 1%, 2004, I am reaponding ko your rTequest for information
about Counky regquiremencs for leass of the Northern Central Eall
Line.

Firet, 1 am providing a copy of the sxpired Léease Agrasment with
the Horthexrn Central Rxilway. IbC containg the Agreement betwsen
the County epnd che Commonwealth, and Operating Fegulacliona for
the Rail Corridor. Some of the leaps provisions were nagotiaced
apacifically to meat the neade of the previous canant atwd will
ot necegsarily be included in futurs leages.

Sacond, consiabepnt with the general lease Eerwz apd opevating
regulations, pleaze Bnhmit a written businsss plan, indluding a
desoviption of your propeored business mcbivitiss, annual income,
annual expenses, capital inveacment regquiresments, and
conecruction and permanent financing, if any.

The County looks forward bo your response and will sxpedicicusly
review ikt.

If yoru have any queaticons, pleass contact e At 717.771.3306, Eax
at 717.771.5804, or emall at dacraun@york-pounky.org.

Regards,

David 8. Craun
county Solicitor

ALt achment
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Facilities: I il Freke P che Bictictae £

Established m 1992 and ¢ovenng | 76 acres, the Hertage Rail Trail County Park 15 21 miles
long and runs north from the Masen Dixon line just south of the Bormugh of Mew Freedom
through Glen Eock, Hanover Junction, and Seven Valleys in the Cﬂlnnml Caurﬂmuse in the
City of York. The Ir:ul connects to Maryland's 20-mile long _ ir e
Monhern Central Failogad Trail. In addivion w the Colonmial
Courthouse, iree historic simgiures are bpcated on the irail;
Hanover Junction and Wew Frecdom Train Stations and
Howard Tunnel. Since the vailway is operational, please stay
clear of tracks al all tlimes and cross only al esiablished

erossings. Take o fowe ol ihe il on ihe sompaier.

Activities

|
\
Features
|
|
i

The most popular aelivities on The wall are hiking, joggimg. bicycke nding, amd hotaeback
nding.

Foin us this summer for a 12 to 15 mile ride on the wail. Each ride has a different statting
place. Starting lime is 6:30 pm. Sungel Scramble Bike Ride

Tg:-u may alae enpoy a9 mile moonlight nde. For more information click on the Mognlieht
Bike Rid

A Museum is now open on the ficst floor of the renovated Hamover Junction Train Station. The

hitp:f oo yorkc-county. org’goyd Padks/Rail Trail. him SAL32004
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dayz atvd hours that the musewm 15 open to the public can be found at the following hink.
Museun

The newly regtored New Freedoo Train Station iz complete. Click here 1o see (he dates and
fimes this siation will be open. Mow [reedom Tizin Siatiop

Regulations

Park regulations are posted al all parking lots and road crossings. Alcoholic beverapes,
CRMping, fires, weapons, and motorized vehicles are prohibited. All pets amst be beashed when
on the trail and owmers must clean wp afler their pets. Users should stay ot the trail, as the land
on both sides is privately owned, In addinon, courtesy rules are posted to remind vaers to
respect other users, York County Parks promotes "Carry In, Carry O™ with respect to trash.
Please taks home what you bring.

Parking
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hiotpwww. york-county.org/gov/Farks/Eail Trail hitm a3/
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Mew Froedom Stathom- 153 w oad oon b | or nevosin BnShrawsbury | Weslen BL B30 o Balvoed Borrgie Tosh bl ori B0 W L ey
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rail Dislances firara the Cokonial Courihpuse - Souih Trall Distances E:‘mﬂhl?'l"d Line-
————————- = = - ==== = - |
Maryland Stae Line - L :
Mew Fresdom Tmin S1aLion - wiles
Ratlroad Forking Lot - 1.3
Glen Rock Parkieg Lot - “g';; :
Hengver Jonclion Train Sdedion - mi.l " :
1 York County Colonial Cowrhouss - 000 wnles [ Seven Valloys Bridge Cverpass - 525 |
Richland Avenee Overpass - L35 miles JGlalehers Slaion Porking L -
Hyiha - ZE0mikes { Howard Tumnel - 10.50
Cays Milk Boad Credsing, - 4 10 miles | Days Ml Rosd Crossing - ruibes
Howmd Tuopoel - S.55miks §Hyde- 1.5
Gilatfaltars Station Parking Lol - TEHI mikes || Richland Awvenase Ohverpons - ks
Sevan Valleys Rridge Cverpass - 060 mikez (| York Counry Colonkal Counhowss - 1350
Hamdosr Jutsction Train Stagion - PO rrviles miles |
Qhen Raxk Farking Lot - 14.85 mibes 1521
Railrosd Parking Lot - 150 wmibes ’I“?":;'
[ Mew Freedom Train Sisdion = 13,60 miles .
d Maryland St Line - 21140 miles miles
: 13 50
| miles
1475
miles
.18
miles
BO0R 0p v Rai Unkto —
tﬂTH.llfd Allsgheny Trait Alliance

York County Rail Trail Authority  Einle Lo
E-nmil:;nfgﬂxurkmung,_'tlnilﬁ,n[g QY_CII“Q i" Mﬂ[ﬂﬂﬂd

Te Repor an Emerzency or Law Violation phease ame your Eecalion wnd dinl PLE
To obtain addinanal informailon plase wiite or eall:
Yok County Parks g
4M) IMumdis Racs Road
Tork, PA 17402
(71 73 840-7440

Flease send posr Commenta and Chisshions
about ¥ork Counry Parks to park sfivoci-counte.org

hiip:ffowwyork-county_org/gov/ParksRal Trail.him AA32004
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Hatorie Sites found, alony, the
Fenitage Radl Teatt

———————— s  ————— e r——— (LR R . 1 —_

History of the Trall:

The 19th century saw L growth of the Norihem Cenitral Eailroad, a vital link beiwesn
Washington, D.C., Hamishurg, upsiate New Yark and Lake Opatio. s possage throwgh York
County brought prosperity 1o the area’s farmers, merchants and manufacturers and spurred the
arawih of communities like Glen Rock, Hanover Junction and the town of Railroad.

Thez paibroad was also a prime arget for the Confederate [
Army prior @ the Baule of Getiyshurg, as Bebel inoaps cul 3
T:I:g;mph wires and desiroyed
d bridges in their effons w jsolale ®
Ll Washington from the rest ol ithe

4 Lnion. ARer the gagic Batlle, [y
«] President Lincoln traveled via
W he Monhern Central to the
e Getrysburs batilefield, his teain stopping in Hanover Juneon on
Movember LB and 19, 1863, The station was restored 1o itz 1863 Civil
War appearance in 2001 and a Civil War niseum is open to the public.

“H  The hiswric railroad stalions in Mew Freedom amd
Hanover Junction leday serve as remindears of our
past. They are both lisled on the Mationat Register of
Historic Placss. Wew Frezdom Stalion weas restored Lo
ita 1935 appearance in 2003 and a pajlrosd musewm i
open 10 the public. Both stattons offet space for
tenanis. New Freedom i the highsst point on (he
trail. 1t iz downhill 10 both Marvland and Yok foom
here,

B Approximately 5.5 miles south of the Colonial
Courthowsze is the Howard Tunrel. 1t is the
| oldesl continuously opetational reilroad tunnel in
M 1he world. The brick lined, 370 fool intnel
8 onginally opened for iraffic in 1838, The nune]
N was rehabilitated in 2(H)3,

Following the declared bankrupicy of the Penn Central Railroad in
| 1970 and the major destruction of the rail line in 1972 by Humicane
: | Agnes, the County of York purchased the ral comdor in 1990 through a
-k special agreement wilh the Pennsylvama Depariment of
- il Tronsportation. Consiruction of 1he tail was completed in August 1944

hittpeffaranw. york -county ocg/povPark o TradlHistoey i S0
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Vislt the Fricnds Groups page.

bopf o, york-couny.org/gov/Parks/ TrailHistory bim SIEATI004



