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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC.
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY
-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION

(GENERAL OVERSIGHT)

JOINT REPLY OF
CSX CORPORATION AND CSX TRANSPORTATION, INC.
AND
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY
IN THE
FIFTH ANNUAL ROUND OF CONRAIL OVERSIGHT

Pursuant to Decision No. 11 (served January 21, 2004), CSX Corporation and
CSX Transportation, Inc. (collectively, “CSX”) and Norfolk Southern Corporation and
Norfolk Southern Railway Company (collectively, “Norfolk Southern™) hereby submit
the following reply in the fifth annual round of the Conrail general oversight proceeding.
In this reply, statements are attributable jointly to Norfolk Southern and CSX except
where otherwise indicated.

Introduction and Summary

In Decision No. 89 in Finance Docket No. 33388, the Board approved, with

conditions, acquisition of control of Conrail Inc. and Consolidated Rail Corporation

(collectively, “Conrail”) by Norfolk Southern and CSX and the division of the operation




of the preponderance of the assets of Conrail by and between Norfolk Southern and

CSX." As in other recent rail consolidations, in approving the Transaction the Board
established a five-year general oversight period to permit it to assess the progress of the
Transaction’s implementation and the effects of the various conditions the Board
imposed.

CSX and Norfolk Southern implemented the Transaction on June 1, 1999 (“Split
Date”). In its decisions issued at the end of each of the first four years of oversight, the
Board found that the conditions it imposed have worked as intended and that no
competitive or other market power problems resulting from the Transaction have arisen.
That continues to be the case. As we will discuss, the Transaction has been a success by
virtually every measure: It has resulted in greater efficiencies, substantial rail
infrastructure investments, economic development, and new rail competition throughout
large parts of the Northeastern United States that had been served for many years by only
one Class I railroad. For the large majority of rail shippers and communities served by
Norfolk Southern, CSX and Conrail, the answer to the question posed by Chairman
Nober at the Board’s recent oversight hearings in Trenton and Washington — “Are you
better off as a result of the Transaction?”” — is unquestionably “yes.”

No party in this fifth year of oversight has identified any ongoing systemic
problem resulting from the Transaction that would warrant the extraordinary and

unprecedented steps of extending the oversight period beyond its 5-year term or imposing

Yosx Corp. et al—Control and Operating Leases/Agreements—Conrail Inc. et al., 3
S.T.B. 196 (1998) (“Decision No. 89”). References in this Joint Reply to other numbered
decisions refer to decisions in this oversight proceeding, Finance Docket No. 33388 (Sub-
No. 91), unless otherwise indicated.



new conditions. Most of the concerns expressed in the relatively few comments

submitted involve the kind of ordinary, day-to-day issues concerning service and other
matters that commonly arise between railroads and their customers—issues that are
unrelated to any effects of the Transaction and that do not warrant Board action to
resolve. Accordingly, the Board should conclude that no extension of the oversight
period is warranted, while retaining, of course, its general authority to act in response to
specific Transaction-related problems should any arise in the future.

In the balance of this Joint Reply, CSX and Norfolk Southern will summarize
how the Transaction has succeeded and brought significant benefits to the public, and

will respond to the specific concerns that have been raised by various parties.

I THE CONRAIL TRANSACTION IS A SUCCESS. INTEGRATION OF
CONRAIL IS COMPLETE, AND HAS RESULTED IN SIGNIFICANT
BENEFITS TO THE SHIPPING PUBLIC.

When the Board approved the Transaction in 1998, it expressed its expectations
that “the transaction will result in a pro-competitive restructuring of rail service
throughout much of the Eastern United States,” and that “[a]fter the Transaction is fully
consummated, both CSX and NS will provide vigorous, balanced and sustainable
competition, each over approximately 20,000 miles of rail line in the East.” Decision No.
89,3 S.T.B. 196 at 247. The Board conducted two public hearings this year, in Trenton,
New Jersey on April 2 and in Washington, D.C. on May 3, giving all interested parties

the opportunity to express their views about the Transaction five years after its

implementation. The views and information provided to the Board at those hearings and




in the written statements filed in this General Oversight proceeding show that the Board’s

expectations in 1998 have been fulfilled.

The Trenton Hearing

The Trenton hearing on April 2 focused on the three Shared Assets Areas
(“SAAs”), where Conrail provides rail service on some 700 miles of lines as the agent of
Norfolk Southern and CSX. Two senior Conrail officials, Gregory Weber and Ronald
Batory, as well as Norfolk Southern and CSX representatives, presented the Applicants’
perspectives.

The Transaction Agreement established the three SAAs — North Jersey, South
Jersey/Philadelphia and Detroit — and also provided for access by both Norfolk Southern
and CSX to shippers on some 190 miles of line allocated to Norfolk Southern in the
Monongahela coal fields in Pennsylvania and West Virginia (“MGA”™). As a
consequence, shippers and communities served by the SAAs and in the MGA coal fields
now have access to two competing Class I railroads whereas, before the Transaction, they
had access only to one such carrier, Conrail. As the Board said in Decision No. 89: “The
most important public benefit resulting from the transaction will be a substantial increase
in competition by allowing both CSX and NS to serve where only Conrail served before.”
3 S.T.B. at 333.

In order to effectuate the direct Norfolk Southern-CSX competition in the SAAs
that the Transaction created, the Transaction agreements very deliberately provided that
Conrail was to function strictly as the agent of CSX and Norfolk Southern and would
have no independent marketing or rate-making role. When the Board was considering

the Transaction, several parties questioned whether this arrangement in the SAAs could




be implemented efficiently and safely and whether it provided sufficient incentives for
improving rail service and investment. Some parties even predicted dire results. Events,
however, have soundly disproved these concerns.

Although CSX, Norfolk Southern and Conrail initially experienced some
transitional problems implementing the Transaction after Split Date, those problems were
substantially resolved within the first year, as the Board found in its first oversight
decision. Decision No. 5, slip. op. at 10-11. At Trenton, Mr. Weber and Mr. Batory
confirmed that the Transaction has been fully and successfully implemented in the SAAs.
Conrail currently has 1,350 employees and operates over 1,200 miles of track using three
major classification yards, 25 support yards and 100 locomotives. Conrail Trenton
presentation at 4. They testified that, despite very challenging economic conditions,
Conrail’s traffic in the three SAAs increased almost 10 percent from 2000 to 2003, from
805,000 to 882,000 carloads. Id. at 8 and 9. Intermodal traffic through the SAAs grew
even more, almost 26 percent, from 272,000 to 342,000 carloads. Id. at 9.2

Conrail has handled the increased traffic while at the same time producing
impressive improvements in safety, service and efficiency. As reflected in Conrail’s
presentation in Trenton, since 2000 Conrail has reduced FRA reportable injuries 13
percent, reduced derailments 30 percent and received E.H. Harriman safety awards every
year. Id. at 10. On-time train departures have increased 56 percent, and yard dwell time
has decreased 19 percent. /d. Conrail has also enhanced locomotive fleet efficiency 30

percent and crew efficiency 4 percent and reduced car handling costs 20 percent. Id.

2 Because these traffic figures use 2000 as a base year, the comparisons are not skewed
significantly by the transition period immediately after Split Date.




Conrail has partnered with public transportation agencies, jointly investing in

major projects, including:
* with the New Jersey Department of Transportation (“NJDOT") and the Port
Authority of New York and New Jersey (“PANYNIJ”), $50 million in North
Jersey rail infrastructure;

 with New Jersey Transit, $18 million in double tracking the Northern Branch;

¢ with the Michigan Department of Transportation (“MDOT”), $10.5 million
for expanding the Detroit Livernois intermodal facility; and

¢ with municipalities, various projects in Detroit, Lincoln Park, Perth Amboy,
Sayerville and Bayonne.

Id. at 15. In addition, Conrail has coordinated industrial development efforts with
Norfolk Southern and CSX which have resulted in, among other things, a 30 percent
increase since 2000 in applications by shippers in the SAAs for new side tracks. Id at
16.

Representatives of CSX and Norfolk Southern also testified at Trenton about the
successful implementation of the Transaction in the SAAs. See generally, Trenton Tr. at
26-34. They reported, among other things, that the growth of traffic in the SAAs has
exceeded system-wide growth and that traffic interchanged with short lines in the SAAs
has increased substantially since Split Date, particularly in New Jersey, and has exceeded
the growth of traffic interchanged with shortlines system-wide.

At the Trenton hearing, the Board also heard from state and other public agencies,
shippers and other railroads. Most comments were very positive about the benefits of the
Transaction. For example, Mr. Thomas Collard of the Southern Railroad of New Jersey
reported that “our traffic has more than doubled from its 1999 level[;] we are a lot better

off today than we were before the Conrail split. . . . [T]he combination of consistent

reliable local service from Conrail coupled with two Class One carriers competing head-




to-head to participate in our growth is a combination that is hard to beat.” Trenton Tr. at
125

A few commentors expressed concerns about service and other matters and
questioned whether CSX, Norfolk Southern and Conrail have been making adequate
efforts to market rail service and invest in infrastructure in the SAAs and whether Conrail
should be restructured as an independent profit center. Those specific issues will be
addressed in detail later. We merely note here that concerns about the adequacy of the
carriers’ marketing efforts and infrastructure investments are squarely refuted by the
numbers, and those suggesting a restructuring of Conrail to add independent ratemaking
authority seem not to understand or recognize the competitive drivers that were the basic
reasons for Conrail’s present structure.

The Washington, D.C. Hearing

The hearing on May 3, 2004 in Washington, D.C. addressed all aspects of the
Transaction, and the Board heard from David R. Goode, Chairman, President and CEQ of
Norfolk Southern and Michael J. Ward, Chairman, President and CEO of CSX, as well as
representatives of public entities, shippers and other railroads.

Mr. Goode and Mr. Ward explained how the Transaction has fulfilled the
expectations of the Board in Decision No. 89. It did so, first, by greatly expanding the
single-line reach of Norfolk Southern and CSX in the eastern United States. This has

improved service to shippers and made both Norfolk Southern and CSX stronger

3 See also, e.g., testimony of: Michel Klein for Mars Industries, Inc; Jim Bruno for
Madison International Sales Company; David Reid for Novolog Bucks County, Inc. and
James Cumby for the United Transportation Union.

10




corapetitors, not only with each other but also with other modes of transportation,
particularly trucks.

Mr. Goode testified that the expanded reach of the Norfolk Southern system and
its enhanced competitiveness have produced noteworthy results. For example, from 2000
to 2003, intermodal traffic handled by Norfolk Southern increased by 230,000 units.
Significantly, Norfolk Southern tripled its north-south intermodal traffic through
Hagerstown, traffic that Conrail had little incentive before the Transaction to move on a
joint-line basis. See D.C. Tr. at 15-16.

Similarly, Mr. Ward reported that the Transaction has enabled CSX to increase its
intermodal traffic 11 percent since Split Date and also to win business from water
carriers. See D.C. Tr. at 28. The Transaction has also enabled CSX to reach new markets
with new services, such as (1) moving municipal solid waste from the Northeast to
underutilized landfills in the southern United States (a $120 million annual business),

(2) expansion of its TRANSFLO terminal business for customers without rail sidings,
and (3) ExpressLane, a CSXT/UP service to move perishable goods quickly across the
country. See id. at 29-30.

The testimony of Mr. Ward and Mr. Goode regarding the growth of the carriers’
respactive intermodal businesses was confirmed by the Intermodal Association of North
America (“IANA”), which wrote to the Board on April 26, 2004 to report that the
Transaction “has been a contributory factor in the growth of intermodalism over the past
five years.” IANA Letter at 1.

At the same time that Norfolk Southern and CSX have been growing new rail

business, both carriers also have achieved significant improvements in efficiency and

11




impressive safety results. In 2003, Norfolk Southern employees won their 14"
consecutive E.H. Harriman gold medal award for the lowest employee injury ratio among
Class I railroads, CSX won the silver award, and Conrail won the silver award in the
switching and terminal railroad category. See D.C. Tr. at 13-14. Mr. Goode also
reported that in the first quarter of 2004, Norfolk Southern’s network velocity reached an
all-time high and was among the best in the industry; that the average dwell time for cars
in Norfolk Southern terminals decreased from 25.3 hours in 2000 to 22.9 hours in 2003;
and that overall network fluidity has continued to improve. See id. at 14. Mr. Ward
reported that CSX's extended single-line service reduced costs and transit times by
eliminating CSX/Conrail interchanges. Gateway optimization projects have reduced car
handlings five to 12 percent in joint-line service between CSX and the Burlington
Northern, Canadian National and Union Pacific. The increased volumes from the
Transaction have also helped CSX to expand its pre-blocking capability and often to
operate run-through trains in major gateway terminals, eliminating classification work
that can add an average 24-hour delay. CSX customers have benefited from reduced
handling damage, improved transit times and new competitive products. Id. at 33-34.

As noted by both Mr. Ward and Mr. Goode, CSX and Norfolk Southern have also
made substantial investments in railroad infrastructure and economic development since
Split Date. In the Application, the carriers identified numerous capital improvement
projects they intended to make as a direct result of the Transaction, which they estimated
would cost almost $1 billion. In their first three annual oversight reports, the carriers
reported in detail on the completion status of those projects. Although changing shipper

needs and business conditions and modifications to the carriers’ operating plans have put

12




a few projects on hold, the large majority have been completed, while others more
appropriate to the new business and operating climate have been added.

In addition to those projects specifically identified in the Application, CSX and
Norfolk Southern have invested hundreds of millions in other capital improvements in the
former Conrail territory. These investments include construction of additional main
tracks, connections and sidings; major track rehabilitation projects that have increased
capacity; upgrade of signaling systems (including installation of TCS on many lines);
improvements to and expansions of numerous yards and intermodal facilities; and
construction of new transload facilities.

Mr. Ward and Mr. Goode also described the public benefits resulting from the
Transaction’s creation of new competition between two balanced and evenly matched
Class I railroads, not just in the SAAs and MGA, but throughout the Eastern United
States. As Mr. Ward stated, “When you look at the competitive service the East now
enjoys, it’s important to keep in mind that it benefits the region as a whole, not just those
who see direct rail-to-rail competition. A major retailer, for example, is looking to locate
a warehouse in the region. The fact that it has two Class I railroads competing to provide
services widens the options. That’s exactly what balanced rail competition in the East
means.” D.C. Tr. at 30-31.

Finally, it is important to note that the carriers’ achievements were accomplished
during, and in spite of, a period of economic downturn in the United States. As Mr.
Goode observed at the hearing, that fact is a reflection of the greater flexibility the
Transaction has given the carriers to adjust and respond to new market and economic

conditions. Id. at 17. Although the businesses and traffic bases of each railroad have

13




changed in major respects since the Transaction was approved, both railroads have been

able, because of their expanded reach and greater efficiencies, to make up for declines in
some markets with gains in other markets as well as development of new markets
altogether.

As at the Trenton hearing, a large number of other parties who spoke at
Washington or who submitted written comments expressed very positive views about the
benefits of the Transaction after the first five years. Among the comments of parties
who, in the main, are very pleased with the Transaction are the virtually unanimous
expressions from the ports of New York/New Jersey (“PANYNJ”), Wilmington and
Virginia, who frequently have differing views on transportation matters but who each
praised the Transaction. At the Washington hearing, Rear Admiral Richard M. Larrabee,
Director of Port Commerce of PANYNJ, told the Board that, despite PANYNJ’s initial
reservations about the Transaction, “I am pleased to report to you that [the Port’s support
for the Transaction] has proven to be a wise decision. The head-to-head competition
between CSX and Norfolk Southern has resulted in significant innovation and the growth
in the port’s rail traffic to which I had previously referred.” D.C. Tr. at 79. In the same
vein, the Port of Wilmington, Delaware wrote to the Board on April 22, 2004, stating:
“The Port is better off because of the Conrail Transaction. The reach of single line
service from the Port is far more extensive than was the case prior to the transaction and
service has improved. Generally the Port’s customers receive first-rate service. The
Port’s relationships with NS and CSX are strong, and communication is effective.” The
Virginia Port Authority also wrote the Board on April 22, 2004, stating: “Since the

Conrail breakup in 1999, our rail volume has increased from 121,297 containers to
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175,145 containers, an increase of 44%. In addition, we have seen more competition

develop in our port with CSX now serving nine Midwest origins/destinations compared
to just one in 1999.” Both the Port of Wilmington and the Virginia Port Authority also
specifically urged the Board to conclude formal oversight.

A number of shipper representatives testifying in Washington were equally
positive about the results of the Transaction. For example, PP&L Energy Plus, a major
consurner of coal from, among other places, the Monongahela region served by Norfolk
Southern and CSX, reported that “[d]Jual access for NS and CSX to [Monongahela}-
served mines has worked well for those mines, PP&L and other receivers. . . . PP&L’s
access to service from those mines has been good, and I believe enhanced competition
between NS and CSX helps both railroads to stay on top of their operation. . . . PP&L’s
overall tonnage volumes have increased over the past several years, and Norfolk
Southern and CSX have provided good quality service, moving PPL unit trains to and
frorn mines and generating stations.” D.C. Tr. at 115-117. Similarly, Consol Energy, a
major coal producer, testified that “the Conrail merger has had a positive impact on the
ability to be competitive in the marketplace and to serve our customers’ needs.” Id. at
119.4

Other parties were also positive and expressed no major concerns. For example,
the State of Maryland, which had actively participated in earlier oversight rounds, wrote
to the Board on April 30, 2004 stating: “We are pleased to report that representatives of

both [Norfolk Southern and CSX] continue to work with the State to implement the

4 See also, e. g., the hearing testimony in Washington of John Gallaher for Kinder
Morgan Liquids Terminals; Donald Alexander for Savage Services Corporation; and
Jason Blinkoff for A&R Bulk-Pac.

15



commitments they made in order to secure the State’s support for the transaction.”

Exhibit 1 hereto. The State of Michigan similarly wrote to the Board on May 24, 2004,
reporting the success of the Detroit Shared Assets Area, and stating: “Michigan’s
shippers appear to have been well served by the acquisition of Conrail and the
establishment of the SAA.” Exhibit 2 hereto. Anacostia & Pacific Corporation, on
behalf of three short line affiliates that connect with CSX and Norfolk Southern,
described a number of new markets they have been able to develop as a result of the
Transaction. See D.C. Tr. at 174-76. The Ohio Central Railroad system, comprised of
ten short line railroads in Ohio and Pennsylvania, reported that those railroads have
enjoyed a “six to seven percent annual growth rate on virtually all of our railroads as a
result of what we believe is a much more competitive reach that our customers have
throughus....” Id at 178-79.

Even those who expressed concerns or criticisms (which will be addressed in
greater detail in Section III of this Joint Reply) overwhelmingly conceded that they are
better off for the Transaction having occurred.

Overview of Comments

It is natural, and appropriate, to focus on the interests of those who came forward
to comment on the Transaction in this most recent round of oversight. It is noteworthy,
however, that so few have come forward at all, and that the concerns they have raised
have been so limited. The Conrail Transaction was unquestionably one of the most
significant consolidation cases ever brought before the Board. Hundreds of parties filed
comments asking for concessions or conditions and hundreds more sent letters of support.

The Board imposed conditions for the benefit of many commenting parties and the
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Applicants settled with many others. Today, five years later, only about forty parties

testified or submitted written comments (or both) in this final round of General
Oversight. This is a very small number in light of the significance of the Conrail
Transaction and the very large number of parties who participated in the main
proceeding. Additionally, a very substantial portion of these comments from those who
took the time to participate were favorable. Considering that the American Chemistry
Council, IANA, and the National Industrial Transportation League (“NIT League™) spoke
on behalf of their many members, it is apparent that the overwhelming number of
shippers are satisfied with the results of the Conrail Transaction.

Additionally, Norfolk Southern and CSX connect with hundreds of shortlines.
Only a handful of them were moved to provide their views to the Board, and a number of
those expressed satisfaction with the Transaction. The few who expressed concerns did
not raise any issue that would warrant the extension of this proceeding.

Throughout this proceeding, the Board also expressed interest in the effects of the
Transaction on labor and passenger services. See Decision No. 89, 3 S.T.B. at 296-97,
327-33. The only labor organization that participated in this round of General Oversight
spoke in support of NS, CSX and Conrail. No serious concern about the effect of the
Transaction on passenger services was raised; indeed, John F. Lettiere, Chairman of New
Jersey Transit and Commissioner of the New Jersey Department of Transportation,
expressed his support for the cooperative relationship between the carriers and state
officials on passenger rail issues and others.

Five states — Maryland, Michigan, New Jersey, New York, and Pennsylvania —

expressed views (along with some of their local or regional governmental entities), as did
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the Four City Consortium of northwestern Indiana. Maryland, Michigan, the New Jersey

Department of Transportation and the Four City Consortium expressed generally positive
views of the Conrail Transaction and their relationships with the carriers. New York and
Pennsylvania also acknowledged that their citizens were better off as a result of the
Conrail Transaction, questioning only whether Norfolk Southern and CSX have done
everything they could have done to fulfill certain specific conditions and commitments
for the benefit of their citizens. The facts show, however, that NS and CSX have
unquestionably complied with the conditions (both general and environmental) imposed
by the Board and have honored their commitments in good faith. In light of this, we
believe that the very limited number of specific concerns raised can best be addressed, to
the extent necessary, by continued consultation between the railroads and state
representatives, rather than extension of this formal oversight proceeding. See, e.g., Four
Cities Comments at 7; D.C. Tr. at 64 (agreeing that the formal oversight period need not

be extended).’

> On July 30, the United States Department of Transportation (“DOT”) submitted “Reply
Cormments” (DOT-8) which urged the Board to “resolve the outstanding disputes and end
this formal oversight proceeding.” DOT-8 at 2. DOT proposes that “each complaining
party (if it has not already done so) should be required to identify the specific
commitment(s) or condition(s) it alleges one or both Applicants have not met,” including
the provision of specific documents evidencing such commitments. Id. at 3. DOT then
proposes further responses by Norfolk Southern and CSX. Although Norfolk Southern
and CSX agree that the Board should end this formal oversight proceeding, they believe
that the Board has provided parties ample opportunity to present concerns over the past
several months, including through the conduct of two public hearings and the opportunity
for written submissions. Norfolk Southern and CSX respectfully suggest that the record
is complete and there is no need for further submissions.

18




II. THE GENERAL OVERSIGHT PERIOD IS PRESUMPTIVELY A
TEMPORARY PERIOD.

The General Oversight period was imposed for a defined period of time and
should terminate as scheduled absent proof of circumstances warranting extension of the
period. See UP/SP Merger, Finance Docket No. 32760 (Sub-No. 21), Decision No. 21,
slip op. at 5 (served December 20, 2001) (“The oversight process we imposed in 1996
was intended, absent evidence of ongoing problems, to be temporary, not permanent.”).
No such evidence has been presented here. As the Board noted in its decision in the first
year of Conrail oversight, “the purpose of this proceeding is to determine whether the
conditions we imposed in our decision approving the transaction are being complied with
and are serving their intended purpose of addressing harms that otherwise would have
resulted from the Conrail transaction. . . . Our primary focus is on remedying
competitive harms.” Decision No. 5, slip op. at 12. The evidence in this case shows
there are no systemic competitive harms and no failure of conditions.

Significantly, the Board terminated the UP/SP oversight proceeding on schedule
even though extension of a limited form of oversight had been requested. The Board held
that extending the formal oversight proceeding, even in a limited form, was unnecessary
because “despite the conclusion of our formal oversight process, parties will continue to
have the opportunity to request that we address merger-related concerns. Also, our
Office of Compliance and Enforcement continues to monitor the rail industry generally
and to make its Rail Consumer Assistance Program available to consider informal
complaints involving railroads.” UP/SP Merger, Finance Docket No. 32760 (Sub-No.

21), Decision No. 21, slip op. at 5 n.12.

19




In this case, a three-year oversight period was a bargained-for provision of the

NIT League settlement. See Applicants’ Rebuttal CSX/NS-176 at P-726 to P-728 (Dec.
1997). The Board decided, however, to extend the oversight period to five years. See
Decision No. 89, 3 S.T.B. at 365. The Board has thereafter repeatedly referred to general
oversight as a “5-year” oversight condition. See, e.g., Decision No. 11 (served January
21, 2004).

Nothing was presented in the prior rounds of this proceeding to indicate that the
formal oversight period should be extended. Indeed, the evidence demonstrated that
termination was warranted. As the Board stated earlier this year:

The comments and replies filed in this fourth annual round of the

Conrail “general oversight” proceeding demonstrate that the conditions the

Board imposed on the Conrail transaction are working as intended, that the

Conrail transaction has not resulted in any competitive or market power

problems, and that the service problems that occurred immediately after

the Split Date have not recurred. The comments and replies further

demonstrate that the implementation of the Conrail transaction is nearing
completion.

Decision No. 11 (served January 21, 2004), slip op. at 10. The Board had reached a
similar conclusion at the end of the third annual round of General Oversight. Decision
No. 10 at 3 (served November 5, 2002). Indeed, Vice Chairman Burkes separately
commented at the end of Decision No. 10 that “the formal oversight reporting procedure
is an unnecessary burden and should be discontinued.” Id at 9.

Moreover, a number of commentors in this round of oversight have expressly
recomrnended that this proceeding not be extended. For example, IANA, which was an
active participant in the meetings of the Conrail Transaction Council (created in the NIT
League settlement agreement), stated that it “saw first hand how seriously the carriers

have taken the Oversight process and how much management time and energy was
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devoted to making it the success that it was. Consequently, . . . IANA sees no reason to

continue regulatory monitoring of this Transaction and respectfully submits that there is
no need to extend the five-year Oversight period.” IANA Letter at 2. See also, for
example, the comments of the Ports of Wilmington and Virginia, each of which urged the
Board to conclude formal oversight.

Accordingly, the temporary general oversight period should conclude, as
originally contemplated, upon issuance of the Board’s decision in this fifth annual round.
As explained below, no party has demonstrated that there is any systemic problem with
the implementation of the Conrail Transaction that requires extension of the presumptive
five-year period. The Board’s ordinary statutory authority and complaint resolution
mechanisms are fully sufficient to address any future party-specific concern that may

arise.

III. NONE OF THE ISSUES RAISED BY COMMENTING PARTIES

WARRANTS INTERVENTION BY THE BOARD OR EXTENSION OF

THIS FORMAL OVERSIGHT PROCEEDING.

As the discussion in Section I above shows, the overwhelming (and
uncontroverted) evidence shows that the Conrail Transaction, far from raising issues of
competitive harm that would justify Board intervention and remediation, has benefited
the public by, among other things, injecting competitive rail service in extensive regions
of the country where none existed before and extending the single-line reach of the
Norfolk Southern and CSX systems.

Despite this evidence, a number of parties have raised issues or concerns that they

assert warrant extension of the formal oversight process beyond its originally-
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contemplated 5-year period, and some ask the Board to grant additional (and indeed, in

some cases radical) affirmative relief.

The following discussion will show that there is no basis for the Board to require
additional formal oversight. Indeed, doing so would mean that this Transaction, which
has created more rail-to-rail competition than any other in history, would have to undergo
more extensive formal regulatory scrutiny than required for any other transaction before
it, including those that not only did not create broad new competition, but in which far-
reaching conditions had to be imposed merely to remedy extensive competitive harm that
would have resulted otherwise.

Moreover, there is no basis for the Board to impose any new affirmative relief. In
some cases, the issues raised by a party are not the proper object of this Board’s attention
at all, but routine business and operational matters that railroads and their stakeholders
discuss and deal with every day in the ordinary course of business. In some cases, parties
have used this proceeding simply as a means of enlisting the Board, not to remedy any
concrete and identifiable competitive harm caused by the Transaction, but simply to
impose that party’s vision of what could be done to make things even better. That is not
the Board’s proper role or the purpose of oversight. See Decision No. 89,3 S.T.B. at 278
(the purpose of the Board’s conditioning power is to remedy, where necessary,
transaction-related competitive harms; a condition should not be imposed “simply to put
its proponent in a better position than it occupied before” the transaction). In some cases,
parties have alluded to the broad, aspirational goals of the Transaction — goals that, as
shown in Section I above, indisputably have been achieved — as if they were

particularized, bargained-for obligations that must be satisfied with respect to, and to the
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satisfaction of, every individual stakeholder. That, too misapprehends the applicable

legal standards, the purposes of oversight and the Board’s conditioning power. Cf.
UP/SP Merger, 1 S.T.B. 233, 401 (1996) (“We will not impose a condition just because
one group of shippers obtains pro-competitive merger benefits that other shippers do not
enjoy.”). Some parties make generalized assertions of “commitments” entered into by
the railroads without providing evidence that such supposed “commitments” were ever
made. And in some cases, parties that assert the carriers have failed to live up to
identifiable commitments are simply wrong — the carriers have honored their
commitments in good faith and indeed in some instances have gone far beyond what is
properly required.

A. GOVERNMENTAL ENTITIES

State of New Jersey

New Jersey Department of Transportation

Norfolk Southern and CSX entered into a letter agreement dated March 20, 1998
with the New Jersey Department of Transportation and New Jersey Transit Corporation
to address concerns of NJDOT/NJT relating to the Conrail Transaction.® NJDOT also
submitted comments last year in the fourth round of General Oversight. NJDOT (along
with the North Jersey Transportation Planning Authority) complained of insufficient
competition and economic development within the NJSAA. See Decision No. 11 (Sub-
No. 91), slip op. at 8-10 (served January 21, 2004). In their detailed Replies dated

August 4, 2003, Norfolk Southern and CSX documented the service successes of the

% This New J ersey Letter Agreement was submitted to the Board by counsel for CSX on
April 20, 1998.
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NJSAA and their future plans for the area. See NS-11 at 16-20; CSX-13 at 5-12. Noting

the large number of “capital, service and other improvements each carrier has undertaken
in the NJSAA,” the Board endorsed ongoing discussions among the parties and
concluded that no action was required. Decision No. 11 (Sub-No. 91), slip op. at 11.

This year, the Trenton testimony of John F. Lettiere, Commissioner of NJDOT
and Chairman of New Jersey Transit Corporation, demonstrates that the Board was
correct. Commissioner Lettiere noted the positive and cooperative spirit that has
characrerized the relationship between NJDOT and CSX and Norfolk Southern. He
praised the “significant capital investment” undertaken by Norfolk Southern and CSX in
New Jersey, including the ExpressRail facilities at Port Newark/Port Elizabeth, CSX’s
transload facility in Elizabeth, and Norfolk Southern’s Croxton Yard and E-Rail facility,
and noted the cost-sharing partnership between the railroads and NJDOT pertaining to the
reinstallation of double-tracking at several locations in north central New Jersey. Trenton
Tr. at 37; NJDOT Comments at 6. Commissioner Lettiere also complimented CSX and
Norfolk Southern on their work in conjunction with New Jersey Transit to address
passenger rail issues. See id. at 37-38; NJDOT Comments at 6. NJDOT said that it
wishes to continue the “coordination and collaboration” between the state and the carriers
to accomplish their common goals. NJDOT Comments at 8.” NJDOT does not seek
extension of the formal oversight period.

CSX and Norfolk Southern, too, are pleased with their positive and cooperative

relationships with NJDOT, and will seek to maintain those relationships with NJDOT,

7 Norfolk Southern, CSX and Conrail representatives meet periodically with the
Commissioner himself to discuss matters of mutual interest.
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New Jersey Transit and other stakeholders in the coming years. That is not to say there

never will be problems or disagreements, but if and when they arise, they will be more
amenable to resolution if the preexisting relationship between the parties is one of open
communication and cooperation.

The one specific issue Commissioner Lettiere asked the Board to consider as a
condition was mandated application of the Northeast Operating Rules Advisory
Committee (NORAC) operating rules to Conrail lines in the Shared Assets Areas in New
Jersey beyond the agreed-upon three-year period. Such a condition, however, is not
warranted. CSX and Norfolk Southern are acutely aware of the need to coordinate and
apply operating rules so as to facilitate the safe and efficient operation of freight and
passenger rail service in New Jersey, an area of dense rail infrastructure and heavy usage,
and will continue to work in close coordination with Conrail, NJDOT and New Jersey
Transit toward that end. Moreover, the adoption of railroad operating rules is subject to
the oversight of the Federal Railroad Administration under 49 C.F.R. Part 217.

In sum, CSX and Norfolk Southern agree with NJDOT that “[g]iven the
complexity of NJ Transit, Conrail, CSX and NS train operations on the New Jersey rail
network, all parties will have to continue working cooperatively to ensure that the safety
and reliability of all rail services in this region continue to be maintained at the highest
level.” NJDOT Comments at 6. CSX and Norfolk Southern look forward to continuing
to work cooperatively with New Jersey DOT and New Jersey Transit toward those goals.

North Jersey Transportation Planning Authority

The North Jersey Transportation Planning Authority (“NJTPA”) is the

metropolitan planning organization for the North Jersey area. In marked contrast to the
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views of NJDOT (discussed above), NJTPA seeks a forced radical and unwarranted

restructuring of the SAAs. NJTPA submitted a preliminary written statement dated
March 24, 2004 and a final statement dated June 29, 2004. Peter Palmer, Chairman of
the Board of Trustees, also testified at the Trenton hearing. Trenton Tr. at 59-69, 87-88,
91. The NJTPA final statement presents a report on the NJSAA prepared by the Alan M.
Voorhees Transportation Center at Rutgers, dated May 2004. That report concludes with
three recommendations, including restructuring of the NJSAA.

Neither NJTPA’s comments nor the report it submits warrant the extraordinary
and fundamental structural changes NJTPA appears to seek. Most of the report is
devoted merely to describing the proceedings in Finance Docket No. 33388. Only
limited additional information was obtained and evaluated. The study relies heavily on
statements made in a series of meetings held in March, April and May 2003, but neither
the identity, affiliation or even number of individuals who participated and expressed
various views is reported (except that it is revealed that representatives of PSE&G and
PANYNIJ participated). It is thus impossible to assess the statements presented in the
report. For example, the report states (at page 23): “A major shipper and a switching
railroad noted that cars were arriving later and were no longer blocked by customer. In
addition, some crew and locomotive shortages were recently reported.” Such anecdotal
assertions, even if they were correctly reported, suggest nothing more than the occasional
isolated incidents that inevitably occur from time to time in areas of heavy rail activity.
Indeed, the comprehensive data provided by Norfolk Southern, CSX and Conrail

regarding SAA operations and the overwhelming testimony as to good service within the
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NJSAA demonstrate that the NJSAA and the other SAAs are functioning well and that

there is no basis for any action by the Board.

Further down on page 23 the report states: “Class I staff, in submitting quotes and
invoicing for service were reported in the interviews as having noted the additional cost
of serving locations in the Shared Assets Areas. Several individuals interviewed during
the study noted that the Class I railroads quoted an additional price per car at between
$250-t0-$260. This practice is contrary to the STB approval agreement with the Class I
railroads that created the CSAO.” But at the Trenton hearing, David Brown of Norfolk
Southern and Les Passa of CSX each said that his company assesses no separate charge
to shippers for service to or from the SAAs; the quoted price is for the total move.
Trenton Tr. at 47-48. Whatever the source of misunderstanding by the persons
interviewed for the Vorhees report, if there were any widespread issue as to pricing
within the SAAs surely the NIT League and/or the American Chemistry Council would
have so reported, but they did not.

Apart from the anonymous and unverifiable interview statements, the report
references only five documents (other than those that were part of the Conrail proceeding
itself), which provide some general background information.® Based on this insubstantial
foundation, the report recommends costly and radical relief: (1) that Norfolk Southern

and CSX contribute $30 million to a rail economic development fund over the next five

¥ (1) Then-CSX Resident Vice President Michael Brimmer's presentation to the NJTPA
in February 2002 (p. 14), (2) an NJDOT report from February 2001 on the value of
freight to NJ (p. 16), (3) an NJDOT Press Release from April 2003 announcing $80
million for freight rail improvements (p. 21), (4) a Journal of Commerce online report
frorn January 2004 on CSX 's falling profits (p. 23), and (5) a Logistics Management
article from November 2003 on the 2001 STB Revenue Shortfall Allocation
Methodology Study (p. 24).
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years, (2) that the CSAO be restructured to take on sales and economic development

functions, and (3) that Norfolk Southern and CSX be required to comply with unspecified
agreements with short lines for interchanges at unspecified locations and an undefined
“dual access.”

NJTPA’s requests are unwarranted and should be denied. First, NJTPA provides
no basis for requiring an additional, Board-directed $30 million investment of the kind
suggested. Norfolk Southern, CSX and Conrail have invested significantly in the Shared
Assets Areas since Split Date. Of course, Norfolk Southern and CSX will continue to
invest in North Jersey, just as they will continue to invest in other states, when the
investments make sense operationally and commercially.

Second, NJTPA’s request to radically restructure the CSAO is contrary to a
fundamental premise of the Board’s approval of the Conrail Transaction: that the NJSAA
(and the other SAAs) should be operated neutrally by an entity owned by both carriers,
and used by its joint owners, the competing Class I carriers themselves, for the pickup
and delivery of their line-haul freight. The proposal was intensely scrutinized in the main
proceeding by numerous parties with significant financial interest in the proposed SAAs,
and based on their filings, and on its own comprehensive review of the NS/CSX
Application, the Board approved the structure of the SAAs as in the public interest.
Decision No. 89, 3 S.T.B. at 247-48, 371-74.

The filings submitted in this General Oversight proceeding confirm the benefits of
the SAAs to the overwhelming number of shippers. Indeed, Tom Collard of the Southern
Railroad of New Jersey addressed this very point in his testimony in Trenton and ably

explained why various suggestions to require Conrail to have its own independent sales
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and economic development functions should be rejected: “As I view it, if Conrail were to

have a marketing organization, and do its own pricing, it would in fact become another
short line between myself and the Class 1s. I think we are far better off having the two
Class I railroads competing with one another. . . . If Conrail did their own pricing, got
their own division of revenue, they in fact would be a cost-[center] and we would be an
add-[on].” Trenton Tr. at 146-47. NJTPA has offered no evidence that would support its
suggested radical restructuring of the mechanism through which Norfolk Southern and
CSX have introduced two-carrier competition in Northern New Jersey and elsewhere.
Finally, the Vorhees report provides no specifics as to so-called “commitments”
for “dual access” obligations (however that might be defined) for the benefit of New
Jersey shortlines, and none were promised by the Applicants or imposed by the Board.’
Norfolk Southern and CSX made no general commitment of “dual access” for New
Jersey short lines. Norfolk Southern and CSX agreed only to “adopt Conrail’s existing
agreements for their duration.” Decision No. 89, 3 S.T.B. at 275. The Board expressly
declined to impose a condition requiring Norfolk Southern and CSX to maintain existing
gateways and rate relationships in perpetuity. Id. at 276. That being said, the evidence
presented by Norfolk Southern and CSX shows that both carriers have worked diligently,
and successfully, with their shortline partners in New Jersey and elsewhere.'® Norfolk

Southern and CSX will continue to work with their short line partners to develop new

? Perhaps there has been some misunderstanding of the concept that the SAAs have
brought dual competitive access by two Class I carriers — CSX and Norfolk Southern — to
shippers in those areas.

' See the response to the New Jersey Short Line Railroad Association, below at pp. 68-
69.
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business and improve service for existing customers. No intervention by the Board is

required.
Union County, NJ
Union County submitted a preliminary written statement dated March 29, 2004
and a final statement dated July 1, 2004. James Daley, Director of Economic
Development, also testified at the Trenton hearing. Trenton Tr. at 69-76, 86-87. Union
County had not previously participated in the General Oversight proceeding.
Union County recommends a stunningly radical restructuring and divestment of
the NJSAA assets:
We recommend that CSAO Facilities within service area of
the Port Authority of New York and New Jersey be
transferred to that agency for operation. These facilities
can be upgraded for intermodal and transload facilities

related to Port Activity and used for the development of the
Port Inland Distribution System (PIDN).

Written Testimony of James Daley at 5 (July 1, 2004). This recommendation is
apparently made without any consultation with the Port Authority, and the Port Authority
has not suggested that it endorses either the underlying premise that there must be any
fundamental restructuring or the idea that it acquire substantial rail facilities for its freight
operations. In fact, both Don Lotz, Intermodal Manager for the Port Authority of New
York/New Jersey, who testified at the Trenton hearing, and Rear Admiral Richard M.
Larrabee, Director of Port Commerce for the Port Authority, who testified at the
Washington hearing, testified to the dramatic growth in port traffic and the railroads’
contribution to that growth. Union County provides no basis for this startling request for

action by the Board.
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Mr. Daley also asserts that Norfolk Southern and CSX have failed to satisfy their

transaction commitments in a number of ways, and suggests that for this reason oversight
should be continued for two more years. But Mr. Daley’s characterizations of the
commitments and the status of their fulfillment are not entirely accurate. For example,
Mr. Daley says (at 2) that the railroads’ 50% match for port area improvements “has not
been consummated.” What Mr. Daley refers to, however, are discussions about an
initiative launched affer the Conrail Transaction, as to which none of the involved parties
has expressed any concerns. Mr. Daley also asserts (at 2-3) that numerous brownfield
properties still remain undeveloped in Union County. Again, this has nothing to do with
any obligation arising under the Conrail Transaction. As stated above, Norfolk Southern
and CSX have already invested substantial resources in North Jersey and will continue to
do so when the investments make sense operationally and commercially.

Mr. Daley then moves on to assert (at 3) that a promise was given to all short lines
in New Jersey “as a condition of the merger” that they would have access to both Class I
railroads. But he cites to no such promise, and none was made.

Finally, Mr. Daley complains (at 3-4) about lack of progress on the proposed light
rail passenger service between Elizabethport and Cranford. NJT is in the process of
conducting studies for this service. Mr. Daley is correct that Norfolk Southern and CSX
pledged their cooperation for this project in their March 20, 1998 Letter Agreement with
Cornmissioner Haley of the New Jersey Department of Transportation, but NJDOT has
not complained of any lack of cooperation on this project, and Norfolk Southern and

CSX do not believe that there would be any basis for such a complaint.

31




As to the more general complaint that Norfolk Southern and CSX have not done

enough to promote freight rail in the NJSAA, Mr. Daley acknowledges, as he must, that
rail traffic has in fact grown in the area.

In sum, Union County has provided no basis either for extending oversight or for
its proposed radical restructuring of the NJSAA.

New York State

John F. Guinan, Assistant Commissioner for the New York State Department of
Transportation, submitted a written statement dated April 29, 2004 and testified at the
Washington hearing. He said that New York State is better off after the Conrail
Transaction than before it, and that “we don’t want to go back to the Conrail days.” D.C.
Tr. at 106. He also pledged that New York “want[s] to partner with the railroads,” and
recognized that “both of these railroads have made investments in New York State.” Id.
at 99. Mr. Guinan specifically cites Norfolk Southern’s cooperation with MTA and
Metro North to improve commuter service in the lower Hudson Valley and with interests
in western New York on rehabilitating the Southern Tier Extension and CSX’s
improvements to their yards, to grade crossings across the middle of the state, and to the
West Side Hudson Line. Id. at 99-100.

Nevertheless, New York asserts that, in a number of respects, Norfolk Southern
and CSX have failed to live up to commitments made in the proceeding with respect to
various matters. New York alleges that “[i]n the key areas of infrastructure
improvements, freight service quality enhancements, expansion of marketing
opportunities, and a general commitment to the growth of the New York freight rail

transportation system,” Norfolk Southern and CSX have “failed to live up to the
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expectations set by their original application.” NY Comments at 5. New York also

claims that both railroads have “effectively suspended efforts to enhance infrastructure
and improve freight service efficiency in the Buffalo area,” id., comments on the

L3

railroads’ “apparent lack of follow-through on the commitment to improve and enhance
the freight rail infrastructure in New York,” and asserts that “both carriers have closed
economic development offices in the state.” The state asks the Board to extend oversight
for an unspecified period.

The carriers appreciate and share New York’s desire to continue to work together
to achieve common goals. They respectfully and fundamentally disagree, however, that
they have failed to fulfill any obligations to the state arising out of the Conrail
Transaction. Because the specific issues New York raises are largely pertinent to one or
the other of the carriers, each will respond separately below to those matters relevant to
it. [n sum, however, as the following discussion will show, there is no basis for
concluding that any Board intervention is required or that the formal oversight period

needs to be extended.

Response of Norfolk Southern

As noted above, Mr. Guinan specifically cites Norfolk Southern’s cooperation
with MTA and Metro North to improve commuter service in the lower Hudson Valley
and with interests in western New York on rehabilitating the Southern Tier Extension, id
at 99, and acknowledges that “[iJn many respects,” Norfolk Southern and CSX can claim
“technical” compliance with conditions imposed by the Board pertaining to New York.

As pertinent to Norfolk Southern, New York expresses concern generally about

infrastructure investment and raises in particular the status of the Portageville Bridge on
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the Southern Tier Line. New York also complains that Norfolk Southern has closed an

econornic development office in the state.

It is important to note that New York does not identify any alleged specific,
bargained-for undertaking connected with the Conrail transaction that Norfolk Southern
has failed to perform. Essentially, the State’s complaint is that Norfolk Southern has
failed to live up to certain generalized “expectations” to the state’s satisfaction. But
generalized assertions about “expectations,” without more, cannot form the basis for
intervention by the Board or for the extension of the oversight period beyond its intended
termination.

After the Transaction was initially implemented, Norfolk Southern opened an
econornic development office in New York, but subsequently determined that it could
more efficiently serve New York from its Harrisburg, Pennsylvania office.

As to infrastructure generally, Norfolk Southern will continue to work with state
officials as warranted on issues of infrastructure and economic development. Norfolk
Southern does, and must, take a system-wide approach to assessing infrastructure needs;
limited dollars for capital improvements must be allocated not based on political
boundaries, but on where those resources can best be applied so as to respond most
effectively to the business and operational needs of customers throughout Norfolk
Southern’s 22-state system. As previously noted in the carriers’ report to the Board in the
Buffalo-area infrastructure proceeding, Norfolk Southern’s infrastructure investment
tearn must look “to the network as a whole, and individual geographic regions as they fit
into that network.” CSX Corp. et al.—Control and Operating Leases/Agreements—

Conrail Inc. et al., [Buffalo-Area Infrastructure] Finance Docket No. 33388 (Sub-No.
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93), C3X/NS-1 at 53. As a corollary, and because rail systems operate as intricate

networks, operational fluidity and efficiency often can be improved for one geographic
region by implementing infrastructure projects or operational modifications hundreds of
miles away. Norfolk Southern will continue to examine very carefully the need for
infrastructure investment across its system and will, as it must, allocate those finite
dollars where the need is greatest.

With respect specifically to the Portageville Bridge on the Southern Tier line, as
of several years ago, Norfolk Southern’s estimate of the cost associated with undertaking
refurbishment of the bridge was approximately $35 million — a substantial expenditure
not then, or now, justified by the level of usage on the Southern Tier and the finite pool of
available capital dollars, which must be directed where they will have the greatest impact
in responding to the operational and business needs of Norfolk Southern and its
customers. Norfolk Southern has, however, secured operating rights that will ensure the
continued flow of traffic in the event the bridge becomes unusable. First, as New York
notes, Norfolk Southern can reroute its own traffic over the Southern Tier extension, via
trackage rights it now holds over the Western New York & Pennsylvania Railroad. See
Norfolk So. Ry. Co.—Trackage Rights Exemption—Western New York & Pennsylvania
Railroad, LLC, Finance Docket No. 34470 (served March 9, 2004). Second, Norfolk
Southern has committed to use its best efforts to assist CP to obtain trackage rights over
the same route. Finally, Norfolk Southern and CP are working toward agreements that
would permit CP freight traffic between Binghamton and Buffalo to move via Norfolk

Southern haulage. Should that come to fruition, then in the event the Portageville Bridge

35




cannot be used, that CP traffic could move, in NS haulage, via the same Norfolk Southern

trackage rights over the WNY&P.

To the extent infrastructure investment in New York State is warranted by
circumstances, Norfolk Southern will continue to work with state and local officials to
pursue such projects. The process of identifying and prioritizing infrastructure
investment projects and working with relevant state and local officials in the affected
locations, is, however, not a requirement unique to, or imposed on Norfolk Southern by,
the Conrail Transaction, but rather an ordinary part of the railroad’s day-to-day operation
of its business, as it must be in this capital-intensive industry. The concerns raised by
New York are generalized concerns not arising from or related to the Transaction
governed by the Conrail General Oversight Proceeding, and do not form the basis for an
extension of that proceeding.

Response of CSX

CSX believes that its ongoing working relationship with the State of New York
has been much better than the State’s comments in this proceeding indicate. Mr. Guinan
complained that CSX has not fulfilled all the promises that induced New York to support
the Transaction. CSX respectfully disagrees.

The Board imposed numerous conditions in Decision No. 89 for the benefit of
New York. New York acknowledges that CSX has fulfilled most of them. These
include:

o Condition 28 directing CSX to attempt to negotiate unrestricted haulage or

trackage rights with CP from Selkirk to Fresh Pond and indicating the Board

would intervene if no agreement were reached. CSX granted unrestricted
trackage rights to CP.
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e Condition 29 directing the establishment of a committee with New York City
representatives to promote the development of rail traffic to and from the City.
The work of this committee is ongoing.

o Condition 30 directing CSX to cooperate with New York in studying the
feasil?ility of cross-harbor car float and tunnel facilities. This cooperation is
ongoing.

o Condition 33 directing establishment of a committee with regional and local
authorities to promote rail traffic. CSX continues to participate in this
committee even though it no longer has an obligation to do so.

Mr. Guinan questioned, however, whether CSX had maintained Conrail’s
employment levels and invested sufficiently in network improvements in the Buffalo area
(Condition 35), and complained about the condition of the Genesee Junction Yard
(Condition 56). He also had complaints unrelated to any specific conditions, including
insufficient capital investment in New York generally, insufficient economic
development effort by CSX, and concerns about CSX grade crossing warning systems.
These issues are addressed in turn below.

Condition 35 requires CSX to adhere to representations regarding investment in
new connections and upgraded facilities in the Buffalo area. New York says that these
representations included:

(1) upgrading technology and fueling facilities;

(2) maintaining Conrail employment levels;

(3) providing NS with overhead trackage rights to Suspension Bridge;

(4) working with other carriers to reduce congestion at CP Draw; and

(5) “investing substantial funds” in network improvements.

New York expresses dissatisfaction as to (2) and (5). New York asserts that CSX closed

Seneca Yard and eliminated a crew shift at Frontier Yard. It also asserts that there have
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been no recent investments in network improvements.

CSX has fulfilled Condition 35. After Split Date, CSX hired 250 T&E employees
in the Buffalo area, expanding the total to 900. Those figures have largely been
maintained, and efforts are underway to expand hiring further this summer. While there
were reductions in operations at Frontier Yard for a period of time as a result of a
downturn in car volumes tied to the economy, employment there has since been restored,
and in fact has increased over the prior level. With respect to infrastructure investments,
recognizing the increases in volumes in intermodal and rail-truck transfers over
traditional carload business, plans were developed to convert Seneca Yard to an
intermodal facility, beginning this year. This project will be funded with $4.5 million in
State dollars and $1.5 million from CSX, the second investment of that amount by CSX
in the area since Split Date. There is also a plan to develop a TRANSFLO project at
William Street next year, once CSX vacates the property for its new facility, and that
facility will cost $1 million, with equal shares of funding from TRANSFLO and
NYSDOT.

CSX has also fulfilled Condition 56. Condition 56 granted Livonia, Avon &
Lakeville Railroad (LAL) trackage rights to Genesee Junction Yard to connect with the
Rochester & Southern (RSR). CSX entered into the mandated arrangement with LAL
and agreed to maintain the yard in FRA Class 1 condition. New York asserts that the
yard has not been maintained in that condition, and that LAL and RSR have suffered
damages as a result. It should be noted that LAL has not itself asserted noncompliance
with Condition 56. An NYSDOT inspection on April 23, 2004 identified minor problems

(no violations noted), all of which were promptly corrected.
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Moreover, CSX does not believe that New York’s complaints that are unrelated to

any condition have merit. First, it complains about insufficient capital investment. In
support of this complaint, Mr. Guinan said that the New York legislature enacted the Rail
Infrastructure Investment Act of 2002 (“RIIA”), providing tax relief as an incentive to
investrent, but that CSX has not submitted a project for qualification under this program.
In fact, however, CSX undertook a number of capital projects in New York to implement
the Conrail Transaction, as set forth in our 2000, 2001 and 2002 annual oversight reports.
CSX has already made substantial investment in New York, including $49.3 million in
completed ($34.9 million) or planned ($14.4 million) improvements along the River Line,
the majority of which ($28 million) was invested in New York, and all of which has
direct impact on operations in the state. Additionally, substantial investment was made in
the Selkirk Yard, totaling $7.8 million. And, as stated above, there are plans for
additional projects in Buffalo. The RIIA, which was signed into law by the Governor on
January 30, 2003, provides for a period of up to one year after the completion of a project
to file for tax benefits. CSX fully intends to file for tax benefits for its qualifying
investments in New York.

Second, New York complains that CSX has closed its New York economic
development offices. In fact, however, two CSX industrial and economic development
personnel are located in Selkirk, New York. They oversee the economic development
effort statewide.

Third, New York expresses serious concerns about CSX grade crossing warning
systems, particularly in the Rochester area, the subject of an FRA investigation. CSX is

fully cooperating with the FRA, and is implementing an action plan in Rochester and
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throughout the State. This plan addresses each crossing at which 3 or more reports of

malfunctions had occurred within the past year, resulting in a plan to address at least 46
crossings on 67 tracks over 9 subdivisions. The work began on February 25" with an
expected completion date of mid-September.

New York has benefited from the balanced competition brought by the Conrail
Transaction, and CSX has complied with all the conditions imposed by the Board for its
benefit. CSX has actively participated on both the Commissioner’s Passenger Rail
Advisory Council and Freight Rail Advisory Council, and will continue to meet and
consult with representatives of the State of New York on a regular basis to ensure that
mutually beneficial arrangements are explored and implemented. There is no need for an
extension of the formal oversight period. The Board remains available in any event to
address any future concerns related to the Conrail Transaction.

Commonwealth of Pennsylvania

Recognizing the important interests of the Commonwealth of Pennsylvania in the
Corrail Transaction, Norfolk Southern Chairman, President and Chief Executive Officer
David R. Goode and then-CSX Chairman, President and Chief Executive Officer John
W. Snow each sent a letter dated October 21, 1997 to then-Governor Thomas Ridge and
then-City of Philadelphia Mayor (now Governor) Edward Rendell. The letters
(“Pennsylvania Letters”) are attached as Exhibits 3 and 4 respectively. They set forth
proposals for action by CSX, Norfolk Southern, the Commonwealth and the City on
economic development projects and other matters to benefit the citizens of Pennsylvania.

In the first round of General Oversight, comments were filed by the

Transportation Committee Chairmen of the Pennsylvania House of Representatives. See
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Decision No. 5, slip op. at 96-99 (served Feb. 2, 2001) for the Board’s summary of these

comments and Norfolk Southern’s and CSX’s replies. The Board responded to these
comments by stating that it would continue to monitor the carriers’ service performance,
commitments made, and conditions imposed (including environmental conditions). Id. at
27. No comments were filed by Pennsylvania parties in the second, third and fourth
rounds of General Oversight.
This year, various Pennsylvania parties have submitted the following:
1. Comments on behalf of the Commonwealth, City, and Philadelphia Industrial
Development Corporation (“PIDC”) (April 2, 2004).

2. Oral testimony at the Trenton hearing by Edward Duffy, Vice President of
PIDC (April 2, 2004), Trenton Tr. at 76-81.

3. Comment letter from PIDC (April 13, 2004).

4. Comments by the Pennsylvania Department of Community and Economic
Development (“DCED”) (May 3, 2004).

5. Oral testimony at the D.C. hearing by John M. Whitlock, Deputy Chief
Counsel of DCED (May 3, 2004), D.C. Tr. at 71-74.

6. “Supplemental Submission” by DCED (May 20, 2004).

7. Comment letter from DCED (July 1, 2004).

In general, the Pennsylvania parties assert that Norfolk Southern and CSX have
failed to fulfill certain commitments they made in the Pennsylvania Letters. They ask
that the formal oversight period be extended for an additional five years, and that CSX
and Norfolk Southern be required to submit quarterly reports to the Board during this
period. April 2 Comments at 3; May 3 Comments at 5; July 1 Comments at 2. They
recognize that certain projects, as originally proposed, “may not now be necessary,” and
request that the Board require alternative projects in those circumstances. April 2
Comments at 3.

As noted, Norfolk Southern and CSX do not believe that an extension of formal

oversight is warranted. First, Norfolk Southern and CSX have substantially completed,

41




or are in the process of completing, the anticipated actions proposed in the Pennsylvania

Letters. When circumstances indicated that an adjustment in approach should be made,
Norfolk Southern and CSX have proceeded with alternative projects and other efforts that
have provided comparable, if not greater, benefits to the citizens of Pennsylvania. See
letter from H. Craig Lewis, Norfolk Southern’s Vice President Corporate Affairs, to
David J. Yeager, Director of the (Pennsylvania) Governor’s Action Team (April 28,
2004) (the “Lewis Letter”) (Exhibit 5), in which Norfolk Southern explained in detail
how the commitments in the Pennsylvania Letter had been satisfied and its “aspirations
and underlying spirit fulfilled.” See also letters from D. Kevin Hurley, Assistant Vice
President CSX Real Property, to Mr. Yeager (October 29, 2003 and December 22, 2003)
(Exhibits 6 and 7) providing information on CSX’s progress in accomplishing its
commitments and achieving its goals.

Second, of all the states in which Norfolk Southern operates, its greatest rail
infrastructure presence is in Pennsylvania (2,508 track miles). CSX has a more limited
presence (1,058 track miles), though Pennsylvania is very important for both CSX’s
north-south and east-west traffic flows. Customers in the major industrial areas of
Pittsburgh and Philadelphia, as well as elsewhere in the Commonwealth, are important to
both CSX and Norfolk Southern. Norfolk Southern and CSX thus will continue to have
significant business interests within Pennsylvania and will continue to make economic
development investments in Pennsylvania without any need for continuing Board
involvement.

The Pennsylvania Letters sets forth five categories of proposals for action by

Norfolk Southern and CSX. Each will be addressed in turn.
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L Economic Development

A. Cash Investment in Philadelphia Shipyard (820 million total)

Pennsylvania acknowledges that Norfolk Southern and CSX each contributed $10
million toward the successful effort to attract Kvaerner ASA to the Philadelphia Navy
Yard. The Kvaerner shipyard christened its second ship on July 21, 2004, and its third
ship is close to 60% complete. That shipyard employs nearly 1,000 people.'!

B. Land Acquisition, Facility Construction and Rail Infrastructure
Improvements with a Focus on Philadelphia (320 million total)

Norfolk Southern. Norfolk Southern, in cooperation with PIDC, the Philadelphia

Authority for Industrial Development and the Delaware River Port Authority (‘DRPA™),
is constructing a new intermodal terminal at the Philadelphia Naval Business Center
(“PNBC”). The terminal is expected to be completed and open for business in 2005.
Norfolk Southern’s investment in that project alone is estimated at $16 million, which by
itself flly satisfies the $15 million commitment under this provision. PIDC has hailed
the project as one that “will usher in further revitalization at the former Navy Yard,”'?
“enhance the capacity and competitiveness of Philadelphia’s entire port system”'” and

create 500 to 1,000 jobs in the Philadelphia region."*

""" See Exhibit 8, “Revived shipyard set to christen 2d vessel,” Philadelphia Inquirer (July 17

2004); available at http://www.philly.com/mld/inquirer/2004/07/17/business/9175301 . htm?1c
12 «Construction of a $16 million rail facility at the former Navy Yard is under way,”

PIDC news release, October 28, 2002, available at http://www.pidc-
pa.org/mewsDetail.asp?pid=25 (attached as Exhibit 9) (“PIDC Oct. 28, 2002 News

Relzase™).

13 See PIDC 2002 Annual Review at p- 9, available at http://www.pidc-pa.org/annualreview.pdf
(attached as Exhibit 10).

14 Exhibit 9 (PIDC Oct. 28, 2002 News Release).
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CSX. CSX and Norfolk Southern each spent $40,500 in 2002 for upgrade and

maintenance of PIDC’s Northeast Philadelphia Airport Industrial Track. See Exhibit 11
hereto for correspondence relating to this project.

CSX was surprised to see the assertion in the May 20 Supplemental Submission
(at 3, 4-5) that CSX had “refused to fund its share of a $900,000 clearance upgrade to
Conrail’s Bustleton Branch needed to serve a frozen food distributor and other occupants
of the Willits Road industrial park.” In fact, PIDC informed CSX in an April 11, 2002
letter (included in Exhibit 11) that the only customer on that line that would have
benefited from the clearance project ceased operations in the months following PIDC’s
proposal of the project to Norfolk Southern and CSX, and PIDC did not pursue the
project further.

More significantly, as Pennsylvania acknowledges, CSX has reached agreement
with the DCED that the balance of $4,960,000 will be contributed through a credit toward
the Philadelphia Regional Port Authority’s purchase of parcels in South Philadelphia
owned by CSX and Conrail (the credit on the Conrail parcels would be in the amount of
CSX’s 42% ownership interest). See letter from Dennis Yablonsky, Secretary of the
DCED, to D. Kevin Hurley of CSX (March 10, 2004) (Exhibit 12 hereto.) But DCED
complains in its May 20 Supplemental Submission (at 2-3) that the transactions have not
closed due to CSX’s delay in providing appraisals for the parcels. CSX timely provided
an appraisal for its parcel, but failed to understand that it was to provide appraisals for the
Conrail parcels as well. When this omission was pointed out, CSX obtained and
provided the appraisals. PRPA believes the appraisals are too high, however, and further

work must be done to determine a price. In addition, some environmental issues must be
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addressed before transfer. CSX is optimistic that these issues will be resolved, and that

PRPA will acquire the land it desires.

C. Customer Incentive Program (up to $35 million to be made available)

DCED expresses dissatisfaction with Norfolk Southern’s and CSX’s compliance
with these provisions. Norfolk Southern and CSX believe, however, that DCED is not
correctly interpreting these provisions and that Norfolk Southern and CSX have in fact
complied with those commitments. Moreover, as stated above, Norfolk Southern and
CSX are willing to work cooperatively with DCED on future customer incentive
initiatives without the need for any further formal agreement.

These provisions are not open-ended, unconditional promises for Norfolk
Southern and CSX to make payments of $25 million and $10 million, respectively, for
any economic development project proffered by DCED or the Governor’s Action Team.
Rather, the Pennsylvania Letters call for Norfolk Southern to “make available” (not
“expend”) a “maximum” of $5 million per year and for CSX to “make available” $2
million per year for five years in support of such economic development projects, if any,
that meet the specified criterion — specifically, those that will provide Norfolk Southern
or CSX (as the case may be), in return, contractual obligations for acceptable levels of
rail business. See Exhibit 3, 9 1.C.; Exhibit 4, § 1.C. That condition, of course, makes
perfect sense: The very purpose of a railroad’s economic development effort is to
support the location or expansion of facilities along its own system that will generate new
or increased business for it. The plain language of these provisions reflects the fact that
the actual expenditure of funds depends on the availability of qualifying projects and,

more generally, future business and economic conditions.
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It is important to understand that economic development initiatives cannot be

unilaterally mandated by the Commonwealth or even bilaterally agreed to by the
Commonwealth and a rail carrier. Such initiatives must also include direct consultation
between the appropriate railroad and the specific shipper whose facilities are sought to be
developed or expanded on that railroad’s lines. A contractual commitment for an
acceptable level of rail business for the sponsoring carrier must come from the shipper
itself. In addition, there is no simple formula that Norfolk Southern or CSX can
mechanically apply in assessing an economic development proposal; each proposal must
be evaluated on its own facts. Moreover, carriers seeking to attract new or expanded
business provide different kinds of support and the value of such support cannot always
be measured in terms of dollars expended; in addition to providing direct financial
assistance where appropriate, Norfolk Southern and CSX routinely provide shippers
considering relocation or expansion free and confidential site selection, engineering and
technical assistance to help the shipper understand how rail service can be crafted to meet
its transportation needs. Finally, the decision to expand or locate a new facility in a
particular place at a particular time is the shipper s, and transportation considerations
often play a modest or even negligible role in that decision.

For these reasons, neither government nor railroad representatives can dictate a
schedule of results, but only of their cooperative efforts. While DCED assuredly
understands that economic development initiatives arise according to circumstances
dictated by the needs of the underlying businesses and often beyond DCED’s control (see
May 20 Comments at 5) it fails to appreciate that those circumstances are also beyond the

railroads’ control. Norfolk Southern and CSX made the required amount of funds
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available, for the required period, to fund any economic development projects identified

in cooperation with Commonwealth officials that satisfied the requirements of paragraph
1.C. of their respective Pennsylvania letters. DCED’s position that economic
development projects not specifically proposed by DCED or the Governor’s Action Team
are irrelevant (see, e.g., May 3 Tr. at 96-7) is utterly unreasonable. The Norfolk Southern
and CSX business development efforts outlined below (and, as discussed below,
described in the separate CSX/NS-7 submission also filed today) demonstrate that the
carriers have accomplished Pennsylvania’s goal of benefiting its citizens. These
initiatives are providing the same benefits — job creation and economic growth — as
would any project arrived at through formal consultation with state officials.

Norfolk Southern. Norfolk Southern did, as it said it would, make available up to

$5 million per year in each of the first five post-Split years for qualifying economic
development projects. Had Pennsylvania identified projects that qualified for funding,
the funds were available to be expended. Over the 5-year period, the Governor’s Action
Team identified a few projects for Norfolk Southern’s consideration, but they either did
not offer the requisite prospect of rail business or were not pursued for reasons unrelated
to Norfolk Southern. For example, one proposed project was a new truck-rail transfer
facility near Pittsburgh, which would facilitate a Canadian National-Wheeling & Lake
Erie traffic flow that would compete directly with Norfolk Southern. Needless to say,
there was no prospect for this project to provide a contractual obligation for an acceptable
level of rail business to Norfolk Southern. (The project later was constructed without

Norfolk Southern funds.) As another example, a PIDC proposal to partially fund the
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acquisition of certain real estate with the /ope that rail-served shippers might eventually

locate there did not provide the needed contractual guarantee of rail business.

But Norfolk Southern has not passively waited for DCED or other Pennsylvania
parties to bring economic development opportunities to it. Norfolk Southern has a very
real economic interest in progressing projects that make commercial and operational
sense, and has identified and pursued numerous shipper-specific development
opportunities throughout Pennsylvania since Split Date. In a Highly Confidential
supplement filed concurrently with this Reply, designated CSX/NS-7, Norfolk Southern
identifies several dozen new or expanded facilities and projects as to which it has taken
(or is presently taking) a role in bringing to Pennsylvania."® That listing includes projects
involving direct financial assistance by Norfolk Southern, or in-kind technical assistance
(such as site selection assistance, engineering support, technical drawings and
specifications, etc.), or both.

Additionally, Norfolk Southern has undertaken projects at locations outside
Pennsylvania that are of a direct economic benefit to companies in the Commonwealth.
One example of this is Norfolk Southern’s installation of a new siding at the Sammis
power plant in Steubenville, OH, which has permitted rail deliveries to the plant for the
first time. Norfolk Southern is now moving coal to the plant from Pennsylvania mines.

Further, Norfolk Southern has identified, pursued and funded numerous other
projects in Pennsylvania since Split Date, projects that mean jobs and economic growth

for the Commonwealth, including:

5aA copy of the Highly Confidential CSX/NS-7 shall be provided to any interested

outside counsel or consultant for any party to this proceeding upon request and upon
(continued on next page . .. )
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e Altoona, PA — Improvements to Juniata Locomotive Shop -- $10.2 million

e Bethlehem, PA — Triple Crown facility — over $6 million
e Conway Locomotive Shop improvements -- $1.15 million
e FErie, PA — track realignment —

¢ Harrisburg, PA — Improvements to Enola Car and Locomotive Shops -- $1.12
million

o Rutherford, PA -- Construction of new intermodal terminal -- $31.0 million.

CSX. CSX expended approximately $550,000 on two projects in 2000 to provide
incentive for the location of U.S. Gypsum in Aliquippa, as explained in Mr. Hurley’s
December 22, 2003 letter. See Exhibit 7. DCED complains in its May 20 Supplemental
Submission (at 3, 4) that CSX had verbally committed to fund another $2.2 million of
costs for that project, but then refused. CSX does not believe that this characterization is
fair. While U.S. Gypsum desired a total incentive benefit of $2.75 million, CSX
determined that its appropriate contribution was $200,538 for the installation of two
turnouts (which was in addition to its earlier expenditure of $349,254 to build additional
tracks in its Aliquippa Yard to serve U.S. Gypsum and another facility). See letter from
David Hemphill of CSX to Steven Kohler, Director of the Governor’s Action Team
(June 21, 2000) (Exhibit 13 hereto). By letter dated July 6, 2000 (Exhibit 14 hereto), Mr.
Kohler accepted CSX’s contribution: “Upon review of your request, I feel that it falls

within the spirit and intent of the agreement that was reached between The

(... continued from previous page)
demonstration that such outside counsel or consultant has executed the applicable Highly
Confidential undertaking.
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Cornmonwealth and CXS [sic] in connection with the CSX/Norfolk Southern acquisition

of Conrail.”

Apart from the projects mentioned above, CSX representatives recall that the
Governor's Action Team suggested a few other projects for possible funding but that,
after preliminary discussions, these possibilities did not develop into viable
opportunities. 6

Despite the fact that the parties availed themselves of a formal consultative
process on only a limited number of occasions, CSX was actively pursuing opportunities
for new or expanded business along its lines in Pennsylvania. Like Norfolk Southern and
other rail carriers, CSX routinely provides shippers considering relocation or expansion
technical assistance and, in some cases, CSX also offers contract incentives to offset the
cost of constructing rail access facilities. CSX/NS-7 identifies companies that have
located new facilities, or have expanded existing facilities, on CSX’s lines in
Pennsylvania since approval of the Conrail Transaction.

CSX and Norfolk Southern also have been working together on certain joint
projects to assist coal shippers located on the MGA, as described in more detail in
CSX/NS-7. Norfolk Southern and CSX expect that their contribution to economic

development in Pennsylvania will exceed $9 million within the next two years through

this initiative alone. CSX and Norfolk Southern also have been working on joint projects

' One of these was the proposal made in 2000 for NS and CSX to fund PIDC’s
acquisition of two parcels along the Delaware River in Philadelphia, discussed by
Norfolk Southern above. PIDC planned to improve them and market them for a rail-
served industry, but, as Norfolk Southern explains, the hope of attracting a rail-served
business did not amount to an actual rail contract for an acceptable level of business as
required.
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to attract businesses to Philadelphia within the South Jersey/Philadelphia Shared Assets

Area, as described in more detail in CSX/NS-7.
Future Approach to Economic Development in Pennsylvania

Norfolk Southern and CSX believe that it would be productive in the future to
establish a program of regular, periodic (perhaps quarterly) bilateral'” meetings between
each respective carrier’s representatives (including a mid- to upper-level Marketing
official, an Industrial Development Department representative, and, when appropriate,
Engineering and Transportation Department personnel as well) and representatives of
relevant Commonwealth, municipal and local entities. The focus would be cooperative
pursuit of future economic development opportunities. Such a program should help
foster a sense of trust and mutuality and maximize the prospect that projects of shared
importance will be realized in the future. These meetings would complement other
established channels of communication with Commonwealth representatives (such as the
quarterly meetings with the Pennsylvania DOT Rail Freight Advisory Council). As
another example, representatives of Norfolk Southern and CSX took part, along with
Governor Rendell, in a meeting of the Keystone State Railroad Association on July 22,
2004; economic development was a major focus of that meeting.

D. Marketing Agreements with PIDC

Pennsylvania specifically has acknowledged that joint marketing efforts have
gone forward with CSX. May 20 Supplemental Submission at 3. Pennsylvania expresses

no concerns as to joint marketing efforts with regard to Norfolk Southern.

17 1t would not be appropriate, of course, for NS and CSX personnel to attend the same
meetings; we envision each carrier meeting separately with Commonwealth officials.
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E. Development and Operation of Intermodal Terminals

Norfolk Southern. Norfolk Southern’s Pennsylvania Letter contemplated that the

DRPA and Norfolk Southern would enter into an agreement for development of a
Norfolk Southern intermodal terminal in the Philadelphia area. The new Norfolk
Southern intermodal terminal at the PNBC will be completed in 2005.

CSX. As explained above, CSX constructed a new state-of-the-art intermodal
terminal at Greenwich Yard to replace its small facility on Snyder Avenue. The
Transaction has permitted CSX to handle double-stack container traffic at this facility by
utilizing the CSX-allocated line in New York and trackage rights over Norfolk Southern
in Pennsylvania.
1L Jobs

The Norfolk Southern and CSX Letters include certain projections related to
emplovment in the Philadelphia area. The projections as to Conrail, Norfolk Southern
and CSX employment were made in good faith based on the best assessment at that time
of, among other things, the numbers of positions that would be required to manage the as-
then untried concept of Shared Assets Areas. Both Letters contemplate that Philadelphia
would remain the headquarters for Conrail for an indefinite period. Norfolk Southern’s
Pennsylvania Letter also states that (1) A Mid-Atlantic Regional Headquarters would be
located in Philadelphia, headed by a Regional Vice President and estimated to require 75
jobs, and (2) 150 other rail-related jobs would be created in the Philadelphia area as a
result of Norfolk Southern’s activities. CSX’s Pennsylvania Letter says that CSX
anticipates establishing a regional office in Philadelphia (to include government relations,

industrial development, sales and operations staff) and that 35 new rail-related jobs
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would be created in the Philadelphia area as a result of CSX activities, in addition to 150

existing jobs.

As the Pennsylvania Letters contemplated, Conrail’s headquarters has remained in
Philadelphia, and CSX and Norfolk Southern anticipate that it will remain there for an
indefinite period of time. Over the years, the composition, size and positioning of
Conrail’s staff have changed as it and its co-owners have responded to market and
economic conditions and the operational and business needs of the carriers’ customers.
Today, Conrail is a smaller, more efficient organization than originally anticipated in
1997. It has proven able to perform safely, efficiently and effectively with a total of
about 1350 employees, down from about 1700 employees just after the Split. The
number of headquarters and other administrative staff in particular is much smaller than
the 350 people thought to be needed in October 1997, almost two years before the
eventual Split Date, and the needs of Conrail further evolved as employees successfully
completed transition and startup work. As economic, business and operational conditions
affecting Conrail continue to change in the future, it is to be expected that the size,
composition, and location of Conrail staff will also continue to evolve in response those
conditions as necessary to permit CSX and Norfolk Southern to serve the public most
effectively and efficiently.

As anticipated, Norfolk Southern established a Mid-Atlantic Regional
headquarters in Philadelphia, headed by H. Craig Lewis, Vice President of Corporate
Affairs. Asis described in more detail in the Lewis Letter, Norfolk Southern’s basic
approach for operating its system has evolved from the operating plan set forth in the

Application, which was the basis for the projections set forth in the Norfolk Southern’s
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Pennsylvania Letter. Norfolk Southern’s effort to convert north-south traffic back to rail

is now centered in Harrisburg, PA, one of the three hubs in the new Norfolk Southern
system. Therefore, many of the positions anticipated to have been located in the regional
headquarters are now located elsewhere in Pennsylvania.

CSX has a small office in Philadelphia which is presently staffed with facilities
management, government relations/corporate communications, intermodal, and law
department personnel. Some additional CSX employees were initially relocated to the
Philadelphia office immediately after Split Date, but CSX subsequently determined that it
could more efficiently serve Pennsylvania from its Maryland and New York division
offices.

With respect to new rail-related jobs, PIDC itself has estimated that Norfolk
Southern’s new intermodal terminal at the PNBC will generate some 500-1,000 jobs after
it opens in 2005. Exhibit 9 (PIDC Oct. 28, 2002 News Release). Those figures exceed
by several multiples the number of jobs hoped to be created by Norfolk Southern
activities in Philadelphia, and meet or exceed the combined number of Norfolk Southern,
Conrail, and other rail-related jobs anticipated in the Norfolk Southern’s Pennsylvania
Letter. DCED has acknowledged that CSX has substantially complied with its projection
of 185 jobs in Philadelphia. May 20 Supplemental Submission at 3. The new Greenwich
intermodal terminal alone employs 45 CSX employees and 29 employees of contractors
who provide service on a full-time basis. Like the new Norfolk Southern terminal, the

CSX terminal has undoubtedly generated many more rail-related jobs.
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Additionally, the combined $20 million in payments made by CSX and Norfolk

Southern to support the redevelopment of the Philadelphia Navy Yard have also paid off
in light of the nearly 1,000 jobs Kvaerner has brought to Philadelphia.

Although it is difficult to determine with precision how many jobs have been
added in Pennsylvania since 1999, and will be added, as a direct result of the industrial
development efforts of Norfolk Southern and CSX, Norfolk Southern estimates that
companies benefiting from its industrial development efforts have brought approximately
3,600 new jobs to Pennsylvania since 1999, while CSX estimates that the new and
expanded facilities it serves represent over 600 new jobs for Pennsylvania.'®

An important goal of the Pennsylvania Letters was job expansion. Although the
jobs that resulted from the Conrail Transaction differ somewhat in nature and location
from those anticipated in 1997, the evidence indicates that the Conrail Transaction has
produced more jobs for Pennsylvanians than would have existed absent the Transaction.
1. Capital Expenditures

The Pennsylvania Letters recited the significant capital investments Norfolk
Southern and CSX anticipated undertaking in Pennsylvania and listed certain specific
anticipated Philadelphia-area projects (four for Norfolk Southern and three for CSX).
Pennsylvania does not complain about Norfolk Southern’s or CSX’s statewide level of

investment, but objects that not all the Norfolk Southern projects slated for Philadelphia

'8 As already noted, Norfolk Southern has significantly more track miles in Pennsylvania
than does CSX.
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were completed as originally contemplated.® Pennsylvania acknowledges that the

projects contemplated in the CSX Letter have been implemented.

Norfolk Southern. The capital expenditure provisions of Norfolk Southern’s

Pennsylvania Letter set forth the four capital projects anticipated at the time for
Philadelphia that had been described in Norfolk Southern’s operating plan. As this Board
has made clear, however, applicants are not bound to carry out every project and make
every expenditure described in an operating plan. “[T]here is no requirement that a
merger applicant actually make investments in the exact places or at the precise dollar
amount that it predicts it will spend in its application.” Union Pac. Corp. et al —Control
and Merger—Southern Pac. Rail Corp. et al., [General Oversight] STB Finance Docket
No. 32760 (Sub-No. 21), slip op. at 13 (served December 15, 2000); CSX Corp. et al.—
Control and Operating Leases/Agreements—Conrail Inc. et al., [General Oversight]
Finance Docket No. 33388 (Sub-No. 91), slip op. at 24-25 (served February 2, 2001)
(operating plans are projections only; they are not “commitments” that must be enforced
without variation); see also CSX Corp. et al—Control and Operating
Leases/Agreements—Conrail Inc. et al., [Buffalo Area Infrastructure], Finance Docket
No. 33388 (Sub-No. 93), slip op. at 5-6 (served February 2, 2001) (after Norfolk
Southern determined that two rail infrastructure projects anticipated for the Buffalo area
in Norfolk Southern’ operating plan were not feasible, Board refused to require Norfolk

Southern to spend a comparable amount on other projects.).20

19 See May 3 Comments at 3; April 2 Comments at 2; PIDC Comments dated April 13,
2004 at 1.

% In a case arising from the UP/SP merger, the Board recognized the fundamental
principle that the carriers themselves, not the Board or other commenting parties, are in

the best position to determine how to adapt their capital programs to meet business and
(continued on next page . . .)
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With respect to the four Norfolk Southern projects specifically identified in

Norfolk Southern’s Pennsylvania Letter: First, the Norfolk Southern Triple Crown
facility was constructed at Bethlehem, PA rather than Philadelphia for the operational
reasons explained in Mr. Lewis’ letter to Mr. Yeager. See Exhibit 5 at 6. This Triple
Crown facility, constructed at a cost of more than $6 million, will enable service to be
developed between Atlanta and points west, on the one hand, and the Philadelphia-
Morrisville region—service that did not exist prior to the Conrail Transaction. Another
project, the intermodal terminal, is under construction at the PNBC, and Norfolk
Southern’s expenditure of an estimated $16 million substantially exceeds the original cost
estimate of $10-million.

The other two listed Norfolk Southern projects have not been undertaken because
post-Transaction operations or business circumstances have not justified them: To date,
the business necessary to justify construction of the automobile facility has not
developed; Norfolk Southern, however, retains property on an immediately-available
option at the PNBC in Philadelphia which is dedicated to this facility should the business
develop. Operational circumstances have rendered the Zoo interlocking project

unnecessary. See Lewis Letter, Exhibit 5 at 6.

(... continued from previous page)

operational needs: “On several occasions in recent months, we have expressed our
concern over rail infrastructure, and have urged carriers to invest in adequate facilities.
We have not, however, micro-managed the industry by telling carriers which projects to
undertake.” Rail Service in the Western United States, STB Ex Parte No. 573 (served
September 22, 1998), slip op. at 5 (emphasis supplied, footnote omitted). See also Joint
Petition For Service Order, Supplemental Order No. 1 to STB Service Order No. 1518, 2
S.T.B. 764, 765 (1997) (“[G]iven our view that we cannot run railroads as well as
railroads can run themselves, we have promoted an environment in which railroads can
provide improved service without seeking to micromanage railroad operations
ourselves.”).
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Norfolk Southern has responded to the post-Transaction business and operational

environment by investing additional millions of dollars in Pennsylvania in ways not
specifically anticipated in the application. One significant example is the $5.6 million
automation and expansion of Enola Yard near Harrisburg, which quadrupled the Yard’s
switching capacity and allowed Norfolk Southern to streamline various routings and
improve customer service. Another major project is the anticipated construction of a new
rail line in Indiana County, PA, that will create a new, shorter route for delivery of coal to
Reliant Energy’s Keystone Generating Plant. As the Board noted in approving Norfolk
Southern’ application for this project, the project will enhance the plant’s access to
Pittsburgh Seam coal from Pennsylvania sources along the Mon Line.?' The cost to
Norfolk Southern of this project alone is presently estimated to exceed $25 million.
Additionally, Norfolk Southern has reached an agreement in principle (the details of
which are yet to be completed), the terms of which include the expenditure of millions of
dollars by Norfolk Southern and Amtrak to improve an Amtrak line within Pennsylvania,
and further to address clearance problems for traffic moving into, out of and through the
state.

Norfolk Southern has fully met its obligations to develop rail infrastructure in
Pennsylvania. Pennsylvania is absolutely critical to Norfolk Southern’s post-Transaction
system, and it has prudently supported its investment in Conrail’s Pennsylvania assets
with investment in infrastructure improvements needed to make the expanded system

work even better.

2! See Norfolk So. Corp. et al.—Construction and Operation—In Indiana County, PA,
STB Finance Docket No. 33928 (STB served May 16, 2003) (slip op. at 7).
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CSX. As noted above, Pennsylvania acknowledges that the three projects

specifically listed in CSX’s Pennsylvania Letter (the Greenwich Yard intermodal facility,
the Eastwick connection track and the Belmont siding) have been completed. It should
be noted that the intermodal facility was actually a $22 million investment, $7 million
more than the $15 million estimated in October 1997.

Since approval of the Conrail Transaction, CSX has also made a substantial
investment in many other capital improvement projects in Pennsylvania, including the
following significant projects:

¢ Improvements to the Greenwich Yard merchandise facility in Philadelphia

($8.5 million);

Improvements to Newell Yard to serve MGA coal customers ($8.4 million);
Construction of four car inspection tracks and a yard office at New Castle
($4.3 million);

e Construction of sidings on the Mon Subdivision at Glassport and Webster to

support MGA coal moves ($2.0 million);

o Upgrade crossovers and install TCS on the Keystone Subdivision ($3.8

million);

¢ Extend siding at Feltonville ($3.2 million); and

e Installation of concrete ties and TCS signals to increase capacity on the

Pittsburgh Subdivision ($19.5 million).

The major projects identified above alone total more than $80 million. In
addition, a host of smaller capacity-enhancing or otherwise beneficial capital
improvement projects undertaken following the Conrail Transaction, and maintenance
expenditures to preserve CSX’s investment in Pennsylvania, total tens of millions of
dollars more. For example, CSX undertook projects (totaling about $900,000) to
facilitate the relocation of Norfolk Southern’s main line through the city Erie, PA —a
line that literally ran down the middle of a residential street — to the right-of-way

allocated to CSX. While not an industrial development project, the individual citizens of

Erie greatly benefited from this project, which would have been possible only as a result
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of the Conrail Transaction. It should be noted that CSX’s Pennsylvania Letter recites that

the CSX Operating Plan projected about $27 million in capital improvement expenditures
in Pennsylvania. It turns out that CSX actually invested much more. In some cases
projections made in 1997 turned out to be high, and in other cases they turned out to be
low. In all cases, however, CSX has proceeded in good faith to assess circumstances as
they developed to build a strong rail network for the benefit of the citizens of
Pennsylvania and all other interested parties.

CSX’s investments will continue. For example, planning for the future, CSX has
purchased land in Chambersburg for a possible intermodal terminal.

CSX has also invested in Pennsylvania in another significant way. CSX has
entered into a valuable multi-million dollar contract with Union Switch & Signal (a
Pittsburgh-based supplier) for purchase and ongoing maintenance of its new systemwide

dispatching system. This contract will support many Pennsylvania jobs.

1V. Passenger Rail
Pennsylvania does not contend that these commitments have not been satisfied.
V. Corporate Citizenship

Norfolk Southern. Norfolk Southern is an active participant in civic and

charitable affairs in Philadelphia and throughout Pennsylvania. For example, Norfolk
Southern has made substantial contributions to the development of the performing arts in
Philadelphia. The commemoration of the 150" anniversary of Horseshoe Curve and
other philanthropic and community activities are described in the Lewis Letter. Another
recent example is Norfolk Southern’s $50,000 sponsorship of the Railroaders Memorial

Museum's Railroad Heritage Scholarship Program (RHSP) for the 2003-2004 and 2004-
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2005 school years, which provides school districts throughout Pennsylvania with a no-
cost opportunity for students in Kindergarten through 12th Grade to learn and interpret
the social and transportation history of Central Pennsylvania. The Railroaders Memorial
Museum is itself a recipient of Norfolk Southern contributions. Norfolk Southern is
providing $200,000 to The Gettysburg National Battlefield Museum Foundation to help
fund a new museum and visitor’s center near Ziegler’s Grove and Cemetery Ridge. In
addition, Mr. Lewis serves on various boards and committees, including as Chairman of
The Philadelphia Foundation. Norfolk Southern and its employees continue to contribute
to the United Way and other national and local charities.

CSX. CSX has honored the charitable commitments previously made by Conrail
and also continues to support local civic and charitable groups in Philadelphia and
throughout the Commonwealth. For example, CSX is a national sponsor of the City Year
organization, and has led the effort behind two Service Days in Philadelphia — one in
2003 and one planned for 2004. CSX employees also continue to contribute to national

and local charities.

In sum, both Norfolk Southern and CSX have substantially satisfied the actions
contemplated in their respective Pennsylvania Letters. When conditions did not develop
as anticipated, the carriers nonetheless directed substantial resources for the benefit of
Pennsylvania as befits their commitments and self-interest.

Similarly, encouraging the development and expansion of industry along their
routes is a core business function of both Norfolk Southern and CSX. Although not all

rail economic development projects envisioned by the Pennsylvania parties bore the
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anticipated fruit, Norfolk Southern and CSX nevertheless vigorously have pursued, and

are continuing to pursue, opportunities throughout the Commonwealth on their own
initiative, attracting new and expanded business that has brought thousands of jobs to
Pennsylvania.

Both carriers desire a strong, cooperative working relationship with the
Commonwealth. To that end, in the weeks following the May 3 hearing Norfolk
Southern initiated two meetings with Commonwealth officials. (Given its more
significant presence in Pennsylvania, Norfolk Southern has tended to take the lead in
communications with DCED.) The first meeting, on June 3, 2004, was attended by
Michael Fesen (Norfolk Southern Regional Vice President), Daniel Beren (Norfolk
Southern outside counsel) and Roger Bennett (Norfolk Southern Assistant Vice President
of Industrial Development) and by David Yeager (Director of the Governor’s Action
Team), Brian Ross (Governor’s Action Team), and John Whitlock (Deputy Chief
Counsel for DCED). The second, on June 22, included the same participants except
David Yeager. Following that meeting, Norfolk Southern attempted to arrange a third
meeting to include participation by Edward Duffy, Vice President of PIDC. As of the
end of June, however, the two sides were unable to arrange such a meeting at a time that
would accommodate all schedules.

The purpose of the meetings was not to renegotiate or amend Norfolk Southern’s
Pennsylvania Letter, as DCED claims (because, as discussed above, the actions
anticipated in that Letter have been accomplished), but to establish a pattern of bilateral

meetings with Commonwealth officials and set in place a more formalized consultative
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process for the future, modeled in part on efforts with the Port Authority of New York

and New Jersey that have proved so successful.

In the last month, CSX’s Kevin Hurley has had discussions with David Yeager of
the Governor’s Action Team and John Whitlock of DCED. Mr. Hurley assured them that
CSX representatives are more than willing to confer with Commonwealth officials
regarding cooperation on mutually beneficial economic development projects.

As previously described, Norfolk Southern and CSX each share with the
Commonwealth a common interest in pursuing economic and community development in
Pennsylvania on a reasonable basis. Indeed, economic development efforts are essential
to the carriers’ continued traffic growth in the state and region. It is this common interest
and shared incentives that will ensure economic development in the Commonwealth.

Norfolk Southern and CSX have honored, in good faith, the commitments
described in their respective Pennsylvania Letters, and beyond that have contributed
significantly to economic development and employment in the Commonwealth. There is
no need to negotiate changes to the Letters, nor is there any reason to extend the
oversight proceeding or impose any new reporting requirement to monitor compliance
with them.

Delaware Valley Regional Planning Commission

The Delaware Valley Regional Planning Commission (“DVRPC”) is a
metropolitan planning organization for the South Jersey/Philadelphia area.”? Donald
Shanis, its Director of Transportation, submitted a written statement (filed April 1, 2004)

and testified at the Trenton hearing. Trenton Tr. at 81-84, 86, 88, 89. Like the

22 DVRPC participated in the main proceeding. See Decision No. 89, slip op. at 304.
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Pennsylvania parties, DVRPC’s first concern was whether Norfolk Southern and CSX

had met their commitments under the Pennsylvania Letters. Mr. Shanis also raised the
following additional concerns about the South Jersey/Philadelphia SAA.

DVRPC suggested that Norfolk Southern and CSX had deemphasized the SAA
by creating intermodal facilities outside of the SAA. This concern is unwarranted. Both
Norfolk Southern and CSX have constructed or are constructing new first class
intermodal terminals in South Philadelphia. CSX developed an intermodal terminal at
Greenwich Yard at a cost of $22 million; that facility opened in 1999 and has
successfully operated since then. As explained above, Norfolk Southern is constructing
its new intermodal terminal at the Philadelphia Navy Yard. Norfolk Southern continues
to develop Croxton Yard, E-Rail and Livernois Yard facilities, within the SAAs, as well
as service to its Rutherford Yard and to Bethlehem, both in Pennsylvania.

DVRPC also cautioned that Norfolk Southern and CSX must continue to invest in
infrastructure within the SAA. We agree. As explained by Ron Batory at the Trenton
hearing, Conrail invested $75 million to maintain, enhance and upgrade its infrastructure
during the 2000-2003 period. Trenton Tr. at 21-24. There is no reason to believe that
Norfolk Southern and CSX will not continue to invest at an appropriate level to obtain
maximum benefit from their investment in Conrail.

DVRPC also expressed concern about redevelopment of inactive Conrail land
holdings in South Philadelphia. As explained above, Norfolk Southern and CSX have
worked on, and are continuing to work on, redevelopment of a number of Conrail parcels

in Philadelphia.
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Finally, DVRPC suggested that Conrail should have its own sales and economic

development staff. This suggestion should be rejected. This structure is fundamentally
different from the one agreed to by Norfolk Southern and CSX and approved by the
Board. The role of Conrail as a neutral switcher acting solely as an impartial agent of its
two owners, CSX and Norfolk Southern, was, of course, a critical component of the
Transaction proposed by Norfolk Southern and CSX, created that way in order to
facilitate direct competition in the SAAs by the linehaul carriers.

As explained above, the SAAs are working well as designed; no basis has been
provided for such a fundamental restructuring.

Four Cities Consortium

The Four Cities Consortium, comprised of the cities of East Chicago, Gary,
Hammond and Whiting, Indiana, was an active participant in the main proceeding and
submitted comments in the first annual round of General Oversight (see Decision No. 5,
slip op. at 30-31, 45-51). Gary, Indiana Mayor Scott L. King provided oral and written
testimony at the Washington hearing. D.C. Tr. at 63-71. Among other things, the Four
Cities note the 1998 and 2001 agreements with CSX regarding environmental mitigation
and grade crossing blockages respectively, and the resolution of grade-crossing issues
and improved cooperation with Norfolk Southern. The Four Cities state that “[s]ince the
Conrail Transaction was implemented, CSXT and NS have cooperated with the Four
Cities in attempting to minimize train blockages of key roads in the region” (Four Cities
Comments at 4), and that the “environmental mitigating conditions imposed by the Board
in favor of the Four Cities have helped alleviate grade crossing problems by facilitating

ongoing communication between the Four Cities and the railroads as well as informal
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arrangements to avoid blocking the most critical grade crossings, particularly in

Hammond and East Chicago” (id. at 6). In his oral testimony, Mayor King cited the
“mutual compromise” that has resulted from ongoing dialogue between the Four Cities
and the carriers based on each party’s “having learned from experience” over the course
of the past several years. D.C. Tr. at 68. The Four Cities agree with CSX and Norfolk
Southern that the formal oversight period need not be extended, but simply noted that
they reserved the right to come back to the Board in the future, even in the absence of a
formal oversight proceeding, if future events so warrant. See D.C. Tr. at 64; Four Cities
Comments at 7.

The Four Cities also discuss their vision for an alternate, grade-separated rail
corridor in the Four Cities area; they do not seek any Board-imposed relief regarding
such a proposal, but ask that the Board become “actively engaged” in efforts to develop
such a project (Four Cities Comments at 7), and provide “such assistance as it would
deem appropriate” in “assisting [the Four Cities’] efforts” to achieve this goal.

Shortly before the May 3 hearing in Washington, the Four Cities wrote to each
carrier regarding the future relationship between each carrier and the Four Cities
following the conclusion of the formal oversight process. Each carrier responded in
writing. Norfolk Southern noted that it and the Four Cities have “worked diligently” at
forging ““a relationship that will outlast formal oversight,” and made clear its willingness
to continue the present “voluntary, informal and cooperative process, even after the end
of oversight.” Exhibit 15 at 1. Norfolk Southern concluded that “[w]e believe the
cooperative spirit that now characterizes our relationship can continue to provide

important benefits for each of us in the coming years.” Id CSX, in response to the Four
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Cities, noted its investments in the Chicago terminal area to facilitate “the smooth and

expeditious movement of rail traffic” and various other investments and operational
changes it has made under its 1998 and 2001 settlement agreements to improve safety
and reduce grade crossing blockages in the Four Cities area. Exhibit 16 at 1. CSX also
noted that representatives of it and the Four Cities have met regularly regarding rail
operations, real property and economic development issues, and the proposed
reconstruction of the elevated [HB/Conrail Dunes Park Branch. CSX concluded that
“[e]ven with the end of formal oversight, we will continue to meet with the Four Cities to
discuss matters affecting our rail operations and facilities in your area. Continuing
cooperation will serve the interests of both CSX and the Four Cities.” Id.

Norfolk Southern and CSX reiterate the themes they previously articulated in
writing to the Four Cities. Each looks forward to continuing a productive, voluntary
dialogue with the Four Cities on matters of mutual concern as they arise, such as safety,
economic development, and such infrastructure matters as make sense in light of the
carriers’ operational, business and financial circumstances and their customers’
operational and business needs. CSX and Norfolk Southern agree that the Four Cities’
approach to oversight is the correct one. There is no warrant for extending the formal
oversight period, as the Board has the statutory authority to address any Transaction-
related issues as may be brought before it in the future independent of this formal

proceeding.
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B. RAILROADS AND RELATED INTERESTS

New Jersey Short Line Railroad Association

The New Jersey Short Line Railroad Association (NJSLRA) offered oral and
written testimony by its President, Bob Bailey. Trenton Tr. at 120-22. Mr. Bailey
praised the “continuing dedication” of Conrail employees and described Conrail as an
“extremely well operated railroad in North Jersey and South Jersey.” Id. at 120. Further,
Mr. Bailey noted that “shortlines and shippers have received the added value of the good
service” provided by Conrail. /d. at 121-22.

NJSLRA raised some generalized concerns regarding CSX’s and Norfolk
Southern’s dedication to marketing of the shared assets areas, working with shortlines,
and efforts to take trucks off the highways. As discussed further elsewhere in this Reply,
however, such concerns are without basis; the facts simply do not support them. Both
carriers have been successful in taking trucks off the highway as a result of the extended
single-line service the Transaction created. Far from “de-marketing” the shared assets
areas, CSX and Norfolk Southern compete vigorously for business there, working with
New Jersey shortline railroads in the process. As indicated in Conrail’s presentation in
Trenton, Conrail, CSX and Norfolk Southern meet regularly to address shortline
initiatives, and many have been implemented, including sales, new shortline startups, and
enhancement of existing shortline arrangements. Conrail Trenton presentation at 17; see
Trenton Tr. at 25. CSX, as Mr. Passa noted in Trenton, regularly meets and confers with
its shortline partners, and the rate of growth of CSX traffic exchanged with shortlines
exceeds the rate of growth of CSX local traffic. Trenton Tr. at 51. For its part, Norfolk

Southern has worked specifically with the NJSLRA to develop a Commercial
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Development Business Guide to promote business opportunities with New Jersey
shortlines and has developed a New Jersey Business Development Initiative with a
number of New Jersey shortlines, the results of which Norfolk Southern regularly reports
to Mr. Bailey at NJSLRA. In the first quarter of 2004, the latest for which data is
available, there was a 25% increase in carloads exchanged between Norfolk Southern and
the participating New Jersey shortlines compared with the first quarter of 2003, and eight
of the thirteen participating shortlines showed increases in the number of cars exchanged.
As Chairman Goode testified on May 3, Norfolk Southern has enjoyed a steady increase
in carloads interchanged with its shortline partners in the shared assets areas from 9,521
cars in 2000 to 12,228 cars in 2003. See Statement of David R. Goode at 9; D.C. Tr. at
16.

In sum, CSX and Norfolk Southern have worked diligently, and successfully, to
develop and realize opportunities in conjunction with their shortline partners in the shared
assets areas. Nothing in NJSLRA’s comments provides any basis for extending the
formal oversight period or imposing any new conditions or other relief.

Morristown & Erie Railway

Gordon Fuller, Chief Operating Officer of the Morristown & Erie Railway
(“M&E”), testified at the Washington hearing. D.C. Tr. at 163-66, 181-82.

Mr. Fuller said that he was satisfied with his relationship with Conrail. He
complained that, post-Transaction, M&E has interchanged only with Norfolk Southern.
Mr. Fuller said that he has lost some traffic located on CSX lines because the CSX-
Norfolk Southern-M&E combined rate is not competitive with trucks, but later

acknowledged that his business has increased. Id. at 165, 181. Nevertheless, he said that
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he is disadvantaged compared to shortlines that connect with two Class I carriers. Mr.
Fuller recommended that in future proceedings the Board consider requiring that short
lines be given rights to connect to multiple carriers. Id. at 165. We do not understand
Mr. Fuller to be claiming that any promise was made in this proceeding that short lines
would be given rights to connect to two carriers. As explained above, the assertions by
NJTPA and Union County that there was such a promise are simply erroneous.

In any event, however, M&E does have the right to interchange with CSX
through Conrail at its interchange at Center Street.

SMS Rail Service

SMS Rail Service, Inc., a shortline railroad operating in southern New Jersey and
connecting to Conrail in the South Jersey/Philadelphia Shared Assets Area, offered oral
testimony by its outside counsel at the Board’s hearing in Trenton. SMS admits that the
Transaction’s introduction of competition by two Class I carriers in New Jersey is “a
plus,” but complains that, in its view, CSX and Norfolk Southern “do not work as
cooperatively with the shortlines as they should nor are they as aggressively competitive
as they should be.” Trenton Tr. at 115. SMS asserts that CSX and Norfolk Southern
“have failed in meeting their announced expectations at least insofar as the southern New
Jersey shared asset area is concerned.” SMS summarizes various general aspirational
goals set forth in the Conrail application regarding increased competition, improved
service, attracting new customers, removing trucks from the road, cites one or two
alleged anecdotal counterexamples and from them asks the Board to draw the sweeping
conclusion that the benefits of the Conrail Transaction have not been realized and more

oversight is in order.
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In response, CSX and Norfolk Southern note that, first, the aspirational goals
articulated in the Conrail application that SMS summarizes are just that: statements
about the broad expected impact of the Transaction generally. They are not, as SMS
appears to imply, specific promises of individualized benefits guaranteed to accrue to the
satisfaction of every individual shipper or (in SMS’ case) shortline that does business in
the eastern United States.

Second, the alleged anecdotal examples SMS cites, even if they were accurate,
would not suggest that the Transaction has created any competitive harm requiring a
remedy—indeed, quite the opposite: SMS itself admits, as it must, the indisputable fact
that rail competition in New Jersey has increased because of the Transaction. That SMS
may lose some business as shippers change their service preferences after considering
options not available before is not evidence of inadequate competition, but a reflection of
the improved competitive landscape created by the Transaction.

Moreover, SMS’ facts are not entirely accurate. SMS alleged that Del Monte
Foods previously shipped 3,600 carloads from a facility in Swedesboro, NJ to a
warehouse served by SMS, but Norfolk Southern allegedly persuaded Del Monte to
switch those volumes to a warehouse that only Norfolk Southern serves. But the volumes
cited by SMS far exceed the entire volume of Del Monte traffic moved by Norfolk
Southern over its entire system for both 2003 and year to date 2004. In the second
anecdotal example, SMS alleges that Norfolk Southern’s alleged failure to cut its rates
has caused a particular traffic move to be diverted to trucks. But rail carriers routinely
win and lose business amongst each other and competing modes of transportation every

day. Although Norfolk Southern has not confirmed the particular move mentioned, the
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issue raised, even taken at face value, does not suggest any Transaction-related issue, but
merely reflects a routine business decision made by a shipper to select among the
transportation options available to it.

Finally, the evidence, as presented by Norfolk Southern, CSX and Conrail in this
proceeding and recounted in Section I above, clearly shows that, contrary to SMS’
anecdotal assertions to the contrary, the broad goals of the Transaction as to increased
competition, efficiency and service have indeed been fulfilled. Indeed, the facts show
that both carriers have worked extensively with shortlines in New Jersey to the mutual
benefit of the Class I’s and the shortlines. See the response to the New Jersey Short Line
Railroad Association, above at pp 68-69.

SMS’ comments, in sum, provide no grounds for any Board action or any
extension of the oversight period.

C. SHIPPERS AND RELATED INTERESTS

American Chemistry Council

The American Chemistry Council (“ACC”) provided testimony at the Board’s
May 3 hearing in Washington by Assistant General Counsel Thomas A. Schick. ACC
first noted that safety was not a concern to ACC in this proceeding because safety is
“always number one for our members, and we know it’s number one for our railroad
partners . . . [T]hat’s not a problem.” D.C. Tr. at 128. Similarly, while ACC noted that
rail service to its members is not “perfect” and there is “always room for improvement,”
it does not contend that there is any service “problem.” Id. at 129. The main focus of
ACC’s testimony was to reiterate the Board’s conclusion in Decision No. 10 that “it is

likely that any significant change [in the way shared assets area operations are conducted]
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would require [STB] approval, either because the change would conflict with a condition
[the STB] imposed on the Conrail transaction or because, even without any such conflict,
the change would require [STB] approval under the governing statute.” z

ACC raises no specific issues requiring the Board’s attention and does not seek
the extension of the formal oversight proceeding. CSX and Norfolk Southern appreciate
the views of ACC and will continue to strive to provide their chemical customers with

safe and reliable rail service in the Shared Assets Areas and elsewhere.

Cemex (CSX only response)

Kenneth Pramik, Director of Transportation of Cemex, Inc., submitted a written
statement dated April 28, 2004 and testified at the Washington hearing (D.C. Tr. at 136-
40, 151-56). Cemex had not previously participated in the General Oversight proceeding.
Cemex is the largest cement manufacturer and shipper in North America, headquartered
in Houston, TX. CSX provides service to Cemex’s Florida destinations (which
represents about 10% of the transportation services purchased by Cemex). Mr. Pramik
complained about CSX’s service and its higher rates since the Conrail Transaction. He
asserted that CSX overpaid for Conrail and that the overpayment was being extracted
from him, a captive shipper. He asked the Board to take action against this assertedly
24

abusive process.

Cemex was a valued customer of CSX before the Conrail Transaction and

2 slip op. at 6 (served November 5, 2002).

24 Mr. Pramik also requested that the Board implement procedures for handling smaller
rate disputes. The Board is considering such procedures in a separate proceeding. See
Rail Rate Challenges In Small Cases, STB Ex Parte No. 646.
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remains a valued customer of CSX. The rates charged Cemex for freight services are
based on market conditions (the rate of inflation being only one of many relevant
factors), which change over time. The Board carefully examined concerns that the
carriers would charge higher rates to captive shippers in order to recover an alleged
“acquisition premium,” and found no basis for those concerns. See Decision No. 89, 3
S.T.B. at 261-62. Nor did the Board find any basis for a different conclusion during the
first four rounds of General Oversight. See Decision No. 5 (Sub-No. 91), slip op. at 18-
19. Cemex provides no basis for reexamining that conclusion now. If there were any
widespread issue as to pricing, surely the NIT League and the ACC — the parties most
concerned about the “acquisition premium” in the main proceeding — would have
similarly raised the issue, and they have not.

DaimlerChrysler Corporation

DaimlerChrysler submitted a letter to the Board on March 29, 2004.
DaimlerChrysler had not previously participated in the General Oversight proceeding.
DaimlerChrysler complains about service difficulties in the Detroit and North Jersey
Shared Assets Areas during the preceding nine months (specifically auto rack car supply
and delays in shipment to the NJSAA), and requests continuation of oversight until
service improves.

These concerns do not arise out of the Conrail Transaction, but are the kind of
day-to-day service issues that railroads and shippers must, and do, routinely work through
as they arise. The demand for auto rack cars remains very high, especially for the bi-
level cars used to transport SUVs and minivans (both significant parts of Chrysler’s

product mix). At the Ridgefield Heights auto ramp (where Chrysler vehicles are

74




unloaded), steps have been underway to relieve congestion, including adding more
workers and reconfiguring the ramp layout to increase capacity. Chrysler and other
customers have also assisted by agreeing to route more vehicles into the Doremus
Avenue auto ramp (thereby also saving some drayage costs in some circumstances).

The overwhelming weight of evidence demonstrates that service has been very
good as a general matter within the Shared Assets Areas post-Transaction and
particularly strong, with a high on-time performance, in the Detroit SAA. There is no
need for intervention by the Board or extension of any formal oversight period to address
this matter.

Growmark, Inc.

Growmark, Inc. is a federated, regional agricultural cooperative that provides
products and services to member cooperatives and retail dealers in the Midwest and
Eastern United States. In December 2002, Growmark acquired Agway Agronomy’s
storage facilities on property leased from Conrail at Pier 122 along the Delaware River in
Philadelphia. Growmark submitted a pre-hearing statement on March 26, 2004, and Kirk
Biggs, Growmark’s Crops Division Manager, testified at the Trenton hearing. Trenton
Tr. at 94-98, 114-116, 118-19. Mr. Biggs then followed up with a letter dated May 26,
2004 to Melvin F. Clemens, Jr., Director of the Board’s Office of Compliance and
Enforcement. Mr. Biggs complains about Conrail’s suspension of operations at Pier 122.

John Enright, Conrail’s Industrial Development Coordinator, submitted a letter to
Mr. Clemens, dated July 7, 2004, responding in detail to Mr. Biggs’ complaint. That
letter explains that Conrail suspended operations at Pier 122 for safety reasons, that

Growmark has no contractual right to the continued operation of Pier 122, and that
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expensive repairs are not justified given that Conrail is presently negotiating with the

Philadelphia River Port Authority for the sale of the property.

This matter, an operational issue not arising out of the Conrail Transaction, is
being addressed through the Board’s Office of Compliance and Enforcement — a
mechanism that is independent of this proceeding and that will continue to be available
even in the absence of formal oversight. Growmark’s situation presents no broad issue
that requires extension of oversight or any other action with respect to the SAAs in
general.

Madison International Sales

Jim Bruno of Madison International Sales testified at the Board’s hearing in
Trenton. Trenton Tr. at 100-02. Madison, a shipper utilizing warehousing facilities in
the South Jersey/Philadelphia Shared Assets Area, noted that it is “very happy with the
shared assets in Philadelphia, it provides for great opportunity for competition.” Id. at
100.

Madison did suggest that the Board consider two changes that Madison believes
would provide it and other shippers with additional benefits: First, Madison suggested “a
dedicated daily departure on [Norfolk Southern] from downtown Philadelphia to
Allentown”; second, Madison suggested instituting a reciprocal switching arrangement,
apparently among Norfolk Southern, CSX, and Canadian Pacific. Id at 101.

Norfolk Southern and CSX appreciate Madison’s comments regarding its
experience in the South Jersey/Philadelphia SAA and its suggestions as to how operations
might be improved further. It is important to note, however, that railroad operations must

be designed to reflect the needs of shippers throughout the system, and those operations
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are constantly adjusted and modified to adapt to changing business and economic

circumstances. Specific individual operational changes can, and often do, have a ripple
effect throughout a railroad’s system. For that reason, a change in service to a certain
specific shipper or group of shippers cannot be considered solely on the basis of its
impact on those shippers, but must also take into account the downstream effects the
change may have elsewhere in the railroad’s network. That is why the Board has
concluded that decisions regarding day-to-day operational matters are best left to the
railroads themselves, and not the Board. See Joint Petition For Service Order,
Supplemental Order No. 1 to STB Service Order No. 1518, 2 S.T.B. 764, 765 (1997).
Norfolk Southern and CSX appreciate their respective relationships with Madison
and will be pleased to continue to work closely with Madison on operational and service
matters and consider proposals that are consistent with the operational requirements of
their rail networks and the business needs of Madison and other customers systemwide.
National Industrial Transportation League
The National Industrial Transportation League, the nation’s largest shipper trade
association, has been an active participant in the Conrail proceeding. Its filings with the
Board and discussions with Norfolk Southern and CSX resulted in a December 12, 1997
agreement, which was approved by the Board (as modified in certain respects) as
“provid[ing] significant benefits both to the parties and to the public.” Decision No. 89, 3
S.T.B. at 256. At the Trenton hearing, NIT League, represented by Mr. Acker of DuPont,
presented its overall view as follows:
The League strongly believes that intermodal and intramodal
competition in the shared areas must remain vigorous and effective. The

League agrees that the shared asset areas are a true success story for rail
competition. Rather than entertain modifications that might
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compromise, adversely effect or threaten, or negate competition, the
League believes the shared asset areas should be a model for future rail
policy.

Trenton Tr. at 92-94.

The NIT League suggested only that any initiatives by Norfolk Southern and CSX
to improve rail service within the SAAs should be (1) transparent to affected shippers, (2)
made only after notice to affected shippers, and (3) made only if they benefit shippers.
CSX and Norfolk Southern appreciate the suggestions of the NIT League and assure the
Board that they recognize the importance of effective communication with their
customers and seek to provide their customers the best service possible.

No extension of the oversight period or any other condition is required, however.
The Board previously has noted that “it is likely that any significant change [in the way
shared assets area operations are conducted] would require [STB] approval, either
because the change would conflict with a condition [the STB] imposed on the Conrail
transaction or because, even without any such conflict, the change would require our
approval under the governing statute.” Decision No. 10, slip op. at 6 (served November
5,2002). If the NIT League were to object to any future change in operation of the
SAAs, it would retain the ability, even in the absence of a formal oversight proceeding, to
petition the Board at that time should discussions with Norfolk Southern and CSX fail to
resolve the matter.

Resources Warehousing & Consolidation Services

Frank Folise testified on behalf of Resources Warehousing & Consolidation
Services (“RWCS”) at the Trenton hearing. Trenton Tr. at 106-10, 114, 116-17. RWCS
operates a private intermodal terminal in North Bergen, NJ. RWCS has been an active

participant in the Conrail proceeding. The Board first addressed RWCS’s request for
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relief in Decision No. 89, 3 S.T.B. at 326. RWCS next filed comments in the 2000 round
of the General Oversight proceeding, which the Board addressed in Decision No. 5, slip
op. at 18 (served Feb. 2, 2001). RWCS then filed comments in the 2001 round of the
General Oversight proceeding, which finally clarified what it was seeking. CSX’s Reply
Comments, CSX-5 (filed August 6, 2001) (Exhibit 17 hereto), recount the relevant
proceedings up to that date. In Decision No. 6, slip op. at 5-6 (served Dec. 13, 2001), the
Board rejected RWCS’s request for relief, stating:

RWCS now complains that CSX has refused RWCS' request to quote a

general rate that could be used by any shipper using RWCS' services

regardless of the commodity and the origin and destination. CSX has no

such obligation either under our merger conditions or under the statute.

First, RWCS is not a shipper, so CSX has no obligation to quote any rate

to it. Moreover, when CSX does quote a rate to shippers who use RWCS'

services, it is statutorily entitled to do so in the manner that it chooses as

long as it does not violate any provision of the Act. 49 U.S.C. 10701(c).

Most carriers tailor their rates to the particular shippers, commodities and

routes they are serving, just as CSX has done here. Accordingly, we see
no basis upon which to grant RWCS' request for relief.

At the Trenton hearing, Mr. Folise expressed the view that service in the NJSAA
would be improved if CSX and Norfolk Southern promoted the use of RWCS’s facility,
and suggested that the competitive intermodal service promised in the Transaction should
be extended beyond CSX and Norfolk Southern to include RWCS. Trenton Tr. at 109-
10, 117. Mr. Folise acknowledged, however, that CSX and Norfolk Southern have
improved service within the SAAs in some ways. Id. at 116-17.

RWCS has offered no basis for any relief. As they promised, CSX and Norfolk
Southern have brought two-carrier competition to northern New Jersey, an area
previously served only by Conrail. CSX and Norfolk Southern did not offer to utilize
their investment in Conrail for the benefit of other intermodal terminals, nor does any

condition imposed by the Board require them to do so. The evidence before the Board
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indicates that the Shared Assets Areas are working as anticipated, and that service has
generally been good within these areas (as Mr. Folise acknowledges). Specific
complaints about service can and will be addressed in the ordinary course of dealings
between carriers and shippers. RWCS has not shown any need for action by the Board or
any extension of formal oversight.

SEDA-COG Joint Rail Authority; Clark’s Feed Mill; PA Distribution (Norfolk
Southern response only)

The SEDA-COG Joint Rail Authority (“SEDA-COG”) is a rail authority in
central Pennsylvania that owns rail lines operated by various railroads controlled by
Richard Robey. (Mr. Robey’s railroads will be referred to collectively as the “North
Shore affiliates.”) SEDA-COG’s Executive Director, Jeffrey Stover, submitted written
and oral testimony for the Board’s May 3 hearing in Washington (D.C. Tr. at 166-172),
as well as a June 30, 2004 verified statement. Also testifying at the May 3 hearing were
Robert Clark, co-owner of Clark’s Feed Mills (D.C. Tr. at 140-44), and Dennis Schaffer
of PA Distribution (D.C. Tr. at 145-48), two shippers on the North Shore affiliates’ lines.

Before the Conrail Transaction, the North Shore affiliates connected to Conrail’s
Buffalo-Harrisburg line, a line allocated to Norfolk Southern’s operation as a result of the
Transaction. In 1997, in the course of the Conrail control proceeding, Norfolk Southern
reached an understanding with Mr. Robey’s North Shore affiliates regarding certain steps
to be taken by Norfolk Southern if the Conrail Transaction was approved. The basic
understanding was set forth in a June 10, 1997 letter from Bill Schafer of Norfolk
Southern to Mr. Robey. See Exhibit 18. One of the elements of that agreement was that
Norfolk Southern would grant the North Shore affiliates a new option to interchange

certain traffic with the Canadian Pacific Railway at Sunbury, PA—a connection that the
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North Shore affiliates did not enjoy prior to the Transaction. The 1997 letter, however,

did not contemplate that the rights to connect with CP would be unlimited; rather, the
letter expressly states that access to CP would be limited to that which “does not harm
NS.” In 2001, Norfolk Southern and the North Shore Affiliates executed a trackage
rights agreement that memorializes the 1997 understanding. The North Shore affiliates
submitted a confidential copy of the trackage rights agreement to the Board on August
21, 2001, noting that the agreement “is the formal implementation of the proposal
contained in Norfolk Southern’s letter of June 10, 1997 on the basis of which North
Shore Railroad Company and its affiliates supported Board approval” of the Conrail
Transaction.

The crux of the complaint here is that SEDA-COG, the owner of rail lines
operated by the North Shore affiliates, supported by Clark’s Feed Mill and PA
Distribution, asserts that the 2001 trackage rights agreement does not properly implement
the 1997 understanding between Norfolk Southern and the North Shore affiliates because
it assertedly includes restrictions to the North Shore affiliates’ access to CP inconsistent
with the 1997 letter.”> SEDA-COG and the shippers ask the Board to substantially
rewrite the trackage rights agreement between Norfolk Southern and the North Shore
affiliates, by:

e Making the agreement permanent (the trackage rights agreement as written is
for a term of ten years, with a possible additional 5-year renewal)

e Making SEDA-COG (and two other entities that own other lines operated by
the North Shore affiliates) actual parties to the agreement, which they are not
now, so that they would have the right to “transfer” the rights to operators
other than the North Shore affiliates in the future;

2 SEDA-COG, along with certain shippers, raised similar claims in 2002 and 2003, to
which Norfolk Southern similarly responded. See NS-9 at 6-8 and NS-11 at 7-10.
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o “grandfathering” traffic that allegedly had moved via CP since Split Date
notwithstanding the provisions of the trackage rights agreement; and

e Expanding the terms of access to CP allegedly to correspond with the terms of
the 1997 letter.

See Stover verified statement (June 30, 2004) at 2-3.

As explained below, however, the extraordinary relief SEDA-COG seeks is not
justified in fact or law and should be denied.

First, as Norfolk Southern has pointed out in responding to SEDA-COG’s claims
in earlier rounds of oversight, neither SEDA-COG nor the shippers are parties to either
the 1997 letter or the 2001 trackage rights agreement implementing it. The 1997
discussions were with Mr. Robey, for the North Shore affiliates. The 1997 letter is
between Norfolk Southern and Mr. Robey. And the 2001 trackage rights agreement is
between Norfolk Southern and the North Shore affiliates—not SEDA-COG or any
shipper. Neither SEDA-COG, Clark’s Feed Mill nor PA Distribution participated in the
Conrail control proceeding or bargained with Norfolk Southern for any rights in
connection with the Conrail Transaction. Indeed, the Board has already recognized that
the real parties in interest with respect to this matter are the North Shore affiliates, not
SEDA-COG or any shipper. See Decision No. 5 (served February 2, 2001), slip op. at 22.
There is simply no basis for a non-party such as SEDA-COG to demand changes to an
agreement to which it is not a party and that was negotiated in connection with a
proceeding in which it did not participate. SEDA-COG is not entitled to have legal and
contractual rights for which it did not bargain bestowed upon it by Board mandate.

Second, the real parties in interest, Mr. Robey and his North Shore affiliates, have
expressly confirmed to Norfolk Southern in writing that the 2001 trackage rights

agreement and the access rights to CP embodied in it are fully consistent with the rights
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contemplated in the 1997 letter. In a July 10, 2003 letter to John Edwards of Norfolk

Southern, Mr. Robey’s counsel, Richard Wilson, expressly states that “Mr. Robey wants
NS to be aware that we have consistently and adamantly advised both the shippers and
SEDA-COG Joint Rail Authority that the LVRC-NS Trackage Agreement and CP access
provided thereby is consistent with all prior filings made with the STB in the Conrail
proceeding and the terms of the Trackage Agreement are consistent with Bill Ingram’s
[sic] letter of June 10, 1997.” Exhibit 19 at 2 (emphasis supplied).

As the North Shore affiliates thus themselves have acknowledged, and as the
plain language of the 1997 letter (CP access “that does not harm Norfolk Southern™)
clearly shows, there is simply no factual basis for the present assertion by SEDA-COG
that the CP access contemplated by Norfolk Southern and the North Shore affiliates in
1997 was intended to be the unlimited, completely unrestricted access that SEDA-COG
et al. now demand that the Board impose for their benefit.

Finally, it must be remembered that the access to Canadian Pacific that the North
Shore affiliates and their shippers enjoy under the terms of the 2001 trackage rights
agreement, even with the limitations in that agreement, is access that did not exist before
the Conrail Transaction. Before the Transaction, those shippers had direct access only to
Conrail. See D.C. Tr. at 156 (testimony of PA Distribution)( “[p]rior to the NS takeover
of Conrail, there was no competitive access at all on any of these shortlines. It was
strictly Conrail access, period, even though physically that connection was possible.
There was a paper barrier imposed by Conrail.”). As a result of the Transaction, shippers
on the North Shore affiliates now have direct access to Norfolk Southern and, pursuant to

Norfolk Southern’s 1997 letter to the North Shore affiliates and the 2001 trackage rights
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agreement implementing it, to CP as well. Even though the access to CP is not, and was

never intended to be, completely unlimited and unrestricted, that new access, even with
its limitations, is a new competitive option. Under the longstanding principles applied in
this and other major merger cases, the purpose of the Board’s conditioning power is to
remedy, where necessary, a harm resulting from the transaction, such as a loss of
competition; it is not to confer additional benefits on parties that already enjoy increased

competitive options because of the transaction. See Decision No. 89, 3 S.T.B. at 277.

Indeed, in this very proceeding the Board, applying this principle, rejected a
request for additional relief by a shortline whose routing options had increased as a result
of the Transaction. See Decision No. 5 (served February 2, 2001), slip op. at 23-24. The
shortline had claimed that a new routing created by the Transaction was inefficient and
asked the Board to compel elimination of a contractual interchange restriction that would
permit a more efficient routing. The Board declined. It noted that the new routing,
though more circuitous than the shortline would have liked, nevertheless was a new
competitive option that the Transaction had created; the Board agreed that “[w]hatever
[this routing's] shortcomings may be, there is no public harm or need to impose additional
conditions when options have been increased, not decreased, as a result of the
Transaction.” Id. at 24. The same principle applies here.

For these reasons, the relief requested by SEDA-COG and the shippers is without

merit and should be denied.
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D. OTHER PARTIES

Bucks County, PA Interests

Arthur Shenefelt, the former Press Secretary and Transportation Advisor to
Senator Vance Hartke (1970-73), submitted a written statement (dated March 4, 2004),
and testified in Trenton (Trenton Tr. at 134-141, 146) to express his own views and those
of the affiliated Bucks County, PA HUB Conference. On the national level, Mr.
Shenefelt urged the Board to fulfill President Lincoln’s dream of a transcontinental
railroad. On the local level, he expressed his frustration that large volumes of aggregate
and sand are currently being hauled through Bucks County by truck rather than rail.
While Mr. Shenefelt has a long-term, historical perspective on the rail industry, the broad
issues he raises are plainly beyond the scope of this General Oversight proceeding. With
respect to the specific issue of possible rail service for aggregate/sand shipments, Mr.
Shenefelt was short on specific facts. No basis for any action by the Board was
presented.

Lackawanna Coalition (Norfolk Southern response only)

The Lackawanna Coalition describes itself as a not-for-profit corporation of the
State of New Jersey that represents various counties, municipalities and individuals and
advocates on behalf of riders of passenger transit along New Jersey Transit’s Morris &
Essex and Montclair-Boonton lines. It presented a written statement (filed March 25,
2004) as well as oral testimony by John Healy at the Board’s hearing in Trenton (Trenton
Tr. at 129-133). The Coalition appears essentially to re-raise issues that it first raised in
this proceeding a year ago, regarding the Boonton Line (a PRR line allocated to Norfolk

Southern’s operation) and an alleged “plan” by the New York & Greenwood Lake

85




Railway for passenger service over that line; a desire to restore the so-called Lackawanna

Cutoff line and establish passenger service over it (and to mandate access to New Jersey
by the Canadian Pacific over that line); and a desire for the Board to simply hand over to
“another operator” the “lines which NS does not wish to operate in the interest of the
people of our region” so that they will be used in ways more to the Coalition’s liking.
March 25 Comments at 7.

Norfolk Southern responded to the Coalition’s claims and extraordinary requests
for forced access by CP and divestiture of certain Norfolk Southern-operated lines last
year. See NS-11 at 10-16. That response, attached as Exhibit 20, need not be repeated in
detail here, but we refer the Board to it. In last year’s round of oversight the Board firmly
rejected the Coalition’s arguments and requests for relief. In Decision No. 11 (served
January 21, 2004), the Board held, at p. 11, that “the Coalition has failed to show that the
divestiture of NS’ Boonton Line or restoring the Lackawanna Cutoff Line have anything
to do with any purported harm arising from the Conrail transaction. There is no Board
precedent for granting any of the Coalition’s requested measures.”

Those conclusions are equally true this year. The Coalition presents no new
evidence or argument that would warrant the extraordinary — and as the Board
previously described it, unprecedented — relief the Coalition apparently seeks nor any
extension of the formal oversight period.

Rail Cents Enterprises

Rail Cents Enterprises, Inc. (“RCE”), a railroad consulting business headquartered

in Delaware County, PA, filed a written statement dated March 29, 2004. RCE questions

the fundamental structure of the Shared Assets Areas and suggests three alternative
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structures: (1) Conrail should independently market and charge for its services,

(2) Conrail’s Shared Assets Area assets should be divided between Norfolk Southern and
CSX (with reciprocal switching arrangements if necessary), or (3) Conrail should be sold
to an independent owner/operator. The Board should reject this suggestion. As
explained above, the structure of the Shared Assets Areas was an essential component of
the Conrail Transaction. The fact that a consultant may now have ideas as to how
Norfolk Southern and CSX might have structured the SAAs differently is no basis for a
massive and radical Board-ordered revision at the very end of the General Oversight
period.

William R. Wright

William R. Wright, a retired rail marketer, secretary to the New Jersey
Association of Railroad Passengers, and a member of “state, regional and county
transportation advisory boards,” submitted a one-page written statement and provided
oral testimony at the Board’s April 2 hearing in Trenton (Trenton Tr. at 141-43, 147).

In his testimony, Mr. Wright asserted that the shared assets area concept was the
so-called “fatal flaw” of the Conrail “fire sale,” and that the “very existence” of the
shared assets areas is “anti-competitive.” Id. at 142; Comments at 1. He also asserted
that the Class I’s have encouraged the “offload[ing of] freight cars in Pennsylvania and
truck[ing of] goods into New Jersey, Trenton Tr. at 142; Comments at 1, and alleges a
“general downgrading” of the shared assets areas. Trenton Tr. at 142; Comments at 1.

Mr. Wright offers no evidence to support these very broad conclusory assertions
and indeed, his allegations are squarely refuted by the record evidence provided by CSX,

Norfolk Southern and Conrail in this proceeding. That evidence need not be rehashed in
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detail here. It demonstrates, however, that far from being “anti-competitive,” the shared

assets areas now enjoy, by virtue of the Conrail Transaction, significant investments in
infrastructure and vigorous competition from two Class I carriers in territory formerly
served solely by Conrail. The shared assets areas are, in sum, a success story, and Mr.

Wright’s allegations to the contrary are simply without merit.

CONCLUSION

The Conrail Transaction created extensive new, vigorous rail-to-rail competition
and has greatly expanded the single-line reach of Norfolk Southern and CSX to the
benefit of the shipping public. The Transaction has been fully and safely implemented.
The Board’s conditions have been complied with and have worked as intended. As
strongly attested at the Board’s oversight hearings last Spring, the Transaction has
significantly improved the rail landscape in the eastern United States, and the shipping
public is clearly and significantly better off for this Transaction having occurred. No
party has demonstrated any structural or competitive harms arising from the Transaction.
No party has met the standard for justifying the imposition of any new conditions or other
Board intervention. And no party has shown that extension of the formal oversight
process beyond the ordinary 5-year term is warranted; indeed, a number of parties have
testified in agreement with CSX and Norfolk Southern that no extension of oversight is
warranted. Insofar as individual parties may have expressed complaints or made
suggestions about how things might be done better or differently, they are, by and large,
the types of issues that routinely arise between railroads and other stakeholders from time

to time that can be, and are, discussed and advanced through normal business channels.
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If any party comes to believe in the future than a true Transaction-related harm exists that

must be brought to the Board’s attention, it can do so under the Board’s routine processes
and the Board can address it as appropriate pursuant to its independently-existing
statutory authority.

For the foregoing reasons, CSX and Norfolk Southern respectfully request that the
Board: (1) deny all requests for relief by any commenting party, (2) deny all requests to
extend this oversight proceeding beyond its intended 5-year term, and (3) discontinue all
remaining reporting requirements arising out of the main Conrail control proceeding,

Finance Docket No. 33388, or any of its sub-dockets.

Respectfully submitted,
] o i
Mary(Gabrielle Spragu A2
Arold & Porter
ARE JLLP 555 Twelfth Street, N.W.
venteer eet; N.W. Washington, D.C. 20004
Suite 700 (202) 942-5000
Washington, D.C. 20006 Counsel for CSX Corporation and
(202) 298-8660 CSX Transportation, Inc.
Counsel for Norfolk Southern Corporation and
Norfolk Southern Railway Company Peter J. Shudtz
CSX Corporation
James A. Hixon Suite 560
James A. Squires 1331 Pennsylvania Avenue, N.W.
Joseph C. Dimino Washington, DC. 20004
John V. Edwards (202) 783-8124
Norfolk Southern Corporation Of Counsel
Three Commercial Place
Norfolk, Virginia 23510-2191 Paul R. Hitchcock
(757) 629-2838 CSX Transportation, Inc.
Of Counsel 500 Water Street

Jacksonville, Florida 32202
(904) 359-3100
Of Counsel

August 2, 2004

89




CERTIFICATE OF SERVICE

I certify that on August 2, 2004 a true copy of CSX/NS-6 was served by first class
U.S. Mail, postage prepaid, or by more expeditious means, upon all known parties of

record in Finance Docket No. 33388 (Sub-No. 91).
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OF Counsez
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ROXERT RANDALL CGREEN
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GOVEANKENT RELATIONS

April 30, 2004

Hon. Vemon A. Williams
Surface Transportation Board
1925 K Street, N'W,
Washington, D.C. 20423

Re:  Finance Docket No. 33388 (Sub-No. 91); CSX Corp., et al. - - Control and
Operating Leases/Agreements - - Conrail, Inc., et al. [General Oversighi)

Dcar Sir:

We represent the State of Maryland in this proceeding. The State has elected not 1o
appear at the hearing the Board will hold on May 3, 2004 in this matter, and appreciates the
opportunity to submit this written statement of its position with respect to the Oversight
Proceeding.

In the main proceeding that Jed to the approval of the transactions, the implementation of
which the Board is now “overseeing” in this proceeding, the State of Maryland executed and
submitied for the record letier agreements with both CSX Corporation and Norfolk Southern
Corporation, respectively (each dated September 24, 1997). These letters included commitments
from both companies as to the actions they would take to preserve and improve rail service in the
State following the implementation of these transactions. In its letter agreement, NS stated its
intention to provide the improvements listed there. In its letter, CSX made specific
“commitments” to undertake improvements and to preserve the integrity of the MARC train
commuter rail service operated on CSX’s lines in the State.

In a filing in this Oversight Proceeding dated July 14, 2000, the State provided a
comprehensive listing of the status of the two rail carriers’ commitments. See, Attachment 3 to
Letter dated July 14, 2000, from Hon. John Porcari (then, Maryland’s Secretary of
Transportation) to Hon. Vernon Williams. The status at that time was less than heartening from
the State’s perspective. Since that time, we have appreciated the Board’s continuing oversight of
the railroads’ performance.



" MCLEOD, WATKINSON & MILLER

Hon. Vemon A. Williams
April 30, 2004
Page 2

We are pleased to report that representatives of both companies continue to work with the
State to implement the commitments they made in order to secure the State's support for the
transaction. In a recent meeting with representatives of Norfolk Southem, the State heard that
the company recognizes that it has a continuing obligation to work on implementation of the
items described in the 1997 letter. Representatives of CSX, similarly, have continued to work
with the State to monitor the quality of service provided to commuters in the MARC service, and
10 find ways to improve the quality of rail and intermodal service available to shippers in the
State.

The story is not over, because economic factors and other matters have prevented the
railroads from implementing all of the actions described in the 1997 letters within the time
frames described. We will continue to work with our railroad partners to fulfill our mutual
obligations under those letter agreements,

Thank you again for providing the State with the opportunity to comment on this martter.

Respectfully submigted,

Lo

Charles A. Spitulhi
Counse) for the State of Maryland

ce: All Parties of Record
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o . STATE OF MIGHIGAN
T JENNIFER M. GRANHOLM DERARTMENT OF TRANSPORTATION
st " May 24, 2004

The State of Michigan suppoarted the acquisition of Conrai} by CSX and Norﬂouq Southem (NS).
‘We believed thatlthe restructuring of the railroad system in the castern United su\te. would resuit
in a'more efficiegt transportation system with balanced compenhon between twq strong carriers.
In our statement| of support, we urged CSX and NS to contimue working wn% the Mlchlgtn
Department of fransportation (MDOT) toward the development of exp intermodal
fmhtmmthe bnrail Shared Asset Ares (SAA) in Detroit.

We understand rail traffic has grown significantly in the Detroit SAA since 2000, reflecting

improved transpqrtation options for arca shippers. Overall traffic has reportedly| grown by 17%
end intermodal thffic by 55%. CSX and NS are working with the State of Mi igan to address
'mxmmdal e alupaclrymdumcemm AnEnvmnmmulImpms m:mforthc

d year 2025. [n the interim, CSX and NS have exccuted a publiclprivate funding
[DOT to double the railroads® intermodal capacity in the SAA | Livernois Yard

in Detmt This §10.4 million project will be in  operation this September. :
s appear to have been well served by the acquisition of ¢om|l and the
the SAA. Continued sccess 1o the competitive rail service provided in the SSA
he economic health ofloutheumehlgm. '

Rob Abeat, Director
Multi-Modal Transportation Servioe* Bureay

: ;nnmesuryfor

NURRAY D. VAN WAGONER BULDING « P.O. BOX 30050 « LANSING, MICHIGAN 45000
AN-LANS (81/8)) b sem







The Honorable Thomas Ridge
The Honorable Edward Rendcll
October 21, 1997 - Page 4

also are conditioned upon fulfillment by Penasylvania and Philadelphia of their reciprocal
commitments, reflected in this lefter and in the agreemcnrs under development.

Some of the issues I have addressed have common elements of involve mutual
requirements with CSX. I belicve that we and CSX are in agreement about the objectives and
expect that you will memorialize your understandings with CSX in a similar fashion.

This unprecedented public-private parership demonstrates Narfolk Southern's
commitment 10 Pennsylvania and Philadelphia and to their future economic prosperity. We are
excited about the opportunities that lie ahead and look forward o working closely with you.

Sincerely,

David R. Goode






CSX EEF -
004) 7821434

CORPORATION
John W. Bnow
Cheirman. Presdere
Chiel Exscutive Officer
October 21, 1997
The Hoporablc Thomas Ridge The Honorsble Edward Rendell
Govermor Mayor
 Commonwealth of Peansylvania City of Philadeiphia
225 Main Capitol City Hall
Hasrisburg, PA 17120 ) Philsdeciphis, PA 19107

Dear Governor Ridge and Mayor Rendsil:

We have worked together in a cooperative team over the last seven months,
just after the announcement of the acquisition of Connil by CSX and Norfolk Southern. We
believe this historic transaction will provide competitive freight transportation to the Northeast
that will benefit all shippers by providing iraproved value for rail freight transportation.
Specifically, we have worked with represcatatives of the Commonwealth, ths City of
Philadsiphis, SEPTA and the Port on cconomic devalopment projects that can provide future
bens(its for the citizens of Pennsylvania. This letter outlines proposals neccasary to advance
developments of these projects cantistent with.the Commonweslth's and City's active support of
the acquisition to the Surface Transportation Board.

1. Econgmic Development

CSX, the Commonwnlth and the City will enter into 3 public-privats partnership
in recognitien of the changes that will occur in the Philadelphia ares and to sncourage rail-
oriented industry to locate in Philadelphia and across Pennsylvania. This partnership also will _
bencfit the Jones Act trades, in which Sea-Land, 8 CSX lubndu.ry. participates. Our respective
camrmtmem include: . -

A. CSX will provide S10M in cash investments to supplement the public
effort to anract Kvserner ASA 1o the Philadelphis Navy Yard. Onr
payments, which will be directed by the siate, will be mads ia five (5)
equa!, annual ingaliments, with the {nitial installment to be made en

= lulyl, 1988

- B csx\mncxpmdunin!nmofSlMperywmumnvemm(a
total of $SM) after merger approval for rail-served sconomic
develcpmcm programs in Philadelphis and across the Cammonwealth.

Thess programs will szsist in land acquisition, facility construction and
tail infrastructure improvements with a focus on Philadciphia.

‘MOM‘-IR Riehmond, Vicginia 23225-5630 *
* FAX (904) 7828724 ¢



To compliement these efforts, CSX will establish a new economic
deveiopment incentive program to encoursge rall-orientsd industry to
locate in Philadelphia and scross the Commonwealth, Working with
the Departmcnt of Economic and Community Development and the
Govemor's Action Team, CSX will provide eapital through these
programs to assist potensial rail customers in their costs of land
scquisition, facility construction, installstion of rail sidings, etc., in
exchange for contractual obligations fbr certain levels of rail business.
After STB approval, CSX will make svailable $2M per yesr over s
five year period (o total of $10M) for this program.

. Tha City of Philadeiphia, through the PIDC, and CSX will execute s

Marketing Agreement for the City of Philadelphla.

The Delawsrs River Port Authority and CSX will execute an
agreemant for the development and operation of its intermodal
terminal at Greenwich Yard,

The Commonwealth of Pennsylvania will seck, along with CSX, and
approve the expenditure of federal funds for clearance improvements
on the West Trenton line from Philadelphis to the New Jersey border
and spprove funding for any such additional Peansylvania projects as
may be subsequently authorized by Coagress involving lines ownod or
operated by CSX. i

. The Commonwealth, the City of Philadelphia and CSX agree that it is

in the Commonwealth's oconomic interest to have a strong, well-
maintained and strategically localod rail freight infrastructure.

. Jghs

Job creation is the principal gosl of aur cambined economie developraent
efforts. .

P

A CSX and Norfolk Southern will jointly own Conrall, Inc. Philadetphia

wil| remain as the headquanens of Connil, Inc. which, as detailed in

our application to the STB, will have 350 positions involved with the
opecation of the “Sharcd Asscts Areas” end other contimuing Conraft

activities.



B. Thirty-five new rail-rclated joba will be created in addition 10 150
sxisting jobs, as & result of CSX commercial and cperstional sctivities
in the Philadelphis ares during the three years after STB approval of
the acquisition.

C. CSX anticipates establishing a regions! office in Philadelphia that will .
include government telnﬂcu. industrial development, sales and
operations.

3. Capital Expenditures

- The opersting plan filed with the STB identifies more then $27M in
capital improvement expenditures by CSX in Pennsylvaniz with at least mM in
Philadstphia for three major projects:

A lotermodal facility ($15M). (The Delaware River Part Autharity has
offered to fund the construction of this facilily pursuant to the

agreemcent referred to in paragraph IE.)
B. Track connection st Eastwick interlocking ($4M).

C. Bolmont Siding ($3M).
4. Baassnger Rail

Freight and passenger operations share track in more thas half of SEPTA's
service territory. Our CSX team has begun to work closely with SEPTA, Conrsil and the
Norfolk Souther to ensure safe on-time passenger and freight operations. CSX will
congent to Conrail extending the SEPTA Trackage Rights Agreemnent for an additional
five yoars 23 long as SEPTA provides unqualified lishility coverage foc CSX and the

- Conrail Shared Ares Operations company (CSAO) backed by broad indemaification
language and msursnce.

s mmmmmu.ﬁm

After STB 2pproval, CSX along with Norfolk Southem and Ccnrul, Inc.
will ensure that all of Cormail's pbilanthropic obligatiors as of the date of this letier are
mot. The three companies will be active members of the civic and charitable community
in Philadelphis and throughout the Commonweslth.




6. Regulatory Review

On ar before October 21, 1997, the Commonwealth of Pennsyivania and
the City of Philadeiphis will fils writien statements of support for the Conrail sequisition
with the STR. We anticipate that you will encourage other clectsd officials and public
sgeacics, including SEPTA and the DRPA, to file timaly statements of support and will
otherwise continue to suppart the acquisition.

CSX's authority to acquire Conrall and expand operations in Pennsylvania
and, thercfbre, the terms of our agreement, are expressly conditioned upon approval of
the Conrxil sequisition by the STB. Of course, CSX obligations contained in this letter
are subjoct to the Commonwealth and the City satisfying thelr obligations.

Some of the issues | have addressed have common elements or mutual
requiremens with Nerfolk Southemn. I believe that we and Norfolk Southern are in
agrsement sbout the ebjectives and expect that you will memorialize your understandings
with Norfolk Southem in s similar fashion.

L look forward to working closely wih you in the futurc.






===IN'S 33070
SOUTHERN

H. Craig Lewis
Vice President
Corporate Affairs
215-209-4284 Phone
215-209-4286 Fax

April 28, 2004

David J. Yeager

Director, Governor's Action Team
Commonwealth Keystone Building
400 North Street, Plaza Building
Keystone Building

Harrisburg, PA 17120-0225

Dear Mr. Yeagen:

| appreciate the opportunity to respond to your letter of March 22, 2004 and the
subsequent testimony by the Philadelphia Industrial Development Corporation ("PIDC™)
on behalf of the Commonwealth of Pennsylvania (*“Commonwealth”) and the City of
Philadelphia (“City") before the Surface Transportation Board on April 2, 2004.” Your
letter of March 22 and PIDC’s testimony focused on matters set forth in Chairman
Goode’s October 21, 1997 letter to then-Governor Tom Ridge and then-Mayor Edward
Rendell (which | will hereinafter refer to as the “Pennsylvania Letter"). Norfolk Southern
has, from time to time in the past, provided detailed information concerning Norfolk
Southern's Pennsyivania investments, economic development and other efforts, in order
to keep you informed in light of the Pennsylvania Letter. This response, however, may
be especially useful given the now-active fifth year of the Conrail General Oversight
Proceeding.

The Pennsylvania Letter responded, we believe, to concerns raised by the City of
Philadelphia and the Commonwealth of Pennsyivania about the proposed Conrail
Transaction and its impact on state and local economic development, jobs, railroad
capital investment and corporate citizenship. The feared adverse impacts that formed
the basis for those concems, of course, have not come to pass, as the Conrail
Transaction has resulted in extraordinary levels of railfoad capita} investment throughout
Pennsylvania and continued involvement by the Norfolk Southern and Conrail in the life
and business of Pennsylvania and the City of Philadelphia.

' Inote that on April 26, 2004, the Commonwealth of Pennsylvania’s Department of

Community and Economic Development filed writien comments in the Conrail General Oversight
Proceeding. Although this lenter docs not respond directly to those comments, many of the points
raised in this letter relatc to matters raised by those comments.

Operating Subsidiary: Norfolk Southern Railway Company
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In addition, much has happened since the Conrail Transaction was approved.
Norfolk Southem successfully addressed the severe service disruptions that plagued its
operations in the initial period following Split Date. Norfolk Southern adjusted its service
delivery system and operating plan in several material ways. Norfolk Southern has now
developed the three hub intermodal network (Atlanta, Chicago, Harrisburg) that it
operates today. As part of that network, Norfolk Southern invested $31 million in
developing Rutherford Yard, an investment not anticipated at the time of the Conrail
transaction. Further, Norfolk Southern quadrupled capacity at Enola Yard outside of
Harrisburg as part of its modified carload routing effort. This newly designed intermodal
and carload network, together with the Thoroughbred Operating Plan (a combined effort
of Norfolk Southern's marketing, transportation, strategic planning and field operations
employees) and other service initiatives, has been instrumental in Norfolk Southern’s
move to a more scheduled and reliable service, with the benefits to our customers that
this implies. We have done this despite, and in part reaction to, the period of econormic
recession that struck our nation soon after the transaction was implemented. Norfolk
Southern has accomplished much on the operating side, while at the same time
implementing a significant adjustment to its work force.

Conrail has been transformed, as well, and for the better. As several parties
testified in Trenton, New Jersey on April 2, Conrail is performing safely, efficiently,
effectively and with a strong cooperative spirit. This is true despite the fact that Conrail is
now much smaller than even anticipated. The number of employees working for Conrail,
for example, has shrunk from 1,710 to just 1,306 over the past few years. The
composition of this workforce has been transformed as well, with reductions taken
throughout the Conrail organization — in the Detroit Shared Asset Arez, the North Jersey
SAA the South Jersey/Philadelphia SAA, and headquarters.

These changes were not anticipated in the Transaction. Instead, they have come
about through the application of business judgment in the management of the day-to-day
affairs of the railroad. These changes have had a positive impact on Norfolk Southern,
its customers and the economic welfare of the communities that Norfolk Southern serves.

Overall, Norfolk Southern believes that the concerns Pennsylvania and
Philadelphia raised in the Pennsylvania Letter have been addressed, any commitments in
that letter satisfied, and the aspirations and underlying spirit fulfiled. It is my hope that
the information provided in this letter will provide grounds on which you will concur. For
ease of reference, | will address matters as they appear in the Pennsylvania Letter.

L. Economic Development

In this section of the Pennsylvania Letter, Norfolk Southern committed to pursuing
"a public-private partnership to encourage rail-oriented industries to locate in Philadelphia
and across Pennsylvania.” As described in detail below, this partnership has developed
and been a success, and Norfolk Southern recommits to working with the State and the
City to encourage rail-oriented economic development.
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In the Pennsylvania Letter, Norfolk Southern committed to a direct payment of $10
miliion to the City of Philadelphia to help attract Kvaerner shipbuilders to locate at the
Philadelphia Navy Yard and the Philadelphia Naval Business Center ("PNBC"). As you
have observed, that commitment has been fulfilled. The investment has paid off for the
City both in terms of jobs and economic development. The investment has helped bring
over 900 jobs to the City. Further, Kvaerer Philadelphia Shipyard recently noted that it
has begun laying the keel for the third Jones Act ship to be constructed in the shipyard
and a solid re-emergence of shipbuilding to the area following a thirty-year hiatus.

Norfolk Southern committed to expend a minimum of $15 million for rail-served
economic development programs in Philadelphia and across the Commonwealth. That
investment was to focus on “land acquisition, facility construction and rail infrastructure
installation” on the PNBC. In September of 2001, Norfolk Southern announced its
intention to construct a new intermodal terminal at the PNBC. That Navy Yard Terminal,
to be constructed at a cost estimated at the time to total at least $16 million, is now under
construction and estimated to be completed and open for business iater this year.
Norfolk Southem worked with the Delaware River Port Authority of Pennsylvania and
New Jersey (‘DRPA”), the Philadelphia Authority for Industrial Development ("PAID"),
and the City of Philadelphia in order to ensure that this project, hailed by the PIDC as
bringing direct and indirect economic development and jobs to the PNBC and the region,
was progressed.

Norfolk Southern committed to providing, and had available to provide, industrial
development seed money to enable new potential rail customers to locate in the
Philadelphia area and across the State in exchange for contractuat obligations for
acceptable levels of rail business. Norfolk Southern anticipated that this industrial
development effort could reach $25 million, and that the then-vibrant economy would
foster significant new rail traffic at levels that would justify such an industrial development
effort. The dramatic downturn in the economy prevented this from happening.

That economic downtum no doubt contributed to the fact that the Governor's
Action Team and the Department of Community and Economic Development ("DCED")
oniginated only a few requests for the funding described. Even so, some of the proposals
that did originate from the Govemor’s Action Team, the DCED or the PIDC did not qualify
for consideration. | present two particular examples.

The first example is a request for Norfolk Southern funding for a new truck-rail
transfer facility (Safe Handling, Inc.) in Western Pennsylvania outside of Pittsburgh, a
request that arose from the Governor's Action Team. That rail-truck transfer facility
enables a Canadian National — Wheeling and Lake Erie traffic flow to directly compete
with Norfoik Southern services in the Pittsburgh markets. This, of course, is not the type
of industrial development effort that Norfolk Southern could be expected to support.
Further, Norfolk Southern funding for that project wouid not - indeed could not — be
provided "in exchange for contractual obligations for acceptable levels of rail business.”
The Safe Handling facility was constructed without Norfolk Southern funding involvement.
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Most of the funding for the facility came from the federal Transportation Enhancement
Act.

The second example is a PIDC reguest to partially fund the acquisition of real
estate with the hope that in the future some rail-service shippers might relocate to that
property. That proposal involved much speculation and no contractual obligations for
acceptable levels of rail business.

The economic downturn also adversely affected Norfolk Southern's efforts to
develop new industries and new investment in Pennsylvania. Notwithstanding that fact,
Norfolk Southern has invested heavily in infrastructure and industrial development
throughout Pennsylvania, be it in new industry or enhancement of existing industrial
facilities. Norfolk Southern has provided substantial funding for rail-related infrastructure
at the Bailey mines, Homer City transloads and the new route into Keystone
Conamaugh's power plant. Norfolk Southern has provided industrial development funds
for Schmalbach Lubeca Plastics, Sun Company, R.R. Donnelley & Sons, Fitmtech,
FabriKal, Wolf Lumber, and Novolog, and Norfolk Southern's expansion of facilities in
Harrisburg and Bethlehem. Further, Norfolk Southern service initiatives and reliable
service have brought other industrial development to Pennsylvania — two good examples
are the new ConAgra Foods temperature controlled distribution warehouse that located in
Emigsville, PA and the Elk Corporation (a roof shingle company) facility that located in
Myerstown, PA. Norfolk Southern will continue to make industrial development
investments that make business sense and to the extent that funding is available.
Norfolk Southern is committed to industrial development in Pennsylvania.

Further, the public/private partnership sought by Pennsylvania has resuited in
several service initiatives of importance to the Pennsylvania business community. One
significant example is the Norfolk Southern partnership with the Commonwealth of
Pennsylvania and Northeast Freight Transfer to develop a guaranteed on-time intermodal
service between Chicago and Taylor Yard in the Scranton/Wilkes Barre area that was
announced last July. This service, of course, builds an the guaranteed on-time premium
service initiated in conjunction with BNSF announced in November of 2002. The only
Northeast origin or destination that qualifies for that premium service is Philadelphia.

The Pennsylvania Letter states that “The City of Phitadelphia, though the PIDC,
and Norfolk Southern plan to execute a Development and Marketing Agreement that is
being developed for the PNBC.” That letter also states that. “The Delaware River Port
Authority and Norfolk Sauthern plan to execute an agreement that is being developed for
the location and operation of Norfolk Southern's intermodal terminal ... at the AmernPort

Intermodal Terminal." Itis Norfolk Southern’s understanding that the Navy Yard Terminal
agreements suffice.

The Pennsylvania Letter discusses the State's approval of certain ISTEA
expenditures. This has been accomplished.
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1I. Jobs

The Pennsylvania Letter set forth several Norfolk Southern job creation goals.
Initially, it was thought that there would be a Mid-Atlantic Regional headquarters located
in Philadelphia, which would consist of 75 employees, including a Regional Vice
President. Further, there was a goal of 150 new rail-related jobs created as a result of
Norfolk Southem’s commercial and operational activities in the Philadelphia area during
the three years after STB approval.

As was anticipated by the Pennsylvania Letter, the Norfolk Southem Mid-Atlantic
Regional headquarters is located in downtown Philadelphia. | head that office, originally
(as mentioned in the Pennsylvania Letter) as a Regional Vice President, and now as
board-elected Vice President of Corporate Affairs and a member of the senior
management team of Norfolk Southern.

As is described in more detail in the following section, the basic operating plan for
operating the Norfolk Southern system has migrated and developed significantly from
that set forth in the Application and that which formed the aspirational projections set
forth in the Pennsylvania Letter. At the time of the Application, the operating plan was
based, in pant, on Philadelphia being the center for Norfolk Southern'’s efforts to convert
north-south traffic back to rail. That effort is now centered in Harrisburg, one of the three
hubs in the new Norfolk Southern system. Therefore, many of the positions anticipated
to have been located in the regional headquarters in Philadelphia are now located there.

Notwithstanding that fact, Norfolk Southern anticipates that the new intermodal
facility and the possible new automobile distribution facility located at the PNBC will
create a significant number of new rail-related positions in the community — both through
direct employment at the facilities and serving the same. According to 2 PIDC news
release. “Once up and running in 2004, the Norfolk Rail Yard should generate 500 to
1,000 jobs....”

The Pennsylvania Letter stated that Philadelphia will remain as the headquarters
for Conrail. Conrail's headquarters is located in downtown Philadelphia. As has been
discussed above, though, the fundamental nature and size of Conrail is substantially
different than that anticipated. The administrative and headquarters staff that at one time
was anticipated to be 350 people throughout the Detroit-New Jersey-Pennsylvania
system has now been effectively transformed into a much smaller group. Interim
arrangements have many of this group located at Mt. Laurel, New Jersey.

III.  Capital Expenditures

This section of the Pennsylvania Letter is primarily informational, setting forth the
overall capital improvement expenditures anticipated by Norfolk Southern for the
Commonwealth of Pennsylvania. Cenain of these expenditures were targeted for
Philadelphia, as Norfolk Southern anticipated that Philadelphia would be instrumental in
the effort to capture the north-south traffic that had largely been ignored by Conrail prior
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1o the Conrail Transaction. Of course, the decisions as to the precise mix and timing of
capital expenditures is something that to be made in light of the circumstances following
the transaction, including the then-current economic and business climate, the railroad’s
success of capturing and sustaining business, developments to the operating ptan to take
into account factors from throughout the network, and changes in operating philosophies,
all of which are necessary in order to permit the railroad to develop and become a more
efficient carrier.

One capital expenditure anticipated for the Philadelphia area - a Triple Crown
facility — has instead been located in Bethlehem, PA. Norfolk Southern anticipated using
the Northeast Corridor ("“NEC") through Philadelphia as a primary route for the traffic that
would use the Triple Crown facility. Charges for use of the NEC, however, have proven
excessive, and Norfolk Southern is only permitted onto the route on a limited basis and
generally only during the overnight window. From an operational and business
standpoint, these factors forced the facility to be relocated to Bethlehem, where it is now
a success with full capacity to accommodate the current traffic needs.

A second capital expenditure anticipated for the Philadelphia area that is listed in
the Pennsylvania Letter — the intermodal facility — is now under construction at the PNBC.
The initial $10 million investment for the site has now been revised upwards substantially,
as that investment will be more on the order of $16 million.

A third capital expenditure anticipated for the Philadelphia area — the automotive
facility — is currently on hold pending the acquisition of sufficient business to justify the
construction of such a facility. Norfolk Southern has optioned property in the PNBC in
Philadelphia primarily for this facility, although the size of the potential facility has had to
be reduced because PIDC wanted for other purposes much of the land that was
dedicated for this facility. If this facility becomes a reality, additional rail-related
employment is expected to result.

The Pennsylvania Letter also describes a capital expenditure for a track
connection at Zoo interlocking that was mentioned in the Norfolk Southern operating plan
submitted in its Application to the STB. This track reconnection project woulid permit
trains traveling on the NEC to bypass the Amtrak 30" Street Station through the use of
the High Line as in the pre-Conrail past. This project likely would be valuable should
substantial north-south NEC develop. Norfolk Southern had anticipated this traffic, but
extraordinary NEC trackage rights charges and a constrained operating window has
forced much of this traffic to move through Harrisburg. Norfolk Southem is working
diligently to develop one line of traffic for movement along the NEC — traffic largely
consisting of movements for UPS — but Amtrak has permitted that movement to be made
through the 30™ Street Station. At this time, the Zoo interlocking expenditure is
unnecessary and the scarce capital doliars that would go to that project are being used
elsewhere on the Norfolk Southern system.
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IV.  Passenger Rail

In this section of the Pennsylvania Letter, Norfolk Southern, the City and the
Commonwealth agreed to recommend to Conrail and SEPTA that the existing Trackage
Rights Agreement be extended for five years. Further, Norfolk Southern agreed to
negotiate an extension of SEPTA service on the Harrsiburg and Marrisville lines, as well
as other issues. This has been accomplished.

V. Corporate Citizenship

Conrail had several philanthropic commitments as of the time of the Pennsylvania
Letter, and one concern raised and addressed was the fulfiliment of those commitments.
These commitments were fulfilled.

Norfolk Southern believes that it is an active participant in civic and charitable
affairs in Philadelphia and throughout Pennsylvania. We do so directly through charitable
giving and indirectly through, for example, my participation on various boards and
committees. Norfolk Southemn and its emplayees continue to contribute 1o the United
Way and other national and local charities.

Norfolk Southern is involved in developing the community in other ways. As an
example, Norfolk Southern has made contributions to the development of the performing
ans in Philadelphia. Another notable example is the contribution of significant time,
management and money to the much anticipated 150" anniversary of the Horseshoe
Curve, which Norfolk Southern is sponsoring in conjunction with Osram Sylvania and the
Railroaders Memorial Museum of Altoona, PA (itself a recipient of Norfolk Southern
funds). Norfolk Southern is providing $200,000 to The Gettysburg National Battlefield
Museum Foundation 1o help fund a new museum and visitor's center near Ziegler's
Grove and Cemetery Ridge.

Norfolk Southern recognizes that it is an important member of the local
communities in which it is located, throughout Pennsylvania and elsewhere on its 21,000
mile system. It takes that role very seriously.

VII. Reguolatory Review

The Commonwealth of Pennsylvania and the City of Philadelphia was to file
written statements of support for the Conrail Transaction with the STB. Norfolk Southern
appreciates the fact that this was done.

Norfolk Southern recognizes that future business in the State is vital to the
railroad's continued success, and further recognizes that the railroad has an active role in
contributing to and shaping that future.
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Therefore. this letter closes, just as the Philadelphia Letter closed, with a reiteration of
Norfolk Southern's intention to continue to work closely with the City of Philadelphia and
the Commonwealth of Pennsylvania.

Sincerely,

~

H;;;; Lewls

cc:  Peter Longstreth, PIDC
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Assistant Vice President

RE: 42161-0071
October 29, 2003

M. David Yeager
Dircctor

Governor’s Action Team
100 Pine Strect, Suite 100
Harrisburg, PA 17101

Dear Mr. Yeager:

This will follow up on our recent conversation regarding the desire of CSX to have vertain
purchases of railroad property by the Philadclphia Regional Port Authority (PRPA)
gualify as cligible under an Economic Development Fund to which CSX had committed
funds at the time that Conrail was purchased.

As background, in 2002 CSX sought to have a 44 acre parcel of land that it owned in Sovth
Philadelphia rezoned from industrial to commercial to permit the development of a new
JKEA apd other retail establishments to serve the South Philadelphia community. The
PRPA felt that this rezoning would remove from the Port Zone valuablc industrial tand
nccded to allow the Port to expand. In cxchange for the Port’s support of the rezoning,
CSX agreed to convey to the Port a pier fucility that it had acquircd from Conrail. It also
agreed fo szpport the Port in its cffoxts to acquire additional lands and a second pier from

~ Conrail. Becausc the Port did not have the rcsources to acquire these properties, CSX
offered to apply to the Governor’s Action Tcam to allow the Port to usc the remaining
funds in the $5 miltion CSX economic development commitment to be uscd as credits
apainst real estate purchased from CSX and Conrail.

The PRPA has the primary responsibility to support and grow the port activity in the Port
Zoue which includes Philadelphin, Bucks and Delaware counties. The purchasc of the C$X
and Conrail parcels will allow the Port to cxpand on several differcnt fronts which will be
discussed individually below. They are particular crucial to the Port because these sites are
primarily located south of the Walt Whitman bridge which has superb rail access, is in
close proximify to the Intermodal transfer facilities and there is no air draft restrictions a8
it rclates to vessel’s vertical clearance of the bridge. Alf of the properties are shown on the
attached aerial map.

Pier 122 and 124;
These piers, owned by Conrail and CSX respectively, are the only bulk handling piers in

Philadelphia, one designed for import and one for export. The export facility desigoed to
handle coal has not been in nse for almost 20 years and the import picr is marginally used
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due to requisite improvements to the infrastructurc. Both facilities are rail served and arce
contigmous. Acquisition of these piers wonld also provide the Port the option to pursue ¢wo
opportunities, (1) maintaining and upgrade the existing pier structures and market them to
the international bulk cargo market or (2) create a new facility by filling between the two
piers and the adjacent land owned by the Coremonwealth to create a marginal pier, a more
modern and efficicnt way of handling the demands of commercial shippers and the Iong
term obligations of a Strategic Military Port. The plan attached illustrates this potential
and is shown as Southport Devclopment.

With rcgard to this later project the PRPA is currently assessing environmental,
epgineering and cconomic issues. They have engaged a marine engineering firm, a port
planning consultant and an economic analysis consultant to evalnate scveral options, the
largest of which would create a new marinc terminal with 39 acres and 2000 linear feet of

marginal berth.

Pier 122 is supported by an approximate 20 acres of Jand which is connected 1o the Pier by
a convcyor and bas been traditionally used to stockpile imported bulk commaodities, This
storage is essential to any import operation of bulk materials to facilitate the transfer from

vessel to rail or truck.

Whiskey Yard:

This 29 acre parcel of land owncd by Conrail is currently vacant hut was previowsly used
1o support the former Publicker distillery. Across Delaware Avenue from the Packer
Avenue Marine Terminsl, the Port’s primary container facility, this land is essential for
this facility to grow. Recently designated as a Strategic Military Port, nmuch of the existing
Jand carrcntly uscd for storage of containers will need to be utilized to support military
movements. The Whiskey Yard offers the most convenient and practicul to continue the
container opcrations and support the military in the short term. The yard also offers the
flexibility of increasing the area for automobile storage yard due to its proximity to the Pier

98 Annex.
Savage Yard:

This too, is a vacant 12 acre parcel of land which is adjacent the Port’s Pier 98 Anney, its
import automobile operations. The current facility is often considered less competitive than
the ncighboring Port of Wilmington because it is not large cnough to handle current
demands, The acquisition of this land would allow for the expansion of the Facility and
increase the Port’s competitive position. The combination of Whiskey and Savage Yurds
would also allow the Pier 98 Annex to expand to 100 acres, a minirnum threshold
requirement for handling large international antomobile accounts,

The acquisition of these parcels would allow the Port to expand in several different areas
included breakbulk, bulk and containcrized cargo for commercial and military customers.

The CSX commercial dc\\?elopmcnt is aniicipated to create over a thousand new jobs in
South Philudelphis and add over a million dollars to the City’s tax base. The port
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cxpansion has an even greater economic impact on the local community. The expansion
would generate approximately 5.6 million tons of additional port (raffic creating almaost
4,000 direct, new jobs and over 2,300 induced and indirect jobs. Tt would also spin off
benefits of increasing personal income by $325 million, business revenue by $443 million
and creating additional 333,627,000 in additional State and Local 1axes.

If you have further gquestions about this proposal, [ would be happy to arrange for a
meetipg with the PRPA so that this project could be discussed in greater detail.

Sincerely,

ettt

vin Hurley

CC: Mr. Robert Blackburn
Pennsylvania Regional Port Authority
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2 North Charles Street, 11** Floor
Baltimore, Maryland 21201

3 (410) 613-6156
* B FAX: (410) 613-6151
REAL PROPERTY Kevin_Hurley@CSX.com

D. Kevin Hurley
Assistant Vice President

December 22, 2003

Mr. David Yeager

Director —-Governor’s Action Team
100 Pine Street, Suite 100
Harrisburg, PA 17101

ol

Dear Mr, Yedger:

This will respond to your recent request for an update on commitments made by CSX to the State
of Pennsylvania and City of Philadelphia in correspondence dated October 21, 1997 from then
Chairman, John Snow.

The letter addressed several areas and, for consistency sake, I will follow the same format.

Economic Development

A. CSX has provided $10 million in investment to supplement the public effort to attract Kvaerner
ASA to the Philadelphia Navy Yard.

B. CSX has committed to invest a minimum of $1 million per year over five years for rail served
economic development programs. To date, the following expenditure has been made with the
approval of the State:

PIDC: $40, 000 for upgrade and maintenance of PIDC trackage in its Northeast Philadelphia
Industrial Park.

It is the balance of this fund that is requested be applied as credit to certain railroad land
purchases in South Philadelphia by the Philadelphia Regional Port Authority. The credits would be
applied only to land owned by CSX or Conrail and if these transactions are consummated, the
committed funds would be exhausted.

C. CSX committed to establish a customer incentive program making $2 million available for each
year for five years for land acquisition, facility construction and installation of rail sidings in
exchange for contractual obligations for certain levels of rail business. The following funds have
been expended under this program:

U. S. Gypsum: $349,254 for the construction of two yard tracks in the CSX Aliquippa
Yard to support industry.
U. S. Gypsum: $200,538 for the installation of two sidetrack turnouts to serve the plant.

The U. S. Gypsum expenditure was instrumental in locating this industry in Western Pennsylvania
with $140 million in new investment and 250 new jobs.



D. CSX and the City of Philadelphia through the Philadelphia Industrial Development Authority
have developed a joint marketing plan, a copy of which is attached.

E. CSX and the Delaware River Port Authority have entered into a lease agreement providing for
DRPA’s Intermodal terminal on CSX property in Greenwich Yard.

F. The Commonwealth and CSX were successful in receiving federal funds for clearance
improvements on the West Trenton line from Philadelphia to the New Jersey border.

Jobs

After the.merger of Conrail into CSX and Norfolk Southern Railway, the remaining Conrail
operations remained headquartered in Philadelphia. CSX did establish a new regional office
presence in Philadelphia with law department, corporate communications and facilities

management personnel.

Capital Expenditures

The new Intermodal facility at Greenwich Yard was constructed and is in opcration at an
estimated cost of $20 million.

The track connection at Eastwick Interlocking was completed.
The proposed siding known as Belmont Siding was constructed.

Passenger Rail

CSX and Conrail continue to work with SEPTA to ensure on-time passenger and freight
operations. The SEPTA Trackage Rights Agreement was extended on a renewable basis.

Civic and Charitable Giving

All of Conrail’s pre-merger philanthropic commitments were met and CSX and Conrail continue
to be active members of the communities in Pennsylvania in which they locate.

1 enjoyed meeting you today and hope that this information gives you a better understanding of
CSX’s commitment to Pennsylvania and the City of Philadelphia.

Sincerely,

Al
D. Kevin Hurley




COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF COMMUNITY AND ECONOMIC DEVELOPMENT
HARRISBURG, PA 17120

OFFICE OF SECRETARY

March 10, 2004

Mr. D. Kevin Hurley
Assistant Vice President
CSX Real Property

Two North Charles Street
11" Floor

Baltimore, MD 21201

RE: Letter Agreement between the Commonwealth of Pennsylvania, City of
Philadelphia and CSX Corporation dated October 21, 1997

Dear Mr. Hurley:

I am writing in response to your request that the Commonwealth of Pennsylvania, in
partnership with CSX Corporation, accept the funding of the remaining balance of the Economic
Development Fund as described in the above referenced agreement.

Accordingly, we understand based on your correspondence to David Yeager dated October
29,2003 and December 22, 2003 that CSX would like to apply the remaining balance of funds in
the amount of $4,960,000 toward the acquisition of land purchases in South Philadelphia by the
Philadelphia Regional Port Authority. This amount would be applied only to land owned by CSX
or Conrail and if these transactions are consummated, the committed funds by CSX would be fully
funded. Therefore, T accept this expenditure under the terms of our letter agreement.

Sincerely,

L

Dennis Yablonsky
Secretary

Cc: David Yeager ™
Terry Newburger
Brian Ross
James T. McDermott, Jr.
Brian Preski
Roy Kienitz
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Revived shipyard set to christen 2d
vessel

Kvaerner hopes to make such milestones routine.

By Henry 3. Holcomb

Inquirer Staff Writer

The Kvaerner Philadelphia Shipyard, on the site where the Navy once built and repair
warships, will christen its second ship this afternoon.

It will be a smaller ceremony than the one last July in which Gov. Rendell and other d
celebrated the first ship built here in 31 years.

"We want it to feel more like a routine event," said David E. Meehan, president of the
standing alongside the vessel, the Maunawili.

The yard already is at work on its third cargo ship, which is 60 percent finished, and
delivered next month so work on a fourth vessel can commence. The yard could soon
christening two cargo ships a year.

The productivity of the yard's nearly 1,000 workers on the second ship was more tha
better than on the first. On the third, it is 20 percent better than the second, Meehan
means quicker work with fewer mistakes.

"We're getting better every day," said Gary Gaydosh, president of the union Metal Tr

Meehan said the yard needed further improvement to be competitive with more expe
shipbuilders but was gaining the confidence of its European owners.

"We told them seven months ago that we would launch this ship May 15," Meehan sa
day the vessel floated from the dry dock where final assembly took place. "And we di

By summer's end, the ship christened today will join the yard's first ship, the Manuka
cargo between the West Coast and Hawaii for the venerable Matson Navigation Co. T
on its 21st voyage, is due in Los Angeles tomorrow.

Both ships are 712 feet long, built to carry cargo in truck-size containers, and powere
38,700-horsepower diesel engine.

7/27/2004
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They cost Matson $115 million each, including financing and construction oversight co
with the $160 million it paid 13 years ago for a similar vessel built in San Diego.

Matson calls the Manukai the most efficient ship in its 12-vessel fleet. "It has perform
We've done a series of performance tests since it went into service last October. It sc
all areas," spokesman Jeff Hull said.

There have been no mechanical failures, he said.

When the Maunawili is delivered next month, Meehan's staff will step up efforts to sig
for the third and fourth ships.

The shipyard is an economic development partnership between Kvaerner A.S.A., a No
conglomerate, and the Commonwealth of Pennsylvania, signed in late 1997 by Gov. T

The commonwealth, with help from federal and local governmental units, has investe
in construction and job-training funds.

Kvaerner built and operates the commercial shipyard on the site of the Philadelphia N
which closed in 1996, after spending final years overhauling aircraft carriers. The new
European technology - building ships in modules, indoors, with assembly-line efficien

subcontractors for specialized work.

These modules become full-width sections, called grand blocks, which are then hoiste
dock by the towering blue crane that has become a South Philadelphia landmark.

The Kvaerner-Pennsylvania partnership has endured a series of economic storms. In
Kvaerner management that signed with Ridge was ousted in a hostile takeover. The n
quickly put all 14 of the firm's shipyards, including Philadelphia, up for sale.

But before Philadelphia and other big yards could be sold, Kvaerner was hit by anothe
takeover. In 2001, Kjell Inge Roekke, a Norwegian entrepreneur and successful shipb
control.

Roekke went on to invest more than $200 million the Philadelphia yard.

At the time he took over, Roekke was flying high, jetting across oceans in his persona
airliner. Since then impatient creditors and larger-than-expected management and ac
problems acquired with Kvaerner have tamed his lifestyle.

He has been forced to sell the airplane and other assets. He has divided his empire in
companies, offering shares to the public to reduce debt. One is the oil industry engine
components of Kvaerner. The second includes profitable shipyards, including Kvaerne
yards and his Aker yards.

The third is a holding company, which owns the yard here, which is not expected to t
until after its fourth or fifth ship. Roekke owns most of the holding company, which in
majority share of the other two.

Waves of uncertainty have discouraged firms from moving to Philadelphia to become
subcontractors, diminishing a key component one of the yard's anticipated impact on

7/27/2004
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economy.

But that could soon change.

There is a need for more than 30 tanker and container ships to replace older, deterio
that carry cargo between U.S. ports, and the federal Jones Act requires them to be A

The other large domestic yards are built around military work.

The average age of the Jones Act fleet is 25 years. Many are still powered by steam a
condition.

Contact staff writer Henry J. Holcomb at 215-854-2614 or hholcomb@phillynews.com.
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PIDC has closed 4600 individual transactions in Philadelphia with a combined project costs of over $10 bil

News

Monday. October 28, 2002
By Lorraine Gennaro

Construction of a $16-million rail facility at the former Navy Yard is under
way

If the Philadelphia Industrial Development Corp. and the Delaware River Port
Authority get their way, a phoenix will rise yet from the ashes of the old Navy Yard.

That phoenix was one step closer to taking flight with a press conference and
groundbreaking Monday for the new Norfolk Southern Rail Yard at the eastern end
of the expansive Navy Yard, now known as the Philadelphia Naval Business Center.

Officials from the PIDC, DRPA and Norfolk Southern delivered the big news while a
bulldozer idled in the background of Mustin Field Naval Air Station, the site on
which the railyard is being buiit.

The $16-million intermodal rail facility, capable of handling 60,000 lifts annually,
will occupy about 50 acres at the former air station. It will aid in the movement of
containerized domestic and international cargo from ships calling on the Ports of
Philadelphia and Camden, as well as railroad cars and trucks entering the region.

With the addition of Norfolk Southern, Philadelphia will be the only major city on

http://www.pidec-pa.org/mewsDetail.asp?pid=25
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the East Coast with three Class-1 railroads: CSX, CP Rail and Norfolk, noted DRPA
chairperson Manny Stamatakis. Class-1 railroads allow the maximum height and
width for trains passing through.

Citing the importance of transportation to Philadelphia and the surrounding region,
Stamatakis said more than 70,000 jobs in the area depend on cargo coming into
this region.

"If we can get the cargo to come into our port, then we can get the cargo out to the
channels," he said. "This [Norfolk facility] is another instrument in connecting the
port to international terminals.”

Once up and running in 2004, the Norfolk Rail Yard should generate 500 to 1,000
jobs, Stamatakis said.

Norfolk Southern Corp. is one of the country's leading transportation companies. Its
Norfolk Southern Railway Co. subsidiary operates approximately 21,500 route miles
in 22 states, Washington, D.C., and Ontario. It is the nation's largest rail carrier of
automotive parts and finished vehicles.

The DRPA acquired the local property from the PIDC, which is managing the city's
redevelopment of the former Philadelphia Navy Yard into a commercial and
industrial business park. Stamatakis said the DRPA loaned Norfoik Southern funds
for construction of the facility. After the railyard is compiete, Norfolk Southern will
repay the loan over a 20-year period.

Craig Lewis, vice president of corporate affairs for the Virginia-based rail company,
admitted Monday he had been "fearful" the deal would never come to fruition
because of the many challenges facing his company, including the ailing economy.

But now that the project is on solid ground, he is more optimistic.

"The Navy Yard terminal improves the competitive balance between freight
railroads servicing the Philadelphia region and strengthens Norfolk Southern's
position as the premier intermodal rail carrier in the Eastern United States," said
Lewis.

The official called the deal another piece of the puzzle in fully utilizing the Naval
Business Center.

PIDC president Peter Longstreth said the Norfolk Southern Railyard will usher in
further revitalization at the former Navy Yard.

"This is just one of many projects. It's a very exciting future,” he said.

The PIDC has selected Liberty Property Trust to develop a 60-acre parcel of ground
near the main entrance to the Navy Yard, said PIDC senior vice president John S.
Grady Jr.

Preliminary plans call for construction of a proposed 1.1-million square feet of office
space over a 10-15 year period, said Grady.

Since the PIDC acquired the property from the U.S. Navy almost two-and-a-half
years ago, the focus has been on industrial development and the renovation of key

http://www.pidc-pa.org/newsDetail.asp?pid=25 7/7/2004
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historic buildings on the site, noted Grady.

"What this project will let us do is expand much more broadly into office
development to complement the existing industrial development that we've been
pursuing,” he said.

About 6,000 people currently work in the Navy Yard, half of whom are Navy
personnel, Grady said. The other half are employees of the nearly 35 companies
housed in the complex.

To augment future development, Grady said the PIDC has been investing in
utilities and the road systems of the expansive Navy Yard.

Two historic buildings on South Broad Street are currently in the process of being
renovated for office use. One 30,000-square-foot structure will be available for
occupancy later this year, while a 50,000-square-foot property will be ready in
2003.

Additionally, Grady said some older buildings in the yard are being demolished to
make way for future development.

"It's all part of an effort to begin to attract more of an office base to complement
the industrial base already there," said Grady.

Reprinted from "South Philly Review.Com"

© 2003 PIDC All rights reserved.
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Philadelphia Industrial Develapment Carporation

Peter S. Longstreth
Presidant

April 11,2002

Mr. David W. Hemphill

Assistant Vice President

Industrial & Economic Development
CSX Transportation

6735 Southpaint Drive,

South Building II, S/C J607
Jacksonville, FL 32216

RE: Economic Development Projects for CSX/Neorfolk Southern Funding
™
Dear Mr. Hemphill: (2

As you know, on October 21, 1997, Pennsylvania Govemor Ridge and Philadeiphia
Mayor Rendell received letters from the presidents of CSX and Norfolk Southern relating
to their Conrail acquisition and offering various commitments conditioned on Surface
Transportation Board approval of their acquisition, which has occurred.

In October, 2001, I communicated to Steven Morgan, Director of Governor Ridge’s
Action Team, requesting a joint Commonwealth-City effort to secure CSX/NS funding
for two rail infrastructure projects needed in Philadelphia.

These included a height clearance improvement project in Northeast Philadelphia, to
lower the Conrail Bustleton Branch below the Willits Road overpass, and the
replacement of 1,200 ties on the PIDC Northeast Philadelphia Airport Industrial Track.
Since Ocrober, the shipper requiring the clearance improvement has ceased operations.

We have received the attached Norfolk Southern response to Mr. Morgan, offering to
revisit the clearance project should a new shipper locate beyond the Willits Road
overpass that could benefit from this project, and offering PIDC $40,500 representing one
half the cost of the tie replacement project.

2600 Centre Square West 1500 Market Street Philadeiphia PA  19102-2126
215.496.8020 FAX 215.977.9618 e-mail info@pidc-pa.org



Mr. David W. Hemphill
April 12, 2002
Page Two

‘We have not received a response from CSX, and on bringing this matter to the attention
of Mr. Michael Brimmer, he requested that 1 direct our request to you. I request that you
also commit to have CSX revisit the clearance project later, and that CSX commit to half
of our tie replacement project. Iam also attaching brochures on the vacant rail-served
property whose owner originally requested the clearamce improvement project.

If you have any questions or would like to discuss this further, please do not hesitate to
contact me at (215) 496-8172.

Sincerely,

zcl

EDWARD W. DUFFY
Vice President

EWD:mmce

cc: M. Brimmer
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NORFOLK

SOUTHERN

Norfolk Southem Carporation Rogar M. Bannatt
Industrial. Development Department Director

4600 Dser Path Road. Suite 202 Industrial Development
Harrisburg, PA 17110

717-541-2230

717-541-2435 fax
rmbennet@nscorp.com

March 15, 2002

Mr. Steve Morgan

Director

Governor's Action Team
Commonwealth of Pennsylvania
100 Pine Street, Suite 100
Harrisburg, PA 17101

Dear Mr. Morgan:

On February 28" | received additional information from Mr. Edward Duffy, Vice
President of PIDC, concerning the two projects referenced in your letter of
February 13™ requesting investment consideration by Norfolk Southern
Corparation.

Willits Road Clearance Project

The interest in exploring the possibility of increasing the clearance on the
Buselton Branch was initiated by RFDI the former occupant of the facility locaied
at 2701 Red Lion Read. Itis my understanding that RFD{ receivad
approximately 350 to 400 rail cars (primarily or entirely frozen french fries) in
2001, however | am only able to verify the traffic that Norfolk Southern handled
which was one car, CSXT handled over 99% of this customer’s rail business.
RFDI has now vacated the facility and the facility is currently listed for sale by
Colliers L&A (as information | have submitted this building to two potential
tenants). | have also reviewed the traffic of the other six customers on the line
to determine if there wouid be potential economic benefit to other customers and
the Railway if the clearance improvement project were to be undertaken. Based
an the commodities currently shipped or received by this group of customers;
the use of Plate F cars does not provide sufficient economic benefit to undertake
the project. Therefore, Norfolk Southern cannot agree to invest $900,000
toward increasing the clearance under the Willits Road overpass. However, if in
the future should a new industry locate beyond the Willits Road overpass that
could benefit from this project, NS would again consider making such an
investment based on the potential benefit to the industry and rail shipments
handled by the Railway.

Maintenance of PIDC Trackage NE Philadelphia Industrial Park

Based on the business that Norfolk Southern participates in with our existing
customers located in the NE Philadelphia Industrial Park, NS is agreeable to
providing $40,500 in funds to PIDC for the upgrade of PIDC owned trackage
within the park. | will contact Mr. Duffy to work out the details of this funding.

Operating Subsidiary: Norfolk Southern Raitway Company



Mr. Steve Margan
Director

Governor's Action Team
March 15, 2002

Page 2

[ appreciate your bringing these projects to the attention of Norfolk Southern and
we want to continue working with you to promote rail economic development in
Pennsylvania. Since assuming control of Conrail, NS has made over
$380,000,000 in investments in Pennsylvania. Flease feel free to contact me if
you have any questions about these two projects.

Sincerely,

L

Roger M. Bennett

Ce: Mr. Edward W. Duffy
Vice President
Philadelphia Industrial Development Corporation
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David W. Hemphill

Assigamt Vice Prewident
mdustial & Economic Development

May 15, 2002

Mr. Daniel J. Kennedy

Deputy Drrector for Operations
Governor’s Action Team

100 Pine Street, Suite 100
Harnisburg, Pennsvlvama 17101

Dear Mr. Kennedy:

Pursuant to procedures we established several years ago with your predecessor
Steve Kohler, relative to the CSX Economic Development Rail Customer Incentive
Program, [ am requesting that the Commonwealth of Pennsylvama, in partnership with
CSXT and PIDC, accept the expenditure of approximately $40,500.00 for the upgrade and
maintenance of PIDC trackage at the Northeast Philadelphia [ndustrial Park. You recently
received a stmilar letter from the Norfolk Southern Corporation relative to the same project
and CSXT is proud to also sponsor this project. Once we receive approval of this project
from your department, we will proceed to work through its implementation with Ed Duffy of
PIDC, looking forward to a quick and effective completion.

If you have any questions regarding this request, please feel free to contact me.

We look forward to continuing our close working relationship with the Action Team as we
address a very challenged economy and the many needs that our customers are placing upon

1ts rail service providers.
SmceW

DWH/sab
ce: Ms. Sharon W Disque M. J. Randall Evans Mr. Steve C. Thiencl
CSX Transportation CSX Transporaton CSX Transportation

Baltimore, Murvland Jucksonwille, Florida Balumore, Marvland
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David W. Hemphill

Assastant Vice Presdetu
{ndustrizt & Eoonumic Development

May 15, 2002

Mr. Edward W. Duffy, Vice President
Philadelphia Industrial Development Corporation
2600 Centre Square West, 1500 Marker Street
Philadelphia, PA 19102-2126

Dear Ed:

Sharon Disque and [ enjoved the opportunity of meeting with you last week to discuss a
number of subjects relarive to our working together in order to grow new customers for CSX
Transporation and PIDC.

One of the topics discussed was the maintenance of the PIDC trackage in the Northeast
Philadelphia Industrial Park. You shared with us the most recent cost estimate of upgrading this trackage,
which torals approximarely $94,000,00, an estimate submitted by Transratl, Inc. It is my understanding
that you are asking from CSXT to pay for $40,500.00 of that upgrade with Norfolk Southern providing an
equal share, and any difference made up by PIDC. Given the facts that CSXT customers will be positively
impacted by this project and safety of Crew Operations will be enhanced, CSXT is in support of this
project and is willing to contribute its fair share as noted above. This is subject to approval by the Director
of the Pennsylvania Governor's Action Team, which has co-responsibility with us in appraising projects
which utilize the CSX Economic Development Program.

We are pleased to be able to participate in this important project and do so in a true public /
private partnership with PIDC in order 1o encourage rail oriented industry to use and expand their
aperations and use of rail. Thank you for this opportunity and I will be sending a letter to the Governor’s
Action Team requesting its authorization 1o expend these funds immediarely.

[ look forward to seeing you again soon and thank you for hosting the wounderful Train Trip
around Philadelphia that everyone enjoyed last Thursday.

A drbhed

DWH/sub
e Mr Mike £, Drimmer Mz, Sharon W. Disque Mr. J. Randall Evans
CSX Transportation CSX Transporation CSX Transportation

Cranbury, New Jersey Baltimore, Marvland Jacksonville, Florida



COMMONWEALTH OF PENNSYLVANIA

OFFICE OF THE GOVERNOR
HARRISBURG
GOVERNOR'S ACTION TEAM
1C0 PINE STREET, SUITE 100
HARRISBURG, PENNSYLVANIA 17101
Tel: (717) 787-8199
Fax: (717) 772-5419 May 29, 2002

Mr. David W. Hemphill

Assistant Vice President

Industrial & Economic Development
CSX Transportation

300 Water Street

Jacksonville, FL 32202

Dear Mr. Hemphill:
The Governor’s Action Team accepts the expenditure of $40,000 by CSXT for

the upgrade and maintenance of PIDC trackage at the Northeast Philadelphia Industrial
Park. We appreciate your assistance 10 this impornant project.

Sincerely,

Do Kenrads

Daniel J. Kennedy
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF COMMUNITY AND ECONOMIC DEVELOPMENT
HARRISBURG, PA 17120

OFFICE OF SECRETARY

March 10, 2004

Mr. D. Kevin Hurley
Assistant Vice President
CSX Real Property

Two North Charles Street
11" Floor

Baltimore, MD 21201

RE: Letter Agreement between the Commonwealth of Pennsylvania, City of
Philadelphia and CSX Corporation dated October 21, 1997

Dear Mr. Hurley:

I. am writing in response to your request that the Commoanwealth of Pennsylvania, in
partaership with CSX Corporation, accept the funding of the remaining balance of the Economic
Development Fund as described in the above referenced agreement. ’

Accordingly, we understand based on your correspondence to David Yeager dated October
29,2003 and December 22, 2003 that CSX would like to apply the remaining balance of funds in
the amount of $4,960,000 toward the acquisition of land purchases in South Philadelphia by the
Philadelphia Regional Port Authority. This amount would be applied only to land owned by CSX
or Conrail and if these transactions are consummated, the cornmitted funds by CSX would be fully
funded. Therefore, Taccept this expenditure under the terms of our letter agreement.

Sincercly,
ﬁw %%
Dennis Yablonsky
Secretary
Cc: David Yeager ™ -

Terry Newburger

Brian Ross

James T. McDemmott, Ir.

Brian Preski

Roy Kienitz
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%x 500 Watar et
Jacksonville, FL 32202

TRANSPORTATION (904) 359-1742
Fux (904) 359-1077
Email: David_Hemphili@csx.com

David W. Hemphill
Assistant Vice President
Industrial & Economic Development

June 21, 2000
Mr. Steven L Kohler, Director
Govermnor's Action Team
Office of the Govermor
Commonwealth of Pennsylvania
100 Pine Street, Suite 100
Harrisburg, PA 17101

Dear Steve;

Pursuant to procedures we established last year to fund projects under the CSX Economic

Development Rail Customer Incentive Program, | am requesting that the Commonwealth of

Pennsylvania, in Partnership with CSXT, accept the expenditure of $200,538 for the installation of 2

tumouts to serve the U.S. Gypsum facility at Aliquippa, PA, under this Program. CSXT has recently

reached agreement with U.S. Gypsum, relative to these tumouts, and is in the process of installing
them so that we can immediately begin rail service to this new customer (see attachments).

We have now spent approximately $550,000 on economic development projects in
Pennsylvania, with the addition earlier of an expenditure of $349,254 for the purpose of building
additional tracks in our Aliquippa Yard to serve both National and U.S. Gypsum facilities. In total,
these two projects have invested $140 miilion and created 250 jobs for the state.

We look forward to working in partnership with the Govemnor's Action Team in order to incent
other customers to the Cormmonweaith. At this time there are a number of projects that we are
pursuing, although our plate is not as full as we would like. If you have anything that we can work
with you on that might be able to take advantage of this Incentive Program, please contact me or
CSXT’s local representatives, Germry Edwards in Westem Pennsylvania and Sharon Disque in
Eastern Pennsylvania.

We have a great paritnership with Pennsylvania and look forward to a brighter future

together.

Sincerely,
DWHi/sab !
Attachments

ec:  CSX Jransportation . ..
Sharon W. Disque Manager Industrial Development Baltimore, MD Phone - 410 /613 - 6263
Gerard F. Edwards Manager Industrial Development  Buffaio, NY Phone - 716 / 891 - 6054
Edward T, Tucker  Northeast Regional Director Cranbury, NJ  Phone - 609 / 409 - 2034
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COMMONWEALTH OF PENNSYLVANIA
OFFICE OF THE GOVERNOR
HARRISBURG

(JQVERNQR'S ACTION TEAM

100 PINE STREET, SUTTE 100

HARRISBURG, PENNSYLVANIA 17101

Tel: (717) 787-8199 July 6, 2000
Fax: (717) 772-5419

Mr. David Hemphill

Assistant Vice President

[ndustrial & Economic Development

CSX Transportation

500 Water Street - J855

Jacksonville, FL 32202 -

Dear Dave:

I am writing in response to your request that the Commonwealth of Pennsylvania, in
parmership with CSXT, accept the expenditure of $200,338 for the instailation of two tumouts to
serve the U.S. Gypsum faciliry at Aliquippa, PA. The funds would be provided under the CSX
Economic Development Rail Customer Incentive Program.

Upon review of your request, I feel that it falls within the spirit and intent of the
agreement that was reached between The Commonwealth and CXS in connection with the CSX/
Norfolk Southern acquisition of Conrail. Therefore, I accept the expenditure $200,538 from the
CSX Economic Development Rail Customer Incentive Program, as detailed in your June 28,
2000 lenter and attachments.

Sincerely,

S

Steve Kohler
Director

cc: John W, Snowv”
James Sheehan
Brad Mallory
Jay Pocler

bec:  John Brown
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Nerfolkk Southern Corporation
Law Department
Three Commercial Place

L . . John V. Edwards
Norfolk, Virginia 23510-9241 S e e o : General Attorney

Writer’s Direct Dial Number

(7s7) 8252838
(757) 533-4872 (FaX)

COMD, CO)

April 26, 2004
Via Fecsimile — 219-844-~3400

and U.S. Mail

J, Justin Murphy, Chief of Staff
Four City Consortiumn

6949 Kennedy Avenue, Suite E
Hammond, IN 46323

Dear Mr. Murphy:

1 amn responding to your letter of April 20, 2004, which inquires as to the future of the
relationship between Norfolk Southern and the Four City. Consortium after the termination of the
formal Conrail Transaction-oversight. Before responding directly to that letter, I want to thank
you and the Four City Consortium for the hard work, leadership and support that the Four City
Consortium has provided over the past few years to help make the Conrail Transaction a success.

The formal processes set forth by the Surface Transportation Board have worked in
forging a relationship that will outlast formal oversight. Both the railroad and the members of
the Consortiun have worked diligently at that relationship, and the once mandated process of
meeting and specific reporting has now evolved into a voluntary, informal and cooperative
process. We believe that the process works well to minimize the adverse effects on the
communities you represent, and we know that jt is of significant value to the railroad. Based on
your letter, I take it you would agree,

Your letter asks whether Norfolk Southern is willing to continue to be engaged in this
voluntary, informal and cooperative process, even after the end of formal oversight. Absolutely.
With regard to blocked crossings, we have in place a settlement agreement reached in December
2003, and we reiterate our intention to comply with that agreement. (Of course, we do not mean
for anything in this létferto be construed as modifying that agreement.) We believe it important
to attend meetings with representatives of the Four City Consortium on matters of mutual
concern, and to periodically provide information that may be of use in those discussions. We
believe the cooperative spirit that now characterizes our relationship can continue to provide
important benefits for each of us in the coming years.

-Since;

John V. Edwards
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Peter 1. Shudtz

Vice President-Federal Roguiotion and
Washington Counsel

Sute 560. Natlonal Place

1331 Penmsyivania Avenue, NwW
Washington, OC 20004

Phone {202} 626-4929

fax (202) 783-5929

Cell {804) 347-6492
Peter_Shudtz@csx.com

April 28,2004 -

J. Justin Murphy, Chief of Staff
Four City Consortium
6949 Kennedy Avenue, Suite E
Hammond, IN 46323

Re:  Surface Transportation Board Conrail Proceeding

Dear Mr. Murphy:

I thank you for your letter of April 21, 2004 concerning the scheduled termination
of the Surface Transportation Board’s five-year oversight period for the Conrail
Transaction. CSX believes that the Conrail Transaction has benefited the four cities of
East Chicago, Gary, Hammond and Whiting, Indiana, and we are very pleased that you
concur with that assessment.

In connection with the Conrail Transaction, CSX made a substantial capital
investment within the Chicago terminal aresa, including the Four Cities, to facilitate the
smooth and expeditious movement of freight rail traffic. This investment has
accomplished this goal, and has also reduced blockage of the many railthighway grade
crossings in the Four Cities area. In addition, pursuant to our October 26, 1998 and
January 3, 2001 Settlement Agreements, CSX made additional investments in the Four
Cities area to upgrade highway/rail at-grade crossing signal warning systems at specified
important crossings, committed funds for other safety improvements, contributed to the
Railroad Avenue grade separation project, and implemented a number of operational
improvements that have fiirther reduced grade crossing blockage and improved safety in
the Four Cities area. Moreover, CSX represcntatives have met and consulted with
representatives of the Four Citics on a regular basis regarding rail operations, real
property and economic development issues, and a proposed major infrastructure project
(the reconstruction of the elevated IHB/Conrail Dunes Park Branch).

We look forward to continuing our meetings and discussions, which have been
productive for many years without the need for any intervention by the Board. With the
passage of time, onr reporting and meetings may have become less formal, but they have
been no less beneficial. Even with the end of formal oversight, we will continue to meet
with the Four Cities to discuss matters affecting our rail operations and facilities in your
area. Continuing cooperation will serve the taterests of both CSX and the Four Cities.



Peter J. Shudtz
Vice President-Federat Reguiation and
wasnington Counsol

Suhte 560, National Ploce

1331 Pennsytvania Avenue, NW
Phone (202) 626-4929

Fax (202) 783-5929

Cell {804) 347-6492
Potor_Shudtz@cax.com

We will contact you shortly to discuss how we can best work together during the

next severul yeurs.

We appreciate your efforts over the last seven years as Chief of Staff, and the
cfforts of representatives of cach of the Four Cities, 10 ensure that the Conrail Transaction

benefited the citizens of northwest Indiana while providing the basis for a sound rail
transportation network in the castern United States.

With best regards.

Sincerely,

Vice President-Regulatory Affairs and

Washington Counsel
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V. RESOURCES WAREHOUSING &
CONSOLIDATION SERVICES, INC.

RWCS has had a long dialogue with the Board and with CSX and,
unfortunately, has not until now made it quite plain what it is that it wants. What

it wants is something that CSX never promised, and is under no duty to provide,

to RWCS.
In Decision No. 89, served July 23, 1998, the Board had the following to say

about RWCS:

RWCS 1s a freight forwarder that operates out of warehouse and
terminal facilities located in North Bergen, NJ, that are, and will
continue to be, exclusively served by the New York Susquehanna

& Western Railroad (NYS&W), owned by the Delaware Otsego
Corporation. In response to RWCS’ request that it be afforded equal
access to CSX and NS, applicants have stated that RWCS “will be
able to connect to NS via Passaic Junction off the Southern Tier on
the Conrail lines to be allocated to NS; and to CSX via a connection
to be built from North Bergen to Little Ferry.” CSX/NS-176 at 168.
On brief, RWCS indicates that, while it accepts applicants’ statement
that it will be provided the dual access it seeks, it is nonetheless
concerned that CSX and NS “have in fact purchased NYS&W and
are the co-owners.” RWCS-4 at 4. RWCS requests that we impose
a condition to ensure that the North Bergen-Little Ferry connection
1s built and that applicants take no steps to restrict its opportunity for
access to each of their systems. We will require applicants to hold
to the representations they have made to RWCS. (Decision No. 89
at 123; footnotes omitted.)

The Board was thus under the impression that RWCS was a freight
forwarder and presumably had, in that capacity, cargo to submit for shipment. It
turns out, however, that RWCS is not a shipper; in fact, it vehemently denies that it
1s a shipper - it has no cargo to submit for shipment to CSXT or to the NYS&W,

which is the only carrier physically serving it.



As to the “commitments™ made to RWCS of which the Board spoke, the
only commitments that were made in the course of the proceeding before the Board
which led to the Board’s analysis and disposition just quoted were the following,
contained in the Rebuttal Verified Statement of CSX’s witness John W. Orrison
at 128 (CSX/NS-177, Vol. 2A, at 599).° These commitments simply cover
the 1ssue whether there would be a physical ability for CSX to participate in
movements tendered for shipment by shippers at the intermodal facilities located
at RWCS’s property:

Resources Warehousing & Consolidation Services (RWCS) has
intermodal facilities located on the southern terminus of a north/south rail
line owned and operated by the New York Susquehanna & Western Railroad
(NYS&W). While RWCS can be served directly now, and in the future,
only by NYS&W, the CSX and NS Operating Plans will provide RWCS
with the dual access it seeks. NYS&W will be able to connect to NS via the
Passaic Junction off the Southern Tier on the Conrail lines allocated for use
by NS, and to CSX via a connection to be built from Bergen to Little Ferry.

The connection between CSX and NYS&W at Little VFerry Jjust mentioned

was in fact built.

By the first round (year 2000) of General Oversight filings, it started to

become evident that, unlike a freight forwarder, RWCS did not have cargo itself

® A similar statement was made in the narrative of the joint rebuttal,

CSX/NS-176, Vol. 1, at 167-68, as cited by the Board:

RWCS will be provided the dual access it seeks. Orrison RVS at 128.
It can only be served now, and in the future, by NYS&W. It will be
able to connect to NS via Passaic Junction off the Southern Tier on
the Conrail lines allocated to NS; and to CSX via a connection to be
built from North Bergen to Little Ferry. Id. at 128.



to tender to CSXT or its connections, and that only its customers had such cargo.

CSX brought the following to the Board’s attention in its August 3, 2000, reply
to the comments made by RWCS at that time that CSX had not lived up to its

commitments:

Resources Warehousing and Consolidation Services
(“RWC”). —RWC operates a small private intermodal terminal
in North Bergen, NJ, on the New York, Susquehanna & Western
Railroad (“NYSW”) and provides container yard and warehousing
services for international ocean carriers. See Decision [No. 89]
at 123. It complains that it does not have competitive intermodal
service from CSX despite representations that such service would be
established post Split. RWC also complains that CSX has refused to
meet to discuss service 1ssues.

CSX understands that the primary international ocean carrier
customer utilizing RWC 1s Hanjin which routes its Chicago/North
Jersey traffic via NS connecting to NYSW. CSX understands that
Hanjin utilizes NS’s Landers Yard intermodal terminal 1n Chicago
and has a service contract with NS.

The fact is that RWC does have access to intermodal service
provided by CSX Intermodal, Inc. (“CSXI”) with rail transportation
by CSXT, for its business. To the extent that RWC has container or
trailer business and wishes to utilize that intermodal service, it can
easily access any of the CSXI terminals at Little Ferry, North Bergen
and Kearny, all quite close to it in Northern New Jersey. As to direct
intermodal service at RWC’s own facility, CSX notes that the RWC
facility 1s a local station on NYSW. Therefore any direct service
involving CSX must be routed interline via NYSW and CSX. CSX
has met with NYSW to arrange post-merger joint-line intermodal
service to the RWC facility. Indeed, as a result of those arrangements,
a service proposal was made by CSX to Hanjin for direct service in
conjunction with NYSW to the RWC facility. However, this proposal
was declined and Hanjin retained its existing service route via NS and
NYSW. CSX is willing to work with other ocean carriers or other
customers of RWC along with NYSW to consider future opportunities
for direct service to the RWC facility.

9



CSX-2 at 9-10.

Following that, in Decision No. 5 in the present proceeding, the Board said

the following:

RWCS . . . claims that it has been denied the access to competitive
intermodal service by both CSX and NS that it was promised by
applicants. RWCS already has the access to both carriers that it

was promised, in each instance via an interline arrangement with

the shortline, NYS&W. RWCS complains, however, that, although
NS now serves RWCS’ North Bergen facilities, CSX does not. CSX,
however, does stand ready to serve RWCS’ North Bergen facilities;
the problem here is not with CSX but with RWCS’ shippers, which
(at least to date) have preferred to tender their traffic to NS. Unless
RWCS” shippers switch their traffic from an NS/NYS&W routing to

a CSX/NYS&W routing, CSX will not be able to participate in these
Joint movements, even though CSX service is available. Thus, RWCS
has provided no basis for relief. (Decision No. 5, served Feb. 2, 2001,
at 18))

The Board thus pointed to the critical factor: RWCS seemed to have no
cargo to ship; CSX was very willing to carry the cargo of RWCS’s customers
tendered at the RWCS facility to CSX’s connection NYS&W, but RWCS’s
principal customer unfortunately preferred NS service, possibly because it used
NS facilities at the other end of the rail move, in Chicago. CSX’s commitments to
RWCS have only been to give cargo consigned by shippers to or from its facility
access to the CSX system, via interchange with NYS&W, the only rail carrier
physically serving the facility. CSX remains willing to do that.

The obligation of carriage owed by railroads is to shippers, and to the extent
that RWCS was a shipper (which RWCS firmly denies that it 1s), or to the extent

that entities had cargo which they wished to have transported to and from the
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RWCS facility, CSX made it plain that it would serve them. The case of the
attempt to sell Hanjin NYS&W/CSXT joint service from the RWCS facility,
discussed by CSX and the Board in last year’s Oversight proceedings, is a clear
example of this.

Rail carriers do indeed have certain duties to serve shippers — and service
to shippers is the lifeblood of CSXT’s business. But railroads undertook no
obligations to promote the business of entities which want to sell ancillary services
to shippers (such as warehousing and terminal facilities). Railroads, of course,
may choose to promote the business of other service providers if they find it
advantageous, but CSX has never promised to do so 1n this situation. It has
endeavored to work with the major ocean carrier client of RWCS, and would be
glad to provide a service plan to any other such customers interested in offering
cargo at the RWCS facility.

It now is evident, however that that is not what RWCS wants. That 1s made
crystal clear by the correspondence of Mr. Frank Folise with Mr. Allen Peck of
CSX Intermodal and Mr. Melvin Clemens of the Board, contained in RWCS’s
present filing with the Board. RWCS wants CSX to establish a set of intermodal
rates and services in the abstract to be applicable with respect to movements to and
from the RWCS facility, without regard to the identity of the shipper, the particular
destination point, the frequency and volume of service, efc. That is not anything
that CSX has ever promised to do. RWCS cites the requirements in the Board’s

Decision No. 89 requiring applicants to fulfill the promises they make in their

_presentation to the Board. But RWCS does not quote any promises at all, and
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what was in fact promised is quoted by us above and 1s something entirely
different.

CSX maintains terminals in a number of places in Northern New Jersey
to which RWCS can take its clients’ intermodal cargo, the most convenient to
RWCS being Little Ferry and Kearny. Alternatively, CSX will participate in
movements of RWCS’s clients’ cargo in connection with NYS&W if they are
to be shipped from the RWCS facility itself. No other promises or assurances

were given to RWCS.”

In 1ts comments (RWCS-2 at 2), RWCS says that CSX and NS “own”
NYS&W. That is not so. As a matter of clarification, CSX and NS each have
ownership interests in certain securities of NYS&W’s parent company and are
entitled to elect one director each to the seven-person board of directors of that

parent. Neither the securities holdings nor the board seats constitute control of
NYS&W.

12
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NORFOLK Bill Schafer
=INIS 580 enn Do Sche
(757) 628-2677
(757) 533-4884 FAX

Norfoik Southern Corooration
Siraiag:c Planning

T=:a8 Commarcial Place
Noraix, Virgina 23510.2191

757 620-2837 June 10, 1997

Mr. Richard D. Robey
President

North Shore Railroad Company
856 Priestly Avenue
Northumberland, PA 17857

Dear Dick:

Mr. Goode has forwarded your May 23, 19897 letter to me for handting. This is also an
appropriate time to document the understanding that was reached last week among you, Brian
Wotring, Howard Starkloff and Roy Bianchard in Burlington, Vermont,

We offer the following, effective upon Norfolk Southern Railway Company (NS) gaining
control of Conrail properties, assuming STB approval. NS will:

« Grant the North Shore Railraad, the Nittany & Bald Eagle Railroad, the Lycoming Valley

Railroad. the Shamokin Valley Railroad, and the Union County industrial Railroad

© " (hereafter the Five Railroads) overhead trackage rights over the Harrisburg-Buffalo line

-*+'hetween Lock Haven and Sunbury, Pennsylvania. The purpose of these trackage rights
is to enable the Five Railroads to connect with each other, and is subject to execution of
requisite agreements with NS. Also, the operating employees of the Five Railroads will
be required to qualify for operation over NS lines.

« Grant the Five Railroads the option to interchange traffic, with the Zanadian Pacific
(CPRS) at Sunbury, Pennsylvania, originating or terminating at iocal points on the CPRS
or at points located on carriers that connect only with CPRS.

e Work with the Five Railroads and the Welisboro & Corning Railroad, the Juniata Valley
Railroad, and the Stourbridge Railroad, to protect traffic currently moving to and from
CSXT paints so that these raiiroads are. not inadvenently threatened with the loss of this
business by a transload facility or other means. These raifroads will identify such
moves, and NS will work {0 address each one from a marketing and commercial
standpoint so that what is on rail today stays on rail tomarrow (the Heinz business to
Kankakee is an exampie).

Our goal is to minimize potential harm to present traffic lanes in which the Five
Railroads participate. We want to help you keep what you have today and to work with you to

Jzarz'mn Susagiany Noriolk Southern Railway Camaany




Mr. Richara D. Robey
June 10, 1897
Page Two

grow the business for both of us. Connecting the Five Railroads, protecting the Heinz traffic,
and providing access to CP that does not harm Norfolk Southern are first staps. The rest is up
to us both.

Sincerely,

Bill Schafer

cc: David Goode
Sam Mason
Steve Eisenach
Brian Wotring
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RICHARD R. WILSON, P.C.

Attorney at Law
(814) 944-5302 A Professional Corporation
(888) 454-3817 (Toll Free) 127 Lexington Avenue, Suite 100
(814) 944-6978 FAX Altoona, PA 16601 2310 Grant Building
rwilson@charterpa.com Pittsburgh, PA 15219
(412) 471-1800 (412) 471-1800

(412) 471-4477 FAX
851 Twelfth Street
Oakmont, PA 15139

July 10, 2003

John V. Edwards, Esq.

Law Department

Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510-2191

Re: LVRC - NS Trackage Agreements via CP Access
Dear John:

As you know, a small group of shippers have continued their efforts to revise the LVRC-
NS Trackage Agreement to climinate limitations on CP access for shipments to and from western
Canada points. I recently provided you with an exchange of correspondence between myself and
Eric Hockey, the attorney for these shippers regarding concerns he expressed about
administrative aspects of the Trackage Agreement. I have also provided you with
correspondence sent by one of these shippers to Melvin S. Clemens, Director of the Office of
Enforcement and Compliancc of the Surface Transportation Board. Fortunately, Mr. Clemens
determined not to become involved in this matter and suggested that the shippers address their
concerns to the Board in the NS-Conrail Oversight proceedings.

SEDA-COG Joint Rail Authority plans to file an oversight statement with the Board but
will not endorse the shipper position. The Authority’s position is that further negotiations with
NS can resolve any remaining issues with respect to the LVRC-NS Trackage Agreement.
Moreover. the Authority understands that the Board is unlikely to become involved in consensual
trackage rights between connecting carriers.

The agitation for access to western Canada points via Sunbury, PA is likely to diminish
this year. In the last scveral years, drought conditions in the eastern United States made access to
western Canada grain points an important consideration for several members of the shipper
group. With the change in weather and the elimination of drought conditions in the castern
United Statcs, we believe it is unlikely that access to western Canada will be as important as it
once was to these shippers. Furthermore, the Corning Ashai video plant has now closed
depriving the shippcr group of one of its important financial contributors. If the NS marketing
group could select one or two other shippers and enter into some favorable commercial



John V. Edwards, Esq.
Page Two
July 10, 2003

arrangements which would eliminate their incentive to continue participating in the shipper
group, this entire effort could evaporate.

Nonetheless, Mr. Robey wants NS to be aware that we have consistently and adamantly
advised both the shippers and SEDA-COG Joint Rail Authority that the LVRC-NS Trackage
Agreement and CP access provided thereby is consistent with all prior filings made with the
STB in the Conrail proceeding and that the terms of the Trackage Agreement are consistent with
Bill Ingram’s letter of June 10, 1997. Attached for your information is a draft letter which we
had prepared to send to Mclvin Clemens at the STB. It sets forth the Lycoming Valley Railroad
position with respect to the claims made by the shipper group. At this point, Mr. Robey is not
inclined to direct further attention to the shipper group oversight statement by filing a separate
response, but the enclosed draft letter to Mr. Clemens may prove useful to NS as background
information for whatever response NS decides to make to the shipper group.

If we can be of any further assistance in this connection, please do not hesitate to contact

us.
Very truly yours,
Richard R. Wilson, P.C.
/@&W&H
Richard R. Wilson
RRW/klh
Enclosures

xc:  Mr. Richard D. Robey
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Norfolk, Virginia 23510-2191 Suite 700

(757) 629-2838 Washington, D.C. 20006

(202) 298-8660

Attomeys for Norfolk Southern Corporation
and Norfolk Southern Railway Company

Date: August 4, 2003



The “Lackawanna Coalition”

The “Lackawanna Coalition,” which describes itself as “an independent coalition
which advocates on behalf of rail riders on New Jersey Transit's Morris & Essex and
Montclair-Boonton Lines,” (Coalition Comments at 1),” submits a letter that raises issues
regarding two rail lines: the Boonton Line, a line owned by PRR® and operated by NS
between Hoboken and Dover, New Jersey, and the Lackawanna Cutoff Line, an
abandoned former Conrail line between Port Morris Junction and the Pennsyivania/New
Jersey state line near the Delaware Water Gap.® (The Coalition refers to the Boonton
Line as a shared asset, but it is not; it is a PRR-allocated asset operated by Norfolk

Southern.)

’ The Coalition provides no indication as to what persons or entities comprise it. The
Coalition has never before appeared in either the main Conrail control proceeding or in
this general oversight sub-docket.

® PRR refers to Pennsylvania Lines LLC.

° The bulk of what the Coalition refers to as the Lackawanna Cutoff Line was
abandoned by Conrail in the late 1970's. The abandoned Lackawanna Cutoff Line
connects with an 8.4-mile line segment owned by PRR and allocated to NS' operation;
that PRR line segment has been leased to the Monroe County Rail Authority.
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The Coalition makes an astonishing request that the Board step in and simply
confiscate significant privately-held property—namely, the Boonton Line—and hand it to
someone else, primarily in pursuit of an extraordinarily speculative future commuter
operation. The Coalition's comments are unfounded, and its bald attempt to
commandeer PRR property is utterly baseless and should be rejected.

First, the Coalition says it supports a proposal by the New York & Greenwood
Lake Railway Co. to operate commuter passenger service on the Boonton Line,
following cessation of service by New Jersey Transit (NJT) on September 20, 2002. In
this regard, the Coalition expresses “concern” that NS’ “recent removal of one of the
tracks” of the formerly double-tracked line has reduced the likelihood of restoring
passenger service on the line and that NS “could decide to discontinue operations” on
the DB drawbridge, “thereby rendering restoration of commuter service impossible.”
Coalition Comments at 1. The Coalition concludes that the STB should simply take the
Boonton Line away from NS a\nd give operation and control of the line to some “local,
New Jersey-oriented entity.”' /d. at 2.

Second, the Coalition says it supports the rebuilding of the “Lackawanna Cutoff
Line between Morris Jct. and the Pennsylvania side of the Delaware Water Gap” for the
restoration of passenger rail service. /d. It asserts that the rebuilding could aliow
access to the New York area by Canadian Pacific/Delaware & Hudson, via the Boonton

Line. The Coalition, however, expresses a vague concern that NS “could engage in

'% The Coalition further suggests that “[s]uch an entity could be either an independent
railroad company established to operate the line at issue, or a consortium of existing
short line railroads currently operating in the region (such as the Morristown & Erie).”
Id.
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unspecified “practices” that will “have impact of preventing competition from D&H.” /d.
at2."

To respond to the Coalition’s comments, it is necessary, at the outset, to take a
step back and recall first principles. Fundamentally, conditions are to be imposed only
to ameliorate or eliminate harms that result from the transaction itself; “[cJonditions will
generally not be imposed unless the merger produces effects harmful to the public
interest that a condition will ameliorate or eliminate.” CSX Corp. et al.—Control and
Operating Leases/Agreements—Conrail Inc. et al., 3 S.T.B 196, 277 (1998). In short, a
condition “must address an effect of the transaction. . . . * /d. at 278.

Based on those principles alone, the Board should reject the Lackawanna
Coalition's request, as the issues it raises and the forced line divestiture it seeks have
nothing whatsoever to do with any purported harm arising from the Conrail transaction.
With respect to the Boonton Line, the Coalition itself admits that the problem it seeks to
address—the loss of certain passenger service on the line—arose from a decision by
NJT to make certain changes in its operations that took effect last September. See
Coalition Comments at 1; see also NJT “Customer Notice” attached as Exhibit 1. It had
nothing to do with the Conrail transaction. Similarly, as NJT notes on its website, the

Lackawanna Cutoff Line project is a stand-alone proposal that involves the possible

"' The Coalition also generally asserts that NS “has attempted to entice shippers to
move away from locations along [the Boonton Line] . . . in favor of other locations on its
line in Pennsylvania,” and leaps to the conclusion that, in essence, NS “does not wish to
actively compete with CSX in New Jersey.” Coalition Comments at 1. First, NS has not
“enticed” shippers off the Boonton Line. Second, NS, which accesses the North Jersey
Shared Assets Area via a number of routes, does compete vigorously with CSX in
northern New Jersey and has every intention of continuing to do so. See also the
discussion below under the heading “North Jersey Shared Assets Area.”
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reconstruction and reactivation of a line that Conrail abandoned in the 1970's—decades
before the Conrail transaction. See “Lackawanna Cutoff — Background,” available at
http://www.njtransit.com/ an_capitalprojects_project019.shtm (attached as Exhibit 2).
Again, it has nothing whatsoever to do with remedying a “harm” caused by the Conrail
transaction. Thus, even if one were to take the Coalition’s allegations and assertions at
face value, it is not entitled to relief under the Board’s well-established standards for
exercising its conditioning power.

Moreover, the Coalition’s comments contain a number of factual inaccuracies
and fail to mention various facts that further undermine its request for Board action.
First, the Coalition repeatedly asserts that the Boonton Line is part of the North Jersey
Shared Assets Area. As already noted, that is not correct; the Boonton Line is a PRR
line allocated to NS’ operation. See, e.g., Finance Docket No. 33388, CSX/NS-25
(Control Application) Vol. 8B pocket part, containing Transaction Agreement Schedule 1
Attachment Il (system map). Additionally, as for the “proposal” by the New York &
Greenwood Lake Railway Company (“NYGL") to operate commuter passenger service,
there is no agreement in place, and no negotiations in progress, for NYGL to operate
such service. NS has repeatedly asked NYGL to provide a viable business plan for
such service, including financial information and proof of sufficient liability insurance,

neither of which NYGL has provided. In short, NYGL has not demonstrated that it has

the capability to provide the service that the Coalition supports, and there is no
agreement in place for it to do so. NJT also has recognized as much. See Exhibit 1.
Finally, NS believes the Boonton Line is important to NS’ future operating capabilities.

NS has no present intention of abandoning the Line; although NS might not presently
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operate over a portion of the Line, it is, and will remain, available and accessible in the
event future business opportunities arise.

As for restoration of the Lackawanna Cutoff Line, apart from the essential point,
discussed above, that the project has no bearing on any “harm” caused by the Conrail
transaction, and thus is inappropriate as the subject of a Board-imposed condition here,
a number of other points should be made. First, publicly-available information estimates
the total project cost for restoring the Lackawanna Cutoff at some $200-230 million, not
including property acquisition costs, and indicates that the project is not funded. See
Exhibit 2. The Coalition has provided no evidence to indicate that sufficient funding will
be available to accomplish the project anytime in the foreseeable future.

Second, as a group self-described as advocating for rail passengers (Coalition
Comments at 1), the Coalition’s primary goal in supporting rebuilding and reactivation of
the Lackawanna Cutoff purportedly is the restoration of passenger service over the
Line. But even assuming, for the sake of argument, that the Lackawanna Cutoff project
were actually completed some time in the future, the passenger service that the
Coalition apparently wants could be established over that Line without regard to NS’
Boonton Line. Instead, that service could be routed over NJT's Morristown Line. In

short, restoring passenger service over the Lackawanna Cutoff would not require the

extraordinary line divestiture that the Coalition demands.

Perhaps realizing this, the Coalition goes on to add, as a further reason for
forcing the divestiture of the Boonton Line, that restoring the Cutoff could aliow access
to the New York area for freight service by Canadian Pacific/Delaware & Hudson, ;/ia

the Boonton Line. The Coalition expresses “concern” that NS “couid engage in
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practices that will have the impact of preventing competition from CP/D&H.” Coalition
Comments at 2. This argument is specious. As the Board has recognized, the Conrail
transaction created new direct, two-carrier competition between NS and CSX in
numerous markets where Conrail did not face competition from other major railroads
before, including northern New Jersey. See CSX Corp. et al.—Control and Operating
Leases/Agreements—Conrail Inc. et al., 3 S.T.B. 196, 247 (1988). That extraordinarily
pro-competitive restructuring, far from being a “harm” that must be remedied, is one of
the central public benefits of the Conrail transaction. Nevertheless, the Coalition asks
the Board here to accept the utterly remarkable proposition that a transaction that
increased access from one Class | carrier to two in northern New Jersey (and numerous
other areas) must be further conditioned to force access by yet a third carrier. There is
absolutely no basis in fact or in law for that astounding proposition, and the Board
should reject it in no uncertain terms.

Further, the “concern” that the Coalition raises about NS in connection with the
Lackawanna Cutoff amounts to nothing more than a prediction that NS might do
something in the future that the Coalition would label as “anticompetitive.” See Coalition
Comment at 2. Such vague, unsubstantiated and conclusory allegations about possible
future unidentified events provide no basis whatsoever for Board action—particularly the

draconian step the Coalition advocates of forced divestiture of a significant NS-operated

rail line.
NS wishes to be clear that all of the foregoing is not meant to imply that restoring
the Lackawanna Cutoff Line may not be a project worthy of pursuit or support as a

stand-alone project. NS expresses no view on that question here, and the company is
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always ready and willing to discuss with NJT and others possible projects that NS
believes make operational and commercial sense. The point here, rather, is that this is
not the proper forum for debating the question; in the context of this proceeding, the
Coalition has no legal or factual basis for seeking Board-imposed confiscation of PRR

property in pursuit of that project.
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