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required under NEPA, and any decision by the Board predicated on the EIS would be arbitrary and
capricious for that reason. See, e.g., Blue Mountains Biodiversity Project v. Blackwood, 161 F.3d 1208
(9th Cir. 1998); Kleppe v. Sierra Club, 427 U.S. 390 (1976). POH’s key concerns with the EIS

include, but are not limited to, the following;

o NEPA requires that an EIS include an accurate and consistent description of the
project. See 40 C.E.R. §§ 1502.13, 1502.14. The EIS fails to satisfy this
fundamental principle, because each project alternative described in the EIS is
cither incomplete, misleading, or generally inadequate for environmental review
or for review by the public.

e NEPA prohibits lead agencies from segmenting a project in order to avoid their
environmental review obligations under NEPA. Actions and proposals that
should be considered together should not be separated for consideration in
separatc impact statements. See Thomas v. Peterson, 753 F.2d 754 (9th Cir.
1985); 40 C.F.R. § 1508.25(a)(1). We undcrstand that the wye connecting the
north to south alignment to the San Francisco Bay Area will be evaluated in a
scparate environmental review document. This is classic piecemealing and a
textbook violation of NEPA.

o NEPA requires an analysis of a reasonable range of alternatives. See 40 C.F.R.
§ 1502.14. Underpinning the high-speed rail project is California’s Proposition
1A, which requires the Authority to take into primary consideration rail
alignments that use existing transportation corridors. The Authority has rejected
this directive because alignments and wye designs cvaluated in the EIS largely
depart from existing transportation corridors and ncedlessly realign or destroy
vital irrigation infrastructure.

o NEPA requires a “hard look” at a project’s environmental consequences. As
discussed in more detail in POH’s attached comment letters, the topical subject
matters discussed in the EIS are based on incomplete and inadequate analyses.

0 The analyses of topical areas that are particularly defective include,
but are not limited to, agriculcural resources; noise and vibration; air
quality and greenhouse gas emissions; electromagnertic ficlds and
electromagnetic interference; biological resources and wetlands;
cultural and paleontological resources; socioeconomics, communities,
and environmental justice; and regional growth.

o Notably, the EIS’s analysis of transportation impacts fails to
adequatcly cvaluate the Project’s resultant increase in traffic
congestion where, for example, the alignment crosses existing roads
and other rights-of-way. A further transportation study evaluating
these impacts is needed to better understand how the Project will
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VIA E-MAIL AND OVERNIGHT DELIVERY -

David Valenstein

- Federal Railroad Administration
MS-20, W38-303
1200 New Jersey Avenue, SE
Washington, DC 20590

Dan Leavitt

California High-Speed Rail Authority
770 L Street, Suite 800

Sacramento, CA 95814

Re:  Comments on California ngh-Speed Tram Project, Merced to Fresno Section,
Draft EIR/EIS

Dear Messts. Valenstein and Leavitt:

On behalf of Preserve Qur Heritage (‘POH”), we are providing comments on the
California High-Speed Train Project, Merced to Fresno Section, Draft Environmental Impact
Report/Environmental Impact Statement (“Draft EIR/EIS”) prepared by the Federal Railroad
Administration (“FRA”) and the California High Speed Rail Authority (“Authority®) for the high-
speed rail section between Merced and Fresno (“Project®).! These comments also reflect comments
by POH’s environmental consultants, Impact Sciences and Illingworth 8 Rodkin, regarding certain
key sections in the Draft EIR/EIS. We are also providing for the adrnmnstratwc record a video of the
October 6, 2011, Fresno Cxty Council meeting.

In summary, based on our collective review we believe the Draft FEIR/EIS is
fundamentally flawed in several important respects. The Authority has failed under CEQA to
produce a Draft EIR/EIS that reflects a reasonable, good faith effort to disclose and evaluate the
environmental impacts of the Project, or to properly identify and describe mitigation measures and

alternatives related to the Project. See, e.g., Laurel Heights Improvement Ass’n v. Regents of Univ. of
Cal., 47 Cal.3d 376 (1988). Further, the FRA has failed under NEPA to take a “hard look” at the
environmental consequences of the Project, and any decision by the FRA predicated on this Drift
EIR/EIS would be arbitrary and capricious. See, e.g., Kleppe v. Sierra Club, 427 U.S. 390 (1976);

1 Unless otherwise specifically noted, references to the “Authority” include both the California High Speed Rail Authority and the Federal Railroad
Administration.
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for this analysls Furthermore, the Draft EIR/EIS does not take into account what is bcmg done to
control groundwater withdrawals in the area.

The Hydrology section of the Draft EIR/EIS mentions the Central Vallcy Flood
Protection Act of 2008 which requires protection against a 200-year flood. While that act is not in
full effect at this time, HSR should plan for that higher level of protection. According to the
EIR/EIS, the HST has been planned only for a 100-year flood.

11. : Cumulative Impacts

, Pagc 3.19-4 lists cumulative foreseeable projects. This list is incomplete. For -

example, the tables do not list the Merced County General Plan or the City of Merced’s recently
updated General Plan. The growth reflected in these documents should have been used in the
analysis of cumulative impacts.

_ On page 3.19-12, the second full paragraph discusses HAPs associated with the
HME at Castle. The analysis presented in this paragraph is not a cumulative impact analysis; it is .

simply a restatement of the Project’s impact. A true cumulative impact analysis would include the

combined effect of all existing, proposed, and reasonably foreseeable future sources of HAPs.

: III.
CONCLUSION
POH is deeply committed to the good stewardship of our state’s agricultural lands -
and natural resources. The analysis in the Draft EIR/EIS is disappointing, as it fails to adequately
and accurately define the Project and evaluate all of the environmental impacts related to the Project.
The Draft EIR/EIS is inadequate under NEPA and CEQA because it fails to consider the context in
hd 2rof anc fails to repc  he inten:_, >fthe
act. It also tauls to bring out the ditferences 1n environmental i impacts among the altematives,
which is information that is critical for the decisionmakers, Finally, it defers the analysis of Highway
152 wye to a later and separate EIR/EIS, and otherwise improperly segments the Project. '

' The Authority and the FRA have failed to properly discharge their duty under
CEQA and NEPA, respectively, to producc a Draft EIR/EIS that reflects a reasonable, good faith
effort to disdose and evaluate the environmental impacts of the Project, to properly identify and
describe mitigation measures and alternatives related to the Project, or to take a “hard look” at the
environmental consequences of the Project. See, e.g., Laurel Heights Improvement Ass'n v. Regents of
Univ. of Cal, 47 Cal.3d 376 (1988); Kleppe v. Sierra Club, 427 U.S. 390 (1976); Blue Mountains.
Biodiversity Project v. Blackwood, 161 F.3d 1208 (9th Cir. 1998). At the very least, the deficiencies
identified by POH should be remedied, and the Draft EIR/EIS recirculated for an additional round
of public review and comment.

Furthermore, it is clear that all of the altematives will have substantal adverse
cnvuonmental impacts, especially on agricultural resources, the ambient noise environments,

| 6204314110990v9
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[ATTACHED TO THE LETTER SENT VIA OVERNIGHT DELI, .&Y IS A DISC COPY OF
THE OCTOBER 6, 2011 FRESNO CITY COUNCIL MEETING]

6204314110990v9 :






A

—dCOXCASTLENICHOLSON Cox, Castle & Nicholson LLP
555 California Street, 10* Floor

Y San Francisco, California 94104-1513

P 415.392.4200 F 415.392.4250

Scott B. Bickey
415.262.5162
sbirkey@coxcastle.com

May 1, 2012
File No. 62043

VIA E-MAIL AND OVERNIGHT DELIVERY

David Valenstein

Federal Railroad Administration
MS-20, W38-314

1200 New Jersey Avenue, SE
Washington, DC 20590

Mark McLoughlin

California High-Speed Rail Authority
770 L Street, Suite 800

Sacramento, CA 95814

Re:  California High-Speed Train: Merced to Fresno Section; Comments on
Final Project Environmental Impact Report/Environmental Impact Statement

Dear Messrs. Valenstein and MclLoughlin:

On behalf of Preserve Our Heritage (“POH”), we are providing comments on the
California High-Speed Train Project, Merced to Fresno Section, Final Environmental Impact
Report/Environmental Impact Statement (“Final EIR/EIS”) prepared by the Federal Railroad
Administration (“FRA”) and the California H" ° Speed Rail Authority (“Authority”) for the high-
speed rail section between Merced and F 10 ("Project”).!

In summary, based on our review we believe the Final EIR/EIS failsto [ ond
adequately to POH’s comments on the Draft EIR/EIS, and thus, the environmental analysis of the
Project pursuant to the California Environmental Quality Act (“CEQA”) and the National
Environmental Policy Act (‘NEPA”) remains fundamentally flawed. See 14 Cal. Code Regs. §
15088(c) (responses to comments must be detailed and contain “good faith, reasoned analysis™); 40
C.F.R. § 1503.4 (requiring NEPA lead agencies to assess and consider “all substantive comments”
received on a draft EIS); see also Rural Land Owners Ass'n v. City Council (1983) 143 Cal . App.3d
1013, 1020 (failure to respond to comments raising substantial environmental issues may render
EIR legally inadequate). This failure to adequately respond to comments on the Draft EIR/EIS
further highlights the document’s legal inadequacies. We urge the Authority not to certify the Final

1 Unless otheswise specifically noted, seferences to the “Authority” indlude both the California High Speed Rail Authority and the Federal Railroad
Administration.
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intensity under NEPA and it would be less than significant under
CEQA.

Final EIR/EIS at p. 3.2-36. Contrary to thesc assertions, the Revised Business Plan states thar
Amtrak service would no longer be provided south of Merced. Authority Chair Dan Richard has
confirmed this in testimony to the legislature and comments to the press. He has also stated that the
plan contemplates an immediate switch of San Joaquin Amtrak service onto the HST tracks. Doing
so would likely require station location changes in Merced and Fresno and might necessitate
connector tracks north of Merced. In violation of CEQA, NEPA, and FRA procedures for
consideration of environmental impacts, none of these potential impacts has been disclosed and
analyzed in the EIR/EIS.

Additionally, NEPA requires federal agencies to consider local environmental protection
laws, such as local noise ordinances. In this EIR/EIS, the Authority refused to apply local noise
ordinances when analyzing the project’s noise impacts. This constitutes a violation of NEPA.

1L
CONCLUSION

POH is deeply committed to the good stewardship of our state’s agricultural lands
and natural resources, and we are disappointed in the Authority’s failure to address the issues we
raised in our comments on the Draft EIR/EIS. The Authority and the FRA have failed to properly
discharge their duty under CEQA and NEPA, respectively, to produce an EIR/EIS that reflects a
reasonable, good faith effort to disclose and evaluate the environmental impacts of the Project, to
properly identify and describe mitigation measures and alternatives related to the Project, or to take a
“hard look” at the environmental consequences of the Project. See, e.g., Laurel Heights Improvement
Ass'n v. Regents of Univ. of Cal., 47 Cal.3d 376 (1988); Kleppe v. Sierra Club, 427 U.S. 390 (1976);
Blue Mountains Biodiversity Project v. Blackwood, 161 F.3d 1208 (9th Cir. 1998). The deficiencies
identified by POH should be remedied, and the EIR/EIS recirculated for an additional round of

public review and comment.

Sincerely,

COX, CASTLE, & NICHOLSON LLP
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