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1925 K Street, N.W. Pubiic Record

Washington, D.C. 20423-0001

Re:  Finance Docket No. 28676 (Sub No.-3) (Arbitration Review

Dear Secretary Williams:

On July 20, 2005, Larry Thornton filed with the Board a pleading entitled
“Background Necessary Information (Relevant to and additional cause of denial of emp. Right’s
etc.),” which purports to be an “amended and/or supplemental complaint” in the above-
referenced action. On behalf of Canadian National/Grand Trunk Western Railroad (the
“Carrier”), 1 am writing to request that the Board strike Mr. Thornton’s July 20, 2005 filing as an
impermissible reply to a reply under 49 C.F.R. § 1104.13(c). Indeed, this latest filing is the third
reply to the Carricr’s Reply in Opposition to the Petition for Review Mr. Thornton filed on
behalf of Claimants T.K. Sorge and T.W. Black, and should be stricken from the record for that
reason alone.

Alternatively, Mr. Thomton’s latest filing should be dismissed for lack of
jurisdiction because it is an attempt to appeal from a Railway Labor Act (“RLA”) arbitration
award issued on January 5, 2005 by Public Law Board No. 6774, in Case No. 10, Award No. 8
(Malin, Neutral). A copy of PLB No. 6774, Case No. 10, Award No. 8 is attached hereto. As
Mr. Thoraton’s July 20 filing indicates, Arbitrator Malin’s Award in that case involved the
interpretation and application of the 2001 collective bargaining agreement between the Carrier
and the Brotherhood of Railway Carmen Division of the Transportation Communications
International Union (“BRC™). A copy of that collective bargaining agreement is included with
Claimants’ Petition for Review in this case as Exhibit 3. Specifically, Arbitrator Malin’s Award
involves the interpretation and application of Side Letter No. 1 to the 2001 collective bargaining
agreement, in which the Carricr agreed to double the signing bonus payable upon ratification of
the agrecement in exchange for the withdrawal of all pending time claims, except those involving
discipline, based on an occurrence prior to the April 9, 2001 etfective date of the agreement.
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Thus, Arbitrator Malin's Award involves the interpretation and application of a collective
bargaining agreement by a Public T.aw Roard established under the RLA. Pursuant to Sections
Three, First (q) and Three, Second of the RLA, 45 U.S.C. §§ 153, First (q), and Second, the
federal district courts have exclusive jurisdiction over actions to review arbitration awards issued
by Public Law Boards. Accordingly, the Board Jacks jurisdiction over any appeal from
Arbitrator Malin’s Award, and Mr. Thornton’s July 20, 2005 filing purporting to seek review of
that Award should be dismissed for lack of jurisdiction.

Moreover, even if Mr. Thornton’s July 20 submissivn could be characterized as
an appeal of an arbitration award concerning the application of agency-imposed labor protective
counditions, it is untimely under the Board’s rules governing petitions for review of such awards.
Under 49 C.F.R. § 1115.8, a petition for review of an arbitration award must be filed within
twenty (20) days of the date of the decision. Arbitrator Malin’s Award is dated January 5, 2005.
Accordingly, Mr. Thornton’s appeal from that decision, which was filed more than six months
after the date of the Award, is untimely, and should be dismissed for this reason as well.

For all of these reasons, the Carrier respectfully requests that Mr. Thomton’s July
20, 2005 filing be stricken fram the record in this case, or alternatively, that Mr. Thornton’s
purported appeal from the Award issued by Arbitrator Malin in Public Law Board No. 6774,
Case No. 10, Award No. 8 be dismissed.

Respectfully,

Andrew J. Rolfes

AJR/bc

Enclosure

cc: Larty G. Thomton (via reg. mail) (w/enc)
T.W. Black (via reg. mail) (w/enc)
T.K. Sorge (via reg. mail) (w/enc)



NATIONAL MEDIATION BOARD

PUBLIC LAW BOARD NO. 6774
BROTHERHOOD OF RAILWAY CARMEN DIVISION )
TRANSPORTATION COMMUNICATIONS INTERNATIONAL )
UNION )
) Case No. 10
and , )
' ) Award No. 8
CANADIAN NATIONAL/ GRAND TRUNK WESTERN )
RAILROAD CORPORATION )
)

- - Martin H. Malin, Chairman & Neutral Member
A. M. Novakovie, Employee Member
M.J. Kovacs, Carrier Member

Hearing Date: August 17, 2004

STATEMENT OF CLAIM:

- 1. That the Grand Trunk Western Railroad Company - Canadian Natianal vialated the
terms and provisions of our current Agreement when they failed and/or refused Carmen
employees who were hired by PDS Rail Car Services on December 31, 1996 the
opportunity 1o participate in labor protective Agreements as specified in Side Letter No. 2
to the January [0, 1996 Agreement after they were furloughed from PDS Rail Car
Services on March 7, 2001. A complete list of those employees who initially accepted
eraployment with PDS can be found in Exhibit A, page 7. This list includes thirty six
(36) employees which begins with F. Meddaugh and continucs through K. Thomas.

2. That now, as just and propes relicf, the Grand Trunk Western Railroad Company - CN
now be required to provide all these Carmen employees with any/all of the protective
conditions that are contained in Side Letter No. 2 of the January 10, 1996 Agrecment.
Also, that these identified Carmen be completely compensated for any and all lost work
opportunities that they may have lost as a result of not being recognized us Protected
employecs and placed on the Carrier’s “extra board”, or returned to full employment with
the Company. This to include vacation rights and pay for same, along with all Health and
Welfare benefits being fully restored. All said relief to retroactive to the furlough date
with PDS of March 7, 2001.



FINDINGS:

Public Law Board No. 6774, upon the whale record and all of the evidencec, finds and
holds that Employee and Carrier are employee and carrier within the meaning of the Railway
Labor Act, as amended; and, that the Board has jurisdiction over the dispute herein; and, that the
parties to the dispute were given due noticc of the hearing thercon and did participate therein.

On April 9, 200}, the patties entered into Side Letter No. 1, which provides:

This will vunfinm our undegstanding that the signing bonus payment provided in
Atticle I, Section 1, of the April 9, 2001 Agreement is doublcd because the company
received written advicc of ratification of this agreement on or before April 14, 2001.

Additionally, npon payment of the above, all time claims, other than those
involving discipline based on an occurence prior to the effective date of this agreement,
are considered withdrawn without precedent or prejudice.

It is apparent from the specifics of the claim that the incident giving rise to the dispute
occurred on March 7, 2001. Side Letter No. 1 implicitly sceks to sctile all matters of collective
bargaining agreement interpretation occurring prior to April 9, 2001. Therefore, Side Letter No.
! provided a mutually acceptable formula for resolution of disputes before its effective date. The

instant claim falls within the settlcment parameters establishcd by the parties and must be
dismissed.

AWARD

Claim dismissed. /"Z /4(/; ,/

Martin H. Malin, Chairman

M. JKovacks @‘L(], A. M. Novakovic,
Carrier Member Employee Member

-

Dated at Chicago, Hllinois, January 5, 2005
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Facsimile Telephone Number: (215) 567-2737

DATE: July 26, 2005

Number of Pages (inclusive): 5

NAME

FACSIMILE NUMBER

CONFIRMATION NUMBER

Hon, Vernon A. Williams

202-565-9002

202-565-1718

CLIENT: Canadian National
FROM: Andrew J. Rolfes

MATTER: New York Dock

TELEPHONE NO: (215) 567-7741

If you do not receive all of the pages, please call (215) 567-7741.

ORIGINAL [] WILL X} WILL NOT FOLLOW BY MAIL.

The information contained in this facsimile message is intended only for the personal and confidential use of the designated
recipients named above. This message may be an attorney-client communication, and as such is privileged and confidential. If
the reader of this message is not the intended recipient or an agent responsible for delivering it to the intended recipient, you are
hereby notified that you have received this document in error, and that any review, dissemination, distribution, or copying of this
mcssage is strictly prohibited. If you have received this communication in error, please notify us immediately by telephone and
return the original message to us by mail. Thank you.

BILLING INFORMATION: C0261-036

RETURN ORIGINAL TO: Bonney Caesar

Harrisburg Office; 240 North Third Stroct, Suite 700, Harrisburg, Pennsylvania 17101; (717) 231-7700; Fax (717) 231-7712
Newark Offiec: 550 Broad Strect, Sulte 810, Newark, Now Jerscy 07102-4582; (973) 273-9800; Fax (973) 273-9430
Pinsburgh Office: 40th Floor, Onc Oxford Contre, Pittsburgh, Pennsylvania 15219-649R; (412) 3922000 Fax (417) 3922128
Princcton Office: Princcton Corporate Center, S Independence Way, Suite 300, Princeton. New Jersey 08540; (609) 514-5142; Fax (609) 452-8464
Washington Office: 600 Pennsylvania Avenuc, S.E., Snite 220, Washington, D.C. 20003; (202) 544-4094; Fax (202) 544-9497
Wilmington Office: The Brandywinc Building, 1000 West Street, Suite 1410, Wilmington, Delaware 19801-1397; (302) 552-4200; Fax (302) 5524295
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