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I. INTRODUCTION.

In accordance with thc Board’s Decision, scrved April 11, 2008, establishing a
“Procedural Schedule on the Menits™ in this case, the State of Nevada (“Nevada™) files its
initial comments 1n opposition to the application of the Unmited States Department of
Energy (“DOE™ filed March 17, 2008 sccking prior approval from the Board under
provisions of 49 U.S.C. §1090! for the proposed construction and operation of a 300-
milc rail line, commonly known as the Caliente route, n Lincoln, Nye, and Esmeralda
counties, 1n the State of Nevada. '

DOE has asked the Board to cvaluate an extraordinary plan. DOE proposes to
extend the national rail system into Nevada for the purposcs of transporting more than
70,000 metric tons of spent nuclcar fuel and high level radioactive waste. It would
transport wastc past the homes and busincsses of scores of millions of Americans, over a
period of 50 ycars. The waste will come from various origins throughout the United
Statcs to a proposed geologic nuclear waste repository at Yucca Mountain, NV, that s,
itsclf, the first of its kind in the world. This decision 1s onc of, if not the, most far-
rcaching that the Board or any admunistrative agency can be asked to reach

Ncvada's comments here address the public convenience and necessity (“PCN™)
1ssues raised by DOE's application under Section 10901,

Previously, by allowed Amended Motion dated April 30, 2008, Nevada moved
the Board to reject DOE's Application for several reasons. (1) the Application failed to
cstabhish a basis upon which the Board may exercise jurisdiction: (2) the Application
failed to comply with certain requirements of the Board’s Regulations; and (3) the

Application was devoid of meaningful consideration of potential terrorism attacks on the
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proposcd transportation activity and infrastructure, and related secunty and first-response
concerns. To ensure meaningful consideration of terrorism and sccunity risks, Nevada
moved to include the Pipeline and Hazardous Matenials Safcty Admunistration
(“PHMSA™), Transportation Sccurity Administration (“TSA™), and Federal Railroad
Administration (“FRA™) as a “coopcrating agencics” with “lead agency™ status for FRA
on safcty and security matters in any further proccedings.

By decision served Junc 27, 2008, the Board denied Nevada's Amended Motion.

Necvada belicves those 1ssues were wrongly decided and does not wish to waive or
forfeit 1ts challenge to Board's jurisdictton and the Application’s comphance with
rcgulations Thus, as a part of these comments and by this reference. Nevada
incorporates herein, as 1f restated 1n full, the rcasons contained in its Amended Motion,
and the supporting authonties cited therein, as additional grounds for its opposition to
DOE’s Application and the PCN 1ssues raised therein
II. COMMENTS.
A. Nevada’s Interest

The Statc of Nevada, acting through thc Nevada Attorncy General and the
Agency for Nuclear Projects, 1s responsible to protect the public health, safety and
environment of 1ts citizens from the potential adverse consequences or cffects of nuclear
projects within the State, and specifically the waste repository project proposed for Yucca
Mountain (“*YMP™) and related transportation activitics,

Ncvada 1s responsible as trustee to protect the groundwater resources held for the
pubhc 1n trust from any adverse consequences resulting from a project such as YMP.

Nevada is also responsible for the public health and safety ol Nevada employees, and
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also other workers within the state, especially those that may be adversely affected by
YMP-related activity.

For the purposcs of proccedings on the DOE application, Nevada is a stakeholder
and an interested party, and acknowledges service of the application by DOE

Nevada’s standing cannot be scriously disputed regarding YMP-related
proccedings. Nevada has previously participated, and continues to participate, as a party
in proceedings before the Environmental Protection Agency (“EPA™). the Nuclear
Regulatory Commission (“NRC"), and DOE Ncvada has also participated as a party 1n
judicial review procecdings before Umited States é‘ourts of Appeals on YMP-related
issucs
B. JURISDICTION.

DOE’s application justifies its demand for an extraordinary detcrmination by
coupling 1t with an cqually extraordinary theory of jurisdiction. DOE docs not come the
Board with a common carrier applicaton The purpose of this rail line 1s not to afford
scrvice on a common basis to shippers. It s for DOE to ship nuclcar waste to a onc-1n-a-
kind location. To brning this matter before the Board, DOE demands that the Board
assumc junsdiction over this action based on the possibility that at some point, DOE
might decidc to opt for what DOE calls its common carrier “Shared Use Option ™

DOE"s ar;umcm — that the Board should consume its rcsources with this
application because of the possibility that it might someday decide to share the hine -

appcars to be nothing more than an exercise in forum shopping  DOE does not wish to

demonstrate to state regulators that its transportation route meets their requirements, and
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belicves that having a procceding before the Board will preempt them from considering
this 1ssue.

Nevada rccognizes that the Board’s June 27 decision allowed DOE 1o proceed on
this basts. However, Nevada respectfully believes that this ruling 1s mistaken and does
not waive its challenge to the absence of Board jurisdiction.

DOE invokes the Board’s jurisdiction by filing an Application under provisions of
49 U.S.C. §10901 and applicable regulations. By so doing, DOE's Application sceks the
bencfit of Federal precemption under the Interstate Commerce Act, as amended, 49 U.S.C.
§§10101 ¢t seq., and the exclusive junisdiction of the Surface Transporiation Board
(“STB").

DOE relics solcly on the fihing of its Application under 49 U.SC §10901 as the
basis for the Board's junisdiction 1n this case asserting “the plain language of 49 U.S.C.
§10901 indisputably vested the Board with jurisdiction over DOE’s Application when
filed.” DOE Reply p. 6 (Apnl 22, 2008). Howcver, filing under Scction 10901, a
procedural statutc, docs not confer the requisite jurlsdlcnm}. that must be cstablished
under 49 U.S.C. §10501. DOE’s Application fails to establish affirmatively that the
proposcd transportation transaction falls within STB jurisdiction under Scction 10501,

To satisfy Section 10501, DOE must demonstrate its proposed transaction will in
fact implement a common carnier activity, which DOE 1dentifics as a “Shared-Use
Option™ (*“SUO™), and result in the construction and operation of a line of “raifroad™ in
mterstate commerce. which will involve “transportation by rail carrier™ conducted over
any “part of the interstate rail network™. “Rail carrier™ 18 defined 1n Scetion 10102(5) as

*a person providing common carrier rallroad transportation for compensation™
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To come within the Board's jurisdiction under Scction 10501, DOE's Application
must affirmatively show that, as a matter of matenal fact, common carmer activitics or
obligations, as those terms arc defined 1n Sections 10102 and 11101, will in fact exist on
the proposcd line

DOE’s Application and supporting submissions arc at best cquivocal on
implementation of the SUO, being morc a contingency than a commitment. DOE
describes the SUQ everywhere with “could/would™ potential or as a *‘preferred
alternative™. but nowhere in its Application does DOE commit or state uncquivocally that
SUO will in fact be implcmented or that common carrier activitics or obligations will
occur on the proposed new linc.

Significantly. DOE's Application expressly reserves decision not only whether to
implement the SUQ, but also whether to cven construct and operate the line for which
prior approval 1s being sought. stating:

“The DOE anticipates that the Final Rail Alignment EIS will be issued in June 2008. The
Final Rail Alignment EIS will assist DOE in deciding whether to construct and opcrate a
ratlroad, and if so, within which corridor and alignment. The Final Rail Alignment EIS
will also assist DOE in deciding whether to implement the Share-Use Option. These
dccisions will not be made until DOE 1ssues the Final Rail Ahgnment EIS and a record of
decision.”™

DOE Application, p. 10.

DOE, a non-camrier, fails to identify the operator that will provide or perform
cummon carrier scrvice on the line for purposes of 49 U S.C. §11101, clearly stating: “An
operator has not been sclected at the time of this application.™ Thus commenters are lef
to speculate how, 1f at all, and by whom, will the SUO be implemented. It determinative

common carmier decisions are yet to be made by DOE, this Application 1s premature and

docs not fall within STB jurisdiction under Scction 10501
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DOE does not claim jurisdiction under Section 10501. Nor has DOE stated that a
decision to provide common carrier activity on the line has been made, over 20 years
after the 1987 Nuclear Waste Policy Act Amendments. Indced. DOE’s Application
appears to be a placcholder-filing intended to be later amended or supplemented as and
when DOE makes further decisions detailing its actual SUO plans. This approach
ensures that additional opportumty for public comments will be necessary and this
procceding will be conducted in piecemeal fashion.

DOE is a non-carricr that owns the comn;ndntics (spent nuclear fuel and high level
radioactive wastc) to be transported over the proposed DOE-owned rail line to the DOE-
owned Yucca Mountain Repository. Without affirmatively committing and holding out
that common carriage activity or obligation to the public will in fact exist over the
proposed new rail Ilmc, the proposed construction and operation transaction for which
DOE sccks prior approval is mercly private carriage that, even 1if accomplished by a
camrier, is not within the Board’s jurisdiction for purposes of Scction 10901. B Willis,
C.P.A., Inc.-Petition for Declaratory Order. STB Finance Docket No. 34013, 2001 WL
1168090, (served Oct. 3, 2001)(B Willis)(*4f a shipper does not hold out to provide
common carricr railroad scrvice over a line 1t constructs and maintains to scrve its own
tacility, and no other shippers arc scrved by the line, then neither that construction, nor a
railroad’s operation over that track to rcach the shipper’s facility requires Board
authorization or approval.™), atf"d sub nom. B.Willis, CP A, Inc v. STB, 51 Fed.Appx.
321 (D C Cir. 2002) and Hanson Natural Resources Company — Non-Common Currier
Status — Petition for Declaratory Order. ICC Finance Docket No 32248 (served Dec 5,

1994).

SIATE Of NEVADA'S COMMENTS IN OPPOSITION TO THE APPLICATION 8
FILE MARCH 31, 2608 BY THLE DEPARTMENT OF FNERGY UNDER 49 U S C 108901



B.Willis 15 consistent with the legislative history of the ICC Termination Act of
1995 (ICCTA), which Conference Report specifically stated that “non-railroad
companics who construct rail lincs to serve thewr own facilitics. .arc not required to
obtain agency approval to cngage in such construction.™ ILR. Conf. Rep. No 422, 104"
Cong. 1" Scss. 179 (1995).

Without qucstion, the STB's statutory jurisdiction under Scction 10501 1s
singularly premiscd on common carrier activity. The 1995 ICCTA Confercnce Report
on Scction 10501, in rclevant part, states
“This provision integratcs changes common to both Housc and Scnate provisions to
reflect reductions in regulatory jurisdiction. ..To clarify that only providers of rail
transportation for compensation are within the scope of the statute, the defimition of *rail
carricr™ 1s hmited to persons providing commion carrier rail transportation ™
H R. Conf Rep. No 422, 104" Cong 1% Sess. 166 (1995)(Ttalics in onginal).

DOE now, as 1n the past, refuscs to commit that this proposed rail linc will in fact
be used to provide common carrier service to the general public. When appearing before
the DC Circunt in 2005, DOE resisted Nevada’s YMP-related claim that STB junisdiction
and review should apply to the proposed transportation activity and infrastructure based
on DOE’s repctitious refercnces to an SUO  Scc State of Nevada v Departmenmt of
Energy, 457 F.3d 78 (DC Cir. 2006). In that case, Nevada's claim was deemed “unripe
because it 1s speculauve.” The Court found that “STB jurisdiction comes into play only
if DOE decides to operate the branch rail line as a common carrier,” and accepted DOE’s
indecision, stating: “[t]hat decision, however, has not been made ™ DOE’s decision to

comc the Board without having decided to operate the branch rail hine as a common

carrier 1S a bait and switch.
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In its Junc 27 dccision, the Board’s concedes that its authonty over DOE's
Application 1s based on Section 10501, but noncthcless concludes:

“Because DOE has applicd to construct and operate a common carricr line of ralroad, 1t 1s
sccking to provide transporiation by railroad, and thercfore engage in an activity under
our jurisdiction at 49 U.S.C. 10501."

STB Decision,p 3 .

Presumably, the Board's conclusion 1s based on the Application’s stated purpose
“1s to request a certificate of authonty for the DOE to construct and operate a common
carrier rail line along the Caliente Comdor ™ DOE Application, p. 3. In the context of
this case, this is just not truc. In the same paragraph, attempting to mask what 1s the solc
purposc of the proposat, DOE states “[t]he linc would permut the DOE to transport
construction matcnals, spent nuclear fuel and high-level radioactive waste to a repository
at Yucca Mountain " Jfd at 3. This latter statement in context 15 the true purposc of the
proposal and the former reflects only a posstble secondary purpose yet to be decided.
DOE’s singular purposc and proposal 1s to construct and operate a railroad to YMP in
order implement 1ts “mostly rail” transportation scenarto to transport spent nuclear fuel
and high level waste from sites around the nation to YMP, a sie that does not have rail
scrvice. To conclude otherwise 1gnores the obvious.

The Board also overlooks the matenial facts that DOE’s Apphication expressly
statcs that decisions whether to construct and operate a railroad, within which corndor or
alignment or to implement a sharcd-usc option (common camicr scrvice) have not been
made and will not be made until June 2008, or later in the “summer of 2008 See DOE
Application p. 10 and DOE Reply p. §.

The Board correctly acknowledges the absence of any common carrier decision

by DOE, when the Board characterizes it as an “uncertainty * STB Deciston. p 3. The
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Board, however, crrs, when 1t says that this “uncertainty™ “docs not deprive this agency
of jurisdiction over the project.” /d Neither NV, nor DOE, nor the Board has located
any casc in the Board’s history in which a Section 10901 apphication, by a carrier or non-
carricr, did not affirmatively proposc and definitcly 1dentify the common carmer service
on the proposed line for which permission to construct and operate was requested. The
Board's Junc 27 decision is the first decision ever to suggest that

“at this point, enly if DOE would dcfinitely decide that it does not wish to have

common carrier service on the Caliente Line would we lack junisdiction over the

proposed hine construction.” (Emphasis added ) /d.

This cannot be the rule. To assumc that there 15 junsdiction until an applicant
disclaims 1t stands on its head Section 10501°s requirement that applicants demonstrate
junsdiction. Board regulations in Part 1150 contemplate that an application details such
planned opcrations to provide opportunity for mecanmgful public comment on PCN
issucs It applicant could invoke thc Board's junsdiction by saying “maybe |1 might
someday provide a common carricr service,” there would be nothing to stop any applicant
from consuming the Board's resources regardless of its actual plan.

To requirc that Section 10501 jurisdiction be the antecedent of Section 10901
permission would not transform a “permussive™ grant under §10901. into a mandate
Simply put, without jurisdiction therc can be no permission.

Nor 1s junsdiction established for DOE by saying that “it is seriously considering
using the line to provide common carrier service™, and that *“it would prefer to use the
line for common carrier service.  Nether “consideration™ nor “preference™ affirmatively

cstablishes commeon cammier service  To the contrary, under cstablished law, 1t 15 evident

that DOE’s Application has not “sufficiently crystallized™ regarding common carrier
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activity within the jurisdictional requircments of Section 10501 junsdiction to warrant
Board evaluation at this time. Sce State of Nevada v Department of Energy, 457 F.3d at
84-85 discussion and conclusion that DOE’s “uncertainty” of its traffic plan makes
review “plainly premature ™

The Board's assertion of junsdiction in this case has significant adverse
consequences for Nevada. The Board's announced basis for junsdiction ;:ffcctwcly
delegates to the applicant, DOE, the unfettered discretion to preempt State action under
Section 10501, and to do so for a duration solely dependent on the “unless and until™
event when DOE decides #ot to have common carnage on the linc.

Placing no obligation on DOE to decide on common carriage prior to a final
decision on thc ments, STB's approach also cnsures the prospect of piecemeal
commentary and litigation 1n both the PCN and NEPA issue tracks. 1t forces mterested
partics to assumc common carrier service and details of construction and opcration
necessary to support that service.

That is not efficient. 1t1s not logical. And 1t 1s not fair.

Rather than reject a meritorious Section 10501 jurisdictional challenge based on
lack of common carriage, the Board should stay further proceedings on DOE’'s
Application unless and until DOE makes an affirmative decision to have common carrier
activity on the proposed line, and supplements its application accordingly. Mistakenly,
for now, the Board has decided to accept DOE’s placeholder application.

C. DOE’s Application.
Nevada’s comments address the public conventence and necessity (“PCN™) 1ssucs

raised by DOE’s Application under Scetion 10901,
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For Section 10901 purposcs, the STB recognizes there 1s no statutory defimtion
for PCN, rather the critcria can be found in the application of the Board's governing
statutcs, 49 USC 10101 ef seq., and regulations, 49 CFR Part 1150. Sce Alaska Railroad
Corporation, STB F.D. No 34658, served April 3, 2008, Tongue River Railroad
Company Inc., STB F.D. No. 30186 (Sub-nos. |, 2, and 3) (Tongue River I, 11, and I1i),
last served March 13, 2008, and Dakota Minnesota & Eastern Railroad Corporation STB
F.D. No. 33047, (DM&E I, IT and HII), I scrved Dec. 10, 1998, I/ served Jan. 30, 2002, -
aff’d 1n part sub nom. Mayo Foundation et al. v. STB, 472 F.3d 545 (8" Cir 2006), and
{II served Feb. 15, 2006.

Because DOE's application does not even declare whether (much less explain
what) common carner services 1s going to be provided. 1t 1s not possible to apply the
standards as these cases articulate them. PCN relates to public activity not the private
activity that DOE contemplates; and Section 10901 requires and proposed common
carrier activity, not shipping DOE’s own nuclcar waste,

Precedent suggests there is a four-factor analysis for public convenience and
nccessity (PCN):

. Whether the applicant 1s financially fit to undertake construction and provide

proposed scrvice;

2. Whether there 1s public demand or need for the proposed scrvice;

3. Whether the construction project 1s i the public interest and will not unduly

harm existing services: and
4. For purposes of PCN 1s the proposed transaction consistent with applicable

clements of the national rail transportation policy (RTP) sct out in 49 USC
10101(1)-(15) !

" Thewe may be related to (1) toslermg competiion and demand ¢ establish reasonable rates, ()
minimzing need lor Federal regulatory cuntrol over the rail transportation system, {3) promoting sale and
¢lTicient rl transportation by allowmmg adequale revenues, (4} fostermg sound econumie conditions i
(ransportation 1o ensure effective competibon and coordination between rail carriers and other modes, (5)
ensuring development of and contmuation of a sound ral transportation system with effective competiion
among rail carriers and olher modes o meet the needs of the public and the national deiemse,  (6)
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Sce Dakota Minnesota & Eastern Railroad Corporation STB F D, No. 33047, (DM&E 1)
scrved Dec. 10, 1998, pp. 15-16, citing Tongue River, suprap 13

The Board has held that the “interests of shippers are matters of substantial
importance m determiming the question of public convenience and necessity in railroad
construction applications™. /d. at 16.

The broad PCN criteria ts incorporated in the details supporting the application
required by 49 CFR Part 1150, specifically Subpart 4 — Applications under 49 U S C.
10901. Sections 1150.1 to 1150 8. ‘

Applying the RTP, STB regulations and precedent to DOE's application as filed
provide an opportunity to revicw a broad range of topics and permut consideration of the
cxpansive scope of the proposed action/alternatives, including its impact on the national
transportation system. Becausc there is no definite or specific local or regional common
carrier activity in NV to address since DOE admattedly has not made that decision, many
comments addressing PCN factors will require a degree of speculation unless and until
DOE makes a common carrier decision.

Nevada's comments will focus on specific portions of DOE's Application.

1. Overview, Brief Narrative of Proposal, 49 C.F.R.§1150.2(a)

DOL's Application suggests a proposed rail transaction limited to the State of

Nevada and its local concerns. To the contrary, the proposal truly implicates the entire

national rail transportation system, service and infrastructure.

mantaining reasondble rates in the absence of effeciive competition. (8) operaling without detniment (o
public health and safcty, and { 14) cncouraging encrgy conservation

The 1981 case between DOL. DOD and the rail carriers over common carrier obligation, premium rites
and services tor transpert of SNI and HLW remaimns on-gong with the continuation of STB-encouraged
negolialions, except lor the UP agreement  Docket Ne 38028 and 383765 1he Board reeently opened Ex
Parte No 677(Sub-No 1) on the common carrier obligation on HAZMAT, mcluding radivactive materrals.,
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Virtually the entirc nation would be affected by the DOE proposal to construct
and operatc a ncw rail line in Nevada. The new rail line would be only one component of
a massive and unpreccdented national spent nuclear fuel and high-level radioactive waste
transportation system designed to operate for at least 50 years. The matenial is highly
radioactive (with some isotopes having a half-life mcasured in millions of years), and so
hot that 1t will takc an estimated 1,000 years for the waste containers to cool to boiling
point of water. [f the DOE proposal procceds, one or more shipping casks of SNF or
HLW would be moving on a train somewhcere 1n America virtually cvery day for five
decades or longer. The radiological characteristics of these shipments would pose a
unique combination of impacts and nsks from routinc opcrations, transportation
accidents, and acts of terrorism and sabotage. The STB must weigh the DOE claims of
public convenience and necessity against these nisks and cffects.

DOE has choscn not to address the national cffects of the proposed Nevada rail
hine 1n its Application to thec Board and i its Rail Corndor and Rail Alignment EISs
(Exhibit H). The DOE Supplememial EIS for Yucca Mountain has identfied
representative routes for rail shipments to Yucca Mountain 1f DOE sclected the Caliente
rail option. [p. 6-14] These routes would traverse 44 states and the District of Columbia,
and 33 Indian nations. The DOE Supplemental EIS also includes state-by-state maps of
the routes DOE would use for rail shipments to Caliente, and cstimates of the number of
raill shipments through cach state for the Caliente rail option. Nevada believes that the
Board must consider this information in evaluating DOEs application for a ceruficate of

public convenience and necessity (“CPCN™).
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Figure 1. Counties Affected by DOE Rail Routes to Proposed Caliente Rail Line

Ncvada's analysis of the representative rail routes shows that DOE’s selection of
the Calicnte rail option would affect about 836 counties with a total cstimated 2005
Census population of about 138 mullion. Figure 1 shows the countics affected by DOE
rail routes to Caliente. Identification of counties is essential because of the important role
played by county officials and personnel in hazardous materials transportation sccurity
and emergency response.

See http.//www.state.nv_us/nucwastencws2008/pdf/bmr080626countics pdf

STATE OF NEVADA'S COMMENTS IN OPPOSITION TO THE APPLICATION 16
FILE MARCH 31, 2008 BY THE DEPARTMENT OF ENERGY UNDER 49 U S C 10901



! . JCentral Cltles Affected by Potennial DOE B
; Rail Transpartation to Yucca Mt K

o a” RNy

AP Juiately 19 mulir: pran’s ive in
11 Crues avenved Iy DO 5L
.| radd nuites

o ot "

Ny
. Y L

== DQr SI'1% Rad Rt
* Cittes Lravervedd by 1OE
SEIS Pail Routes
B Shippag Sites
A s M

F igu-r‘c- 2. C-.'-lire: Affected

-ia-r-:' N N ™ -

ny DOE Rail Routes to Propos allcne

Nevada's analysis of the representative rail routes also shows that sclection of the
Calicnte rail option would affect about 193 central cities with a total cstimated 2005
Census population of about 39 mithon Figure 2 shows the cities affected by DOE rail
routes to Caliente. Identification of citics 1s esscntial because population cxposure from
routine opcrations must be mimmized and because of the new post-911 concerns about
the sccurity implications of hazardous material shipments through highly populated areas,
cspecially those with iconie significance.

The Board might also want to consider the political geography of DOE's rail
routes to the Caliente rail hine, since the "Nuclcar Waste Fund will be used to fund the
construction of the rml line, subject to ycarly Congressional appropritions.”™

[Application, p.36] Nevada has identified the Congressional districts that would be
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traversed by DOE’s rail routcs from 70 shipping sites to Yucca Mountain by way of the
Calicnte rail Line, and the highway routes DOE would usc for direct truck shipments from

6 reactors. Sec htip www state nv us_nuewasienew s200R pdfzbmr)R0626 pdi - DOE's

rail and truck routes to Yucca Mountain would affect 3 of every 4 U S. Congressional
districts, traversing 170 districts currently represented by Republicans, and 160 districts
currently represented by Democrats. To our knowledge, DOE has made no effort to
inform the affected Members of Congress about impacts of DOE’s proposcd
transportation system on their districts.

In its considcration of DOE’s Application, the STB must consider the unique
characteristics of spent nuclear fuel and high level waste  This cargo is so high
tempcrature and so highly radioactive that it will crcate a one-half mile radiological
region of influcnce around the proposed new 300-mile rail Iinc 1n Nevada, and around the
22,000 miles of railroads that will transport spent nuclear fuct and high-level waste 1
Calicnte througl:n 44 Statcs and the District of Columbia. Previous studies by DOE and
Nevada found that 10 to 12 million Americans currently live within the one-half (0.5)
mile radiological rcgion of influence around the rail routes DOE proposes to use for
shipments to Calicnte.

In the Draft Rail Alignment EIS (Exhibit H), DOE defines the radiological region
of nfluence (ROI) for incident-free transport as the arca 0 8 km (0.5 mi) on either side of
the rail alignment centerline. DOE dcefines the radiological ROI for accidents and
sabotage as the arca 80 km (50 mi) on either side of the rail alignment centerline The
Draft RA EIS defines the affected environment for public radiological elfects as (1)

residents within the region of mfluence, “including persons who live within 0.8 kilometer
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(05 mile) of cither side of the centerline of the rail alignment:” (2) mdividuals at
locations “such as residences or businesses near the rail alignment;™ and (3) for effects
related to accidents or sabotage, individuals within the area “80 kilometers (50 milcs) on
cither side of the centerline of the rail line.” [Pp. 3-4 to 3-5, 3-350 to 3-351}

Necvada believes that DOE’s definition of the radiological region of influence
reflects how uniquely hazardous this material is. The fission products in SNF and HLW,
especially the radioactive cesium, create the potential for widespread contamenation in
the cvent of a scvere accident or act of terronsm. The same fission products contained
within the shipping cask creatc an intense ficld of gamma radiation that results in
continuous radiation from the outside surface of the cask during routine operations. NRC
rcgulations allow shipping casks to emit 1,000 mrem/hr at the cask surface and 10
mrem/hr 2 meters from the cask surface. The hourly dose at two meters 1s about the
cquivalent of a chest X-ray

Before accepting DOE's claim of public convemicnce and necessity, the STB must
consider the interests of millions of Americans who live and work within the nationwide
radiological ROIs that will be created by the proposed Cahiente rail ine. DOE has not
adequatcly assessed radiation doscs to workers and the public from routine operations,
and the crcation of clevated cxposure zones at ncar-route locations; accident prevention,
sccurity, and emergency responsc planning requirements and costs arc not adequatcly
addressed: doses 1o workers, responders, and the public from scvere accidents and
successful terronist attack or sabotage arc not adequately addressed; cconomic losscs

from severe accidents and/or successful terronist attack or sabotage, and cleanup and

STATE OF NEVADA'S COMMLNTS IN OPPOSITION TO THE APPLICATION 19
IILL MARCH 31,2008 BY THE DLPARTMFNT OF ENERGY UNDER 49U S C 1(90]



rccovery costs resulting from release of radioactive materials or the effects of stigma or
perceived risks.

In Nevada, Clark County and the City of Las Vegas provide an ¢xample of how
countics and cities would be affected by the creation of radiological ROIs along DOE'’s
rail routes to Calicnte. The lowest estimate of shipments, assuming DOE uscs dedicated
tramns with 3 casks per train, would result m 5-13 trains per ycar through Las Vegas, for
50 years. , The mid-range for Las Vegas could be 23-62 trains per vear, The maximum
impact on Las Vegas could be 46-118 trains per year through the city.

In northern and southern Nevada, many tens of thousands of people live within
the 0.5-milc regions of influence, and morc than two million ive within the 50-mile
region of influence for accidents and sabotage. Becausc DOE has sciccted Caliente as the
preferred rail access option, the State of Nevada has focused its analysis on the
radiological ROIs m Las Vegas and Clark County. If DOE should reconsider the Mina
option, or any of the other rall access options from Northern Nevada, further evatuation
of impacts on Reno-Sparks, Elko, and other urban arcas along the Union Pacific mainline

would be required
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The State of Nevada cstimates at Icast 95,000 residents of Clark County live

within onc-half mile of the Umon Pacific route for shipments to Yucca Mountain via
Calicnte. Ncvada consultants developed thesc estimates by applying the radiologtcal
ROIs to the potential DOE shipping routes, based on a half-mile buffer around the UPRR
mainlinc, using the Clark County GIS Management Office “strecteenterline™ file, and the
Burcau of the Census 2005 ccnsus tract estimatcs.

Sce http.//www.statc nv.us/nucwastc/news2008/pdfwm2008perspective.pdf.

Figure 3 shows the radiological region of mnfluence (ROI) for routine rail
shipments to Caliente via Las Vegas. A large portion of the world-famous Las Vegas
“Stnp™ 15 located within the ROl Using the same GIS methodology, Nevada consultants
estimate that 34 Las Vegas hotels (shown in blue on Figure 3) and about 49,000 hotel
rooms are located within the ROl Based on previous studies, Nevada estimates at least
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40,000 nonrcsident visitors and workers 1n Clark County would hikely be located within
onc-half mile of the highway and rail routcs for shipments to Yucca Mountamn at any
hour of the day. State of Nevada cstimates virtually all of Clark County’s | 8 million
residents live within the S0-miule radiological region of influence for transportation
accidents and sabotage.

Neither the Draft SEIS nor the Dratt RA DEIS (Exhibit H) specifically asscss the
how sclecting Caliente as the preferred rail access option effects Las Vegas, or how, 1f
DOE rcconsiders, and chooses the Mina option, DOE’s new choice will effect Reno-
Sparks. According to the DOE, these effects “are not included in the estimates of impacts
for the Calicnte and Mina rail corridors but are included n the national impacts™
presented 1n the DSEIS. [p. 6-41] But the discussion of national impacts in the Draft
SEIS cxcludes the unique local conditions that cxist in downtown Las Vegas and Reno-
Sparks. In one of the few instances where the DSEIS does respond to Nevada studies, the
DOE cstimates of routinc cxposurcs 1n Las Vegas [p 6-42] are hundreds of times (oo low
because DOE underestimates shipment numbers and ignores repeated stop times at
specific locations. Throughout the Draft SEIS, DOE ignores, misinterprets, or dismisscs
Nevada’s contention that unique local conditions should bc factored into impacts of
routine shipments, impacts of accidents, impacts of sabotage, and percerved nsk impacts.

2. Information About the Applicant, 49 C.F.R. §1150.3

a. Fa.cts Showing Common Carrier Status, 49 C.F.R. §1150.3(b) and (c).

As noted in discussing the absence of junsdiction under Section 10501 in

Paragraph B, infra, DOE’s Application fails to cstablish that the proposed transportation
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transaction will implement a shared-use option (“SUO™), 1 ¢, common carricr service on
the proposcd line.

DOE's Application and supporting submissions are at best equivocal on
implementation of an SUO - which remains more a contingency than a commitment. Sce
Application, pp 5-6, 9-10, 15-16, 28-30 (SUO idenufied as a “preferred alternative™);
Exhibu H, Draft Rail Cormdor SEIS (RC-DSEIS) and Draft Rail Alignment EIS (RA-
DEIS)., p. S40 (dcsigns in implementing alternatives “could allow™would
accommodate™ SUQ), p. 2-7, §2 2.2 (construction/operation “could provide™ for SUO),
pp- 2-108-113, §2.2 6 (cach implementing alternative “would allow™ SUQO) and, p. 6-3
§6 2 (“If DOE sclected [SUO] as part of the Proposed Action™ then STB junisdiction
would attach.)(Italics added ). see also Exiubits K and M

While DOE describes SUO everywhere with *“could/would”™ potential, nowhere 1n
its Application docs DOE commut or state unequivocally that SUQ will in fact be
implemented or that common carrier activities or obligations will occur on the proposed
new line.

Both DOE's March 17 Application and the Board's June 27 Decision concede
that DOE"s Application is not premised on a DOE decision to implement a shared-use
option (SOU), 1.e., common carrter service to the public. See DOE Application, p.10 and
STB Decision, served June 27, 2008, p. 3.

As a result DOE’s Application cannot and does not offer required facts showing
common carrier status. For purposes of Scction 10901, DOE is a non-carrier applicant
ncither asserting that it 18 a carrier nor that it has been orgamzed to implement the

proposal for which approval is sought
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Additionally, DOE neither asserts that it will be operating the line nor that 1t has
selected an opcrator that joins 1n the application, or statc who is being constdered, 1f DOE
does not operate the line.

Thus, as discusscd later in Paragraph C.8., supra, DOE's Application admuttedly
farls to properly include operating data and opcerating plan, Exhibit D, as required by 49
C.F.R. §1150 5. See 4Application, p. 34.

In its Apphcation, DOE attempts to excuse this failure away by offering that “an
operator for the rail line has not been selected at the time of this Application™ but “once
an operator has been selected, an operating plan would be developed™. Id

For Application Exhibit D, Operating Plan, DOE mecrely states.

“Not Applicable at this time™

b. Applicable State Statutes, 49 C.F.R. §1150.3(e).

Bcecause DOE has not sclected a carner, its Apphcation docs not and cannot
identify State statutes apphicable to the carrier, or regulations that could apply regardless
whether shared-use 1s or is not determined.

3. Information About the Proposal, 49 C.F.R. §1150.4

a. Description of the Proposal, 49 C.F.R. §1150.4(a)

Before accepting DOE’s claims of public convenience and necessity, STB should
review the history of DOE’s cvaluation of various rail access options to Yucca Mountain,
and DOE’s selection of Caliente as its preferred rail corrtdor. Nevada bCllt‘V-CS DOE has
not shown that Caliente is the safest or most desirable rail option. Nevada urges the STB
to re-evaluate all of the rail access options previously identitied by DOE, before making

any final decision on DOE's Application for a CPCN
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The difficulty of constructing rail access to Yucca Mountain has challenged DOE
for more that 20 ycars In 1986, DOE assumed for purposes of its Environmental
Asscssment that it would usc a relatively short rail access route, from Valley Siding,
through the Las Vegas Valley. Even so, DOE for the five candidate sites under
consideration for the first repository, found that Yucca Mountain had the least favorable
transportation access of any of the five candidate sites studied for the first repository.
Then, DOE's Environmental Assessments estimated that rail access to Yucca Mountain
would require construction of about 100 miles of new track, at a cost of about $151
million {1985 dollars). h

Shortly after Congress directed the study of Yucca Mountain as the only
repository candidate site, DOE began a new assessment of rail alternatives. Figure 4
shows the potential rail routes that DOE 1dentificd 1n 1990. Two of these routes became
the Calicnte and Mina cormidors cvaluated 1n the Draft RA EIS.

The DOE 1990 rail access study identified two Mina route options, Option 6
across the Walker River Pawte Tnbe (WRPT) Rescrvation, and Option 6A which
bypassed the reservation. DOL cstimated the cost of Option 6 at $394 million (1990
dollars) assuming 209 miles of new construction, and 84 miles of rchabilitation of
cxisting track DOE cstimated the cost of Option 6A at $669 mullion (1990 dollars)
assuming 368 miles of new construction (159 miles for bypass of the rescrvation), and 5
mules of rchabilitation of cxisting track By comparison, DOE estimated the cost of the

Calicnte route at $579-735 milhon (1990 dollars), depending upon routc varations.
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DOE dropped the Mina options from active consideration after opposition in late
1991 from WRP Trnibe, whose reservation would have been traversed by the existing rail
line to Schurz, Nevada. About the samc time, local officials in the City of Caliente and
surrounding Lincoln County urged DOE to prioritize study of the Caliente route. DOE

sclected Caliente for its first rail alignment conceptual design study. completed in 1992.
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Figure 4. DOE Potential Rail Routes to Yucca Mountain, 1990
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Since 1991, thc Statc of Nevada has opposed DOE’s sclection of the Caliente
corridor on three grounds. conditions along the proposed corridor for the new rail line,
conditions along the existing Union Pacific (UP) mainline to Calicnte, and the potential
for large-scale rail shipments through Las Vegas.

Nevada has also challenged the feasibility and cost of the Caliente corridor,
noting that Calicntc would be considerably longer than the 113-rmi¢ Orin Linc
constructed by the Burlington Northern to access the Wyoming Powder River Basin
coalficlds in the 1970s. At the ime, Onn was the longest new track construction effort in
the United States since the 1930s. The Cahicnte route would be longer than the distance
from Washington to New York (204 miles); St Lous to Chicago (259 miles): or London
to Paris (213 mles).

Before accepting DOE’s claims of public convenience and necessity, STB should
closcly cxaminc the safety, cost, and environmental implications of the difficult terrain
along the proposcd Caliente rail line. DOE has ignored Nevada's concerns that difficuit
terrain along the Calicnte rail corridor would cause safety concerns during operations
(particularly runaway trains and derailments on steep down grades), and exacerbatc
worker safety concerns and environmental impacts during construction

Since 1992, Nevada has repeatedly advised DOE about the number of mountain
crossings along thc Caliente comdor and the difficulty of constructing a workable
rallroad grade Black Mountain Rescarch (BRM), under contract with NANP, has
developed a geographic information system (GIS) for use in asscssing natural and

technological hazards along the proposed Caliente Rail Cormidor and the existing Union
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Pacific manline through Caltente, Nevada. The BRM GIS clevation profile of the

Calicntc cornidor 1s shown in Figure 5.

Caliente Rail Profile
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Fig.5. Elevation Profile of Proposed Caliente Corridor.

The Caliente corridor is located primanly within the Basin and Range Region of
Nevada, which is divided by more than 150 North-South mountain ranges. Thesc North-
South mountain ranges pose a considerable challenge to East-West railroad building The
original DOE Caliente rail route, which followed cxisting highways U.S. 93 and S.R.
375. But DOE moved the rouic 40 miles north in 1992, n large part to avoid the need to
construct tunnels at Hancock Summit through the Pahranagat Range and at Coyotc
Summut through the Timpahute Range

The first hundred miles of the current DOE Caliente corridor must cross, skirt, or

dodge the Delamar Mountains, the Chief Range, the Highland Range, the North Pahroc
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Range, the Scaman Range, the Golden Gate Range, and the Worthington Mountains
Figurc 6 shows Timber Mountain Pass, the highest summit crossed n the first 100 miles.
The sccond hundred miles of the corridor must cross the Quinn Canyon Range, slip
between the Groom and Belted Ranges to the South and the Reveille Range to the North,
traversc Warm Springs Summit {clevation 6,293 feet) between the Kawich and Hot Creck
Ranges. and turn south to avoid Sugarloaf Mountain and the Monitor Hills. In 1ts final
119 mules, the primary corrndor must snake along the boundary of the Nellis Air Force
Ranges to avord mountains and hills near Goldfield, Stoncwall Mountain, Pahute Mesa,
Oasis Mountain and Bare Mountain before amving at the southern extent of Yucca

Mountaimn.
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Fig. 6. Timber Mountain Pass.

DOE has not yet presented a detailed plan with vertical profile for a specific rail
alighment within the current Caliente corridor. Without a detailed plan and vertical
profile it 1s not possible to conduct meaningful cvaluation of construction feasibility. cost,
and impact on the environment. Nevada has prepared a preliminary analysis of the first
100 miles, based on previous DOE and Nevada studies. The first four mountan crossing
segments, ranging 1n length from 7 miles to more than 20 miles, would involve ascending
and descending from valley elevations of 4,600 to 5,200 feet, to summut clevations of
5400 to 6,100 fect Almost any alignment within the proposed corridor will require

grades of 1.3 percent to 2 4 percent tor 75 of the tirst 100 miles, even after extensive cut-
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and-fill activity. DOE would encounter similar conditions at other locations along the
remaining 219 miles.

Nevada also urges that before accepting DOE’s claims of public convenience and
nccessity, the STB study the safety and reliability of the existing mainline rail connection
to the proposcd Caliente rail hne Based on extensive study and recent cxpericnce,
Nevada belicves that the UP mainline through Caliente 1s a poor choice for originating a
rail line for transportation of nuclear fucl and waste to Yucca Mountain.

In 1991, a Nevada-sponsorcd infrastructure study by the University of Nevada,
Reno, cvaluated the Union Pacific (UP) mainhine through Caliente “The 118-mile study
corridor traverses very rugged terrain. The route 1s confined within the canyon walls of
Clover Creck and Mcadow Valley Wash. The route exhibits a high degree of curvature as
it descends 4,300 ft. from the high platcau at the Utah border to the desert floor beyond
thc southern end of the study arca {Moapa] " The stcep grades and ught curves require
speed restrictions for trains from the East on the downgrade from the Utah border to
Calicnte. The study identified 15 tunnels, 107 bridges, 66 culverts, and numcrous falling
rock and flood hazard arcas, along the route. Service disruptions duc to track and bridge
washouts began soon after the routc opened in 1905, and continue to the prescnt time,
most rceently in January 2005 A 1907 washout at Eccles, cast of Caliente, 1s shown in
Figure 7 The 2005 washout west of Caliente 1s shown i Figure & The 2005 washout
oceurred at .a location 1dentified as having a high-probability of flood damage i the 1991

UNR report
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Although cndorsing no rail corrtdor or rail alignment, Nevada points to scveral
flaws in DOE’s selection process. Sclection of the Calinete corridor is flawed because
there has been no adequate comparative evaluation of reasonable alternative comidors.
The only detailed comparison is flawed because the Mina route is not a viable alternative
becausc the Walker River Tribe owns the rail line through the reservation. Thus any
suggestion that a north-south route across the reservation could be developed 1s fatally
tlawed.

b. Details About Traffic and Commaodities, 49 C.F.R. §1150.4(b)

The DOE Application fails to provide full and accurate details about the amount
of traffic from the 70 sites in 34 states which would ship spent nuclear fucl (SNF) and

high-level radioactive waste (HLW) to the proposed Caliente rail hine The amount of
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cxpected traffic on the proposed Calicnte rail cannot be clearly determined from the
information in the application. DOE has chosen not to reveal the radiological
characteristics of the “commoditics™ for which DOE says the raill line s needed. The
discussion of cxpected non-DOE traffic on the proposed ratl line is speculative regarding
potential usc by mndustries 1n the area, and silent regarding the much larger potenual
induced traffic from future users. These cannot be determined at this time.

The number of DOE SNF and HLW shipments to the proposed Caliente rail line
could likely be two-and-one-half times greater than the amount stated in the application
DOE would likely ship 24,100 rail casks of SNF, 1[ILW, and other radioactive wastes to
Yucca Mountain over 50 years. This would require about 7,100 to 8,000 trains, or an
average of 2 7 to 3.1 trains per week [or 50 years, DOL calls th1§ the Inventory Modulc 2
scenario, and descnbes this scenario i the Draft SEIS (pages 8-31 to 8-33) DOE has
chosen not to provide this information 1n the Application or in the Draft RA EIS (Exhibit
). -

The rail shipment numbers in the Application - 9,500 rail casks in ahout 2,800
trains - represent about 68,000 MTHM (metric tons of heavy metal) of spent nuclear tucl
and high level radioactive waste, less than half the 143,000 MTHM of (ucl and waste,
and 2,200 canisters of Greater-Than-Class C radioactive wastes, that DOE would ship to
Yucea Mountain under Inventory Module 2 Because DOE currently has no plan to
develop a second reposttory, the maximum amount of traftic should be based on
Inventory Module 2,

Additionally, Inventory Module 2 docs not include any nuclear fucl or waste

shipped from newly constructed nuclear power plants. The amount of spent fuel shipped
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to Yucca Mountain would incrcasc dramatically 1f 20-100 new commercial power
reactors were constructed in the United States duning the next 50-60 ycars The STB
should direct DOE to amend its Application to reflect accurately how much spent nuclear
fucl and high level nuclear waste 1t actually expects to ship on the proposed Caliente rail
hne over 50 years of operation, with and without a sccond repository, and with and
without construction of new nuclear power plants. The Board’s NEPA review of DOE’s
Application should assume the corresponding range of fucl and waste traffic cstimates.

The Application states that DOE cxpects a peak average of 8 one-way cask trains
per week on the proposed new rail line from Caliente to Yucca Mountain. (p.15) Neither
the Application nor the Draft RA EIS (Exhibit H) cxplain how DOE arrived at this traffic
cstimate The Board should direct DOE to ¢xplain how 1t calculated this traffic cstimate.
The Board should also direct DOE amend 1ts application to explain how the peak average
cask trains per weck cstimate would change under the Inventory Module 2 scenario, with
and without construction of new nuclear power plants.

In its Application, DOE has chosen to provide hittle meaningtul information about
the radiological charactenistics of the primary commoditics for which DOE says the rail
linc 1s needed, spent nuclear fuel and high-level radioactive waste  Ncvada believes that
DOE’s failurc to provide this information 1s not only intentional, but also intended to
divert the discussion of nccessity and public convenience away from the fact DOE
proposes to ship very dangerous matenals to and on the proposed Caliente rail line.

Spent nuclear fuel from commercial nuclear power plants would account for 90

percent of the radicactive wastes that DOE proposes to ship 1o and on the Caliente rail

line, The most basic facts about spent nuclear fuel arc that it 1s lethal to human beings,
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and that it remains lethal for many millennia. Nevada has cvaluated the DOE design
basis SNF for the ncw rail shipping casks (PWR spent fucl, 4.2% imtial enrichment, burn
up 50.000 MWDt/MTHM, 10 years cooling time, contact dose rate 1n excess of 35,000
rem/hour) The SNF that DOE plans to ship 1s so radioactive that even after 10 years of
cooling. unshielded cxposure to a single fucl assembly could deliver a dosc of 600 rem of
radiation (600 rem) m a litlc more than onc minute. The Nuclca;r Regulatory
Commussion (“NRC™) considers 450 rcm reccived over a very short period to be a “lethal
dosc™ it 1s “[t]he dose of radiation cxpected to causc death to 50 percent of an exposced
population within 30 days..” Sce  http”//www.nrc.gov/rcading-rm/basic-
ref/glossary/lethal-dose-1d. html.

Each DOE rail cask would contain an ecnormous amount of dangerous radicactive
matenal Fission products, especially Strontrum-90 (half-lifc 28 ycars) and Cesium-137
(half-hfc 30 years), account for most of the radioacuvity in SNF for the first hundred
years after removal from reactors. Each DOE rail cask of commcrcial SNF would contain
more than 1.5 million curics of radioactive cesium and strontium, more than 100 times
the amount of those fission products rcleased by thc Hiroshima bomb. Each DOE
dedicated train hauling three or four rail casks would contain more Cesium-137 than the
total amount (2.4-2.9 mithion curies) relcased during the Chernobyl reactor accident 1n the
Sovict Union.

The new DOE rail shipping casks will not be tested to determine compliance with
safcty regulations or accident failure thresholds The NRC does not currently require full-
scale physical testing of shipping casks (None of the spent nuclear fuel shipping casks

currently used mn the United States have ever been tested full-scale-to determine their
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crash-worthiness.) NRC has developed a plan for demonstration testing of the ncw DOE
rail casks for Transportation Aging and Disposal (so-called TAD) canisters, but the tests
are designed to promote public confidence, and will not actually determine 1f the casks
can withstand the severe accident conditions assumed in NRC regulations. The State of
Nevada, the Western Governors Association, and the Association of American Railroads
have all endorsed more ngorous, lull-scale testing. DOE and the nuclear indusiry have
opposcd that.

Nevada's analyses conclude that severe rail transportation accidents could be
much morc severe than the DOE cstimates in Exhibit H [n the Draft SEIS analyses upon
which Exhibit H is based, DOE chosc not to cvaluate “worst casc™ accidents, 1 which
“all factors combine in the most disadvantageous way,” becausc such events are “not
reasonably foreseeable.” (DSEIS, p G-54) Morcover, thc DOL accident analysis did not
include consndcrauo:; of human crror in the design, fabrication, and loading of shipping
casks. DOE also chose not to consider unique local conditions that could result in more
scvere accidents or consequences. Still, DOE acknowledges that clecanup costs following
a transportation accident resulting in releasc of radivactive matcrials could range from
$300,000 to $10 bilhon. (DSEIS, Pp. G-52 to 54)

Nevada’s analyses conclude that the conscquences of a successful terronst attack
on a rail cask could be much more severe than the DOE estimates in Exhubit H. In the
Dralt SEIS analyscs upon which Exhibit H 1s based, DOE acknowledges that both truck
and rail casks are vulnerable to terrorst atiacks or sabotage involving certain types of

military and commereial explosive devices However, DOE has chosen not to consider

attack scenanios including multiple weapons or combinations of weapons that could resull
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in radioactive releases, human health cffects, and cleanup costs, that could be tens to
hundreds of times greater than the estimates in Exibit H. Nevada-sponsored studies have
concluded that a credible attack scenario i an urban arca could rclease enough
radioactive material to causc thousands of latent cancer fatalitics, requiring cleanup and
recavery costs exceeding $10 billion.

DOE SNF and HLW shipments to and on the Caliente rail linc will create
radiological impacts cven if there are no accidents or terronst incidents. The fission
products in SNF and HLW create intense gamma radiation emissions. NRC regulations
allow shipping casks to crt a small amount of radiation during routine operations {1,000
mrem/hr at the cask surface and 10 mrem/hr 2 meters from the cask surface). The dose
rate allowed under NRC regulations results in near-cask exposures of about 2.5 mrem per
hour at 5 meters (16 feet), in measurable exposures (less than 0 2 mrem per hour) at 30
meters (98 feet), and calculated exposurcs (less than 0.0002 mrem per hour) at 800
meters (one-half mile) from the cask surface.

In Exhibit H, DOE acknowledges that cumulative routine radiation from shipping
casks could posc a health threat to certain lransportatio;l workers. DOE proposes to
control thesc risks by restricting work hours and doses for certain jobs. DOL concludes
that members of the gencral public would not receive sigmificant doses from passing
tramns. DOE concludes that ¢ven the maximally exposed members of the public — a
scrvice station attendant, a resident near a ranl yard, or a motorist shick next to a truck
cask n a traffic jam - would not sufter sigmificant adverse heath effeets.

Nevada's analyses conclude that the consequences of radianon from routine rail

shipments could be more signiticant than the DOE cstimates in Exhibit H. and in the
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Draft SEIS analyses upon which Exhibit H is based. Nevada analyses have found that
routine transportation radiation exposures could result in higher doses, both to workers
and to members of the public, and in morc sigmficant health effects, than estimated by
DOE. Morcover, the very fact that these exposurcs would occur may adversely affect the
public even though the dose levels are well below the established thresholds for cancer
and other health cffects

Nevada-sponsored studies have found that radiation possesses some unique
characteristics as a hazard. Onc Nevada rescarcher has grouped these charactenistics into
the categories of drcad, exposure, and famihanty. This paradigm of “riskiness,” now
widely adopted n the hazards rescarch ficld, argucs that radiation may be riskicr than
other hazards because people perceive the nisk to be involuntary and uncontrollable
{drcad). It is rcasonable to cxpect that the public will believe that a large number of
people will be exposed to the radiation and that 1t is a hazard with which they are
unfamiliar. Unique local conditions along somc potential routes to Yucca Mountain could
create elevated radiation exposure zones on private properties, and could constitute at
least a ‘nuisance’ or cven an actual “taking’ of property rights, both 1n terms of lost valuc
and involuntary assignment of risk of radiological cxposure.
Sce http://www sate.nv.us/nucwastencws2008/pdf/nv080109seis pdf.

c. Purposes of Proposal Public Convenience and Necessity (PCN)
Factors, 49 C.F.R. §1150.4(c)

DOE alleges the construction and operation of the proposcd rail hine 1s necessary
and in the public interest for “four compelling purposes™ Nevada addresses cach below

*1. The need to address the national interests created by the nation's spent nuclear

fuel and high-level radioactive waste” (p.19)
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This entire section of DOE’s Application is heavy on symbolism and rhetoric. but
short on facts The single most important fact 1s that the proposed Yucca Mountain
repository, scheduled for operation about 2020, and 1s now more than 20 ycars behind
schedule, and DOE can present no evidence that the absence of a federal repository has
adversely affected the nation’s energy sccurity or harmed the future prospects of civilian
nuclcar power 1n the United States. Just the opposite appears to be true. According to the
Nuclcar Energy Institute, as of July 2008, some 17 companies arc currcntly pursuing
licenses for more than 30 new nuclear power plants in the United States. DOE presents
no cvidence that existing plants have shut down because there 1s no federal repository
Just the opposite appears to be true. The operators of virtually every nuclear power plant
in the country have cither received, applied for, or plan to apply for NRC license
extensions for up to 20 years of additional power production. The absence of a {ederal
repository has in fact resulted 1n the robust growth of a related industry that provides safc,
long-term storage at more than 50 reactor sites for civilian SNF.

DOE has already developed a safe. long-term, dual-purpose cask storage system
for the spent nuclear fuel produced by the U S. Navy's fleet of nuclear-powered ships.
DOE has demonstrated no compelling national sccurity nced for a repository in this
rcgard Indeed the amount of naval reactor spent nuclear fucl requiring storage is quite
small, estimated by DOE to fill 300-600 transportable storage casks over the next fifty
years

DOE’s asscrtton that ™a repository 1s important 10 homeland securnity™ is
cxaggcrated. According to the Nuclear Energy Institute, spent fuel storage stallations

ar¢ as sccure as the operating reactors NEI boasts: “Proven Prepared. Protected. Sccunty
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at America’s Nuclear Power Plants.” DOE’s claim that Yucca Mountain would solve the
sccurity problem ignores the fact that many operating reactors will still have fuel n
storage for many decadcs after the repository begins operation The primary reason for
the reactor sile-specific fucl storage is because spent fuel MUST cool for a few years at
the site before 1t can be packaged and transported.  Thus, there will always be a quantity
of spent fuel at EVERY single reactor sitc and the *“‘one safe location™ 15 sumply not true
Instcad of less sccurity, more security will be needed after Yucca Mountain opens (if 1t
ever opens). for the reactors, for the repository, and for tens of thousands of cask
shipments of SNF from reactors to the repository.

Instead of less sccurity, more security would be nceded after Yucca Mountain
opens (if 1t ever opens) for the reactors, for the repository, and for tens of thousands of
cask shipments of SNF from rcactors to the repository. And the fact the DOE has failed
to consider the terronist risk 1n ats plan belies the authority of its claim to be bolstering
homcland sccunty.

DOE offers no cvidence that a repository 1s needed for non-prohiferation
objcctives.

DOE’s closing asscrtion, that a repository *is important to the nation's efforts to
protect the environment, ™ cannot be demonstrated until the EPA issucs a final radiation
protection standard for the repository, and the NRC certifics that the repository can mecet
that standard.

“2. The rail line would enable DOE to safely and securely transport the nation's

spent nuclear fuel and high-level radioactive waste to the proposed repository at
Yucca Mountain® (p.25)
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Without endorsing any specific transportation scenario or mode, Nevada points
out that DOE's “mostly rail” scenario necessarily includes barge and truck in the
transportation modal mix. And pending completion of the construction and the operation
of the proposed rail line, DOE's “interim transportation plan™ 1s not a “mostly rail”
scenario.

DOE has failed to demonstrate that a rail linc to the repository s nceded, and
DOE's assertion that rail transport 18 preferable to truck transport 1s both questionable
and out of date. DOE’s ¢valuation of thc mostly lcgal-weight truck (LWT) scenario in the
2002 FEIS demonstrated that rail access 1s not nccessary; all 76 sttes that would ship SNF
and/or HLW 10 the repository could ship by LWT, with the exception of INL, where 300-
600 dual-purposc casks of naval SNF could shipped from INL by rail and delivered to the
reposttory by hcavy-haul truck, and the DOE FEIS concluded that truck transport was
feasible, and that the environmental impacts would be acceptable In the Draft SEIS
(Exhibit H) DOE proposes to ship LWT casks by overwcight truck, but DOE offers no
argument that OWT shipments are not feasiblc.

DOE’s statcd rcasons in the Application (Pp.25-26) for the in sclection of the
mostly rail scenario nationally and in Nevada in the ROD are not convincing

(1) Regarding “impacts to human health™ DOE states *... there would be fewer non-
radiological traffic (atalites under the mostly rail scenaro (3 fatalities),
compared to the mostly legal-weight truck scenano {five fatalitics) there
would be fewer worker and general public latent cancer fatalitics under the
mostly rail scenano (3 worker fatalities, 1 general pubhie fatahity) than the mostly

legal-weight truck scenario (12 worker fatalitics, 3 general public fatalities),™
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(p.26) Here DOE 1s simply wrong. When the human health impacts of
constructing and operating the proposed rail line under the shared usc option are
considered, the mostly rail scenario would actually result in more human
fatalitics ( [8) than the FEIS mostly legal-weight truck scenario (15). In the Draft
RAEIS (Exhibit HY DOE cstimates 6 vchicle-rclated fatalities during railroad
construction, 8 vehicle-related fatalitics during rail operations, and 4 rail-related
fatalities from rail aperations under the shared-usc option ([Table 4-134, Draft
SEIS, p. 4-327]

(2) Regarding “...1impacts to the environment,” (p 25) DOE provides no analysis in
the FEIS or the ROD m support of the notion that the combined 1mpacts of the
mostly rml scenario, including rail construction and operation, would be less than
the impacts of the mostly legal-weight truck scenario

(3) Regarding ™.. number of rail and highway shipments nceded.” (p 26) the
purported advantage for rail 1s simply not compelling. While the larger payload
capacity of a rail cask 1s equal to about five legal-weight truck casks, reducing the
number of cask shipments required, this does not necessanily reduce overall
transportation risk. As DOE admuts 1n a footnote, the potential health cffects of a
severe transportation accilent would be “greater for the mostly rail scenanio (5
latent cancer fatalitics) than the mostly legal-weight truck scenario (1 latent
cancer fatality) duc 1o the greater amounts of radicactive materials that could be
rclcased from a rail cask in such an accident ™ [fn. 2, p 26] The DOE explanation
that such accidents are rarc. about 3 chances in 10 mullion per year, applics to

both the truck and rwl accidents studied by DOE. Morcover, the number of
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shipments may be less important for safcty than other indicators, such as accident
ratcs. In both the FEIS and the Draft SEIS, DOE failed to constder historical data
on the accident rates for past shipments of spent nuclear fuel by truck and by rail,
which show higher accident rates for rail shipments, measured 1 both accidents
per million miles and in accidents per million ton-miles, than for truck shipments
of SNF. [OCRWM., Nevada Commercial Spent Nuclear Fuel Transportation
Expenence, YMP/91-17, September 1991, p. 12]

{4) Regarding “. .the proximity of commcrcial facilitics to railheads,” (p.26) DOE
scems to have forgotten that only 44 of the 72 commercial sites 1dentificd by
DOE in the Draft SEIS can ship dirccily to Yucca Mountain by rail. DOE
assumes six sites would ship dircctly by truck. and 22 sites would ship rail casks
to the nearest raithead by heavy haul truck or barge. The 22 sites requiring
intcrmodal transfer would account for 29% of the civilian SNF inventory (18,290
MTHM,) and 31% of the civihan SNF rail casks (about 2,100 casks), shipped
under the Proposed Action. These sites could pose a sigmficant logistical
challenge, since 14 of the 22 sites could ship duning first 3 years of repository
opcrations, and 16 during the first 5 years, under the annual acceptance
allocations cstablished by the current standard contracts between DOE and the
nuclear utilitics.

(5) Regarding . the State of Nevada's preferences expressed in comments o the
DOE,” (p.26) DOE has misrcpresented the State of Nevada's comments on
sclection of a preferred mode for repository shipments  Since 1997, Nevada has

consistently recommended that DOC adopt a package of transportation satety
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mcasurcs emphasizing a comprchensive approach to nisk assessment, nisk
management, and risk communication Nevada has communicated these same
rccommendations to the U S. Nuclear Regulatory Commussion (NRC), the U.S.
Nuclear Waste Technical Review Board, and the National Academy of Sciences
(NAS) Study Commuttec on Transportation of Radicactive Waste. Ncvada’s
endorsement of mostly ra1l as the preferred modal choice has always been
conditional upon adoption of other measures, including shipment of the oldest
fuel first, or at least older fuel first, to reduce radiological hazards 65-85 percent;
use of dual-purpose (transportable storage) casks of a standardized design, with a
range of capacitics; a full-scale cask testing program, with regulalory tests on
cach cask design and a combination of extra-regulatory, full-scale testing (fire),
scale modcl testing, component tcsting, and computer simulations to determine
cask faslure thresholds; and implementation of the accident prevention and
cmergency responsc traming program, required under Scction 180 (¢) of the
NWPAA, through formal rulemaking

(6) Regarding . the irreversible and irretrievable commitments of resources,™ (p 26)
DOE provides no analysis in the FEIS or the ROD in support of the statement that
the combined commitments of resources for the mostly rail scenario, including
rail construction and operation, would be less than the commitments of resources
for the mostly legal-weight truck scenarno. Morcover, DOE has not provided a
comparative cost assessment of the proposed mostly rail construction and

opcrations scenanio. and the mostly legal-weight truck scenanos
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(7) Regarding * cumulative impacis from transportation activities.” (p.26) DOE
provides no analysis in the FEIS or the ROD in support of the statcment that the
combined cumulative impacts of rail construction and opecration, would be less
than the cumulative impacts of the mostly legal-weight truck scenario. DOE's
own analysis of the cumulative human health impacts, often considered the most
important measure of cumulative impact, show just the opposite.

“3, The rail line would enable DOE to ship construction materials for the
construction of the repository to the Yucca Mountain site” (p.26)

DOE fails to demonstratc that the Caliente rail line is necessary for the
transportation of rcpository construction matenals. The concrete. steel, and copper that
DOE would usc 1n repository construction arc divisible loads, regularly transported by
legal-weight trucks. DOE provides no estimate of the cost and 1mpacts of transporting
these goods to the proposed repository site by truck, compared to the cost of transporting
these goods by rail. Even if rail transportation of construction materials would be
cconomically advantageous to DOE, this would not in and of nsclf constitute public
convemcence and necessity, nor outweigh the adverse environmental impacts of rail linc
construction and opcration.

Morcover, delay m construction of the rail Ie could eliminate most or all of the
purported benefit of shipping repository construction matenials. DOE acknowledges
(p-31) that congressional appropriations might not be “sufficicnt to complete construction
in 4 years™ and that complete construction might require 10 years Under the 10-year
schedule, “construction of the rait roadbed would occur sequentially, starting at the

beginning of the rail alignment and moving toward Yucca Mountain ™ DOE must explain
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how the 10-ycar schedule and scquential consiruction would impact transportation of
repository construction materials.

“4, Common carriage rail service would promote economic development and
services to rural areas of the State of Nevada™ (p.28)

The purported economic benefits to cxisting businesses are speculative, especially
since DOE has provided no operations plan for the proposed shared-use rail operation,
and therc can at this time be no basis for calculating comparative rail and truck shipping
costs for the affected arca businesses. The benefit of an influx of 1,800 construction
workers would be offsct by the cxpected “boom and bust™ social and economic costs.
DOE has not provided a comparative assessment of the potential local economic impacts
of the rcpository absent the proposcd rail line, operating under the mostly legal-weight
truck sccnario. Absent the railroad, there could be significant local opportunitics for
transportation of goods by legal-weight truck, and the potential for improvements to
existing highway nfrastructure.

Nonc of DOE’s PCN rcasons satisfly cven the strongly presumptive character of
Scction 10901 for the issuance of a certificatc, which 1n this case would be inconsistent
with the public interest,

d. Time Schedule, 49 C.F.R. §1150.4(f)

The DOE Application provides no basis for the statcment that 2 minimum of four
years would be required for construction, nor for the sclection of ten years as 4 maxunum
time requircment.

Ncevada estimates that it would hikely take 7 to 10 years to construct the rail ling,
because of delays in acquinng the right-of-way, delays in obtaimng permuts. uncxpected

disruptions due to natural hazards (cspecially flooding and fires), and because of the
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likelihood of onc or more archaeological or cultural resource discoveries that would
require rerouting, and perhaps additional BLM land withdrawal proceedings Nevada
belicves a 10-ycar construction period may be required even 1f Congressional
appropriations arc sufficicnt

DOE’s acknowledgement (p.31) that congressional appropriations might not be
“sufficient to complete construction n 4 years,” would appear to be a rcasonable
expectation given recent congressional appropriations for the repository project.
Morcover, now that the DOE transportation program has beccome more visible, with the
1ssuance of the Final SEIS and the Final RA EIS, and the filing of DOE’s Application
with the STB, it is rcasonable to assumc that the transportation program uself will
become more politically controversial, and thus DOE transportation program budget
requests will be even more likely to be reduced by Congress

Therefore, DOE’s 10-ycar construction schedule may be overly optimistic.

4. Operational Data, 49 C.F.R. §1150.5

On 1ts face, DOE's Application admittedly fails to properly include operating data
and operating plan, Exhibit D, as required by 49 C.F.R. §1150.5. Sec Application, p. 34.

In its Application, DOE attempts to ecxcuse this fallurc away by offering that “an
operator for the rail linc has not been sclected at the time of this Application™ but “once
an operator has been selected, an operating plan would be dcvclop-cd“. Id

For Application Exfubit D, Operating Plan, DOE merely states: “Not Applicuble
at this time™,

DOE has neither sought a waiver under §1150.10 nor provided justification in its

Application for the failure 10 provide an operating plan.
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DOE has had almost 20 years since the 1987 Nuclear Waste Policy Act
Amcendments (NWPAA), to anticipate the need for operating data and plan requirements
to support this Application. But rather. in a rush to mect its seli~-imposed uimetable to file
this Application with the Board coincident with a license application with the NRC in
June 2008, DOE failed to develop an operating plan 1n time to include m this
Application.

The failure to include an operating plan compromises full disclosure of essential
mformation which has been the continuing bane of stakcholders regarding DOE’s
proposecd rail transportation activity and infrastructurc m Nevada. Previously, DOE has
refused to commt to implementing the “Shared-Use Option™ Even now, DOE’s refusal
to clcérly do so in its Application is ¢videnced by not submutting an operating plan to the
Board. That failurc 1s fatal and should have resulted 1n rejection of the Application.

§. Financial Information, 49 C.F.R. §1150.6

The cost information provided in the DOE Application, page 37, appcars to be
derived from the same estimate provided in the Draft RA EIS (Exhibit H), issued 1n
October, 2007, based on a July, 2007 sourcc [DIRS 182777, Nevada Rail Partners,
Comparative Cost Estimates, Calicnle Rail Corridor, Summary Report, July 3, 2007,
Preparcd for BSC] This source was apparently not included in the RA DEIS References
DVD distributed by DOE, after the RA DEIS references were deleted from the DOE EIS
wcebsite. [hitp //www.state nv us/nucwaste/news2008/pdf’'nrp070603cost.pd(]

In DOE's Application, the total constructton phase estimated cost in 2008 dollars,
$2 566 Mlhon, 1s about 17 percent higher than the Draft RA EIS estimated cost in 2005

dollars. DOEL offers no explanation is in the Application for the I8 pereent escalation in
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total cstimated alignment cost, and the 11 percent escalation in total estmated facility
cost, compared to the Draft RA EIS. The estimate docs not include the “costs associated
with mitigation,” which should be a major concern to STB for this proposed project

The Draft Rail Alignment EIS, and the sources cited theremn, fail to provide
detailed mformation on the cost of constructing the Calientc and Mina preferred rail
alignments. The cost cstimates provided (Vol. L, page 2-5), $2.2 billion (2005 dollars)
for Calicnte and $1.7 billion (2005 dollars) for Mina, differ from the cost estimates in the
July 2007 Draft of the DOE National Transportation Plan (NTP). The Draft NTP states:
“A range of estimated costs have been developed to describe the financial commitments
necessary to execute the Nevada Rail Infrastructure Project through March 2017.” The
cost estimates, in constant 2006 dollars, range from a “Low Point” of $1.7 bilhion, a “Mid
Point™ of $2.4 billion, to a *“High Point” of $3.2 billion. The NTP cost cstimates “are
based on the Caliente Corridor.”[Draft NTP, page 52]

The Draft Rail Alignment EIS provides no cxplanation for the rapid escalation in
the cstimated ;:ost of constructing a railroad along the Caliente comidor since publication
of the Yucca Mountain FEIS in 2002, The FEIS estimated the Caliente construction cost
at about S800 million.

The Draft Rail Alignment EIS provides no information updating the construction
costs for the Carlin, Jean, and Valley comdors. DOE claims to have updated other
relevant data for the other corridors

The two references cited in the Dratt Rarl Alignment EIS, DIRS 182777 and
182778, provide almost no meaningful information on the methodology and data used to

develop the Caliente and Mina construction cost estimates. The cited references do not
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allow the Board to verify estimated construction costs independently The references
provide absolutcly no information on the unit prices assumed for nght-of-way
acquisition, carthwork, ballast, concrete ttes, rails, bridges, culverts, ctc. The references
do cxplain that the construction cost cstimates do not include any costs “to nutigate
impacts,"[DIRS 182777, page 13]

The Draft Rail Alignment EIS should have provided an alternative cost cstimate
for the 10-ycar construction schedulc. The references concede that under the extended
construction schedule “additional costs would be incurred.™ The additional costs would
include: “escalation, extended overhead costs, maintenance of conﬁtl"uctcd facilitics not in
use, and sccunty.” [DIRS 182777, page 13]

The Draft Rail Alignment EIS should have provided an alternative cost cstimatc
for construction of the Calicnte and Mina alignments using ballast shipped in from
existing quarrics i Utah, Wyoming. and other states. Elimination of the nced for
construction of new quarrics along the proposed alignments could significantly reduce
adverse cnvironmental impacts.

The Draft Rail Alignment EIS fails to cxplain the imphcations of rail hinc
construction costs for route selection decisions. Appendix C provides cost information on
alternative scgments that DOE dropped from further consideration It appcars that

“primarily to reduce construction costs DOE passed over scgments that would have
signaficantly reduced adverse impacts  This particularly appears to be the case regarding
alternative scgments in Mcadow Valley, Coal Valley, Garden Valley. the Goldficld

muining district, and Beatty Wash,
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The Draft Rail Alignment EIS fails to discuss the overall implications of rail
construction costs for program decisions, such as the selection of the preferred cormidor or
the preferred shipment mode. The estimated construction cost of the Calienic rail line
increased from $800 mllion in 2002, to $2 billion 1n 2005, to more than $2 billion
2007. Additional cost increascs could occur when the Final EIS is published. The STB
should inquire. (a) 1s there some cost threshold where construction cost would become
the major factor in sclecting the preferred rail corridor? And (b) 1s there some cost
threshold for rail access that would tngger a reconsideration of the preferred
transportation mode?

6. Environmental Information and Data, Exhibit H, 49 C.F.R. §1150.7

Despite assertions by Nevada and other stakeholders that shared-usc, common
carricr service over the proposed line to be constructed in Nevada 1s necessary to trigger
STB jurisdiction over the proposed transportation transaction for all purposes, especially
the cnvironmental documentation required under the National Environmental Policy Act,
42 U S.C. §§4321 et seq (“NEPA™), DOE has consistently refused to commit to “shared-
use, common carrier service™ over the line,

Faced with chada:s continuing asscrtions of STB junisdiction and special
expertisc, and cspecially that it be the “lead agency™ for common carrier transportation-
refated environmental documentation under NEPA, DOE finally included the STB as a
“cooperating agency”™ in DOE’s own undertaking of required but incomplete NEPA
cnvironmental documentation.  Notably, DOE did not similarly include the Federal

Railroad Admunistration (“FRA™) as a “cooperating agency”., which hikewise has

junsdictional interests and special expertise for rail safety
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Board regulations require sufficiently complete environmental information and
data, Exhibit H, under 49 C.F.R. §§1150.7 and lle.l ct seq Inits Application, DOE
includes its own Draft Nevada Rail Cornidor Supplementary Environmental Impact
Statement (“RC-DSEIS™) and Drafi Rail Alignment Environmental Impact Statement
(“RA-DEIS™) as environmental analysis and documentation, Ex/ubit H The Application
proposes that the RC-DSEIS and RA-DEIS be adopted by the Board to support STB's
“fulfillment of its responsibilitics under the National Environmental Policy Act, (NEPA).
as well as under the Board's regulations (49 C.F R, Parts 1105 and 1150)" DOE
Application, p 3

Notwithstanding the STB’s prior participation as a “‘cooperating agency” in
DOE's undertaking of required RC-DSEIS and RA-DEIS cnvironmental analysis and
documcntation, that NEPA process is nonetheless incomplete and, assuming properly
cstablished STB jurisdiction, docs not now satisfy the STB's own non-delegable NEPA
responsbilities as the “lead agency™ evaluating a proposcd transportation transaction.
Scc Jdaho v ICC, 35 F.3d 585, 596-97 (D.C Cir. 1994).

The STB may consider the DOE submissions for refercnce matenal but 1s not
obhigated to accept let alone adopt the RC-DSEIS or RA-DEIS. To avoid duplication, the
Board may utihze DOE documents in combination with its own cnvironmental analysis
and documentation 1n order to fulfill its NEPA requirements. Sec 10 C F R. §§1506 3 and
4, and 49 C.F.R. Part 1105

As previously noted in this motion, the RC-DSEIS and RA-DEIS are, by DOE's

own adnmussion, incomplcte and indefinite, both in terms of content and decisions.  Supra,
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pp- 6-7. So much so, thcse submissions cannot satisfy the requirements of 49 CFR
§1150.7 and Part 1105 for thus application.

For cxample, Part 1105 regulations that address additional NEPA environmental
documentation 1n line construction cases require a detailed operating plan, which 1s here
omitted. 49 C.F.R. §1105.7(11)) Those plan requirements are similar to those
contained in §1150.5, £xhzbut D, for applications under 49 U.S.C. §10901

Apart from the incompleteness, indefiniteness, omissions and non-acceptability of
the RC-DSEIS and RA-DEIS, relative to the critcria normally applied by the STB 1n
environmental analyslis and documentation for the transportation transaction such as DOE
here proposes for §10901 cvaluation, the reat question now 1s: how docs the STB intend
to proceed to fulfill its own NEPA responsibilitics under Part 1105?

The Board must decide and declare what Part 1105 NEPA procedures will apply
gong forward. and specifically what will be the status of the RC-DSEIS and RA-DEIS in
those procedurcs.?  After commenting on “cooperating agency™ status as making the
NEPA process more cfficient, and that STB’s Scction of Environmental Analysis (SEA)
had been participatory in public hearings held on Draft EISs in November and December
2007, the Board’s April 11 Order did statc that “ft}he EISs (including the public

comments) will serve as the basis for SEA’s recommendations to the Board regarding

* Commenls on the RC-DSEIS and RA-DEIS by the miny mferesied parties, and specifically those off
Nevada, liled with DOE evidence numerous, serious omissions and deficiencies At the very least, DOE
should have mciuded the same as o part of Exkibir H 1 order o make lull disclosure #nd provide more
complete record of environmental mformation Al of which bears dircetly on STB luture determination
whether, and 11 o to what extent, 10 adopt ol DOL™s documentation under 40 CF R §1506 3 as n proceeds
to satisly and create the record tor 1ty own environmental analysis and documentation under Part 1105
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whether, from an environmental perspective. DOE's construction and operation
application should be granted, denied, or granted with environmental conditions ",

lHercin lics a cautionary note. The forcgoing suggests that STB proceedings
under Section 10901 on the DOE application may not contemplate a parallel schedule for
truc public comment on and cntical analysis of, the DOE’s EIS documentation. But in
the Junc 27 decision rejecting NV's concerns ovér the status of DOE’s ElSs, the Board
acknowledged its indcpendent NEPA/NHPA responsibilitics, and stated “/a/ll parties.
including the State, will be able to participate tn the environmental review process as
provided in our reguilations at 49 CFR Part 1105.”

In mid-June, 2008, DOE 1ssued 1ts F inal EIS documentation for the Rail Cornidor
and Rail Ahignment, but has not choscn 1o supplement Exlubit H of its Application or
otherwisc make those documents part of the record in the case. Thus to date, therc has
been no public comment on NEPA issues scheduled by the STB. These July 15
comments only address transportation issues, 1 ¢.. the public convenience and need (PCN)
issucs raised by DOE’s apphcation under Section 10901.

7. Fallure to Provide Safety Integration Plan (SIP), 49 C.F.R. §1106

The transportation transaction proposed by DOE for the transport of SNF and
HLW will result in a 300-milc cxtension of the national rail system and nccessarily
mvolve the operations of scveral other carriers, both within and without Nevada. Review
and approval of thc proposed transaction requircs an adequatc and coordinated
consideration by the Board and the Federal Railroad Adminmistration ("FRA™) for
integration of operating safety procedures among the national rail carriers and a presently

unidentificd rail carner operative for DOE over the Nevada line
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DOE's application 15 silent on the issue and fails to provide a SIP for a
transportation proposal that qualfics as a “transaction™ as that tcn; is defined n 49
C.F.R. §1106 2 for which an SIP can and should be deemed necessary by the Board fora
proper consideration of the application for authority to construct and operatc the linc 1n
question

Although Part 1106 generally applics to consolidations under 49 U.S.C §11323
not construction under §10901, 49 C.F.R. §1106.2 makcs clear the requircment 15 not so
limited, but 1n appropriate cases, such as here, may be applied to other requests for
transaction authonty, such as here where intcroperation 1ssues among various entitics and
modcs are necessanly contemplated

8. Fallure to Address Terrorism Related to Proposed Rail Transportation

Following September 11, 2001, Congress cnacted measurcs that address national
concerns for terrorism attacks on (ransportation activity and infrastructure One of
significance 1s the “Implementing Recommendations of the 9/11 Commission Act of
2007, PL 110-53 121 Stat. 266 (August 3, 2007), Titles XII, XIII and XV Subtitles A,
B and D. These concerns also prompted responsible administrations within DOT and
DHS 10 undertake rulemakings proposing new scc;lrity reggulations for rail shipments of
hazardous matcrials, including spent nuclear fuel.

DOT’s Pipeline and Hazardous Materials Safety Administration (“"PHMSA™), in
consultation with the FRA, and DHS's Transportation Sccurity Administration (“TSA™),
in coordinated, compumon proccedings. proposed new security regulatrons for rail

shipments of hazardous materials, including spent nuclear fucl, for 49 CFR Parts 172

and 174, and 49 C.F R. Parts 1520 and 1580, respectively The notices of proposed
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rulemakings (NPRMs) arc at 71 FR 76834 and 76852 (Dccember 21, 2006), respectively.
[The proposed rules are currently under review at OMB and are expected to become
effective within the next 45 - 180 days.]

As recent as June 27, 2008, 1in a memorandum to NRC's Office of Federal and
Statc Materials and Envi_runmcntal Management Programs (“FSME™), NRC’s Officc of
Nuclear Security and Incident Response ("NSIR™) requested rulemaking to incorporate
updated requircments for the secure transport of spent nuclear fucl (SNF) for the stated
rcason that “‘the existing requirements for the secure transport of SNF were developed
under a different threat environment. ™

The memorandum notes that “as a result of new insights, the existing security
requirements that apply during the transportation of SNF need to be updated to further
minimuze the possibility for radiological sahotage of spent fuel shipments and to further
facilitate the location, recoverv, and response to spent fuel shipments that may have come
under the control of an adversary”, and finally that “the updated security requirements
align wath our mission to protect public health and safety, and the environment, promote
the security of our nation, and, provide fur regulatory actions that are open, effective,
efficient, realistic and nmely

The memorandum points out that the requested rulemaking will be concurrent
with a planned separate rulemaking to update the in-transit requirements for Radioactive
Materials in Quantitics of Concern (RAMQC) and that third rulemaking to update the in-
transit special nuclear material is planned in the future

Unquestionably, Congress, NRC, DOT and DHS have very genuine and specific

concerns about the sceurity of rail shapments of hazardous matenals, especrally spent
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nuclcar fucl, through major urban arcas. Currcntly proposed rulemakings are designed to
address these concerns, among others, through route selection decisions based on secunty
nisk asscssments, that have been exacerbated by rail capacity constraints within and
without Nevada

DOE’s application fails to address the full implications of the revised rail
transportation safety and security regulations proposed by PHMSA and TSA DOE's
Exhibuit 1 idenufies potential rail and barge-to-rail routes to YMP through more than 30
of .lhc nation's 50 largest metropolitan areas, including New York, Philadelphia,
Washington, DC, Atlanta. Detroit, Chicago, [ouston and Los Angeles, not to overlook
the proximity of YMP activity to Las Vegas.

DOE repeatedly underestimates the transportation terrorism risks thal others have
choscn to evaluate, and 1gnores more scverce transportation terrorism nisks identified by
the Statc of Nevada and other partics, Nevada has addressed these 1ssues in detail in the
written comments on the RC-DSEILS and RA-DEI.S submitted to DOE on January 10,
2008.

An act of terrorism or sabotage that perforates the shipping cask containment, or
deployment of a combination of weapons specifically designed to breach, damage, and
disperse the cask contents, could result in consequences many times more scvere than
those evaluated by DOE, with radiation exposure to thousunds and clean-up costs n the
billions

The circumstances in this casce surcly heighten terrorism concerns because the

proposed transportation activity and infrastructure involves the relatively exposed rail
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transport of substantial amounts of spent nuclear fucl and high level radivactive waste not
only 1n Ncvada but also from ongins nationwide fo Nevada.

DOE’s Exhibut [, at page 30, offers comment on anti-terrorism as a rcason for the
repository. but does not address terromsm as 1t relates to national or Nevada
transportation activity or mfrastructure. Nor docs it do so by 1ts efforts at debunking
transportation myths. Id. at 38 Other references in DOE’s submissions do not present a
nlc;lnlngful analysis or consideration of terrorism.

The Ninth Circuit recently rejected NRC's 4-factor rationalc for cxcluding
mecaningful considcrauon of terronsm from i1ts NEPA environmental analysis and
documentation. San Luis Ohispo Mothers for Peace v. NRC, 449 F.3d IOJ 6. 1035 (9"‘
Cir. 2006), cert demed 127 S.CL 1124 (2007) concluding “[1]n sum, none of the four
factors upon which the NRC relies to cschew consideration of the environmental cffects
of a terrorist attack satisfics the standard of rcasonableness. We must thercfore grant the
petition in part and remand in part for the agency to fulfill its responsibilittes under
NEPA. Our identification of the madequacies in the agency's NEPA analysis should not
be construed as constraming the NRC's considcration of the merits on remand, or
circumscribing the procedures that the NRC must employ 1n conducting its analysis.™)

DOE's application docs not give meamingful consideration of these concerns, but
should have. It 1s necessary supportive information under 49 C.F.R. §1150.8 required for
Board consideration of this application The failure to critically address terrorism as it
relates to transportation activity and infrastructure, and related secunity, exposure and
first response concerns should be considered fatal to the acceptance of DOE’s application

as presently filed
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In a post-9/11 world, mecaningful constderation requires recognition of the
junisdictional responsibility and cxpertise of other Federal agencies for ranl safety and
sccurity risk assessments. The Interim Final Rule, effective Junc 1, 2008, issued by
PHMSA in coordination with FRA and TSA, on Aprl 16, 2008 at 73 F.R. 20752, and
consideration of the 27 nisk analysis factors included thercin. warrant the inclusion those
agencies as “cooperating agencics™ with “lead agency” status for FRA on safety and
sccurity risk assessment maiters, as a part of the Board’s deliberations for purposes of
NEPA and determination of the public convenicnce and neccssity for purposes of prior
approval under Scction 10901.

It 1s unclear whether and to what cxtent transportation safety and sccurily risk
assessments will be subject to critical review by the NRC in processing DOE’s License
Application Thus, because lthSTB may be the only ~chcra| agency to review the
national and Nevada impacts of DOE’s transportation plans for approval purposes and
given the presumptive nature of Section 10901, the Board must act to cnsure an open and
fair opportunity for public participation in these proceedings, as well as appropriately
adding other Federal agencices as “cooperating agencies™.

Rclying on “comphliance with applicable law™ results in neither an evaluation nor
a plan addressing safety and sccunty issues resulting from rail transport of SNF and
HLW throughout the nation and in Nevada

[Il. Conclusions and Requests for Relief
The geologic repository for spent nuclear fuel and high level radioactive waste

proposed for Yucca Mountain, NV 1s a unique. first-ever in the world project.  For the
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Board, DOE’s application involving local and national transport of such hazardous
materials 1s likewise unique.

DOE"s appheation secks prior approval from the Board for the construction and
operation of a 300-mile rail line 1n chade; as an cxtension of the national rail system for
the transportation of SNF and HLW from origins throughout thc United States to the
repository. While thc application focuses on construction and opcration of rail
infrastructure 1n Nev'ada. il necessarily implicates rail transportation and 1infrastructure
nationwide.

This case represents the first invitation and opportunity for the STB to review and
cvaluatc the local and national impacts of proposed transportation activity and
infrastructure related to the proposed repository  For that rcason, the Board should
require that DOE's imtial Application comply fully with applicable rules and regulations.

With respect to the Section 10901 public convenience and necessity (PCN) issues
raised by DOE's Applicaton filed March 17, 2008 Ncvada finds the Application
deficient, and for the reasons urged, requests the Board to reject the Application for lack
of jurisdicion or as complete requiring supplement, and that the Board require
responsive PCN comments be filed only after DOE’s application has been fully
completed with proper supplementary content and that PHMSA, TSA and FRA be
mcluded as “cooperating agencies” with FRA the “lead agency™ on safety issues in any
further proceedings.

Nevada reserves the nght to request discovery and/or oral argument following
DOE"s responses to these and other comments duc July 15. 2008.

Daicd this 15" day of July, 2008, by Is/
Paul H. Lamboley, for
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