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SUPPORT OF THE ISSUANCE OF A PRELIMINARY INJUNCTION

PRELIMINARY STATEMENT

The legal precedents supporting this application for an
Order to Show Cause and Preliminary Injunction are among the

{00080345.DOC}




foundations of constitutional 1law, well settled for a Century
and three quarters. That this plaintiff is compelled to seek
judicial assistance on such matters is astounding.

Defendants, in defiance of federal law, have granted
private parties the exclusive right to transport waste from
their counties in interstate commerce. They seek to criminally
enforce those exclusive franchises to the exclusion of the
Plaintiff, an entity specifically authorized to engage 1in
interstate commerce by federal law. Plaintiff is irreparably
harmed by the Defendants’ denial of a constitutional right.
Plaintiff has a high probability of success on the merits as
this 1is precisely the issue finally resolved by the Supreme

Court of these United States in Gibbons v. Ogden, 22 U.S. 1, 221

(1824). The public has the right to unobstructed access to all
means of interstate commerce and, therefore, the application for
a preliminary injunction is in the public interest.

This Court’s jurisdiction and authority to issue the relief
here requested is based on the federal nature of the issues and

the specific mandate of Osborn v. Bank of United States, 22 U.S.

738, 868 (1824). Judicial intervention is sought in this matter
to prevent HTT and the public from continuing to suffer
irreparable harm through the attempts of the Defendants Hudson
County Improvement Authority ("HCIA") and Essex County Utilities

Authority ("ECUA") (collectively referred to as "Defendants”)




who seek to enforce the exclusive franchises by threatening to
impose criminal sanctions against HTT’s customers. Defendants
act under color of State law in bold violation of 42 U.S.C. §
1983.

The pattern of intimidation here complained of increased
after Plaintiff filed a petition with the Surface Transportation
Board for a Declaratory Order. In that petition HTT seeks a
determination that its operation 1is not subject to 1local
regulation and that customers utilizing its facilities can not
be penalized for exercising a right granted to them by federal
law. Shockingly, shortly after that petition was filed, HCIA
employees began to call Hauling Customers in Hudson County and
threaten them with the imposition of draconian fines if they
were found to have transported waste to HTT. These threats are
a direct attempt to penalize HTT for its seeking a review of
Hudson County’s regulations in the tribunal established by
Congress for that purpose. These actions are separate
violations of 42 U.S.C. § 1983. Plaintiff must seek relief in
this Court as the Surface Transportation Board does not have
injunctive power. The Essex and Hudson County Solid Waste
Management Plans are complicated schemes whereby the counties,
for fees, grant exclusive access to the waste transportation
market in each county to one private entity. HTT is a Transload

facility that operates in conformity with and under the




exclusive authority of 49 U.S.C. § 10102. Its operations are
subject to regulation only by the Surface Transportation Board.
Accordingly, the provisions of the county solid waste management
plans at issue conflict with federal law with respect to HTT and
such 1local regulations may not be enforced. The Counties’
franchises are patently unconstitutional.

HTT has satisfied the requirements for the entry of a
preliminary injunction to prevent further irreparable harm at
Defendants' hand. Accordingly, HTT respectfully requests that
this Court enter an Order providing as follows: 1) prohibiting
Defendants from applying any state or 1local 1law relating to
intermodal rail operations to HTT pending trial on the merits
unless that action has Dbeen authorized by the Surface
Transportation Board; 2) prohibiting Defendants from enforcing
the Essex Solid Waste Management Plan ("SWMP") and the Hudson
SWMP as they presently exist with respect to Plaintiff; and 3)
restraining and enjoining Defendants and anyone acting in
concert with them from interfering with, threatening,
prosecuting or in any manner obstructing HTT’s customers from
utilizing the Transload Facility pending further Order of this

Court.




STATEMENT OF FACTS

Plaintiff Hi Tech Trans, LLC is a limited liability company
formed under the laws of the State of New Jersey, with its
principal office and place of business at 91 Bay Avenue in the

Oak Island Rail Yard, Newark, New Jersey (see Declaration of

Ronald Klempner, August 1, 2002, Para. 1 , hereinafter
“Klempner, Para.”). Defendants Hudson County Improvement
Authority ("HCIA") and Defendant Essex County Utilities

Authority ("ECUA"™) are corporate body politics of the State of
New Jersey operating as independent and autonomous public
entities (see Exhibits K, I, and J). Defendant Thomas P.
Calvanico is the Executive Director of the HCIA and Defendant
Mauro G. Tucci is the Chairman of the ECUA (see Exhibit C).

The Delaware and Hudson Railroad (DHRRO 1is a corporation
duly organized under the laws of the state of Delaware, Exhibit
B. It was formed in 1981 to acquire the assets of the former
Delaware and Hudson Railway Company, a bankrupt railroad, the
successor to the Delaware and Hudson Canal Company. In 1990,
DHRR’s parent, Canadian Pacific Limited purchased the assets
and trackage rights of the former Delaware and Hudson Railway
Company, a bankrupt carrier, which transaction was approved by

the Interstate Commerce Commission, Canadian Pacific Limited---

Purchase & Trackage Rights --Delaware & Hudson Railway Company

(Finance Docket No. 31700) 7 I.C.C.95 (1990). One of the assets




acquired in that transaction was trackage rights into the Oak
Island Rail Yard in Newark, N.J. (OIRY), See Exhibit B.
Canadian Pacific Limited is now named the Canadian Pacific
Railroad (CPR).

The right of CPR to trackage rights into Oak Island Yard

was continued in the transaction wherein Conrail’s assets were

divided between Norfolk Southern Corp. (NS) and CsX
Transportation Corp, (CSXT) a transaction approved by the
Surface Transportation Board. Pursuant to those trackage

rights, CPR has negotiated a lease of a portion of the Oak
Island Yard from Contrail, an entity owned by NS and CSXT to
cperate certain terminal facilities and lines which serve major

metropolitan areas, Exhibit B.

THE FACILITY AND ITS ACTIVITIES

CPR! has operated and continues to operate numerous multi-
modal operations, including an intermodal operation such as
containers of solid waste and other materials and various bulk
loading of plastics, aggregates and other materials at the Oak
Island Yard, both directly and through various licensees (see
Exhibit “B”). Intermodal is a term used in the transportation

industry to indicate that goods are being transported from one

! Both the Delaware and Hudson and the CPR will be referred to from this point on as “CPR” except where the
distinction is needed for clarity.




point to another in one continuous trip utilizing more than one
mode of transport pursuant to a single shipping document.

CPR entered into a license agreement (the "License
Agreement"”) dated November 6, 2000 with HTT, whereby HTT would
develop and operate a construction and demolition debris ("C&D"
also at times referred to as “waste type 13”) bulk waste loading
facility (the "Transload Facility") at the OIRY. The license
Agreement states the purpose as:

CPR desires to utilize a portion of the Railyard
as designated for the transloading of non-hazardous
construction and demolition debris (“C&D”) . CPR
desires to retain HTT to develop and operate the
Premises for the benefit of CPR and for solicitation
of Waste Products traffic and for the efficient
transloading of Waste Products in transit for carriage
on CPR.”

(See Exhibit “B,” Redacted License Agreement, Recitals, pg.
1). The License Agreement, Para 4(a) specifically limits HTT’s
activities as follows:

HTT will wuse the premises only for the
Transfer of Waste Products from truck to
rail cars operated by CPR. .

In a statement filed with the Surface Transportation Board
on HTT’'s petition for a Declaratory Order, above referred to,
CPR characterized HTT’s role as:

Hi Tech is a licensee of CPR. Pursuant to agreements
between Hi Tech and CPR, High Tech obtains

construction and demolition debris (Cs&D), transfers it
from truck to rail at CPR’s transload facility, and




then ships the C&D in interstate commerce on CPR’s
lines. Hi Tech is an integral component of CPR’s movement of this
particular type of freight by rail. Many producers of C&D cannot access rail
transportation without the use of trucks. Furthermore CPR relies heavily upon Hi
Tech to perform duties that are essential to the successful marketing of its rail
services in the highly specialized area of C&D transportation”

Exhibit D.

HTT commenced operations of the Transload Facility on or
about September 17, 2001 (see Exhibit “A”).

HTT as a matter of courtesy, informed the New Jersey
Department of Environmental Protection (NJDEP) in or about May
of 2001, of the Agreements and of the planned development and
operations at the Transload Facility (see Declaration of Ronald
Klempner, July 31, 2002, Para 6 hereinafter "“Klempner”). In or
about November, 2001 and subsequent thereto, officials of the
NJDEP advised HTT and its agents that the NJDEP would not
require the Transload Facility to obtain a permit from the NJDEP
to operate, Id.

The Transload Facility operates by the following procedure:
1) Trucks hauling C&D waste arrive at the facility; 2) The
trucks discharge C&D into a “hopper” provided by HTT and located
at the facility; and 3) The C&D is loaded directly into rail
cars via the aforesaid “hoppers” in a continual throughput

operation from truck to rail (Klempner, Para 5). c&D is

neither stored nor processed at the Transload Facility, id.




CPR transports rail cars filled with C&D by HTT at the
Transload Facility exclusively to out of state disposal
facilities (Klempner, Para. 5). HTT arranges with appropriate
rail served landfills, all located outside the State of New
Jersey, as an accommodation to effectuate the ultimate disposal
of the cargo for shippers as a service to attract customers to
its railway services (see Exhibit “B” Recitals). Upon arrival
at the designated out of state disposal facilities, C&D 1is
offloaded from HTT's rail cars. The receiver of the cargo then
sorts the various components of the C&D are removed from the
rest of the material and recycled and/or put to beneficial reuse
(Klempner Para 5).

The Transload Facility operates under the exclusive
authority of 49 U.S.C. § 10102, and all rules and regulations of
the Surface Transportation Board (“STB”) (see Exhibits A).

In or about October 2001, NJDEP officials visited the
Transload Facility (Klempner Para 6). Neither at that time nor
at any subsequent time has the NJDEP informed HTT that any
aspect of the Transload Facility and/or its operations are or
were contrary to any health and safety requirements of the
NJDEP. (Klempner Para. 6)

HTT serves customers in Hudson and Essex Counties by truck.
Some customers are waste generators and some are haulers. HTT

issues bills of lading for the CPR from the point of origin to




the point of destination, in most cases including a highway haul
as well as the railway haul (Klempner Para 5).

HTT is a common carrier and not a contract carrier it will
accept cargoes delivered to its facility by haulers which are
unsolicited id.

HTT does not own any of the cargo in question, nor does it
process any such cargo. HTT is engaged by the shippers solely to
effectuate the transportation of such cargo (Klempner Para 6,
Exhibit B License Para 4 (a)). At all times the cargo remains
the property of the shipper until delivered to the landfill

Klempner, supra.

THE HUDSON COUNTY SOLID WASTE MANAGEMENT PLAN

Upon information and belief, on or about March 11 1999, the
Hudson County Board of Chosen Freeholders adopted a solid waste
management plan ("Hudson SWMP") pursuant to which all C&D
generated within Hudson County must be delivered to the
Hackensack Meadowlands Development Commission 1-E North Area
Landfill (“HMDC”), located in North Arlington, Bergen County,
New Jersey, Exhibit K. HMDC is a disposal facility selected by
Hudson County pursuant to a request for proposal ("Hudson RFP")
(see Exhibit I contains relevant pages from the Hudson RFP, also

see Exhibit K).

10




The Hudson SWMP was effectuated through an RFP and bid
specifications for Solid Waste Disposal Services. The
requirements of the Hudson RFP and bid specifications establish
the types, requirements and qualifications of bidders which are
entitled to bid for the opportunity to provide solid waste
disposal services within Hudson County (see Exhibit I page ) .
The requirements are both facially and in effect discriminatory
against interstate commerce.

The bid specifications and RFP provide in pertinent as
follows:

..In the event that a Successful Bidder’s
Disposal Facility(ies) for the provision of
contingent Disposal Services is(are) located
in excess of twenty (20) road miles from the
intersection of Tonnelle and Manhattan
Avenues in Jersey City, New Jersey, the HCIA

intends to wutilize the services of its
Designated Transfer Station and Designated

Transporter. .Where Bidder’s Disposal
Facility(ies) is({are) 1located in excess of
twenty (20) road miles from such

intersection, the Authority shall add a
transfer station services fee of $10.50 per
ton to the unit price bid by bidder, and a
transportation services fee, to be
calculated by multiplying $0.1293 times the
distance in road miles from the intersection
of Tonnelle and Manhattan Avenues in Jersey
City, New Jersey to the Bidder’s Disposal
Facility to the average of the unit prices
bid for each year over the five year term of
the Disposal Services Agreement...

(See Exhibit I page 8-97).

The Hudson RFP further provides the following:

11




..The Successful Bidder shall own, lease or
otherwise control, and operate and maintain
one or more Disposal Facility(ies) capable
of accepting at least 100,000 tons per year
Processable Waste generated within Hudson
County... The Successful Bidder shall be
responsible for obtaining all necessary
permits, licenses and approvals required in
connection with the provision of the
Contingent Disposal Services detailed in
these bid specifications, from all
regulatory agencies having competent
jurisdiction (see Exhibit I page 18).

The Hudson RFP delineates as part of the Hudson Solid Waste
Management Plan that all solid wastes obtained from generators
of the same must first be taken to a designated transfer station
prior to allowing for shipment of solid wastes to a designated
final disposal facility (see Exhibit I Page 1 and 7).

As part of the Hudson Solid Waste Management Plan, the
shipment of solid wastes from a designated Transfer Station to a
final Disposal Facility is to be exclusively accomplished by way
of long haul trucking providers (see Exhibit I page 3 and 7).
The Hudson Solid Waste Management Plan further expressly
incorporates requirements which establish long haul trucking as
the only acceptable method of delivering solid wastes from
Designated Transfer Stations to the final Disposal Facilities
(see Exhibit I page 3 and 7). The Hudson RFP also requires any
competent bidder to possess NJDEP permits in order for its bid

to be considered (see Exhibit I page ). Upon information and

belief, there is no requirement for either the local haulers

12




which collect solid wastes within Hudson or for the long haul
truckers transporting solid wastes from the Transfer Station to
the ultimate Disposal Facilities to possess an NJDEP permit.

Hudson County does not possess any indicia of ownership of
own the C&D/Type 13 waste generated within Hudson County, nor
does Hudson County own any facility for the transfer,
transportation or disposal of the same (Klempner Para 10, see
Exhibit I page 3). Nevertheless, Hudson County claims that it
owns all C&D generated within Hudson County as the basis of its
right to direct C&D generated within Hudson County to HMDC (see
Exhibit “H”).

Defendant HCIA is responsible for the implementation and
enforcement of the SWMP (see Exhibit K). It has the power to
issue citations for violations of the exclusive rights granted
to contractors under the SWMP and the defendant employees are
charged with investigating waste flows in the County, detecting
violations of the County’s contractual obligations and writing
citations id.

The Hudson RFP and SWMP which ultimately resulted in the
designation of the HMDC 1-E North Area Landfill as the sole
destination of Hudson County generated type 13 waste, excluded,
either expressly, by implication, by design or by omission, a
rail transload facility, such as the Transload Facility (see

Exhibits C, I pg. 7 and K).

13




HCIA does not pick up C&D waste nor does it provide any
services in connection with the transportation of that waste nor
does it own or lease or finance any facilities used to handle
such waste (see Exhibit C, I pg. 7).

Under Hudson County’s regulations, at issue, the waste
generator must contract with a licensed hauler to transport the
waste to the waste disposal facility designated by the HCIA,
specifically HMDC (see Exhibit C). The sole disposal facility
designated by the HCIA to receive all the C&D waste generated
within Hudson County is not covered directly by the rail system
(see Exhibit I pg. 7).

The County enacted administrative regulations which make
delivery of waste to any other transfer station a violation of
ordinances and state laws, and 1in so doing would impose
draconian fines on any waste generator or hauler who is found to
have delivered waste to any person or facility which is not
authorized to receive waste by the HCIA, Exhibit C.

THE ESSEX COUNTY SOLID WASTE MANAGEMENT PLAN

Upon information and belief, on our about August 18" 1999
the Essex County Board of Chosen Freeholders adopted a solid
waste management plan ("Essex SWMP") pursuant to which all C&D
generated within Essex County must be delivered to a facility
operated by Waste Management of New Jersey, Inc. (WMNJ) located

at 666 Front Street, Elizabeth, Union County, New Jersey (see

14




Exhibit F). C&D received and processed at WMNJ is transported
by truck to destinations located outside of the State of New
Jersey (see Exhibit F). Upon information and belief, the Essex
SWMP was approved by the NJDEP (see Exhibit F).

The Essex Solid Waste Management Plan was implemented by
way of an RFP and accompanying bid specifications issued on
March 23, 1998 (see Exhibit J. relevant pages of the Essex
County RFP and bid specifications). The ECUA solicited bids for
the provision of disposal services and/or transfer,
transportation and disposal services for all solid wastes
generated within Essex County (see Exhibit J). The requirements
of the Essex RFP and bid specifications establish the types,
requirements and qualifications of bidders which are entitled to
bid for the opportunity to provide solid waste disposal services
within Essex County (see Exhibit J pg. i).

The bid specifications provided in pertinent part as
follows:

The Disposal Facilities wutilized by the
Contractor for the provision of Disposal
Services 1in accordance with the Disposal
Services Agreement, if awarded, and the
Transfer Stations utilized by the Contractor
for the provision of Combined Services in
accordance with the Combined Services
Agreement, if awarded, must Dbe located
within 15 miles of the Essex Resource

Recovery Facility (see Exhibit J pg. iv).

See also id pg. 6.

15




The Essex Resource Recovery Facility refers to the waste to
energy facility located at 183 Raymond Boulevard, Newark, New
Jersey 07105 that is owned and operated by American Ref-Fuel
Company of Essex, id. Pg 4.

The Bids Specifications further provide as follows:

With respect to the provision of Combined
Services, Successful Bidder shall own, lease
or otherwise have control of, and operate
and maintain one or more transfer Stations
capable of accepting at least 500,000 tons
per year of Acceptable Waste... (See Exhibit
J pg. 20).

The Essex RFP delineates as part of the Essex Solid Waste
Management Plan that all solid wastes obtained from generators
of the same must first be taken to a designated transfer station
prior to allowing for shipment of solid wastes to a designated
final disposal facility (see Exhibit F).

As part of the Essex Solid Waste Management Plan, the
shipment of solid wastes from a designated Transfer Station to a
final Disposal Facility, either by design or effect, is to be
exclusively accomplished by way of long haul trucking providers.
The Essex Solid Waste Management Plan further expressly
incorporates requirements which establish, either by design or
effect, 1long haul trucking as the only acceptable method of

delivering solid wastes from Designated Transfer Stations to the

final Disposal Facilities.

16




The Essex RFP further requires any competent bidder to
possess NJDEP permits in order for its bid to be considered (see
Exhibit J, pg. 44, 44, 66, 76). Upon information and belief,
there is no requirement for either the local haulers which
collect solid wastes within Essex or for the long haul truckers
transporting solid wastes from the Transfer Station to the
ultimate Disposal Facilities to possess an NJDEP permit (see
Exhibit “A”).

As a further requirement relating to regulatory approvals,
the Essex RFP requires:

At the time of bid submittal, the Transfer
Station shall be operating pursuant to a
valid NJDEP Solid Waste Facility (“SWF”)
permit, shall maintain compliance with the
SWF and shall renew the SWF as necessary, as

long as it is necessary for the term of the
Combined Services Agreement (see Exhibit J

pg. 44).

Upon information and belief, Essex County does not possess
any 1indicia of ownership of the C&D generated within Essex
County, nor does Essex County own any facility for the transfer,
transportation or disposal of C&D. Nevertheless, Essex County
claims that it owns all C&D generated within Essex County as the
basis of its right to direct C&D generated within Essex County
to WMNJ, Exhibit F).

Defendant ECUA is responsible for the implementation and

enforcement of the SWMP, see Exhibit F. It has the power to
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issue citations for violations of the exclusive rights granted
to contractors under the SWMP and the defendant employees are
charged by the Authority with investigating waste flows in the
County, detecting violations of the County’s contractual
obligations and writing citations.

Upon information and belief, the Essex RFP excluded a rail
transload facility, such as the Transload Facility, which
operates under the jurisdiction of the STB, See Exhibit F. Upon
information and belief, the Essex SWMP has been approved by the
NJDEP, id. Essex County, through the ECUA seeks to maintain flow
control over waste generated within that County, which results
in revenue stream to the County.

ECUA does not pick up C&D waste nor does it provide any
services in connection with the transportation of that waste nor
does it own or lease or finance any facilities used to handle
such waste see Exhibit J. The waste 1is generated by C&D sites
in Essex County (see Exhibit F).

Under Essex County’s regulations at issue, the waste
generator must contract with a licensed hauler to transport the
waste to the waste disposal and/or transfer facility designated
by the ECUA. The disposal and transfer facilities designated by
the ECUA to receive all the C&D waste generated within Essex

County are not covered directly by the rail system.
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The County enacted administrative regulations which make
delivery of waste to any other transfer station or ultimate
disposal facility a violation of ordinances and state laws, and
in so doing would impose draconian fines on any waste generator
or hauler who is found to have delivered waste to any person or

facility which is not authorized to received waste by the ECUA.

THE PUBLIC ENTITIES’ INTERFERENCE WITH HTT’S OPERATIONS

After HTT began to contract for the transportation of waste
generated in New Jersey, HCIA began to investigate the origins
of waste arriving at the HTT facility (see Exhibit C). In
response to HCIA’s inquiries, HTT informed the defendants by
letter of HTT’s legal status and of the fact that it was not
subject to HCIA’s regulation, particularly one which denied
County residents access to rail intermodal services, Exhibit E.

In spite of having been fully briefed on the applicable
law, HCIA was unpersuaded and threatened to impose fines and
penalties upon direct generators and haulers (“Hauling
Customers”) who bring C&D from direct generator customers in
order to dissuade the delivery of C&D to the Transload Facility
for ultimate disposal out of state. At that time Defendants
responded to inquiries from Hauling Customers and direct
generator customers advising them not to bring C&D to the

Transload Facility. But, on information and belief, at that time
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the Defendants took no overt action, simply rejecting the
Plaintiffs legal arguments and responding to inquiries, Klempner
Para, 7-13.

To end the dispute and to provide its customers with
assurance that they would not be subject to fines, HTT filed a
petition with the Surface Transportation Board for a Declaratory
Order that 1its operation was not subject to such 1local

regulation and that delivery of cargo to HTT could therefore not

be penalized by HCIA; HTT Trans, LLC - Petition for a
Declaratory Order - Hudson County, New Jersey, FD 34192 (see
Exhibit ™“I,” Petition). With the filing of that Petition

employees of the HCIA began call or call on Hauling Customers in
Hudson County and inform them that they would be subject to
draconian fines if they were found to have transported waste to
HTT, Klempner Para. 12. The result has been that increasing
numbers of direct generator customers and Hauling Customers have
been denied unfettered access to the interstate rail services
rendered by HTT for waste generated within Hudson County (see
Exhibit “A”).

LEGAL ARGUMENT

POINT I

THIS COURT SHOULD ISSUE THE REQUESTED PRELIMINARY
INJUNCTION BECAUSE THE REQUIREMENTS FOR ISSUANCE
OF INTERIM RELIEF ARE SATISFIED.

20




This Court has the power to determine that an
administrative regulation enacted by a County is repugnant to
the constitution and to enjoin the enforcement of that

regulation, Verizon Maryland, Inc. v. Public Service Commission

of Maryland etc. U.S. Nos. 01-1531, 00-1711, 122 S. Ct.

1753, 1760 (May 20, 2002). Specifically, the Commerce Clause is
“.a substantive ‘restriction on permissible state regulation’ of
interstate commerce.. {I)ndividuals injured by state action that
violates this aspect of the Commerce Clause may sue and obtain

injunctive and declaratory relief”, Mark E. Dennis v. Margaret

L. Higgins, 498 U.S. 439, 447, 111ln S. Ct. 865, 870 (1991).
Indeed, the principal that a state may not deny any citizen the
right to trade freely in the commerce between the states has
been the well settled law of this nation since 1824.

As stated in the case of Gibbons v. Ogden, supra, the

issue presented by this motion is not new:

The acts of the Legislature of the State of New-York,
granting to Robert R. Livingston and Robert Fulton the
exclusive navigation of all the waters within the
jurisdiction of that State, with boats moved by fire
or steam, for a term of years, are repugnant to that
clause of the constitution of the United States, which
authorizes Congress to regulate commence, so far as
the said acts prohibit vessels licensed, according to
the laws of the United States, for carrying on the
costing trade, from navigating the said waters by
means of fire or steam.

Gibbons v. Ogden, Supra.
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In light of the seminal decision of the Supreme Court on
the precise issue now before this court, the Plaintiff has: 1)
a high probability of success on the merits; 2) established
irreparable injury if the relief is denied; 3) established that
granting preliminary relief will not result in cognizable harm
to the nonmoving party; and 4) established that the preliminary
relief is in the public interest. Where, as here, the actions
sought to be enjoined bar the citizens of Hudson and Essex
Counties from free access to the instrumentalities of interstate
commerce, specifically authorized by Congress, authority deemed
exclusive and sacrosanct by century and three quarters of
Constitutional precedent, Plaintiff has fulfilled all the
prerequisites for the issuance of a preliminary injunction as

set forth in decisions of the Third Circuit. ACLU of New Jersey

v. Black Horse Pike Reg. Board of Education, 84 F.3d 1471 (3rd

Cir. 1996), citing Gerardi v. Pelullo, 16 F.3d 1363, 1373 (3™

Cir. 1994) (quoting SI Handling Systems, Inc. v. Heisley, 753

F.2d 1244, 1254 (3" cir. 1985). See also S & R Corporation v.

Jiffy Lube International, 1Inc., 968 F.2d 371, 374 (3*¢ Cir.

1992), citing Hoxworth v. Blinder, Robinson & Co., 903 F.2d 186,

197-198 (3% Ccir. 1990).

A. Plaintiff Will Suffer Irreparable Harm if the
Preliminary Injunction is Not Entered.
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Where, as here, the actions complained of deny citizens
rights guaranteed to them by the Constitution and Laws of the
United States, irreparable harm is established. See North

Jersey Media Group, Inc. v. Ashcroft, F. Supp. _ N..

(D.N.J. Civ. A. 02-967(JWB) May 28, 2002) (enjoining the barring
of the press and public from deportation hearings without a
particularized determination that closure is necessary to
advance an important government interest deemed a viclation of
the First BAmendment, establishing irreparable harm) Jefferson

Ltd. v. City of Columbus, F. Supp. 2002 WL 1583528

(S.D.Ohio 2002-CV-0055, May 6, 2002) (restriction on adult
entertainment deemed violative of the First and Fourteenth

amendments, establishing irreparable harm), Harris v, Gaddick ,

593 F. Supp.128, 135 (M.D. Alabama 1984) (interference with the
right to vote establishes irreparable harm).

Here, the Defendants have <contacted the Plaintiff’s
customers and threatened them with fines if they ship C&D via
the Plaintiff and, thus, by rail. Such action entitles the

Plaintiff to injunctive relief. Medigen of Kentucky, Inc v.

Public Service Commission,787 F. Supp. 602, 610 (S.D.W. Va.

1992), is a nearly identical case where state employees called
the plaintiff’s customers and instructed them to ship via
another carrier as that plaintiff was operating without State

authority. The actions of the State’s employees were found to
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be wunder color of state law and, as such, an actionable
violation of the plaintiff’s constitutionally guaranteed right
to participate in interstate commerce. These nearly identical
facts entitled that plaintiff to a preliminary injunction.

In Dennis v. Higgens, supra, 445 S. Ct. 869, the Court made

it clear that there is no priority of constitutional rights.
All are equally protected from abridgement by local action by
the Constitution and by 42 U.S.C. §1983. Irreparable harm is
established merely by the abridgement of a constitutionally

protected right. American Civil Liberties Union v. Reno, 217 F.

3d 162,k 179, affd. 521 U.S. 844 (3™ Cir. 1996); Jefferson Ltd.

v. City of Columbus, supra., Alton Box Board Co. et al v. City of

Alton, Illinois, 1971 W.L. 764*2 (S.D. Ill. 1971) (threat of

prosecution based upon unconstitutional law creates irreparable
harm) .

Therefore, since HTT is suffering deprivation of a
constitutionally guaranteed right it has thus established
irreparable harm.

B. Plaintiff Has A Legal Entitlement to Relief
and a Likelihood of Success on the Merits

As is stated above, a local government’s attempted trumping
of federal rights is repugnant to well settled constitutional
principals. The unassailable legal basis for the entry of the

Order HTT requests is articulated at greater length in Points
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II, infra. HTT has a high probability of success on the

merits.

C. Defendants Will Not Suffer any Harm if the
Requested Injunction is Entered as the entry of the
requested injunction is in the public interest.

The public interest will not be injured by the issuance of
the preliminary relief requested as “neither the Government nor
the public generally can claim an interest in the enforcement

of an unconstitutional law”, ACLU v. Reno, supra.

Based on the foregoing, Plaintiff HTT respectfully requests that
this Court enter the requested preliminary injunction.
POINT II

THE HUDSON AND ESSEX COUNTY SOLID WASTE MANAGEMENT PLANS
CONFLICT WITH AND ARE NULLIFIED OR PREEMPTED BY FEDERAL LAW.

HTT’s entire operation fits within the definition of a rail
carrier’s operation and, as such, is fully authorized by federal
law to operate. Under applicable federal law the plaintiff has
the absolute right to operate free from local regulation. “By
conferring exclusive jurisdiction over railrocad matters to the
STB the ICCTA imposes a binding obligation on the states not to
reqgulate railroads with respect to those matters” Boston and

Maine Corp v. Town of Ayer, F. Supp 2002 WL 1286098 (D.

Mass. Civ. A. 99-12606*2, June 10, 2002) (granting attorneys fees
to railroad under 42 U.S.C. § 1988(b) due to towns violation of

42 § 1983 in seeking to regulate the railroad).
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The Constitution of the United States cedes to the Federal
Government all authority over commerce. Congress has delegated
its exclusive authority over rail transportation to the Surface
Transportation Board, as successor to the Interstate Commerce
Commission, 49 U.S.C. § 10101, et seq. The legal structure
under which the STB regulates the nation’s rail services is
comprehensive and 1s exclusive. Congress manifested its
specific intent to exclude the States from any role in the
regulation of rail <carriers in two ©provisions of this
legislation. Congress, manifesting clear intent to minimize
regulation of commerce, defined the term rail carrier broadly.

Pursuant to 49 U.S.C. § 11321(a) CPR is a rail carrier and
is a “person participating in (an) approved or exempted
transaction..” which “..is exempt from the anti trust laws and
from all other 1law, including State and municipal law, as
necessary to let that rail carrier, corporation, or person carry
out the transaction, hold, maintain and operate property and
exercise control of the franchisees acquired through the
transaction.”

HTT is a rail carrier as that term is defined in 49 U.S.C.
§ 10102(5), to wit “a person providing common carrier railroad
transportation for compensation” as HTT “regardless of
ownership” 1is engaged in services related to that movement,

i.e., the “receipt, delivery, elevation,”." transfer in
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transit, “.“handling” of property, 49 U.S.C. § 10102(9) (B). HTT
is an entity engaged exclusively in handling freight in a
continuous intermodal rail move and the entirety of that
movement including the pick up and delivery services extending

into the defendant’s counties is a rail move, Central States

Motor Freight Bureau Inc. v. Interstate Commerce Commission, 924

F. 2d 1099,1102 (D.C. Cir. 1991).

Title 49 U.S.C. § 10501(b) provides that the authority of
the Surface Transportation Board over “ (1) transportation by
rail carriers and the remedies provided in this part with regard
to rates, classifications, rules (including car service,
interchange, and other operating rules), practices, routes,
services and facilities of such carriers’ and (2) the
construction, acquisition, operation, abandonment, or
discontinuation of spur, industrial, team, switching, or side
tracks or facilities, even if the tracks are located or intended
to be located entirely in one state, 1s exclusive.”

CPR trackage rights into Oak Island Yard result from a
transaction approved the Board. CPR’s choice to use HTT to
extend its services to local customers in Hudson and Essex
Counties 1is specifically exempt from any form of local
regulation. 49 U.S.C. §11321(a) specifically proscribes any law
which impedes the exclusive authority of the Surface

Transportation Board See City of Auburn v. United States, 154
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F.3d 1025, 1029 (9" cir. 1998). The exemption from state law
contained in the §11321, is to be interpreted broadly, See; Ex

Norfolk & Western Ry. V. American Train Dispatchers, Assn. 499

U.S. 117, 127-34. (1991) “The.. language in §11321(a) exempting
carriers from ..State and municipal 1law is clear broad and

unqualified”. See also, CSX Transportation v. Georgia Public

Service Commission, 944 F. Supp. 1573, 1585 (N.D. Ga. 1996). The

congressional intent to preempt is express. Congress has made
its intent to exempt rail operations from all State and Federal
law other than the Interstate Commerce Commission Termination
Act clear?.

HTT’s operations fall squarely within the definition of a
rail carrier contained in § 10102(5) of the act. It is engaged
solely interstate operations. It is exclusively governed under
the federal jurisdiction of the STB and is absolutely entitled

to be free from local regulation, Boston and Main v. Ayer,

supra.
Where, as here, Hudson County seeks to impose criminal
sanctions for exercising a right to use federally authorized

transportation services, the County’s regulations conflict

absolutely with Federal Law and are both a nullity. Cipollone v.

Liggett Group, Inc. 505 U.S. 504, 515 (1992), Teper v. Miller,

2 In the ICC Termination Act Congress made it clear that it intended to retain the broad authority of the Board to
approve inter-carrier transactions among railroads which including this exemption from all law which may tend to
interfere. See H.R. Conf. Report 104-422 * 189, 1955 U.S.C.C.A.N. 850,**874.
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82 F. 3d 989, 993 (8™ cir. 1993), Free v. Bland, 369 U.S. 663,

666 (1962) and violate 42 USC § 1983, Boston and Main v. Ayer,

Supra. The actions of employees seeking “under color of state
law” to enforce this unconstitutional law by intimidation also

and separately violates 42 U.S.C. § 1983, Medigen of Kentucky

Inc v. Public Service Commission, Supra.

If Hudson and Essex Counties may grant exclusive
franchises within their territory a multiplicity of such
regulations would cripple the nation’s transportation system.
The threat to the national interest requires nullification of
local action whenever it affects interstate commerce even where
the purpose of the action 1s not overtly discriminatory
particularly where a multiple of such local actions have the
potential of a national effect. OQur courts have stated as
follows:

We conclude that the ordinance’s effects upon interstate
commerce are far from trivial. Assuming, as we must, that
all cities such as Columbus enacted flow control ordinances
like the one at issue here, the interstate market in
recyclable materials extracted from solid waste could be
substantially diminished or impaired, if not crippled.

Over 20 States have enacted statutes authorizing 1local
governments to adopt flow control laws. If the localities
in these states impose the type of restriction on the
movement of waste that Clarkstown has adopted, the free
movement of solid waste in the stream of commerce will be
severely impaired. Indeed, pervasive flow control would
result in the type of balkanization the [Commerce] Clause
is primarily intended to prevent. U & I Sanitation. V. City
of Columbus, 205 F. 3d 1063, 1071 (8™. Cir. 2000), citing
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W. Patrick Quast*

164 Franklin Tpk.,
Waldwick, N.J. 07463,
201-444-5990

Fax 201-444-5094

John F. McHugh

6 Water Street, Suite 401
New York, N.Y. 10004
212-483-0875

Attorneys for the plaintiff

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

HI TECH TRANS, LLC, Civil Action No.

Plaintiff,
VS.

HUDSON COUNTY IMPROVEMENT

AUTHORITY, ESSEX COUNTY UTILITIES

AUTHORITY, THOMAS P. CALVANICO,

individually and in his capacity as the Executive ORDER TO SHOW CAUSE
Director of the Hudson County Improvement

Authority, MAURO G. TUCCI, individually

and in his capacity as Chairman of the Essex

County Utilities Authority, and JOHN DOE 3,

employee or agent of The Essex County

Utilities Authority,

Defendants.

Upon reading and carefully considering the Verified Complaint dated
August 1, 2002 and upon the Declaration of Ronald Klempner dated July 31, 2002, and
good cause having been shown. the defendants are

ORDERED TO SHOW CAUSE before the Hon.

{00080345.00C} 1




In Room of the Courthouse, at .M. on the day of s

2002 why an order should not be entered by this Court preliminarily enjoining the
defendants and all persons or entities action in concert with them from

1) applying any state or local law relating to any designation of a recipient of
Construction and Demolition Waste, also known as waste type 13 to Plaintiff or to
plaintiffs customers pending a further order of this Court or until such action by the
defendants has been authorized by the Surface Transportation Board;

2) prohibiting Defendants from enforcing the Essex Solid Waste Management
Plan ("SWMP") and the Hudson SWMP as they presently exist with respect to Plaintiff;
and

3) restraining and enjoining Defendants and anyone acting in concert with them
from interfering with, threatening, prosecuting or in any manner obstructing HTT’s

customers from utilizing the Transload Facility pending further Order of this Court.

And it is further

Ordered that sufficient cause having been shown the Plaintiff may serve a

copy of this Order To Show Cause on the defendants not later than

2002 and any responding papers shall be served on the Plaintiff’s attorney and filed with

the Court not later than and the Plaintiff may reply by

J.S.C.

{00080345.D00C}2
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UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
HI TECH TRANS, LLC,
Plaintiff,
SUMMONS IN A CIVIL CASE
- CASE NUMBER

HUDSON COUNTY IMPROVEMENT
AUTHORITY, ESSEX COUNTY UTILITIES
AUTHORITY, THOMAS P. CALVANICO,
individually and in his capacity as the Executive
Director of the Hudson County Improvement
Authority, MAURO G. TUCCI, individually
and in his capacity as Chairman of the Essex
County Utilities Authority, and JOHN DOE 3,
employee or agent of The Essex County
Utilities Authority,

Defendants.

TO: Hudson County Improvement Authority
2 Journal Square Plaza, 8" Floor
Jersey City, N.J. 07306

YOU ARE HEREBY SUMMONED and required to serve upon
PLAINTIFF’S ATTORNEY, W. Patrick Quast, Esq., c/o John F. McHugh, Esq.
6 Water Street, Suite 401, New York, N.Y. 10004, 212-483-0875

an answer to the complaint which is herewith served upon you, within twenty days after
service of this summons upon you, exclusive of the day of service. If you fail to do so,
judgment by default will be taken against you for the relief demanded in the complaint.
You must file your answer with the Clerk of this Court within a reasonable time after
service.

CLERK DATE

(BY) DEPUTY CLERK




f o et

AO 440 (Rev. 10/93) Summons In a Civil Action -SDNY WEB 4/99
RETURN OF SERVICE

DATE
Service of the Summons and Complaint was made by me'
[ NAME OF SERVER (PRINT) TITLE

Check one box below to indicate appropriate method of service

D Served personally upon the defendant. Place where served:

[:] Left copies thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and
discretion then residing therein.
Name of person with whom the summons and complaint were left:

D Returned unexecuted:

D Other (specify):

STATEMENT OF SERVICE FEES
TRAVEL SERVICES TOTAL

DECLARATION OF SERVER

| declare under penalty of perjury under the laws of the United States of America that the foregoing
information contained in the Return of Service and Statement of Service Fees is true and correct.

Executed on

Date Signature of Server

Address of Server

(1) Asto who may serve a summons see Rule 4 of the Federal Rules of Civil Procedure.




UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
HI TECH TRANS, LLC,
Plaintift,
SUMMONS IN A CIVIL CASE
® CASE NUMBER

HUDSON COUNTY IMPROVEMENT
AUTHORITY, ESSEX COUNTY UTILITIES
AUTHORITY, THOMAS P. CALVANICO,
individually and in his capacity as the Executive
Director of the Hudson County Improvement
Authority, MAURO G. TUCCI, individually
and in his capacity as Chairman of the Essex
County Utilities Authority, and JOHN DOE 3,
employee or agent of The Essex County
Utilities Authority,

Defendants.

TO: Thomas P. Calvanico, Executive Director
Hudson County Improvement Authority
2 Journal Square Plaza, 8" Floor
Jersey City, N.J. 07306

YOU ARE HEREBY SUMMONED and required to serve upon
PLAINTIFF'S ATTORNEY, W. Patrick Quast, Esq., c/o John F. McHugh, Esq.
6 Water Street, Suite 401, New York, N.Y. 10004, 212-483-0875

an answer to the complaint which is herewith served upon you, within twenty days after
service of this summons upon you, exclusive of the day of service. If you fail to do so,
judgment by default will be taken against you for the relief demanded in the complaint.
You must file your answer with the Clerk of this Court within a reasonable time after
service.

CLERK DATE

(BY) DEPUTY CLERK




AO 440 (Rev. 10/93) Summons In a Civil Action -SDNY WEB 4/99

RETURN OF SERVICE

DATE
Service of the Summons and Complaint was made by me'

NAME OF SERVER (PRINT) TITLE

Check one box below to indicate appropriate method of service

[:] Served personally upon the defendant. Place where served:

L—_] Left copies thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and
discretion then residing therein.
Name of person with whom the summons and complaint were left:

D Returned unexecuted:

[T] Other (specify):

STATEMENT OF SERVICE FEES

TRAVEL SERVICES TOTAL

DECLARATION OF SERVER

I declare under penalty of perjury under the laws of the United States of America that the foregoing
information contained in the Return of Service and Statement of Service Fees is true and correct.

Executed on

Date Signature of Server

Address of Server

(1) As to who may serve a summons see Rule 4 of the Federal Rules of Civil Procedure.




UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
HI TECH TRANS, LLC,
Plaintiff,
SUMMONS IN A CIVIL CASE
- CASE NUMBER

HUDSON COUNTY IMPROVEMENT
AUTHORITY, ESSEX COUNTY UTILITIES
AUTHORITY, THOMAS P. CALVANICO,
individually and in his capacity as the Executive
Director of the Hudson County Improvement
Authority, MAURO G. TUCCI, individually
and in his capacity as Chairman of the Essex
County Utilities Authority, and JOHN DOE 3,
employee or agent of The Essex County
Utilities Authority,

Defendants.

TO: Essex County Utilities Authority
120 Fairview Avenue
Cedar Grove, N.J. 07009

YOU ARE HEREBY SUMMONED and required to serve upon
PLAINTIFF’S ATTORNEY, W. Patrick Quast, Esq., ¢/o John F. McHugh, Esq.
6 Water Street, Suite 401, New York, N.Y. 10004, 212-483-0875

an answer to the complaint which is herewith served upon you, within twenty days after
service of this summons upon you, exclusive of the day of service. If you fail to do so,
judgment by default will be taken against you for the relief demanded in the complaint.
You must file your answer with the Clerk of this Court within a reasonable time after
service.

CLERK DATE

(BY) DEPUTY CLERK




AO 440

(Rev. 10/93) Summons In a Civil Action -SDNY_WEB 4/99

RETURN OF SERVICE

Servi

DATE
ice of the Summons and Complaint was made by me'

NAME OF SERVER (PRINT) TITLE

Check one box below to indicate appropriate method of service

O
O

Served personally upon the defendant. Place where served:

Left copies thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and
discretion then residing therein.
Name of person with whom the summons and complaint were ieft:

Returned unexecuted:

[] Other (specify):
STATEMENT OF SERVICE FEES
TRAVEL SERVICES TOTAL
DECLARATION OF SERVER

| declare under penalty of perjury under the laws of the United States of America that the foregoing

information contained in the Return of Service and Statement of Service Fees is true and correct.

Executed on

Date Signature of Server

Address of Server

()

As to who may serve a summons see Rule 4 of the Federal Rules of Civil Procedure.




UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
HI TECH TRANS, LLC,
Plaintiff,
SUMMONS IN A CIVIL CASE
" CASE NUMBER

HUDSON COUNTY IMPROVEMENT
AUTHORITY, ESSEX COUNTY UTILITIES
AUTHORITY, THOMAS P. CALVANICO,
individually and in his capacity as the Executive
Director of the Hudson County Improvement
Authority, MAURO G. TUCCI, individually
and in his capacity as Chairman of the Essex
County Utilities Authority, and JOHN DOE 3,
employee or agent of The Essex County
Utilities Authority,

Defendants.

TO: Mauro G. Tucci, Chariman
Essex County Utilities Authority
120 Fairview Avenue
Cedar Grove, N.J. 07009

YOU ARE HEREBY SUMMONED and required to serve upon
PLAINTIFF’S ATTORNEY, W. Patrick Quast, Esq., c/o John F. McHugh, Esq.
6 Water Street, Suite 401, New York, N.Y. 10004, 212-483-0875

an answer to the complaint which is herewith served upon you, within twenty days after
service of this summons upon you, exclusive of the day of service. If you fail to do so,
judgment by default will be taken against you for the relief demanded in the complaint.
You must file your answer with the Clerk of this Court within a reasonable time after
service.

CLERK DATE

(BY) DEPUTY CLERK




A RN ———————— e |

AO 440 (Rev. 10/93) Summons In a Civil Action -SDNY WEB 4/99

RETURN OF SERVICE

Service of the Summons and Complaint was made by me’

DATE

NAME OF SERVER (PRINT)

TITLE

Check one box below to indicate appropriate method of service

D Served personally upon the defendant. Place where served:

|:] Left copies thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and

discretion then residing therein.
Name of person with whom the summons and complaint were left:

[:] Returned unexecuted:

E] Other (specify):

STATEMENT OF SERVICE FEES

TRAVEL SERVICES

TOTAL

DECLARATION OF SERVER

| declare under penalty of perjury under the laws of the United States of America that the foregoing
information contained in the Return of Service and Statement of Service Fees is true and correct.

Executed on

Date Signature of Server

Address of Server

(1)  Asto who may serve a summons see Rule 4 of the Federal Rules of Civil Procedure.




UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
HI TECH TRANS, LLC,
Plaintiff, CIVIL ACTION NO.
vs.
HUDSON COUNTY IMPROVEMENT VERIFIED COMPLAINT

AUTHORITY, ESSEX COUNTY
UTILITIES AUTHORITY, THOMAS P.
CALVANICO, individually and in his
capacity as the Executive Director of the
Hudson County Improvement Authority,
MAURO G. TUCCI, individually and in
his capacity as Chairman of the Essex
County Utilities Authority, and JOHN
DOE 3, employee or agent of The Essex
County Utilities Authority,

Defendants.

THE PARTIES

1. Plaintiff, Hi Tech Trans, LLC, and ("HTT") is a limited liability company formed under

the laws of the State of New Jersey, with its principal office and place of business at 91

Bay Avenue in the Oak Island Rail Yard, Newark, New Jersey.

2. Defendant, Hudson County Improvement Authority ("HCIA"), located at 574 Summit

Avenue, 5" Floor, Jersey City, New Jersey 07306, is a corporate body politic of the State

of New Jersey, operating as an independent and autonomous public entity.

3. Defendant, Essex County Utilities Authority ("ECUA"), located at 900 Bloomfield

Avenue, Verona, NJ 07044 is a corporate body politic of the Statc of New Jersey

operating as an independent and autonomous public entity.

{00077525.DOC}




Defendant Thomas P. Calvanico is the Executive Director of the HCIA.
Defendant Mauro G. Tucci is the Chairman of the ECUA.
NON-PARTY ENTITIES

The Canadian Pacific Railroad (“CPR”) is a corporation duly organized under the laws of
Canada. CPR acquired the assets and rights of the Delaware and Hudson Railway
Company in a transaction approved by the Interstate Commerce Commission in 1990,
Canadian Pacific Limited-Purchase & Trackage Rights-Delaware & Hudson Railway
Company, Finance Docket 31700. Pursuant to that approved transaction, CPR obtained
trackage rights into Oak Island Yard in Newark, N.J.. In 1991 CPR formed the Delaware
& Hudson Railroad Company to operate the assets acquired. The right to operate into
Oak Island Yard was continued as part of the division of Conrail between Norfolk
Southern Corp. and CSX Transportation Corp, a transaction approved by the Surface
Transportation Board.. CPR has been engaged in interstate and foreign commerce for its

entire corporate existence.

JURISDICTION

The complaint states causes of action under Article I, Section 8, the Fifth Amendment
and the Fourteenth Amendment, Section One of the Constitution of the United States and
under 42 U.S.C. Section 1983. This Court has subject matter jurisdiction pursuant to 42

U.S.C. 10102 and 28 U.S.C. Sections 1331 and 1367.

THE FACILITY AND ITS ACTIVITIES
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10.

12.

13.

CPR leases a portion of the OIRY which is uses for various multi-modal operations,
including an intermodal container operation and several bulk loading operations
involving plastics, aggregates and other materials.
The CPR obtained trackage rights over the lines of the former Lehigh Valley Railroad
from Eastern Pennsylvania to OIRY, a major classification yard in Newark, New Jersey
as part of the Final System Plan which created Conrail pursuant to an act of the United
States Congress.
The trackage rights of the CPR are restricted to intermodal operations i.e. transportation
of goods utilizing more than one mode of transport, i.e. trucks and rails etc..
CPR entered into a license agreement (the "License Agreement") dated November 6,
2000 with HTT, whereby HTT would develop and operate a construction and demolition
debris ("C&D" also at times referred to as “waste type 13”) bulk waste loading facility
(the "Transload Facility") at the OIRY restricted to loading such materials on railcars to
be shipped by rail
The License Agreement provides:
HTT will use the premises only for the transportation of freight in
interstate commerce by rail and for activities directly related
thereto. It is agreed that HTT will confine its activities to the
shipment of waste products.
According to publicly filed statements made by CPR, relating to the License Agreement:
HTT is a licensee of CPR. Pursuant to agreements between HTT
and CPR, HTT obtains construction and demolition debris (C&D),
transfers it from truck to rail at CPR’s transload facility, and then
ships the C&D in interstate commerce on CPR’s lines. HTT is an
integral component of CPR’s movement of this particular type of
freight by rail. Many producers of C&D cannot access rail

transportation without the use of trucks. Furthermore CPR relies
heavily upon HTT to perform duties that are essential to the
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14.

15.

17.

18.

19.

20.

successful marketing of its rail services in the highly specialized
area of C&D transportation.

CPR entered into a transportation agreement dated November 6, 2000 (the
"Transportation Agreement") with HTT whereby CPR would transport rail cars to
destinations served by CPR or to other rail carriers who interconnected with CPR. (The
License Agreement and Transportation Agreement are collectively referred to as the
"Agreements").

HTT informed the New Jersey Department of Environmental Protection (NJDEP) in or
about May of 2001, of the Agreements and of the planned development and operations at
the Transload Facility.

In or about November, 2001 and subsequent thereto, officials of the NJDEP advised HTT
and its agents that the NJDEP would not require the Transload Facility to obtain a permit
from the NJDEP to operate.

HTT commenced operations of the Transload Facility on or about September 17, 2001.
Intermodal freight service is the movement of cargo of any type via multiple
transportation modes from an origin to destination pursuant to a single shipping
agreement.

Intermodal freight movement is recognized by the STB and the rail industry to include
movement of freight to the rail head, transloading of freight at the rail head and
transporting freight by rail to distant locations.

The Transload Facility operates by the following procedure: 1. Trucks hauling C&D
waste arrive at the facility; 2. The trucks discharge C&D into a “hopper” provided by

HTT and located at the facility; 3. The C&D is loaded directly into rail cars via the

{00077525.00C)4
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22.

24.

25.

27.

aforesaid “hoppers” in a continual throughput operation from truck to rail. C&D is
neither stored nor processed at the Transload Facility.

CPR transports rail cars filled with C&D by HTT at the Transload Facility exclusively to
out of state disposal facilities or to interchange points with other rail carriers en route to
disposal facilities all currently outside the State of New Jersey.

HTT arranges with appropriate rail served landfills as an accommodation to effectuate the
ultimate disposal of the cargo for shippers. Hi Tech believes this is a necessary service if
its efforts to attract customers to railway services are to be successful.

Upon arrival at the designated out of state disposal facilities, C&D is offloaded from
HTT's rail cars and various components of the C&D are removed from the rest of the
material and recycled and/or put to beneficial reuse.

The Transload Facility operates in conformity with and under the exclusive authority of
49 U.S.C. 10102, and all rules and regulations of the Surface Transportation Board
(“STB”).

The Transload Facility does not operate contrary to any health and safety requirements of
the NJDEP.

In or about October 2001, NJDEP officials visited the Transload Facility. Neither at that
time nor at any subsequent time has the NJDEP ever informed HTT that any aspect of
the Transload Facility and/or its operations are or were contrary to any health and safety
requirements of the NJDEP. Similarly, Plaintiff has never been cited for violations of
any health and safety requirements of the NJDEP.

Rail carriers have substituted local trucking between the rail head and the customer in

lieu of a direct rail spur into the customer as a means of providing rail service to its
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29.

30.

31.

32.

33.

34.

35.

customers. The STB has recognized that the foregoing means of providing rail service is
proper and within the STB’s jurisdiction.

The intermodal freight services undertaken at the Transload Facility have been operated
directly by the railroad and also by other organizations licensed by the railroad to conduct
operations on that leasehold to facilitate intermodal services.

Some of HTT's customers are C&D haulers ("hauling customers") which pick up C&D
from generators of C&D. As to these customers, HTT provides a rail bill of lading for
transport of the C&D delivered by the hauling customers to the Transload Facility.

Some of HTT's customers are generators of C&D ("direct generator customers”). As to
direct generator customers, HTT provide those customers with a railroad bill of lading to
a selected destination, and HTT arranges for a local trucking company to pick up the
C&D from the direct generator customer and bring it to the Transload Facility.

HTT issues bills of lading for the CPR from the point of origin to the point of destination,
in most cases including a highway haul as well as the railway haul. In all cases the
highway mileage is minimal in comparison with the rail mileage, the former of which is
less than 10 miles and the latter of which is over 600 miles. However, as HTT is a
common carrier and not a contract carrier it will accept cargoes delivered to its facility by
haulers which are unsolicited.

HTT does not own any of the cargo in question, nor do they process any such cargo.

HTT is engaged by the shippers solely to effectuate the transportation of such cargo.

At all time the cargo remains the property of the shipper until delivered to the landfill.

HTT does not store or process any cargo.

THE HUDSON COUNTY SOLID WASTE MANAGEMENT PLAN

{00077525.D00C}6
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37.

38.

39.

Upon information and belief, on or about March 11 1999, the Hudson County Board of
Chosen Freeholders adopted a solid waste management plan ("Hudson SWMP") pursuant
to which all C&D generated within Hudson County must be delivered to the Hackensack
Meadowlands Development Commission 1-E North Area Landfill (“HMDC”), located in
North Arlington, Bergen County, New Jersey. HMDC is a disposal facility selected by
Hudson County pursuant to a request for proposal ("Hudson RFP").

The Hudson SWMP was effectuated through an RFP and bid specifications for Solid
Waste Disposal Services. The requirements of the Hudson RFP and bid specifications
establish the types, requirements and qualifications of bidders which are entitled to bid
for the opportunity to provide solid waste disposal services within Hudson County. The
requirements are both facially and in effect discriminatory against interstate commerce.
The bid specifications and RFP provides in pertinent as follows:

...In the event that a Successful Bidder’s Disposal Facility(ies) for
the provision of contingent Disposal Services is(are) located in
excess of twenty (20) road miles from the intersection of Tonnelle
and Manhattan Avenues in Jersey City, New Jersey, the HCIA
intends to utilize the services of its Designated Transfer Station
and Designated Transporter. ...Where Bidder’s Disposal
Facility(ies) is(are) located in excess of twenty (20) road miles
from such intersection, the Authority shall add a transfer station
services fee of $10.50 per ton to the unit price bid by bidder, and a
transportation services fee, to be calculated by multiplying $0.1293
times the distance in road miles from the intersection of Tonnelle
and Manhattan Avenues in Jersey City, New Jersey to the Bidder’s
Disposal Facility to the average of the unit prices bid for each year
over the five year term of the Disposal Services Agreement....

The Hudson RFP further provides the following:

...The Successful Bidder shall own, lease or otherwise control, and
operate and maintain one or more Disposal Facility(ies) capable of
accepting at least 100,000 tons per year Proccessable Waste
generated within Hudson County.... The Successful Bidder shall
be responsible for obtaining all necessary permits, licenses and

{00077525.00C} 7




40.

41.

42.

43.

44,

45.

approvals required in connection with the provision of the

Contingent Disposal Services detailed in these bid specifications,

from all regulatory agencies having competent jurisdiction.
The Hudson RFP delineates as part of the Hudson Solid Waste Management Plan that all
solid wastes obtained from generators of the same must first be taken to a designated
transfer station prior to allowing for shipment of solid wastes to a designated final
disposal facility.
As part of the Hudson Solid Waste Management Plan, the shipment of solid wastes from
a designated Transfer Station to a final Disposal Facility is to be exclusively
accomplished by way of long haul trucking providers.
The Hudson Solid Waste Management Plan further expressly incorporates requirements
which establish long haul trucking as the only acceptable method of delivering solid
wastes from Designated Transfer Stations to the final Disposal Facilities.
The Hudson RFP further requires any competent bidder to possess NJDEP permits in
order for its bid to be considered.
Upon information and belief, there is no requirement for either the local haulers which
collect solid wastes within Hudson or for the long haul truckers transporting solid wastes
from the Transfer Station to the ultimate Disposal Facilities to possess an NJDEP permit.
Upon information and belief, Hudson County does not own the C&D/Type 13 waste
generated within Hudson County, nor does Hudson County own any facility for the
transfer, transportation or disposal of the same. Nevertheless, Hudson County claims that
it owns all C&D generated within Hudson County as the basis of its right to direct C&D

generated within Hudson County to HMDC.
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47.

48.

49.

50.

S1.

52.

Defendant HCIA is responsible for the implementation and enforcement of the SWMP. It
has the power to issue citations for violations of the exclusive rights granted to
contractors under the SWMP and the defendant employees are charged with investigating
waste flows in the County, detecting violations of the County’s contractual obligations
and writing citations.

The Hudson RFP and SWMP which ultimately resulted in the designation of the HMDC
1-E North Area Landfill as the sole destination of Hudson County generated type 13
waste, excluded, either expressly, by implication, design or by omission, a rail transload
facility, such as the Transload Facility.

As part of its waste flow regime, Hudson requires that all recyclable material, sorted from
solid waste handled and transported by a potential participant in the solid waste
management regime, return such material, regardless of the disposal destination, back to
the Hudson County designated facility which is the SWT&R Transfer Station and/or the
HMDC.

Upon information and belief, the Hudson SWMP has been approved by the NJDEP.
Hudson County seeks to maintain flow control over waste generated within that County
which results in a revenue stream to the HCIA.

HCIA does not pick up C&D waste nor does it provide any services in connection with
the transportation of that waste nor does it own or lease or finance any facilities used to
handle such waste.

The waste is generated by C&D sites in Hudson County.
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54.

55.

56.

Under Hudson County’s regulations, at issue, the waste generator must contract with a
licensed hauler to transport the waste to the waste disposal facility designated by the

HCIA, specifically HMDC.

The sole disposal facility designated by the HCIA to receive all the C&D waste generated
within Hudson County is not covered directly by the rail system.

The County enacted administrative regulations which make delivery of waste to any other
transfer station a violation of ordinances and state laws, and in so doing would impose
draconian fines on any waste generator or hauler who is found to have delivered waste to
any person or facility which is not authorized to receive waste by the HCIA.

The administrative provision Hudson County seeks to enforce reads as follows:

All solid waste facility operators and transporters registered with
the Department and operating within the County and affected by
the amendment contained herein shall operate in compliance with
this amendment and all other approved provisions of the County
Plan. Any facility operator or transporter who fails to comply with
the provisions contained herein shall be deemed to be in violation
of N.J.S.A. § 12:1E-1 et seq., in violation of N.J.S.A. 7:25-a et
seq., and in violation of their registration to operate a solid waste
facility or a collection system issued thereunder by the Department
and shall be subject to the provisions and penalties of N.J.S.A. §
13:1E-9 and 12 and all other applicable laws.

The relevant provisions of N.J.S.A. § 13:1E-9 read as follows:

%%k

Any person who knowingly:

e Transports any hazardous waste to a facility or any
other place which does not have authorization from
the department to accept such waste;

)] Generates and causes or permits to be transported any
hazardous waste to a facility or any other place which
does not have authorization from the department to
accept such waste;

{00077525.00C} 10




3) Disposes, treats, stores or transports hazardous waste
without authorization from the department;

* %k *k

shall, upon conviction, be guilty of a crime of the third degree
and, notwithstanding the provisions of N.J.S.A. 2C:43-3, shall
be subject to a fine of not more than $50,000.00 for the first
offense and not more than $100,000.00 for the second and
each subsequent offense and restitution, in addition to any
other appropriate disposition authorized by subsection b. of
N.J.S.A. 2C:43-2.

The relevant provision of N.J.S.A. § 13:1E-12 read as follows:
Revocation or suspension of registration
The department, after hearing, may revoke or suspend the
registration issued to any person engaged in the solid waste

collection or solid waste disposal upon a finding that such person:

a. Has violated any provision of this act or any rule, regulation, or
administrative order promulgated hereunder; or

b. Has violated any provision of any laws related to pollution of
the waters, air or land surfaces of the State; or

c. Has refused or failed to comply with any lawful order of the
department.

57.  The activities of the HCIA referenced above are conducted under regulations that are
economic in nature and are unrelated to health and safety requirements.

THE ESSEX COUNTY SOLID WASTE MANAGEMENT PLAN

58.  Upon information and belief, on our about August 18" 1999 the Essex County Board of
Chosen Freeholders adopted a solid waste management plan ("Essex SWMP") pursuant
to which all C&D generated within Essex County must be delivered to a facility operated
by Waste Management of New Jersey, Inc. (WMNYJ) located at 666 Front Street,

Elizabeth, Union County, New Jersey. The aforesaid WMNJ facility is a transfer station
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59.

60.

61.

62.

63.

selected by Essex County pursuant to a request for proposal ("Essex RFP"). C&D
received and processed at WMNJ is transported by truck to destinations located outside
of the State of New Jersey. Upon information and belief, the Essex SWMP was approved
by the NJDEP.
The Essex Solid Waste Management Plan was implemented by way of an RFP and
accompanying bid specifications issued on March 23, 1998. The ECUA solicited bids for
the provision of disposal services and/or transfer, transportation and disposal services for
all solid wastes generated within Essex County. The requirements of the Essex RFP and
bid specifications establish the types, requirements and qualifications of bidders which
are entitled to bid for the opportunity to provide solid waste disposal services within
Essex County. The requirements are both facially and in effect discriminatory against
interstate commerce.
The bid specifications provided in pertinent part as follows:

The Disposal Facilities utilized by the Contractor for the provision

of Disposal Services in accordance with the Disposal Services

Agreement, if awarded, and the Transfer Stations utilized by the

Contractor for the provision of Combined Services in accordance

with the Combined Services Agreement, if awarded, must be

located within 15 miles of the Essex Resource Recovery Facility.
The Essex Resource Recovery Facility refers to the waste to energy facility located at 183
Raymond Boulevard, Newark, New Jersey 07105 that is owned and operated by
American Ref-Fuel Company of Essex. |
The Agreement defines Transfer Stations as transfer stations located within 15 miles of
the Essex Resource Recovery Facility that is utilized by the Contractor, for the provision

of Combined Services in accordance with the Combined Services Agreement.

The Bids Specifications further provides as follows:

{00077525.00C} 12
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65.

66.

67.

68.

69.

With respect to the provision of Combined Services, Successful

Bidder shall own, lease or otherwise have control of, and operate

and maintain one or more transfer Stations capable of accepting at

least 100,000 tons per year of Acceptable Waste....
The Essex RFP delineates as part of the Essex Solid Waste Management Plan that all
solid wastes obtained from generators of the same must first be taken to a designated
transfer station prior to allowing for shipment of solid wastes to a designated final
disposal facility.
As part of the Essex Solid Waste Management Plan, the shipment of solid wastes from a
designated Transfer Station to a final Disposal Facility, either by design or effect, is to be
exclusively accomplished by way of long haul trucking providers.
The Essex Solid Waste Management Plan further expressly incorporates requirements
which establish, either by design or effect, long haul trucking as the only acceptable
method of delivering solid wastes from Designated Transfer Stations to the final Disposal
Facilities.
The Essex RFP further requires any competent bidder to possess NJDEP permits in order
for its bid to be considered.
Upon information and belief, there is no requirement for either the local haulers which
collect solid wastes within Essex or for the long haul truckers transporting solid wastes
from the Transfer Station to the ultimate Disposal Facilities to possess an NJDEP permit.
The Essex RFP further requires as follows:

The Successful Bidder shall comply with all applicable laws and

regulation in the States and localities in which the transportation

services are to be provided. The Successful Bidder must comply

with all applicable regulations, policies and interpretations of the

NJDEP...and shall be responsible for assuring that all such

licenses are hold by the Successful Bidder, to the extent required
under the terms such NJDEP regulations... All vehicles and
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70.

71.

72.

73.

74.

containers, including tractors and trailers used for the provisions of
transportation services shall be certified by the NJDEP, Division of
Solid Waste Management and shall have a valid certified
registration.

As a further requirement relating to regulatory approvals, the Essex RFP requires
At the time of bid submittal, the Transfer Station shall be operating
pursuant to a valid NJDEP Solid Waste Facility (“SWF”) permit,
shall maintain compliance with the SWF and shall renew the SWF
as necessary, as long as it is necessary for the term of the
Combined Services Agreement.
As for transportation services, the RFP requires ...the Successful Bidders must comply

with all applicable regulations, policies and interpretations of the NJDEP.

The Bid Specifications require that the following documentation be provided by a

Successful Bidder
1. List of all equipment to be dedicated to the performance of
the Transportation Services, including NJDEP registration
numbers. ..
2. Copy of Certificate of Public Necessity and Convenience
issued by the NJDEP...

Upon information and belief, Essex County does not own the C&D generated within
Essex County, nor does Essex County own any facility for the transfer, transportation or
disposal of C&D. Nevertheless, Essex County claims that it owns all C&D generated
within Essex County as the basis of its right to direct C&D generated within Essex
County to WMNJ.

Defendant ECUA is responsible for the implementation and enforcement of the SWMP,
It has the power to issue citations for violations of the exclusive rights granted to
contractors under the SWMP and the defendant employees are charged by the Authority
with investigating waste flows in the County, detecting violations of the County’s

contractua] obligations and writing citations.
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76.

77.

78.

79.

80.

81.

82.

83.

Upon information and belief, the Essex RFP excluded a rail transload facility, such as the
Transload Facility, which operates under the jurisdiction of the STB.
Upon information and belief, the Essex SWMP has been approved by the NJDEP.
Essex County, through the ECUA seeks to maintain flow control over waste generated
within that County, which results in a revenue stream to the County.
ECUA does not pick up C&D waste nor does it provide any services in connection with
the transportation of that waste nor does it own or lease or finance any facilities used to
handle such waste.
The waste is generated by C&D sites in Essex County.
Under Essex County’s regulations at issue, the waste generator must contract with a
licensed hauler to transport the waste to the waste disposal and/or transfer facility
designated by the ECUA.
The disposal and transfer facilities designated by the ECUA to receive all the C&D waste
generated within Essex County are not covered directly by the rail system.
The County enacted administrative regulations which make delivery of waste to any other
transfer station or ultimate disposal facility a violation of ordinances and state laws, and
in so doing would impose draconian fines on any waste generator or hauler who is found
to have delivered waste to any person or facility which is not authorized to received
waste by the ECUA.
The administrative provision Essex County seeks to enforce reads as follows:

All solid waste facility operators and transporters registered with

the Department and operating within the County and affected by

the amendment contained herein shall operate in compliance with

this amendment and all other approved provisions of the County

Plan. Any facility operator or transporter who fails to comply with
the provisions contained herein shall be deemed to be in violation
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of N.J.S.A. § 12:1E-1 et seq., in violation of N.J.S.A. 7:25-a et
seq., and in violation of their registration to operate a solid waste
facility or a collection system issued thereunder by the Department
and shall be subject to the provisions and penalties of N.J.S.A. §
13:1E-9 and 12 and all other applicable laws.

The relevant provisions of N.J.S.A. § 13:1E-9 read as follows:

* %k %k

Any person who knowingly:

4 Transports any hazardous waste to a facility or any
other place which does not have authorization from
the department to accept such waste;

4 Generates and causes or permits to be transported any
hazardous waste to a facility or any other place which
does not have authorization from the department to
accept such waste;

(6) Disposes, treats, stores or transports hazardous waste
without authorization from the department;

* %k ¥

shall, upon conviction, be guilty of a crime of the third degree
and, notwithstanding the provisions of N.J.S.A. 2C:43-3, shall
be subject to a fine of not more than $50,000.00 for the first
offense and not more than $100,000.00 for the second and
each subsequent offense and restitution, in addition to any
other appropriate disposition authorized by subsection b. of
N.J.S.A. 2C:43-2.

The relevant provision of N.J.S.A. § 13:1E-12 read as follows:
Revocation or suspension of registration
The department, after hearing, may revoke or suspend the
registration issued to any person engaged in the solid waste

collection or solid waste disposal upon a finding that such person:

d. Has violated any provision of this act or any rule, regulation, or
administrative order promulgated hereunder; or

e. Has violated any provision of any laws related to pollution of
the waters, air or land surfaces of the State; or
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8s.

86.

87.

88.

89.

90.

Has refused or failed to comply with any lawful order of the
department.

The activities of the ECUA referenced above are conducted under regulations that are
economic in nature and are unrelated to health and safety requirements.

THE PUBLIC ENTITIES INTERFERENCE WITH HTT’S OPERATIONS

After HTT began to contract for the transportation of waste generated in New Jersey,
HCIA began to investigate the origins of waste arriving at the HTT facility.

Upon information and belief, Defendants have threatened to impose fines and penalties
upon direct generators and haulers (“Hauling Customers”) who bring C&D from direct
generator customers in order to dissuade the delivery of C&D to the Transload Facility
for ultimate disposal out of state.

Upon information and belief, Defendants have communicated orally to Hauling
Customers and direct generator customers not to bring C&D to the Transload Facility.

As a result of the threats and communications referred to above, many of HTT's Hauling
Customers have refused to deliver C&D to the Transload Facility or transport waste on
behalf of direct customers.

HTT filed a petition with the Surface Transportation Board for a Declaratory Order that
its operation was not subject to such local regulation, HTT Trans, LLC - Petition for a
Declaratory Order - Hudson County, New Jersey, FD 34192.

With the filing of that Petition the HCIA began to inform Hauling Customers in Hudson
County that they would be subject to draconian fines if they were found to have

transported waste to HTT. The result has been that increasing numbers of direct
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92.

93.

94.

9s.

96.

generator customers and Hauling Customers have been denied unfettered access to the

interstate rail services rendered by HTT for waste generated within Hudson County.
FIRST COUNT

Plaintiff hereby repeats and incorporates by reference each preceding paragraph as if set

forth herein in its entirety.

No state may grant an exclusive right to any entity, which by its terms denies its citizens

full access to the instrumentalities of interstate commerce. Any person or entity,

authorized by Congress to provide transportation services in such commerce may not be

denied access to the commerce of any place due to the grant of any such right by any

local or state government.

The CPR acquired the assets and operating rights of the Delaware & Hudson Railway

Company in 1990, a transaction approved by the Interstate Commerce Commission. This

acquisition included operating rights into Newark, New Jersey. .

Pursuant to 49 U.S.C. § 11321(a) the CPR is a rail carrier and is a “person participating in

that approved or exempted transaction...” and “...is exempt from the anti trust laws and

from all other law, including State and municipal law, as necessary to let that rail carrier,

corporation, or person carry out the transaction, hold, maintain and operate property and

exercise control of the franchisees acquired through the transaction.”

CPR has chosen to “operate property and exercise control of the franchise” utilizing the

services of plaintiff for the purpose of obtaining and loading Construction and

Demolition waste onto its trains on the CPR’s property.

Plaintiff is a rail carrier as that term is defined in 49 U.S.C. § 10102(5), to wit “a person

providing common carrier railroad transportation for compensation” as Plaintiff
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98.

99.

100.

“regardless of ownership” is engaged in services related to that movement, ie., the
“receipt, delivery, elevation,”...* transfer in transit,”...“handling” of property, 49 U.S.C.
§ 10102(9)(B).

Plaintiff is an entity engaged exclusively in handling freight in a continuous intermodal
rail move and all aspects of that move, including pick up an delivery of cargos are
exempt form local regulation by federal law.

Title 49 U.S.C. § 10501(b) provides that the authority of the Surface Transportation
Board over “(1) transportation by rail carriers and the remedies provided in this part with
regard to rates, classifications, rules (including car service, interchange, and other
operating rules), practices, routes, services and facilities of such carriers’ and (2) the
construction, acquisition, operation, abandonment, or discontinuous of spur, industrial,
team, switching, or side tracks or facilities, even if the tracks are located or intended to be
located entirely in one state, is exclusive.”

49 U.S.C. § 11321(a) specifically proscribes any law which impedes the exclusive
authority of the Surface Transportation Board to approve transactions involving rail
carriers or the operation of facilities and services pursuant to the Board’s orders,
including exemptions. The statutory scheme established by Congress provides HTT as
well as shippers seeking to utilize its services with the right to operate its interstate rail
operations free from local regulation of any kind.

Defendants, under color of state law seek to prevent entities within their respective
Counties from exercising a right established by statute for the benefit of such entities as

well as for the benefit of entities such as Plaintiff by threatening the imposition of

criminal sanctions, in violation of 42 U.S.C. 1983.
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102.

103.

Plaintiff is suffering irreparable damage as the defendants, under color of state law, are
denying the plaintiff rights guaranteed to it and to its customers under the Constitution
and Laws of the United States.

By reason of the above HTT is entitled to a permanent injunction against the defendants,
restraining them from taking any action under color of state law, which includes the
ordinances and administrative regulations of Hudson County and Essex County,
respectively, to deny any entity or person the right to utilize plaintiff’s services the use of
which by such entities and persons is guaranteed by the Constitution and Laws of the
United States.

HTT is also entitled to an award of its costs and attorney’s fees incurred in vindicating its

rights under pursuant to 42 U.S.C. 1988(b).

WHEREFORE, the Plaintiff demands judgment as follows:

1.

A Declaratory Judgment that the authority of the Surface Transportation Board over the
operations of HTT and the operations of its shippers and haulers seeking to utilize HTT’s
services is exclusive;

A Declaratory Judgment that HTT’s operations are exempt from the application of any
state or local law including the administrative regulations here in issue relating to its
intermodal rail operations;

A Declaratory Judgment that the defendants can take no action to enforce any such law
unless that action has been authorized by the Surface Transportation Board; and

For an award of costs and attorneys fees accrued in the course of this action.

Such other relicf as this Court deems just and equitable.
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SECOND COUNT
Plaintiff hereby repeats and incorporates by reference each preceding paragraph as if set
forth herein in its entirety.
The Commerce Clause of the United States Constitution has a negative or dormant
component, which dictates that States may not erect barriers to interstate trade whenever
Congress has not affirmatively acted to either authorize or forbid challenged State
activity. USCA Const. Art. 1, § 8, CL.3.
A statute or regulation triggers heightened scrutiny under the dormant commerce clause
whenever it has a discriminatory purpose or effect on interstate commerce.
A discriminatory statute is per se unconstitutional under the dormant commerce clause,
save in a narrow class of cases in which a municipality can demonstrate, under rigorous
scrutiny, that it has no other means to advance legitimate state interests.
The requirements of the Hudson and Essex RFP’s and bid specifications establish the
types, requirements and qualifications of bidders which are entitled to bid for the
opportunity to provide solid waste disposal services within Hudson Essex Counties. The
requirements within the RFP’s and bid specifications are both facially and in effect
discriminatory against interstate commerce.
Due to HTT’s solely interstate operations and the manner of its operation as an interstate
rail carrier, it is exclusively governed under the federal jurisdiction of the STB. As such,
it is under no obligation to obtain permits from the NJDEP or any other State or local
entity in order to operate the Transload Facility. The ability to transport solid waste via

rail to out of state disposal sites as part of interstate commerce, without additional State
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110.

111.

112.

113.

or local permits, is a part of the rights HTT enjoys under the exclusive Federal
jurisdiction of the STB.

As a prerequisite to participation in the Hudson and Essex SWMP’s, HTT would be
obligated to subject itself to laws, regulations and ordinances which are in addition to and
different from those required for its lawful interstate operation under federal law pursuant
to the STB. Voluntarily subjecting itself to the additional and different State and local
regulations imposed under the Hudson and Essex RFP’s, would result in waiver by HTT
of its right to be governed by the exclusive federal jurisdiction of the STB and 49
U.S.C.10102.

Both the Essex and Hudson SWMP’s mandate the utilization of local Transfer Stations as
an integral mandatory component of their respective waste flow regimes. Both SWMP’s
expressly and by effect favor local Transfer Stations and final Disposal facilities over
entities and facilities that operate exclusively in interstate commerce such as Plaintiff.
Both the Essex and Hudson SWMP’s favor local facilities, at the expense of entities such
as HTT which operate exclusively in interstate commerce, through the use of additional
financial burdens not imposed upon local participants.

As part of its overtly discriminatory waste flow regime, Hudson imputes additional fees
and tariffs to the fees entities such as HTT would otherwise charge, as a consequence of
HTT’s operation in interstate commerce and exclusive utilization of out of state disposal
facilities. The additional artificial fee’s imposed upon entities such as HTT
impermissibly burden their ability to compete for the opportunity to participate in the

Hudson and Essex SWMP’s.
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115.

1.

As part of its overtly discriminatory waste flow regime, Hudson requires that all
recyclable material, sorted from solid waste handled and transported by a potential
participant in the solid waste management regime, return such material, regardless of the
disposal destination, back to the Hudson County designated facility which is the SWT&R
Transfer Station and/or the HMDC. The clear intent and effect of this requirement is to
unduly burden interstate commerce, overtly favor potential participants which are local to
Hudson County, and discriminate against entities such as HTT which operate exclusively
in interstate commerce.

The Essex County SWMP further impermissibly requires the utilization of final disposal
sites located no more than fifteen miles from the ECRRF located within Essex County.
Such a requirement on its face and by effect, illegally burdens interstate commerce and
prospective plan participants such as Plaintiff which operate exclusively in interstate
commerce.

WHEREFORE, the Plaintiff demands judgment as follows:

A Judgment declaring the Essex County SWMP invalid and unconstitutional insofar as it

impermissibly burdens interstate commerce;

2.

Declaratory Judgment enjoining enforcement of the Essex SWMP as it presently exists

and;

3. Judgment declaring the Hudson County SWMP invalid and unconstitutional insofar as it

impermissibly burdens interstate commerce;

4. A Declaratory Judgment enjoining enforcement of the Hudson SWMP as it presently

exists and;

5. The award of such other relief as this Court deems just and equitable.
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122.

123.

THIRD COUNT
Plaintiff hereby repeats and incorporates by reference each preceding paragraph as if set
forth herein in its entirety.
Since in or about late 2001, Plaintiff has been in the business of operating the Transload
facility at the OIRY.
The business relationships Plaintiff has developed with its customers since that time are
of significant value and are the property of Plaintiff.
As set forth at length above, defendants have tortiously and/or intentionally interfered
with Plaintiff’s operations and with its lawful business relationships with its waste hauler
and generating customers.
Defendants have threatened to fine and otherwise penalize any entity bringing solid waste
to Plaintiff’s facility for transport out of state.
Defendants’ actions have been conducted with malicious intent to interfere with
Plaintiff’s business and prospective business relationships with its customers.
Defendant’s actions were wrongful and without justification or excuse.
As the result of defendant’s actions, Plaintiff has been irreparably harmed and has been
substantially damaged.

WHEREFORE, Plaintiff demands judgment against defendants, jointly and severally, as

follows:

1.. For a preliminary and permanent injunction (1) restraining and enjoining defendants and

anyone acting in concert with them from interfering with, threatening, prosecuting or in any

manner obstructing Plaintiff’s customers from utilizing the Transload Facility;
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164 Franklyn Fpk_/

/" Waldwick, N.J. 07463
201-444-5990

VERIFICATION

Ronald Klempner being first duly sworn deposes and says that he is a Managing

Member of Hi Tech Trans, LLC and is familiar with the facts, that he has read the complaint and

knows the facts set forth therein to be true of his own knowledge or where an averment is set

forth on belief he is familiar with the industry and its operations generally and believes the

averments to be true based upon that knowledge.

o

Ronald Klempner

Sworn before meThis 2~ day of August, 2002

Notary Public, State of New York
No. 31-488614%
Quatified in New York County
Commission Expires February 2, ZOQ
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W.Patrick Quast*

164 Franklin Tpk.,
Waldwick, N.J. 07463,
201-444-5990

Fax 201-444-5094

John F. McHugh

6 Water Street, Suite 401
New York, N.Y. 10004
212-483-0875

Attorneys for the plaintiff

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

HI TECH TRANS, LLC, Civil Action No.
Plaintiff,
Vs,

HUDSON COUNTY IMPROVEMENT
AUTHORITY, ESSEX COUNTY UTILITIES
AUTHORITY, THOMAS P. CALVANICO,
individually and in his capacity as the Executive
Director of the Hudson County Improvement
Authority, MAURO G. TUCCI, individually
and in his capacity as Chairman of the Essex
County Utilities Authority, and JOHN DOE 3,
employee or agent of The Essex County
Utilities Authority,

Defendants.

Ronald Kempner declares pursuant to 28 U.S.C. §1746 that the following

information is true under penalty of perjury and if called to testify in this matter I would

testify competently as follows:

1. I am a managing member of Hi Tech Trans, LLC. (HTT). Itis a limited

liability company organized under the laws of New Jersey and having offices at 91 Bay
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Avenue, Newark, N.J. and make this declaration in support of HTT’s application for a
preliminary injunction. No prior application for this relief has been made to any court.

2. In the course of developing the business plan for HTT I obtained three
informal opinions from the Surface Transportation Board, all of which indicated that the
proposed operation, i.e. to transport waste from a location in Northern New Jersey by rail
to distant locations at the specific request of the originating owners of that waste, was an
activity under the exclusive jurisdiction of the Surface Transportation Board Exhibit A.

3. I negotiated a license agreement with the Delaware and Hudson Railroad Corp.
(DHRC) a wholly owned subsidiary of the Canadian Pacific Railroad Corp. (CPR) (D&H
act in this transaction as CPR and are referred to herein as CPR)which was signed on or
about November 6, 2000. In that agreement CPR agreed to license HTT to occupy a
certain portion of the Oak Island railroad yard in Newark, N.J. (OIRY) to develop a
facility to load Construction and Demolition waste onto rail cars. HTT and CPR also
entered into a transportation agreement relating to rates to move HTT cars on its system
and to car service and to assure HTT with sufficient access to cars to avoid any delay in
the movement of the materials out of OIRY. Pursuant to the license agreement, HTT can
conduct no other activity on the OIRY other than load C&D onto rail cars without CPR’s
consent. The specific language containing that restriction is quoted in the brief.

4. In June of 2000 HTT filed a petition with the STB to be recognized as a rail
carrier. CPR informed us that the petition was unnecessary as we would be working to
place cargo on their trains and as CPR was a rail carrier, separate authority for HTT was

unnecessary. That petition was withdrawn.
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5. The facility was constructed at OIRY. Itissimple. Trucks of C&D are
weighed in and then they dump their product into the hopper. The hopper’s only function
is to provide a direct transfer of the product from the truck into the rail car without any
spillage. HTT controls dust with a water spray. Cargo is inspected only to assure
conformity with our CPR license. After loading, the rail cars are moved by CPR directly
or in interchange on a CPR bill of lading issued by HI Tech from the point of origin, i.e.
the waste generator, to a landfill where the cargo is delivered to the Landfill Operator. Hi
Tech is a common carrier and accepts waste from generators at the point of origin and
from haulers at its facility. Some haulers solicit traffic for Hi Tech on a commission
basis. Hi Tech transloads and ships and contracts for the receipt of cargos for its
customers. Hi Tech does not own any of the materials it handles.

6. The New Jersey Department of Environmental Protection was provided with
the details of the proposed Hi Tech operation and the two informal opinions from the
STB I had obtained at that time, May of 2001, (See Exhibit A May 3, 2000 and October
19, 2000,). In October NJDEP inspectors visited the operation. Hi Tech has not received
any violations. CPR also submitted a letter to the DEP dated March 6 2002 stating:

It is the practice of CP and DHRR to enter into license and
operating agreements with local service companies to operate
various functions in a rail yard on behalf of the railroads. DHRR
has entered into such an agreement with Hi Tech Trans, LL.C
(“HTT”) whereby, HTT has been licensed as DHRR’s agent in the
OIRY to operate truck to rail transloading operations for
construction and demolition debris, soils and waste containers in
the OIRY as part of CP’s and DHRR’s rail operations..

That letter including a redacted copy of the licensing agreement are Exhibit B. NJDEP

informed HI Tech that it did not object to the operation.
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7. The current problem started on October 16, 2001. On that day David Ruiz Jr.
a Senior Enforcement Officer with the Hudson County Improvement Authority, (HCIA)
which I am informed is a body politic under the laws of the State of New Jersey
established by Hudson County to manage its waste disposal program, attempted to
deliver a letter to HTT in the name of one of HTT’s customers at the HTT office in
Newark. HTT would not accept the letter for the absent customer, but our attorney, John
F. McHugh, called Robert E. Barry, General Counsel of HCIA to determine what the
problem may be.

8. MR. Barry informed Mr. McHugh that HCIA believed that HTT was accepting
waste in violation of HCIA’s rules. He forwarded a copy of the letter, Exhibit C. In that
letter the defendant, Thomas P. Calvanico, informs Hi Tech LLC, mistakenly combined
with Fiore Recycling, that State Law required all haulers of waste to deliver waste
generated within Hudson County only to the County designated facilities, i.e. to transfer
stations which have been granted an exclusive franchise to handle Hudson County Waste.
One of the types of waste upon which the County had granted an exclusive franchise was
No. 13 which is Construction and Demolition Waste, the product HTT handles as “an
integral component of CPR’s movement of this particular type of freight by rail”.

Submission of Delaware and Hudson Railway Company. Inc. on Finance Docket 34192

June 5, 2002 Exhibit D.

9. HTT replied by John F. McHugh, explaining the authority under which HTT
operated and providing Mr. Calvanico with copies of the Informal Opinions of the
Surface Transportation Board. Exhibit E. (A similar letter was received from the Essex

County Utilities Authority Exhibit F and replied to, Exhibit G). Hudson County soundly
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rejected HTT’s authority and insisted on proceeding to enforce its regulations, by letter
dated January 29, 2002. Exhibit H.

10. I met with HCIA on February 15, 2002. The issues were discussed but it
became evident at that meeting that despite the lack of a solid legal response to HTT’s
position, HCIA was not going to back down due exclusively to the fact that it derived
substantial revenue from the franchise it had granted and it would take no action that
conceded that that revenue stream was unlawful. HCIA asserted ownership of all C&D
originating in Hudson County. However, they do not buy it, they do not pick it up from
generators, they do not own any facilities for handling or transporting it. They simply
dictate where it must be delivered by a generator.

11. Immediately after that meeting HTT determined to bring the matter to the
Surface Transportation Board to request for a declaratory order. A petition for a
Declaratory Order filed on April 4, 2002. The petition was amended' and responding
papers were filed on June S, 2002. HTT made a motion to strike part of the reply of the
New Jersey Department of Environmental Protection as it claimed that no federal agency
had authority to hear such a case relying on Federal Maritime Commission v South

Carolina State Ports Authority, No. 01-46,535 _ U.S._ (May 28, 2002) but ignoring

Verizon Maryland. Inc. v. Public Service Commission of Maryland etc. U.S.
Nos. 01-1531, 00-1711, 122 S. Ct. 1753, 1760 (May 20, 2002) which restated the rule

that a Federal court can enjoin unconstitutional action by a state agency. The state also

claimed that Hi Tech was not under the jurisdiction of the Surface Transportation Board.

' CPR was originally a party with the approval of the same gentleman who had signed the letter to the
NJDEP and who had conducted all negotiations with HTT. However, after the filing CPR’s general
counsel objected and insisted that it be removed as a party and that statements in the petition, based upon
Mr. Marsh’s letter, be revised. However, CPR then reentered the case on June 5, 2002 asserting similar

facts in slightly different language, Submission of Delaware and Hudson Railway Company, Inc. supra.
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However, both under the license agreement, Exhibit B, and in fact, Hi Tech does nothing
but solicit C&D business for CPR, including seeking out customers, sending trucks to
pick up their cargos, moving the cargos to the OIRY, loading the cargo onto railcars,
issuing a single bill of lading for the entire move, and arranging with a land fill to receive
the cargo. These are all services needed to attract this business to the railroad and these
are services CPR has chosen to provide through Hi Tech, as stated in their submission to
the STB and in the License agreement.

12. Shortly after the filing of the petition in April, HTT began to hear from its
haulers and waste customers that they had been called or visited by representatives of
HCIA and were threatened with huge fines if they continued to deliver or transport waste
to HTT for rail shipment. In May and June this campaign began to be felt in a reduction
of traffic from both Hudson and Essex Counties and customers began to report receiving
violation notices from both counties.

13. I personally spoke with Micheael Ciullo of East Coast Sanitation Company,
Inc. East Coast is one of HTT’s largest customers. He informed me that he has been
called by representatives of both Hudson and Union Counties and was informed that his
company would be subject to fines for each load of waste originating in those counties
which East Coast has delivered to HTT. East Coast still delivers C&D waste to HTT but
not from Hudson and Essex. Mr. Ciullo informed me that he does not want to incur
liability for any more fines.

14. Our sales staff has received similar explanations from other waste generators
in both Hudson and Essex Counties. Even haulers with whom we have entered into

agreements where we pay commissions to them to solicit business for the rail operation
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have been cited by both Hudson and Essex Counties. These truckers in particular are
fully within the jurisdiction of the Board as they are our agents with regard to any
business they can obtain.

15. I have obtained copies of the request for proposals upon which the current
exclusive franchises were granted. I have had extensive experience in the waste industry
and I can confidently inform the Court that the provisions of these RFPs exclude both
rail operators and out of state operators from these counties, (copies of the relevant
provisions are Exhibits I, Hudson County and Exhibit J, Essex County) as;

a. they have mileage provisions between a spot in each county and the
proposer’s operating transfer station imposing penalties for distance.

b. the designated county transfer station through which all waste must
flow is, in each case, a truck to truck facility.
I note that the designated transfer stations provide no service except to move waste from
one truck to another and to collect a fee per ton, a portion of which is paid to the
respective defendant county authority. By designating a truck only facility, only truckers
can economically handle the cargo. Further, bidders must be operating with substantial
surplus capacity, another qualification which excludes all rail operators from filing a
conforming proposal. And Essex County requires a New Jersey Department of
Environmental Protection permit. A rail car replaces ten long haul truck trips and saves

40% of the fuel uses and emissions generated in moving waste to remote landfills.
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16. However, for the purposes of this motion for a preliminary injunction, HTT
seeks only to restrain any effort to enforce the regulations in question pending resolution
of the central issue, whether the defendants can grant and enforce with criminal sanctions
exclusive franchisees granted by County created authorities to private entities for a price,
to engage in interstate commerce within Hudson County and Essex County.

Wherefore I respectfully request that this motion be granted and that the
preliminary injunction be issued.

Dated, Newark, N.J.
July 31, 2002 o )

/

A /]

‘Ronald Klempner 'ﬁ'\s \/
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Surface Transportation Board
Hashington, B.C. 20423-0001

May 3, 2000

Msr. Ronald Klempner

Hi Tech Trans, LLC

843 Red Road
"Teaneck, NJ 07666 . -

Dear Mr. Klempner:

This responds to your letter of April 24, 2000, requesting an informal opinion regarding
the scope of Federal preemption of state and local environmental and zoning permitting
requirements for the proposed development and operation of a truck-to-rail transshipment facility
by Hi Tech Trans, LLC (HHT) at the Oak Island Rail Yard (OIRY) in Newark, NI.

HTT plans to file with the Surface Transportation Board (STB or Board) for authority to
operate as a common carrier. Under an agreement with the Delaware and Hudson Railway
) (DHR), a Class II carrier currently using the OIRY for rail storage, transfer and transport, HTT
will lay rail for mobile pieces of equipment and asphalt for trucks to enable the transloading of .
bulk cargo from truck to rail gondola cars. HTT will also install and operate switches and
connecting tracks to facilitate the movement of rail cars around the yard. DHR will transport the
loaded rail gondola cars to their destinations.

Although you do not specify in your letter the exact nature of the local zoning and
permitting requirements to which this project might be subject, I assume that the local authorities
could deny any permit application you might file thereby preventing the project from going
forward. It is my informal opinion that this action is preempted by the ICC Termination Act of
1995 (ICCTA) (49 U.S.C. 10101 et seq.)

Under 49 U.S.C. 10501(b) jurisdiction of the Board over rail transportation is exclusive
and State laws are expressly preempted. Preemption, of course, does not withdraw from State
and local governments the power to impose appropriate health and safety regulations and the -
police powers reserved to the States by the Tenth Amendment to the Federal Constitution. But
the local law is preempted when the challenged statute or regulation stands as an obstacle to
authorized interstate rail transportation. See STB Finance Docket No. 33200, Cities of Auburn
and Kent, WA - Petition for Declaratory Order, served July 2, 1997 (copy enclosed).
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_ Section 10501(b) states: A
“The jurisdiction of the Board over-

(1) transportation by rail carriers, and the remedies provided in this part
with respect to rates, classifications, rules (including car service, interchange, and
other operating rules), practices, routes, services, and facilities of such carriers; and

' (2) the construction, acquisition, operation, abandonment, or

" discontinuance of spur, industrial, team switching, or side tracks, or facilities,
even if the tracks are located, or intended to be located, entirely in one State,
is exclusive. Except as otherwise provided in this part, the remedies provided
under this part with respect to rail transportation are exclusive and preempt the
remedies provided under Federal or State law.”

The term “transportation” includes any facility related to the movement of passengers or property
by rail, and services related to that movement. See 49 U.S.C. 10102(9).

In Soo Line Railroad Co. v. City of Minneapolis, 38 F.Supp.2d 1096 (D.Minn., 1998), the
court enjoined the City from utilizing local regulations to bar demolition of five buildings located
on railroad property as part of the carrier’s proposed redevelopment of a rail yard. The court said
“when section 10501(b) grants the STB exclusive jurisdiction over ‘transportation by rail

) carriers’ it logically includes the yard, property, facilities and any intermodal equipment used in
connection with a railroad, or related to the movement of passengers or property”.

Faced with a similar issue in Norfolk Southern Ry. Co. v. City of Austell, GA,
No CIVAIL:97-CV-1018-RLV, (N.D.Georgia, 1997) (copy enclosed), the court said, “the local
regulation, via a zoning ordinance and a land-use permitting requirement, of the construction,
development, and operation of an intermodal facility, a facility which is operated in order to
transfer containers or trailers of cargo between trains and tractor-trailers so that the cargo may be
shipped in interstate commerce, certainly appears to come within the ‘regulation of rail
transportation’ which is explicitly preempted by section 10501(b)”. This case seems to be
nearly identical to the case you submit to me for an informal opinion.

A case dealing with preemption is currently pending before the Board in STB Finance
- Docket No. 33466. Please look for that case when it comes out on our web site at
“www.stb.dot.gov. I cannot give you a date of release at this time, but a press release will
‘accompany the case when it is served. -

_ You also ask if the proposed project is exempt from the Board’s regulation under 49
U.S.C. 10906. In my informal opinion the operation of a transloading facility by a rail carrier
falls within that exemption. Ihave said that the operation of HTT’s proposed project falls clearly
‘within the Board’s jurisdiction under 49 U.S.C. 10501(b)(2). 49 U.S.C. 10906 provides a
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statutory exemption from the licensing requirements of part 109 for the “construction,
acquisition, operation, abandonment, or discontinuance of spur, industrial, team, switching or .
side tracks.” Tracks used to enable transloading operations fall within that category.

This is an informal staff opinion and is not binding on the Board.

Sincerely,

Veron A. Williams
Secretary

Enclosures
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- g October 19, 2000
Office of the Secretary ovet

Mr. Ronald A. Klempner
Hi Tech Trans, LLC

843 Red Road

Teaneck, NJ 07666

Dear Mr. Klempner:

This responds to your letter of September 29, 2000, requesting an informal opinion on,
first, whether or not the operations of a proposed truck-to-rail transloading facility are subject to
49 U.S.C. 10906.

“The operations you describe in your letter seem substantially similar to those you
described in your letter to me of April 24, 2000, i.e. that the facility is to be used for rail storage,
and for transfer and transport of commodities in interstate commerce. The essential difference is

- that no new rail will be built, but existing rail and structures will be used.

My initial informal opinion is, therefore, unchanged. The operation of a transloading
facility by a rail carrier falls within the 10906 exemption. I said in my earlier letter that the
operation of the proposed project falls clearly within the Board’s jurisdiction under 49 U.S.C.
10501(b)(2). 49 U.S.C. 10906 provides a statutory exemption from the licensing requirements of
part 109 for the “construction, acquisition, operation, abandonment, or discontinuance of spur,
industrial, team, switching or side tracks.” Tracks used to enable transloading operations fall
within that category.

You also ask if New Jersey state permitting requirements set forth in Title 13 of N.J.S.A.
13:1E-126 et seq. and in the regulations contained in N.J.A.C. 7:26-3.6 are pre-empted under the
ICC Termination Act. It is my informal opinion that they are preempted by that Act. Although
preemption does not withdraw from State and local governments the power to impose
appropriate health and safety regulations and the police powers reserved to the States by the
Tenth Amendment to the Federal Constitution.

But the local law is preempted when the challenged statute or regulation may stand as an
obstacle to interstate operations. Clearly “permitting” by a state presents such an obstacle
because the state could deny the permit application and thereby prohibit the interstate operations.
See City of Auburn v. Surface Transportation Board, 154 F.3d 1025 (D.C. Cir. 1998), STB
Finance Docket No. 33200, Cities of Auburn and Kent, WA - Petition for Declaratory Order,




R —————- 4

Jun 28 0 12:14p

served July 2, 1997, and STB Finance Docket No. 33466, Borough of Riverdale - Petition for
Declaratory Order - New York, Susquehanna and Western Rail Corporation, served December
13,1999.

This is an informal staff opinjon and is not binding on the Board.

Sincerely, /
Ly A
A s A ad’
%l

" VYermou A. Williams
Secretary
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Surface Transportation Board
Washington, B.E. 20423-0001

‘October 3; 2001

-Mr. Ropald A. Klempnéf '
. "Hi Tech Trans, LEC .
©* 843Red Road : :

: Teancck New Jersey 07666

Dear Mr. Klempner:

This tesponds to- your most recent letter rcqucsnn ;
tegarding your truck-to-tail transloading facility (Facility) within'the
Newark, New Jerséy. - This request follows your two previots teqiies
my responscs in létters dated October 19, 2000 and May 3, 2000:

id Rail:Yard in
Anformal 64p1mons and

: Thc two questibns which you have asked in:ybur'mliﬁ'récéﬁ't}‘f feftet iré:

‘hcensmg"

2. ( Can the N'IDEP'S&' up a chieck pomt'outsxdé‘

pl
¢b'is Jabeled by the NJDEP as a formy of éconit
d historically has not, set up similar check.po
truck transfer stauons whlch do not involve reil movements? .

4 body the
tions. :f the failure to
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M. Ronald A. Kiempner
Page 2

then, in my informal opxmon, the statuté would be preempted. Under 49'U.S.C. 10501(b), the
Board’s jurisdiction ‘ovef rail transpoitation is exclusive and state laws and’ regulations are
. generally preempted fesmption, of course, does not remove the abxhty of state and Jocal
¢ appropriate heajth and safety regulations and exertise their
police- powers But state or local law or regulation is precmpted when
the challenged statute ol i rail
transportation. € Aubgrn'y: 998); gert. denied, 527
U 8. 1022 (1999): It must be: remembered , however, that ouly a court can makc"a dxsposmve
determination as to whether a particular state activity is preempted.

: Consutuuonah%pi'aw;‘,

In addition, the Ncw Jersey statute apparently contemplates.the: paying; of afeein
connection with the Jicensing. If the “fee” 1mposed by state regulation ondola rail cars
transporting non-hazardous waste material is interpreted by a court to-be'a*t4x™ on rail property
or operations, the fee could ruii -afonl of 49 U.S.C. 11501(b), which provides:

(b) The following acts unreasonably burden and discriminate against interstate
commerce, and 4 Stte; Subdivision-of a State, or authonty acting for ) Statc or
subdivision'of 4:State imdy not do any of them:

! Mot ;.Assess yail frafisportation property at-a value that hag 4 hxghcr

ratio o the true market value of the rail transponation pfopety

‘than the ratio that thaassesscd value of ot[\er commercxal snd

that dlscmmnafe Apains { :
Further analysis by’ anupmenccd tax practmoner would be requxred‘ todet € :v‘vhethet this
provision, particularly section 11501(b}(4), would have any application'to the fee you describe.
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o Mr Ronald A, Klempner
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roads into the Fac:hty [ anymot fznuhar with this state program. - Fuit,
your lctter that thc State of Ncw Jcrscy has bcgun any such effon. 50 ¥¢

under49 U S.C. _1050}'(5)

This is an informal staff opinion and is not biniding on'the Board.
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Tel (518) 383.7200
Fax (516) 383.7250

CANADIAN PO Sax 8002

200 Cliffon Corporate Park
PAE‘ F 1 E Cliton Park N\':pa
RAILWAY 12065

Eactern Network

March 6, 2002

Mr. John A, Castoer, P.E., P.P.

Direster

Divisicn of Solid and Hazardous Wasle

New Jersey Depariment of Environmental Protection
401 East State Street

P.C. Box 414

Trenton, NJ 08625-0414

RE: Hi Tech Trans, LLC
Dear Mr. Castner:

Canadian Pacific Railway ("CP") and its whally owned subsidiary, Delaware and Hudson Railway
("DHRR"), lsase land and trackage in the Oak Isfand Rail Yard ("OIRY") under a long term land lease
from the Consolidaled Railroad Corporation ("Conrail”). CP, DHRR and Conrail are all Class | railroads
registered under the jurisdiction of the United States Surface Transportation Board (“STB") (successor to
the United States Interstate Commerce Commission). Conrall, CP and DHRR historically and currently
have used the QIRY for rail sterage, transfer and transpont, including intermodal and translcading of
containers and bulk materials from trucks ta flat cars and gondolas

Itis the praclice of CP and DHRR to enter into license and operating agreements with local service
companies {0 operate various functions in a rail yard on behalf of the railroads. DHRR has entered into
such an agreerent with Hi Tech Trans, LLC {("HTT"), whereby, HTT has been licensed as DHRR's agent
in the OIRY to operate a lruck-to-rail transioading operation for construction and demalition debtis, soils
and waste comainers in the OIRY as part of CP's and DHRR's rail operations at OIRY. A copy of that
Agreement is attached (redacted).

it} can be of any further assistance. please do not hesitate to call
Very truly yours,

David R. Marsh
Manager of Sales

Encs
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OPERATIONAL LICENSE AGREEMENT

R HMovember
THIS AGREEMENT made this é”f/} day of-Qetetrer, 2000, by and berween HI TECH TRANS, 1.L.C, a limued
tability corperation duly organized under the laws of the Staie of New Jersey ("HTT") and the DELAWARE AND
HUDSON RAILWAY COMPANY, INC., a Delaware corporation, doing business as “Canadian Pzcific Railway"
{"CPR™).

RECITALS:

WHEREAS, pursuant to 2n agreement dated Aptil 23, 1979 with Consolidated Rail Corporation
("Conrail"), CPR operates 2n lntermodal Facility in the Oak Island rail yard in Newark, New Jersey, (the
“Roilyard™) ; and

WHEREAS, CPR desires to utilize 2 pontion of the Railyard as designated on Exhibit A (the "Premises”’) for the
wansloading of nen-hazardous consmuction and demolition debris ("C&D™) and non-hazardous contaminated soils
("3ails"), aad intzrmodal wansloading of containerized studges and solid wasie (“Containerized Waste™) (C&D.
Soils and Centainerized Waste are hereinafter collectively referred to as “Wasie Producis™), and

WHEREAS, HTT is engaged in the ransponation of Waste Products {tom various loading terminals to landfills
snd acamnent facilities, accepting such Waste Products from any cusiomer and specializes i the e{ficicnt handling
and mansloading of Waste Products and the management of the eatire transporiation servieé far ihic customer, and

WHEREAS, CPR desives 10 rewin HTT (o deveiop and operate the Premises for the benefic of CPR and for the
sohicitation of Waste Product maffic snd for the efficient ansloading of Wasie Products in @ansit for the camriage by
CPR which development shali 1ake pince on the wrms and conditions set farth herein.

NOW, THEREFORE, in consideigiion of the terms and conditions set forth herein the parties do hereby
agrec as follows:

}. LICENSE. CPR hereby granis to ETT and HTT accepis @ inon-exclusive, prioniry license 10 azcess and vsc the
Premises. This includes the constucnion of {acilities described berein, store equipment and eonduct muck
operations as necessary to efficiently ransfer Waste Products fiom nuck te rail and in accordance with the terms
and conditions of this Agreement.

2 TERM. This Agicement siialt be effective ns of the datc of exccution by both parsies
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4. USE OF THE PREMISES. During the term of this Agreement, HTT agrees as
follows:

(3) HTT shall use the Premises only for the transfer of Waste Products from truck to railcars
operated by CPR. For purposes of this Agreement, the tenn “Waste Products shall mean, C&D,
STCC Code 40-291-54, Municipal Solid Waste, STCC Code 40-291-73, Soils STCC Code
40-291-01, Soils, STCC 40-291-02 and Bio Solids, STCC Code 40-291-89.

(b) HTT shall use only that poriion of the Premises depicted at the attached Exhibit A of this
Agreement.

(¢) HTT may nat assign, scll or otherwise allow other parsons to utilize the Premises without the
prior witten paimussion of CPR whiclhi permission shali not be unreasonably withheld or

dalaract )

gciaveo.

(]

P-
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(n HTT shall not handle Waste Products from any hauler, molor carrier or other person party
or entity on the Premises who js not duly hicensed and authonzed o operate under applicable
federal, state or local law.

(2) HTT and 1ts subcontractors shall adhers to CPR’s standard safety policies then in effect based
on mlc books, and revisions thereto, as provided to HTT by CPR.

5. CONDITION OF THE PREMISES.

(a) HTT promises: 1) not to damagc or misuse the Premiscs or allow its employees or guest
to do so; 2) not to make any structural changes (o the Premises without the prior wrilien consent
of the CPR; 3) to immediately notify the CPR of any conditions an the Prernises that are
dangerous to human health or safety, or that may damage the Premises, d) that i HTT vacates

(V3]
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the Premises, all non-mobil facilities will be left in good conditicn, except for ordinary wear and
tear and shall become the sole property of CPR; and 5) not to permit wastc of the Premises.

(b) HTT, at its expense, subject to sub-section 4 (d), above, shall be solely responsible for all
necessary repairs, maintenance and upkeep of the Premises.

(c) HTT shaii not permit any liens to encumber the Premises for any labor or matenal

fumnished in connection with any work performed or clzimed tc have been performed in or 2bout
the Pramises.

{d)If the Premises are destroyed or damaged so they are unfit 1o occupy due to any cause, HTT
will be responsible for returning the Prenuses to a condition such that CPR may continue its
opevations.

6. NON-EXCLUSIVE LICENSE. The Partics understand that the HTT will not have
exclusive possession and enjoyment of the Premises. HTT may use the Delancy Street access
route and CPR’'s scale at the Premises contemporaneously with the CPR's rail and intcrmodal
operations, provided that the HTT inay not make usc of any of the faciities at (he Premises in a
nanasy which interfercs with CPR’s use of the Premises. A use is deemed to interfere if it has a
matcrial detrimental impact on CPR’s ability to conduct its normal business practice.




7.

LIARILITY OF PARYIES.

8. INDEMNIFICATION BY BOTH PARTIES.

toAgr e 20 SR ST o B ST P o] i * i 1 I MY SV ey 8
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9. INSURANCE.

10. MAINTENANCE.

11, TERMINATION.

Upon termination HT7 shali cease using the Premises and shall remove 1ts property thercfrom.
Except for termination by reason of breach, uposi (ennination, the porties obligations to each

other shall immediately cease and, except for money then currently due and owing. the paries
financia! cbligations ta the other shall ceasc.

12. BINDING EFFECT; ASSIGNMENT. The terms and conditions of this contract
are herehy made binding upon and shall inure to the benefit of the parties and their respective

6 .
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heirs, executors, administrators, successors, and assigns. HTT shaii not assign its righis and
interest hereunder without the prior written consent of CPR. HTT shall not seek noer wili be
granted any assignment that would deprive CPR of any commercial or financial benefit or
opportunity relating to use or occupancy of the Premises

13. COMPLIANCE WITH FEDERAL, STATE AND MUNICIPAL
REGULATIONS. HTT agrees to use the Premises in strict conformance with all applicable
rules, regulations and ordinances of federal, state and municipal authorities.

14. ENTIRE AGREEMENT; AMENDMENTS. This Agreement constitutes the
entite agreement between the parties; and no other agreement prior to this Agreement or
contemporaneous herewith shall be effcctive except as expressly set forth or incorporated herein.
Any purported amendment shall not be effective unless it shall be set forth in writing and
cxecuted by both parues

7

15. NOTICE.

16, ARBITRATION.
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17, CONTINGENCIES.

P22 TN 1201 2870886

.10 11

IN WITNESS WHEREOF, the parties hereto have caused their signatures to be duly executed

on the Effective Date.

TRAI\S/L\LC 7
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By/ﬁ/

Its /‘fo‘ﬁﬂf/ /ﬁh(’/‘ﬂ

DELAWARE & HUDSON RAILWAY
COMPANY, IN

-,

By
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By
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SENT BY: MCHUGH & BARNES,PC; 212 483 0876 ; OCT-18-01 4:15PM;
HubDsoN CouNTy
- IMPROVEMENT
AUTHORITY
Convmissi : -Executive
Jobn L. Shinnick, Chairman .

rtin A. Budinick, Vice Chairman
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or

Thomas P. Calvanice, Byy.

J afmes E. Bymnes, Treagurer General Counse!
John 1. Duffy, Secr October 16, 2001
Mg B Don:o]];wy Robert II. Barry, Esq.
Frank M. Vdccarino, Esq.
Hi Tech LLC/T, Fiore Recycling
91 Bay Street
" . —Dak-Island, NEWEK, Ny, oo e et it ot | s e e e ——— T

To Whom It May Concern:

This letter shall serve to introduce Michael Novembre and David Ruiz,
Special Enforcement-Officers of the Hudsen County Improvement Authority.

Pursuant to the Juna 8, 1999 Certification of the New Jersay
Department of Environmental Protection (*DEP”), all Hudson County
generated solid waste types 10, 13 (including 13C). 23, 25 & 27 (excluding
agbestos and asbestos cofitaining materials) ARE subjact to. ragulatory waste
flow and are to be dalivered to the Hudson County Improvement Authority's
designated facilities as follows:

1) All waste typss 10 and 26 generated from within Hudson County
collected either by a municipality or through s contract with a
municipality are directed to the SWT&R Transfer Station in
Newark, New Jersoy for processing and transfer for transport by
Hudson-JV 1o the Grand Central Landfill,

not collected-either by a municipality or through a contract with a
municipality but, instead, is collected from nonmiynicipal generators
pursusnt to contracts between the generators. and private sofid
waste collectors {e.g., all commercially generated solid waste) ere
diracted to the Union County Resource Recovery Facility (UCRRF)
in Rahway, New. Jersay.

All ‘wasta types 13, 23, and 27, ‘and grits end screening generated
from within Hudson County are directed to the HMDC 1-E North
Area Landfill'in North Arlington, New Jsrsey.

3

574 Summit Avenue ~5 floor, Jersey City, NJ-07306-(201)7954555 -Fax (201)795-0240 http://www hela.org.

Printed on Recycled Paper

2) All waste type 10 and 25 gencrated from Within Hidson Courity -
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SENT BY:

4} All waste type 27! (incinerator ash) generated from within Hudson
County is-directed to the Grand Central Landtill.

In addition, pursuant to an Interlocal Services Agresment with the
Hudson Regional Health Cormmission ("HRHC") the C 's Enfc

Divigion emen; s inv for purposes

of monitoring compiianca end enforcing the Solid Weste Management Act
pursuant to N..J.S,A. 26:3A2-25. In such capacity, the HCIA has ths power
to issue -summMOonses to, or to institute actions in Superior Court against, any
petson who diverts solid waste to facilities in violution of the regulatory

waste flow directive.

Pleese be advised that it has come to the attention of this Authority. . ._ .

"t T TARET Hudson County g ganerated “Waste types as “above listed have been

delivered to your fagility for processing and/or disposal, Accordingly, and

pursuant to the requirements of N.J.A.C.7:28-2.13(b), this letter requests
your compliance with N.J,A.C.7:26-2.13(b) and make your daily records
immediately available to this Authority’s representatives.

At this time this Authority is requesting the daily records and O&D
tarms, far the period covering August 1, 2001 to present.

Your attention and cooperation to this mstter is appreciated.

THOMAS P, CALVANICO, ESQ.
Executive Director

SR L emee e T e L et et b ——tma e m e e e
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LEONARD, STREET AND DEINARD

PROFESSIONAL ASSOCIATION

June 5, 2002 Carolyn V. Wolski
612-335-1641
carolyn.wolski@leonard.com

VIA FEDERAL EXPRESS

Hon. Vernon A. Williams

Secretary
Surface Transportation Board

1925 K Street, NW
Washington, DC 20423-0001

Re:  Hi Tech Trans, LLC — Petition for a Declaratory Order — Hudson County, NJ
STB Finance Docket No. 34192

Dear Secretary Williams:

Enclosed for filing please find the original and ten (10) copies of the Submission of Delaware
and Hudson Railway Company, Inc.

Please call if there are any questions.

Very truly yours,

LEONARD, STREET AND DEINARD
Professional Association

(Gl >
Carolyn V. Wolski

cc: William M. Tuttle, Esq.
John McHugh, Esq.

150 SOUTH FIFTH STREET SUITE 2300 MINNEAPOLIS, MINNESOTA 55402 TEL 612-335-1500 FAX 612-335-1657

LAW OFFICES IN MINNEAPOLIS, SAINT PAUL, MANKATO, SAINT CLOUD AND WASHINGTON, D.C.

WWW.LEONARD.COM
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JUN 07 t BEFORE THE
.......-...--G-—-E—-----SURFACE TRANSPORTATION BOARD
FINANCE DOCKET 34192
HI TECH TRANS, LLC

— PETITION FOR A DECLARATORY ORDER -~
HUDSON COUNTY, NEW JERSEY

SUBMISSION OF DELAWARE AND HUDSON RAILWAY COMPANY, INC.

Delaware and Hudson Railway Company, Inc., d/b/a Canadian Pacific Railway
(CPR) is making this submission in support of the petition of Hi Tech Trans, LLC (Hi
Tech).

Petitioner Hi Tech is a licensee of CPR. Pursuant to agreements between Hi Tech
and CPR, Hi Tech obtains construction and demolition debris (C&D), transfers it from
truck to rail at CPR’s transload facility, and then ships the C&D in interstate commerce
on CPR’s lines. Hi Tech is an integral component of CPR’s movement of this particular
type of freight by rail. Many producers of C&D cannot access rail transportation without
the use of trucks. Furthermore, CPR relies heavily upon Hi Tech to perform duties that
are essential to the successful marketing of its rail services in the highly specialized area
of C&D transportation.

CPR believes that the services provided by Hi Tech have a significant public
benefit. Hi Tech’s operations have had the effect of removing numerous heavily loaded,
long-distance trucks from the heavily congested New Jersey portion of the interstate

highway system.




The local regulations at issue, if enforced, would effectively bar C&D producers
and shippers from access to rail transportation. This type of regulation will reduce rail
system earnings, jeopardize the ability of the railway system to carry out its obligations
as a common carrier, and lead to further congestion and physical degradation of the

highway system.

CPR requests that Hi Tech’s Petition be granted and that the Hudson County
regulations at issue be declared unenforceable to the extent they deem delivery of C&D

waste by rail to be unlawful.

Respectfully submitted,

Dated: June 5, 2002

Carolyn V. Walski (MN # 199874)
Leonard, Street and Deinard, P.A.
Suite 2300

150 South Fifth Street
Minneapolis, MN 55402
Telephone: 612-335-1500

Attorneys for Delaware and Hudson
Railway Company, Inc.







McHugh & Barnes, P.C.

20 Exchange Place

New York, NY 10005-3201
Phone: (212) 483-0875
Fax: (212) 483-0876

John F. McHugh Of Counsel

Elisa Barnes* W.Patrick Quast*

Monica Connell 164 Franklin Tpk.,
Waldwick, N.]J. 07463,
201-444-5990
Fax 201-444-5094

* also admitted in New Jersey

October 17, 2001

Mr. Robert E. Barry, Esq.

General Counsel

Hudson County Improvement Authority
574 Summit Avenue, 5* Floor

Jersey City, New Jersey 07306

By Fax Only: 201-795-0240

Re: Hi-Tech Trans, LLC
Dear Mr. Barry:

Reference is made to our telephone discussion of yesterday afternoon and
to the letter which you faxed to me. I understand that David Ruiz, Jr. a Senior
Enforcement Officer of your Authority sought to deliver that letter yesterday afternoon to
Ted Fiore at Hi-Tech Trans, LLC. Mr. Fiore’s company is a customer of Hi-Tech. He
was not present. I note that the letter you faxed to me is addressed to HI Tech LLC/T.
Fiore Recycling. For the record, Hi-Tech Trans, LLC has no relationship with T. Fiore
Recycling other than that of a service provider and a customer. As I attempt to explain
below, Hi-Tech Trans, LLC is a facility entirely engaged in providing rail transportation
of cargos via the Canadian Pacific Railroad and as such it is exempt from the regulations
mentioned in your letter, as are the truckers whose customers chose to use these rail
services. Neither direct nor indirect regulation is permitted under federal law.

With reference to the inquiry in your letter, Hi-Tech Trans does not handle
waste types 10, 23, 25, 27, or 271 nor is Hi-Tech aware of any type 13 waste which has
been received from or generated in Hudson County.

I previously provided you with three informal opinion letters from the
Surface Transportation Board, dated May 3, 2000, October 19, 2000 and October 3,
2001. Each opined that the Hi-Tech operation is a rail operation and is thus exempt from




local regulation pursuant to the provisions of 49 U.S.C. §10501(b). I noted that the
Board’s opinion is consistent with all prior case authority. The District Court in Oregon
recently dealt with the issue of flow control, holding that it was local regulation of
commerce and therefore forbidden by the Federal Aviation Administration Authorization
Act. which deregulated trucking. See: AGG Enterprises, Inc. V. Washington County,

F. Supp. 2d ____. 2000 WL 361892 Docket No. CIV 99-1097 (D. Oregon 2001).
Hi-Tech Trans is operating in connection with a railroad operation, but the analysis of
preemption done by the District Court under the FAAAA is consistent with all prior
authority on preemption, i.e. cases that have held that the Interstate Commerce
Commission Termination Act specifically exempts all rail related transportation activity
from local regulation. The AGG case found that the transportation of waste by truckers is
also exempt from local control, specifically from flow control.

49 U.S. C. §10501(b) grants to the Surface Transportation Board exclusive
jurisdiction over transportation by rail carriers and that the remedies provided in the Act
with respect to regulation of rail transportation are exclusive and preempt the remedies
provided under any other Federal or any State Law. 49 U.S.C. § 11321(a) which defines
the scope of the authority of the Surface Transportation Board and then states that “a rail
carrier...is exempt from the antitrust laws and from all other law, including state and
municipal law, as necessary to let that rail carrier...hold, maintain and operate
property...acquired through...” (a transaction approved or exempt from approval by the
Board) See: City of Auburn v. United States, 154 F.3d 1025, 1029 (9th Cir. 1998). The
courts of the United States have held that the exemption from state law contained in the
§11321, is to be interpreted broadly, See; Ex Norfolk & Western Ry. V. American Train
Dispatchers, Assn. 499 U.S. 117, 127-34. (1991) “The... language in §11321(a)
exempting carriers from ...State and municipal law is clear broad and unqualified”. See

also, CSX Transportation v. Georgia Public Service Commission , 944 F. Supp. 1573,
1585 (N.D. Ga. 1996).

The Oregon District Court held that the FAAAA reviews the argument
that local government retains the right to regulate MSW “curbside collection” activity as
it involved waste products which have no value and thus, are not “property” as referred to
in that law. However, that court found that even under the County’s argument the
exemption from the Act’s comprehensive ban on local regulation, if it exists at all, does
not reach the transportation of mixed waste by a trucker. The court reasoned that as
recyclables have value and are property a waste load which includes recyclables is
exempt. But the Court then entirely rejects the County’s argument that waste is not
property, relying upon Nuclear Diagnostic Laboratories 131M.C.C. 578 (1979) in
holding:

...I conclude that both the source-separated loads and the MSW
loads when collected from commercial and industrial accounts are
property as the word is used in the FAAAA. The local or state
regulation of these loads is thus preempted by the FAAAA.,...




20000WL 361892, *7. The ICC Termination Act, under which the Hi-Tech facility is
operating, has no similar reference to property and is a far broader grant of authority to
the STB than the Oregon District Court was dealing with. It specifically exempts rail
activity from any form of local regulation or law.

With reference to the breath of the preemption of local law I note that
there have been several cases directly on point. A recent decision by the Board involves a
closely similar situation in New Jersey, Borough of Riverdale v. The New York
Susquehanna and Western, STB Docket No. 33466 (9/9/99). In that matter the town
brought an action against the railroad to enforce local zoning and environmental laws.
The Board ruled that subject only to verification of the fact that the use involved was
related to transportation services, the local laws were preempted by Federal Law and
could not be enforced, see also, CSX Transportation, Inc. v. Georgia Public Service
Commission, 944 F. Supp. 1573 (N.D. Georgia 1996) (local regulation of station
agencies).

Therefore, Hi-Tech Trans, LLC is operating a facility which loads rail cars
for shipment in interstate commerce on the Canadian Pacific Railroad on facilities leased
by the Canadian Pacific for rail purposes. It does not own the products it ships nor is it
either an originator nor receiver of the materials. It dose not hold any materials on the
property. They are merely passing from truck to rail car in a continuous flow to a distant
location. Under the ICC Termination Act, Hi-Tech’s activity and the activities of
truckers delivering to HI-Tech are exempt from local regulation.

We are presenting you with a summary of the authority under which both
Hi-Tech and its Canadian Pacific rail bound customers are operating. Hopefully, this will
satisfy any doubts or questions you may have. Our client’s right to operate is clear and is
supported by substantial legal authority and precedent as is that of its customers. Any
attempt to interfere with Hi-Tech or with truckers seeking to deliver property to Hi-Tech
will irreparably damage Hi-Tech and the Canadian Pacific and they will be forced to seek
an injunction and damages. To limit damages you would incur, should you wish to test
any of the precedents or laws we rely upon, may I suggest that you give me notice and
that we work out an orderly way to seek such review without exposing your organization
to such damages.

Hopefully this more fully explains our position.

Very truly'_yours,

John E.-McHugh

-
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Tel. 928.887-3360 Fax. 973-887.9381

| f:\\ | THE ESSEX COUNTY UTILITIES- AUTHORITY
@‘ 900 Bloomfield Avenue, Verona, New Jersey 07044

NGV 7 200 Maura G, Tucei
Leroy 1. Robinson, Secretary an
Antonio M. Calcado, Tyeasuger = Blieeees cevesnumeuse BarryL Rubin
Carmine Casciano .
. Exacutive Director
§arol G. Scantlebury November 2, 2001 .

Hi-Tech LLC/T. Fiore Recycling
91 Bay Street
Oak Island, Newark, New Jersey

Dear Sir or Madam:

Pursuant to the provisions of the New Jersey Solid Waste Management Act,
constituting Chapter 39 of the Pamphlet Laws of 1970, of the State of New Jersey,
and the acts amendatory thereof and supplemental thereto, the County of Essex,
New Jersey (the "County”) has been designated as a Solid Waste Management
District and as such, is charged with the responsibility of adopting and providing for
theimplementation of the Essex County District Sofid Waste Management Plan {the
“County Plan") to provide for the disposal of solid waste generated within the
geographic boundaries of the County. This Authority has been designated as the
implementing agency of the County Plan. Pursuant to the Certification of the New
Jersey Department of Environmental Protection approving an amendment to the

County Plon, gll_Essex County-generated solid waste LD, Type 13 (including 13C}
are subject to requlotory waste flow and must be delivered to Waste Management

of New Jersey, Inc.'s transfer station at 666 Front Street in Elizabeth, New Jersey.

Ithas come to the attention of this Authority that Essex County-generated waste has
been delivered to your facility for processing and/or disposal. Accordingly, and -
pursuant to the requirements of N.JA.C. 7:26-2.13(b), this letter requests your
compliance with N.LA.C. 7:26-2.13(b) and that you make your daily records
immediately available to this Authority’s representafive.

&n Bequal /RIG
Wmmni:yd An irmative Aeuowm Employor
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THE ESSEX COUNTY UTILITIES AUTHORITY

800 Bloomfiold Avenue, Verona, New Jexsey 07044
Tel. 073-887-2350 Fax. 973-857-9361

Mauro G, Tucel
Leroy 1. Robinson, Seexatary
Antonioc M. Caleado, Troasurer Barry L. Rubin .
Canmine Casciano ’ Executive Director
Carol G, Scantlebwyy

At this time, the daily records and O&D forms, for the period covering August 1,
2001 to the present, are requested. Please contact the undersigned within a week
of the date of this letter to arrange for a mutually convenient time whereby such
records may be retrieved. Your attention and cooperation to this matter is
appreciated. .

Very truly yours,

o (T A

Barmy L. Rubin
Executive Diractor

An Equal Opporiunity /Afzmative Retion/ADX Bmployor
Printed on Recycled Faper







McHugh & Barnes, P.C.
20 Exchange Place

New York, NY 10005-3201
Phone: (212) 483-0875
Fax: (212) 483-0876

John F. McHugh Of Counsel

Elisa Barnes* W.Patrick Quast*

Monica Connell 164 Franklin Tpk.,
Waldwick, N.J. 07463,
201-444-5990
Fax 201-444-5094

* also admitted in New Jersey

November 9, 2001

Barry L. Rubin

Executive Director

The Essex County Utilities Authority
900 Bloomfield Avenue

Verona, New Jersey, 07044

Re: Union County and Hi-Tech Trans, LLC
Dear Mr. Rubin:

Reference is made to your letter addressed to our client, HI-Tech Trans,
LLC dated, November 2, 2001. I note that your letter is also addressed to T. Fiore
Recycling. Hi-Tech Trans, LLC and T. Fiore Recycling have no relationship to one
another other than as customer and service provider.

The regulations you cite do not apply to Hi-Tech Trans, LLC. Before
opening for business, Hi-Tech Trans received three informal opinion letters from the
Surface Transportation Board, dated May 3, 2000, October 19, 2000 and October 3,
2001. Each opined that the Hi-Tech operation is a rail operation and is thus exempt from
local regulation pursuant to the provisions of 49 U.S.C. §10501(b). The Board’s opinion
in those letters was consistent with all prior case authority. Following are copies of these
opinion letters.

With specific regard to flow control, on April 6, 2001 The United States
District Court for Oregon enjoined the enforcement of Washington County’s flow control
regulations, in an action brought by a trucker. The court held that County Regulations
seeking to control waste trucking, were local regulation of commerce and therefore
specifically forbidden by the Federal Aviation Administration Authorization Act of 1994,
which deregulated trucking, 49 U.S.C.§14501 et seq. See: AGG Enterprises, Inc. V.
Washington County, F. Supp. 2d __ . 2000 WL 361892, Docket No. CIV 99-




1097 (D. Oregon 2001). Hi-Tech Trans is operating in connection with a railroad
operation, but the analysis of preemption done by the Oregon District Court under the
FAAAA is consistent with all prior authority on transportation industry preemption, i.e.
cases that have held that the Interstate Commerce Commission Termination Act
specifically exempts all rail related transportation activity from local regulation.

49 U.S. C. §10501(b) grants to the Surface Transportation Board exclusive
jurisdiction over rail carriers. It further provides that the remedies provided in the Act
with respect to regulation of rail transportation are exclusive and preempt any other
Federal or any State Law. 49 U.S.C. § 11321(a) which defines the scope of the authority
of the Surface Transportation Board and then states that “a rail carrier...is exempt from
the antitrust laws and from all other law, including state and municipal law, as necessary
to let that rail carrier...hold, maintain and operate property...acquired through...” (a
transaction approved or exempt from approval by the Board) See: City of Aubum v.
United States, 154 F.3d 1025, 1029 (9™ Cir. 1998). The courts of the United States have
held that the exemption from state law contained in the §11321, is to be interpreted
broadly, See; Ex Norfolk & Western Ry. V. American Train Dispatchers, Assn. 499 U.S.
117, 127-34. (1991) “The... language in §11321(a) exempting carriers from ...State and
municipal law is clear broad and unqualified”. See also, CSX Transportation v. Georgia
Public Service Commission . 944 F. Supp. 1573, 1585 (N.D. Ga. 1996).

The Oregon District Court reviewed the Washington County’s argument
that local government retains the right to regulate waste transport as it involves products
which have no value and thus, waste is not “property” as referred to in the FAAAA.
However, that court found that even under the County’s argument, the exemption from
the Act’s comprehensive ban on local regulation, if it exists at all, does not reach the
transportation of mixed waste by a trucker. The court reasoned that, as recyclables have
value and are property, a waste load which includes recyclables is exempt. But the Court
then entirely rejected the County’s argument that waste is not property, relying upon
Nuclear Diagnostic Laboratories 131 I.C.C. 578 (1979) in holding:

...I conclude that both the source-separated loads and the MSW
loads when collected from commercial and industrial accounts are
property as the word is used in the FAAAA. The local or state
regulation of these loads is thus preempted by the FAAAA, ...

20000WL 361892, *7. The ICC Termination Act, under which the Hi-Tech facility is
operating, has no similar reference to property and is a far broader grant of authority to
the STB than the Oregon District Court was dealing with. It specifically exempts rail
activity from any form of local regulation or law. That exemption includes trucking
provided in connection with a rail haul, See 49 USC 13503 (a)(1)(B)(i).

With reference to the breath of the preemption of local law, I note that
there have been several cases directly on point. A recent decision by the Board involves a
closely similar situation in New Jersey, Borough of Riverdale v. The New York
Susquehanna and Western, STB Docket No. 33466 (9/9/99). In that matter the town




brought an action against the railroad to enforce local zoning and environmental laws.
The Board ruled that subject only to verification of the fact that the use involved was
related to transportation services, the local laws were preempted by Federal Law and
could not be enforced, see also, CSX Transportation. Inc. v. Georgia Public Service
Commission, 944 F. Supp. 1573 (N.D. Georgia 1996) (local regulation of station
agencies is preempted).

Therefore, Hi-Tech Trans, LLC is operating a facility which loads rail cars
for shipment in interstate commerce on the Canadian Pacific Railroad on facilities leased
by the Canadian Pacific for rail purposes. It does not own the products it ships nor is it
either an originator nor receiver of the materials. It dose not hold any materials on the
property. They are merely passing from truck to rail car in a continuous flow to distant
locations all, as I understand, outside New Jersey. Its activity is well within the which
includes things related to the movement of goods or people regardless of ownership
including “services related to that movement, including receipt, delivery, elevation,
transfer in transit, refrigeration, icing, ventilation, storage, handling, and interchange of
passengers and property.” 49 U.S.C. §10102 (9)(B). Under the ICC Termination Act,
Hi-Tech’s activity and the activities of truckers delivering to HI-Tech are exempt from
local regulation.

We are presenting you with a summary of the authority under which both
Hi-Tech and its Canadian Pacific rail bound customers are operating. Hopefully, this will
satisfy any doubts or questions you may have. Our client’s right to operate is clear and is
supported by substantial legal authority and precedent as is that of its customers. Any
attempt to interfere with Hi-Tech or with truckers seeking to deliver property to Hi-Tech
will irreparably damage Hi-Tech and the Canadian Pacific and they will be forced to seek
an injunction and damages. To limit damages your client would incur, should you wish
to test any of the precedents or laws we rely upon, may I suggest that you give me notice
and that we work out an orderly way to seek such review without exposing your
organization to such damages.

Hopefully this more fully explains our position.

Very truly yours,

John F. McHugh
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DeCOTUIS, FITZPATRICK,
GLUCK & COLE, 1L

GLENPOINTE CENTRE WEST
500 FRANK W BURR BOULEVARD
TEANECK, NEW JERSEY 07666
TELEPHONE (201) 928-1100
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hrp:\www.dfglaw.com

50 WEST STATE STREET
ONE STATE STREET SQUARE
TRENTON, NEW JERSEY 08008

TELEPHONB (009) 275-1900
TELBFAX  (oW9) 274-¥200

wnwr's Direcr Dial No 201-907-5202

via telecapier and regular mail
John F. McHugh, Esq.

McHugh & Bames

20 Exchange Place

New York, New York 10005-3201

Re:

+12019280175

EDWARR N MTZPATRICK (1940-2000)

M KOBEXT DeCOTUS
~LFRED C DCOTUS
MICHAEL H GLUCK »
MICHAELR COLS

AMES G PEAKON ve
LOUIS N RAINONE
ILPFREY D SMITHO
JUDY A VERRONE

JEXSMY C ADEST
ANTHONY J ARNONE
Ginam BETIS »

AVIS BISHOP.THOMPSON
GiNa BILANG) CARLE
MICHALL K. CHONC
RUPAL RUPAREL DALAL
VICIORIA A FLYNNO
SUSAN FRUCHTMAN
YBISKG KiBLy »
CHINA LADNER ¢

January 29, 2002

Hi-Tech Transportation, LLC

Solid Waste Transfer Station

Dear Mr. McHugh:
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This office serves as Special Counsel to the Hudson County Improvement Authority.
Your lenter of October 17, 2001 has been referred to me for review and response. Kindly
accept my apology for the inordinate delay in forwarding this reply.

Having reviewed your correspondence, the various letters from the Secretary of the
United States Surface Transportation Board, and the federal statutes and case law referenced
therein, I must respectfully disagree with the conclusion that the operation by Hi-Tech
Transportation, LLC, of a wansfer station in the Oak Island Rail Yard in Newark and the
delivery of Type 13C, construction and demolition matrerial, by solid waste haulers are
exempt under federal law from regulation by the HCIA.

It is the position of the HCIA that it lawfully may exercise waste flow control over
solid waste types 10, 13 (including 13C), 23, 25, and 27 generated within Hudson County,
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GLUCK & COLE, LLP

John F. McHugh, Esq.
January 29, 2002
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having procured solid waste disposal services in a manner that did not discriminate against
interstate commerce. In obtaining solid waste transfer station, transportation and landfill
services for the disposal of Hudson County solid waste, the HCIA has acted consistent with
the Commerce Clause and in accordance with the applicable decisions of the federal courrts,
including Atantic Coast olition Co., Inc. v. Atlantic Co

Freeholders, er al., 112 F.31d 653 (3™ Cir. 1997). Consequently, the HCIA maintains an
absolute ownership interest in these Hudson County solid waste types.

In your comespondence, the Federal District Court of Oregon decision in AGG
Enterprises, Inc. v. Washington County, 2000 WL 361892 (D. Ct. 2001) was cited as
dispositive of the issue of waste flow conirol where interstate commerce is involved.
However, my reading of the opinion reveals that, contrary to the situation extant in Hudson
County, the circumstances involved local licensure requirements and ot a restriction on the
disposal of solid waste collected froma particular area. [nresponse to the plaintiff’s reliance
on U&I Sanitation, 205 F.3rd 1063, (8" Cir. 2000), the court specifically stated in section
10 of its opinion that the ordinances of Washington County and the City of Beaverton were
not flow control ordinances

There is no dispute that the court addressed the issue of preemption in rendering its
decision and found the ordinances were preempted by the Federal Aviation Administration
Authorization Act of 1994. However, in declaring an ownership interest in the solid waste
types listed above that are generated in Hudson County, the HCIA is by no means attempting
to regulate the rates, classifications, rules, practices, routes, services, and facilities of a rail
carrier reserved to the jurisdiction of the Surface Transportation Board under the Interstate
Commerce Commission Termination Act. The informal opinion expressed by the Secrerary
of the Surface Transportation Board in a letter of May 3, 2000 to Mr. Klempner of Hi-Tech
that “local zoning and permirting requirements” are preempted by the ICC Termination Act
is centainly less than definitive when it is read following the Secretary’s acknowledgment
that Mr. Klempner was not specific as to the “"exact nature” of local regulation. As an aside,
itis difficult to assess the applicability of the various lerers from the Surface Transportation
Board without the corresponding leniers from your client requesting informal opinions and
describing the activities of the facility at Oak Island.

As a result of national procurements of solid waste disposal services that fully took
into consideration the interstate commerce concems of solid waste companies located
outside the boundaries of New Jersey, the HCIA is not acting as a market rcgulator in
directing Hudson County solid waste to its contractors for disposal; rather, it is acting as a
participant in the solid waste disposal market. In fact, the provision of solid waste disposal
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services by the HCIA constitutes interstate commerce since Hudson County solid waste is
shipped via long-haul trailer to landfill facilities in Pennsylvania. Furthermore, the HCIA’s
consequent ownership of Hudson County-generated waste entitles it exercise control over
this waste from the point of generation to ensure its proper disposal and the health, safety
and welfare of the citizens of Hudson County.

The actions of the HCIA are intended to enforce its ownership interest in this waste,
starting at the moment of collection. The delivery 1o and receipt of this waste at wansfer
station sites contravene the waste flow control ordinances enacted in accordance with
Atlantic Coast and approved by the New Jersey Department of Envirommental Protection.

Consistent with the decisions of the federal courts and State law, the HCIA hereby
demands that Hi-Tech make available for inspection by HCIA representatives all daily
records and origination and destination forms for waste generated in Hudson County. Inthe
event such documentation is not produced for inspection by the HCIA within ten (10) days
from the date of this letter, it is the HCIA’s intention 10 take all measures necessary to
compel delivery of such Hudson County waste to its contract facilities and prevent its
unlawful diversion 1o facilities not included in the Hudson County District Solid Waste
Management Plan.

1 concur that it may be beneficial for representatives of the HCIA and Hi-Tech 1o
meer for purposes of discussing our disparate positions. Should you still wish to meert,
kindly contact me at your earliest convenience to make the necessary arrangements.

Very truly yours,
DeCotiis, FitzPatrick, Gluck & Cole, LLP

KAC/mo
cc:  T. Calvanico, Executive Director
R. Barry, General Counsel

J. Williams, Esq.







HupsoN COUNTY IMPROVEMENT AUTHORITY
2 Journal Square Plaza - 8th Floor
Jersey City, N.J. 07306

(201) 795-4555
Fax (201) 795-0240

Commissioners County Executive
John L. Shinnick, Chairman Robert C. Janiszewski
Martin A. Budinick, Vice Chairman
Frank M. Vaccarino, Esq., Treasurer Exccutive Director
Loretta E. McKnight, Secretary Thomas P. Calvanico, Esq.
James E. Bymes October 6, 1998
Thomas E. Donnelly
John J. Duffy

TO: All Bidders

FROM: The Hudson County Improvement Authority

RE: Request for Bids for Solid Waste Disposal Services
Addendum No.1 to Request for Bids

On September 22, 1998, the Hudson County Improvement Authority (the “HCIA") issued a
Request for Bids for Solid Waste Disposal Services for the provision of contingent Disposal
Services for all Processible Waste (or a portion thereof, but not less than 100,000 tons
annually) and all Non-Processible Waste generated within Hudson County.

In accordance with the provisions of Section 1.13 of the Bid Specifications, the HCIA is
issuing this Addendum No. 1 in order to make various changes and/or clarifications to the
Bid Specifications. This Addendum No. 1 includes a copy of the transcript from the non-
mandatory pre-bid conference held on October 1, 1998.

Thomas P. Calvanico, Esq.
Executive Director

er
Enclosure _
cc.  Jonathan L. Williams, Esq.
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The Hudson County Improvement Authority
Appendix I3 - Cost Proposal Forms
Puge | of 6

FORM B-1

COST PROPOSAL FOR PROVISION OF DISPOSAL SERVICES
FOR PROCESSIBLE WASTE, UNDER ALTERNATF, A

The undersigned Bidder hereby proposes to comply with all the requirements and perform all the
work described in the Bid Specifications and other Contract Documents contained herein for the
prices set forth below.

Year Unit Charge ($/Ton)
1 -
2 -
3 -——
4 N
5 —_—

Note: The Unit Charge must Include all labor, materials and equipment necessary to dispose
of all Processible Waste (or a portion thereof, but not less than 100,000 ‘Tons annually) at the
Disposal Facility(ies); if such Disposal Facility(ies) is located more than twenty (20) road miles
from the Intersection of Tonnelle and Manhattan Avenues, in Jersey City, New Jersey, the
HCIA intends to utilize the services of its Designated Transfer Station and Designated
‘Transporter. Therefore, solely for the purposes of evaluating the Bids for contingent Disposal
Services where the Bidder’s Disposal Facility(ies) is (are) in excess of twenty (20) road miles
from such intersection, the Authority shall add a transfer statlon scrvices fee of $10.50 per
ton (representing the HCIA’s current cost of such services at its Designated T'ransfer Station),
and a transportation services fee, to be calculated by multiplying $0.1293 (representing the
HCIA's current per ton mile cost of such transportation services provided by its Designated
Transporter) times the distance in road miles (one way) from the interscction of Tonnelle and
Manhattan Avenues in Jersey City, New Jerscy to the Bidder(s)® Disposal Facility(les) to the
average of the unlt prices bid for each year over the five year Term of the Disposal Services
Agreement.

The Unit Charge shall also include the cost of disposal and/or recycling residue and all host
community henefits that the Disposal Facillity(ies) is obligated to, or will in the future agree
to pay, or is otherwlise required to pay to the jurisdiction where the Disposal Facility(ics) is
located, in nccordance with N.LS.A, 13:1E-281, or other applicable law. For the purposc of
this paragraph, "all Proccssible Waste" means 415,000 Tons annually.
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The Hudson County Tmprovement Authority
Appendix B - Cost Proposal Formy
Page 206

THE AUTHORITY DOES NOT WARRANT OR GUARANTEE THE AMOUNT OR
COMPOSITION OF PROCESSIBLE WASTE TO BE AVAILABLE FOR DISPOSAL,

Name of Bidder:
Address: . —o—

Authorized Signature:_____ . e
Print Name and Title: e I
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‘The Hudson County Linprovement Authority
Appendix B - Cast Proposal Forms
Page 3 ol'6

ALL BIDDERS MUST COMPLETE SECTION I, BELOW.

SECTIONI
DISPOSAL FACILITY(IES)*

1. Identify the Disposal Fucility(ies) which Bidder proposes to utilize in providing contingent
Disposal Services to the Authority in accordance with the Bid Specifications:

Namec of Facility:

Address of Facility:

2. The amount of Processible Waste, in Tons, for which Bidder proposes to provide contingent
Disposal Services to the Authority at the Disposal Facility(ies) identificd in Paragraph I,
above:

Yearly: Tons (in no event less than 100,000 Tons per year)

3. The distance of the Disposal Facility(ics) (identificd in this Section I) from the intersection
of Tonnelle and Manhattan Avenues in Jersey City, New Jersey is _.road miles (if
in excess of twenty (20) road miles, the HCIA intends to utilize the services of its
Designated Transfer Station and Designated Transporter. Therefore, solely for the purposes
of cvaluating the Bids for contingent Disposal Services where the Bidder's Disposal
Facility(ies) is (are) in excess of twenty (20) road miles from such intersection, the Authority
shall add a transfer station services fee of $10.50 per ton (representing the HCIA®s current
cost of such services at its Designated Transfer Station), and a transportation scervices fee,
to be calculated by multiplying $0.1293 (representing the HCIA's current per ton mile cost
of such transportation services provided by its Designated Transporter) times the distance
in road miles (one way) from the intersection of Tonnelle and Manhattan Avenues in Jersey
City, New Jersey to the Bidder(s)' Disposal Facility(ics) to the average of the unit prices bid
for each year over the five year Term of the Disposal Scrvices Agrecment,

Name of Bidder:
Address:_
Authorized Signature:____
Print Name and Title:

*1n the event that Bidder proposes to provide more than one Dispaosal Facility, Bidder must complete
Scction 1 for each proposed Disposal Facility.,
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The Hudson County Improvement Authority
Appendix 13 - Coxt Proposal Forms
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FORM B-2

COST PROPOSAL FOR PROVISION OF DISPOSAL SERVICES
FOR ALL NON-PROCESSIBLE WASTE, UNDER ALTERNATE B

The undersigned Bidder hereby proposes to comply with all the requirements and perform all the
work described in the Bid Specifications and other Contract Documenls contained herein for the
prices set forth below.

Year Unit Charge ($/Ton)
1 _—

2 -

3 N

4 -

5

Note: The Unit Charge shall include all labor, materials and equipment necessary to dksposc
of all Non-Processible Waste at the Disposal Facllity; if such Disposal Facility is located more
thun twenty (20) road miles from the Intersection of Tonnelle and Munhattan Avenues, in
Jersey City, New Jersey, the HCIA Intends to utilize the services of its Designated Transfer
Station and Designated Transporter, Therefore, solely for the purposes of evaluating the Bids
for contingent Disposal Services where the Bidder's Disposal Facility(ies) is (are) in excess of
twenty (20) road miles from such intersection, the Authority shall add a transfer station
services fee of $10.50 per ton (representing the HCIA's current cost of such services at its
Designated Transfer Station), and a transportation services fee, to be calculated by multiplying
$0.1293 (represcnting the HCIA’s current per ton mile cost of such transportation services
provided by its Designated Transporter) times the distance in road miles (une way) from the
Intersection of Tonnelle and Manhattan Avenues in Jersey City, New Jersey to the Bidder(s)®
Disposal Facility(ies) to the average of the unit prices bid for cach year over the five year Term
of the Disposal Services Agreement.

The Unit Charge shall also include the cost of disposing and/or recycling residue and all host
community benefits that the Disposal Facility is obligated to, or will in the future agree to pay,
or is otherwise required to pay to the jurisdiction wherc the Disposal Facility is located, in
accordance with NJ.S.A. 13:1E-281, or other applicable law. For the purposc of this
paragraph, "all Non-Processible Waste"” means 100,000 Tons annually,

THE AUTHORITY DOES NOT WARRANT OR GUARANTEE THE AMOUNT OR
COMPOSITION OF NON-PROCESSIBLE WASTE TO BE AVAILABLE FOR DISPOSAL.
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Appendix B - Cost Proposal Forms
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Addrcss:

Authorized Signature:

Print Name and Title:




Rttt et .~ =4

OCT-05-9¢ ©8:21 FROi.: DFXG DSTEN IL. 2012285543 PAGE 20 T

The Hudson County Improvement Authority
Appendix B - Cost Proposat Forms

. Page 6 of 6
ALL BIDDERS MUST COMPLETE SECTION I, BELOW.,
DISPOSAL FACILITY(IES)*

l. ldentify the Disposal Facility which Bidder proposcs to utilize in providing contingent

Disposal Services to the Authority in accordance with the Bid Specifications:

Name of Facility:

Address of Facility:

The Disposal Facility must have sufficient, uncommitted, permitted capacity to dispose of
all Non-Processible Waste generated in Hudson County, projected to be (up to 100,000 Tons
annually, 650 Tons daily, 3,000 Tons weekly, and 10,000 Tons monthly).

2. The distance of the Disposal Facility (identified in this Section I) from the intersection of
Tonnetle and Manhattan Avenues in Jersey City, New Jersey is road miles (if in
excess of twenty (20) road miles, the HCIA intends to utilize the services of its Designated
Transfer Station and Designated Transporter. Therefore, solely for the purposes of
evaluating the Bids for contingent Disposal Services where the Bidder's Disposal
Facility(ics) is (are) in excess of twenty (20) road miles from such interscction, the Authority
shall add a transfer station services fee of $10.50 per ton (representing the HCIA’s current
cost of such services at its Designated Transfer Station), and a transportation scrvices fee,
to be calculated by multiplying $0,1293 (representing the HCIA's current per ton mile cost
of such transportation services provided by its Designated Transporter) times the distance
in road miles (one way) from the intersection of Tonnclle and Manhattan Avenues in Jersey
City, New Jersey to the Bidder(s)’ Disposal Facility(ies) to the average of the unit prices bid
for cach year over the five year Term of the Disposal Services Agrecment.

Name of Bidder: __
Address:

Autharized Signaturc:
Print Name and Title:

*Inthe event that Bidder proposes to provide more than one Disposal Facility, Bidder must complete
Scction 1 for cach proposed Disposal Facility.
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SCHEDULE 1

COST PROPOSAL, FOR PROVISION OF DISPOSAL SERVICES
FOR PROCESSIBLE WASTE, UNDER ALTERNATE A

The undersigned Bidder hereby proposes to comply with all the requirements and perform all the
work described in the Bid Specifications and other Contract Documents contained herein for the
prices set forth below.

Year ~ Unit Charge ($/Ton)
1 —
2 R
3 S
4 -
5 . -

Note: The Unit Charge must include all labor, materials and equipment necessary to dispose
of all Processible Waste (or a portion thereof, but not less than 100,000 Tons unnually) at the
Disposal Facility(ies); if such Disposal Facllity(ics) is located more than twenty (20) voad wiles
from the intersection of Tonnelle and Manhattan Avenues, in Jerscy City, New Jcrsc.{'. the
HCIA intends to utilize the services of its Designated Transfer Station and Designated
Transporter. Therefore, solely for the purposes of evaluating the Bids for contingent Disposal
Services where the Bidder's Disposal Facility(ies) is (are) in excess of twenty (20) road miles
from such intersection, the Authority shall add a transfer station services fee of $10.50 per
ton (representing the HCIA's current cost of such services at its Designated Transter Station),
and a transportation services fee, to be calculated by multiplying $0.1293 (representing the
HCIA’s current per ton mile cost of such transportation services provided by Its Designated
Transporter) times the distance in road miles (one way) from the interscction of Tonnelle und
Manhattan Avenues in Jersey City, New Jersey to the Bidder(s)' Disposal Facility(ies) to the
average of the unit prices bid for each year over the five year Term of the Disposal Services
Agreement.

The Unit Charge shall also include the cost of disposal and/or recycling residue and ali host
community beneflts that the Disposal Facility(ies) is obligated to, or will in the future agree
to pay, or is otherwise required to pay to the jurisdiction where the Disposal Facility(ies) is
located, in accordance with N.J.S.A. 13:1E-281, or other applicable law. For the purpose of
this paragraph, "all Processible Waste” means 415,000 Tons annually, THE AUTHORITY
DOES NOT WARRANT OR GUARANTEE THE AMOUNT OR COMPOSITION OF
PROCESSIBLE WASTE TO BE AVAILABLE FOR DISPOSAL.

Name of Bidder:__
Address:
Authorized Signature: __
Print Name and Title:

J
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ALL BIDDERS MUST COMPLETE SECTION |, BELOW,
CTION 1
DISPOSAL FACILITY(IES)*

1. Identify the Disposal Facility(ies) which Bidder proposes to utilizc in providing contingent
Disposal Services to the Authority in accordance with the Bid Specifications:

Name of Facility:

Address of Facility:

2. The amount of Processible Waste, in Tons, for which Bidder proposes to provide contingent
Disposal Services to the Authority at the Disposal Facility(ies) identificd in Paragraph 1,
above:

Yearly: Tons (in no event less than 100,000 Tons per year)

3 The distance of the Disposal Facility(ies) (identified in this Section 1) from the intersection
of Tonnelle and Manhattan Avenues in Jersey City, New Jersey is ___  road miles (il
in excess of twenty (20) road miles, the HCIA intends to utilize (he services of its
Designatcd Transfer Station and Designated Transporter. Therefore, solely for the purposes
of evaluating the Bids for contingent Disposal Services where the Bidder’s Disposal
Facility(ies) is (are) in excess of twenty (20) road miles from such intersection, the Authority
shall add a transfer station services fee of $10.50 per ton (representing the HCIA's current
cost of such services at its Designated Transfer Station), and a transportation services fee,
to be calculated by multiptying $0.1293 (representing the HCIA's current per ton mile cost
of such transportation services provided by its Designated Transporter) times the distance
in road miles (one way) from the intersection of Tonnelle and Manhattan Avenucs in Jersey
City, New Jersey to the Bidder(s)" Disposal Facility(ies) to the average of the unit prices bid
tor each year over the five year Term of the Disposal Scrvices Agrecment,

Name of Bidder:
Address:
Authorized Signature:
Print Name and Title:

*Inthe event that Bidder proposes to provide more than one Disposal Facility, Bidder must complete
Scction I for cach proposed Disposal Facility.
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SCHEDULE 2

COST PROPOSAL FOR PROVISION OF DISPOSAL SERVICES
FOR ALL NON-PROCESSIBLE WASTE, UNDER ALTERNATE B

The undersigned Bidder hercby proposes to comply with all the requirements and perform all the
wark described in the Bid Specifications and other Contract Documents contained herein for the
prices set forth below.,

Year Unit Charpe ($/Ton)
1 —
2 —
3 P
4 R
S _—

Note: The Unit Charge shall include all labor, materials and equlpment necessary to dispose
of all Non-Processible Wastc at the Disposal Facility; If such Disposal Facility is located more
than twenty (20) road miles from the Intersection of Tonnelle and Manhattan Avenues, in
Jersey City, New Jersey, the HCIA intends to utilize the services of its Designated Trapsfer
Station and Designated Transporter. Therefore, solely for the purposes of cvaluating the Bids
for contingent Disposal Services where the Bidder’s Disposal Facility(ies) is (are) in excess of
twenty (20) road miles from such intersection, the Authority shall add a transfer station
services fee of $10.50 per ton (representing the HCIA’s current cost of such scrvices at its
Designated Transfer Station), and a transportation services fee, to be calculated by multiplying
$0.1293 (representing the RCIA’s current per ton mile cost of such transportation scrvices
provided by its Designated Transporter) times the distance In road miles (onc way) from the
intersection of Tonnelle and Manhattan Avenues in Jersey City, New Jersey to the Bidder(s)®
Disposal Facility(ies) to the average of the unit prices bid for each year over the five yeur Term
of the Disposal Services Agreement,

The Unit Charge shall also include the cost of disposing and/or recycling residue and all host
community benefits that the Disposal Facility is obligated to, or will in the future agree to pay,
or ls otherwise required to pay to the jurisdiction where the Disposal Facility is located, in
accordance with N.JS.A. 13:1E-281, or other applicable law. For the purpose of this
paragraph, "all Non-Processible Waste" means 100,000 Tons annually, TIHHE AUTHORITY
DOESNOT WARRANT OR GUARANTEE THE AMOUNT OR COMPOSI'TION OF NON-
PROCESSIBLE WASTE TO BE AVAILABLE FOR DISPOSAL.

Name of Bidder:___ __
Address: ‘

Authorized Signature:
Print Name and Title: _
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ALL BIDDERS MUST COMPLETE SECTION [, BELOW.
ECTION I
DISPOSAL FACILITY(IES)*

. Identify the Disposal Facility which Bidder proposcs to utilize in providing contingent
Disposal Services to the Authority in accordance with the Bid Specifications:

Name of Facility:

Address of Facility:

. L R —

The Disposal Facility must have sufficient, uncommitted, permitted capacity to dispose of
all Non-Processible Waste generated in Hudson County, projected to be (up to 100,000 Tons
annually, 650 Tons daily, 3,000 Tons weekly, and 10,000 Tons monthly).

2. The distance of the Disposal Facility (identified in this Section I) from the intersection of
Tonnelle and Manhattan Avenues in Jersey City, New Jersey is road miles (if in
excess of twenty (20) road miles, the HCIA intends to utilize the services of its Designated
Transter Station and Designated Transporter. Therefore, solcly for the purposes of
evaluating the Bids for contingeit Disposal Services where the Bidder’s Disposal
Facility(ies) is (are) in excess of twenty (20) road miles from such interscction, the Authority
shall add a transfer station services fee of $10.50 per ton (representing the HCIA's current
cost of such services at its Designated Transfer Station), and a transportation services fec,
to be calculated by multiplying $0.1293 (representing the HCIA’s current per ton mile cost
of such transportation scrvices provided by its Designated Transporter) times the distance
in road miles (one way) from the intersection of Tonnelle and Manhattan Avenues in Jersey
City, New Jersey to the Bidder(s)' Disposal Facility(ies) to the average of the unit prices bid
for each year over the five year Term of the Disposal Services Agreement.

Name of Bidder:
Address: o
Authorized Signature:
Print Name and Title:

*In the event that Bidder proposes to provide more than one Disposal Facilitly, Bidder must complete
Scction [ for each proposed Disposal Facility.




REQUEST FOR BIDS

FOR

SOLID WASTE DISPOSAL SERVICES

ISSUE DATE: September 22,1998

DUE DATE: October 15, 1998

ISSUED BY:

THE HUDSON COUNTY IMPROVEMENT AUTHORITY
COUNTY OF HUDSON, NEW JERSEY
2 Journal Square, Eighth Floor
. Jersey City, New Jersey 07306




THE HUDSON COUNTY IMPROVEMENT AUTHORITY
COUNTY OF HUDSON, NEW JERSEY

: NOTICE TO BIDDERS
FOR SOLID WASTE DISPOSAL SERVICES

Notice is hereby glvén that sealed bids will be received by The Hudson County Improvement
Authority (the "HCIA" or the “Authority”) at its Administrative Offices, 2 Journal Square, Eighth
Floor, Jersey City, New Jersey 07306, on October 15, 1998 at 11:00 a.m. On such date and at the
above time and placq, in accordance with the provisions of the New Jersey Local Public Contracts
Law, such bids will be publicly opened and read aloud for the following contracts:

Alternate A: The HCIA is soliciting bids for the provision of contjngent Disposal

Services for all Processible Waste (or a portion thereof, but not less than 100,000

tons annually) generated within Hudson County.

¥

AND/OR

Alternate B: The HCIA is soliciting bids for the provision of contingent Disposal
Services for all Non-Processible Waste generated within Hudson County.

The Bid Specifications do not restrict or limit the geographic location of Disposal Facility(ies) to
be utilized by the Successful Bidder(s) for the provision of contingent Disposal Services under either
Alternate A or B. However, in the event that a Successful Bidder’s Disposal Facility(ies) for the
provision of contingent Disposal Services is(are) located in excess of twenty (20) road miles from
the intersection of Tonnelle and Manhattan Avenues in Jersey City, New Jersey, the HCIA intends
to utilize the services of its Designated Transfer Station and Designated Transporter. Therefore,

solely for the purposcs of evaluating the Bids for contingent Disposal Services (under either
Alternate A or B) where Bidder’s Disposal Facility(ies) is (are) located in excess of twenty (20) road
miles from such intersection, the Authority shall add a transfer station services fee of $10.50 per ton
(representmg the HCJA s current cost of such services at its Designated Transfer Station) to the unit
price bid by Bidder, and a transportation services fee, to be calculated by multlplymg $0.1293
(representing the HCIA's current per ton mile cost of such transportation services provided by its
Designated Transporter) times the distance in road miles (one way) from the intersection of Tonnelle
and Manhattan Avenues in Jersey City, New Jersey to the Bidder(s)’ Disposal Facility(ies) to the
average of the unit prices bid for each year over the five year Term of the Disposal Services
Agreement.

The contract for contingent Disposal Services shall be for a term of five (5) years, commencing upon
execution of the contingent Disposal Services Agreement, and ending five (5) years thereafter,
unless earlier terminated in accordance with the terms thereof. Although the Agreement term shall
commence as of the date of execution of the Agreement, the services to be performed by the
Successful Bidder(s) shall not commence until thirty (30) days after the issuance of a Notice to
Proceed by the Authority, which Notice may be issued at any time during the term of the
Agreement. The issuance of a Notice to Proceed shall be contingent upon a determination by the
Authority, at the Authority’s sole option and discretion, that an event has occurred which has or will
disrupt oradversely affect the manner in which the Authority presently provides solid waste disposal
services, and that such event requires the implementation of the contingent Disposal Services. In
the interest of sound solid waste disposal planning, the Authority desires to procure




“Contractor” - refers to the Successful Bidder(s) or its successor and assigns, that is/are
selected by the HCIA to execute the Disposal Services Agreement, and who will provide the
contingent Disposal Services in accordance with the terms thereof.

“County” - refers to the County of Hudson, New Jersey.

“County System” - refers to the current manner in which the Authority provides solid waste
disposal services, i.e., through (1) transfer station services provided by SWT&R in Newark, New
Jersey for the processing and transfer of Acceptable Waste, under the Authority’s contract with
SWT&R, (2) transportation of such Acceptable Waste by long-haul vehicles operated by the
Authority’s contract transporter, Hudson-J.V., to (3) the ultimate disposal site, Alliance Landfill in
Taylor, Pennsylvania, under the terms of the Authority’s Landfill Agreement with Empire Sanitary
Landfill, Inc.

“DEP” or “NJDEP” - refers to the New Jersey Department of Environmental Protection, or
any successor agency.

“Designated Transfer Station” - refers to Solid Waste Transfer & Recycling, Inc.
(“SWT&R?”) in Newark, New Jersey.

“Designated Transporter” - refers to Hudson-J.V., a joint venture between Gary W. Gray
Trucking, Inc. and Empire Sanitary Landfill, Inc. (now Alliance Landfill).

“Disposal Facility(ies)” - refers to the permitted sanitary landfill, waste-to-energy facility
or other solid waste facility, designated by the Bidder on Section I of the Cost Proposal Form, to be
utilized by the Bidder for the disposal of Processible Waste under Altemate A and/or Non-
Processible Waste under Alternate B, and any residue therefrom.

“Disposal Services” - refers collectively to the contingent Disposal Services required to be
performed by the Successful Bidder(s) pursuant to the Disposal Services Agreement, and these Bid
Specifications in connection with the disposal of Processible Waste under Alternate A and/or in
connection with the disposal of Non-Processible Waste under Alternate B, and any residue
therefrom.

“Disposal Services Agreement” - refers to the "Agreement to Provide Solid Waste Disposal
Services" executed or to be executed by and between the Authority and the Contractor(s) setting
forth the terms and conditions relating to the disposal of Processible Waste and/or Non»Processxble
Waste at the Disposal Facility(ies) proposed by the Bidder(s).

“Event of Default” - refers to the non-performance of the Contractor under the terms of the.
Disposal Services Agreement as more particularly described in the Disposal Services Agreement.

“Facilities” - means the Disposal Facility(ies) provided under and in accordance with the
Disposal Services Agreement.




1 ocal Public Contracts Law” - refers to the New Jersey Local Public Contracts Law of the
State of New Jersey (N.J.S.A. 40A:11-1 et seq.) and the acts amendatory thereof and supplemental
thereto.

“Processible Waste™ - refers to all non-recycled Acceptable Waste that is generated within
the geographic boundaries of the County and which is not Non-Processible Waste.

“Non-Processible Waste” - refers to all non-recycled Acceptable Waste that is generated
within the geographic boundaries of the County and characterized as 1.D. Type 13 and the non-
processible portion of I.D. Type 27, or other Acceptable Waste which any Waste-to-Energy Facility
proposed for use by a Successful Bidder under this Bid is prohibited from accepting by permit or
other Applicable Law.

“Notice to Proceed” - refers to the written notice issued by the Authority, to the Successful
Bidder, requiring the Bidder to commence performance under the Disposal Services Agreement
upon thirty (30) days after receipt of such notice, and at the Unit Charge then in effect. The
Authority shall issue the Notice to Proceed, at the Authority’s sole option, upon the occurrence of
a Contingent Event.

“Recyclable Materials” - refers to those materials designated in the Hudson County District
Recycling Plan to be source separated for recycling pursuant to Section 3 of P.L. 1987, C.102, or
those materials designated as recyclable pursuant to NJDEP regulations. : .

“Residue” - means the solid wastes remaining after receipt and processing at the BiddLr’s
Disposal Facility(ies) under Alternate A and/or Alternate B and which require disposal and/or
recycling in accordance with Applicable Laws.

|

“Resource Recovery Facility(ies)” - refers to any Waste-to-Energy Facility that is to be
utilized by the Successful Bidder(s) for disposal of Processible Waste in connection with the
provision of contingent Disposal Services under Alternate A.

“Successful Bidder(s)” - refers to the lowest, responsible Bidder(s) selected by the HCIA to
provide for contingent Disposal Services and who will execute the Disposal Services Agreement.

“Term” - means the five (5) years beginning on the Commencement Date and ending five
(5) years after the Commencement Date, unless earlier terminated pursuant to these Bid
Specifications or the Disposal Services Agreement,

“tpd” - refers to Tons per day.
“tpy” - refers to Tons per year.

“Ton” - means a short ton of 2000 pounds.




SECTION 1
GENERAL INFORMATION

1.1 Introduction and Purpose

The HCIA is the County’s implementing agency, for implementation of the Hudson County
District Solid Waste Management Plan (the “County Plan”). The HCIA is required, pursuant to the
Solid Waste Management Act, to adequately plan for the disposal of all solid waste generated within
the County. The current County Plan provides for the disposal of all solid waste Types 10, 13, 23,
25 and 27 (excluding asbestos-containing materials) generated within the County through a system
consisting of the transfer, transportation, and disposal at an out-of-state landfill. Pursuant to the
County System, in-County generated solid waste is delivered by local collection vehicles to the
SWT&R transfer station in Newark, where, under the Authority’s contract with SWT&R, the solid
waste is processed and transferred onto long-haul trailers operated by the Authority’s contract
transporter, Hudson-J.V., and transported to the Alliance Landfill in Taylor, Pennsylvania, for
ultimate disposal, pursuant to the Authority’s Landfill Agreement.

As part of responsible, solid waste planning the HCIA believes it prudent to acquire
contingent Disposal Services which can be implemented within 30 days afier the issuance of a
Notice to Proceed by the HCIA. The issuance of such Notice to Proceed shall be contingent upon
a determination by the Authority, within its sole discretion and at its sole option, that a Contingent
Event has occurred. Thus, the HCIA is soliciting Bids for the provision of contingent Disposal
Services to ensure the continuous, uninterrupted provision of solid waste disposal services in a
reliable, cost-effective and environmentally sound manner in any contingency, including, but not
limited to, the loss of a component of the County System,

The HCIA intends to award a Disposal Services Agreement for all Processible Waste (or a
portion thereof, but not less than 100,000 Tons annually) generated within Hudson County, under
Alternate A, and/or forall Non-Processible Waste generated within Hudson County, under Alternate
B, to the lowest, responsible Bidder(s). The Agreement shall commence upon execution of the
Disposal Services Agreement by the Successful Bidder(s) and the Authority, and shall run for a
period of five (5) years, unless earlier terminated in accordance with the provisions thereof.

Although the Term of the Agreement shall commence upon execution, the services to be
performed by the Successful Bidder(s) shall not commence until thirty (30) days after the issuance
of a Notice to Proceed by the Authority, which Notice may be issued at any time during the Term
of the Agreement. Upon such commencement of services, the Successful Bidder(s) shall be
compensated at the then applicable Unit Charge “UC.” For example, in accordance with Appendix
B (Proposal Forms), Bidders are required to propose a UC for each of the five (5) years of the Term
of the Agreement; therefore, if the Authority issues a Notice to Proceed in the third year of the Term,
the Successful Bidder(s) shall be compensated at the UC for that year, and at the applicable UC for
each subsequent year remaining under the Term (i.e., the fourth and fifth years).




These Bid Specifications have been prepared by the Authority in order to solicit technical, o

contractual and cost Bids with respect to the provision of contingent Disposal Services, as defined
herein, upon the terms and conditions set forth herein.

The information provided in this Introduction is summary in nature and is not intended to
provide a full explanation of the terms and conditions of the Bid Specifications. All Bidders must
read all of the Bid Documents (as set forth in Section 5 below) to be fully informed of the terms and
conditions applicable to (a) the submittal of Bids for the provision of contingent Disposal Services,
and (b) the execution of the appropriate contractual agreements relating thereto.

THE AUTHORITY DOES NOT AND WILL NOT WARRANT OR GUARANTEE THE
AMOUNT OR COMPOSITION OF SOLID WASTE TO BE AVAILABLE FOR THE
PROVISION OF CONTINGENT DISPOSAL SERVICES IN ANY GIVEN DAY. WEEK,
MONTH OR YEAR OR IN THE AGGREGATE PURSUANT TO ANY CONTRACTUAL
AGREEMENT AWARDED UNDER THESE BID SPECIFICATIONS. NOTHING
CONTAINED IN ANY OF THE BID DOCUMENTS SHALL BE CONSTRUED TO
GUARANTEE OR WARRANT SUCH AMOUNTS OR COMPOSITION. TONNAGE
AMOUNTS SETFORTHHEREIN CONSTITUTE EITHER HISTORICFLOW RATES OR
ESTIMATES OF FUTURE FLOW RATES AND MAY NOT BE INDICATIVE OF ACTUAL
FLOW RATES TO BE EXPERIENCED IN THE FUTURE. ADDITIONALLY, THE
AUTHORITY CANNOT AND DOES NOT WARRANT OR GUARANTEE THAT A
NOTICE TO PROCEED UNDER THE CONTINGENT DISPOSAL SERVICES
AGREEMENT WILL BE ISSUED AND THAT THE SUCCESSFUL BIDDER(S) WILL BE
CALLED UPON TO PERFORM ANY SERVICES FOR WHICH IT WOULD BE
ENTITLED TO COMPENSATION.

1.2 Scope
Alternate A: The HCIA is soliciting bids for the provision of contingent Disposal

Services for all Processible Waste (or a portion thereof, but not less than 100,000
Tons annually) generated within Hudson County.

AND/OR

Alternate B: The HCIA is soliciting bids for the provision of contingent Disposal
Services for all Non-Processible Waste generated within Hudson County.

A BIDDER MAY SUBMIT BIDS FOR ALTERNATE A AND/OR ALTERNATE B.
13 Geographic Limitations
N The Bid Specifications do not restrict or limit the geographic location of Disposal
Facility(ies) to be utilized by the Successful Bidder(s) for the provision of contingent Disposal
Services under either Alternate A or B. However, in the event that a Successful Bidder’s Disposal

Facility(ies) for the provision of contingent Disposal Services is(are) located in excess of twenty
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(20) road miles from the intersection of Tonnelle and Manhattan Avenues in Jersey City, New
Jersey, the HCIA intends to utilize the services of its Designated Transfer Station and Designated
Transporter. Therefore, solely for the purposes of evaluating the Bids for contingent Disposal
Services (under either Alternate A or B), where Bidder’s’ Disposal Facility(ies) is (are) located in
excess of 20 road miles from such Intersection, the Authority shall add a transfer station services
fee of $10.50 per Ton (representing the HCIA’s current cost of such services at its Designated
Transfer Station) to the per Ton unit price bid by Bidder, and shall add a transportation services fee,
to be calculated by multiplying $0.1293 (representing the HCIAs current per ton mile cost of such
transportation services provided by its Designated Transporter) times the distance inroad miles (one
way) from the intersection of Tonnelle and Manhattan Avenues in Jersey City, New Jersey to the
Bidder(s)’ Disposal Facility(ies) to the average of the unit prices bid for each year over the five year
Term of the Disposal Services Agreement. :

[Example: Assuming that a Bidder’s Disposal Facility is a landfill located 100 road miles (one way)
from the intersection of Tonnelle and Manhattan Avenues in Jersey City, New Jersey, and that such
Bidder bids a unit price of $22.00 per ton for disposal, for evaluation purposes only, Bidder’s bid
is $45.43 ($22.00 per ton (disposal) + $10.50 per ton (transfer station services) + ($0.1293 x 100
miles) (transportation services)}. '

1.4 Term

The contingent Disposal Services Agreement shall be for a term of five (5) years, beginning

on the Commencement Date, unless earlier terminated. |

1.5 Commencement of Services under Contingent Disposal Services Agreement

The Successful Bidder(s) shall be required to commence performance of services under the
contingent Disposal Services Agreement within thirty (30) days of receipt of a Notice to Proceed
issued by the Authority. The Authority may issue a Notice to Proceed at any time during the Term
of the Agreement. The issuance of such Notice to Proceed shall be contingent upon a determination
by the Authority, within its sole discretion and at its sole option, that an event has occurred that has
the likelihood of disrupting or otherwise materially and adversely affecting the continued,
uninterrupted provision of solid waste disposal services through the current County Systern.

For example, pursuant to a March 25, 1998 Order of the Superior Court of New Jersey, Law
Division, Hudson County, entered in the matter of American Ref-Fuel Company of Essex County
v. Hudson County Improvement Authority, Empire Sanitary Landfill, Inc. d/b/a Alliance Landfill,
and U.S. Svstems Corp, Docket No. HUD-L-1764-98 (“American Ref-Fuel”), the Landfill
Agreement, as amended, was invalidated as violative of the Local Public Contracts Law. The Order
was stayed pending conclusion of final appellate proceedings. The Authority and Empire (two of
the signatories to the Landfill Agreement, as amended) filed appeals, which are presently pending
before the Superior Court of New Jersey, Appellate Division. Consequently, because of the stay of
the Order, the Authority continues to dispose of solid waste at Alliance Landfill pursuant to the
Landfill Agreement, as amended, and may continue to do so unless and until the Order is affirmed
at the conclusion of all appeals. Thus, if the March 25, 1998 Order were so affirmed, leaving the
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New Jersey Regulatory Agency and Other Approvals. The Authority will use all ™ -

reasonable efforts (with the assistance and cooperation of the Successful Bidder(s))
to obtain such New Jersey regulatory agency or other approvals that are required to
be obtained by the Authority in order to carry out or give effect to the provisions of
these Bid Specifications and the transactions contemplated hereunder and under the
Disposal Services Agreement; provided however, such obligation and responsibility -
shall not include obtaining any permits, licenses or approvals required to be obtained
by the Successful Bidder(s) in order to perform any of the contingent Disposal
Services. Except as otherwise therein provided, the Disposal Services Agreement(s)
(and the activities contemplated thereunder) will be effective upon receipt of all
applicable regulatory approvals obtained by the Authority.

Award of Contracts. Except to the extent that the Authority exercises any of its
rights set forth in Section 1.4 or Section 1.5.1 hereof, the Authority shall enter into
the Disposal Services Agreement (under Alternate A and/or Alternate B) with the
Successful Bidder(s) after selecting the lowest responsible Bidder(s) to perform such
contingent Disposal Services, in the manner and to the extent provided in these Bid
Specifications.

Payments Relating to Provision of Contingent Disposal Services. The Authority
will make payment to the Contractor(s) of the costs of providing the contingent
Disposal Services in the amounts and at the times provided in the Disposal Services
Agreement. The Contractor(s) shall only be entitled to compensation upon the
issuance of a Notice to Proceed by the Authority, and commencement of
Disposal Services by Contractor(s).

1.17  Successful Bidder’s Responsibilities

A.

Financial Criteria. Throughout the Term of the Disposal Services Agreement, the
Successful Bidder(s) (or its/their Guarantor) shall meet the Minimum Financial
Criteria set forth in Section 4.2.

Disposal Services. The Successful Bidder(s) shall provide (i) contingent Disposal
Services for Processible Waste under the terms of Alternate A and/or (ii) contingent
Disposal Services for Non-Processible Waste under the terms of Alternate B, in each
case in accordance with all Applicable Laws and in accordance with the terms and

conditions set forth in these Bid Specifications and the terms of the Disposal
Services Agreement.

Ownership or Lease of Disposal Facilities. The Successful Bidder(s) shall own,
lease or otherwise control, and operate and maintain one or more Disposal Facilities
capable of accepting at least 100,000 Tons per year of Processible Waste generated
within Hudson County under Alternate A, or at least 100,000 Tons per year of Non-
Processible Waste generated within Hudson County under Alternate B. The
Disposal Facility(ies) shall be operated in accordance with all applicable permits and
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regulations relating to the Disposal Facility(ies) and in accordance with the terms
and conditions of the Disposal Services Agreement. In particular, if the Disposal
Facility(ies) are located outside of Hudson County or the State of New Jersey, they
must be capable of accepting waste generated within Hudson County without
violating any federal, state or local laws, rules, regulations or orders.

Vehicles and Equipment. The Successful Bidder(s) shall be responsible for
providing vehicles and equipment of such type and in such quantity as are required
to fulfill its obligations under the Disposal Services Agreement; provided however,
that such vehicles and equipment shall satisfy, at a minimum, the minimum technical
requirements set forth in Section 3 hereof. The Successful Bidder(s) shall also be
responsible for the operation, maintenance and repair of all such vehicles and
equipment in accordance with the manufacturer's specifications and in a manner
sufficient to ensure that such vehicles and equipment are capable of providing all of
the required contingent Disposal Services, as set forth in these Bid Specifications
and in conformance with the terms and conditions of the Disposal Services
Agreement.

Permits. The Successful Bidder(s) shall be responsible for obtaining all necessary
permits, licenses and approvals required in connection with the provision of the
contingent Disposal Services detailed in these Bid Specifications, from all regulatory
agencies having competent jurisdiction. The Successful Bidder(s) shall also be
responsible for maintaining or, if necessary during the Term of the Disposal Services
Agreement, renewing said permits. In the event that the Successful Bidder(s) hgs
not obtained the necessary regulatory permits and/or approvals to fully perform the
contingent Disposal Services required by the terms of the Disposal Services
Agreement within sixty (60) days of the expiration of the current permits, the
Successful Bidder(s) shall be in default under the terms of the Disposal Services
Agreement and will be subject to the payment of damages therefor.

Compliance with Previously Executed Construction and/or Operation Agreements.
The Successful Bidder(s) shall be responsible for satisfaction of and compliance with
all provisions of any construction and/or operation agreements and all other ancillary
agreements previously executed by the Successful Bidder(s) for or with respect to
the Facilities (including any leases or host municipality agreements and/or financing
documents), including without limitation, performance guarantees and payment
obligations.

Regulatory and Other Approvals. The Successful Bidder(s) (with the assistance and
cooperation of the Authority) shall be responsible for satisfying the procedures
_(regulatory, governmental or other), if any, required for or with respect to the
Disposal Services Agreement and the Successful Bidder's obligations thereunder in
any jurisdiction with respect to the provision of contingent Disposal Services and
in the jurisdiction in which the Facilities are located, (including execution and/or
maintenance of a host community agreement that specifically authorizes the
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The Hudson County Improvement Authority
Appendix B - Cost Proposal Forms
Page 3 of 7

ALL BIDDERS MUST COMPLETE SECTION I, BELOW.

SECTIONI
DISPOSAL FACILITY(IES)*

Identify the Disposal Facility(ies) which Bidder proposes to utilize in providing contingent
Disposal Services to the Authority in accordance with the Bid Specifications:

Name of Facility:

Address of Facility:

The amount of Processible Waste, in Tons, for which Bidder proposes to provide contingent
Disposal Services to the Authority at the Disposal Facility(ies) identified in Paragraph 1,
above:

Daily: Tons (in no event less than 65Q Tons per day)
Weekly: Tons (in no event less than 3,000 Tons per week)
Monthly: Tons (in no event less than 10,000 Tons per month)
Yearly: Tons (in no event, less than 100,000 Tons per year)

The distance of the Disposal Facility(ies) (identified in this Section I) from the intersection
of Tonnelle and Manhattan Avenues in Jersey City, New Jersey is road miles (if
in excess of twenty (20) road miles, the HCIA intends to utilize the services of its
Designated Transfer Station and Designated Transporter. Therefore, solely for the purposes
of evaluating the Bids for contingent Disposal Services where the Bidder’s Disposal
Facility(ies) is (are) in excess of twenty (20) road miles from such intersection, the Authority
shall add a transfer station services fee of $10.50 per ton (representing the HCIA’s current
cost of such services at its Designated Transfer Station), and a transportation services fee,
to be calculated by multiplying $0.1293 (representing the HCIA’s current per ton mile cost
of such transportation services provided by its Designated Transporter) times the distance
in road miles (one way) from the intersection of Tonnelle and Manhattan Avenues in Jersey
City, New Jersey to the Bidder(s)’ Disposal Facility(ies) to the average of the unit prices bid
for each year over the five year Term of the Disposal Services Agreement.

Name of Bidder:
Address:

Authorized Signature:
Print Name and Title:
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*In the event that Bidder proposes to provide more than one Disposal Facility, Bidder must complete
Section I for each proposed Disposal Facility.




The Hudson County Improvement Authority
Appendix B - Cost Proposal Forms
Page 5 of 7

FORM B-2

COST PROPOSAL FOR PROVISION OF DISPOSAL SERVICES
FOR ALL NON-PROCESSIBLE WASTE, UNDER ALTERNATE B

The undersigned Bidder hereby proposes to comply with all the requirements and perform all the
work described in the Bid Specifications and other Contract Documents contained herein for the
prices set forth below.

Year Unit Charge ($/Ton)
1 -

2 —_

3 -_

4 N

5

Note: The Unit Charge shall include all labor, materials and equipment necessary to dispose
of all Non-Processible Waste at the Disposal Facility; if such Disposal Facility is located more
than twenty (20) road miles from the Intersection of Tonnelle and Manhattan Avenues, in
Jersey City, New Jersey, the HCIA intends to utilize the services of its Designated Transfe:ril
Station and Designated Transporter. Therefore, solely for the purposes of evaluating the Bids
for contingent Disposal Services where the Bidder’s Disposal Facility(ies) is (are) in excess of
twenty (20) road miles from such intersection, the Authority shall add a transfer station
services fee of $10.50 per ton (representing the HCIA’s current cost of such services at its
Designated Transfer Station), and a transportation services fee, to be calculated by multiplying
$0.1293 (representing the HCIA’s current per ton mile cost of such transportation services
provided by its Designated Transporter) times the distance in road miles (one way) from the
intersection of Tonnelle and Manhattan Avenues in Jersey City, New Jersey to the Bidder(s)’
Disposal Facility(ies) to the average of the unit prices bid for each year over the five year Term
of the Disposal Services Agreement.

The Unit Charge shall also include the cost of disposing and/or recycling residue and all host
community benefits that the Disposal Facility is obligated to, or will in the future agree to pay,
or is otherwise required to pay to the jurisdiction where the Disposal Facility is located, in
accordance with N.J.S.A. 13:1E-281, or other applicable law. For the purpose of this
paragraph, "all Non-Processible Waste" means 100,000 Tons annually. THE AUTHORITY
DOESNOT WARRANT OR GUARANTEE THE AMOUNT OR COMPOSITION OF NON-
PROCESSIBLE WASTE TO BE AVAILABLE FOR DISPOSAL.




Name of Bidder:
Address:
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Authorized Signature:

Print Name and Title:
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ALL BIDDERS MUST COMPLETE SECTION I, BELOW,
SECTION I
DISPOSAL FACILITY(IES)*
1. Identify the Disposal Facility which Bidder proposes to utilize in providing contingent
Disposal Services to the Authority in accordance with the Bid Specifications:
Name of Facility:
Address of Facility:

The Disposal Facility must have sufficient, uncommitted, permitted capacity to dispose of
all Non-Processible Waste generated in Hudson County, projected to be (up to 100,000 Tons
annually, 650 Tons daily, 3,000 Tons weekly, and 10,000 Tons monthly). '

2. The distance of the Disposal Facility (identified in this Section I) from the intersection of
Tonnelle and Manhattan Avenues in Jersey City, New Jersey is road miles (if in
excess of twenty (20) road miles, the HCIA intends to utilize the services of its Designated|
Transfer Station and Designated Transporter. Therefore, solely for the purposes of
evaluating the Bids for contingent Disposal Services where the Bidder’s Disposal
Facility(ies) is (are) in excess of twenty (20) road miles from such intersection, the Authority,
shall add a transfer station services fee of $10.50 per ton (representing the HCIA’s current
cost of such services at its Designated Transfer Station), and a transportation services fee,
to be calculated by multiplying $0.1293 (representing the HCIA’s current per ton mile cost
of such transportation services provided by its Designated Transporter) times the distance
in road miles (one way) from the intersection of Tonnelle and Manhattan Avenues in Jersey
City, New Jersey to the Bidder(s)’ Disposal Facility(ies) to the average of the unit prices bid
for each year over the five year Term of the Disposal Services Agreement.

Name of Bidder:
Address:

Authorized Signature:
Print Name and Title:

*In the event that Bidder proposes to provide more than one Disposal Facility, Bidder must complete
Section I for each proposed Disposal Facility.



AGREEMENT TO PROVIDE SOLID WASTE DISPOSAL SERVICES

By and Between

and

THE HUDSON COUNTY IMPROVEMENT AUTHORITY

Dated:
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The Essex County Utilities Authority
120 Fairview Avenue. Cedar Grove, New Jersey 07009
Tel. 973-857-2350 Fax. 973-857-9361

MMISSIONERS CHAIRMAN
Antonio M. Calcado, Treasurcr Mauro G. Tucci

Carmine P. Casciano

Albert Coutinho

Donald L. O’Cunnor, Vice Chairman
Leroy 1. Robinscn, Sccrclary

March 23, 1998

TO: Potential Bidders
FROM: Michael C. Cortese, Director of Finance and Administration
RE: The Essex County Utilities Authority

Solicitation of Bids for the Provision of Solid Waste Transfer, Transportation
and/or Disposal Services '

The Essex County Ultilities Authority (the "Authority"), in its capacity as the implementing
agzency for the Essex County Solid Waste Management District, is soliciting bids from firms
interested in providing transfer, transportation and/or disposal services with respect to solid
waste generated in Essex County.

Procurement of the required transfer, transportation and/or disposal services is being
undertaken by the Authority pursuant to and in accordance with the provisions of the New
Jersey Local Public Contracts Law (N.L.S.A. 40A:11-1 et seq.). A copy of the Bid
Specifications is enclosed. :

Scaled bids will be received by the Authority at is Administrative Offices, 120 Fairview
Avenue, Cedar Grove, New Jersey on Tuesday, April 14, 1998 at 11:00 a.m. (EST). Such
bids will be publicly opened and read aloud at that time for the following contracts:

Option No. 1: The Authority is soliciting bids for the provision of either (A) Disposal
Services, or (B) transfer, transportation and disposal services (hereinafter referred to
as "Combined Services") for all solid waste generated within Essex County. Such
contract will be awarded if the Authority is successful in its Declaratory Judgment
Action (as evidenced by a Court Determination) and the existing County Service
Contract relating to use of the Essex County Resource Recovery Facility is declared
null and void as a result of the Atlantic Coast decision; and

An Equal Opportunity /A Nirmative Actio/ADA Employer
Printed on Recycled Paper




The Disposal Facility(ies) utilized by the Contracter for the provision of Disposal Services
in accordance with the Disposal Services Agrecement (under Option No. 1, Alternative Aa)
if awarded, and the Transfer Stations utilized by the Conftractor for the provision oi‘
Combined Services in accordance with the Combined Services Agreement (under either
Option No. 1, Alternative (B) or Option No. 2), if awarded, must be located within fi
(15) miles of the Essex Resource Recovery Facility.

fteen

. The contract for Disposal Services or Combined Services under either Option No. 1 or Option
No. 2 shall be for a term of five (5) years commencing on or about June 1, 1998 and ending five
years after the commencement date, unless earlier terminated.

BIDDERS MUST SUBMIT BIDS ON OPTION NO. 1 AND OPTION NO. 2 DESCRIBED
ABOVE. Bidders may submit bids for Alternative (A) (Disposal Services only) and/or
Alternative (B) (Combined Services) under Option No. 1. Bidders may "team" with other firms
and submit joint bids for Combined Services under Option No. 1(B) and/or Option No. 2.

Bids must be submitted in writing on the forms furnished by the ECUA in the Bid Specifications.
Bids must be accompanicd by a bid security in the amount of $20,000. A separate bid security
must be provided for cach option. If a bidder submits a Bid for more than one Alternative Bid
under Option No. 1, a separate bid security must be provided for cach Alternative Bid submitted.
The Bid Security shall be in the form of a certified check, cashier’s check or bid bond payable
to the ECUA. Should a successful Bidder fail to enter into a contract and give such performance
security as may be specified in the Bid Specifications with good and sufficient surety for the
faithful performance of such Contract, the Bidder shall pay to the ECUA an amount which is
cqual to the diffcrence betwcen the amounts specified in the Bidder’s bid and such greater
amount that the ECUA, in good faith, may contract with another party to perform the services
required by said Bid, which amount shall not exceed $20,000.

\

Successful Bidder(s) will be required to submit performance sccurity, cither in the form of a
performance bond or lcticr of credit in a sum determined in accordance with the Bid
Specifications. At the time of Bid submission, all Bidders will be required to submit a consent
of cither a surety or bank indicating that such surety or bank will provide the performance bond
or letter of credit, as appropriate, if the Bidder is selected to perform the services and awarded
a contract. The Successful Bidder(s) must furnish the Certificate(s) of Insurance required by these
Bid Specifications and Contract Documents. In order to be deemed responsive; all Bids also shall
be submitted in accordance with, and accompanied by, any other information and documents
specified in or required by the Bid Specifications.

Bidders are required to comply with the affirmative action and non-discrimination provisions of

P.L. 1975, C. 127 and, where applicable, the requirements of P.L. 1963, C. 150 with respect to
the payment of prevailing wages.

ECUA Bid Spccifications 03/23/98
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Resource Recovery Facility to be delivered to the landfills provided under the Ash Disposal-
Contract.

Declaratory Judgment Action - refers to the action filed by the Authority and presently
pending in the New Jersey Superior Court, Law Division, under the caption, (County of Essex,
New Jersey vs. Port Authority of New York and New Jersey et al, Docket No. ESX-L-8197- 97),
to determine the rights, obligations and liabilities that exist among the parties in connection with
the County Service Contract and the Ash Disposal Contract.

DEP, NIDEP or the Department - refers to the New Jersey Department of Envxronmcntal
Protection, or any successor agency.

Disposal Facility(ies) - refers to the sanitary landfill, waste-to~energy facility or other solid
waste facility utilized by the Contractor for the disposal of Acceptable Waste (under Optxon No.
1) or Non-Processible Waste (under Option No. 2).

Disposal Services - refers collectively to the services required to be performed by the
Successful Bidder(s) pursuant to the Disposal Services Agreement, and these Bid Specifications
in connection with the disposal of Acceptable Waste under Alternative Bid (A).

Disposal Scrvices Agreement - refers to the "Agreement to Provide Solid Waste Disposal
Services" cxecuted or to be executed by and between the Authority and the Contractor setting
forth the terms and conditions relating to the disposal of Acceptable Waste at the Disposal
Facility(ies) proposed by the Bidder. The Disposal Services Agreement will be executed only
with respect to the provision of Disposal Services under Alternative Bid(A). :

Essex_Resource Recovery Facility - refers to the waste-to-energy facility located at 183
Raymond Boulevard, Newark, New Jersey 07105, that is owned and operated by American Ref-
Fuel Company of Essex.

Event of Default - refers to the non-performance of the Contractor under the terms of the
Disposal Services Agreement or Combined Services Agrcement, as more particularly described
in the Disposal Services Agreement or the Combined Services Agreement.

Facilities - means either (a) the Disposal Facility(ies) provided under and in accordance
with the Disposal Services Agreement, or (b) the Transfer Station(s). and-Disposal. Facility(ies)
provided under and in accordance with the Combined Serv_ices Agreement.

Governmental Body - means, as appropriate, any one or several of, any Court of
competent jurisdiction, the United States of America, the States of New Jersey and/or any state
in which the Facilities are located or which validly exerts appropriate jurisdiction over the
Contractor or its activities relating to the Facilities or any agency, authority, regulatory body or

ECUA Bid Spccifications 03/23/98




Local Public Contracts Law - refers to the New Jersey Local Public Contracts Law,- -
constituting Chapter 198 of the Pamphlet Laws of 1971, of the State of New Jersey and the acts
" amendatory thereof and supplemental thereto.

Non-Processible Waste - refers to all non-recycled solid waste that is generated within the
geographic boundaries of the County and characterized as 1.D. Type 13, 25, the non-processible

portion of L.D. Type 27 and that portion of Acceptable Waste that cannot be accepted at or
processed by the Essex Resource Recovery Facility.

Option No. 1 - refers to the provision of Disposal Services under Alternative Bid (A) or
Combined Services under Alternative Bid (B). "

Option No. 2 - refers to the provision of Combined Services for Non-Processible Waste
only in the event that the ECUA is unsuccessful in the Declaratory Judgment Action.

Port Authority - refers to the Port Authority of New York and New Jersey.

Recyclable Materials - refers to thosc materials designated in the Essex County District
Recycling Plan to be source scparated for recycling pursuant to Section 3 of P.L. 1987, C.102.

Resource Recovery Facility(ies) - refers to any Waste-to-Energy Facility (including the
Essex County Resource Recovery Facility) that is to be utilized by the Successful Bidder(s) for
disposal of (a) Acceptable Waste in connection with the provision of Disposal Services or
Combined Services under Option No. 1, or (b) Non-Processible Waste in connection with the
provision of Combined Services under Option No. 2.

S\;ccessful Bidder(s) - refers to the lowest, responsible Bidder(s) selected by the ECUA
to provide for Disposal Services or Combined Services and who will execute the Disposal
Services Agreement or the Combined Services Agrecement.

Term - means the five (5) years beginning on the Commencement Date and ending five
(5) years after the Commencement Date, unless earlier terminated pursuant to these Bid
Specifications or the Disposal Services Agreement or the Combined Services Agreement.

tpd - refers to Tons per day.

tpy - refers to Tons per year.

Ton - means a short ton of 2000 pounds.

Transfer Station(s) - refers to such transfer station(s) located within fifteen (15) miles of
the Essex Resource Recovery Facility that is utilized by the Contractor, for the provision of

ECUA Bid Specifications ' 03/23/98
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Combined Scrvices (under Alternative Bid (B) or Option No. 2) in accordance with the Combined
Scrvices Agreement.

Transfer Station(s) Receiving Times - refers to the standard operating hours at the
Transfer Station(s) during which Acceptable Waste may be delivered for processing and loading
into trailers or containers for transportation to the Disposal Facility(ies). Such Receiving Times
may be modified from time to time upon mutual agreement of the Authority and the Successful
Bidder(s).

Unacceptable Waste - refers to any material that is not Acceptable Waste.

USEPA or EPA - refers to the United States Environmental Protection Agency, or any
successor agency.

Waste-to-Energy Facility - refers to a facility employing large scale mass-burn technology
to combust solid waste to produce energy.

ECUA Bid Specifications 03/23/98




SECTION 1

GENERAL INFORMATION

1.1 INTRODUCTION
1.1 . Purposc

The Essex County Utilities Authority ("ECUA" or "Authority™"), the implementing agency
under the Essex County District Solid Waste Management Plan, is soliciting Bids under the
following options:

Onption No. 1: The ECUA is soliciting bids for either the provision of (i) Disposal
Services (under Alternative Bid (A), or (ii) transfer, transportation and disposal scrvices
(under Alternative Bid (B)) (hercinafter referred to as "Combined Services") for all
Acceptable Waste generated within Essex County. Such contract will be awarded only
if the ECUA is successful in its Declaratory Judgment Action (as evidenced by a Court
Detcrmination) and the existing County Service Contract and Ash Disposal Contract are
declared null and void as a result of the Atlantic Coast decision; and

Option No. 2: The ECUA is soliciting bids for the provision of Combined Services for
that portion of Acceptable Waste generated within the geographic boundaries of Essex
County that cannot be accepted and processed at the Essex Resource Recovery Facility
(the "Non-Processible Waste"). " Such contract will be awarded only if the ECUA is
unsuccessful in its Declaratory Judgment Action (as evidenced by a Court Determination)
whercin the existing County Service Contract and Ash Disposal Contract are declared to
be valid and enforceable under the Atlantic Coast decision.

The Disposal Facility(ics) utilized by the Contractor for the provision of Disposal
Secrvices in accordance with the Disposal Scrvices Agrecment (under Option No. I,
Alternative Bid (4)), if awarded, and the Transfer Station(s) utilized by the Contractor for
the provision of Combincd Services in accordance with the Combined Services Agreement
(under cither Option No. 1, Alternative Bid (B) or Option No. 2), if awarded, shall be
located within fiftecen (15) miles of the Essex Resource Recovery Facility.

Through the award of one or more contracts to the Successful Bidder(s), the Authority
desires to ensure the provision of Disposal Services or Combined Services in a reliable, cost-
cffective and environmentally sound manner.

Thesc Bid Specifications have been prepared by the Authority in order to solicit technical,

contractual and cost Bids with respect to the provision of Disposal Services or Combined Services
upon the terms and conditions set forth herein.

LCUA Bid Specifications 03/23/98



B. Operation of Transfer Station(s). With respect to the provision of Combined
Services, the Successful Bidder(s) shall own, leasc or otherwise have control of|
and operate and maintain one or more Transfer Station(s) capable of accepting at
least 500,000 tons per year of Acceptable Waste under Option No. 1. (however,
bids may be submitted for Disposal Services or Combined Services for a portion
of the Acceptable Waste in the amount of 100,000 tons or integral multiples

thereof) or at least 100,000 tons per year of Non-Processible Waste under Option
No. 2. :

Each Bidder may submit a Bid under Option No. 1 only that contemplates the use
of multiple, separate Transfer Station(s) owned, leased or otherwise controlled by,
and operated and maintained by the Bidder, provided that the capacity available
at each of such Transfer Station(s) for the processing of Acceptable Waste shall
not be less than 2,000 tons per week and 100,000 tons per year of Acceptable
Waste. In addition, each of such Transfer Station(s) shall comply with the
requirements contained in these Bid Specifications.

The Transfer Station(s) shall be operated in accordance with all applicable permits
and regulations relating to the Transfer Station(s) and in accordance with the
terms and conditions of the.Combined Services Agreement. In particular, if the
Transfer Station(s) are located outside of Essex County and/or outside the State
of New Jersey, they must be capable of accepting waste generated in Essex
County without violating any federal, state or local laws, rules, regulations or
orders. . ' |

In addition, in the casc of the provision of Combined Services, the Successful
Bidder(s) shall have the control of or use of sufficient equipment and Disposal
Facilities to transport and dispose of the amount of Acceptable Waste or Non-
Processible Waste delivered to the Transfer Station(s) pursuant to the Combined
Scrvices Agrcement.

C. Ownership or Lease of Transfer Station(s). The Successful Bidder(s) shall own
the Transfer Station(s) or be a lessee pursuant to a lease, the term of which shall
not expire before five (5) years following the Commencement Date or otherwise
legally control the Transfer Station(s). Should the term of the lease expire prior
to expiration of the Disposal Services Agreement or the Combined Services
Agreement, the Bidder(s) must demonstrate, with the Bid, the ability to extend the
lease.

D. Disposal Tacility(ies). The Successful Bidder(s) shall provide (i) Disposal
Services under the terms of Option No. 1, Alternative Bid (A), or (ii) disposal
services as part of the provisions of Combined Services under the terms of Option

LECUA Bid Specifications 03/23/98
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No. 2, Alternative Bid (B) or Option No. 2, in cach case in accordance with all
applicable permits and regulations and in accordance with the terms and conditions
sct forth in these Bid Specifications and the terms of the Disposal Services
Agreement/Combined Services Agreement, as the case may be.

Ownership or Lease of Disposal Facilities. The Successful Bidder(s) shall own,
lease or otherwise control, and operate and maintain one or more Disposal
Facilities capable of accepting at least 500,000 tons per year of Acceptable Waste
under Option No. 1 or at least 100,000 tons per year of Non-Processible: Waste
under Option No. 2. The Disposal Facility(ies) shall be operated in accordance
with all applicable permits and regulations relating to the Disposal Facility(ies) and
in accordance with the terms and.conditions of the Disposal Services Agreement
or the Combined Services Agreement, as the case may be. In particular, if the
Disposal Facility(ies) are located outside of Essex County or the State of New
Jersey, they must be capable of accepting waste generated within Essex County
without violating any federal, state or local laws, rules, regulations or orders.

Vehicles and Equipment. The Successful Bidder(s) shall bc responsible for
providing vehicles and equipment of such type and in such quantity as are required
to fulfill its obligations under the Disposal Services Agreement or the Combined
Services Agreement; provided however, that such vehicles and equipment shall
satisfy, at a minimum, the minimum technical requirements set forth in Section 3
hereof. The Successful Bidder(s) shall also be responsible for the operation,
maintenance and repair of all such vchicles and equipment in accordance with the
manufacturer’s specifications and in a manner sufficient to ensure that such
vehicles and equipment are capable of providing all of the required Disposal
Services or Combined Services, as set forth in these Bid Specifications and in
conformance with the terms and conditions of the Disposal Services Agreement
or the Combined Services Agreement, as the case may be.

Permits. The Successful Bidder(s) shall be responsible for obtaining all necessary
permits, licenses and approvals required in connection with the provision of the
Disposal Services or Combined Services detailed in these Bid Specifications, from
all regulatory agencies having competent jurisdiction. The Successful Bidder(s)
shall also be responsible for maintaining or, if necessary during the Term of the
Disposal Services Agreement or the Combined Services Agreement, renewing said
permits. In the event that the Successful Bidder(s) has not obtained the necessary
regulatory permits and/or approvals to fully perform the Disposal Services or the
Combined Services required by the terms of the Disposal Services Agreement or
Combined Services Agreement within sixty (60) days of the expiration of the
current permits, the Successful Bidder(s) shall be in default under the terms of the
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1.7

H.

Disposal Services Agreement or Combined Services Agrecment and will be subject
lo the payment of damages therefor.

Compliance with Previously Executed Construction and/or Operation Agreements.
The Successful Bidder(s) shall be responsible for satisfaction of and compliance
with all provisions of any construction and/or operation agreements and all other
ancillary agreements previously executed by the Successful Bidder(s) for or with
respect to the Facilities (including any leases or host municipality agreements
and/or financing documents), including without limitation, performance guarantces
and payment obligations.

Regulatory and Other Approvals. The Successful Bidder(s) (with the assistance
and cooperation of the Authority) shall be responsible for satisfying the procedures
(regulatory, governmental or other), if any, required for or with respect to the
Disposal Services Agreement or the Combined Services Agreecment and the
Successful Bidder’s obligations thercundcr in any jurisdiction with respect to the
provision of Disposal Scrvices or the Combined Services and in the jurisdiction
in which the Facilities are located, (including execution and/or maintenance of a
host community agreement that specifically authorizes the acceptance of
out-of-state waste if the Transfer Station(s) and/or the Disposal Facility(ies) are
located in a state other than New Jersey) and in any jurisdiction cxercising
regulatory powers with respect to the Successful Bidder(s).

Billing, Recordkeeping and Reporting. The Successful Bidder(s) shall prepare
reports and maintain all records relating to activities under the Disposal Services
Apgrcement or Combined Services Agreement, including the preparation of all
invoices for costs required to be paid by the Authority under the terms of the
Disposal Services Agrecement or the Combined Services Agrcement, as the case
may be.

EXAMINATION OF CONTRACT DOCUMENTS; FAMILIARITY WITH THE
SERVICES REQUIRED TO BE PERFORMED

A.

It is the responsibility of each Bidder before submitting a Bid (a) to cxamine the
Bid Spccifications and the Contract Documents thoroughly, (b) to become familiar
with and consider all federal, state and local laws, regulations, ordinances, permits,
approvals and orders that may affect the cost, performance or furnishing of the
Disposal Services or the Combined Services, and (c) to notify the ECUA of all
conflicts, errors or discrepancies in the Bid Specifications and/or Contract
Documents. v

ECUA Bid Specifications 03/23/98
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SECTION 3

TECHNICAL AND REGULATORY REQUIREMENTS

3.1 INTRODUCTION

Bids submitted for Disposal Services under Option No. 1, Alternative Bid (A) or the
disposal portion of the Combined Services under Option No. 1, Alternative Bid (B) and in Option
No. 2 utilizing Landfills or Waste-to-Energy Facilities must meet all technical requirements for
the applicable technology, as described herein.

Bids submitted for Combined Scrvices under Alternative Bid (B) and under Option No.
2 utilizing Transfer Station(s), transportation services/equipment, Landfills and/or
Waste-to-Energy Facilities must also mect all technical requircments for the applicable
technology, as described herein.

32 TECHNICAL REQUIREMENTS RELATING TO TRANSFER STATION(S)

N\

'3.2.1 Transfer Station(s) Requirements

In connection with any Bid .for the provision of Combined Services (whether under
Alternative Bid (B) under Option No. 1 or under Option No. 2), the Successful Bidder(s) is
obligated to provide one or more existing, fully-permitted, fully-operational Transfer Station(s)
with sufficient, undedicated and available permitted capacity to accept and process for
transportation of 500,000 tons per ycar of Acceptable Waste under Option No. 1 (however, bids
may be submitted for Disposal Services or Combined Services for a portion of the Acceptable
Waste in the amount of 100,000 tons or integral multiples thereof) or 100,000 Tons per year of
Non-Processible Waste under Option No. 2. The Transfer Station(s) must be,capable of
processing the types and quantities of Acceptable Waste or Non-Processible Waste, as the case
may be, for the Term of the Disposal Services Agreement or Combined Services Agreecment.

Each Bidder may submit a Bid under Alternative Bid (B) under Option No. 1 only that
contemplates the use of multiple, separate Transfer Station(s) owned, leased or otherwise
controlled by, and operated and maintained by the Bidder, provided that the capacity available
at each of such Transfer Station(s) for the processing of Acceptable Waste shall not be less than
2,000 tons per week and 100,000 tons per year of Acceptable Waste. In addition, each of such
Transfer Station(s) shall comply with the requirements contained in these Bid Specifications.

In the event that the lowest responsible bidder cannot accommodate Essex County Solid

Waste Flow projections, which for the purposes of this Section 3.2 shall be at least 500,000 tons
per ycar of Acceptable Waste under Alternative Bid (B) under Option Nq. 1 or 100,000 Tons per
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year of Non-Processible Waste under Option No. 2, the Authority may elect to do any one of the
following as the Authority, in its sole discretion, dcems to be in its best interests:

(A)  Reject all Bids;

(B)  Accept the lowest responsible Bid and re-advertise for services to accommodate
the balance of capacity, if any, which remains after subtracting, from 500,000 tons
(under Alternative Bid (B) under Option No. 1) or 100,000 tons (under Option No.
2), the lowest responsible Bidder’s capacity; or

(C)  Accept the two lowest responsible Bids and re-advertise for services to
accommodate the balance of capacity, if any, which remains- after subtracting,
from 500,000 tons (under Alternative Bid (B) under Option No. 1) or 100,000 tons
(under Option No. 2}, the two lowest Bidders’ combined capacity; or

(D)  Accept the threc lowest responsible Bids and re-advertise for services to
accommodatc the balance of capacity, if any, which remains after subtracting,
from 500,000 tons (under Alternative Bid (B) under Option No. 1) or 100,000 tons
(under Option No. 2), the three lowest Bidders’ combined capacity.

(E)  Accept additional Bidders in the order in which they qualify as lowest responsible
Bidders, to the extent necessary to reach 500,000 tons per year (under Alternative
Bid (B) under Option No. 1) or 100,000 tons per year (under Option No. 2) tons
capacity. |
Any Bid that utilizes a Transfer Station(s) in providing Combined Services (whether ur.der
Alternative Bid (B) under Option No. 1 or Option No. 2), must evidence satisfaction of and
compliance with the minimum technical facility requirements set forth below. i

1. Scale Facility. The Transfer Station(s) shall include a permanent truck
scale facility with inbound and outbound scales and having a minimum design capacity
of sixty (60) tons. A sufficicnt number of scales shall be provided to maintain efficient
traffic flow and prevent excessive queuing of packer trucks and/or transfer trailers. The
scale facility shall have a computerized accounting, reporting and recording system
capable of providing receipts clearly delineating gross, tare and net weights, time and
date, transaction number and vehicle identification number. The scale facility and related
instrumentation shall meet all applicable permit and regulatory requirements as may be
required by the applicable host jurisdiction. The scale facility sliall have been constructed
in accordance with the regulations of the New Jersey Department of Law and Public
Safety, Office of Weights and Measures (or such other regulations as may be required by
the applicable host jurisdiction) and shall have been, and continue to be, periodically re-
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)

)

(6)

Non-Processible Waste (under Option No. 2) from the Transfer Station(s) in a
manner which satisfies the requirements described above.

Compliance with Disposal Facility(ies) Rules and Regulations. In the performance
of the Transportation Services, the Successful Bidder(s) shall comply with all
applicable rules and regulations of the Facility(ies).

Comipliance with Applicable Law. The Successful Bidder(s) shall comply with all
applicable laws and regulation in the states and localities in which the
Transportation Services are to be provided. The Successful Bidder(s) must comply
with all applicable regulations, policies and mtcrprctatxons of the NJDEP (or such
other host jurisdiction), as well as court decisions concerning licensure in the State
of New Jersey (or such other host jurisdiction) and shall be responsible for
assuring that all such licenses are held by the Successful Bidder(s), to the extent
requircd under the terms of such NJDEP rcgulations (or applicable rcgulatory
agency in the host jurisdiction) and court decisions.

Provision of Sufficient Vchicles and/or Containers. The Successful Bidder(s) must
be capable, and must demonstrate its capability, to transport all Acceptable Waste
(under Option No. 1, Alternative Bid (B)) or Non-Processible Wastc (under Option
No. 2) delivered to the Transfer Station(s) on a daily basis and to transport the -
same to the Disposal Facility(ies) identified in the Bid. If providing
Transportation Services by truck, the Successful Bidder(s) must dedicate a
minimum of (a) 125 vehicles per week for performance of the Transportation
Services under Alternative Bid (B) of Option No. 1 (assuming two (2) trips per
day per vehicle, and assuming a load of approximately 20 tons of Acceptable
Wastc), and (b) 50 vehicles per week under Option No. 2 (assuming two (2) trips
per day per vehicle and assuming a load of approximately 20 tons of Non-
Proccssible Waste).

Vehicle and Container Requirements. Transport vehicles and containers shall be
roll-off containers, top loading vehicles. All vehicles shall be capable of being
completely covered. The Bidder, at the time of submission of its Bid, shall
provide a certificate showing that it owns, leases, or controls all the necessary
equipment required by these Bid Specifications and, if the Bidder is not the actual
owner or lessee of any such equipment; such certificate'shall staté the source from
which the equipment shall be obtained, and such certificate shall be accompanied
by a certificate from the owner or person in control of the equipment stating that
such person owns, lcases or controls such equipment and will make the same
available to the Bidder for use in providing the Transportation Services for the
Term of the Combined Services Agreement. In addition, the Bidder’s vehicles and
containers shall conform with, and be subject to, the following:
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6] All vehicles and containers, including tractors and trailers, uscd for the
provision of Transportation Services shall be certified by the NJDEP,
Division of Solid Waste Management (or applicable regulatory agency in
the host jurisdiction), and shall have a valid certified registration (or such
other registration as required by the applicable host jurisdiction). In the
event that the vehicles and containers intended to be used for the provision
of Transportation Services have not, as of the date established for submittal
of bids, received valid certified registrations, all such registrations must be
received (and evidenced thereof delivered to the Authority) on or prior to
the date that the Authority designates the Successful Bidder(s) and is
prepared to execute the Combined Services Agreement. In the event that
the Successful Bidder(s) is not able to provide evidence of receipt of such
valid registrations by such date, the Authority reserves the right, at its sole
option, not to award the Combined Services Agreement to such Bidder.

(ii)  The Authority shall have the right to inspect outbound vehicles and
containers carrying all Acceptable Waste (under Alternative Bid (B) under
Option No. 1) or all Non-Processible Waste (under Option No. 2) and, if
in its reasonable judgment, a vehicle or container does not conform to
Applicable Laws, the Successful Bidder(s) shall supply a conforming
vehicle to carry the nonconforming vehicle’s load within four (4) hours.

(iti)  All vehicles and containers shall be covered at all times from completion
of loading until wcighing at the Disposal Facility(ies) provided for
Combined Services under Alternative Bid (B) under Option No. 1 or utider
Option No. 2). The Successful Bidder(s) shall have means of ensuring that
the vehicles and containers do not litter the highway. "

!

(iv)  All vehicles and containers shall have gaskcted doors and; shall be
watertight to prevent scepage of water or wet Acceptable Waste or Non-
Processible Waste onto roadways.

N Cover and Tarp Removal; Labor. The Successful Bidder(s) shall be responsible
for (i) the provision of all tarps, container covers and tics and/or seals required to
assure that the containers are covered during transport, and (ii) ensuring that all
containers are covered subsequent to loading of the container and prior to exiting
the Transfer Station(s) loading area.

3.3.3 QOpecrating Requirements for Tragsportation Scrvices.

The Successful Bidder(s) shall:
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6)

7

8)

pick up and remove all Acceptable Waste (under Altcrnative Bid (B) under Option
No.' 1) or all Non-Processible Waste (under Option No. 2) from the Transfer
Station(s) during the Transfer Station(s) Receiving Times;

ensure that all containers are properly covered subsequent to loading and prior to
exiting the Transfer Station(s);

if necessary, clean off any excess Acceptable Waste (under Alternative Bid ®)
under Option No. 1) or Non-Processible Waste (under Option No. 2) from the
vehicles and/or containers prior to exiting the waste loading area at the Transfer
Station(s) after the Acceptable Waste (under Alternative Bid (B) under Option No.
1) or Non-Processible Waste (under Option No. 2) is loaded onto such trailers;

deliver to and unload Acceptable Waste (under Alternative Bid (B) Option No. 1)
or Non-Proccssible Waste (under Option No. 2) at the Disposal Facility(ics)
utilized in providing Combined Services (under Alternative Bid (B) under Option
No. | or under Option No. 2) during the permitted operating hours on Monday
through Saturdays; '

take all actions which arc required to unload Acceptable Waste (under Alternative
Bid (B) under Option No. 1) or Non-Processible Waste (under Option No. 2)
delivered to the Disposal Facility(ies) utilized in providing Combined Services
(under Alternative Bid (B) uader Option No. 1 or under Option No. 2);

maintain books and records and produce reports in the manner and at the times
required by the Combined Services Agreement;

comply with all permit and other environmental obligations and limitations relating
to the transportation of any Acceplable Waste (under Alternative Bid (B) under
Option No. 1) or Non-Processible Waste (under Option No. 2) at the Transfer
Station(s) and the Disposal Facility(ies), whether such Transportation Services
utilize truck or rail; and

provide a staging and storage area for transportation vehicles or containers within
a reasonable distance from the Transfer Station(s) site to ensure that Acceptable
Waste (under Alternative Bid (B) under Option No. 1) or Non-Processible Waste
(under Option No. 2) may be removed in a timely and efficient manner.

3.3.4 Additional Requirements for Transportation "b'v':Rai'l of Acceptable ‘Waste or Non-

Processible Waste.
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In the event that a Bidder for the provision of Combined Services proposes to provide
_Transportation Services, in whole or in part, by rail, in addition to meeting the requirements set
forth in Section 3.3.2 and Section 3.3.3 hereof (except for those requirements which, by their

terms are explicitly applicable to transportation by truck only) the Successful Bldder(s) shall be
responsible for (at its own cost and expense):

1) procuring the rights to use railroad containers and equipment;

2) entering into any necessary leasing or operating agreements with a railroad
company or companies;

3 providing sufficient railcars and/or containers to transport thc Acceptable Waste
(under Alternative Bid (B) under Option No. 1) or Non-Processible Waste (under
Option No. 2) to the railroad terminal located closest to the disposal facilities
utilized to provide thc Combined Services by the Bidder;

4) if necessary, providing a sufficient number of transport vehicles to haul containers
to and from the Transfer Station(s) to and from the points of origin of the rail
service, as well as sufficient transport vehicles to haul the containers to and from
the point of rail termination to the disposal facilities utilized to provide the
Combined Services by the Bidder; and

S) complying with all applicable regulations, policies and interpretations of the
NJDEP (or regulatory agency of applicable host jurisdiction), as well as|court
decisions concerning licensurc in the State of New Jersey (or such othet host
jurisdictions) and for assuring that all such licenses are held by the Bidder, to the
extent required under the terms of such regulations and court decisions _

|

All Bidders submitting a Bid for the provision of the Combined Services shall identify
the trucks, containers and railroad equipment to be uscd by the Bidder on Form A-8! Equipment
and Facility Certification for Bidders. In addition, if all or a portion of the Acceptable Waste
(under Alternative Bid (B) under Option No. 1) or Non-Processible Waste (under Option No. 2)
is to be transporied by rail, all such Bidders must submit, with the Bid, evidence of a legally
binding_commitment (in_the form of a_contract, lease or similar agreement) with a railroad
company (or companies) and any othcr entity necessary to ensure continuous movement by rail
of the Acceptable Waste (under Alternative Bid (B) under Option No. 1) or Non-Processible
Waste (under Option No. 2) from the Transfer Station(s) to the Disposal Facility(ies) proposed

by the Bidder.

3.4 TECHNICAL REQUIREMENTS RELATING TO LANDFILLS AND/OR
WASTE-TO-ENERGY FACILITY(IES)
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environmental compliance or inspection reports for the previous three years (including any
Notices of Violations) shall be submitted to the ECUA.

3.5 REQUIREMENTS RELATING TO REGULATORY APPROVALS

_ 3.5.1 Opecration of Transfer Station(s)

The Successful Bidder(s) shall be responsible for compliance at all times with all
applicable local, state and federal laws and regulations relating to the provision of Combined
Services. As such, the Successful Bidder(s) is obligated to obtain and/or maintain all necessary
permits, licenses and approvals in order to permit the uninterrupted provision of such Combined
Scrvices.

At the time of Bid Submittal, the Transfer Station(s) shall be operating pursuant to a valid
NJDEP Solid Waste Facility (SWF) Pcrmit (or such other permits as may be required by the
applicable host jurisdiction), shall maintain compliance with the SWF (or such other permits as
may be required by the applicable host jurisdiction), and shall renew the SWF (or such other
permits as may be required by the applicable host jurisdiction), as necessary, for the Term of the
Combined Scrvices Agrecment. Acceptance of Acceptable Waste (under Alternative Bid (B)
under Option No. 1) or Non-Processible Waste (under Option No. 2) shall not cause the Transfer
Station(s) to exceed the approved, permitted daily capacity as stipulated in the SWF Permit or
applicable permit. The Transfer Station(s) shall have acquired municipal site plan approval and
cach shall be a facility that is included in the host jurisdiction’s Solid Waste Management Plan
(SWMP) (or such other plan as may be required by the applicable host jurisdiction). |

If, during the Term of the Combined Scrvices Agreement, additional permits are required,
or compliance with additional governmental requirements are required, the Successful Blddf:r(s)
is obligated to apply for such additional permits, licenses or approvals or comply with such
additional requirements on a timely basis.

At the time the Bid(s) is(are) submitted, the Bidder(s) will be required to demonstrate an
ability to satisfy the requirements of these specifications and the Combined Services Agreement
with respect to regulatory approvals or licenses. Specifically, copies of all permits and approvals
shall be provided to the Authority, at the time the Bid(s) is(are) submitted, together with
inspection reports, Notices of Violation (NOVs), if any, and Monthly Tonnage Reports, for the
previous three years or comparable reports/notices if the Transfer Station is located outside of the
State of New Jersey. Additionally, a summary of all contracted daily, monthly and yearly
capacity shall also be provided to the Authority at the time the Bid(s) is(are) submitted.

3.5.2 OQperation of Landfill
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The Successful Bidder(s) shall be responsible for ensuring compliance at all times with -
all applicable local, state and federal laws and regulations relating to the design, construction and
operation of any Landfill(s) utilized in conncction with the provision of Disposal Scrvices or
Combined Services. As such, the Successful Bidder(s) must demonstrate (at the time of Bid
submission and thereafter) that all necessary permits have been obtained or will be obtained for
sufficient permitted and uncommitted capacity to provide for disposal of all Acceptable Waste
(under Option No. 1) or Non-Processible Waste (under Option No. 2) at such Landfill(s).

If, during the Term of the Disposal Services Agreement or the Combined Services
_ Agreement, additional permits, licenses or approvals are required or compliance with additional
governmental requirements are required, the Owner/Operator is obligated to apply for such
additional permits, licenses or approvals or comply with such additional requirements on a timely
basis.

At the time the Bid is submitted, the Bidder will be required to demonstrate (as part of
the Technical Bid) its ability to satisfy the requircments of the Bid Specifications and the
Disposal Services Agreement or Combined Services Agreement or with respect to regulatory
permits, licenses or approvals. Specifically, copies of all applicable permits, licenses or approvals
must be provided to the Authority as part of the Bid. If the Landfill(s) is(are) located in a state
that has enacted statutory or other guidelines or limitations on the disposal of solid waste
generated from outside such state, the Bid must include evidence of the ability of the
Owner/Operator to comply with the terims of such statutory or other guideline with respect to
disposal of Acceptable Waste/Non-Processible Waste at the Landfill(s).

3.5.3 Transportation

The Successful Bidder(s) shall be responsible for compliance at all times with all
applicable local, state and federal laws and regulations relating to the transportation of Acceptable
Waste (under Alternative Bid (B) under Option No. 1) or Non-Processible Waste (under Option
No. 2) to the disposal facility utilized by the Bidder in providing Combined Services. As such,
the Successful Bidder(s) is obligated to obtain and/or maintain all necessary permits, approvals
and/or registrations necessary to transport the Acceptable Waste/Non-Processible Waste to the
disposal facility. The Successful Bidder(s) must comply with all applicable regulations, policies
and intcrpretations of the NJDEP (or such other State environmental agency of the host
jurisdiction), as well as court decisions concerning licensure in the State of New Jersey (or such
other applicable host jurisdiction) be responsible for assuring that all such licenses are held by
the Bidder, to the extent required under the terms of such NIDEP regulatlons and court decisions
(or such other applicable host jurisdiction).

If, during the Term of the Combined Services Agreement, additional permits, licenses or
approvals are required or compliance with additional governmental requirements are required, the
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a complete copy of a site plan drawn at a scale no smaller than 1"= 50’ which
identifies the location of all equipment, buildings, truck scale, trailer staging area,
and arcas for other activitics related to the receipt, storage, processing and transfer
of all solid waste materials. The site plan shall also indicate the routing of
vehicles within the Transfer Station and between the Transfer Station facility and
nearby roadways serving the Transfer Station site;

a complete copy of any Environmental Health and Impact Statements, if any,
prepared in connection with the Transfer Station (not including technical
appendices, unless otherwise specifically requested);

a complete copy of all applicable permits, licenses and approvals, with all
conditions and any other permits issued in connection with the Transfer Station;

if permit applications are presently pending with respect to the Transfer Station,
a complete copy of all such permit applications;

if permit applications are presently pending with respect to the Transfer Station,
a complete copy of all comment letters issued by any applicable regulatory
agencies;

a certification of all other commitments (formal or informal) for disposal of solid
waste at the Transfer Station, including customer name, contracted daily or annual
capacity, total customer waste processed to date and the contract expiration c!late;
if the Transfcr Station is located in the State of New Jersey, evidence of the
Successful Bidder’s approved A901 Registration as required by N.I.S.A. 13:1E-~
126 ct seq., or other such equivalent approval as may be required pursuant to
applicable regulations of other host jurisdictions;

copics of the Monthly Tonnage Reports for the previous three (3) years;

a copy of the most recent certification of the Transfer Station’s weigh scale
facility as required by the New Jersey Department of Law and Public Safety,
Office of Weights and Measures or equivalent regulatory authority from other host
jurisdictions; and

if the Transfer Station is located in the State of New Jersey, a copy of the certified
amendment to the District Solid Waste Management Plan including the subject
Transfer Station in the Solid Waste Management Plan of the district where the
Transfer Station is located.
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4 All vehicles or containers shall be covered at all times from completion of loading
at the Transfer Station until weighing at the disposal facility provided as part of the Combined
Services. The Bidder shall have means of ensuring that the vehicles or containers do not litter
the highways.

5. All vehicles and containers shall have gasketed doors and shall be watertight to
prevent seepage of water or wet Acceptable Waste or Non-Processible Waste onto the roadways.

6. The Successful Bidder(s) must have been engaged in the business of transporting
solid waste for a period of one (1) year prior to the date establishéd for the submittal of Bids.

53.7.2.2 Additional Technical Submittal Requirements Applicable to Transportation
By Rail

If railroad transport is to be incorporatcd into a Bid for the provision of Combined
Services, the Bidder must maintain control and responsibility of the transportation of the
Acceptable Waste or Non-Processible Waste from the Transfer Station(s) until ultimate delivery
to the Disposal Facility(ies) proposed by the Bidder.

All rail transport containers shall be capable of being completely covered. The Bidder
shall, at the time of submission of its Bid, provide evidence showing ownership, lease, or control
of all the necessary cquipment required by the Bid. If the Bidder is not the actual owner or
lessee of any such equipment, such Bid shall state the source from which the equipment shall be
obtained, and shall be accompanicd by a certificate from the owner or person in contro! of the
cquipment that the same will be provided to the Bidder for the duration of the Term of the
Combinced Services Agreement.

(1) All rail transportation equipment (including containers) used in connection with
provision of the transportation scrvices shall be certified by NJDEP, Division of
Solid Waste Management, or other regulatory agency of the host jurisdiction, and
shall have a valid certified registration. In the event that the vehicles and
containers intended to be used for the provision of Transportation Services have
not, as of the date established for submittal of bids, received valid certified
registrations, all such registrations must be received (and evidence thereof
delivered to the Authority) on or prior to the date that the Authority designates the
Successful Bidder(s) and is prepared to execute the Combined Services Agreement.
In the event that the Successful Bidder(s) is not able to provide evidence of receipt
of such valid registrations by such date, the Authority reserves the right, at its sole
option, not to award the Combined Services Agreement to such Bidder.
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5.3.7.3

53.7.3.1

[f a container (or other equipment) does not conform to applicable laws, the
Bidder shall supply a conforming container (or cquipment) to carry the -
nonconforming container’s load within two (2) hours.

All containers shall be covered at all times from complction' of loading until
unloading. The Bidder shall have means of ensuring that the containers do not
litter the railways.

All vehicles, trailers and/or containers shall have gasketed doors and shall be
watertight to prevent secpage of water or wet Acceptable Waste or Non-
Processible Waste onto the railways.

Documents to bhe Submitted with Technical Proposals for Transportation
Services

List of all equipment to be dedicated to the performance of the Transportation
Services, including NJDEP registration numbers or other applicable registration
numbers from the host jurisdiction, cxcept to the extent otherwise provided above.

Copy of Certificate of Public Necessity and Convenience issued by the NJDEP or
other applicable permit, license or approval from the host jurisdiction.

Copy of ICC Carrier’s Certificate; and

Certification that the Bidder owns and/or controls all cquipment to be used in the
performance of the Transportation Services, and if the Bidder does not own such
cquipment, a copy of any leasc or license agreements that entitle the Bidder to
direct the use of the cquipment during the Term of the Combined Services
Agrecment.

Disposal Facility(ies) Utilized in Providing Combined Services or Disposal
Services

Genceral Provisions

The Technical Bid, which shall be submitted as Volume II of the Bid, must describe in
detail the proposed technical aspects of the Disposal Facility(ies) to be utilized in providing
Combined Services or Disposal Services. The Technical Bid may not cither attach the minimum
technical requirements described in Section 3 hereof to the Bid or make any cross-reference
thereto in licu of a discussion of such requirements in the Technical Bid. The Technical Bid
must be an independent document that contains, among other things, adequate information, data
and conccptual design drawings to clearly and completely demonstrate that (a) the Bidder
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5.3.7.3.2

between such Landfills of the amount of Acceptable Waste or Non-Processible
Waste to be disposcd), the Authority will (for purposes of the above calculation)
utilize the average of the distances to such Landfills;

the distance of the Landfill(s) from a public groundwater supply and a statement
as to whether or not such Landfill(s) is (arc) located directly over an aquifer which
is used for potable drinking water purposes; and

the date of purchase or lease of the Landfills (or the real property upon which
same are constructed) and identification of the person or entity from whom such
Landfills (or such rcal property) was acquired or leased.

Content of Technical Proposal and Document Requirements Relating to
Disposal Facility(ies) Utilized in Providing Disposal Scrvices or Combined
Services :

In addition to the above requirements, the Technical Bid must provide all relevant
technical information concerning the Disposal Facility(ies) proposed to be utilized in providing
Disposal Services (under Alternative Bid (A) under Option No. 1) or Combined Services (under
Alternative Bid (B) under Option No. 1 or under Option No. 2). As such, the Bid shall submit
the following documents as part of its Technical Bid:

1.

a complete copy of the technical specifications, drawings and technical design and
proposal for the Disposal Facility(ies) covered by the Bid;

a complete copy of any Environmental Health and Impact Statements (or an
cquivalent document) prepared in connection with the Disposal Facility(ies)
covered by the Bid (not including technical appendices, unless otherwise
specifically requested);

a coxﬁplctc copy of any permits, licenses or approvals issued in connection with
the Disposal Facility(ies) covered by the Bid;

a complete copy of all operating rules and regulations relating to the Disposal
Facility(ies) covered by the Bid;

if permit applications are presently pending with respect to the Disposal
Facility(ics) covered by the Bid, a complete copy of all such permit qulications;

if permit applications are presently pending with réspcct to the Disposal
Facility(ies) covered by the Bid, a complete copy of all comments letters issued
by an applicable regulatory agencies;
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13.

14.

15.

16.

For all corporations, a certified copy of the corporate by-laws and the-
articles of incorporation, plus a certificate of good standing.

Any applicable permits, licenses or approvals. The Successful Bidder(s)
must comply with all laws, applicable regulations, policies and
interpretations of the NJDEP or other regulatory agency of host
jurisdiction, as well as court decisions concerning permitting in the State
of New Jersey or other host jurisdiction, and shall be responsible for
assuring that all such permits are held by the Bidder to the extent required
under the terms of such regulations, court decisions or
otherwise. ‘

Technical information required by Section 5.3.7.

Wrilten explanation as to basis for calculations reflected in part A of Form
A-9.

C) Additional information to be provided in connection with the provision of

Transportation Services as part of Combined Services Bids:

1.

ECUA Bid Spccifications

NJIDEP Certificate of Public Convenience and Necessity and Transporter’s
Registration Number or equivalent required by the applicable regulatory
agency jurisdiction, except to the extent otherwise provided in these Bid
Specifications. !

ICC Carrier’s Certificate, if applicable.

Any other permits, licenses or approvals applicable to the Bidder’s
provision of Transportation Services. The Successful Bidder(s) must
comply with all applicable regulations, policies and interpretations of the
NIDEP or other Statc environmental agency of host jurisdiction, as well
as court decisions conccrning licensure in the State of New Jersey or other
host jurisdiction and shall be responsible for assuring that all such licenses
are held by the Bidder, to the extent required under the terms of such
NJDEDP regulations and court decisions in the State of New Jersey or other
host jurisdiction. '

Identification of storage/staging arca for transportation vehicles, containers
and/or equipment.
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If trucks or containers are not owned by Bidder, copies of any subcontracts
or lcases authorizing Bidder’s use of same for the Term of the Combined

" Services Agrecement.

If any portion of the Transportation Services are to be provided by rail,
Bidder must clearly demonstrate its right and ability to move the
Acccptable Waste or Non-Processible Waste in an environmentally sound
manner in accordance with all applicable laws and regulations from the
Transfer Station to the disposal facility(ics) designated by the Successful
Bidder(s) and the Authority. Accordingly, the Bidder must identify the rail
terminals of origin and final destination, and submit, at a minimum, an
cxecuted contract with a railroad company to allow for usc of a rail
terminal and to providc opcrational, loading and cquipment services. In
addition, if the point of final destination is not at the disposal facility(ics)
at which the Acceptable Waste or Non-Processible Waste is to be disposed,
the Bidder must identify the distance from the point of final destination
and the disposal facility(ies), and identify the trucks and/or firms that will
transport the Acceptable Waste or Non-Processible Waste to the disposal
facility(ies).

Statement of Relevant Expericnce (Form A-7).
Equipment and Facility Certification (Form A-8).

. ]
Any Bidder that is proposing to transport Acceptable or Non-Processible

Waste by rail and by truck must submit all of the information and
submittals set forth in Sections 3.3.4 and 5.3:7.2.2.

|

D) Additional information to be provided with respect to Disposal Facility(ies)

to be utilized in providing Dispos

al Services (under Alternative Bid (A) under

Option No. 1) or Combined Scrvices (under Alternative Bid (B) under Option

No. 1 or under Option No. 2):

1.

ECUA Bid Specifications

Copy of Host Agreement or Agreements with respect to the Disposal
Facility(ies) proposed to be used by the Bidder.

A description of the technical aspects of the Disposal Facility(ies) and the
operating protocols as set forth in Section 5.3.7.3.2.

A complete copy of the technical specifications, drawings and technical
design and proposal for the Disposal Facility(ies).
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office of the Commissionerxr
’ P.O0. Box 402
Trenton, NJ 08625-0402
Tel. # 609-292-2885
Fax. # 609-292-7695

IN THE TTER OF CERTAIN AMENDMENTS CERTIFICATION

TO THE OPTED AND APPROVED SOLID OF THE MARCH 11, 1999
WASTE GEMENT PLAN OF TEHE AMENDMENT TO THE HUDSON COUNTY
HUDSON (OUNTY SCLID WASTE DISTRICT SOLID WASTE MANAGEMENT PLAN

DISTRICT

BY ORDER OF THEE COMMISSIONER:

roduction

New Jersey Solid Waste Management Act (N.J.S.A. 13:1E-1 et
) established a comprehensive system for the management of
id waste in New Jersey. The Act designated all twenty-one (21)
the state's counties, and the Backensack Meadowlands District,
Solid Waste Mariagement Districts, and mandated that the Boards
Chosen Freeholders and -the Hackensack Meadowlands Dazvalopment
ission develop comprehensive plans for waste management .n
ir respective districts. On January 27, 1982, the Department
Environmental Protection (Department or DEP) approved, with
ifications, the Hudson County District Solid Waste Management

Plgn (County Plan).

Th¢ Act requires that all district plans be based on and
acdompanied by a report detailing the existing waste disposal
sifluation in the district, and a plan which includes the strategy
to| be followed by the district in meeting the solid waste
mafjlagement needs of the district for a ten-year planning period.
The¢ report must detail the current and projected waste generation

the district, inventory and appraise all facilities in the

trict, and analyze the waste collection and transportation
tems which serve the district. The disposal strategy must
lude the maximum practicable use of resource recovery
te¢hniques. In addition to this strategy, the plan must designate
sujfficient available suitable sites for the disposal of the
diditrict's waste for a ten-year period.

Th¢ Act further provides that a district may review its County

) Plyin at any time and, if found inadequate, a new County PFlan must
i beladopted. The Hudson County Board of Chosen Freeholders (County
Frg¢eholders) completed such a review and on March 11, 1999,

adgpted an amendment to its approved County Plan.
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amendment represents the County's supplemental response to the

The
May[|1, 1997 decision of the United States Court of Appeals for the
Thifd Circuit which declared unconstitutional New Jersey’s

system of Bolid waste flow control. [See Atlantic Coast

i d Chose
112 F.3d 652 3d Cir. 1997, cert. den.
10, 19973. Specifically, each solid waste management
must reevaluate its solid waste disposal strategy in
t of this recent court decision and, if necessary, initiate

opriate amendments thereto.

the Department refers the County to the solid waste
1lations at N.J.R.C. 7:26-1 et seg. to the extent they relate
gpecific procedural and substantive issues addressed in this
subsequent amendments. In addition, this certification is in
way intended by the DEP to represent a legal determination
rding the effect of the Atlantic Coast decision on any
ific contract between public and/or private parties.

amendment includes within the County Plan specified waste
5 to the following solid waste disposal facilities based upon
completion of nondiscriminatorily bid contracts:

I
te types 13, 23, and 27, asbestos, and grits and screenin?s
the Hackensack Meadowlands Development Commission (HMDC) }-E°
£i1l; .
to 160,000 tons annually of waste types 10 and 25.to the
ibn County Resource Recovery Facility (UCRRF); and .

as well ‘as

to 300,000 tons annually of waste types 10 and 25
inerator ash to the Grand Central Landfill in Pennsylvania.

amendment was received by the Department on March 24, 1999 and
ies were distributed to various administrative review agencies
review and comment, as required by law. The DEP has reviewed
s amendment - and has determined that the amendment adopted by
County Freeholders on March 11, 1999 is approved as provided

suant to N.J.S.A. 13:1E-24a(l), I have studied and reviewed the

ch 11, 1992 amgndment to the County Plan according to the
objectives, criteria, and standards developed in the Statewide
id Wast;g Management Plan and I find and conclude that this plan
ndment "is .consistent with the Statewide Solid Waste Management
n. In this regard, the County Freeholders are notified of the
ues Of concern relative to the March 11, 1999 amendment which
ar¢ included in Section B.2. below. ’

Injconjunction with the review of the amendment, the Department

Page 2 of 10
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cirdulated copies to sixteen administrative review agencies and
soljcited their review. and comment. Pursuant to N.J.S.A. 13:1E-
24a{2) and (3), these agencies included various bureaus,
divisions, and agencies within the Department. All agencies

conflacted are as follows: :

Diviysion of Water Quality Management, DEP
Divjlsion of Parks and Forestry, DEP
Div{sion of Fish, Game and Wildlife, DEP
Div]lsion of Compliance and Enforcement, DEP
Division of Solid and Hazardous Waste, DEP
offllce of Air Quality Management, DEP

Grefpn Acres Program, DEP

Lanf Use Regulation Element, DEP

New| Jersey Turnpike Authority
Jersey Advisory Council on Solid Waste Management

Depjirtment of Agriculture

Agency Participation in the Review of _ the March 11, 1999
. {

Amendment

following agencies did not object to the proposed amendment:
ision of Water Quality Management, DEP |
ision of Compliance and Enforcement, DEP

n Acres Program, DEP

tment of Agriculture

rtment of Transportation
nt of Community Affairs

following agencies did not respond to our requests for comment:

Office of Air Quality Management, DEP

Division of Parks and Forestry, DEP

Division of Fish, Game and Wildlife, DEP

La Use Requlation Element, DEP

New Jersey Advisory Council on Solid Waste Management

Ney Jersey Turnpike Authority

Degartment of Health

U. Environmental Protection Agency

Thg following agencies provided substantive comments as shown in
Seqtion B. of the certification document:

ision of Solid and Hazardous Waste, DEP
ensack Meadowlands Development Commission
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2. {Issues of Concern Regarding the March 11, 1999 Amendment

Issfie: Previously Adoptéd Atlantic Coast Amendment

On November 13, 1997, the County Freeholders adopted an amendment
proposing its initial response to the Atlantic Coast decision.
Within its December 30, 1997 certification of the amendment, the
DEP| approved the concept of regulatory flow control based upon a
nonfliscriminatory procurement strategy, a disposal contract with
Emplire randfill (now Alliance Landfill and known as the 1990
Lanlifill Agreement), a transportation services agreement with
Hudfon J-V, and an enforcement strategy. The Department remanded
for| further consideration and- evaluation the imposition of an
envjironmental investment charge, and approved with modification a
trajisfer station services agreement with Solid Waste Transfer and
Recl cling, Inc. (SWT&R) in Newark, contingent upon receipt by the

DEP| of documents awarding a nondiscriminatorily bid contract. In
a f{ubsequent certification dated May 27, 1998, the Department
applfoved” the nondiscriminatorily procured contract with SWT&R of
Newjirk, Essex County, as presented in an amendment adopted on

Febluary 11, 1998.

-,

Iss Ee: Rmerican Ref~Fuel Litigation : “ "

ppeal of the Department’s December 30, 1997 certification"was
fillpd by American Ref-Fuel company of Essex County in the mazter
entlitled Hudson County District Solid Waste Managemen P g
Supprior Court, Appellate Division, Docket No. &A-32%0-B7T,
challlenging that portion of the November 13, 1997 plan amendgent
thal relied on the 1990 Landfill Agreement with Empire Landfill on
grounds that the 1990 Landfill Agreement should have been
licly bid in accordance with the Local Public Contracts Law.

Add|itionally, American Ref-Fuel initiated subsequent litigation in
thell Superior Court of New Jersey, Hudson County, in the  matter
entlitled American Ref-~-Fuel Compan o s ot v. _Budson

1ty Improvement Authorit Empire Sani andfill a
Allllance landfi and U.S. Corp., Docket No. HUD-L-1764-
98,| in which the Law Division entered an Order on March 25, 1998,
invhlidating the 1990 Landfill Agreement, as well as a subsequent
dment thereto known as the 1998 Amendment Agreement, but
stajyed the Order pending conclusion of appeals. The Hudson County
Improvement Authority (HCIA) and Empire filed appeals in the
Supprior Court, Appellate Division, bearing Docket Numbers BA-
005[p80-97T3 and A-005011-97T3, respectively.

Issjie: Nondiscrimimatory Procurement Praocess

In |response to the noted 1litigation, +the HCIA initiated a
progurement process, pursuant to the Local Public Contracts Law
(N.41.S-A. 40A:11-1 et seq.) seeking contingent solid waste

J
@doos
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osal services to ensure the continued, uninterrupted provision

di

of [[solid waste disposal services to in-county generators. The
coftingent disposal sexvices contract, for a term of five (5)
yedrs unless terminated earlier in accordance with the terms
thdreof, commences on the date of execution, but the services do
noy commence until thirty (30) days after the issuance of a Notice
to |proceed by the HCIA that may be issued at any time during the
te of the contract. The issuance of a Notice to Proceed is
cofftingent upon a final determination of the American Ref-Fuel
lifigation affirming the. decision of the Law Division, Hudson
Coynty, invalidating the Landfill Agreement as violative of the

al Public Contracts Law and thereby causing the HCIA to _be
le to ‘utilize the Empire Landfill wunder +the Landfill

1998, ECIA issued bid specifications calling for
eipt of bids on October 27, 1998 for the proyision of
tingent solid waste disposal services for processible waste
es 10 and 25 (under Alternate A), and for nonprocessible waste
tyjes 13, 23 and 27, and grits and screenings (under 'Alternate B).
e request for both bids was advertised locally in The Jersey
throughout New Jersey through The Star ILedger, and

New York Times, and Waste News. Therefore,
regardless of

On fSeptember 22,

Joyirnal,
= nafiionally through The.
| th{s procurement process was open to all bidders,

Pt geforaphical location.

1998, HCIA awarded a contract to Ogden Martin
for disposal of 100,000 tons annually of
pricessible waste at the UCRRF in Rahway, Union County as the
loflest responsible bidder under Alternate A. -Alsoc on October 27,
1948, the HCIA awarded a contract to HMDC for disposal of all
noliprocessible waste at the HMDC's 1-E North Area Landfill in
Nofth Arlington, Bergen County as the lowest responsible bidder

unf{ler Alternate B.

On| November 4, 1998, HCIA issued bid specifications calling for
reffeipt of bids on November 30, 1998 for disposal services to
coffer the balance of up to 300,000 tons annually of processible
wajte generated within the County not delivered to the UCRRF, This
refjuest for bids was advertised in The Jersey Journal and The Star
and copies of the bid specifications were provided to all
¢ including out-of-state facilities, that received the
September 22, 1998 bid specifications. On December 17, 1998, the
HCIIA awarded a contract to Waste Management of Pennsylvania, Inc.
as| the lowest responsible bidder for disposal of up to 300,000
toprs annually of processible waste at the Grand Ceatral Landfill,
lofated in Pen Argyle, Pennsylvania.

Department has reviewed the HCIA’s nondiscriminatory
prpcurement process to determine if it is consistent with the
crjiteria established in the Atlantic Coast decision. Since the

on| Cctornz.c 27,
Sydtems of Union, Inc.
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\ has sufficiently demonstrated that it secured all disposal
tracts in a nondiscriminatory manner, within Section C. of the
rification the Department approves the following waste flows:

l waste types 10 and 25 generated from within Hudson County not
lected either by a municipality or through a contract with a
cipality but, instead, is collected from nonmanicipal
rators pursuant to contracts between the generators and
ate solid waste collectors (e.g., all commercially generated
soljid waste) up to 100,000 tons annually are directed to the
The 100,000 amount has been determined by review of
orical data collection which reveals this to be the amount of
e types 10 and 25 commercially collected on an annual basis.

waste types 10 and 25 generated from within Hudson County

*A,

collected either by a municipality or through a contract with a
munficipality up to 300,000 tons annually are directed to the SWT&R
Tragnsfer Station for processing and transfer for transport by

on-JV to the Grand Central Landfill.

waste types 13, 23, and 27, and grits and screenings
rated from within Hudson County are directed to the HMDC 1-E

h Area Landfill.

waste type 27I (incinerator z:zh) generated from within Hudson
ty is directed to the Grand Czniral ILandfill.

e: Materials Recovery Operations

its May 27, 1998 certification, in response to prior directives
he DEP to address materials recovery, the Department approved
HCIA’s interim policy of addressing materials recovery.

ifically, that all transporters of type 13C waste denerated
within the County and all transporters serving commercial
ises within the County have the option of delivering such
e to a DEP approved materials recovery facility provided that
residue therefrom is delivered to the SWT&R Transfer Station.
e March 11, 1999 amendment further clarifies the HCIA's
erials recovery policy.. Namely, that generators and/or
nsporters of waste types 10 and 25 that are not municipally
lected or collected pursuant to municipal contract shall have
option to deliver such waste to a DEP approved materials
overy facility provided, however, that (1) such generator
/or transporter shall immediately notify the HCIA of the name
location of the materials recovery facility to which such

an
cg iercially generated waste is deiivered and (2) a&all residue
thgrefrom is delivered to the Union County Resource Recovery

ié.it_y. In the case of waste types 13, 23, and 27, the option
eliver such waste to a DEP approved materials recovery

to
: fagility is also available provided, however, that (1) such .
generator and/or transporter shall immediately notify the HCIA of
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enings generated by a sewage treatment plant or appurtenances
ted within Hudson County may be directed to the HMDC Landfill.
ever, if the plant or appurtenances are located outside of
on County, grits and screenings may not be directed to the
Landfill pursuant to +the March 11, 1999 amendment.
erning the acceptance of asbestos at the HMDC 1-E Landfill,
HMDC states asbestos materials “ ...were specifically exempted
the bid documents and our contract with the HCIA. We
nuously oppose the post-bid inclusion of this material into
regqulated waste stream.” ‘The DEP concurs with the HMDC that
HCIA did not specifically identify waste type 27A (asbestos)
within its nondiscriminatory procurement documents. Therefore,
siffce the HCIA did not conduct a nondiscriminatory procurement
cess for the disposal of asbestos, within Section C. of this
tification the Department is constrained from approving
stos within those waste types subject to flow control in

tion of the Hudson County District Solid Waste Management Plan

dment

ccordance with N.J.S.A. 13:1E-1 et seq., specifically N.J.S.A.
E-21, which establishes specific requirements regarding the
ents of the district solid waste - management plans, I have
iewed the March 11, 1999 amendment to the approved County Flan
certify to the County Freeholders that the March 11, 1999
dment is approved as further specified below. i
County Plan inclusion of the HCIA's nondiscriminatlory
urement process to secure disposal services is approved.
ifically, since the HBCIA has adequately demonstrated that it
red all disposal contracts in a nondiscriminatory manner, the
may commence the delivery of all Hudson County generated

e as follows:

waste types 10 and 25 not collected either by a municipality
or | through a contract with a municipality but, instead, is
collected from nonmunicipal generators pursuant to contracts
belween the generators and private solid waste collectors (up to
10Q,000 tons annually) are directed to the Union County Resource
Redovery Facility located at 1499 Routes 1 and 9 North (Lots 8 and
9, [Block 338) in the City of Rahway, Union County.

*All waste types 10 and 25 collected either by a municipality or

th ugh a contract with a municipality (up to 300,000 tons

anffually) are directed to the SWT&R- Transfer Station located at

443 Frelinghuysen Avenue (Lot 24, Block 3516) in Newark, Essex
_ Coynty for processing and- transfer for transport by Hudson-Jv to
T thg Grand Central Landfill in Pen Argyle, Pennsylvania.

* waste types 13, 23, and 27, and grits and screenings are
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dirfcted to the BMDC 1-E North Area Landfill located at 100 Baler
Boullevard (Lot 1, Blocks 175-183; 185-189) in North Arlington,
Ber Fen County and in Kearny, Hudson County (Lot 10, Block 149).

“Al] waste type 27I (incinerator ash). is directed to the Waste
\gement of Pennsylvania, Inc. Grand Central Landfill located on

Man
Pen| Argyle Road, in Pen Argyle, Plainfield Township, Northampton

Cou h:y , Pennsylvania.

othlfr Provisions Affecting the Plan Amendment

1. Contracts

Any|contract remewal or new contract for solid waste colléction or
disposal which is inconsistent with this amendment to the County
rla}j and which was executed prior to the approval of this
amelldment and subsequent to the effective date of the Solid Waste
Manjigement Act (July 29, 1977), and which shall further be for a
shall immediately be renegotiated in

te in excess of one year, _ -ed
ordjfr to bring same into conformance with the terms and provisions

herftin set forth. Any solid waste collection operation or
disposal facility registered by the Department and operating
purfiuant to a contract as herein described, shall be deemed to be
in violation of this amendment and of the County Plan if %uch

in
renfigotiation is not completed within ninety (90) days of |[the
effpctive date of this amendment provided, however, that any wuch

regjistrant nay,
caupe shown, obtain
renfgotiation. )

2. Compliance
solid waste facility operators and transporters registered

an extension of +time to complete guch

upon application to the Department, and for %ood
W

aAll

witf the Department and operating within the County and affected
by lthe amendment contained herein shall operate in compliance with
thify amendment and all other approved provisions of the County
Plaji. BAny facility operator or transporter who faills to comply
with the provisions contained herein shall be deemed to be in

13:1E-1 et seg., in violation of N.J.A.C,

the| Department and shall be subject to the provisions and
lties of N.J.S.A. 13:1E-9 and 12 and all other applicable

£

The| provisions of the County Plan shall apply to all solid wastes
defined in N.J.S.A. 13:1E-3 and N.J.A.C. 7:26-2.13 including waste
typrs 10, 13, 23, 25, and 27 and all applicable subcategories and

3. Types of Sclid Wastes Covered by the 'D- istrict Solid Waste
Menagement Plap '

@o10
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11 not apply to liquid and hazardous wastes. All nonhazardous
aerials gseparated at. the point of generation for sale or reuse
subject to regulation in accordance with N.J.A.C. 7:26A-1 et

RS

3
R

.
P

Certification to Proceed with Implementation of Amendment

This document shall serve as the certification of the Commissioner
of | the Department to the County Freeholders and pursuant to
ﬁ_S__A_. 13:1E-24¢. and f., the County shall proceed with the

e

lementation of the approved amendment certified herein.

5. Definitions

Foff the purpose of this amendment and unless the context clearly
rejuires a different meaning, the definitions of terms shall be
same as those found at N.J.S.A. 13:1E-3 and -99.12, N.J.A.C.

7:46-1.4, -2.13, and N.J.A.C. 7:26A-1.3,

6. Effective Date of the Amendment

Thg amendment to the County Plan contained herein shall take
ect immediately.

Reservation of Authoxrity

ing contained herein shall be construed as a limitation on any
r action taken by the.Department pursuant to its authority
the law. The County Plan, including any amendment made
eto, shall conform with the Statewide Solid Waste Management
, with appendices, which includes the Department's planning
ijdelines, rules, regulations, orders of the Department, and also
udes the compilation of individual district plans and

dments as they are approved.

ccordance with the requirements of N.J.S.A. 13:1E-1 et geg., I
by approve the amendment, as outlined in Section C. of this
ification, +to the Hudson County District B8Solid Waste
gement Plan which was adopted by the Hudson County Board of
en Freeholders on March 11, 1999,

Robert C. Shinn, Jr., Commissioner
Department of Environmental Protection
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