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Washington, DC 20007

Feld man . (202) 298-1800 Phone

(202) 338-2416 Fax

Michaet F. McBride

Partner
(202) 298-1989
mfm@vnf.com
248128
VIA E-FILING ENTERED
PPy Office of Proceedings
e July 8, 2019
Ms. Cynthia T. Brown Part of
Chief, Section of Administration Public Record

Office of Proceedings
Surface Transportation Board
395 E Street, S.W.
Washington, DC 20423

Re:  STB Docket No. NOR 42164, Olin Corporation v. Union Pacific Railroad Company
Dear Ms. Brown:

Accompanying this letter for filing is Olin Corporation’s Complaint against Union Pacific
Railroad Company (“UP”) for reparations with respect to charges imposed on Olin’s tank cars for
transportation to and from railcar repair facilities. We are also submitting payment of $350 for the
applicable filing fee. Ex Parte No. 542 (Sub-No. 26), Regulations Governing Fees for Services
Performed in Connection with Licensing and Related Services (served Aug. 6, 2018), slip op. at 16,
Part V at (56)(iv).

Also enclosed is a Motion to Hold Proceeding in Abeyance. The reason for the Motion is
that the lawfulness of the charges complained of by Olin herein is before the Board in North
American Freight Car Association, et al. v. Union Pacific Railroad Company, Docket No. NOR
42144, et al. Accordingly, Olin believes it would be most appropriate for both parties if the
enclosed Complaint is held in abeyance until the lawfulness of the charges complained of herein is
resolved by the Board in Docket No. NOR 42144, et al.

Should the Motion to Hold Proceeding in Abeyance be granted, and if the Board determines
in Docket No. NOR 42144, et al. that UP’s charges are unlawful, the enclosed Complaint can then
be pursued to determine the amount of reparations owed to Olin by UP, including for two years
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prior to the date of filing of the Complaint. If, however, the Board determines in Docket No. NOR
42144, er al. that the charges are not unlawful. Olin could then decide whether to dismiss the
enclosed Complaint without prejudice.

Respectfully submitted,

Michael F. McBride

Attorney for Complainant Olin Corporation

Enclosures

cc (w/encl.):  Counsel for Defendant
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COMPLAINT

COMES NOW Olin Corporation, with offices at The Offices at Park Ten, Phasc Il,
16290 Katy Freeway, Suite 600, Houston, Texas 77094 (*“Olin” or "Complainant"), and
files this Complaint against Defendant Union Pacific Railroad ("UP"), with oftices at 1400
Douglas Street, Omaha, NE 68179. Complainant brings this Complaint pursuant to 49
U.S.C. §§ 10702, 11101, 11121, 11122, 11701, and 11704, and 49 C.P.R. Part 1111. In
support of this Complaint, Complainant states the following:

[ Olin is a corporation engaged, inter alia, in the business ol producing
chemicals. Among those chemicals are chlorine and caustic soda, both of which are
transported in tank cars. Olin owns or leases 7,304 private railroad tank cars operating in
North America. Olin ships and rcceives loaded rail tank cars on UP, and since UP does not
provide rail tank cars, Olin must provide rail tank cars to UP if its products are to move by

rail.



2. Olin’s products are used to manufacture thc petrochemicals that are used as
building blocks for thousands of vital daily life functions, ranging from computers to
mcdicine to parts used in all modes of transportation.

: § UP is a common carrier railroad engaged in the transportation of freight in
interstate commercc. UP is subject to the Interstate Commercc Commission Termination
Act of 1995, 49 U.S.C. § 10101, et seq., and to the jurisdiction of the Surface
‘Transportation Board (the "Board™). As further described herein, UP regularly and
cxtensively provides rail transportation in rail tank cars that it does not own, but which it
requires shippers and receivers to either own dircctly or obtain from car owners on a leased
basis.

NATURE OF THE ACTION

4. The Complaints (as may have been amended) pending before the Board in
N@R Docket No. 42144, et al. were brought by various trade associations Complainants on
behalf of their member companies (inctuding Olin, which is a member of the Chlorine
Institutc and the American Chemistry Council) who own or lcase rail tank cars, and by the
Individual Complainants, who own or leasc rail tank cars. Olin relies herein on the
pleadings, evidence, and arguments made in Docket No. NOR 42144, et al. and sccks
relief, if any, to which @lin is entitled, after the Board resolves thc matters at issue in
Docket No. NOR 42144, et al.

5z UP does not provide most or all of the rail tank cars necessary for it to meet
its common carricr obligations to move commodities offered for transportation by Olin and
(on information and belief) other shippers. Instead, UP rclies on tank cars supplied to it by

Olin and other shippers to fulfill its common carrier obligation.



6. Pursuant to 49 U.S.C. §§ 11121 and 11122, as interpreted by the precedent
of this agency and the courts, UP must either supply the tank cars necessary for its
provision of transportation services or compensate tank car owners for the tank cars that
they supply. The rate of compensation must be deteninined by the expense of owning and
maintaining tank cars and must consider factors that affect the adequacy of the national
freight car supply.

2 In Ex Parte No. 328, Investigation of Tank Car Allowance System, 3
1.C.C.2d 196 (1986), the Interstate Commerce Commission adopted a negotiated agreement
for the calculation of compensation for the use of private tank cars in accordance with the
statute.

8. On information and belief, even though well over 90% of tank car
shipments are made by UP using private tank cars provided to it for this transportation, UP
does not compensate shippers for the use of their private tank cars provided to it for the
shippers’ transportation movements.

b UP's refusal to provide railroad tank cars for service 1o its customers has
increased the need for private non-railroad investment in such cars over the past 30 years.
While the cost of owning and maintaining tank cars also has increased during this time, UP
has systematically all but ceased 1o pay any compensation to those entities supplying the
rail tank cars that UP uses to meet its common carrier obligation.

10.  The lack of compensation tor UP's use of private tank cars is exacerbated by
UP's adoption of Tariff UP 6004, Item 55-C, effective January I, 2015 (attached as
Exhibit A to this Complaint), which shifted the cost of transporting empty tank cars to and

from “Repair Facilities™ (as defined in Tariff UP 6004) from UP to Olin, without



compensating Ofin for UP's use of its cars. Until 2015, UP provided this transportation
service without charge, just as it does for rail cars that UP itself leascs or owns. However,
UP has not implemented measures to ensure that the parties providing it with tank cars arc
compensated for this additional expense associated with UP's use of their tank cars.

JURISDICTIONAL ALLEGATIONS

11. The Board has jurisdiction to require that UP provide the rail tank cars that
are reasonably necessary to furnish sate and adequate transportation of commodities that
must be transported in rail tank cars under 49 U.S.C. §§ 11101 and 11121.

12. The Board has jurisdiction to encourage the purchase, acquisition and
efficient use of'rail tank cars under 49 U.S.C. § 11122(a), and to establish the rate of
compensation to be paid for UP's use of private rail tank cars under 49 US.C. § 11122(b).

13. The Board has jurisdiction to prohibit UP from charging tor the movement
of empty rail tank cars to repair facilities under 49 U.S.C. §§ 10702, 11101, 11121 and
11122,

14.  The Board has jurisdiction to award damages to Olin pursuant to 49 U.S.C.

§ 11704(b).
COMPLAINT COUNT I
UP's New Repair Facility Charge
15. Olin relies on the Board’s ultimate determination of the lawfulness of UP’s

charges for transporting empty tank cars to and from railcar Repair Facilities in Docket No.
NOR 42144, et al., subject to any judicial review thereof, and does not scek to re-litigate
herein any determination by the Board on the lawfulness of UP’s charges for transporting

empty tank cars to and from railcar repair facilities in Docket No. NOR 42144, et a/.. as the



same may be finally determined by the Board or a court on review of the Board®s ultimate
determinations.

16.  Asef2015, UP Tariff 6004, Item 55-C applies per car and mileage-based
charges to all empty rail tank car moves by UP to and from Repair Facilitics except: (1)
cmpty movements immediately preceded by loaded line-haul revenue movements on UP;
(2) if UP's Mechanical Department removes a defective car from service and waybills the
defective carunder AAR Interchange Rule I; or (3) if UP damaged the car. The tariff
defines "Repair Facilities" as "any facility that cleans, lines, relines, maintains, modifics
repairs, or retrofits tank cars."

17. The most recent charges, as published in UP Tarift 4703, Item 1200-D,

cffective July 1, 2019 (attached as a part of Exhibit A to this complaint), are calculated as

follows:
1-250 miles $1.656 per car
251-500 miles $1,857 per car
501 miles eor greater $3.72 per mile

Thus, a minimum round trip charge for a movement to and from a repair facility is
$3.312 for a onc-mile movement.
18. Prior to January 1, 2015, UP provided the transportation services covered
by Tariff 6004, Item 55-C, without charging Olin aline-haul ratc for those scrvices.
19. UP Tariff 6004, Item 55-C, requires Olin to pay UP for a service
that UP otherwise would provide for itsclf, without charge, il UP were to provide the
tank cars for rail service provided to Olin.

20.  The publication of UP Tarift 6004, Item 55-C, was not accompanicd by



any measures to compensate Olin for the use of its tank cars, including UP's Repair
Facility transportation charges. UP Tariftf 6004, Item 55-C. imposes a ncw cost of
ownership upon private car owners that is not part of any compensation owed to tank
car owners.

21, UP's implementation of the January 1, 2015 modification to Tariff 6004,
Item 55- C, namely the adoption of separate tarift charges for the movement of empty tank
cars to Repair Facilities, is (a) an unreasonable practice in violation of 49 U.S.C. § 10702,
and (b) a violation of UP's statutory obligations to compensate private car owners for the

usc of their tank cars set torth in 49 U.S.C. § 11122(b).

REQUEST FORRELIEF
WHEREFORE, Olin prays that the Board require that Befendant, UP, answer the

charges alleged herein, and, after a hearing and investigation conducted pursuant to 49
U.S.C. § 10704(a)(1) and the Board's implementing regulations, and further, in reliance
on the Board’s determinations of the lawtulness of UP’s practices in Docket No.
42144, et al., subject to judicial review thereof, the Board:

(I find that UP's implementation of Tariftf 6004, ltem 55-C, to the extent it
imposces per-car charges for empty tank-car movements to and from Repair Facilities (as
defined therein), is an unreasonable practice under 49 U.S.C. § 10702, and that it also
violates 49 U.S.C.§§ 11121 and 11122;

(2) order UP immediately to rescind Tariff UP 6004, Item 55-C to the extent
it imposes charges for movement of empty tank cars to and from Repair Facilities;

(3) order UP, pursuant to 49 U.S.C. § 11704(b). to pay reparations to Olin for the



Tariff UP, Item 55-C charges adopted by UP on or after July 8, 2017;

(4) grant to Olin such other and lurther relief as the Board may deem proper,
based on the record, and on the Board’s rulings in Docket No. NOR 42144, ¢/ al., sub ject
to judicial review thereof.

Respectfully submitted,

Thidod F i
Michael F. McBride
Keturah A. Brown
Van Ness Feldman, LLP
{050 Thomas Jefferson Strcet, N.W.,
Suite 700
Washington, DC 20007-3877
(202)298-1800
mfm@vnf.com
kab@vni.com

Attorneys for Olin Corporation

July 8,2019



EXHIBIT A



UP 6004-C Item 55-C

Item: 55-C
UP 6004-C  |MOVEMENT OF EMPTY TANK CARS WITH PRIVATE
MARKINGS

MOVEMENT OF EMPTY TANK CARS

Il

Empty tank car movements provided below are subject to Union Pacific line-haul charges, as
provided in UPRR 4703-series, for the portion of the empty movement that occurs on Ueion
Pacific:

A. New tank cars moving prior to their first ioaded move in commercaal service (STCC
3732213}

B. Restenciled tank cars moving prior to their first loaded move in commercial service
(STCC 3742213);

C. Tank cars moving for dismantling,. sale, or scrap (STCC 3742293), and

D. Empty tank cars moving to and from Repair Facilibes (STCC 3742217) except that (i)
crpty movements that are immediately preceded by a loaded line-haul revenuc
movement on Union Pacific will move tree of charge to Repair Facilities, {i1) empty tank
carstaken out of service by tnion Pacific inspection and waybilled by Union Pacific's
Mechanical Department under Rule | of the Association of American Railroads
Interchange Rules wifl move free of charge o and from Repair Facilities, and (iii) empty
tank cars damaged by Union Pacific will move frec of charge 1o and from Repair
Facitities

For purposes of this ltem, the capitalized texm “Repair Fecilitics™ means any facility that
cleans, lines, relines, maintains, modifies, repairs, of retrofits tank cars

lesact December 10, 2014

Effectre Jamoary §, 2015 UP Good-C how $5-C




UPRR 4703 Item 1200-D

hem: 1200-D
UPRR 4703 EMPTY TANK CAR. REVENUE MOVEMENT

CHANGE KEY: A-Add: C-Change: D-Decreases -Increase; and X-Expire

KiZ DIV
Revenue Movemest, C'ars, Rattwey Freight | Nat Resiway Owrred, Kot New, Not Mowly
Acquired, Mat Restencded, O Not For Sale, Moved @n @wn Wheels (Private Marked
Cars, ) N
Prices are subject 1o Foel surcharges
I Applics m AAR Car Type T, tank cary
2 Prize » sutpect 10 Excmpe Circular UP 16 (senics) , itzm bYS {series)
3 Price applics m United Susc: funds
4 Subject to maxamum hability of $10,000.00 pzr Car,
5 Switcheng charges a1 both onigi and d son will sot be absorbed
13 Price does rof apply ifl special train service s provided
7 Price does not apply if heavy duty flat car service 18 provigked.
§ Price docs oot spply of diversion service 1s provided
4 Price does not apply if siopping to partisily unload service 1s provided
e, iy 3,209 UPRR 4703 e 120D
i D 312016 Coni




Milcags allowance payment on prvate cquipment willl not upply

3] Idier cznis) may be used and the chasge will be $2.375,00 per Car

STOCC: 3742217 Revame Movement, Cars, Rmwey Freizht , Not Raddway Owned, Not New, Not Newly Acquired, Not
Restznciled, Or Not For Sele, Mhoved Om (ran Wheels, [Private Marked Cars, ) Nec

Frem: ALL LF OTE To: ALL UP OTE Rente: UP

Rail mileagz s staied i ALK Technolopies' PC*MalerRai (Fuel Surcharge Algorithm)

251 - 500 I 185700

STOC: 3742217 Revenue Movernesy, Cass, Rashway Fraaght, Mot Reilway Owned, N ot New, Mot Newly Acquired, Not
Restenaled, Or Not Fer Sz2fe, Moved Op (Yum Wherls, (Prvaie Masked Cars. ) Nec

From: ALL LI OTE To: ALL UP OTE Roure: UP

Rail mileags as stated in ALK Techrologes’ PC*Millez:Rail (Foed Surcharge Algorithm)

T Yy 31, 2019 - = Fage Tof 2
Effoctive. My 1, 2019 UPRR 4703 feny 1200-D
lon__Dcember 31,2019 Concipdcion gescess |




CERTIFICATE. @ F SERVICE

| do hereby certity that on this 8th day of July, 2019. | have served a copy of the
foregoing Complaint and Motion to Hold Proceeding in Abeyance via clectronic mail
and regular mail to counsel for Defendant at the following address:

Michael Rosenthal, Esq.
Covington & Burling
850 10" Street, NW
Washington, DC 20001

And by regular mail to:

Rhonda Ferguson, Esq.

Vice President and General Counsel
Unton Pacific Railroad Company
1400 Dodge Street

Omaha, NE 68179

Michael IF. McBride

Keturah A. Brown

Van Ness I'cldman, LLP

1050 Thomas Jefferson Street, N.W.
Suite 700

Washington, DC 20007-3877
(202)298-1800

mfm@vnf.com

kabvinf.com

Attorneys for Olin Corp orati on






