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– Missouri-Kansas-Texas R.R., et al.; FD 30800 (Sub-No. 22) - The Kansas City
Southern Ry. – Trackage Rights – Over Missouri Pacific R.R. and Missouri-Kansas-
Texas R.R.

Dear Ms. Brown:  

Attached for filing in the above-captioned proceeding are redacted and public versions of 

a Petition to Enforce Condition filed by Kansas City Southern Railway Company (“KCSR”) to 

protect rights previously granted to KCSR as a condition of Union Pacific Railroad Company’s 

(“UP’s”) acquisition of Missouri-Kansas-Texas Railroad (“MKT”) in 1988.  Those rights 

enabled KCSR to step into MKT’s shoes to provide competitive routing options for certain grain 

shipments to terminals in Houston and Galveston.   

The rights that KCSR seeks to protect are important to shippers seeing certainty 

regarding their competitive routing alternatives for grain moving to Houston and Galveston for 

the upcoming harvest season and beyond.  Therefore, KCSR is requesting expedited handling of 

this Petition. 

We have filed the public versions of these documents electronically for review by the 

public and served a copy on Union Pacific Railroad Company.  KCSR is simultaneously filing a 

Motion for Protective Order to cover commercially sensitive material filed in support of the 

Petition.  Please retain the Highly Confidential version in the Board’s files; KCSR will serve a 

copy on outside counsel for parties of record upon the entry of a Protective Order in this 

proceeding or otherwise at the direction of the Board.  (KCSR will also be providing a copy of 

that version to counsel for UP, which is already aware of the sensitive shipper-identifying details 

that have been redacted in the Public version.) 
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The sum of $1,400, representing the appropriate fee for this filing, has been tendered 

electronically via Pay.gov.  

If you have any questions regarding this filing, please feel free to contact me. Thank you 

for your assistance on this matter.  

Respectfully submitted, 

John M. Scheib 
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PETITION TO ENFORCE CONDITIONS 
EXPEDITED HANDLING REQUESTED 

 
The Kansas City Southern Railway Company (“KCSR”) files this Petition to ensure that 

Union Pacific Railroad Company (“UP”) is not able to deny rail customers access to the rail 

transportation options preserved by conditions imposed on UP when the Interstate Commerce 

Commission approved UP’s acquisition of Missouri-Kansas-Texas Railroad (“MKT”) in 1988.1  

Specifically, KCSR is seeking, on an expedited basis, a Board order enforcing conditions 

imposed on UP in the UP/MKT proceeding so as to confirm that KCSR may continue to use the 

so-called “South End” rights granted in that case to handle grain traffic moving between points 

north and east of Kansas City (including points served by CP/Soo in North Dakota and 

elsewhere) and received by KCSR at Kansas City.  Without such an order, UP would succeed in 

blocking KCSR’s ability to deliver that grain traffic to the ports of Houston and Galveston, 

 
1
  See Union Pacific Corp., Union Pacific R.R. & Missouri Pacific R.R. – Control – Missouri-

Kansas-Texas R.R., et al. (“UP/MKT”), 4 I.C.C.2d 409, 456 (1988) (“UP/MKT Approval”); UP/MKT, 

Finance Docket No. 30800 (ICC decided Aug. 8, 1988) (approving UP-KCSR Term Sheet).   
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contrary to the conditions imposed in UP/MKT, and force shippers to choose UP line-haul routes 

between Kansas City and those ports.   

Expedited confirmation that the routings preserved by the UP/MKT conditions will 

remain available is vital to grain shippers’ ability to make plans for the fall harvest season, 

including their imminent need to purchase grain and book vessels at elevators in Houston and 

Galveston reached via the South End rights created by those conditions.  Accordingly, KCSR 

requests that the Board establish an expedited schedule for this matter that enables the Board to 

issue a decision no later than August 31, 2023.  

INTRODUCTION  

In the UP/MKT proceeding, the Interstate Commerce Commission (“ICC”) required UP 

to preserve shipper routing options for grain traffic moving via Kansas City between the Upper 

Midwest and two key Gulf ports – Houston and Galveston – that had been served by an 

independent MKT prior to its acquisition by UP.  Those conditions were effectuated through a 

haulage and trackage rights agreement entered into between UP and KCS in 1988 and approved 

by the ICC as a condition imposed on UP’s acquisition of MKT.   

As pertinent here, that agreement – titled the “Term Sheet for UP/KCS Haulage/Joint 

Rate Agreement with Trackage Rights Option” dated July 25, 2988 (“Term Sheet”)2 – granted 

KCSR haulage rights (convertible into trackage rights) over UP trackage between Beaumont, TX 

(where KCSR connects with UP) and the ports of Houston and Galveston.  Those haulage rights 

 
2
  The Term Sheet is Exhibit A hereto.  Although the parties apparently contemplated that they 

would negotiate and enter a more formal form of agreement (see UP/MKT, Finance Docket No. 30800, 

Applicants’ Submission of “North-End” Agreement With KCS, and Request for Expedited Approval 

Thereof (MP/KT-99) (filed July 25, 1988) (“UP/MKT Submission of Term Sheet to ICC”) (Exhibit B 

hereto) at 1 n.2, no more-formal form of such agreement was entered, and the parties instead continued to 

regard the Term Sheet as containing all “definitive” and “material” terms of their agreement.  Id.  The 

parties have consistently treated the Term Sheet as a binding and definitive agreement, including by 

amending it on several occasions (in respects not relevant to the issues raised here).   
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were limited to grain traffic, but enabled KCSR to participate (as MKT could before it) in all 

possible movements of grain via Kansas City:  grain shipments originating in Kansas City itself, 

grain shipments originating on the lines north of Kansas City (the “North End”) to which UP 

granted KCSR haulage rights, and all other interline grain traffic that KCSR could handle 

between Kansas City and points south, including (via the South End rights) to Houston and 

Beaumont.3  As of its acquisition by UP in 1988, MKT connected at Kansas City with several 

grain-hauling carriers other than UP that served territory north and east of Kansas City, including 

BN, CNW (now part of  UP), Soo Line (now part of CPKC), and the Chicago, Missouri & 

Western (“CMW”).4  Through the Term Sheet, KCSR acquired rights to originate grain itself on 

the North End rights (serving Omaha/Council Bluffs and other origin points) and inherited 

MKT’s ability to haul all other grain received at Kansas City from other carriers to the ports of 

Houston and Galveston reached via the South End rights. 

KCSR has used those rights over the ensuing 35 years, albeit somewhat sporadically.  As 

KCSR grew, particularly through its acquisition of the concession in Mexico, it focused on 

longer-haul opportunities for movement of grain it could originate itself (including via the North 

End rights) to destinations in the United States and Mexico.  In the aftermath of KCSR’s 

acquisition by CP, however, there has been renewed shipper interest in access to KCSR routes to 

Houston and Galveston for export grain shipments to take advantage of improvements in service 

via CP-KCSR routings made possible by the CP/KCS combination.5  

 
3
  The South End rights also could be used for the movement of traffic originated on KCSR and its 

affiliates south of Kansas City.  See Term Sheet § I.B.2 (Exh. A).   

4
  CMW had acquired Illinois Central Gulf’s lines between Kansas City and Chicago/St. Louis in 

1987.  CMW’s Kansas City-Springfield/St. Louis line later became Gateway Western Railway 

(“GWWR”), which was subsequently acquired by and merged into KCSR and is now part of CPKC.   

5
  Although KCSR is controlled by Canadian Pacific Kansas City Limited, which also controls Soo 

Line Railroad Company, both KCSR and Soo Line remain separate U.S. rail carriers.  Traffic originated 
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UP has not reacted well to this development.  When a major grain shipper directed a 

trainload of wheat to Houston via a CP-KCSR routing, UP objected, asserting that the CP/KCS 

transaction extinguished KCSR’s ability to use its haulage rights between Beaumont and 

Galveston/Houston.  KCSR comes before the Board to correct UP’s error and reassure shippers 

that they can continue to explore and potentially choose the option of CP-KCSR routings to 

Houston and Galveston for the movement of grain from the Upper Midwest to the Gulf.   

UP’s objection arose in the context of KCSR’s movement of a grain train originating at 

an elevator served by Soo Line in North Dakota that a CP grain shipper chose to route to KCSR 

at Kansas City for movement via KCSR to Houston (reached via KCSR’s South End rights over 

UP from Beaumont to Houston).  UP asserted that, with the CP/KCS transaction, such 

movements were no longer covered by the Term Sheet approved by the ICC.  When KCSR 

disagreed with that position, UP doubled down and served a notice of arbitration – despite the 

lack of an agreement to arbitrate the scope of the rights granted by the Term Sheet -- and 

contended even more sweepingly that KCSR’s South End rights do not allow it to handle any 

traffic received at Kansas City unless it was originated by KCSR itself on the North End rights.  

According to UP, traffic from CP/Soo origins north of Kansas City would have to move, if at all, 

via UP south of Kansas City (or perhaps via BNSF from nearby origin elevators to Houston and 

Galveston).  UP’s position would extinguish the ability of CP and KCSR – working together as 

part of CPKC – to offer shippers a new single-line option for grain traffic between the Upper 

Midwest (and Canada) and these important Gulf export ports. 

 
by CP/Soo and routed via Kansas City to KCSR thus continues to be interchanged between CP/Soo and 

KCSR even those that operational benefits from the single-system/single-line benefits associated with the 

CP/KCS combination.   
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UP’s actions are extraordinarily troubling.  UP has threatened to reject trains for similarly 

situated customers in the future on the cusp of the season in which grain customers need to line 

up purchase contracts and to book vessels.   

Board Order Enforcing Conditions.  KCS respectfully requests that the Board issue an 

order confirming (1) that UP may not unilaterally terminate a condition imposed by the ICC and 

(2) that the condition imposed on UP in the UP/MKT proceeding continues to ensure that KCSR 

retains the ability to use its haulage (or trackage) rights over UP to provide alternative routings 

for delivering grain to Houston and Galveston from all of the sources that MKT could have 

served prior to its acquisition by UP in 1988.  

Expedited Consideration.  Further, KCSR requests expedited consideration of this 

Petition to provide customers certainty when they are making sales and booking vessels in 

advance of the upcoming crop seasons.  Those activities must start before September.  KCSR 

looks forward to serving grain shippers on its lines and grain shippers that originate traffic on 

other railroads and competing vigorously with UP this Fall and into the future.  Delay in this 

matter would grant UP the anticompetitive victory it has already sought through self-help. 

In Section I of this Petition we explain in greater detail the origin of KCSR’s South End 

rights and why the Board has jurisdiction to enforce them in this proceeding.  In Section II we 

address UP’s recent conduct, which would eliminate shipper routing options that were carefully 

preserved by the ICC’s actions in UP/MKT.  In Section III, we explain why the Board should act 

expeditiously to confirm the continued validity of KCSR’s rights so that shippers can make plans 

for the upcoming harvest season. 
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I. KCSR’S SOUTH END RIGHTS WERE APPROVED BY THE ICC TO IMPLEMENT 
CONDITIONS IMPOSED TO REMEDY COMPETITIVE CONCERNS CREATED BY UP’S 
ACQUISITION OF MKT. 

Prior to 1988, MKT was well positioned to serve grain shippers moving grain from the 

Upper Midwest to the ports of Houston and Galveston, which MKT served.  As described in the 

Verified Statement of Jarad Farmer and Steve D. Simmons, MKT’s access to grain traffic at 

Kansas City included (a) MKT’s own direct access to grain originated at UP-served elevators in 

Council Bluffs, IA, Omaha and Lincoln, NE; and Atchison and Topeka, KS, using trackage 

rights which had been granted by UP as a condition of the ICC’s approval of UP’s acquisition of 

Missouri Pacific in 1982;6 (b) MKT’s ability to originate grain at elevators in Kansas City to 

which it had access via Kansas City Terminal Railway (of which MKT was a part owner prior to 

1988) and/or via reciprocal switching; and (c) MKT’s ability to receive grain traffic originated 

north and east of Kansas City by other carriers and interchanged with MKT in Kansas City.  As 

of 1988, those carriers included:  CNW, which originated grain throughout the Upper Midwest; 

Soo Line (part of the CP network), which likewise originated grain throughout the Upper 

Midwest and also connected with CP’s network in Canada; and CNW, which served grain 

elevators in Missouri and southern Illinois on former-ICG lines that later became the Gateway 

Western Railway.7   

The so-called North End rights that MKT possessed prior to 1988 flowed directly from 

the ICC’s previous effort to preserve competition in the 1982 UP/MP/WP proceeding.  The UP 

and MP networks competed to serve grain shippers in the region between Kansas City and 

 
6
  Union Pacific Corp., Pacific Rail System, Inc., Union Pacific R.R. – Control – Missouri Pacific 

Corp., Missouri Pacific R.R., 366 I.C.C. 459 (1982) (“UP/MP/WP”), aff’d sub nom. Southern Pacific 
Transportation Co. v. ICC, 736 F.2d 708 (D.C. Cir.1984), cert. denied, 469 U.S. 1208 (1985). 

7
  See Farmer/Simmons V.S. at ¶ 6. 
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Omaha/Council Bluffs.  MP had its own route to the Gulf, whereas UP interchanged at Kansas 

City with, among others, MKT.  “About 80 percent of MKT’s grain traffic to the Gulf 

terminate[d] at Houston or Galveston, the ports it serves directly.”  UP/MP/WP, 366 I.C.C. at 

570. 

The ICC acted to preserve competition by granting MKT access to grain shippers in the 

so-called “North End.”  The agency concluded that “MKT’s north-end trackage rights will 

enable MKT to establish itself as an effective competitor for traffic originating in 

Omaha/Council Bluffs, Lincoln, Atchison, and Topeka.  The presence of MKT as a new 

competitor at these points will alleviate the reduction in competition for traffic moving from 

those points to Kansas City and to Gulf ports.”  366 I.C.C. at 568; see also id. at 570 (MKT 

access would “prevent a loss of competitive rail-service options available to shippers at those points” 

since “grain shippers would be reluctant to specify a UP-Kansas City-MKT routing if a single 

system UP-MP routing is available”).   

Only six years later, UP sought to acquire MKT.  Understandably, the ICC was 

concerned about the elimination of the competition it had recently acted to preserve.  In its 

decision approving UP’s acquisition of MKT, issued in May 1988, the ICC explained the need 

for conditions to preserve MKT’s competitive role in grain shipments moving to Gulf ports: 

“[T]he consolidation of UPRR and MPRR removed a neutral connection for 
carriers operating between Kansas City and the Gulf States.  Therefore, a 
suitable replacement for MKT would have to operate in the Omaha/Council 
Bluffs-Kansas City corridor, with a further ability to move the grain traffic 
originating in this area to the Gulf.” 8 

The ICC conditioned its approval on, among other things, “a grant of trackage rights to ATSF, 

KCS or SP in the North End, as described in the decision.”  The ICC added that, “if KCS was 

 
8
  UP/MKT Approval, 4 I.C.C.2d at 456 (emphasis added). 
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granted north-end rights, it would require additional trackage rights from applicants to permit 

movement of grain between Beaumont and Houston/Galveston in order to provide a fully 

competitive service on north-end grain shipments.”9  UP chose to implement this condition by 

granting both North End and South End rights to KCSR. 

A. The Term Sheet Negotiated between UP and KCS Gave KCS “South End” 
Rights in Connection with All Possible Sources of Grain Traffic via Kansas 
City, Replicating MKT’s Pre-Merger Capabilities 

KCSR was known to be “a less experienced grain carrier” than either ATSF or SP, which 

were bigger and stronger competitors.10  KCSR also was not a complete substitute for MKT 

because it did not have rights to reach the ports of Houston and Galveston served by MKT.  

KCSR’s network ended at Beaumont.  The ICC was aware of this issue,11 and as noted above 

had specifically instructed UP that, if it chose to implement the North End condition by granting 

rights to KCSR, UP would need to grant KCSR additional South End trackage rights enabling 

KCSR to move grain between Beaumont and Houston/Galveston.   

Before UP consummated its acquisition of MKT, it negotiated the Term Sheet with 

KCSR and sought ICC approval of the Term Sheet as appropriately implementing the condition 

imposed in the Approval Decision.  Through the Term Sheet, KCSR obtained rights to originate 

grain using the North End rights (serving Omaha/Council Bluffs and other origin points) and 

KCSR also inherited MKT’s ability to move that grain – as well as other grain that KCSR might 

 
9
  Id. (emphasis added).  
10

  Id. (“The fact that KCS is a less experienced grain carrier than MKT, ATSF, and SP is a 

drawback, and because it has no other grain collecting points in the Midwest, KCS will be very dependent 

on north-end traffic to make these operations work.”). 

11
  The ICC observed that “KCS does not serve the same Gulf ports and Texas markets as MKT.  It 

serves neither Houston/Galveston nor San Antonio.  Service to Houston would involve a further grant of 

trackage rights, between Beaumont and Houston.”  Id. 
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originate or receive at Kansas City – to the ports of Houston and Galveston using the new South 

End rights that the ICC had required.   

The Term Sheet thus grants KCSR rights to serve grain shippers in the North End and 

also grants rights enabling KCSR to move grain traffic over UP’s lines between Beaumont and 

Houston/Galveston, with the scope of those rights defined as follows: 

“Grain traffic, as defined in Section I.B.1. [i.e., as to commodities], above, 
originating or received in interchange on KCS’ North End rights as well as grain 
traffic interchanged to KCS at Kansas City, and grain traffic originated by KCS 
at or south of Kansas City shall be eligible to move via the haulage rights.” 

Term Sheet, § I.B.2 (Exh. A) (emphasis added).12   

These North End and South End rights were initially effectuated via a grant of haulage 

rights, with UP acting “as agent for KCS” and (in the case of the South End rights) handling 

“KCS’ traffic moving between Beaumont, TX, on the one hand, and Houston and Galveston, 

TX, on the other, in exchange for [a specified] per car charge.”  Id.  But UP also granted – and 

the ICC approved – a permanent right on KCSR’s part to convert any of the North End or South 

End haulage rights into trackage rights allowing KCSR to operate over UP trackage using its 

own crews.  Term Sheet § XV (Exh. A).13 

In short, the Term Sheet provides KCS the right (via haulage or trackage rights) to move 

from Beaumont, TX, to Houston/Galveston three categories of grain traffic moving via Kansas 

City:  

 
12

  As to permitted commodities, the South End rights are limited to the movement of “grain traffic 

(STCC 01-13, 01-14, plus soybean meal STCC 20-923 and flour STCC 20-411).”  Term Sheet § I.B.1. 

(Exh. A). 

13
  The option to convert haulage rights to trackage rights “may be exercised on any specific track 

segment.”  Id.  The ICC expressly stated that its “order approving the UP–KCS agreement specifically 

encompasses KCS' right, should it elect to operate over the affected lines under trackage rights, to man 

the trackage rights trains with its own crews.”  UP/MKT KCSR Approval at *4. 
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(1) “[g]rain traffic . . . originating or received in interchange on KCS’ North End 

rights;” 

(2) “grain traffic interchanged to KCS at Kansas City;” and  

(3) “grain traffic originated by KCS at or south of Kansas City.”   

As shown in the Figure 1 maps on the next page (reproduced from the Farmer/Simmons 

V.S.), these South End rights enabled KCSR to step into the shoes of MKT to provide 

competitive routing options for grain customers for each category of grain traffic that MKT 

could have moved prior to 1988:  traffic MKT originated using its North End rights, traffic MKT 

could originate at Kansas City, and traffic that MKT could receive in interchange at Kansas City.
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FIGURE 1 
MAPS SHOWING HOW SCOPE OF KCSR SOUTH END RIGHTS REPLICATED MKT ABILITY TO DELIVER GRAIN TO HOUSTON/GALVESTON FROM 

POINTS AT AND BEYOND KANSAS CITY 
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B. The ICC Approved the Term Sheet Negotiated Between UP and KCSR and 
the Rights Granted Therein as a Condition of Approval of UP’s Acquisition 
of MKT.  

On July 25, 1988, UP submitted the Term Sheet to the ICC for its approval, recognizing 

that the rights granted to KCSR therein would become binding conditions of the UP/MKT 

merger approval.  UP sought expedited approval of the Term Sheet “in order that they may 

consummate their merger on August 12, 1988.”14  UP’s request for approval of the Term Sheet 

expressly noted that it was conveying to KCSR both rights to access North End grain origin 

points as well as rights to move traffic between Beaumont and Houston/Galveston (in the South 

End) that were not limited to traffic originated via the North End rights.  As UP explained, 

KCSR was being granted the right to “move ‘North End’ grain traffic, and certain other limited 

traffic [i.e., grain] between Beaumont and Houston/Galveston.”15 

The ICC approved the Term Sheet in August 1988.  It found that the rights granted in the 

Term Sheet were “consistent with the public interest” and “satisf[ied] the condition imposed 

upon our approval of the UP-MKT consolidation.”16  As described by the ICC, the “agreement 

extends to all north-end points whose inclusion we required, and it provides for KCS grain 

service to Houston and Galveston, as we indicated would be necessary if UP chose to negotiate 

with KCS.”17  Further, the ICC made clear that it understood that KCSR’s use of the South End 

rights would not be limited to traffic that had previously made use of the North End rights.  The 

ICC was explicit that, “[i]n addition, KCS could establish joint rates for KCS north-end and 

 
14

  UP/MKT Submission of Term Sheet to ICC at 2 (Exh. B).   

15
  Id. at 3 (emphasis added) (Exh. B).   

16
  UP/MKT KCSR Approval at *4. 

17
  UP/MKT KCSR Approval at *3 (emphasis added).   
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other grain traffic moving between Beaumont and Houston/Galveston, TX.”18  And the ICC 

expressly noted that KCSR would “have the right to substitute trackage rights for [its] haulage 

rights at any time,” including rights “extend[ing] between: … (5) Beaumont and Houston; and 

(6) Houston and Galveston.”  Id. at *1. 

II. UP HAS UNILATERALLY DECIDED TO IGNORE THE SOUTH END RIGHTS IT ASKED THE 
ICC TO IMPOSE AS A CONDITION OF ITS MERGER APPROVAL, THEREBY 
EXTINGUISHING SHIPPER ROUTING OPTIONS.	

On March 15, 2023, the Board approved CP’s exercise of control of KCSR.19  That 

transaction was consummated on April 14, 2023, creating the new CPKC (with CP and KCS 

remaining as separate operating companies).  Among the benefits of the transaction was the 

availability of improved single-line service on routes connecting CP’s network north of Kansas 

City with KCSR’s network south of Kansas City, providing more effective competitive 

alternatives to pre-existing single-line routes of BNSF and UP.”20   

As the Board is aware, UP fought the CP/KCS transaction at nearly every turn, 

continuing through its petition for review of the March 15 decision in the court of appeals.  UP 

has also taken steps in the marketplace to blunt or match CPKC competitive initiatives, including 

its cancellation of CP’s participation in the EMP container pool program, and its subsequent 

announcement (with CN) of new “Falcon Premium Intermodal Service” between Canada and 

Mexico (reached via UP’s partially-owned affiliate FXE).    

UP’s efforts to thwart competition from CPKC has also extended to grain markets, as 

reflected in UP’s recent assertion that KCSR’s participation in the CP/KCS transaction has 

 
18

  Id.  The Term Sheet was later amended in July 1994 (in ways that are not relevant here) in a 

Settlement Agreement entered into between KCS and UP in connection with the UP control proceeding 

for CNW. 

19
  CP/KCS, Finance Docket No. 36500 (STB Decision No. 35, served Mar. 15, 2023).   

20
  Id. at 23. 
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sacrificed KCSR’s ability to use its South End rights for traffic delivered to Kansas City via the 

CP network.   

A. UP Is Seeking to Eliminate Pre-Existing Shipper Routing Options by 
Claiming that KCSR’s South End Rights Cannot Be Used to Handle Traffic 
Delivered to Kansas City Via the CP Network. 

In late April 2023, immediately following CP’s exercise of control of KCSR, a major 

grain shipper approached CP regarding transportation of grain from a CP-served elevator in 

North Dakota, to a terminal elevator in the Port of Houston.  For this specific movement, CPKC 

provided the shipper with the option to move the traffic via a CP-UP interline route, with 

interchange at Kansas City, or via a CP-KCSR route, also via Kansas City.  The shipper chose 

the latter, which required KCSR to exercise its South End rights over UP between Beaumont and 

Houston.21   

While this grain train was in motion toward Houston, UP objected to KCSR’s proposed 

use of the South End rights for this traffic, stating that it would not allow CPKC to make use of 

KCSR’s haulage rights for traffic originating on CP lines north of Kansas City, on the theory that 

such traffic is no longer interchanged at Kansas City because CPKC now operates as a 

commonly-controlled system. 22  UP ultimately accepted the train at Beaumont, characterizing it 

as a routing “mistake,” but in the process UP made clear that UP asserted that CP would 

henceforth need to deliver any grain originated at CP/Soo-served elevators to UP at Kansas City 

so that UP could haul the grain to Houston or Galveston and participate in the line-haul rate for 

this traffic, eliminating the competitive independence of a CP-KCSR option.   

 
21

  Farmer/Simmons V.S. at ¶ 23.   

22
  Id. at ¶ 24; Farmer/Simmons Exh. 1 (email from David Hughes to Adolph Gameiro (May 2, 

2023)). 
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CPKC representatives disagreed with UP’s position and sought assurances from UP that 

it would abide by the conditions imposed on it by the ICC in the UP/MKT proceeding.  Adolph 

Gameiro, CPKC’s Managing Director, Interline & Network Strategy, wrote David Hughes of 

UP:   

“The 1988 haulage agreement was entered pursuant to a condition imposed by 
the Interstate Commerce Commission in the Union Pacific-MKT merger.  Just 
as UP has articulated that it expects CP and KCSR to adhere to conditions 
imposed on CP’s control of the Kansas City Southern family of companies, so 
CP and KCSR expect UP to adhere to conditions imposed on and agreements 
derived from UP's past mergers.   
 
“Please confirm immediately that UP will adhere to its obligations under the 
1988 haulage agreement and will move the above-referenced train to destination 
in Houston under the 1988 haulage agreement.”23 

UP refused to provide the requested confirmation.  Instead, it sought arbitration establishing that 

KCSR did not have the right to move traffic such as the recent shipper’s using the South End 

rights.24   

UP’s Demand for Arbitration appeared to abandon (sensibly) the “commonly controlled 

system” position but substituted an even bolder and more sweeping proposition, asserting that 

KCSR never had any right to use the South End rights for traffic interchanged at Kansas City 

except for traffic that KCSR itself brought to Kansas City via the North End rights.  As that 

Demand asserted, KCSR’s South End rights were limited to two categories: 

 
23

  Id. at ¶ 27, Farmer/Simmons Exh. 3 (email from Adolph Gameiro to David Hughes (May 2, 

2023)). 

24
  UP’s May 26, 2023 Demand for Arbitration is Exhibit D hereto.   
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“Pursuant to the express terms of the Term Sheet, UP’s agreement to haul grain 
traffic under the South End Rights (pursuant to certain appliable restrictions) is 
limited to grain traffic:  

• “Originated or received in interchange on CPKC’s North End Rights and 
interchanged to CPKC at Kansas City; or  
 

• “Originated by CPKC at or south of Kansas City  

“CPKC traffic originating in North Dakota is not originated or received on the 
North End Rights and interchanged to CPKC at Kansas City and is not 
originated by CPKC at or south of Kansas City.  As such, UP is not required to 
haul CPKC traffic originating in North Dakota.” 25 

In response to UP’s Arbitration Demand, KCSR explained to UP that the Term Sheet does not 

reflect an agreement to arbitrate disputes regarding the scope of KCSR’s rights.26  Instead, in 

accord with the Board’s authority to interpret and enforce merger conditions and the adverse 

implications of UP’s position for the public interest, KCSR brings this dispute before the Board 

for prompt resolution.   

B. UP’s Position Is Inconsistent with the KCSR Rights Imposed by the ICC as a 
Condition of UP’s Acquisition of MKT. 

UP’s position regarding the scope of KCSR’s South End rights is inconsistent with the 

condition imposed on UP in UP/MKT.   

First, traffic of the kind UP asserts may no longer be moved via the KCSR haulage rights 

falls squarely within the three categories of traffic that MKT could handle prior to 1988, and for 

which the Term Sheet gave KCSR rights to preserve routing options independent of UP upon 

 
25

  UP Demand for Arbitration at 2 (Exh. D). 

26
  See Letter from John Scheib (counsel for KCSR) to Allison Gutierrez (counsel for UP) (June 9, 

2023) (Exhibit E hereto).  As KCSR explained to UP, only two provisions of the Term Sheet are subject 

to arbitration – Sections X.B and XV.F.2 – each of which specifically identifies an issue to be determined 

by arbitration. Section XI, which UP’s arbitration demand referenced, addresses procedures for arbitration 

as to the discrete issues the parties agreed to arbitrate; it is not a general agreement to arbitrate other 

disputes that may arise under or relate to the Term Sheet.  Were Section XI a generally applicable 

arbitration clause, the references to arbitration in Sections X.B and XV.F.2 would be superfluous. 
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UP’s acquisition of MKT; namely, grain traffic interchanged between KCSR and other railroads 

at Kansas City.  The fact that KCSR is now commonly controlled with CP/Soo Line does not – 

and should not – mean that the option of a KCSR route to Houston/Galveston suddenly becomes 

less important to shippers served by CP/Soo lines north of Kanas City.  Indeed, when the issue of 

KCSR’s South End rights came up in the CP/KCS proceeding,27 Applicants made clear that 

“there is nothing in this merger which would diminish these rights and should they become 

economically advantageous, CPKC may exercise them.”28    

Second, as a formal matter, CP and KCSR remain separate rail carriers, and thus – 

contrary to UP’s position – there continues to be an “interchange” at Kansas City for traffic 

moving between them.  Although this interchange now exists on paper only, as CPKC is moving 

to make the movement of traffic across the network seamless from the perspective of its 

customers, it is an interchange nonetheless.  In the case of the recent movement of grain that UP 

objected to in May, both CP and KCSR were shown in the routing on the revenue waybill.29   

Third, UP’s attempt to shrink KCSR’s South End rights into two instead of three 

categories by reading out of existence KCSR’s ability to use those rights for traffic delivered to 

KCSR at Kansas City by other carriers – including CP/Soo – with KCSR at Kansas City other 

than North End traffic ignores the plain text of the Term Sheet.  The text of the Term Sheet very 

clearly expressed the three categories of traffic that would be eligible for movement via the 

 
27

  Texas International Terminals sought conditions in the CP/KCS proceeding requiring CPKC to 

market its access to Galveston more aggressively.  Brief of Texas International Terminals Ltd., CP/KCS, 

Finance Docket No. 36500 (filed Oct. 21, 2022). 

28
  CP/KCS, Finance Docket No. 36500, Applicants’ Response to Comments and Requests for 

Conditions, Opposition to Responsive Applications, and Rebuttal in Support of the Application, Vol. 2 

CP-53/KCS-39), Naatz R.V.S. ¶ 117 (filed July 12, 2022) (excerpts are Exhibit C hereto). 

29
  Farmer/Simmons V.S. at ¶ 25, Farmer /Simmons Exh. 2 (revenue waybill showing CP-Kansas 

City-KCSR routing). 
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South End rights so as to enable KCSR to step into the shoes of MKT for grain movements to 

Houston and Galveston.  As a reminder, the Term Sheet defines the scope of the South End 

rights as follows: 

“Grain traffic, as defined in Section I.B.1., above, [1] originating or received in 
interchange on KCS’ North End rights as well as [2] grain traffic interchanged 
to KCS at Kansas City, and [3] grain traffic originated by KCS at or south of 
Kansas City shall be eligible to move via the haulage rights.” 

UP has expressly acknowledged the existence of the second category, as set forth in Mr. Hughes’ 

email of May 2, 2023, where he states that: 

“Allowable origin locations under this agreement include[s]: … 
 
• “Traffic interchange in Kansas City to CPKC from another Class 1 

carrier (this does not allow for a CP to CPKC interchange)”30  

Although KCSR obviously disagrees with UP’s position that a CP-KCSR interchange is 

excluded from the scope of the Term Sheet, UP plainly acknowledges that KCSR may use its 

South End rights to move traffic received in interchange at Kansas City even when that traffic 

did not originate on KCSR’s North End rights.   

Had the parties intended otherwise – limiting the South End rights to Category [1] 

(movements “originating or received in interchange on KCS’s North End rights”) and [3] (traffic 

“originated by KCS at or south of Kansas City”) – they would not have repeated the words 

“grain traffic” and they would not have referred to traffic being “interchanged” to KCSR at 

Kansas City, since the traffic would already be in KCSR’s account on the North End.  Had the 

parties intended UP’s imagined meaning, the provision would have been written very differently, 

 
30

  Farmer/Simmons V.S. at ¶ 24, Farmer/Simmons Exh. 1 (email from David Hughes to Adolph 

Gameiro (May 2, 2023)). 
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in line with UP’s recent correspondence, to state (with additions and deletions from actual Term 

Sheet shown in bold red text):  

“[g]rain traffic . . . [1] originating or received in interchange on KCS’ North 
End rights as well as [2] grain traffic interchanged [and delivered] to KCS at 
Kansas City, and [23] grain traffic originated by KCS at or south of Kansas City 
shall be eligible to move via the haulage rights.” 

But this is not what the Term Sheet provides.   

Finally, and no less importantly, UP’s suggestion that KCSR’s South End rights 

somehow shrunk by virtue of the CP/KCS combination is directly counter to the well-recognized 

principle that Board-approved trackage rights cannot be discontinued or abandoned absent a 

Board order finding that such a discontinuance is in the public interest.  Instead, “trackage rights 

agreements remain in effect and cannot be discontinued until [the Board] authorize[s] their 

discontinuance or approve[s] a new agreement.”31  In 1988 the Board approved a grant of 

trackage rights to KCSR permitting KCSR to handle grain traffic originated on CP/Soo lines 

(and lines of other railroads north and east of Kansas City) over UP trackage between Beaumont 

and Houston/Galveston.  Neither UP nor any other party has sought to have the right to move 

such traffic discontinued, and those rights necessarily remain in full force. 

At bottom, UP’s position would vitiate the condition imposed by the ICC to enable 

KCSR to preserve MKT’s role as a link between Kansas City (and the North End) and 

Houston/Galveston for Gulf-bound grain traffic.  UP’s actions here are particularly ironic given 

 
31

  North Carolina R.R. – Petition to Set Trackage Compensation & Other Terms & Conditions – 
Norfolk Southern Ry., Norfolk & Western Ry., & Atlantic & East Carolina Ry., Finance Docket No. 

33134 (STB served May 29, 1997) at 3 (citing Thompson v. Texas Mexican Ry., 328 U.S. 134, 147-50 

(1946)). 
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UP’s repeated claims in the CP/KCS proceeding about the importance of preserving shipper 

routing options (which the Board’s conditions in that case achieved).32   

C. The Board Has Inherent Authority to Issue an Order Clarifying that 
KCSR’s South End Rights Survive the CP/KCS Transaction. 

The Board has long held the power to issue orders to clarify or enforce merger 

conditions.  See 49 U.S.C. 11327 (“When cause exists, the Board may make appropriate orders 

supplemental to an order made in a proceeding under sections 11322 through 11326 of this 

title.”).  As the Board has made clear in such proceedings, “notwithstanding the conclusion of the 

formal oversight process, we remain available – into the indefinite future – to consider and 

promptly resolve any disputes of general applicability . . . or other issues relating to the parties' 

compliance with the conditions we imposed.”33  The Board has repeatedly discharged this 

responsibility.  For example, on several occasions the Board clarified and enforced the 

conditions it imposed in UP/SP that granted BNSF rights to access certain shippers.34  When the 

Board exercised its authority to clarify and enforce those conditions in 2017, it explained:  

“It is the Board’s responsibility to determine whether the conditions it has 
imposed in merger proceedings are being properly implemented in a manner 
consistent with the public policy underlying those conditions.  Here, the joint 
petition raises important issues related to the preservation of pre-merger rail 
competition.  In addition, no material facts appear to be in dispute.  Given the 
particular facts and circumstances asserted in both the joint petition and the 
earlier, related exemption proceeding, the Board will exercise its discretion to 
resolve this matter itself and will not refer this dispute to arbitration.”35 

 
32

  See, e.g., CP/KCS, Finance Docket No. 36500, Union Pacific Railroad Company’s Reply Brief  

(filed Oct. 21, 2022) at 14-28.  

33
  Union Pacific Corp., et al. – Control & Merger – Southern Pacific Corp., et al. (General 

Oversight), Decision No. 21, 5 S.T.B. 1173, 1178 (2001). 
34

  E.g., UP/SP, Finance Docket No. 32760 (STB Decision No. 88, served Mar. 21, 2000). 

35
  UP/SP, Finance Docket No. 32760 (STB Decision No. 108, served May. 5, 2017), at 3. 
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In short, the Board has lived up to its prior statements that “[t]he Board takes seriously 

the conditions it has imposed on mergers, and if a merger condition is violated, the Board will 

take appropriate action.”36   

The Board also has inherent authority to interpret and enforce trackage rights terms that it 

has imposed and/or approved.  The Board has exercised that authority on numerous occasions,37 

and that authority has been invoked by UP as recently as this year.38  

III. THE BOARD SHOULD ENTER AN ORDER EXPEDITIOUSLY SO THAT CUSTOMERS CAN 
PREPARE FOR THE UPCOMING GRAIN SHIPPING SEASON WITH KNOWLEDGE OF THEIR 
ROUTING OPTIONS. 

UP’s attempt to extinguish KCSR routing options threatens imminent and irreparable 

harm to grain customers who need to know their transportation options in advance of this fall’s 

harvest.  CP and KCSR have already received requests from a customer that would like to ship 

this year to the Houston/Galveston area using a CP-KCSR route that depends on the South End 

rights.  Like customers generally, that customer needs certainty both that its freight will move 

unimpeded by UP and that the economics of the move – i.e., KCSR’s ability to use its haulage 

rights rather than including UP in the line haul rate between Kansas City and 

 
36

  Union Pacific R.R. – Abandonment Exemption – In LaFourche Parish, LA, AB 33 (Sub-No. 

277X) (STB served June 19, 2013) at 6-7. 

37
  See, e.g., New England Central R.R. – Trackage Rights Terms & Conditions – Pan Am Southern 

LLC, Finance Docket No. 31250 (Sub-No. 1) (STB served Dec. 23, 2014) at 5 (“We find that NECR is 

violating the TO [terms approved/imposed by STB] established in [prior Board proceeding] by imposing 

improper conditions on PAS’s operations that negatively impact the ability of PAS to serve its customers.  

Section 5.1 of the TO requires that PAS and NECR trains must be ‘operated without prejudice or 

partiality’ to either party, in a way that ‘will result in the most economical and efficient manner of 

movement of all traffic.’  Both of the conditions at issue violate this provision of the TO.”). 
38

  See Atchison, Topeka & Santa Fe Ry. – Operating Rights – Southern Pacific Transportation Co., 
Finance Docket No. 22218 (STB served May 15, 2023) (establishing proceeding in response to UP 

petition to reopen in order to revise conditions prescribed by ICC). 
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Houston/Galveston) – will not be disrupted by UP’s refusal to recognize the continued validity of 

KCSR’s South End rights.39   

KCSR and its shippers need that confirmation very soon in order for the CP-KCSR 

option to be meaningfully available to support transportation during the upcoming harvest.  The 

crop year for grain and soybeans is rapidly approaching and grain customers need to make sales 

and book vessels 45-60 days in advance of anticipated shipping dates.  Accordingly, in order for 

shippers to meaningfully consider CP-KCSR routes to Houston/Galveston, they must have 

confidence in the availability of that option by the middle of September.40 

KCSR understands that UP has a right to respond to this Petition, and must do so within 

20 days (by August 21).  KCSR commits that it would submit any rebuttal comments addressing 

unanticipated arguments by UP within ten days (by August 31).  KCSR respectfully requests that 

the Board issue a decision resolving this issue in KCSR’s favor no later than mid-September, so 

as to avoid a situation where the uncertainty created by UP’s unilateral actions renouncing its 

obligations would be sufficient to extinguish the value of KCSR’s rights – and associated shipper 

routing options – during the upcoming harvest season.  Such an order would fulfill the condition 

imposed by the ICC in UP/MKT; avoid irreparable harm to rail shippers, competition, and the 

public interest; and cause no harm to UP, which agreed to the South End rights and has lived 

with them for 35 years.  

CONCLUSION 

For the foregoing reasons, KCSR respectfully requests that the Board order that UP to 

abide by the express language of the Term Sheet and handle in haulage service grain traffic 

 
39

  Farmer/Simmons V.S. at ¶ 29.   

40
  Id. at ¶¶ 30-31. 
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delivered to KCSR at Kansas City by CP and other carriers.  UP should not be permitted to 

extinguish unilaterally competition that the ICC preserved as a precondition to approving UP’s 

prior mergers.  KCSR looks forward to using the full measure of its rights to serve grain shippers 

in competition with UP and BNSF.   

Respectfully submitted, 
 

 
 
 
Jeffrey J. Ellis 

 
 
                                                         
John M. Scheib 
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Dated:  August 1, 2023 
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CERTIFICATE OF SERVICE 

 I hereby certify that I have served by email a true and correct copy of the foregoing on 

all parties to this proceeding, or their attorney of record, as follows:  

Ms. Allison Gutierrez, Esq. 
Union Pacific Railroad Company 
1400 Douglas Street, Room 1580 
Omaha, NE 68179 
alison.gutierrez@up.com 
 

on this 1st day of August, 2023. 

 

 

       __________________________ 
John M. Scheib 
Gentry Locke Attorneys 
101 West Main Street 
Norfolk, VA 23510 
757-916-3511 
 
Attorney for The Kansas City Southern 

Railway Company 
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UNION PACIFIC CORP., UNION PACIFIC R.R. & MISSOURI PACIFIC R.R. – 
CONTROL – MISSOURI-KANSAS-TEXAS R.R., ET AL. 

Finance Docket No. 30800 

THE KANSAS CITY SOUTHERN RY. – TRACKAGE RIGHTS – OVER MISSOURI-
KANSAS-TEXAS R.R. 

Finance Docket No. 30800 (Sub-No. 22) 

________________________________________________ 
 
 

VERIFIED STATEMENT OF JARAD FARMER AND STEVE D. SIMMONS 
 
 

1. I am Jarad Farmer, Managing Director of grain sales at CPKC.  Since April 2023, 

I have had responsibility at CPKC for marketing and sales of agricultural commodities including 

grain and soybeans. 

2. My name is Steve D. Simmons. I am Director of Border and Interline Operations 

for The Kansas City Southern Railway Company ("KCSR").  I have held several positions at 

KCSR since 2010, including Director of Border and Interline Operations and Senior Manager of 

Network Planning.  In those capacities I have become familiar with KCSR’s rights to haul grain 

to destinations in Houston and Galveston reached via the haulage (and trackage) rights discussed 

in this Statement.   

3. We are submitting this statement to explain how the recent actions of Union 

Pacific Railroad Company (“UP”) are inconsistent with the obligations imposed on it by the 

Interstate Commerce Commission (“ICC”) when the ICC approved UP’s acquisition of 
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Missouri-Kansas-Texas Railroad Company (“MKT”) and the adverse impacts that shippers of 

grain will suffer if UP is not required to honor those obligations.   

4. UP asserts that KCSR is not allowed to use the so-called “South End” haulage 

rights (convertible into trackage rights) that were granted to KCSR in 1988 and imposed as a 

condition of the UP/MKT proceeding for traffic delivered to KCSR at Kansas City via lines that 

are now part of the CPKC network.  UP is wrong.  Its position would shut down shipper routing 

options that have existed since long before 1988 – both when MKT was independent of UP and 

in the aftermath of the UP/MKT transaction when KCSR stepped into MKT’s shoes.  

The South End Rights Preserved MKT’s Pre-1988 Role in Grain Transportation to the Gulf 

5. KCSR’s haulage rights (and potential trackage rights) between Beaumont and 

Houston/Galveston were granted by UP in 1988 when it acquired MKT, and those rights 

essentially replace MKT’s pre-1988 ability to take grain traffic from Kansas City (and points 

north and east) to Gulf ports.  MKT’s network at the time of the UP acquisition featured a line 

connecting Kansas City with Houston and Galveston, as shown on the map in Figure 1 below. 
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FIGURE 1 
MKT NETWORK AND GRAIN ACCESS PRIOR TO UP ACQUISITION 

[NOT ALL LINES SHOWN] 

 

6. MKT was well positioned to offer shippers of grain north and east of Kansas City 

with direct routings to the ports of Houston and Galveston, which MKT served.  MKT’s access 
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to grain traffic at Kansas City included (a) its own trackage rights to originate grain at UP-served 

elevators in Omaha, Lincoln, Council Bluffs, Atchison, and Topeka, which rights had been 

granted by UP as a condition of its acquisition of Missouri Pacific in 1982; (b) MKT’s ability to 

originate grain at elevators in Kansas City to which it had access via KCT and/or reciprocal 

switching; and (c) MKT’s ability to interchange grain traffic originated beyond Kansas City by 

other carriers and interchanged with MKT in Kansas City.  As of 1988, those carriers included:  

CNW, which originated grain throughout the Upper Midwest; Soo Line (part of the CP network), 

which likewise originated grain throughout the Upper Midwest and also connected with CP's 

network in Canada; and ICG, which served grain elevators in Missouri and southern Illinois on 

lines that later became the Gateway Western Railway.  These sources of grain traffic for MKT’s 

lines south of Kansas City are also shown on the map in Figure 1. 

7. When UP proposed to acquire MKT in 1988, just six years after granting MKT 

rights to originate grain in the “North End” to preserve competition that would have been lost 

when UP acquired MP, the ICC acted to preserve the competitive independence of MKT’s 

ability to access grain origins in the North End and haul grain via Kansas City to the key Gulf 

ports of Galveston and Houston.   

8. The focus of the ICC’s decision was naturally on the North End rights themselves, 

since UP’s acquisition would have eliminated head-to-head competition that had been preserved 

in the UP/MP/WP case.  But the determination that this competition needed to be preserved 

necessarily carried with it the preservation of MKT’s role as an independent route to the Gulf in 

competition with UP (and now BNSF).   

9. This is evidenced most clearly in the ICC’s discussion of the options that UP was 

given for preserving the North End rights:  it could convey them to ATSF or SP, both of which 
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connected Kansas City with both Houston and Galveston, and with those rights could have 

served all grain traffic that MKT could have served prior to the UP takeover (including 

unrestricted interchange at Kansas City).  Alternatively, UP could convey the North End rights to 

KCSR, but in that case UP would also need to grant KCSR the right to connect its network 

(which ended at Beaumont) with Houston and Galveston to similarly be able to serve the grain 

traffic that MKT could serve. 

10. UP opted to convey the North End rights to KCSR, perhaps because UP viewed 

KCSR as a relatively weaker grain rival as compared to ATSF and SP.  UP and KCSR negotiated 

a set of binding contractual terms, which is the “Term Sheet for UP/KCS Haulage/Joint Rate 

Agreement with Trackage Rights Option” (“Term Sheet”) attached to KCSR’s Petition as 

Exhibit A.   

11. The rights granted to KCS in the Term Sheet, which KCS negotiated for, enabled 

KCS to fully replicate MKT’s position as an independent rail route for grain traffic moving to the 

ports of Houston and Galveston.  At the “North End,” KCS received North End rights that MKT 

previously possessed, and at the so-called “South End” – i.e., between Beaumont and 

Houston/Galveston – KCSR received rights to move to Houston and Galveston all of the grain 

traffic that MKT could have served via Kansas City:  traffic originated on the North End rights; 

traffic originated at Kansas City, and traffic received from other carriers at the Kansas City 

gateway.   

12. Specifically, pursuant to Section I.B.2 of the Term Sheet, UP must provide 

haulage rights (and joint rates) for three categories of grain traffic between Beaumont, TX, and 

Houston/Galveston.  These rights are known as the “South End” rights.  Section I.B.2 provides:   

“UP agrees to use its best efforts to obtain any required operating authority 
necessary to implement haulage.  Upon securing required operating authority, 
if any, over HBT, KCS shall have the option to have UP act as agent for KCS 
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and UP shall handle KCS' traffic moving between Beaumont, TX, on the one 
hand, and Houston and Galveston, TX, on the other, in exchange for the per 
car charge specified in Exhibit B.  Grain traffic, as defined in Section I.B.1., 
above, originating or received in interchange on KCS’ North End rights as 
well as grain traffic interchanged to KCS at Kansas City, and grain traffic 
originated by KCS at or south of Kansas City shall be eligible to move via the 
haulage rights.”  (emphasis added). 

Term Sheet, Section I.B.2 (emphasis added).  Thus, the Term Sheet provides KCS the right to move 

three types of traffic from Beaumont, TX, to Houston/Galveston via the South End rights:  (1) 

“[g]rain traffic . . . originating or received in interchange on KCS’ North End rights”; (2) “grain 

traffic interchanged to KCS at Kansas City”; and (3) “grain traffic originated by KCS at or south of 

Kansas City.”   

13. This set of arrangements is depicted in Figure 2 below, which shows how KCSR’s 

rights served to replace MKT’s route for grain traffic moving between the Upper Midwest and 

Houston/Galveston.     
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FIGURE 2 
MAP DEPICTING KCSR RIGHTS GRANTED BY TERM SHEET 

KCSR REPLACES MKT GRAIN ROUTE TO BEAUMONT/GALVESTON 
[NOT ALL LINES SHOWN] 
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14. In short, the scope of KCSR’s South End rights encompassed all of the grain 

origins as to which, prior to 1988, MKT could have taken grain traffic south from Kansas City.  

The three categories listed in the Term Sheet allow those traffic flows to continue, with KCSR 

replacing MKT as a competitive alternative to the UP system.  In fact, with the routing to 

Beaumont and into Houston/Galveston from that direction, the trains moved under these rights 

traverse less of, and put less strain on, the Houston complex compared to routes used by UP and 

BNSF to move grain into Houston. 

15. On July 25, 1988, UP submitted those terms to the ICC for its approval, 

recognizing that they would become binding conditions of the UP/MKT merger approval.  UP 

indeed sought expedited approval of the Term Sheet “in order that they may consummate their 

merger on August 12, 1988.”  Finance Docket No. 30800, UP/MKT, Applicants’ Submission of 

“North-End” Agreement With KCS, and Request for Expedited Approval Thereof” (filed July 

25, 1988) at 2.  UP’s pleading submitting the Term Sheet to the ICC for approval is Exhibit B to 

the KCSR Petition.  

KCSR Has Used Its Term Sheet Rights to Handle All Categories of Pre-1988 MKT Grain 
Traffic via Kansas City  

16. In the years since the ICC imposed the KCSR rights granted in the Term Sheet as 

a condition to UP’s acquisition of MKT, KCSR has handled every category of grain traffic to 

which the Term Sheet applies – stepping into MKT’s shoes.  And, until recently, KCSR has 

exercised those rights in the Term Sheet without substantive objection from UP.  For example: 

“Grain traffic . . . originating or received in interchange on KCS’ North End rights” 

• In 2010, KCS moved corn for Cargill from Topeka, KS, to Houston using a 
combination of the North End haulage rights and the South End haulage rights. 
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“[G]rain traffic interchanged to KCS at Kansas City” 

• In September of 2022, a train combining cars moving wheat for a shipper at 
Slater, MO, moved to Houston on the South End rights.  UP accepted that train at 
Beaumont and moved it in haulage to destination in Houston.1  This was traffic 
that as of 1988 would have been interchanged with KCSR at Kansas City, because 
the KCSR line east of Kansas City was not acquired by KCSR until 2001 as part 
of KCSR’s combination with Gateway Western.  

• In February 2023, KCSR ran unit train carrying wheat from a shipper at  
Marshall, MO to Beaumont, which UP delivered to the Port of Houston via 
KCSR’s South End rights.  The KCSR team provided local UP operators in the 
joint dispatch center at Spring, TX, which runs the Houston terminal, 24-hours 
advance notice of the arrival of the train.2 

“[G]rain traffic originated by KCS at or south of Kansas City.”   

• In 2011, KCS moved grain for a shipper from a KCS-served elevator in Kansas 
City, MO, to Galveston using the South End rights. 

17. Thus, KCSR has used the rights granted to it to support competitive routing 

options for grain shippers in the Upper Midwest and grain receivers served by destination 

elevators in Houston and Galveston.  These routing options foster competition in at least three 

dimensions:  (a) KCSR has been able to compete head-to-head against UP (and BNSF) for grain 

originated at the North End origins reached via the UP haulage rights and at Kansas City, both to 

destinations served by the South End rights and to other KCS destinations, including in Mexico; 

(b) KCSR’s ability to reach Houston/Galveston via South End Haulage has preserved interline 

options independent of UP (and BNSF) to those destinations for shippers north and east of 

Kansas City (previously served by CP/Soo Line and ICG, and now by parts of the CPKC 

 
1
  Unlike a later move, this haulage train was not delayed on account of electronic data interchange 

issues because the conveyed information showed the train moving operationally to UP at Beaumont –

specifically, “BMONTUP” (Beaumont UP) – rather than showing as “KCS”, which would have 

suggested KCS operating over UP trackage.   

2
  The train was delayed because of an error in electronic data exchange (“EDI”) of information on 

the train, but the train moved once the EDI error was corrected.   
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system); and (c) these interline routes support competition against BNSF and UP single-line 

routes to the Gulf and also provide an alternative outlet (not dependent on UP) for Upper 

Midwest grain originated by CP moving via CP-UP interline routes to the Pacific Northwest – 

essentially providing grain customers geographic competition to ensure reasonable pricing and 

service. 

The CP/KCS Transaction Has Generated Increased Interest in Shipping Grain to Houston 
and Galveston Via KCSR’s South End  

18. While KCSR was an independent railroad, unaffiliated with any carrier north of 

Kansas City, KCSR worked hard to grow its grain transportation franchise.  KCSR was 

successful in attracting significant volumes of traffic from origins served by the North End rights 

(and an agreement with BNSF providing alternative access to those same origins) and on former-

GWWR lines east of Kansas City,  

19. The predominance of this traffic moved via KCSR long-haul routes to 

destinations in Mexico. KCSR as an independent company had to make choices about how to use 

its resources.  It spent years developing and growing traffic to Mexico in part because it was the 

most efficient use of assets like railcars.  One of the reasons why KCSR’s use of the South End 

rights was not extensive was because grain moving from Upper Midwest origins  to Houston or 

Galveston via those rights would have to be handled by three railroads – KCSR’s interchange 

partner north of Kansas City, KCSR between Kansas City and Beaumont, and UP (as the haulage 

provider) from Beaumont to Houston/Galveston.  This made the KCSR routing relatively less 

efficient and more costly as compared with single-line hauls from Upper Midwest origins via the  

BNSF or UP networks.  In addition, as noted above, with its acquisition of the Mexican 

concession, KCS made the strategic decision to focus its efforts on grain traffic destined to 

Mexico, where it was a successful competitor.  
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20. CP’s acquisition of KCSR – with the Board’s approval – brought KCSR into the 

commonly-controlled CPKC network and enabled CPKC to offer the kinds of single-line 

services that coordination of carriers in a single corporate family makes possible.3  Shippers have 

responded favorably to this development, including grain shippers who can benefit from KCSR’s 

ability to haul CP-originated grain from origins in the Upper Midwest to destination elevators in 

Houston and Galveston.   

21. And CPKC has eagerly embraced these opportunities.  As Mike Naatz testified in 

the CP/KCS proceeding, although KCSR had not actively marketed the movement of grain to 

Houston and Galveston via the South End rights, “there is nothing in this merger which would 

diminish these rights and should they become economically advantageous, CPKC may exercise 

them.”4 

22. The use of KCSR’s South End rights has indeed now become “economically 

advantageous,” and shippers are eager to take advantage of CPKC’s offerings that they make 

possible.  Customers have been approaching us to move grain into Houston and Galveston.  

KCSR has sought to use those rights again.  Unfortunately, UP has not responded favorably to 

this development.  As we explain below, UP has made clear that it will not allow KCSR to use 

its South End rights for traffic received from CP origins north of Kansas City.  If allowed to 

stand, that position would extinguish rights that were granted to KCSR to preserve competition 

 
3
  The U.S. carrier components of the CPKC network (e.g., Soo Line Railroad Company and 

KCSR) remain separate companies and separate carriers, and thus continue to interchange traffic at 

Kansas City, albeit as part of a single, commonly-controlled system.  CPKC refers to the corporate family 

headed by Canadian Pacific Kansas City Limited (formerly Canadian Pacific Railway Limited), the 

ultimate parent company of Soo Line, KCSR, and other carrier affiliates. 

4
  Finance Docket No. 36500, Applicants’ Response to Comments and Requests for Conditions, 

Opposition to Responsive Applications, and Rebuttal in Support of the Application, Vol. 2 CP-53/KCS-

39), Naatz R.V.S. pp 117 (filed July 12, 2022).  Excerpts from Mr. Naatz’s testimony are Exhibit C to 

KCSR’s Petition. 
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eliminated by UP’s acquisition of MKT, and in the process eliminate the new, stronger 

competition unlocked by the CP/KCS transaction.  

Union Pacific’s Actions Violate the Conditions Imposed by the ICC and Would Eliminate 
Desired Shipper Options  

23. In May, after CP took control of KCSR as part of the new CPKC system, an 

important grain customer served by CP/Soo in the Upper Midwest sought transportation from a 

CP-served elevator in North Dakota to a terminal elevator at the Port of Houston.  CP and KCSR 

provided a competitive through rate on the CPKC system, and the customer chose to ship via the 

CP-Kansas City-KCSR route to Houston, which uses KCSR’s South End rights between 

Beaumont and Houston. 

24. On May 2, 2023, when the unit train carrying that shipper’s wheat was in motion 

towards Houston, UP’s General Director of Joint Facilities, Mr. David Hughes, wrote 

representatives of CPKC objecting to the train and to KCSR’s use of its South End rights for this 

traffic to reach Houston from Beaumont.  UP has also threatened not to honor KCSR’s rights to 

haulage under the South End rights for traffic interchanged to KCSR at Kansas City in the future, 

on the assertion that the Term Sheet does not “allow for a CP to CPKC interchange.”  Mr. 

Hughes’ May 2 email to Mr. Simmons and others is Exhibit 1 to this Verified Statement.  These 

actions by UP are an effort to take away a competitive option for customers just when it is 

becoming more viable, and customers are seeking it out.   

25. UP’s assertion about the traffic in question was incorrect as a matter of fact.  

Contrary to UP’s assertion, CP and KCSR remain separate rail carriers, and there continues to be 

an “interchange” at Kansas City for traffic moving between them.  As shown on the revenue 

waybill for that traffic, which is Exhibit 2 to this Statement, the traffic was routed CP-KCITY-

KCS from origin to destination.  Although the Kansas City interchange now exists on paper only 
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with the completion of the CP/KCS transaction and CPKC’s efforts to make the movement of 

traffic across its network seamless from the perspective of its customers, it is an interchange 

nonetheless.  

26. In any event, whether or not movements from CP/Soo to KCSR within the CPKC 

system constitute an “interchange,” the traffic is clearly within the scope of traffic as to which 

KCSR’s haulage (and trackage) rights applied, and UP is not free to shrink that scope 

unilaterally.   

27. Adolph Gameiro, CPKC’s Managing Director for Interline and Network Strategy, 

wrote UP to express disagreement with its position and to seek assurances from UP that it would 

abide by the conditions imposed on it by the ICC in the UP/MKT proceeding and not seek to 

preclude KCSR’s use of the South End rights.  He wrote:   

“The 1988 haulage agreement was entered pursuant to a condition imposed by 
the Interstate Commerce Commission in the Union Pacific-MKT merger.  Just 
as UP has articulated that it expects CP and KCSR to adhere to conditions 
imposed on CP’s control of the Kansas City Southern family of companies, so 
CP and KCSR expect UP to adhere to conditions imposed on and agreements 
derived from UP's past mergers.   
 
“Please confirm immediately that UP will adhere to its obligations under the 
1988 haulage agreement and will move the above-referenced train to destination 
in Houston under the 1988 haulage agreement.” 

Mr. Gameiro’s email to Mr. Hughes is Exhibit 3 to this Verified Statement.   

28. UP refused to provide the requested confirmation.  Instead, it moved the train to 

destination on the basis that the train was mistakenly routed and promptly sought arbitration 

establishing that KCSR did not have the right to move traffic such as CHS’s using the South End 

rights.  That Demand (which is Exhibit D to KCSR’s Petition) took an even more aggressive 

position that traffic delivered to KCSR at Kansas City (by CP-Soo or any other carrier) was 

never within the scope of the Term Sheet unless it was handled by KCSR via the North End 
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rights.  That position is even more obviously inconsistent with the Term Sheet and the past 

practice of the parties.   

Prompt Board Confirmation that KCSR’s South End Rights Remain Valid and Can Be Used 
to Move Traffic Delivered to KCSR at Kansas City from CP-Served Origins Is 
Necessary for Rail Customers to Make Practical Use of CPKC Transportation Options 

29. UP’s position threatens to disrupt the competitive offerings available to grain 

shippers.  CP and KCSR have received additional requests to move grain traffic to Houston or 

Galveston export terminals from CP-served points (including specific origins in North Dakota 

and Minnesota) for the upcoming 2023 harvest.  Given the uncertainty created by UP’s objection 

to KCSR’s use of the South End rights for this traffic, however, prospective customers need to 

have confidence that KCSR will be able to use its South End rights in order for them to be able 

to take advantage of the new CPKC single-system offerings.   

30. The nature of the export grain supply chain requires significant advance 

knowledge of available rail transportation options between origin elevators and Gulf export 

terminals.  Arranging export shipments of wheat from a Houston terminal elevator, for example, 

requires, among other steps, sourcing the grain from origin elevators in the wheat growing 

regions of the United States, arranging rail transportation from the origin elevator(s) to the 

Houston export terminal, arranging the sale of the grain to an export market, and coordinating 

the arrival of a vessel for loading and subsequent water transport to the ultimate destination 

market.  There is considerable lead time (of one and a half months to two months) needed to 

make these arrangements.   

31. Accordingly, in order for a CP-Kansas City-KCSR rail transportation option to be  

available to prospective customers as a practical matter during the 2023 crop year requires that 

the Board confirm the continued vitality of the rights granted to KCSR as promptly as possible.  

The crop year in the Upper Midwest for wheat and other grains will be underway in earnest in 
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the very near future (and for soybeans will begin in September).  In order for shippers to 

meaningfully consider CP-KCSR routes to Houston/Galveston, they must have confidence in the 

availability of that option by the middle of September. 

32. If uncertainty regarding the availability of the KCSR routing option for shipments 

to Houston and Galveston continues beyond mid-September, as a practical matter neither the 

export elevators serving those ports nor the grain shippers making choices about where to send 

their grain will be able to make informed decisions that take advantage of the CP-KCSR option.  

If the Board does not act promptly to confirm KCSR’s ability to use the South End rights for 

grain traffic delivered to KCSR in Kansas City from CP-served origins, UP’s objection will have 

achieved its aim of squelching this competitive routing option. 
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VERIFICATION 

I, Jarad Farmer, declare under penalty of perjury under the laws of the United States that the 

foregoing is true and correct. Further, I certify that I am qualified and authorized to file this 

statement. 

Dated: July 31, 2023 
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JARAD FARMER 
Managing Director, CPKC 
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I, Steve D. Simmons, declare under penalty of perjury under the laws of the United States that 

the foregoing is true and correct. Further, I certify that I am qualified and authorized to file this 

statement. 

Dated: July 31, 2023 
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STEVE D. SIMMONS 
Director, Border & Interline Operations, 
KCSR 
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Email from David Hughes (UPRR) to Adolph Gameiro, Steve D. Simmons, et al. (May, 2, 2023) 
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From: David Hughes <DWHUGHES@up.com> 
Sent: Tuesday, May 2, 2023 9:45 AM 
To: Adolph Gameiro <&!21Rb-~; Steve D Simmons 
<SSimmons@KCSouthem.com>; Mike Walczak <MWalczak@KCSouthern.com> 
Cc: Chris Sanford <CHRISSANFORD@UP.COM>; Mark Simon <MTSIMON@up.com>; 
Derek Hinds <DEHINDS@UPCOM>; Melissa Grosz <roelissagrosz@up com>; Rod 
Doerr<BNDOERR@up com>; Taylor, Robin B <Robin Taylor@BNSFcom>; Kenneth 
Gomez <kenneth gomez@up.com> 
Subject: Transmittal of CPKC South End Haulage restrictions 

It has come to the UP Operating Dept's attention that the trains which were offered by 
CPKC for movement under the South End haulage agreement were not in conformity 
with the terms of that haulage agreement. In order to support smooth operations going 
forward, CPKC must confirm with UP Interline, the origin location or interchange partner 
prior to launching these moves (Chris Sanford; 402.544.3105). 

Allowable origin locations under this agreement include: 
• Traffic originated/interchanged from North End Haulage locations 
• Traffic originating on KCS locations as identified by the attached exhibit (Note: this 

does not include CPKC locations north of Kansas City or CPKC locations east of 
Kansas City) 

• Traffic interchange in Kansas City to CPKC from another Class 1 carrier (this does 
not allow for a CP to CPKC interchange) 

Of course, other restrictions apply such as STCC code restrictions and destination 
restrictions. 

Again, trains intended for interchange at Beaumont under the South End Haulage 
Agreement must be authorized by UP Interline prior to launching. Without prior 
authorization, these trains will not be allowed to move onto the Joint Line. 

-dwh 
402.544.0046 
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Excerpt from revenue waybill for shipment of grain from  
North Dakota to Houston using KCSR South End rights 

 

  

ROUTING:  CP-KANSAS CITY-KCSR 

REDACTED PUBLIC RECORD VERSION

WBCSF103 - Waybill Detail - Ver 3 of 3 ~ 

!;lose ! IEl .12.0,,e j r: , Modify ! , Cle~r l r: ,O•emdeTemplatel O cancelWaybill j~~----~--r_: ,_ v_ie_w_H_o_ld~sl r: , View M;. j r:, View ME~ j ~ View;_DI j 
View Trip Pia~ ~ Print Wayb~ r: , ViewlT~ r:, !:!dory J ._,., 0 eltloh_j r:, !., ""nc~ ='I .E'rintScree~ ~ J::!elpj 

Origin ,ND 

Destination I HOUSTON ,TX 

Shipper 

CPRS KCITY KCS 

Lead Car Initial/Number I 

Billing Waybill Rd/Nbr/Dt ~ -I94- 7-73_6 __ I 04/29/2023 

Waybill TypelLINEHAUL 

Waybill S talus I Pended 

Template ID IN/A r Create Template WL 

Load/E mply I LOAD 
Commodity I_W_H_E_A_T-,0-11-3-71_0 _______ _ 
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Email from Adolph Gameiro to David Hughes (UPRR) (May, 2, 2023) 
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From: Adolph Gameiro <Adolph Gamejro@cpkcrcom> 
Sent: Tuesday, May 2, 2023 6:53 PM 
To: David Hughes <PWHUGHES@up...co.m> 
Cc: Steve D Simmons <$teyed,Sjmmons@cpkcr.com>; Mike Walczak 
<Mike Walczak@cpkcr.com>; Chris Sanford <CHRISSANFORD@UPCOM>; Mark 
Simon <MISIMON@up.com>; Derek Hinds <DEHINDS@UP,COM>; Melissa Grosz 
<.ro.eliss.agrosz@up.com>; Rod Doerr <BNDOERR@up.@!Il>; Taylor, Robin B 
<Bobin.Taylor@BNSF.com>; Kenneth Gomez <kenneth.gomez@up.com> 
Subject: FW: Transmittal of CPKC South End Haulage restrictions 

David, 

This is in response to your email this morning about the Union Pacific Operating 
Department's (UP Ops') position on the Haulage Movement Pursuant to July 25, 1988 
Term Sheet For UP/KCS Haulage/Joint Rate Agreement With Trackage Rights Option. 
There is currently a train en route from ■■■■ND to-in Houston, Texas under 
the above-referenced 1988 haulage agreement. 

Your email attempts to engraft a number of conditions onto the rights granted in the 1988 
haulage agreement. Simply stated, Canadian Pacific (CP) and Kansas City Southern 
Railway (KCSR) do not agree with your statements. 

More importantly, it is not necessary to resolve any of those issues at this time because 
the train currently en route from ■■■■■■■ in Houston is patently within the 
terms of the 1988 haulage agreement. The train is loaded with wheat (STCC 0113710). 
It is being interchanged by CP to KCSR in Kansas City. It thus fits squarely within the 
terms of Section I.B.2 of the agreement: 

.. . UP shall handle KCS' traffic moving between Beaumont, TX, on the one hand, 
and Houston and Galveston, TX, on the other, ... Grain traffic, as defined in 
Section I.B.I. , above ["STCC 01-13, 01-14, plus soybean meal STCC 20-923 and 
flour STCC 20-411"], originating or received in interchange on KCS' North End 
rights as well as grain traffic interchanged to KCS at Kansas City, and grain 
traffic originated by KCS at or south of Kansas City shall be eligible to move via 
the haulage rights. 

The train en route exactly fits within the highlighted language. 

The 1988 haulage agreement was entered pursuant to a condition imposed by the 
Interstate Commerce Commission in the Union Pacific-MKT merger. Just as UP has 
articulated that it expects CP and KCSR to adhere to conditions imposed on CP's control 
of the Kansas City Southern family of companies, so CP and KCSR expect UP to adhere 
to conditions imposed on and agreements derived from UP's past mergers. 

Please confirm immediately that UP will adhere to its obligations under the 1988 haulage 
agreement and will move the above-referenced train to destination in Houston under the 
1988 haulage agreement. 

Respectfully, 

Adolph Gameiro 

Managing Director, Interline & Network Strategy 

T 403-319-3172 
C 403-818-0904 

Building 1 
7550 Ogden Dale Rd. SE 
Calgary, Alta. T2C 4X9 
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I. 

:'ERM SHEET FC~ UP /KCS ::,.;u"UG:C:.':: =~r:- ?_;7z 
AGE'="~~rr 'NT:~~ :-~Ac:z.:;q:c: ~!G?.:~ :;~-:-:s~r 

Description of P.aulage/Joint Rat= ~ichts.· 

A. "North End" P.aul age Rights. ::Jnion Pacific 
Railroad Company and/or Misscuri Pacific 
Railroad Company, (hereinafter jointly "UP·) 
shall act as agent far The Kansas City Southern 
Railway Company and its railway subsidiaries 
and affiliates (hereinafter "~cs~) and will 
handle KCS' traffic between C~uncil Bluffs, 
IA., Omaha, NE; Lincoln, NE; Atchison, KS, and 
Topeka, KS, on the one hand, and Kansas City, 
MO, .on the other. UP will handle KCS' traffic 
as part of. UP's normal, scheculed train service 
or, in unit-train service. ~CS shall have the 
right to serve any industry, team track, 
facility, location or interc=ange now or in the 
futu~e open to service (either directly or via 

iiiiiBii
1

fiiiiiiicii1iiiiin1iiiiJ[il. 
· in California, Arizona, or Te:::as west of Ft. 
Worth. KCS shall have no right to move traffic 
to Kansas City using the "North End" rights 
unless KCS physically participates in the 
line-haul movement of the traffic south of 
Kansas City. KCS shall have the ri~~E<.·tB•.move 
traffic originating .. ~.t .. ~f~ ... ~i;.~st+Y7§~.rved 
i~gµ§t .. ;.~~§ ..•.. iB ... ~~~~as City to Omaha/Council 
Bluffs, Lincoln, Atchison or Topeka for 
termination or interchange at these points. 
KCS agrees to furnish promptly to UP a list of 
such industries and to update such list as 
required. KCS may move hazarcous materials 
(STCC 49) under this Agreement, provided such 
hazardous materials originate or terminate in 
Council Bluffs, Omaha, Lincoln, Atchison or 
Topeka or are interchanged t~ 1JP. KCS shall 
have the right to interchange traffic (with the 
e%ception of hazardous materials (STCC 49)) 
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moving via the No::~~== ~!;=:s a: L!=cc!=, 
Omaha, Council a1~!!s, ;:==!s:~. 7opeka acd 
Kansas City, provi==c :~a: ~C3 ;hysicall7 
participates in t:.e :i=e-~au: ~ovement of the 
traffic to be inter=~ar.gec. 

"South End" Grain ~1 ~~ts. 

KCS shall have the c;tion to ~ercise the 
"South End" grain ri;hts t~raugh joint rates or 
haulage as described below: 

l. Joint Rate. u? agrees to allow KCS to 
establish joint rates for ~CS' grain 
traffic (STCC 01-13, 01-14, plus soybean 

. meal STCC 20-923 and flour STCC 20-411) 
moving between aeaumont, :X, on the one 
hand, and Houstcn and Ga.1,,eston, TX, on \Ll1~J 
the other, in exchange for the share of /v~Jv-
the line-haul revenue SDecified in Exhibit 

. _a. Grain traffic,\ as defined above, w Y\J..D 
,-originating or received in interchange on 

KCS' North End rights as well as grain 
traffic interchanged to KCS at Kansas 
City, and grain traffic originated by KCS 
at or south of Kansas City shall be ~ 
eligible to move via the UP-KCS joint 
rates. UP shall handle the joint line .n 
traf fie as part of OP• s normal, scheduled ;..;,J'fU..--/ 
train service or, w~e-- -:~-ope:a~~ in' 
unit-train service. OP shall establish 
joint rates only between Beaumont, on the 
one hand, and Houston and Galveston, on 
the other. KCS shall have no access to 
intermediate points. 

2. Haulage. UP agrees to use its best 
efforts to obtain any required operating 
authority necessary to implement haulage. 
Upon securing required operating 
authority, if any, over HBT, KCS shall 
have the option to have UP act as agent 
for KCS and UP shall handle KCS' traffic 
moving between Eeamnont, TX, on the one 
hand, and Houston and Galveston, TX, on 
the other, in ~c~ange for the per car 
charge specified· i~ -=--1sibit B. Grain 
traffic, as def~ned in Sec~ion I.B.l., 
above, originating or received in inter­
change on KCS' Nort~ Snd rights as well as 
grain traffic :~ter=tanged to KCS at 
Kansas City, a~c grai~ t=a::ic originated 
by KCS at or scut~ c: ~a~sas C:ty shall be 
eligible to mc7e v:a :~e ~aulage r:ghcs. 
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UP shall handle KCS' t:a:::ic· as par': of 
U?'s r.or~al, scheduled ::ain service or i~ 
unit-train service. 

compensation for Haulage Services. 

A. Haulage Payment. KCS shall pay OP, as 
compensation for UP's North End haulage 
services, the charges provided in the ~ttached 
E.xhibit A; KCS shall pay UP, as compensation 
for UP's South End haulage services, the 
charges provided in the attached Eihibit a. 
KCS shall also pay the actual cost of any 
e%penses incurred by UP for special train 
service. 

B. Escalation. The grain charges stated in 
Exhibit A shall be adjusted quarterly to 
reflect increases or decreases in the AAR's 
Rail Cost Recovery Indei (Western District) 
(•R~r•) beginning with the first quarterly 
adjustment after the effective date of this 
Agreement. Should the RCRI decrease, the grain 
rates shall not be decreased below the base 
rates shown in E%hibits A and B, however 
subsequent RCRI increases shall not increase 

. the grain charges until the •bank• of R~I 
decreases has been e%hausted. In no event 
shall the grain charges exceed the then-current 
fully-allocated Rail Form A cost of eacil 
movement, utilizing a 10% cost of capital, but 
eicluding the marketing and sales portion of 
general overhead. Non-grain charges on E:thibit 
A shall take the same percentage increase, if 
any, as the grain charges. 

UP Revenue Share for south End Grain Moving Under 
Joint Rate Rights. 

A. Revenue Shares. In the event UP and KCS 
establish joint rates with KCS as provided in 
I.B., UP shall receive the revenue shares shown 
in E:thibit B. KCS shall settle all 
Houston/Galveston terminating shipments. 

B. Escalation. UP's portion of the grain rates 
stated in E::thibit a shall be adjusted quarterly 
to reflect increases or decreases in the RCRI 
beginning with the first quarterly adjustment 
after the effective date of this Agreement. 
Should the RCRI decrease, UP's share of the 
joint rates shall not be dec=eased below the 
base rates shown in E~hibits A and a~ however 

3 
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sutsequent ~CRI increases shall not increase 
u7's share of tbe joint rates unc~l the ·tank~ 
of ~C~I decreases has been e~hausted. In no 
case shall UP's share of the joint rates e%ceed 
the then-current fully-allocated Rail Form A 
cost of each movement, utilizing a 10% cost of 
capital but e%cluding the marketing and sales 
portion of general overhead. 

Non-Disc;iminatiqn. 

UP shall accept, handle, switch and deliver traffic 
moving under this Agreement without any discrimin­
ation in promptness, quality of service, or 
efficiency in favor of comparable traffic moving in 
UP's account. 

v. Equipment. 

VI. 

5794h 

A. Furnishing Equipment. Eicept as otherwise 
agree~ by the parties, UP shall have no 
obligation to furnish empty equipment for 
loading under this Agreement. 

B. car-hire/per diem - Haulage. All loaded and 
empty equipment moved by KCS pursuant to this 
Agreement shall remain in KCS' car-hire or per 

· diem account. KCS shall pay all car-hire and 
per-diem charges applicable to such equipment 
while in KCS' account. 

c. Car-hire/per diem - Joint Rate. In the event 
UP and KCS establish joint rates as provided in 
I.E., UP shall pay the applicable car hire to 
the equipment owner and reclaim that amount 
from KCS. 

D. Demurrage - Haulage. KCS shall have the sole 
right and responsibility to assess and collect 
demurrage or accessorial charges for its 
traffic moving via the haulage provisions of 
this Agreement. UP shall furnish KCS all 
necessary records for this purpose. 

E. Demurrage - Joint Rate. In the event UP and 
KCS establish joint rates as provided in I.B., 
UP shall collect all demurrage for KCS traffic 
and credit that amount to KCS. 

Switching Charges/Other. 

A. KCS shall reimburse UP the actual cost of any 
switciing or other charges UP pays to another 

4 
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carrier to switch or :::vide ser7ice on ic~· 
behalf. These charge; shall include, bu~ s~l:: 
not be limited to the :ollowing: published 
reciprocal switch char;es (whether imposed=-:: 
UP or by other carriers), and all charges 
incurred by UP as a result of handling KCS 
traffic over the PTRA and the Galveston 
Wharves. In addition, the parties will 
undertake a cost study to establish per car 
charges for UP's handling of KCS' traffic over 
HBT. These per car charges shall be based u:on 
OP's actual 1987 charges for cars moving -
through the HBT over routes to be used by KCS 
shipments. During pendency of the study, KCS 
shall pay UP $100 per car for each round tri; 
(loaded and empty return), through HBT. Upo: 
establishment of the per car charge, KCS sha:l 
pay UP the difference between the $100 charge 
assessed during the calculation of the charges, 
and the per car charges finally established. 
If the per car charge is less than $100, OP 
shal'l pay KCS the difference between the $100 
charge assessed during the calculation of the 
charge over the per car charge finally 
established. 

B. OP shall not publish any reciprocal switch 
·charge for KCS traffic which e:tceeds published. 
reciprocal switch charges for other carriers 
for similar services. KCS may make its own 
arrangements with other carriers for reciprocal 
switching if it desires. 

VII. Management and operation. 

VIII. 

S794h 

The UP track used to provide the services herein 
shall be and remain the property of OP, and OP sha:~ 
have exclusive control of the management, mainten­
ance and operation of the track. 

Liability. 

UP shall bear any and all loss or damage (includi.:q 
loss or damage to lading or equipment, third 
parties, their employees and property, UP employess 
and property and all loss or damage to rail 
equipment, whether owned by UP, KCS or a third 
party) arising directly from a particular train 
operation, accident or derailment, regardless of t=.e 
cause of the loss or damage or negligence on the 
part of either party. 

5 
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This Agreement shall be binding upon the parties ar.d 
their successors and assigns. No sale or assignment 
of the rights herein by KCS separate and apart from 
the sale or assignment of its entire railroad shall 
be valid or binding without the prior written 
consent of OP. 

sale of Lines/Abandonment. 

A. ~- UP shall not, by entering into this 
Agreement, lose its right to sell any of the 
lines covered by this Agreement to rail 
operators other than KCS. However, KCS' rights 
under this Agreement shall not be canceled and 
shall survive such sale. 

B. Abandonment. Subject to approval of any 
governmental body having competent jurisdic­
tion,-OP may abandon all or any part of the 
Nort'h--End or South End segments at any time 
after having given KCS six months' written 
notice of its intention to do so, and after th.e 
end of such six-month period, OP shall not be 
required to maintain or operate·the part of 
segments so abandoned. In event of such 
·abandonment, KCS may, if it so elects and 
notifies OP in writing within said six-month 
period, purchase from OP such part of the track 
so abandoned, upon payment to· UP of (a) a sum 
equal to the salvage value less cost of 
recovery of the material, plus (b) a sum equal 
to the then appraised value of UP's ownership 
in right-of-way required for such part of the 
track, such values to be agreed upon by the 
parties or, on failure to agree, to be 
determined by arbitration. If such option 
shall be exercised by KCS, UP shall, upon the 
payment of the purchase price, transfer said 
property, including right-of-way, by quit-claim 
deed, free of all liens created by, through or 
under UP and no further, to KCS subject to 
trackage or other rights, if any, theretofore 
granted by UP ta parties not parties hereto, 
and deliver to KCS releases of all mortgages 
with respect ta such property. UP, upon so 
abandoning and disposing of its said property, 
shall not thereafter have any right to use or 
operate upon same. 

6 
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x:. Arbit=at:qn. 

· XII. 

XIII. 

Arbitration to be conducted accor=~=g to the ~~:es 
of the American Arbitration Assoc~a~ion.' 

force Maieure. 

Standard relief for both parties in the event of 
force majeure. Party declaring force majeure shall 
give immediate notice to t!le othe·r party and an 
estimate of the duration of the force majeure. 

Term and Termination. 

This Agreement shall becoma effective upon the later 
of (1) e%ecution, or (2) the consummation of the 
UP/MKT merger, and shall continue in full force and 
effect for the period of 199 years and thereafter 
until terminated by written notice given by either 
party to the other not less than one year prior to 
the date on which such termination shall take 
effect. In-the event this Agreement is rejected by 
the ICC, it shall have no further force or effect. 
In the event KCS fails to 9%ercise the haulage 
rights granted herein for a period of three 
consecutive years, this Agreement shall be 
terminated. 

XIV. Right to Audit. 

xv. 

5794h 

Each party shall retain records pertaining to 
services provided under this Agreement and, during 
such period, permit the other party to inspect such 
records for purposes of determining compliance with 
this Agreement. 

Trackage Rights option 

At any time during the term of this Agreement, KCS 
may elect to terminate its North End Haulage Rights 
or South End Grain Rights and provice service using 
its own power and personnel via trackage rights. 
KCS' right to elect trackage rights in lieu of 
haulage rights shall be a one-time election only, 
and may be e%ercised on any specific track segment. 
Once the election is made, KCS shall have no right 
to return to haulage rights. In the event KCS seeks 
to eiercise its trackage rights option for the South 
End, UP shall cooperate with KCS in its efforts to 
obtain trackage rights over HBT. The terms of KCS' 
trackage rights shall include the following: 

7 
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B. 

C. 

D. 
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,.:-ackaq"" Ri ahts. KCS' ::::.,a;a ::.;~ts s:~:a.:.: ::e 
between Council 8luf:s, ==~= =~= ·G:l~c=~ ::~., 
Nebraska (11 miles); ~a=£as C::7 and TC;:~a, 
Kansas ( 67 miles); Gilr:::a .:c-:., Nebraska and 
Kansas City, Mo (191 mi::s); :i~coln to ~~-:.:ncil 
Bluffs via Valparaiso, S'al::=aska ( 85 miles); 
Beaumont to Houston, TX, ai:.:: Eouston to 
Galveston, TX. KCS may :lect, in lieu c: 
trackage rights between :~=coln and Council 
Bluffs, to have UP perf::::::i ~aulage servi=e 
between these points for ~e charges desc=ibed 
in ~ibit A. 

scope of Rights. KCS stall have bridge :ights 
only. KCS shall not (1) ~erform any senica at 
any facility located alc~g t:le Joint Track; 
(2) construct or serve a::y :acility or tsam 
track turning out of the ~cint Track; or 
(3) interchange traffic ritll any other 
transportation company a:ong the Joint T=ack, 
except for the right to :~terchange traffic at 
Lincoln, Atchison, Topeka, Cmaha and Cou:cil 
Bluffs. The trackage ri;hts shall not be used 
to handle any traffic moving to or from points 
in California, Arizona or Texas west of Ft. 
Worth. 

Terminal services. UP will provide interchange 
switching for KCS to con::iecting railroad 
companies at Topeka, Cou=cil Bluffs, Atc!rison, 
Lincoln and Omaha and wi:l provide recip=ocal 
switching to and from al! UP industries open to 
reciprocal switching at :.::.ose locations. KCS 
shall pay UP the published reciprocal switch 
charge. UP shall be bou-~ by the non-disc=im­
ination provisions of Sec-:~on IV. UP will also 
provide train dispatchi~; services, communica­
tions, supervision and o~e= necessary 
operating services. Prc::;:tly upon KCS' 
decision to exercise its t=ackage rights ~ 
option, the parties will c=r.duct a study to 
establish a per car char;e for terminal 
services. KCS shall pay GP the per car c!large 
for terminal services' wt.ic.!l shall be based wrvD 
upon UP's actual costs, :-···• s-1-..;, ... ..; 
aeai~i.e~. rrntil such s~~=:r is completec, UP 
shall bill KCS according to rates in the·"--<· 
trackage rights agreemen~. 

Miscellaenoys serTices. ~ shall provide !CCS 
miscellaneous services r=-;;:-.!i=ed for .. KCS' 
operations, including bu~ =c~ li~ited to 
locomotive servicing anc :~el:~g, locomc~~,e 

8 
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and t:ain inspec:ion, derailment =-~a~~; acd 
bad order repairs. ?~cmptly upc'- ~:3· :;cision 
to e~ercise its trackage ~;ghts ~--~-- -~0 

parties will cond;ct a st~dy to ;;;;_;:i.s~··; pe?; 
car charge based upon the actual c=s~ c: 
providing the miscellaneous services. ·~cs 
shall pay UP the per car charge for ::ri.scallan­
eous services. Until such study is c=mpleted, 
UP shall bill KCS according to rates i~ the MKT 
trackage rights agreement. 

E. Joint Track Interest Rental. KCS shall pay UP 
an interest rental rate for the t=ackage rights 
based upon UP's depreciated ledger value of the 
lines at the time the trackage rights a~ 0 

e%ercised, times a 10% interest rate, times 
Kcs•· usage share (car-mile basis). 

F. Maintenance and Operation Expenses. L"':? shall 
maintain, repair and renew the Joint Track and 
make any changes, relocations, additions, 
bet~erments and retirements deemed necessary. 
The Joint Track shall be kept in a state of 
reasonable repair and suitable for the combined 
requirements of the parties. 

1. Each quarter, KCS shall pay its usage 
share on a percentage of car miles basis 
of the actual costs of maintaining and 
operating the Joint Track (plus standard 
additives) including but not limited to 
costs of train dispatching, c~nvm1nica­
tions, general transportation supervision, 
and other costs relating to operating the 
Joint Track. 

2. Each quarter, KCS will pay the full cost 
of all labor and materials necessary to 
implement its operations and will pay UP 
in advance its pro rata share of all 
capital improvements. KCS will also have 
the option to pay a usage share of rent 
for capital improvements. The rent will 
be based upon the cost of the improvement 
multiplied by the ICC's after-ta% cost of 
capital multiplied by KCS' usage share on 
a percentage of car miles basis. In the 
event KCS contests whether a cauital 
improvement will be to its benefit, it 
shall have the right to seek arbit=ation, 
but only after payment of its capital 
improvement share in those instances where 
KCS has elected to pay its pro :a~a share 
of the cost in advance. 

9 
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H. 

r. 

July 25, 1988 
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Swit~~•ng. KCS shall reimburse tJP :or t~e 
actual cost of all switching services provided 
by UP. 

Taxes. KCS shall pay-monthly in advance its 
share of taxes on each portion of the Joint 
Track (ta%es, assessments, fees, etc.), which 
shall be equal to KCS' usage share of 1/12 of 
the taxes paid by UP on each portion of the 
Joint Track in the preceding year. 

Trackage Rights Liability. Standard joint 
facility liability provisions. 

THE XABSAS CITY SOUTREllll 
RAILWAY COMPANY 

MISSO I PACIFIC RAI COMP.ANY UN~ON CIFIC RAILR~AD C MP.ANY 

J &1:J. /~ 
:;, 

10 



REDACTED PUBLIC RECORD VERSION

Round Trip Loaded Move/'Empty Return 
Per Car 

<1-24 cars} 

Omaha/Council Bluffs-Kansas City, MO (XC) 293 

Lincoln-KC 335 

Lincoln-Omaha/Co1ll1cil Bluffs** 154 

Atchison-KC lll 

Topeka-KC 132 

Non-Grain 

Per 
Round Trip - Loaded Moye/Empty Return 0-24 

Omaha/Council. Blu:ffs-~as City, MO (XC) 

Lincoln-KC 

Lincoln-Omaha/CoUllcil Bluffs** 

Atchison-KC 

Topeka-KC 

* Grain shall mean STCC 01-14, 01-13. 

** If KCS e%ercises trac.kage rights option. 

429 

490 

225 

164 

194 

Car 
cars} 

Per Car,.** 
PS-74 car,} 

280 

322 

141 

98 

119 

Per C~** 
<25-74 cars} 

409 

471 

206 

144 

174 

*** Multiple car shipments must move over UP in a single Ulli.t. 

Per Car""*,. 
(75-100 Cars) 

240 

267 

116 -

78 

97 

Per Car~* 
{75-100 Cars) 

351 

390 

171 

115 

142 

All charges listed are e%clusive of switching and other charges for which 
KCS is also responsible pursuant to Section VI of t!lis Agreement • 

...... -

5325h 
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PJII1'!T B 

Per Car 
Revenue 

Per Car* 
Revenue 

Round Trip -- Loaded Move/Empty Return <1-24 cars} 

Per Car" 
Revenue 

<25-74 cars} {75-100 cars> 

Beaumont-Houston 

Houston-Galveston 

146 

105 

133 

92 

These charges are exclusive of switc:hing and other charges for which KCS 
is responsible pursuant to Section VI. 

-~-
• Multiple car shipments must move over OP between Bea1JJD011t and Eloustml 

or Galveston in a single u:ait. 

5325n 
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EXPEDITED DECISION REQUESTED 

BEFORE THE 
- _ .. INTERSTATE COMMERCE COMMISSION 

Finance Docket Nos. 30800, 30800 (Sub-No. 1), 

ONION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY - CONTROL -

MISSOURI-KANSAS~TEXAS RAILRQAD COMPANY 

APPLICANTS' - SUBMISSION OF "NORTH- END" AGREEMENT WITH KCS, 
AND REQUEST FOR EXPEDITED APPROVAL THEREOF 

-- .. --- - - - . . -- - -
The applicants in th·is proceeding,- 0-nion---Pa-cific - -

··corporation,- Orrio"if Pacific- Railroad Company ("UPRR"), Missouri 

Pacific-Railroad Company ( 11 MPRR 11 ), Y and Missouri-Kansas-Texas 

Railroad Compa·ny_("MKT"), hereby submit, and request approval by­

the Commission of, the .attached agreement 2/ between KCS and UP 
- - . . -. -- . - -

~n~~;_which KCS will receive "North End" __ rights (and associated 

Beaumont-Houston grain rig~tsras· a condition to the UP/MKT" 

__ 1/ . UPRR and MPRR are referred t_o .c.ollecti.v~l_y as '!UP." 
5ther acronyms used herein arer 

ATSF Atchison, Topeka & Santa Fe Railway Company 

.-:=-::-:- ___ - -·-:-:-:ee2: _·- :... -:-Chicago·, -Cent-ral-& · J?.acifi.1:__ ij_ai_lro~_ct·compan,y _· 

KCS Kansas City Souther·n .. Railway Company and 
Louisiana & Arkansas Railway Company · 

SP Southern Pacific Transportation Company 
and St. Louis Southwestern Railway Company 

. . -- -
-2/ The attachment is a definitive term sheet, signed by both 
parties .today.. The term shee_t · co.v•rs all. material term~ of _ _ _ _ .... 
the agreement, and wilr ena&ie -kCS ·to--begin- serving- the -n-m>rtlr ··-: -· --- . -· ·:; --

- ---·- End!!___p0.ints. imme-diat.ely upon consummation oLthe UP~MKT _mer.g~r-.--
Full contract language is being completed and will be submitted 

- as soon as it is available. 
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merg~r._ y· Apclicants request expedi~ed _approval of this .. 

agreement in order that they may consummate their merger on 

August 12, 1988. 

The Pertinent Provisions of the May 19 Decision 

In its decis ... on served May 19, 1988 approving the 

UP-MKT merger, the Commission required, as a condition to the 

__ • ______ appr9v_e~ __ t;_~ans~~~Jon_t_~_at;: ___ a~pl_ica_n_ts -~egotiate · "_Nort;!_l __ End'~­

r ights w~th one of the three railroads that the Commission 

- - - - -- ... .. . --- --·. -· 
or SP_. !/ The Commission~ directed-th-at applicants immediately 

_ =- _ beg.in negoti~~!ons to arti.ve ,at a ."North End" agreement with 

one ·of these railroads, and spec.ified that a final "North End" 

a~reement, including compensation terms, ~as .to be submitted 
. . 

to the Commission by August 17, 1988 for its approval. · See 

May- 19-Oeci-si-on, --p. 93 Tordertng paragraph -32 }--....--Also, the 

Commissi-on specifically held that if a·"North End" agreement 
.•. - -- -

w~s reached with __ KCS, t_hat agreement s~?~l~_gi __ ve _!_(_CS_ ~~~e_ss t~ _ 

all the "North End" points served by MKT (Omaha, Council Bluffs, 

Atchison, .Topeka and Lincoln), even though KCS had not applied 

- . --- -·co-serve evez::y one of those ·points ,--and,- in addition, should - -- -- ---- -
- -- . 

give KCS the right to move "North End" grain traffic between 

3;·· The.term "merger" is used herein in its non-technical sense. 
The actual -control_ transaction may· not ·take the -f·orm ·of .a merger.·· 

:.· ( . -: .:~~-:~_4-/ ~"Tfle-ieafter, _. in a Oecision-·served June- 20 (··1"988 ;-=- fhe- .- -- -
Commission a~tb9rized~P _t.9 fil~ a_~ application _by July _s, 198,.§. 
·to become one of the approved candidates for "North Endu- rights, 

- and directed thac any replies to the CCP application be filed 
by July 25, 1988. CCP filed its application on July 5. 
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Beaumont and Houston/Galveston. Id., pp. 38-39. 

The OP-KCS Agreement Complies In All Respects With the 
May 19 Decision and Preserves "North End" Competition 

The OP-KCS agreement fully complies with the May 19 

Decision, and will preserve "North End" competition. The 

agreement gives KCS the right to move traffic between all five 
-

of the "North End" point~ (Omaha, Council Bluffs_, Atch_ison, 

·Topeka--and J:iin_~·tn )·,- on-the··one hand,-·and-~a!ls~s -~i_ty, -on -the 

other han~,_and.also to move "North End" grai.n .. traffic, and 

-~ :__£~rta~n _l~m.,i_ted-othei:-t.;-~(~t.e, _between -~,aumont -~nd ·aoust_ori/ _ ~ .. 
·- -· . - ··-· - . .. . - -· - ---- - . . - . . - -·· -

Galveston. UP would haul the- traffic betw·een. the ."North. End" 

point"s and_:·Kansas ·city, and_ between Beaumont. ahd Houston/- ·-

Galveston, as_ KCS ! agen1;,. wi fh -KCS compensatiri.9 UP- fo_r ___ these 

haulage s~rvices by a ~i.x~d pe_i:_-::car, chai:ge_ ~erived f;-om _the __ 

ICC-generated 1986-UP Rail Form A; for.grain traffic, that 

charge w~uld be based on-variable 0 costs, and -for non-grain 

traffic, it. would be. based-on fully-allocated costs. _5/ Alter-
- . . - .... . . :::. -- .- . . - - -

n~tj.vely, -KGS_ could.!- if .it wished,-convert these haulage-rights 

into trackage rights, in which case it would pay OP, as trackage 

and opera.tion) expenses,.. and an annual -·interest r~ental based on 
-

· ·the depreciated ledger value of the lines, times 10%, times · 

KCS' usage share. 

--- - -_This -agreement gives KCS all_ of the rights the Commi~s_ion 
. -

_._- .. he-l.c:t:::necessa·ry·. in. :the-=cMa-y· 19 -oe·ctsion. The optional haulag.e .-
- . -- ·- ·-· -

5/ The ·fully-·allocated costs for- non-grain traffic would exclude 
the marketing and sales component of general overhead expense. 
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arrangeme~t_ will enc~ble _K~S ~o establi_sh. _i~·self in the_ .!!!_a_r_ket ____ _ 

with no investment; alternatively, if KCS prefers trackage 

rights, it can elect them. KCS' compensation, whether it uses .. 

haulage or trackage rights, will be .much lower than the compen­

sation now paid by MKT, _!/ thus elim~nating any possible issue 

as to the tenant's ability to compete vigorously. 

Applicants urgently -request thaf-the Commission 

--- . - -. - -· 
August 12, 1988, which is the date that applicants have 

·established fo-r consummaticin ·of=-their merger. Applicants are 

eager to achieve the substantial efficiencies and other benefi-ts 

of the merger as soon as possible, and .for that-reason have-sent 

··_ required notices to their labor union.$ and taken other ·ne-c-essary. 

-steps_ to effect consummation of their merger on August 12, 1988 • 

. .. However, appl.i,cants _are. extremely reluctant· to consummate the . -

·· _transaction· without.:. a fina1 -r~soluci-9~~ of the "Nortn End'r issue. ·II 

_ . __ !/ . -The haulage arrangement allows -KCS- to-..have most of._the _____ . 
·co,rered ·craff.tc moved at-varr-acre·co!ft;-a·nd-if- xcsopts for -------

--· tra·clcage rights, it will pay· a significantly lower inte-r·e·st 
rental than MKT_now pays, because (a) to value the lines, th~ 
OP-KCS agreement uses depreciated ledger value, whereas the 
OP-MKT agreements use a reconstruction-cost-new-less-depreciation 
approach, and (b) as a rate of return, the UP-KCS agreement 
uses 10%, whereas the UP-MKT agreements use 14.23% (MPRR's 
pre-tax return on net-invest·merit·· for 1981). -

7 /- --·-One othei ·ma-tt-er·----- the··~sa:le=:t&-:-1\TSF ·of= an- interest ln the -
Texas City_ T~rminal Ra~!_way Company -~ still r_el_!I~~~~ un;-esol_v_ed. _____ _ 

-However, -·applicants are hopeful that ·a negotiated resolution · 
of this matter will be. reached, .-and,. if an agreement is not 
reached, are prepared to have the Commission resolve it following 
consummation of the merger. 
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Thus, applicants urgently request that the Commission rule on 

this matter by no later · than August 9 ;- 1°988, so that they can 

complete all details of their merger arrangements and proceed 

to closing as scheduled on August 12, 1988. 

CONCLUSION 

For these reasons, the Comm_ission should approve the 

UP-KCS "North End" agreement. 

ARTHUR M. ALBIN 
MICHAELE. ROPER 
Missouri-Kansas-· 

Texas Railroad ·company 
701 Commerce Street 
Dallas, Texas 75202 
_( ~~4) 6 51-67 41 

ROBERT N. KHARASCH 
- ·----ca1Tand, Kharasch, Morse· 

& Garfinkle, P.C. 
1054 - 31st Street, N.W. 
Washington, o.c; 20007 
( 202 ). 342-5300 - -

Attorneys for 
Missouri-Kansas-Texas 
Railroad Compa~y _ 

July 25, 1988 

Respectfully ~ubmitted, -

- JAMES V. DOLAN 
PAUL A.- CONLEY, JR. 
MARK A. - KALAFUT - -=- '· . 

Law Department 
Union-Pacific Railroad Company 

_Missouri Pacific Railroad Company 
1416 Dodge S~reet 
Omaha, Nebraska 68179 
"(402) 271-5000 

~AAAI/K(J~-
fc~ A. MILLER 

ARVID E. ROACH II 
Covington & Burling· 
1201 _P~nnsylvan--ia Aveny_~, _ N_. W. 
P.O. Box 7566 
Washington, D.C. 20044 
(202) 662-6000 

~Attorneys -· ro~=---· -~-~--=---=---::. ::_ ___ -:-.=:. ___ =-: _ _:_ __ =- -
Union Pacific Corporation, __ 
Union Pacific Railroad Comoany and 
Missouri Pacific Railroad Comoany 
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115. I realize that parties have benefitted from what is seen as “customer friendly” 

tariffs and rules publications, but as noted, the policies are always subject to change and are 

certainly not actually intended to be a business or marketing tactic to encourage TIH/PIH 

shipments on KCS or to market KCS’s TIH/PIH policies as “customer friendly.”  I can 

understand those customers who are concerned that a merged CP/KCS will cause KCS to change 

its policies, but those concerns do not justify the types of remedies proposed by some shippers.  

While there are no immediate plans to changes these tariffs and rules publications, I would note 

that KCS evaluates its tariffs and rules publications in the ordinary course of its business on a 

regular basis.  KCS routinely makes changes to its tariffs and rules publications based upon 

market conditions.  It would be overreaching to freeze KCS’s tariffs and rules publications terms 

at their pre-Transaction state when absent the Transaction, KCS would have been free to change 

its terms at any time, subject to STB regulations and challenge. 

VIII. OTHER ISSUES RAISED BY COMMENTERS 

A. The Conditions Sought by Texas International Terminals Are Not Related to 
Competition or This Transaction and Instead Seek to Improve TxIT’s 
Commercial Position. 

116. I understand Texas International Terminals Ltd. (“TxIT”) filed a comment and is 

requesting a condition requiring CPKC to “effectuate (as necessary) and maintain the access 

rights that KCS was granted in UP-MKT to Galveston” and to “actively and cooperatively work 

with rail shippers and TxIT to reasonably market and enable such right to be actively utilized.”47  

TxIT complains that KCS “has not effectuated or sought to aggressively market those rights with 

respect to rail service to TxIT to date.”   

                                                 
47  Comments and Request for Conditions of Texas International Terminals Ltd. (“TxIT Comments”) 
(filed February 28, 2022) at 8.   
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117. KCS was granted these rights in the UP-MKT merger, but KCS has not exercised 

them because it is not economically advantageous to do so.  The haulage rights were granted as 

part of UP’s 1988 merger with Missouri-Kansas-Texas Railroad and originally designed to give 

KCS haulage rights for grain traffic originating in the Omaha, Nebraska and Council Bluffs, 

Iowa region, and haulage rights over UP between Beaumont and Galveston to deliver the grain to 

Galveston.48  However, KCS found alternative and more advantageous routes to get grain to 

destination markets, including through other Gulf ports that KCS serves directly, such as Port 

Arthur and New Orleans.  Simply, KCS has not needed to exercise these rights because it has 

better economic options.  But KCS has not turned away any traffic and I understand TxIT’s 

Galveston facility is served by UP and BNSF.   Moreover, there is nothing in this merger which 

would diminish these rights and should they become economically advantageous, CPKC may 

exercise them. 

B. Evergy Metro, Inc.’s Request to Impose a Condition regarding Service 
Quality is an Attempt to Extend Board Jurisdiction to its Contractual 
Agreement with KCS. 

118. I understand Evergy Metro, Inc. (“Evergy”) filed Comments seeking a condition 

requiring five years of Board oversight and the formal submission of reports on a quarterly basis 

on, among other things, the service quality to Evergy and other bulk commodity shippers, and for 

the Board to retain jurisdiction to impose additional conditions to remedy any service 

shortfalls.49   

                                                 
48  See Union Pacific Corp., et al. – Control – Missouri-Kansas-Texas R.R. Co., et al., 4 I.C.C.2d 
409, 452-458 (1988) (“UP/MKT”). 
49  See Evergy Metro, Inc. Comments, filed February 28, 2022, at 17-18. 
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9E5IFICA7ION 

I, Michael J. NaaW], declare Xnder penalW\ of perjXr\ Xnder Whe laZV of Whe UniWed SWaWeV WhaW Whe 

foregoing iV WrXe and correcW Wo Whe beVW of m\ knoZledge.  FXrWher, I cerWif\ WhaW I am qXalified 

and aXWhori]ed Wo file WhiV VWaWemenW. 

E[ecXWed on WhiV ___ da\ of JXl\, 2022. 

________________________________ 
Michael J. NaaW] 
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IN ARBITRATION 

UNION PACIFIC RAILROAD COMPANY,

Claimant, 
v. 

CANADIAN PACIFIC KANSAS CITY, 

Respondent.

UNION PACIFIC RAILROAD 
COMPANY’S DEMAND FOR 

ARBITRAITON 

TO:  THE KANSAS CITY SOUTHERN RAILWAY COMPANY 

Kansas City Southern Railway Company Corporate Headquarters 
427 W 12th Street 
Kansas City, MO 64105 

CT CORPORATION SYSTEM 
Registered Agent for Kansas City Southern Railway Company 
120 South Central Avenue 
Clayton, MO 63105

Union Pacific Railroad Company, Missouri Pacific Railroad Company (hereinafter jointly 
“UP”) and The Kansas City Southern Railway Company (hereafter “KCS”) entered into a Term 
Sheet for UP/KCS Haulage/Joint Rate Agreement with Trackage Rights Option, dated 
July 25, 1988 (the “Term Sheet”).  A true and correct copy of the Term Sheet is attached hereto as 
Exhibit A.  On March 15, 2023, the Surface Transportation Board approved the merger of the 
“Canadian Pacific Railway system with the Kansas City Southern Railway system,” noting “the 
combined system—to be known as Canadian Pacific Kansas City (CPKC)—will continue to be 
the smallest Class I railroad.”  As described below, CPKC, improperly offered trains to UP for 
haulage at the CPKC Beaumont interchange, originating in North Dakota and destined to the 
PTRA in Houston that fail to conform to the terms of the Term Sheet.  UP is not obligated to move 
trains that CPKC originates in North Dakota under the Term Sheet.  The parties agreed to arbitrate 
disputes concerning the Term Sheet conducted according to the Rules of the American Arbitration 
Association (see Exhibit A § XI).  UP hereby demands arbitration of this dispute concerning 
the parties’ rights and obligations under the Term Sheet. 

Under the Term Sheet, UP agreed to handle KCS’s traffic moving between Beaumont, 
Texas, on the one hand, and Houston and Galveston, Texas, on the other (see § I(B)(2)) pursuant 
to certain terms and conditions.  The Term Sheet provides that grain traffic “originating or received 
in interchange on KCS’ North End [R]ights as well as grain traffic interchanged to KCS at Kansas 
City, and grain traffic originated by KCS at or south of Kansas City shall be eligible to move via 
the haulage rights” (the “South End Rights”) (id.).     

CPKC has improperly offered trains to UP at the CPKC Beaumont interchange en route 
from , North Dakota to the PTRA in Houston, Texas under the South End Rights in the 
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Term Sheet instead of offering traffic at a location where Union Pacific has a tariff rate (e.g., 
Kansas City).  Pursuant to the express terms of the Term Sheet, UP’s agreement to haul grain 
traffic under the South End Rights (pursuant to certain appliable restrictions) is limited to grain 
traffic: 

x Originated or received in interchange on CPKC’s North End Rights and 
interchanged to CPKC at Kansas City; or 

x Originated by CPKC at or south of Kansas City 

CPKC traffic originating in North Dakota is not originated or received on the North End 
Rights and interchanged to CPKC at Kansas City and is not originated by CPKC at or south of 
Kansas City. As such, UP is not required to haul CPKC traffic originating in North Dakota. 

The questions that are to be submitted for arbitration are as follows: 

1. Is traffic CPKC originates in North Dakota within the scope of the South End Rights 
in the Term Sheet? 

2. In what amount has UP been damaged by CPKC’s improper delivery of trains 
originating in North Dakota to UP at Beaumont in violation of the Term Sheet? 

UP seeks through this arbitration an order: (i) declaring that traffic CPKC originates in 
North Dakota is not subject to or within the scope of the Term Sheet; (ii) declaring that CPKC is 
required to pay UP’s tariff rate (e.g., at Kansas City) for traffic CPKC offers that is not subject to 
or within the scope of the Term Sheet; (iii) awarding UP damages in at least the amount of its tariff 
charge for each train improperly offered, plus accruing interest and attorneys’ fees; and (iv) 
awarding such other further relief as the arbitrator or panel deems equitable and just.   

UP requests that CPKC contact it to jointly select arbitrators and to discuss other arbitration 
logistics within ten (10) business days of receipt of this Demand for Arbitration.   

Dated: May 26, 2023 

Respectfully submitted, 

Alison M. Gutierrez   
Alison M. Gutierrez 
1400 Douglas Street, Room 1580 
Omaha, NE 68179 
Tel: 402.544.5291 
alison.gutierrez@up.com 
Attorneys for Union Pacific Railroad Company 
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cc: Rebecca B. Gregory, AVP-Commercial Litigation (via electronic mail) 
David Hughes, General Director Joint Facilities (via electronic mail) 
Adolph Gameiro, Managing Director, Interline & Network Strategy (via electronic mail) 
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101 W. Main Street, Suite 705 Norfolk, VA 23510 
Toll Free:  866-983-0866 

 
 

 
 

June 9, 2023 
 

Via Electronic Mail  (alison.gutierrez@up.com) 
 
Ms. Alison Gutierrez 
Union Pacific Railroad Company 
1400 Douglas Street, Room 1580 
Omaha, NE 68179 
 
 Re: Union Pacific RailUoad Compan\¶V Demand foU AUbiWUaWion 
 
Dear Ms. Gutierrez: 
 
I ZULWe RQ beKaOf Rf P\ cOLeQW TKe KaQVaV CLW\ SRXWKeUQ RaLOZa\ CRPSaQ\ (³KCSR´), LQ 
UeVSRQVe WR WKe SXUSRUWed aUbLWUaWLRQ QRWLce (³NRWLce´) VeQW b\ UQLRQ PacLfLc RaLOURad CRPSaQ\ 
(³UP"), ZKLch was dated May 26, 2023, but not received until May 31, 2023.  In the Notice, UP 
VeeNV WR aUbLWUaWe WKe VcRSe Rf SecWLRQ I.B Rf WKe JXO\ 25, 1988 ³TeUP SKeeW fRU UP/KCS 
HaXOaJe/JRLQW RaWe AJUeePeQW ZLWK TUacNaJe RLJKWV OSWLRQ´ (³TeUP SKeeW´). 
 
TKe LVVXeV UaLVed LQ UP¶V NRWLce aUe LPSURSeU fRU aUbLWUaWLRQ becaXVe WKe SaUWLeV dLd QRW aJUee WR 
arbitrate them.  Only two provisions of the Term Sheet are subject to arbitration ± Sections X.B 
and XV.F.2 ± each of which specifically identifies an issue to be determined by arbitration.  
Section XI, which your letter references, addresses procedures for arbitration as to the discrete 
issues the parties agreed to arbitrate; it is not a general agreement to arbitrate other disputes that 
may arise under or relate to the Term Sheet.  Were Section XI a generally applicable arbitration 
clause, the references to arbitration in Sections X.B and XV.F.2 would be superfluous.  
AccRUdLQJO\, WKe VcRSe Rf KCS¶V ULJKWV XQdeU SecWLRQ I.B aUe QRW VXbMecW WR aUbLWUaWLRQ.  
 
Even if the issues outlined in the Notice were subject to arbitration, the Notice would not be 
valid because UP has not complied with the rules of the American Arbitration Association. 
 
UP's Notice does raise the question whether UP will continue to honor the rights provided to 
KCSR in the Term Sheet, which were approved by the Interstate Commerce Commission to 
SURYLde VKLSSeUV ZLWK cRPSeWLWLYe RSWLRQV aQd WR adYaQce WKe SXbOLc¶V LQWeUeVW LQ effLcLeQW UaLO  
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transportation.  KCSR reserves the right to take all actions available to ensure that UP complies 
with its obligations.   

Sincerely,  
 
 
 
 
 
 

John M. Scheib 
Gentry Locke Attorneys 
Attorneys for The Kansas City 
Southern Railway Company 

 
 
cc: Cassandra Quach, Esq. 
 David Reeves, Esq. 
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