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May 30, 2017

Ms. Cynthia Brown, Section Chief
Section of Administration

Office of Proceedings

Surface Transportation Board
395 E Street, S.W.

Washington, D.C. 20423

Re: AB No. 1242: Hartwell First United Methodist Church-Adverse Abandonment
And Discontinuance-The Great Walton Railroad Company, Inc., In Hart County,
GA

Dear Ms. Brown:

This letter is submitted electronically on behalf of The Great Walton Railroad
Company (GWRC) along with GWRC’s Reply in Opposition to the Adverse
Abandonment and Discontinuance Filed By Hartwell First United Methodist Church.
GWRC’s Opposition is accompanied by Verified Statements of Bennie Ray Anderson,
Joseph Dorsey, and Jonathan Talbot Colehower, the President and CEO of Quality
Holdings, LLC, which is also opposed to the proposed abandonment.

The filing includes GWRC Exhibits No. 1 through 20 and GWRC Photographs O
through 26. I hereby certify that a true copy is being e-mailed to Eric Hocky, counsel
for Hartwell First United Methodist Church on this date. A true copy will also be
forwarded to Mr. Hocky via Express Mail on May 31.

If you have any questions, please give me a call.

Respectfully submitted,
/s/ Richard H. Streeter
Richard H. Streeter

RHS:rs
Cc: Eric Hocky, Counsel for Hartwell First United Methodist Church



Before the
Surface Transportation Board
Washington, D.C. 20423

STB Docket No. AB 1242

HARTWELL FIRST UNITED METHODIST CHURCH
-ADVERSE ABANDONMENT AND DISCONTINUANCE-
HARTWELL RAILROAD COMPANY AND
THE GREAT WALTON RAILROAD COMPANY, INC.,
IN HART COUNTY, GA

REPLY OF GREAT WALTON RAILROAD COMPANY IN OPPOSITION TO THE
ADVERSE ABANDONMENT AND DISCONTINUANCE APLLICATION FILED BY
HARTWELL FIRST UNITED METHODIST CHURCH

The Great Walton Railroad Company, Inc. (GWRC), by and through
counsel, hereby files its reply in opposition to the application filed by the

Hartwell First United Methodist Church, Inc. (hereinafter Hartwell First).1
Summary of Position

Hartwell First’s adverse abandonment application should be denied for
the following reasons. First, there is a demonstrated current and future need
for GWRC to operate over the line of tracks that Hartwell First is seeking to
have abandoned. See Verified Statement (V.S.) Bennie Ray Anderson; V.S.
Jonathan Talbot Colehower. Second, GWRC has never had any intent to

abandon the lines in question. See V.S. Anderson at 1 1. Third, as its efforts to

1 On April 18, 2017, a motion to dismiss was filed by the Hartwell Railroad
Company on the grounds that it has no interest in the line of railroad involved
in this proceeding. Therefore, it is not included as a party herein.
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rehabilitate the tracks plainly demonstrate, GWRC has a firm intent to restore
and upgrade its tracks so it can resume safe, efficient and compensatory
common carrier operations over the tracks. See generally, V.S. Anderson; V.S.
Joseph Dorsey. Fourth, had it not been for Hartwell First’s deliberate
interference with GWRC’s restoration efforts, the line would be fully operational

as of this date. V.S. Anderson at ] 12; V.S. Dorsey at 19 3, 6.

Fifth, although Hartwell First insists that GWRC’s restoration efforts
caused it to trespass on Hartwell First real property, that claim lacks merit.
Although GWRC has utilized new rails and crossties and inserted additional
ballast to support them, the physical location of the tracks, both mainline and
runaround, was not shifted during restoration. V.S. Anderson at 9 12; V.S.
Dorsey at § 11. See also, Hartwell Railway’s 1916 Valuation Map (GWRC
Exhibit 1). Based on the foregoing, the Board should deny Hartwell First’s

application consistent with well-established Board and judicial precedents.

In its effort to eliminate GWRC’s property rights so that it may expand its
own real property holdings, Hartwell First has raised various irrelevant issues
that have no bearing on the issue of whether the tracks should be abandoned.
As a precaution, GWRC will briefly respond thereto. However, in resolving this
proceeding, the Board should give little credence to Hartwell First’s
unsubstantiated claims that the Board has no jurisdiction over GWRC’s
runaround track and that Hartwell First owns the parcel of real estate on

which the runaround track is located.



As the Board has noted in its decision, served May 4, 2017, “Hartwell
First’s entire case-in-chief for adverse abandonment and discontinuance was
filed with the application.” Hence, the record is devoid of any evidence to
support Hartwell First’s unsubstantiated claim that it holds title to the parcel
of land on which the 258-foot spur leading to Farmers Union Warehouse
Company (Farmers Union) was constructed and operated by the Hartwell
Railway prior to June 1916. GWRC has not yet been able to locate the
underlying agreement that allowed Hartwell Railway to construct and operate
the spur line to service Farmers Union, which, in 1907 , acquired the property
through which some of the spur track was constructed. However, there is
nothing to suggest that C. I. Kidd, or any prior or subsequent owner of the
adjoining parcel of land through which the track was constructed, ever
objected to the construction of approximately 107 + feet of the railroad’s spur

that extended beyond the railroad’s original right-of-way.

It is GWRC'’s position that Hartwell First lacks any legal title to that
parcel. Because that track was fully operational in 2007, Hartwell First cannot
claim it was unaware of the tracks existence when it decided to acquire the

parcel of real property that is located to the south of GWRC’s mainline.?

In resolving this issue, the Board must consider the implications of a
1919 Agreement that converted the “258-foot spur track” into a “runaround

track,” which thereafter was continuously used through the end of the

2 V.S. Dorsey at 9 2.

2



twentieth century as an integral component of the railroads’ interstate
operations. As that Agreement confirms, the 258-foot spur track was owned by

the Railroad. See infra at 28.

Even if the Board cannot resolve the title issue, it should definitively hold
that it has exclusive jurisdiction pursuant to 49 U.S.C. § 10501(b) over the
runaround track that was created by the joinder of the two spur tracks in
1919. Had it not been for Hartwell First’s interference with GWRC’s restoration
of the runaround track in late November 2016, the runaround track would
have been fully restored and placed back in full service months ago. V.S.

Anderson at § 12; V.S. Dorsey at § 4.

ARGUMENT

As the Board is aware, because rail lines taken out of the interstate rail
network can be lost forever, Congress has expressed a policy in favor of
preservation of rail lines. See Simmons v. ICC, 697 F.2d 326, 328 (D.C. Cir.
1982). Consistent with this policy, the Board has been very reluctant to grant
adverse abandonment applications. Even when a rail line is not in current use
and parts of the tracks have been removed, judicial precedents have made it
clear that the Board must consider whether there is a prospective need for the

rail line.3 If, as here, there is evidence that a current and future need for rail

3 Norfolk Southern Railway Company—Adverse Abandonment—St. Joseph
County, IN, STB Docket No. AB-290 (Sub-No. 286) (STB served Feb. 14, 2008),
aff’d sub nom. City of South Bend, IN v. STB, 566 F.3d 1166 (D.C. Cir. 2009)
(South Bend). In its decision, the Board specifically focused on Norfolk
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service exists and that the railroad opposes the forced abandonment of its lines
and is seeking to meet the expressed need for its services, adverse

abandonment applications must be denied.

Hartwell First’s arguments focus on two basic issues. First, it claims
that because the tracks have not been used for a number of years, the Board
should authorize their abandonment. Second, it argues that GWRC, by
temporarily removing segments of the tracks in 2008, has already abandoned
them and, in any event, has allowed the tracks to deteriorate to the point that
they are not capable of handling train service. Even if its allegations could be
viewed as factually correct, which they are not, Hartwell First cannot avoid the
simple facts that (i) a current and future need exists to use the tracks; (ii)
GWRC has never had any intent to abandon any of the tracks at issue herein;
and (iii) although Hartwell First’s landscaper covered the cross ties and ballast
with dirt, the cross ties and ballast were not removed, but instead remained

where they were placed over a century ago when the spur was constructed.*

As a long series of Interstate Commerce Commission (ICC), STB, and
court decisions reflect, even when a line has been out of active service for years
and when segments of tracks have been temporarily removed, the Board must

still consider whether there is a prospective future need for the rail line.5

Southern’s testimony that it would not be economically prohibitive to
rehabilitate the lines if there was a reason to do so. See slip op. at 5.

4 See V.S Anderson at 9 12; V.S. Dorsey at § 11.

5 Seminole Gulf Rwy., L.P. — Adverse Abandonment — in Lee Cty., FL, STB Docket
No. AB-400 (Sub-No. 4)(STB served Nov. 18, 2004); Yakima Interurban Lines
Ass’n — Adverse Abandonment — in Yakima Cty., WA, STB Docket No. AB-600
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Because there is a clear and unquestionable future need for rail service that
will be performed over the tracks involved herein, the Board must deny

Hartwell First’s adverse abandonment application.

A Proper Balancing of Interests Compels the Denial of the Application
Despite Hartwell First’s repeated desire to “proceed with its state court

remedy to quiet title to its property,”® that desire does not control the
disposition of this matter. As the D.C. Circuit admonished the Board in Cross
Harbor, 374 F.3d at 1184, the Board “does not, and cannot, simply accede to a
public entity’s wishes in an abandonment proceeding; instead it weighs that
interest as ‘only one factor in {its} analysis’.” See also South Bend, 566 F.3d at
1168-69, in which the D.C. Circuit found the Board had “duly balanced the
relevant interests” by ruling against the City of South Bend and the religious

orders based on its finding that there was “a reasonable potential for future use

of the tracks.”

The crucial factor in this proceeding is whether there is a current and
future need for rail service over the segment of GWRC’s line that is the subject
of Hartwell First’s adverse abandonment application. Due to the expanding

needs of a customer for GWRC’s rail service and the need to improve the safety

(STB served Nov. 19, 2004), reconsideration denied, Yakima Interurban Lines
Ass’n — Adverse Abandonment — in Yakima Cty., WA, STB Docket No. AB-600
(STB served Sep. 15, 2005); City of Colorado Springs—Petition for Declaratory
Order—Abandonment Determination, F.D. Nos. 31271 and 31230 (ICC served
Mar. 22, 1989); Cross Harbor R.R. v. STB, 374 F.3d 1177,1184 (D.C. Cir.
2004)(Cross Harbon.

6 Hartwell First Application at 24.



of its operations, the denial of Hartwell First’s application is essential if GWRC
is to continue to provide rail service for Quality Holdings, LLC (Quality) in a

safe and economical fashion. See V.S. Anderson at 14 2-5; V.S. Colehower.

The runaround track that is the target of Hartwell First’s application is a
facility of a rail carrier that is under the Board’s exclusive jurisdiction pursuant
to 49 U.S.C. § 10501(b)(1). Thus, the Board should declare that the state court
is preempted from taking action that would, in effect, be tantamount to forcing

GWRC to abandon a key component of its line of railroad.

Hartwell First claims that the tracks have not been used to provide local
service “since 1996 when the when the last customer on the Line Segment
closed.” Application at 17. Given the current and future need to use the tracks
for future interstate operations, that claim is irrelevant and immaterial. Even if
there are no current shippers located to the east of Athens Street, Hartwell
First cannot avoid the fact that the tracks have been used for operational
purposes years after the last shipper to the east of Athens Street ceased using
rail service. V.S. Anderson at | 5. Furthermore, if the tracks are retained in
place for operational purposes, there is a possibility that a new customer could
locate on the tracks to the east of Webb Street. This hope was expressed by
the City of Hartwell in 2009. See GWRC Exhibit 10, Letter to David Aldrich,
Hartwell City Manager, dated April 6, 2009. Moreover, the tracks could be used
to perform railroad excursion activities in conjunction with TORCH’s efforts to

preserve the historical nature of the area. V.S. Anderson at 921.



The same is true regarding Hartwell First’s argument that segments of
GWRC’s tracks were removed in 2008. Those assertions must be viewed in
light of multiple recent decisions of the Board that have denied adverse
abandonment applications.” The situation herein is strikingly similar to that
which caused the Board, in 2008, to deny the adverse abandonment authority
to the religious orders and the City of South Bend in Norfolk Southern Railway
Company—Adverse Abandonment—St. Joseph County, IN, STB Docket No. AB-
290 (Sub-No. 286) (STB served Feb. 14, 2008), aff’d sub nom. City of South
Bend, IN v. STB, 566 F.3d 1166 (D.C. Cir. 2009). Similar to the situation
herein, that proceeding involved tracks that ran through Holy Cross Village at
Notre Dame, a retirement village, and the campuses of the University of Notre
Dame, Holy Cross College and St. Mary’s College. Consistent with Congress’
expressed policy in favor of preservation of rail lines, the Board denied the

adverse abandonment application upon finding that the line could be used in

the future.

In the South Bend case, no rail service had been provided for over 12
years before the adverse abandonment application was filed. Moreover, the
mainline switch to the tracks had been disconnected and some tracks removed.
The line was in poor condition and needed to be rehabilitated if rail service
were to be reinstated. Multiple tracks that intersected with streets in South

Bend had been paved over. In short, the lines had been temporarily severed

7 Seen. 5, supra.



from the interstate rail network. Finally, Notre Dame, the only potential rail
customer located along the lines, had publicly announced before the

application was filed that it would not support future shipments of coal over

the line.

Nevertheless, the Board denied the application upon finding that even
though Notre Dame had stated it would not use rail service in the future, there
was a possibility that it could change its mind because its coal plant was
capable of handling rail deliveries. In addition, because Buckeye Industrial
Mining Company, the provider of the University’s coal pursuant to a long-term
supply contract, supported the plan to resume coal deliveries by rail and
estimated that 2 weekly coal trains would replace several thousand trucks, the
Board found there was no doubt that traffic that could use the lines was
available. Finally, because a potential substitute for Norfolk Southern had

materialized, the Board denied the adverse abandonment application.

In denying South Bend’s application, the Board gave no weight to the
expressed concerns of the City and the religious orders regarding the proximity
of the line to residential areas, parks, schools, and recreational centers. The
same was true with respect to the impact on city streets that would follow the
reinstitution of rail operations. Finding possible plans alone do not warrant
removing the lines from the national rail transportation network, the Board
discounted testimony that the line’s right-of-way was needed for the

installation of a storm water sewer and a recreational trail.

O



In South Bend, the City’s expressed concern about the noise, danger, and
interference with vehicular traffic that would result from renewed rail service,
which echoes Hartwell First’s arguments, was rejected. As the Board noted, any
operations over the lines would be subject to safety rules imposed by the
Federal Railroad Administration and, in any event, it was unlikely that renewed

service with projected movements of 2 trains a week, would have a significant

impact on the City.

Regarding the religious Orders, the Board noted they had conducted
educational and other beneficial activities for many years, notwithstanding the
presence of, and in years past, operations over, the lines. Also, while the
Orders might prefer to annex the rights-of-way, the Board found that the
purpose of its statutory power “is to prevent interstate commerce from being
unreasonably interfered with, and to shield useful rail properties from
annexation for the benefit of local interests. To justify withdrawing our
protective jurisdiction over a rail line, we require a greater showing than that a
local activity, however meritorious, would be somehow enhanced if the line

were to be abandoned.” Slip op. at 7.

Plainly, the South Bend precedent controls in this case, particularly when
there is a demonstrated immediate need for GWRC to restore and retain the
tracks. As Mr. Colehower’s testimony conclusively demonstrates, in this case,
there is no need to wait for the possibility that future traffic might materialize.

It already exists and is expanding. Indeed, GWRC’s efforts to rehabilitate the

10



tracks is driven by the fact that the tracks are currently needed to provide

service to a shipper.

There is an immediate and urgent need to restore the tracks.

In contrast to the situation in South Bend, where the Board relied on a
mere possibility that future rail operations could be initiated by a third party,
GWRC has an immediate need to restore the tracks. This must be done to
provide safe, economical rail operations in the future on behalf of Quality
Holdings, a customer that is dependent on rail service and that has recently
taken steps to expand its business. Hence, unlike the situation in South Bend,
a present need clearly exists to restore the tracks so that efficient, future rail
service can be provided. As Jonathan Colehower, the President and CEO of
Quality Holdings, has testified, because abandonment of GWRC’s tracks will
adversely impact Quality, he fully supports GWRC’s efforts to preserve its

ability to utilize the tracks that are at issue herein. See V.S. Colehower.8

Quality “which operates a 131,449 square-foot manufacturing plant and
currently employs approximately 100 employees in Hartwell, is the premier
manufacturer of plastics in the southeast part of the country.” V.S. Colehower

at 3. As Mr. Colehower has also explained at q 3, Quality:

is engaged in the plastics business and manufactures
rotationally molded products. About eighty (80)

8 Mr. Colehower previously testified in a hearing in federal court involving
Great Walton’s motion to dissolve the Emergency Injunction issued by the state
court. The transcript of Mr. Colehower’s testimony in Case No. 3: 15-CV-169,
Hartwell First United Methodist Church v. Hartwell Railroad Company, Inc.,
(M.D. Ga.), is attached as GWRC Exhibit 17.
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percent of its raw materials consists of a polyethylene
substance called LLDPE. The raw material is in the
form of pellets which, after being unloaded from the
rail hopper cars in which they are shipped, are
pulverized into a powder. After being colored, the
powder is put into a cast aluminum mold that rotates
in a large oven. While the product is being rotated, the
polyethylene melts and covers the inside of the mold
and is cooked for around 15 minutes. After the mold
is cooled, the product is removed from the mold.

The Board should carefully note Mr. Colehower’s testimony (V.S.
Colehower at T 4) that his company is dependent on rail service, which
provides the company a price advantage in the market. If rail service is not
available, his company would experience an increase in the cost of its raw
materials from 72 cents to 82 cents per pound (or more than ten percent). V.S.
Colehower at § 4. As he also explained, having the ability to receive raw
materials by rail at his company gives it a cost advantage in the market. As he
testified before the Federal Court, “I’d love to say that our customers come to
us because of our product quality or our service, but there is no doubt that
price is a huge factor and having that price advantage gives us an advantage in
the market.” GWRC Exhibit 17 at 7. And, as reported in an article published
on September 20, 2016, in the Hartwell Sun, entitled Quality Holdings: A best

kept secret in Hartwell, Quality’s Director of Operations and COO, Kenneth

Long, was quoted as follows:

Our success is based on how we handle our raw
materials. We have the ability to do things nobody
else in the business is able to do. There is no question
that the rail systems gives us such an advantage.
Shipping a big hollow part is expensive. You want to
have the ability to produce the product as close to you

12



as you can to keep the expenses down. It reduces the
cost for our customers.9

In his Verified Statement, Mr. Colehower has confirmed that, without rail
service, Quality’s business would be forced to incur additional material

handling costs. As he has explained (V.S. Colehower at ] 4):

From an overall logistics standpoint, receiving raw
materials by rail car is straight forward. When the rail
car arrives, a tube is connected underneath it and the
pellets are pulled into the plant through a vacuum
directly into the top of the pulverizer. If forced to utilize
trucks, Quality would have to figure a way to unload
the material, move it to the pulverizer and then
somehow get it up into a gravity feed or some other
way to get it to the top of the pulverizer. This would
entail business process changes that would
substantially increase operating costs. The bottom line
is that price is a huge factor for our customers. There
can be no doubt that our ability to take advantage of
rail service, which features direct delivery over our
spur track to our facility, contributes to Quality’s
financial successes.

As the Board has previously recognized, forcing a shipper to utilize
trucking would undercut its goal of promoting competition between rail and
trucking services. Wisconsin Dep’t of Transp. — Abandonment Exemption, 1988
WL 225048 (I.C.C.), at *5 (Nov. 23, 1988). As the D.C. Circuit has also noted, in
adverse abandonment cases the Board has long recognized that the impact on
existing shippers must be considered. Cross Harbor, 374 F.3d at 1187 (citing

Waterloo Railway Company — Adverse Abandonment, 2004 WL 941227 (I.C.C.,

at *3 (April 30, 2004).

9 GWRC Exhibit 18,



Mr. Colehower has further testified that Quality’s business is growing
and that the company is looking at new opportunities to expand. V.S.
Colehower at 19 7-8. Having rail service is an essential element of the

company’s ability to do so.

As Mr. Anderson has explained in detail, 0 if GWRC cannot use the
turnaround track that has existed for nearly a full century, it would have no
choice but to shove cars ahead of the locomotive through approximately 45
public and private road crossings. This would add to its labor costs as each
train would require a person to flag every crossing. It would also adversely
impact the safety of HRR’s operations because it would require an employee to

ride the “head end” of the car being shoved while hanging on the side of it.

Such operations would be extremely inefficient. As Mr. Anderson has
explained, the trip from Bowersville with the locomotive on the front end takes
about thirty minutes.!! The return trip back to Bowersville takes approximately
two hours due to the need to stop and flag each of the crossings. This plainly
involves an unsafe and unreasonable period of time for an employee to hang on
the side of a rail car, especially in inclement weather. This too would be

contrary to the rail transportation policy “to operate transportation facilities

10 V.S. Anderson, 79 2-3.
11 Id. at § 3.
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and equipment without detriment to the public health and safety,”!2 and to

encourage “safe and suitable working conditions in the railroad industry.”13

Based on the assumption that the Board will follow its precedents and
deny Hartwell First’s adverse abandonment application, GWRC has been
willing to absorb the additional costs of providing service to Quality on an
interim basis. However, if GWRC were to lose the ability to utilize its tracks
that Hartwell First has targeted for abandonment, GWRC will have little choice
but to abandon the line. Such result would adversely impact Quality, GWRC,
and Norfolk Southern, which originates the traffic that moves to Quality. Given
the fact that Quality has more than doubled the number of its employees
during the past two years and is looking to expand its business in the future, a
proper balancing of all interests favors the denial of Hartwell First’s application.
GWRC respectfully submits that its service, which has contributed to Quality’s
ability to double the number of employees and expand its business, also

benefits the City of Hartwell and Hart County.

Without question, there is a compelling immediate need to retain the
tracks for future rail operations. Although the adverse abandonment of the
tracks could allow Hartwell First to pursue clear title without the right-of-way

easement, that narrow objective does not supersede the Board’s well-

1249 U.S.C. § 10101(8).
1349 U.S.C. § 10101(11).



recognized statutory duty to preserve and promote rail service. Cross Harbor,

374 F.3d at 1187 (citing multiple Board and ICC precedents).

Viewed in a slightly different manner, GWRC’s future use of the tracks is
not going to have a significant impact on Hartwell First’s ability to perform its
ministry. After all, despite Hartwell First’s attempt to distance itself from the
railroad by claiming that it “only became ‘a neighbor’ of the Line Segment when
it was donated property on the north side of the Line Segment,”!* the fact of the
matter is that Hartwell First chose to spend millions of dollars to acquire the

property on the south side of the rail segment knowing full well that the tracks

were there.

The Temporary Removal of Tracks Does Not Constitute Abandonment

As Mr. Anderson has testified, because GWRC was not actively using
them, the rails that crossed Webb Street were temporarily removed for the
convenience of other parties.1> Even though a tiny segment of GWRC'’s lines

were temporarily taken out of service in 2008, that does not support Hartwell
First’s application.
As the Board explained in its February 14, 2008 decision in South Bend,

even though multiple tracks had been paved over and the switch to Norfolk

Southern’s main line had been removed, that did not prove that the tracks had

14 Reply of Hartwell First United Methodist Church to Petition for
Reconsideration of Waive[r] of Filing Fees and Request to Hold Matter in
Abeyance, filed May 2, 2017, at p. 8.

15V.S. Anderson at § 13.

16



been degraded to the point that rail service was no longer feasible. Those
defects were summarily dismissed with the comment that “[tjo be sure, the

Lines would require some work before they could become operational.” South

Bend, slip op. at 5.16

Here, when GWRC allowed the Georgia DOT to pave over the rights-of-
way of both its runaround track and its mainline, it did so with the
understanding that the tracks would be restored if necessary. Correspondence
with the City Manager of the City of Hartwell, dated April 6, 2009, and with the
Georgia DOT, dated August 5, 2009, reflects GWRC’s reservation of its right to
resume service when needed.l” Moreover, even if Georgia DOT and the City
were to oppose GWRC’s retained right to reinstall the tracks, which has not
happened, that would not relieve GWRC of its ultimate responsibility to restore
the tracks. See, e.g., The Baltimore and Ohio Railroad Company, Metropolitan
Southern Railroad Company and Washington and Western Maryland Railway
Company Abandonment and Discontinuance of Service—In Montgomery County,

MD., and the District of Columbia, 1987 WL 97810 at *2, n.1 (I.C.C., March 16,

1987).

Furthermore, although the rails that crossed Webb Street were

temporarily removed in 2009, they were retained in place on the east side of

16 Cf. Railroad Ventures, Inc. v. STB, 299 F.3d. 523, 559-60 (6th Cir. 2002) (fact
that a carrier paved over parts of line and disconnected signal did not prevent
forced sale of line to another carrier interested in restoring service).

17 Letter from Dave Bishop to David Aldrich, City Manager, City of Hartwell
(GWRC Exhibit 10) and letter from Dave Bishop to Todd Wood, Area Engineer,
GADOT (GWRC Exhibit 11).
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the street. See V.S. Dorsey at § 11 and GWRC Photographs 1 through 5. As
noted previously, while a portion of the rails in the northernmost tracks to the
west of Webb Street were temporarily removed, the switches, crossties and
ballast were deliberately left in place. However, the crossties and ballast were
covered over with dirt by Hartwell First’s landscapers. As photographs 5
through 8 attached to Mr. Dorsey’s Verified Statement demonstrate, GWRC was
in the process of restoring the rails when the state court, at First Hartwell’s
behest, on November 28, 2016, enjoined it from completing the restoration of

tracks beyond the original right-of-way.

When it temporarily removed a portion of the runaround track, GWRC
did so only after it entered into a series of license agreements that it reached
with Hartwell First. See GWRC Exhibits 7-9. On December 20, 2007, GWRC,
using its registered Trade Name of “Hartwell Railroad Company,” granted
Hartwell First a License to use a private road crossing “located at the present
southerly end of Chandler Street”.18 Paragraph 4 of that License provides that
Hartwell First would maintain the crossing “in accordance with the
requirements of Railroad looking to the safe and convenient operation and
maintenance of its said line of railroad.” Paragraph 7 requires a vehicle
approaching the crossing shall stop and “shall not proceed over said track of

Railroad until the driver, or other person in charge thereof, shall have

18 A certified copy of the Trade Name is attached hereto, which was recorded in
Walton County by Troutman Sanders on May 29, 1990, is attached hereto as
Attachment A.
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ascertained that no train engine or car of Railroad is approaching said
crossing.”

In addition, Paragraph 11 provides that “Railroad reserves and accepts
unto itself the paramount right to continue to occupy, possess and use the
area of the crossing for any and all railroad purposes. Railroad shall not be
obligated to make cuts in its trains for the crossing.” Plainly, such provisions

do not reflect an intent to abandon the tracks.

On July 31, 2008, a further license was granted to Hartwell First that
authorized it to use two private sidewalk crossings “as shown upon prints
C100 Site Plan Hartwell First United Church and C300 Details each dated July
2007, hereunto annexed and made a part of this agreement.” GWRC Exhibit 8.
The C100 Site Plan clearly reflects the fact that the sidewalks would cross over
both sets of tracks. Most importantly, the certified copy of Drawing C100
attached to the August 1, 2008 Agreement shows that the Hartwell First
property line lies to the north of the entirety of the former spur track that

extends over Webb Street.

An explicit provision in paragraph 7 of the License Agreement requires
“lijn each instance when a individual shall approach said crossing, the same
shall not proceed over said track of Railroad until they have ascertained that
no train engine or car of Railroad is approaching said crossing.” Paragraph 9
also imposes a requirement that Hartwell First “will, at all times during the life

of this agreement, keep the vegetation on its property cut in such manner and
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to such extent as is necessary to permit a person approaching the crossing
from either direction to see approaching trains before such person reaches a

position of danger on or near the crossing.”

As was the case of the earlier License Agreement, paragraph 11 repeats
the statement that “Railroad reserves and accepts unto itself the paramount
right to continue to occupy, possess and use the area of the crossing for any
and all railroad purposes. Railroad shall not be obligated to make cuts in its

trains for the crossing.” Again, no intent to abandon is demonstrated in this

agreement.

On August 1, 2008, Hartwell First was granted a third license which
allowed it to “construct, maintain and remove a sanitary sewer and storm
sewer ...”.19 This Agreement states that the location and dimensions of the
involved parcels of real estate “are substantially as shown on print of Drawings
C100, C200, and C300”. As the certified copies of Drawings C100 and C200
attached to the August 1, 2008 Agreement also reflect, the Hartwell First
property line lies to the north of the entirety of the former spur track that

extends over Webb Street.

It should be further noted that Article 14(a) of the August 1, 2008

Agreement committed Hartwell First to observe and be bound by GWRC’s

rules:

with respect to standard clearances for all railroad
tracks located on or adjacent to the Premises covered

19 GWRC Exhibit 9.
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by this agreement; that is to say, [Hartwell First]
agrees to maintain and preserve an overhead space of
23 feet measured perpendicularly from the top of the
rail (except that overhead clearance where wire lines
extend over said track shall be such as may be
prescribed by [GWRC] and a space 18 feet in width,
measured 9 feet on each side from centerline of said
track; provided, however, that the side clearance of 9
feet must be increased one and one-half (1-1 /2) inches
for every degree of curvature, which space shall be
kept clear of any obstruction whatever, including but
not limited to, all structures, facilities, or property of
[Hartwell First] which are or may be placed or erected
above or parallel to said track.

The foregoing license agreements plainly demonstrate that there was no
intent to abandon the tracks and that GWRC expressly reserved the right to
resume railroad operations over the tracks.20 That Hartwell First may have
mistakenly assumed that the Line had been abandoned when it acquired the
real property located on the southern side of GWRC’s tracks does not provide a
basis for forcibly removing the Line so that rail operations cannot be resumed
over the tracks. Cf. Missouri Central Railroad Company — Acquisition and
Operation Exemption —Lines of Union Pacific Railroad Company, STB F.D.
33508, slip op. at 4, 6-7 (STB served Apr. 30, 1998), aff’s sub nom. Lee’s
Summit v. STB, 231 F.3d 39 (D.C. Cir. 2000) (the fact that communities

developed around moribund but never-abandoned rail line was not a basis for

20 As the Georgia Supreme Court has long recognized, “la]bandonment is
largely a question of intent.” Gaston v. Gainesville D. Electric Ry. Co., 48 S.E.
188, 189 (Ga. 1904), quoting Holmes v. Jones, 7 S.E. 168, 80 Ga. 659 (Ga.,
1888).
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prohibiting carrier from reinstituting rail service without first obtaining new

STB authority).

As GWRC has recently discovered, although Hartwell First accepted the
license agreements, it had no intention to honor them. Instead, following its
acquisition of real property located to the south of GWRC’s tracks, Hartwell
First secretly undertook contemporaneous actions that set the stage for the
current effort to force the closure of the tracks so that Hartwell First could
annex GWRC'’s real property. Hartwell First’s intent is clearly reflected in blue-
print drawings commissioned by Hartwell First, dated July 2007, reflect the
planned demolition of the tracks.2! In particular, a drawing referencing
“PROJECT 06067, HARTWELL FIRST UNITED METHODIST CHURCH,” dated
July 2007, that is also entitled “C100 SITE PLAN,” reflects the instruction
“CONTRACTOR TO REMOVE PIPES IF RAILROAD DEMOLITION CONTRACTOR
DID NOT.” In addition, a drawing entitled “V-100, EXISTING CONDITION AND
DEMOLITION PLAN” that relates to the same project reflects the statements
“STORMWATER PIPE TO REMAIN AFTER DEMOLITION OF TRACKS” and

“TRACKS TO BE DEMOLISHED BY OTHERS.”

As Mr. Anderson has explained, during negotiations with Hartwell First,
“we relied on the drawings that were provided by Hartwell First that showed

that the tracks did not extend over Hartwell First’s property line.” V.S.

21 See GWRC Exhibits 12-14. These same documents are attached to the
Petition for Reconsideration of Waiver of Filing Fees that was jointly filed by
The Harwell Railroad Company and GWRC on April 17, 2017, which pleading
and all attachments thereto incorporated herein by reference.
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Anderson at § 9. As he has also stated, “[h]Jad I been aware of the undisclosed
drawings that showed the tracks being removed at the time that the License
Agreements were being negotiated, I would not have temporarily agreed to
remove the spur track rails. Nor would I have allowed Hartwell First’s

landscaper to cover the crossties and ballast with dirt.” V.S. Anderson at 9 09.

Finally, in granting Hartwell First the two crossing licenses, GWRC relied
on Hartwell First’s agreement that it “shall not at any time own or claim any
right, title or interest in or to railroad’s property occupied by Licensee’s
crossing, nor shall the exercise of this Agreement for any length of time give
rise to any title to said property or any right of interest in Licensee other than
the license created hereby.”?2 By bringing its suit against GWRC based on the
claim that it owns the property occupied by its sidewalk crossings that pass
over GWRC’s two sets of tracks, Hartwell First breached the crossing
Agreement. Here again, the ownership issue will be resolved by the eminent

domain proceeding.
The Torch Agreement Has No Bearing On This Proceeding

The Lease Agreement with TORCH of Hartwell, Inc. (TORCH)23 does not

reflect any intent to abandon GWRC’s line of railroad.?4 Nor does that

22 GWRC Exhibits 7 and 8 at ]11.

23 GWRC Exhibit 20.

4 By way of background, TORCH is engaged in a project that will redevelop the
historic area that surrounds the easternmost tracks and includes the old
Hartwell railroad depot. Resumption of rail service over the runaround track
will not adversely impact TORCH’s project.
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Agreement authorize TORCH to do so. While Paragraph 5.1 provides that
“Lessee shall be permitted temporarily to remove any and all rails in the block
between Forest Avenue and Webb Street, as long as Lessee reinstalls all such
rails at the conclusion of construction” (emphasis added), it does not authorize
the permanent removal of any tracks. However, recognizing the potential need
to install much heavier rails if it were to resume operations, GWRC did not
impose a requirement that TORCH install far more expensive heavier rails

when TORCH reinstalled any rail that it temporarily removed.

As Mr. Anderson has explained, GWRC recognizes that it is solely
responsible for installing heavier rails that will ensure safe operations. V.S.
Anderson at § 19. As a result, the Agreement provides that “Lessee shall not be
obligated, however, to reinstall the rails in such a manner and to such
specifications that the rails are able to support rail traffic.” This same intent is
reflected at Paragraph 7.5, which provides that “[a]t Lessee’s request, and for
such reasonable fee or cost as Lessor my reasonably charge, Lessor shall assist
Lessee with the replacement or repair of any railroad ties on the rail line on the

Leased Premises that are rotten or in a state of disrepair.”25

The bottom line is that even though it has leased the real estate that

underlies the tracks, GWRC has retained the common carrier obligation to

25 At p. 17 of its Application, Hartwell First suggests the tracks are not “capable
of handling train service.” That suggestion proves that Hartwell First has
properly conceded that it “does not have the expertise to evaluate fully the
condition of the Line Segment.”
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operate over the line. As a result, there is nothing in the TORCH Agreement

that precludes GWRC from using the tracks if a need exists.

The Claim That GWRC Is Not Authorized To Operate
The Lines Of Track That It Acquired From Hartwell Railway
Cannot Be Sustained And Is Irrelevant And Immaterial

In its Application, Hartwell First states that while GWRC obtained
trackage rights authority to operate over the Hartwell Railway in 1990, it never
obtained ICC authority to do s0.26 As the ICC file reflects, and as Mr. Anderson
has explained, V. S. Anderson at ] 23, on March 14, 1990, Troutman Sanders
filed a notice of exemption pursuant to 49 CFR §§ 1180.2(d) and (d)(7),
1180.4(g) and 1180.6. That filing, which was assigned F.D. No. 31626 - Notice
of Exemption, covered both the acquisition of Hartwell Railway’s assets and

trackage rights to operate over the tracks until such time as the asset purchase

agreement was closed.?2?

In March 1990, the ICC’s regulations specifically permitted the filing of
related proceedings. See 49 C.F.R. § 1002.2(d)(10-1-89 Edition), attached
hereto as GWRC Exhibit 15. ICC regulations then provided that only one fee
was required for related proceedings, which fee was duly paid. Furthermore, to
qualify for an exemption under 1180.2(d}, the railroad had to file its verified

notice of the transaction with the ICC at least one week before the transaction

26 Hartwell First, Application at p. 4.

27 Hartwell First’s claim, Application at 5, that the “notice of exemption itself
related only to the grant of trackage rights to operate over the line of Hartwell
Railway prior to the completion of the acquisition, and did not seek an
exemption to acquire and operate the line” is flatly contradicted by the notice of
exemption filed March 14, 1990.
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was consummated, all of which was done. Because the transaction was not
finally consummated until May, the foregoing requirement was satisfied. In
short, because consummation was properly effected pursuant to ICC

regulations, it would be impossible to undo the process some 27 years later.

Even if GWRC’s acquisition of the assets could be said to be improper,
which it was not, the Board, if it deems further action to be required, should be
guided by the Supreme Court’s decision in Gilbertville Trucking Co. v. United
States, 371 U.S. 115, 129-130 (1962). As the ICC explained in Association of P
& C Dock Longshoremen v. The Pittsburgh and Conneaut Dock Company, 8

[.C.C.2d 280, 295 (1992), quoting Gilbertville:

To rectify improperly acquired control, the Commission
must impose remedies that are “corrective, not
punitive,” and while giving effect to the statutory
violations, cause “as little injury as possible to the
interests of private parties or the general public.”
Gilbertville Trucking Co. v. United States, 371 U.S. 115,
129-30 (1962).

In this instance, GWRC was legally able to acquire Hartwell Railway’s
assets and to take advantage of the Board’s exemption so long as it filed its
Notice of Exemption at least one week before it acquired the assets. That was
done. Thus, it appears that the ICC inadvertently failed to publish a notice in
the Federal Record that reflected the fact that Docket F. D. No. 31626 involved
more than the trackage rights exemption. In order to address this inadvertent
oversight, if it deems such a step to be necessary, the Board should issue a
decision that nunc pro tunc would correct the inadvertent error. In any event,

the doctrine of laches should prevent Hartwell First from challenging the
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validity of the consummation of the sale of Hartwell Railway’s assets to GWRC

over 27 years after the fact.

Hartwell First’s Contention That The Board Lacks Jurisdiction
Over The Former Spur Track That Is Now An Integral Component Of
GWRC'’s Operations Ignores Reality

The Board should reject Hartwell First’s allegation that the Board lacks
Jurisdiction over a former 258-foot “spur track” that was initially constructed to
serve the facilities of Farmers Union Warehouse, which were located just to the
north of the point where the mainline intersects with Webb Street. That track is
reflected on Hartwell Railway’s Valuation Map, dated June 30, 1916. The track
originally extended in an easterly direction from a point that started
approximately 60 + feet to the east of Chandler Street, which is located

approximately 320 feet + to the west of Webb Street. The spur ended at a point

that was about three (3) feet short of the west side of South Webb Street.28

To reach Farmer’s Union’s property, the spur had to be extended beyond
the Hartwell Railway’s right-of-way over the adjacent lot to the west. Hartwell
Railway’s Valuation Map indicates that in 1916, the adjacent lot was owned by
C. L. Kidd. GWRC Exhibit 1. There is no indication whatsoever that Mr. Kidd,
who has been described as “a prominent Hartwell citizen and a leading

businessman whose financial success contributed to the economic growth of

28 A map of the affected tracks reflecting street names is attached as GWRC
Exhibit 5.
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downtown Hartwell,”2° ever protested the original construction of the spur or

its subsequent extension across Webb Street.30 Nor is there any indication that

any other person did so.

Furthermore, Hartwell First’s jurisdictional argument fails to consider
the full implications of a 1919 Agreement between the Director General of
Railroads, by E. H. Coapman, Federal Manager of the Hartwell Railroad, and R.
F. Clinkscales.3! That agreement caused the spur track on the west side of
Webb Street to be joined with another spur track on the east side of Webb

Street to create a runaround track that was joined at both ends with the

mainline.

In the first paragraph of the 1919 Agreement, it was agreed that the

Railroad:

will lay and construct an extension of 356 feet to the
easterly end of that certain existing spur track of
the Railroad, 258 feet in length at HARTWELL, in the
County of Hart and State of Georgia, which springs
from the main track of the Railroad, at a point thereon
4178 feet east of Milepost 1, and extends and with the
said proposed 356 foot extension thereof will extend
thence is an easterly direction for a distance of 614

29 Historic Resources of Hartwell, Hart County, Georgia. As also mentioned in
the article, Mr. Kidd, who died in 1929, was influential in supporting
transportation. GWRC Exhibit 19.

30 GWRC notes that Mr. Kidd was willing to pursue legal actions against its
predecessor if he felt he had been wronged. See Hartwell Ry. Co. v. Kidd, 74
S.E. 310 (Ga. Ct. App. 1912) in which Mr. Kidd sued Hartwell Ry. for $95.75.
31 On December 28, 1917, following the United States’ entry into World War I,
President Wilson nationalized the entire railroad industry and control of the
nation’s railroads, including Hartwell Railway, was given to the Director
General of Railroads. Mr. Coapman was a Vice President of Southern Railway,
which then owned and controlled Hartwell Railway.
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feet, more or less; and will thereafter, during the life of
this agreement, operate the entire track as extended,
for the purpose of affording unto the party of the
second part facilities for the shipment of his freight in
carload quantities, over the lines of the Railroad and
its connections; ALL being substantially as shown
upon the blue-print map of survey, dated February 19,
1919, revised March 10t and April 22nd, 1919, hereto
annexed and made a part of this agreement.

Emphasis added. See GWRC Exhibit 6.32

The foregoing plainly indicates that the 258-foot spur to the west of Webb
Street was not owned by Farmers Union Warehouse or the owners of the
adjoining property to the west of the Farmers Union Lot. Moreover, the
contemporaneous sketch prepared by the Southern Railway’s Resident
Engineer reflects a series of broken lines used to denote the location of fences
and/or boundaries that are beyond the original right-of-way of the Hartwell
Railway on the west side of Webb Street. Those lines indicate that an
additional parcel of real property had been, or would be, acquired by the
railroad (either Southern or the Hartwell Railway) prior to construction of the

runaround track.

The sketch that accompanies the 1919 Agreements states that the “[njew
R/W Line is 7.5 from present R/W Line and 7' from [the centerline of the] New
Siding.”?? The sketch also reflects a note that reads as follows: “Note 50# Relay

Rail to be used. Track to be constructed 13’ from M.L.” Such dimensions were

32 A color copy of the blue-print sketch is included with GWRC’s Exhibit 6.
33 See GWRC Exhibit 6.
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required to allow the alignment of the two spurs located on both sides of Webb

Street.

On August 5, 1922, following the termination of federal control of
railroads, Hartwell Railway and Clinkscales agreed to continue the 1919
Agreement. Although Hartwell First suggests that the Clinkscales Agreement
“can be terminated by either party on 60 days’ notice,”3* that suggestion must
be rejected in light of the Supreme Court’s decision in Thompson v. Texas
Mexican Ry. Co., 328 U.S. 134, 144 (1946). Accord United States v. Baltimore &
O.R. Co., 333 U.S. 169, 176 (1948) (when Congress enacted the Interstate
Commerce Act, it did not intend railroad regulatory provisions to depend on

who had legal title to transportation instrumentalities).

The “extension” or “joinder of the two spurs” resulted in the creation of a
“runaround” track that measured 614 feet in length and connected with the
existing mainline track at both ends of the runaround track. Most importantly,
the two spurs were converted into components of Hartwell Railway’s mainline,
which is clearly within the Board’s exclusive jurisdiction. As the Fifth Circuit
has recognized, Because the use of the former spur tracks for many years
included traffic movements which were part of the actual transportation haul,
and not merely the loading, reloading, storage and switching of cars, the

trackage was converted into lines of railroad that cannot be abandoned without

34 Application at 4.
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obtaining a certificate from the ICC or the Board. See New Orleans Terminal

Company v. Spencer, 366 F.2d 160, 165-66 (5th Cir. 1966).

As Mr. Anderson has explained, the runaround track allowed a
locomotive, following its arrival in Hartwell, to move from the east end of a
train, to the west end of a train for a safe return to Bowersville after serving
customers in Hartwell.3% As reflected in GWRC Photographs 1 through 4,
attached to Mr. Dorsey’s Verified Statement, the tracks to the east of Webb

Street remain in place and have never been removed.

Following Southern Railway’s sale of Hartwell Railway to local
businessmen in 1924, Hartwell Railway, without any objection being voiced by
any party, utilized the runaround track as an integral component of its railroad
operations until late in the 20t Century when all assets belonging to it were
acquired by GWRC. Because GWRC has used, and will continue to use, the
runaround track in the same fashion to serve Quality, it would be necessary to

obtain the Board’s approval to abandon the runaround track.

Because the extension and joinder of the existing tracks did not extend
Hartwell Railway’s service into a new territory, the creation of the runaround
system is analogous to double-tracking — where a carrier adds a second track
to an existing right-of-way. Therefore, it did not trigger any need to obtain new
ICC authority, even if the actual construction occurred following enactment of

the Esch-Cummings Act (a/k/a Transportation Act of 1920), Pub. L. 66-152,

35 V. S. Anderson at 7 5.
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41 Stat. 470, Feb. 28, 1920. As the ICC explained in City of Detroit v.
Canadian Nat’l Ry., 9 1.C.C. 1208, 1215-17 (1993), aff’d sub nom.

Detroit/ Wayne County Port Auth. v. L.C.C., 59 F.3d 1314, 1316-17 (D.C. Cir.
1995), the 1920 Act, for the first time, granted the ICC jurisdiction over the
construction of new lines of railroad only if the construction extended a
railroad’s operations into new territory. See also, Lee’s Summit, Mo. v. Surface
Transp. Bd., 231 F.3d 39, 42, n.3 (D.C. Cir. 2000) (“Improvement of existing
track does not constitute ‘construction,” and does not even trigger Board

jurisdiction under 49 U.S.C. § 109017).

Hartwell First’s Claim That It Owns The Real Property
Underlying The Former Spur Used To Provide
Rail Service To Farmers Union Warehouse Is Not
Supported By Any Competent Evidence Of Record.

Because the physical location of the tracks has been open and obvious
for over a century, and because the 1919 Agreement indicates that the track
that GWRC is trying to restore was owned by the Hartwell Railway in 1919, it
appears that the Hartwell Railway either owned the underlying parcel of real
estate or held an easement authorizing the construction and operation of the
track. Because a thorough search of the official records of Hart County has not
revealed a deed or other document that substantiates Hartwell First’s claim
that it owns the real property that underlies the track that GWRC is trying to
restore, there is nothing that proves that Hartwell First has a superior right

that would negate GWRC’s property rights to the small parcel of real property

on which the former 258-foot spur was constructed. In fact, as Mr. Dorsey has
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explained, deeds that describe the Farmers Union Lot from 1922 have reduced
the footage on Webb Street to only 90 feet from the 100-foot measurement that
is shown on the original Farmers Union Lot. See V.S. Dorsey at § 11. This
strongly indicates that the parcel on which the “Railroad spur” was constructed
was conveyed at some point to the railroad and could not have been acquired
by Hartwell Mills or by Hartwell First. To resolve the ownership issue and moot
the pending state court proceeding, GWRC has initiated an eminent domain

proceeding pursuant to Georgia law.36

Hartwell First, by declining to introduce deeds in its possession that
allegedly reflect its ownership of the parcel on which GWRC’s runaround track
is located, has clearly waived any right to present evidence regarding its alleged
ownership interests. Therefore, the Board should disregard Hartwell First’s
unsupported allegations of ownership in reaching its decision herein. It is, of
course, “well settled that the interpretation of deeds and the determination of
who owns good title are issues of State law that are outside the expertise of this
Board.” Central Kansas Railway LLC—Abandonment Exemption, Marion &
McPherson Counties, KS, 2001 WL 489991 at 2, 4-6. However, even if the Board
cannot resolve the title issue, it should definitively hold that it has exclusive
jurisdiction, pursuant to 49 U.S.C. § 10501(b}, over the runaround track that

was created by the joinder of the two spur tracks in 1919. Based on the

36 While GWRC believes its right to occupy the land underlying the runaround
track is clear, it recognizes that the fair market value of this very small parcel
is much less than the anticipated litigation costs. It further recognizes it would
be far more efficient, expeditious and certain to simply condemn the property.
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immediate need to use the tracks to provide safe and economical service
to Quality, the Board should find that Hartwell First is not entitled to any
relief before the Board, which unquestionably has exclusive jurisdiction over

the abandonment of all the tracks involved in this proceeding.

Given the time that has elapsed since Hartwell First initially announced
its intention to file its application, GWRC requests expeditious handling of
this matter. As the record reflects, the delay is attributed solely to Hartwell
First. Not only has Hartwell First interfered with GWRC’s efforts to rehabilitate
its tracks but, by deliberately delaying the filing of its application by five

months, has needlessly prolonged this proceeding to the detriment of both

GWRC and Quality.

CONCLUSION

For all of the above-stated reasons, the Board should deny the adverse

abandonment application filed by Hartwell First Methodist Church.

Respectfully submitted,
/s/ Richard H. Streeter

Richard H. Streeter

Law Office of Richard H. Streeter
5255 Partridge Lane, N.W.
Washington, D.C. 20016
Telephone: 202-363-2011

Dated: May 30, 2017
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ATTACHMENT A



£pplCduon 10 Hegister a Business T T N
to Be Conducted Under A Trade Name RECG:EEC MAY 29 1990
"HARTWELL RAILROAD COMPANY" BO0K I3 PAGE
KATHY K.KEESEE, CLERK

STATE OF GEORGIA

COUNTY OF HART

The Undersigned Hereby Certifies: That it is conducting a business at Railroad
and Jackson, City of Hartwell, County of H;rt, State of Georgia 30643 under the
trade name "HARTWELL RAILROAD COMPANY“; that the type of business it

will conduct under said trade name is the operation of a railroad; that said

~ business is composed of the following Georgia railroad corporation whose name

and address are as follows:

THE GREAT WALTON RAILROAD COMPANY
Post Office Box 711
Monroe, Georgia 30655

And that this Affidavit is made in accordance with the Act of the Georgia
Legislature approved in August 1929 and amended in March 1937, March 1943,
March 1970 and April 1981.

Sworn to and subscribed THE GREAT WALTON RAILROAD
ANY :
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Before the
SURFACE TRANSPORTATION BOARD

STB Docket AB No. 1242

Hartwell First United Methodist Church—Adverse Abandonment and
Discontinuance—Hartwell Railroad Company
and The Great Walton Railroad Company, Inc.,
in Hart County, GA

Verified Statement of Bennie Ray Anderson

1, My name is Bennie Ray Anderson. My business address is 1096
North Cherokee Road, Social Circle, GA 30025. I have personal knowledge of
the facts stated herein and am duly authorized to present this Verified
Statement on behalf of The Great Walton Railroad Company (GWRC), which
owns and operates over the Line. I have carefully reviewed the Application for
Adverse Abandonment filed by the Hartwell First United Methodist Church,
Inc. (Applicant or Hartwell First) and will respond to various unsubstantiated
claims and false statements that are contained in that document.! Because the
abandonment of the approximately 0.25 miles of the line of railroad and
associated right of way that is the subject of this adverse abandonment

proceeding is not consistent with the public interest, GWRC strongly opposes

1As a preliminary matter, GWRC’s line of railroad runs from Station 0+00 at
milepost 0.0 in Hartwell, Georgia to Station 508+32.8 at milepost 9.67 in
Bowersville, Georgia. I assume that in 1990, prior counsel did not have access
to the 1916 Valuation Maps of the Hartwell Railway Company from which
GWRC acquired the line of railroad. As a result, prior counsel inadvertently
reversed the milepost designations. Certified copies of the maps are filed
herewith as GWRC Exhibits 1-4.



the application filed by Hartwell First. GWRC has never had any intent to
abandon any of its tracks. To provide safe, economical and efficient service,
GWRC needs to be able to use all of the tracks that are the subject of the

application.

2 The need to retain the tracks identified in the Application for future
railroad operations is directly related to the following circumstances. In 2016,
Quality Holdings (Quality), which is a custom rotational molder whose facility
is located less than a mile to the south and west of the segment of track that is
at issue herein, advised me that its inbound shipments of raw materials would
be substantially increasing. To provide service to Quality, which is also a
customer of Norfolk Southern Railway (NS), GWRC must pull cars from the
point of interchange with NS at Toccoa, Georgia, just past the switch at
Quality’s plant. Having cleared the switch, the cars are pushed onto Quality’s
spur for unloading. After cars are unloaded by Quality, GWRC has no choice

but to push the cars all the way to Bowersville.

3. To satisfy Federal Railroad Administration (FRA) safety rules,
GWRC has for the past year has been required to stop at all 45 crossings
between that Quality’s facility and the wye tracks at Bowersville. At each stop,
the conductor or brakeman must dismount from the car and flag the crossing
before the engineer could shove the empty car or cars across the intersection.
After the train clears the crossing, the conductor has to climb back on the car
and hang on to the grab bar on the side of the car until the next crossing. The

constant stopping and starting causes the trip to the wye track at Bowersville
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to take an hour and a half to two hours to complete. The movement in the
opposite direction takes less than 30 minutes. Not only is this method of
operating very time consuming, labor intensive and unduly expensive, it is
unsafe. And in inclement weather, the person who is forced to hang on the
side of the moving car is necessarily exposed to the elements. Plainly, the
statement (Application at 13) that this method of operations is “satisfactory and
safe” should be summarily rejected by the Board. In addition, the Board should
disregard Applicant’s unsubstantiated claim at page 11 of its application that
GWRC has been pushing the empty cars all the way to Bowersville “since at

least 2009 when the Webb Street crossings were removed.”

4. When Quality advised me in 2016 that it anticipated an
substantial increase in its need for rail service, I concluded that it would be
necessary to restore the runaround track that was used to provide efficient rail
service from 1919 to around 1996. Simply put, if I had to raise my rates to
cover the higher operational costs caused by the inefficient method of
operations, it would possibly force Quality to utilize trucks even though that
would compel Quality to raise its prices. Furthermore, the use of trucks would

also impact the efficiency of Quality’s operations.

5. [ am also aware that restoration of the track may be useful in
attracting additional traffic from previous customers, including Tenneco. The
Tenneco facility is located between Quality and the runaround track that the
Applicant is seeking to force us to abandon. When we previously provided

service to Tenneco, we actively used the runaround track through 2007 to
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reposition the locomotive for movements from Hartwell to Bowersville and
beyond. I am aware that the Hartwell Railway Company used the runaround
tréck for this same purpose for over seventy years before GWRC acquired all of
Hartwell Railway’s assets in 1990. The past usage of the runaround track
plainly shows that it is an essential component of future rail service even if no
shipper is currently located to the east of Webb Street. Without access to the
runaround track, we would be compelled to continue the unsafe and
unsuitable working conditions associated with the constant need to flag every

crossing between Hartwell and Bowersville.

. I am also aware that the City, which is in the process of attracting
new business, has previously expressed its desire to keep the tracks open to
downtown for future implementation of development. The Board should note
that Germany-based Haring, a leading global manufacturer of precision
components and subassemblies for the automotive industry, is in the process
of locating its first U.S. manufacturing facility in Hart County. Because the
existence of a line of railroad is often an attractive feature for new
manufacturing facilities, the Board should deny the adverse abandonment
application for the additional reason that it is not in the best interests of the

overall community.

y In order to preserve the tracks, I have routinely rejected the
Applicant’s repeated requests (since it acquired the property to the south of the
tracks in 2007) that I should voluntarily agree to abandon the segment of

tracks that now exists between portions of its expanded real property interests.
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At the same time, I have tried to be a good corporate citizen by working with
the City, Torch of Hartwell, Inc. and Applicant. As the record reflects, shortly
after Applicant acquired the parcel of real property to the south of the tracks, I
entered into two crossing agreements with Applicant that allowed it to cross
over the tracks that have been in place for over a century. GWRC Exhibits 7
and 8. The mainline track was initially constructed in 1879, while the
railroad’s spur track, as it is described in an agreement dated June 26, 1919,
between the Director General of Railroads and R. F. Clinkscales, was
constructed at some point in time between 1907 and 1916. GWRC Exhibit 6.
The crossing agreements with Applicant reflect the railroad’s reservation of its
“paramount right to continue to occupy, possess and use the area of the
crossing for any and all railroad purposes.” [ will emphasize that as part of
the crossing agreements, respectively dated December 20, 2007 and August 1,
2008, Applicant contractually agreed to the explicit provision in § 11 of both
Agreements that it “shall not at any time own or claim any right, title or interest
in or to railroad’s property occupied by Licensee’s crossing, nor shall the
exercise of this Agreement for any length of time give rise to any title to said
property or any right or interest in Licensee other than the license created

hereby.” Id.

8. Given the explicit reservation of the “paramount right to continue

to occupy, possess and use the area of the crossing for any and all railroad

2 Certified copies of Agreements dated December 20, 2007, and August 1,
2008, are attached as GWRC Exhibits 6, 7, and 8.

S



purposes,” and the fact that Joe M. Whittemore signed the license agreements
in his capacity as the Chair of Applicant’s Building Committee, the assertion at
page 7 of the adverse abandonment application that the Railroad never gave
Hartwell First any indication that it reserved the right to reinstall the north
spur at some time in the future is false. Any steps that the Applicant took to
expand its real estate holdings was done with full awareness of the existence of
the tracks and my intent to preserve the tracks until there would be no current

or future need for them.

2. Unbeknownst to me, Applicant had no intent to honor these
agreements. As a review of the August 1, 2008 Agreement? reflects, Applicant
attached a copy of its Project 06067 “C100 Site Plan,” dated July 2007. We
relied on the drawings that were provided by Hartwell First that showed that
the tracks did not extend over the HFUMC property line. These drawing plainly
reflect the locations of GWRC’s multiple tracks. Applicant did not disclose that
even before it signed the December 2007 Agreement, it had already
commissioned drawings that called for the “destruction and removal of the
railroad tracks as part of its Project 06067.” These undisclosed drawings, also
dated July 7, 2007, which were part of the Applicant’s Project 06067, reflect

the following notes:

e “CONTRACTOR TO REMOVE PIPES IF RAILROAD DEMOLITION

CONTRACTOR DID NOT” See GWRC Exhibit 12.

3 GWRC Exhibit 8.




e “TRACKS TO BE DEMOLISHED BY OTHERS” See GWRC Exhibit 13.
e “STORMWATER PIPE TO REMAIN AFTER DEMOLITION OF

TRACKS.” See GWRC Exhibit 13.

Another plat involving Applicant’s construction of a new gymnasium to
replace an existing gymnasium, dated October 3, 2007, reflects the statement

that:
e HARTWELL RAILROAD TO BE REMOVED. See GWRC Exhibit 14.

Had I been aware of the undisclosed drawings that showed the tracks being
removed at the time that the License Agreements were being negotiated, I
would not have temporarily agreed to remove the spur track rails. Nor would I
have allowed Hartwell First’s landscaper to cover the crossties and ballast with

dirt.

10. Applicant, at page 7 of its reply to GWRC'’s Petition for
Reconsideration of Waiver of Filing Fees, has argued that it went forward with
the acquisition of the yarn plant property on the south side of the tracks based
on discussions it had with me in which I allegedly stated that I would allow
Hartwell First to cross the right of way and tracks, and that I would eventually
give the railroad’s interest in the property to Hartwell First. These statements
are highly misleading. 1 was never advised by Applicant that it intended to
purchase the yarn plant property. When I was later asked by Jack Edmonds if
I would consider giving the real property to Hartwell First, I made it crystal

clear that I would do so if I were to abandon the line, but that I had no plans to



do so. Furthermore, although Hartwell First claims that it went forward with
the construction of a ggymnasium and children’s playground based on
discussions with me, I note that the Hartwell First demolished an existing
gymnasium when it expanded its other facilities that are located to the north of

the tracks.

11. IfI had been advised of Hartwell First’s actual plans and intent, I
would not have granted crossing licenses to it and, I would never had agreed to
the temporary removal of any portion of the steel rails from the runaround

track or the mainline that GWRC was not using at that time.

12. [ must also disagree with the claim at page 7 of the application
that I “took up and removed the north spur.” The so-called “north spur,” which
has been an integral part of the runaround track since 1919, has never been
taken up, removed or abandoned. Because I knew that heavier rails would
have to be installed on the runaround track when and if a need arose to
resume rail operations, only the steel rails were temporarily removed. The
crossties and ballast were not disturbed and were left in place. During the
recent effort to restore service that the Applicant interrupted based on the
unsubstantiated claim that it owns the underlying real property, heavier steel
rails were placed on the existing ties and on new ties that were required due to
the deteriorated condition of existing ties that had been buried by the
Applicant’s landscaper. Had the Applicant not interfered with the ongoing effort
to restore the tracks, the entire system would be in full operational condition

today.



13. At all times, I have acted in good faith in agreeing to work with the
City, the Georgia Department of Transportation, and Hartwell First. I have
always fully disclosed that I have no intent to abandon the tracks and, if a
future need developed, that I intend to resume rail operations over the tracks
that are the subject of this proceeding. In addition to the licenses that were
granted to Hartwell First, that intent is reflected in the letters that were
forwarded to the City on April 6, 2009, and to the Department of
Transportation on August 5, 2009. GWRC Exhibits 10 and 11. Although
Hartwell First has referred to such letters as self-serving (Application at 7), they
placed the City and the Department of Transportation on notice of my intent.
In this regard, I request that the Board make it clear to all concerned that any
further effort to prevent the reinstallation of the tracks across Webb Street
would violate its primary jurisdiction, and request the Attorney General to take

immediate action to enforce its order.

14. At page 8 of its adverse abandonment application, Hartwell First
claims that “[tlhe Line Segment clearly is not currently in a condition that can
support rail operations at any level.” To support this claim, Hartwell First has
submitted a series of photographs that claim to reflect the current condition of
the tracks. See Applicant’s Appendix 10. As is explained in the accompanying
Verified Statement of Joseph Dorsey, GWRC’s General Manager, Hartwell
First’s photographs are very deceptive and even include multiple photographs
of tracks that are not at issue herein, including photos of a spur that leads to a

historically significant turntable to the west of Chandler Street, and the stub
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end of an industry spur that parallels the mainline and runaround track to the
east of Webb Street. To demonstrate the misleading nature of Applicant’s
photographs and arguments, photographs of the relevant tracks that reflect the
true current condition of the tracks are attached to the accompanying Verified

Statement of Joseph Dorsey.

15. I am aware and agree that the rehabilitation work that was started
in November 2016 must be finalized before operations can be resumed over the
mainline and runaround tracks. However, a vast majority of the work is
cosmetic and has already been addressed by the removal of vegetation and
dead leaves. Contrary to Hartwell First’s assertions at page 17 of its
application, no trees are growing in the right-of-way. It will, of course, be
necessary to restore the at-grade crossing over Webb Street, which is also
known as State Route 172, and remove some more of the gravel at the
Chandler Street crossing. GWRC has already notified the City and other state
officials that because it intends to use the tracks in the immediate future, the
pavement must be removed so that the tracks can be fully rehabilitated. AsI
have previously testified, if Hartwell First had not interfered with ongoing
efforts to rehabilitate the tracks, GWRC would have resumed operations over
the tracks at the beginning of the year. The injunction of the state court is the

only reason why the needed work has not yet been completed.

16. Hartwell First has wholly misconstrued the Lease Agreement with
TORCH of Hartwell, Inc. (TORCH). By way of background, the historic Hartwell

rail depot is located at the eastern-most end of the segment of track that
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Hartwell First seeks adverse authority to abandon. That segment of track does
not physically adjoin the Church’s properties, which are located to the west of
South Webb Street. To facilitate the revitalization of the depot area, which is
located between South Webb and South Forest Avenue and includes buildings
owned by Hartwell Railroad Company, as well as railroad right-of-way owned
by GWRC, I entered into a Lease Agreement with TORCH in July 2015 to help

facilitate the rehabilitation of this historic portion of downtown Hartwell.

17. While I support TORCH’s efforts to use much of the land to create
a park area, there is nothing in the TORCH agreement that remotely indicates
that I have ever intended to abandon the tracks that are located on the involved
property. 1 am aware that GWRC’s ability to satisfy its common carrier
obligations is contingent on its ability to continue to use the runaround track

as described above.

18. Because I am not an attorney, I will leave it to counsel to respond
to the misleading legal arguments that have been made by Applicant, including
the assertion at page 9 of Applicant’s Reply, filed May 2, 2017, that GWRC “no
longer has any rights under the license [agreements reached with Applicant in
2007 and 2008] (having assigned it to TORCH under the lease).” However, I am
not aware of any provision in the TORCH agreement that negates any of
GWRC’s rights under the license agreements that were previously granted to
Applicant. Furthermore, the TORCH agreement specifically acknowledges that
certain portion of the Premises “are subject to licenses in favor of Hartwell First

United Methodist Church” and that such licenses are specifically set forth at
11



Section 7.6(b)(1), (2) and (3). In addition, Section 7.6(b) further provides among
other things that TORCH’s “rights to use and occupancy of the Church License
Areas are subordinate and subject to the right of Hartwell First United

Methodist to use and occupy the Church License Areas.”

19. 1will also note that even though Section 5.1 of the TORCH
agreement provides that “Lessee shall be permitted temporarily to remove any
and all rails in the block between Forest Avenue and Webb Street,” that does
not provide TORCH with any authority to permanently remove any track. As
stated at Section 4.1, TORCH is not allowed to use the Premises “in a manner
not permitted by applicable law,” which would include the Interstate Commerce
Act. Also, while Section 5.1 provides that TORCH is not obligated “to reinstall
the rails in such a manner and to such specifications that the rails are able to
support rail traffic,” that does not relieve GWRC from the requirement that it
would have to bring the tracks up to applicable FRA standards before resuming
rail operations over such tracks. Given the likely need to replace lighter rails
with heavier ones, it would have been unreasonable for me to demand that
TORCH assume the responsibility and cost to do so. Those same
considerations apply to Section 8.1, which provides that while TORCH is
required to keep the Premises in a good and safe condition, it does not obligate
TORCH “to make any alterations or additions to the Leased Premises.” As

defined at Section 1.1, the term “Leased Premises” includes buildings and other

property.
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20. In sum, it is my position that contrary to Hartwell First’s claim at
p. 8, nothing in the TORCH agreement “serves as a clear signal that the
Railroad had no plans or expectations of resuming commercial operations on
the track.” Furthermore, the TORCH agreement does not indicate “by its terms
that the Railroad has voluntarily surrendered the right and ability to conduct
any rail operations on or over the Line Segment, either now or for the 99-year
term of the lease” as Harwell First suggests at p. 9 of its application. In
addition, there is nothing in the TORCH agreement that in any manner
prevents GWRC from resuming rail operations over any of the tracks that are
located on the real property that is subject to that agreement. Last, the TORCH
agreement does not give TORCH any ability or authority to abandon the tracks

without authority from the Board.

21. The Board is asked to note that the Federal Appalachian Regional
Commission recently awarded a $150,000 grant to TORCH for the Railroad
Street Park Project. It is hoped that the revitalization of the depot area will
promote tourism and benefit the Hartwell community at large in other respects.
Although nothing has been finalized, the Board should be aware that some
consideration has been given to an excursion train that would allow tourists to
use the old depot to board the train, which would travel along GWRC'’s tracks
to Bowersville, and then return to the depot. This is another reason that I have
resisted Hartwell First’s demands that I agree to voluntarily abandon the

tracks. The Board should also note Hartwell First’s concession that the Georgia

13



State Historic Preservation Officer is aware of the historic significance of this

line of railroad and has raised concerns regarding the removal of the tracks.

22. 1 also disagree with Hartwell First’s suggestion at page 14 that
“Iw]hile no railroad engineering studies have been done, it would appear that
the Railroad could either construct an additional track at Quality to create a
‘wye’ or it could construct a runaround track within its existing 100 foot right
of way somewhere between Quality and Leard Street to the east, or between the
trestle that is west of Quality and Bowersville, that would be closer to quality,
and would not involve the installation of any road crossings.” Based on my
personal knowledge, there is no place between Quality and Leard Street on
which a functioning wye track or a runaround track could be constructed. I
must also note that I am not aware of a trestle that is west of Bowersville.
Furthermore, no “installation of any road crossing” is involved in this matter.
Because the tracks have been in existence since 1879, it is only a matter of
restoring them at a minimal cost. Second, revenues that GWRC will derive
from the relatively small amount of traffic involved herein would not support
the expenditure of funds required to build a new wye or the construction of a
new runaround track, much less the purchase of additional land. Third, GWRC
did not ask the Church to spend $3 million to purchase property on the south
side of its existing tracks. While Hartwell First complains that the existing

tracks “bisects the private property of the Church,”# it cannot deny that it has

4 Application at 18.
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known of the tracks existence from early in the twentieth century.
Nevertheless, it chose to purchase the adjacent property. While Hartwell First
now views the existing tracks as a major irritant, that is not a reason to compel
a small shortline railroad to launch an extensive construction project that

cannot be justified from a financial standpoint.

23. Hartwell First’s claims that GWRC does not own the real property
and tracks at issue herein, and does not hold authority to operate over them,
are shocking. GWRC has been operating over the tracks since 1990. No one,
including Hartwell Railway, the ICC and the Board, has ever raised any
questions in this regard. By way of background, on March 14, 1990, Troutman
Sanders filed a notice of exemption pursuant to 49 CFR 8§ 1180.2(d) and (d)(7),
1180.4(g) and 1180.6. It is my understanding based on old NSR billing records
that John Molm, who is now deceased, personally met with Joe Dettmar, a key
member of the ICC’s Office of Proceedings, two days before he filed the joint
notice of exemption. After he filed the dual notice of exemption, he immediately
responded to requests from other ICC staff members for additional information
by providing the requested certification and other information to them. It is my
further understanding that the ICC’s regulations at the time permitted the
filing of related proceedings and that only one fee was required, which fee was
duly paid. It is my further understanding that to qualify for an exemption
under 1180.2(d), the railroad had to file is verified notice of the transaction
with the ICC at least one week before the transaction was consummated, which
was done. Prior to this proceeding, no one has ever questioned the validity of

15



the transactions and GWRC'’s right to own and operate all of the assets that
were acquired from the owners of Hartwell Railway Company. Such assets
included the rail line owned and operated between Bowersville and Hartwell,
which included any and all tracks, rails, ties, switches, crossings, bridges,
trestles, culvers, buildings, signals, crossing protection devices, communication
lines and poles that were affixed to the land between above-described points on
the date of the Assets Purchase Agreement. As a result, I cannot understand
why the ICC may have failed to publish more than one decision in Finance
Docket No. 31626, which clearly encompassed both the asset purchase and the

trackage rights matters in that docket.

24. To discover what may have happened, I have requested Troutman
Sanders to release all files in its possession that relate to this matter.
Unfortunately, Troutman Sanders, after repeated searches, has notified
GWRC'’s counsel that it cannot locate Mr. Molm'’s files that could perhaps shed
some light on this matter. Furthermore, counsel for the Hartwell Railway has
confirmed that he disposed of his old files several years ago. And there is

nothing in the ICC’s file that provides an explanation.

25. Although Hartwell First claims ownership of the parcel of land on
which a segment of the runaround track is located, its claim is based on quit
claim deeds that assume the prior owner owned all the real property it
conveyed to Hartwell First, measured to the centerline of Hartwell Railway’s
main line of the track. Based on the sketch of the property prepared by the

Southern Railway in 1919 that shows property boundaries that have never
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before been contested, as well as the wording of that Agreement, which notes
that the “258-foot spur track” was owned by the Railroad, I must question
Hartwell First’s claim that it holds any title to the small parcel of real estate
upon which the runaround track rests that is beyond the original 1879 right-
of-way of the original Hartwell Railway Company. To resolve the matter in an
expeditious manner, counsel has commenced a condemnation proceeding in

Georgia.

26. So that GWRC can reactivate the entire system of tracks that it
acquired over 27 years ago, I request the Board to give this matter expedited
consideration and to deny the application for adverse abandonment of the
tracks in question consistent with the provisions of the national rail

transportation policy.

VERIFICATION

I, Bennie Ray Anderson, declare under penalty of perjury that the foregoing is
true and correct. Further, I certify that I am qualified and authorized to file

this statement.

Executed on this 27th day of May, 2017.

Lo o (ot

Bennie Ray €rson
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Before the
SURFACE TRANSPORTATION BOARD

STB Docket AB No. 1242

Hartwell First United Methodist Church—Adverse Abandonment and
Discontinuance—Hartwell Railroad Company
and The Great Walton Railroad Company, Inc.,
in Hart County, GA

Verified Statement of Joseph Dorsey

1. My name is Joseph Dorsey. [ am Vice President and General
Manager of The Great Walton Railroad. My business address is 5245
Bowersville Hwy, Bowersville, GA 30516. I have personal knowledge of the facts
stated herein and am duly authorized to present this Verified Statement on
behalf of The Great Walton Railroad Company (GWRC), which owns and
operates over the Line. I have carefully reviewed the Application for Adverse
Abandonment filed by the Hartwell First United Methodist Church, Inc.
(Hartwell First) and will respond to various unsubstantiated claims and false

statements that are contained in that document.

s Over the past months, I have spent many hours reviewing deeds
and records in the Hart County Clerk of Court’s Office attempting to locate a
deed that would support Hartwell First’s claim to own the real property on
which the former 258-foot spur was constructed prior to 1916. As of this date,
I have not been able to locate any record to support Hartwell First’s claims that

it holds title to that real property. Although I have not yet been able to find a




deed that reflects a conveyance of title to the railroad that would cover the
former spur track that springs in a northly direction from GWRC’s main line
and extends to the east a distance of 258 feet, I have, however, located the
original copy of the June 28,1919 Agreement between the Director General of
Railroads, by E. H, Coapman, Federal Manager, Hartwell Railroad, and R. F.
Clinkscales, and the August 5, 1922 Memorandum of Agreement that extended
the 1919 Agreement. GWRC Exhibit 6. The 1919 Agreement explicitly states
that the 258-foot spur shown on the June 30, 1916 Valuation Map of the
Hartwell Railway was the Railroad’s property. That spur was extended across
Webb Street pursuant to the 1919 Agreement and connected with a spur on
the east side of Webb Street to create a runaround track that allowed the
operating railroad to move its locomotive from the front of an inbound train to
the other end of the train for the return trip to Bowersville, GA. Because the
mainline track begins at milepost 0.0 in downtown Hartwell, the ability to
utilize the runaround track to reverse the position of the locomotive was crucial

as it allowed the locomotive to pull trains moving in each direction.

3. I have carefully reviewed the photographs in Hartwell First’s
Appendix 10, as well as those that were included in the Environmental and
Historic Report filed with the Board on November 15, 2016. According to
Hartwell First, its photographs show that GWRC’s track “is not currently in a
condition that can support rail operations at any level.” Application at 8. In
addition, Hartwell First also claims that “the pictures attached hereto as

Appendix 10, and those attached to the EHR, show that the right of way is




overgrown, has trees growing in the right of way, has obstructed views at the
Athens Street crossing, and that the tracks have been removed from Webb

Street.” Application at 17.

4. It is true that the rails have been temporarily removed from
GWRC’s mainline and runaround tracks over Webb Street. However, the tracks
have not been abandoned. Nor does GWRC have any intent to abandon them.
Instead, GWRC intends to reinstall its rails and complete the rehabilitation of
the runaround track as soon as possible. The only impediment is the
Emergency Order that was issued by the Superior Court of Hart County on
Monday, November 28, 2016. That Order, which has prevented GWRC from
finalizing the restoration of the two tracks that have crossed over Webb Street

since 1919, is the only reason that the tracks have not been restored.

S. I am attaching photographs that, with three exceptions, were taken
on May 25, 2017. These photographs, which reflect the current situation,
contradict Hartwell First’s claims. These photographs start near the eastern
most section of GWRC’s mainline track looking east to the intersection at
Jackson Street with the track leading to the loading platform and Hartwell
Deport shown on the left side of the photograph (Photograph 0). This
particular segment of track has nothing to do with Hartwell First’s real

property. Only GWRC Photograph 24, taken May 7, 2017, faces to the east.

6. The remaining photographs all face in a westerly direction. They

start with the intersection of GWRC’s mainline with Jackson Street (Photo 1)



and continue to the intersection with Athens Street on the west. (Photo 24). In
particular, GWRC’s Photographs 19 through 24 reflect the same segments of
the mainline track that appear in the first three photographs in Hartwell First’s
Appendix 10. As is plainly evident, there are no trees growing in the right of
way, nor are the tracks over grown. Whereas the view of a westbound train is
partially obstructed, which will require GWRC to comply with FRA safety
standards and the removal of some vegetation that currently protrudes over the

right-of-way, the view of an eastbound train is totally unobstructed.

7. Today, gravel that was placed at the intersection of GWRC’s
mainline and Chandler Street is the only obstacle, after a few new crossties are
inserted, that might prevent a locomotive from operating safely between points
west of Athens Street and Webb Street. It would take a matter of minutes to
remove the gravel from around the mainline and turntable spur tracks. See

GWRC Photograph 11.

8. I must also take issue with the misleading nature of Hartwell
First’s photograph in Appendix 10 that is labeled “Condition of the track
looking west from Bank Ave.” That photograph reflects GWRC’s turntable spur
track that is not at issue herein. I am aware that in its EHR, Hartwell First
properly noted that the track in its photograph 11 was a distinct spur.
However, contrary to the label applied to that photograph, the culvert does not
go under the “adjacent Subject Line.” Instead, as GWRC Photograph 13a
shows, the culvert runs parallel to the mainline track. To clarify the situation,

the turntable track heads in a northwesterly direction from GWRC’s mainline




at a point that is approximately 44 feet to the east of Chandler Street to an
historically significant turntable. The turntable is located to the north of the
mainline track. The turntable spur track and the turntable itself are located on
two parcels of land that Hartwell Railway acquired in 1905. The difference
between the turntable spur and GWRC’s mainline is plainly shown in GWRC’s

Photographs 10 through 14.

As noted above, although a portion of the mainline and turntable spur
tracks have been covered with gravel, as shown in Hartwell First’s photograph
labeled “Main line looking east from Bank Ave”, and in GWRC’s Photograph 11,
the tracks are in place and, with a minimal removal of the gravel and insertion
of additional cross ties, are capable of handling commercial operations. As an
aside, “Bank Avenue” is a recent name that has been applied to “Chandler
Street,” which is used in all of the deeds that I have examined that apply to the

real property involved in this matter.

9. The Board should also note that in Hartwell First’s photograph, the
old passenger car and caboose are located at a point that is further west than
the current location. The difference in location reflects the fact that the cars
were moved in the interim between when Hartwell First took its photographs

and April 25, 2017 when GWRC’s photographs were taken.

10. The washout under the turntable spur track, which is reflected in
Hartwell First’s photograph and in GWRC’s Photograph 13, was caused by a

drainage system that is not owned or maintained by the railroad that will need




to be repaired to prevent further erosion. The washout does not impact GWRC’s

mainline track.

11. The 258-foot spur that is reflected on Hartwell Railway’s Valuation
Map extends from a point that is approximately 17 feet from the point that the
turntable spur terminates. The eastbound spur extends approximately 83 feet
before it extends beyond Hartwell Railway’s original right-of-way. From that
point, the original spur extended another 165 to the end of the original spur.
At no point, does the spur extend more than five feet beyond the original right
of way. Because deeds that defined the Farmers Union Lot reflect a variance of
up to 14 feet in the footage of that lot between the Hartwell tracks and the lot
to the north of the Farmers Union Lot (100 feet in 1907 to “about 86 feet” in
1920 and 90 feet in 1922 and at all times thereafter, it appears that the 10 foot
differential can only be explained by an unrecorded deed that served to expand
the railroad’s property an additional 10 feet to the north of the original right-of-
way. If that ultimately proves to be case, that parcel would not be included in

the real property that Hartwell First is claiming to own.

12. Hartwell First has also included several photographs of tracks that
are located to the east of Webb Street. Those photographs should be compared
with GWRC’s Photographs 1 through 4, which reflect GWRC’s mainline and
runaround tracks. These photographs plainly contradict Hartwell First’s
position. In particular, the Board should note that Hartwell First’s photograph

labeled “Condition of tracks at Webb Street looking West” focuses on a track



that is the stub end of an industrial spur that has absolutely nothing to do

with GWRC’s mainline or runaround tracks.

13. I was personally involved in the effort to restore the segment of the
runaround track that is located to the south of the Hartwell First’s church and
driveway. As evidenced by GWRC’s photographs 25 and 26, which I personally
took at 3:16 p.m. and 3:17 p.m. on November 23, 2016, during the process of
restoring the runaround track, the old crossties and ballast were still in place.
Most importantly, at no point did GWRC’s operations cause it to move beyond
the location where the original tracks had been placed over a hundred years
ago. As GWRC’s Photographs 1 through 4 show, the tracks on the east side of
Webb Street have remained in place and are capable of being operated over
today with a minimal amount of work. Although GWRC has been prevented
from completing the alignment process and reuniting the segments of the
mainline and the runaround tracks, it is plainly evident that the joinder of the
tracks will restore the tracks to the same alignment was constructed following
the 1919 Agreement between the United States Railroad Administration’s
Director General of Railroads and the Hartwell Railroad. A true copy of the
Agreement and accompanying sketch prepared by Southern Railway’s Office of
Resident Engineer, Eastern District is found at GWRC Exhibit 6. In addition, a
true copy of the blue print sketch is attached to my statement as Attachment
2. Unlike the copy that is attached to Hartwell First’s application as Appendix
2, entitled Clinkscales Agreement, the blueprint copy allows a reader to view

the various notations thereon.



14. I am serving my 17t% year as the Hart County Commissioner
District 5. I am also the current Chairman of the Hart County Board of
Commissioners. By virtue of being the current Chairman, I am also a current
member of Hart County Industrial Building Authority, which is charged with
bringing industry into the County. Although I am not authorized to state an
official position in this proceeding for other than GWRC, the County is always
looking for ways to attract new businesses and employment to the County. I
am also aware that Quality Holdings has advised GWRC that it intends to
expand its business even further in the future. Because the adverse
abandonment of a segment of GWRC’s tracks would adversely impact GWRC’s
ability to provide service to Quality, the overall public interest in promoting

growth in Hart County would not be served.




VERIFICATION

I, Joseph Dorsey, declare under penalty of perjury that the foregoing is true

and correct. Further, I certify that I am qualified and authorized to file this

statement.

Executed on this 30th day of May, 2017.

(Jb ph or B




Before the
SURFACE TRANSPORTATION BOARD

STB Docket No. AB 1242

Hartwell First United Methodist Church—Adverse Abandonment and
Discontinuance—Hartwell Railroad Company
and The Great Walton Railroad Company, Inc.,
in Hart County, GA

Verified Statement of Jonathan Talbot Colehower

1. My name is Jonathan Talbot Colehower. I am the President and
CEO of Quality Holdings, LLC. (Quality). My business address is 300 Fisher
Dr., Hartwell, Georgia. I have personal knowledge of the facts stated herein and
am duly authorized to present this Verified Statement on behalf of Quality in
support of The Great Walton Railroad Company (Great Walton). I am aware
that the Hartwell First United Methodist Church (Hartwell First) has filed an
application with the Surface Transportation Board seeking to compel the
abandonment of the segment of Great Walton’s line of railroad between Athens
Street and the end of the line at South Forest Street, in Hartwell, Georgia.
Because abandonment of that segment of Great Walton’s line will adversely
impact Quality and its plans to expand its business in the future, Quality

opposes Hartwell First’s application.

2. After graduating from business school at Vanderbilt, I spent about
eight years in management consulting at Accenture. I then spent the next five

years with Oracle, where I was involved with supply chain and manufacturing.

1



Thereafter, I was the CEO of a software company in Boston until I joined
McKinsey & Co.. Before being hired in 2016 to run Quality’s business in
Hartwell, I was employed as the chief marketing officer for Manhattan

Associates in Atlanta, Georgia.

3. Quality, which operates a 131,449 square-foot manufacturing
plant and currently employs approximately 100 employees in Hartwell, is the
premier manufacturer of plastics in the southeast part of the country. Quality
is engaged in the plastics business and manufactures a very diverse series of
large and small plastic items from raw materials (plastic pellets) that come into
its plant by rail. Each hopper car will contain 200,000 pounds of the raw
material used in Quality’s manufacturing process. About eighty (80) percent of
Quality’s raw materials consists of a polyethylene substance called LLDPE.
The raw material is in the form of pellets which, after being unloaded from the
rail hopper cars in which they are shipped, are pulverized into a powder. After
being colored, the powder is put into a cast aluminum mold that rotates in a
large oven. While the product is being rotated, the polyethylene melts and
covers the inside of the mold and is cooked for around 15 minutes. After the

mold is cooled, the product is removed from the mold.

4, If Quality were forced to utilize truck service, its basic cost of raw
materials would increase from 72 cents to 82 cents per pound. This does not
include any consideration of additional material handling costs. From an
overall logistics standpoint, receiving raw materials by rail car is straight

forward. When the rail car arrives, a tube is connected underneath it and the

2



pellets are pulled into the plant through a vacuum directly into the top of the
pulverizer. If forced to utilize trucks, Quality would have to figure a way to
unload the material, move it to the pulverizer and then somehow get it up into
a gravity feed or some other way to get it to the top of the pulverizer. This
would entail business process changes that would substantially increase
operating costs. The bottom line is that price is a huge factor for our
customers. There can be no doubt that our ability to take advantage of rail
service, which features direct delivery over our spur track to our facility,

contributes to Quality’s financial successes.

5. Because I firmly believe that reliable and economical rail service is
essential to the long- term expansion of Quality’s business, I have worked
closely with Great Walton over the past two years. Recognizing that rail service
had not been employed to any great extent by prior ownership, I proactively
took steps to ensure that Quality would receive reliable and economic rail
service. This included providing funds to assist Great Walton with track

improvements.

6. [ am aware from conversations with Great Walton’s management
that it must reduce its operating costs if it is to continue providing rail service
to Quality. As has been explained to me, it is currently unable to make use of
the runaround tracks that it owns in Hartwell due to the emergency injunction
issued by a local state judge that has prevented it from rehabilitating and
restoring its tracks. As a result, it has no choice, after pulling the empty cars

from Quality’s spur, but to push the empty cars from Quality’s facility to

3



Bowersville, a distance of approximately 9 miles. This increases the time
needed to travel that short distance from about 30 minutes on an inbound
movement to Quality, to as much as 2 hours to return them to Bowersville. 1
am advised that if Great Walton were able to use its runaround track that is
the subject of this adverse abandonment application, it would be able to
reposition its locomotives at the head of its trains for the movement back to
Bowersville and eliminate the need to flag at the intervening 45 public and
private road crossing. I am also aware that its current operating practice
requires an employee to hang on the side of the moving train and hop off the
train at each intersection in all types of weather. In my opinion, that is not the

safest way to conduct operations.

7. At present, Quality receives only a limited number of carloads of
raw material a year. In 2016, after I focused on the need to shift to rail service,
we received 21 cars. I forecast that this will increase to 25 cars per year in
2017. Moreover, I am currently looking at two new opportunities that would
increase Quality’s dependence on rail service. One involves a rotational
molding company that is located in Toccoa, Georgia. That company has asked

if we could pulverize about a million pounds a year for them.

8. To demonstrate the importance of rail service, in 2016, Quality’s
top line revenue was up by 20 percent and the EBITA (earnings before taxes
and interest) was up 40 percent. In 2016, Quality was a $10 million business.
My forecast for 2017 is that Quality will reach somewhere around $12 million.

If we were to lose rail service or if Great Walton were forced to raise its rates to

4



cover an increase in operating costs incurred by the abandonment of its tracks,
it would clearly impact Quality. Because Quality’s future growth is dependent
upon its ability to utilize rail service, rather than trucks, I respectfully request
the Board to deny the application for adverse abandonment filed by Hartwell

First United Methodist Church.
VERIFICATION

I, Jonathan Talbot Colehower, President and Chief Executive Officer of
Quality Holdings, LLC, verify under penalty of perjury under the laws of the
United States that the facts recited in the foregoing statement are true and
correct to the best of my knowledge, information and belief. Further, I certify

that I am qualified and authorized to cause this Verified Statement to be filed.

%Mm Coletscer

Name: Jonathan Talbot Colehower
President and CEO of
Quality Holdings, LLC

Date: May 22, 2017
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THIS MEMORANDIM OF AGREEMENT WITNESSETH:

That for good and sufficient considerations thsreuwnto moving them, the

wndersigned

TUELL ReTLWAT COMPANY - r

hereipnafier for convemience styled the Railway Company, and the undersigned

" R, P. CLINKSCALES, of Hertwell, feorgis , hereinafier for com-

venience siyled the Indusiry (whether one or mors irndividuels, a paritder-

ship, #ifm or corporation), dc hereby cowenant znd agree each with the

other; that the contrect or agreement made spd entered info on the 28uh

day of  Jums ' . 1912, by and between the Dirsctor General 92‘- Railroads
and the Industry, bearing said date, concersing an industrial —"zracl': &t

HARTWELL s 3n the Gtate of  Gourgia =, asin

said agraement described (being the contraci io which- this memerandum is
attached), notwithstanding the limitation of said coniraci zs fo duration
for the period of Federai comtrol of railrcads, has continued and shell con-
%inue in force from and after the first dey of March, 1920, which was the
se of expiration of the pericd of ‘-"erieral canbrol of railroa.cs, and is
pinding upon the uadersigned, as = contract vetween t.-.em, with Yike nz‘i‘ec‘b
and to 2]l indents end nur;ases &g if the undersigned suvseri be’s,, pertiss
hersto,,he.d ‘oeen joined as the pariies to the said ux:iginal contract or -
agreexzent hereintefore mentioned, uniil the said contract or dégreement shall
be t‘emi.ng.tad by either of the su‘us?zri‘:)d.’ng pérties hgretc by sixty (60) days

written notice to the ather of the intention -nn termne.-te the_same.

Pl
WITNESS the following signatures, this “6 day of 5._:-",,»:'.-:,»{'

1622: N L ) 3
. . o/
I.n preaam:e of: - el ’ HARTWETT. RATIRRY COMOREY,
\;Zf%/',/%_ﬂ—»——-—/ o

p i o R e e e
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THE GORDON LAW FIRM
£.0. BOX 870
415 EAST HOWELL STREET

WLOCT -2 &5 255 HARTWELL, GEORGIA 30643
DIV s

VN R B
THIS AGREENIEN‘jI',"m de and entered into by and between HARTWELL RAILROAD
COMPANY, a Georgia corporation, hereinafter styled "Railroad,” party of the first part; and HARTWELL
FIRST UNITED METHODIST CHURCH, a religious organization, whose mailing address is 200 East Howell
Street, Hartwell, GA 30643 hereinafter styled "Licensee,” party of the second part:

Fecorded
WITNESSETH: 0D Page 438
TH4 Tehe PARTIES HERETO agree as follows: : AQ_—Q - Zﬁ /‘/

1. Railroad hereby grants unto Licensee, insofar as Railroad's title enables it so to do, the right to use a
private road crossing, hereinafter calied "crossing," upon and across, at grade, the right of way or property and

~track (whether more than one track) of Railroad running between Bowersvitle and Hartwell, Georgia, located

at the present southerly end of Chandler 8treet in Hartwell, Georgia at or near Hart County, Georgia, located
substantially as shown upon print Hartwell First United Methodist Church Crossing , dated December 14,
2007, hereunto annexed and made a part of this agreement.

2. Licensee will pay unto Railroad, for said privilege, a sum of ONE HUNDRED AND 00/100 DOLLARS
($100.00), in advance, as consideration for the license.

3. Railroad will, for the accommodation of and at the expense of Licensee, perform the work of constructing
and maintaining the portion of said crossing between the rails in said track and to the ouiside ends of the
crossties on each side thereof.

4. Licensee will, at the expense of Licensee, construct and maintain said crossing {except the portion to be
constructed and maintained by Railroad as aforesaid), including all necessary drainage, signage, and will
maintain said portion of said crossing constructed by Licensee, in all respects in accordance with the
requiremzats of Railroad looking to the safe and convenient operation and maintenance of its said line of
railroad. Licensee agrees to reimburse Railroad, within 10 days of receipt of a bill rendered therefor, the cost
to Railroad for constructing and maintaining said portion, of said crossing constructed and maintained by
Railroad.

5. This license is a personal privilege to Licenses bereunder, and shall not be transferred or assigned without
the written consent of Railroad.

6. No person other than Licenses, ifs agents, employees, patrons, or invitees, shall be permitted to use said
crossing; Licensee hereby agreeing that said crossing shall be a private crossing for the use and convenience of
Licensee, its agents, emplovees, patrons, or invitess only, and shall not be, or be permitted to become, a
highway for the use of the public. To the end of preventing the use of said crossing by the public, Licensee
will, at its own cost and expense, construct and maintain, at a point to be designated by the President of
Railroad, or his duly authorized representative, a signboard clearly indicating that said crossing is for the
private purposes of Licensee.

7. In each instance when a vehicle shall approach said crossing, the same shall be stopped, and shall not
proceed over said track of Railroad until the driver. or other person in charge thereof, shall have ascertained
that no train engine or car of Railroad is approaching said crossing.

B. Licensee accepts the privilege hereby granted with fitll cognizance of the risk of loss of life, personal
injury and property loss or damage which may be caused: (1) by railroad operations, ator in the vicinity of said
crossing; or (2) by the construction, maintenance or use of said crossing by the Licensee or aothers; or (3) by the
presence of equipment or personnel of the Licensee, at or in the vicinity of said crossing, or on or in the
vicinity of the right of way of the Railroad. The Licenses is willing to assume this risk entirely, and specifically
covenants that the privilege granted hereby shall be used and enjoyed at the sole risk of the Licensee, and that
neither Railroad, nor any corporate affiliate of the Railroad, shall have any responsibility whatever forany such
loss, injury or damage. To that end, Licensee hereby specifically agrees to indemnify, defend and save
harmless Railroad, and all corporate affiliates of the Railroad, from and against all cost, expense, lability, or
loss resulting from death, personal injury, or property loss or damage, including attorney=s fees, arising out of,
connected with, or caused by (1) railroad operations, at or in fhe vicinity of said crossing; or (2) the
construction, maintenance or use of said crossing by the Licensee or others; or (3) the presence of equipment or
personnel of the Licensee, at or in the vicinity of said crossing, or on or in the vicinity of the right of way of the
Railroad. The indemnity obligations imposed upon the Licensee by this paragraph shall be absolute, and shall
not be affected by the negligence, ejther primary or contributory, of the Railroad or of any corporate affiliate of
the Rajlroad. It is expressly agreed and nnderstood that Licensee=s duty to indemnify Railroad shal! include,

Salasl Page 1 of 3




but is not limited to, any potential liability, loss, damage or exp{ense of Railroad or incurred by Railroad arising
in whele or in part from the sole negligence of Railroad or any of its corporate affiliates.

9. Inorder to contribute toward the safety of frain and motor vehicle operations at said crossing, Licensee
widigat all times during the life of this agreement, keep the vegetation on its property cut in such manner and to
such exlent as is necessary to permit a person approaching the crossing from either direction fo see approaching
trains before such person reaches a position of danger on or near the crossing. Licensee will also prevent the
erection on its premises of any structures which would interfere with the view of approaching trains or other
rail equipment operating on said track.

10. Licensee will procure and mainlain, during the life of this agreement, a policy or policies of insurance
covering the liahility which is or may be imposed upon it by Article 8 of this agreement, in an amount not less
than a combined single limit of $5,000,000. Licensee shall have Railroad listed as an additional insured in ali
such policy or policies of insurance procured and maintained pursuant to Article 10 of this Agreement. Such
policy or policies of insurance shaltalso centain 2 confractual liability endorsement. Licensee agrees to furnish
Railroad a certificate or certificates evidencing the maintenance of such insurance, and Licensee further agrees
to fumnish Railroad, upon request, a copy of such policy or policies of insurance. All such certificates of
insurance shall further contain a provision requiring the insurer to provide Railroad with 30 days notice prior to
the effective date of any cancellation of the policies of insurance covered by it. All insurance policies required
by this Article 10 must show in the (1) "Description, of Operations/Locations/Vehicles/Special Items Block on
the Certificate of Insurance, and (2) on the Insurance Policy and all subsequent endersements, an accurate
description of the location of the project or property, the type of agreement, the date of the agreement and the
parties to the agreement.

1t is further understood and agreed that the furnishing by Licensee of evidence of such insurance, and
acceptance of same by Railroad, is not intended to, and shall not limit, modify or otherwise affect the
obligations or liabilities of Licensee under Article 8 of this agreement.

11, Without separate written consent of Railroad, Licensee shall not dedicate nor permit crossing to be
used for any purpose or in any manner that might in any way make said crossing a public cressing or subject it
to any public servitude. Railroad reserves and accepts unto itself the paramount right fo continue {o occupy,
possess and use the area of the crossing for any and all railroad purposes. Railroad shall not be obligated to
make cuts in its trains for the crossing. Licensee shall not at any time own or claim any right, title or interest in
or to railroad’s property occupied by Licensee’s crossing, nor shall the exercise of this Agreement for any
length of time give rise to any title to sald property or any right or interest in Licensee other than the license
created hereby.

12, Licensee shall not assign this agreement without the written consent of Railroad.

[3.  The word "Railroad” as used herein shali inclnde any other Company whose property at the aforesaid
iocation may be leased or operated by Railroad, said term also shail include Railroad's directors, officers,
agents and employees, and any parent company, subsidiary or affiliate of Raiiroad and their dirsciors, officers,
agents and employees.

14. Either party hereto may terminate this agreement at any time hereafter by serving upon the other thirty
(30) days written nofice of election to do so. If Licensee shall violate any of its covenants herein, Railroad may
terminate this agreement forthwith by written notice to Licensee of its election to do so. At or before the
expiration of the time limited by any notice to Licensee of Raiiroad's election to terminate this agreement,
Licensee will discontinue use of said crossing, and will restore said right of way or property to the condition
existing prior to the construction of said crossing, or, upon default thereof, Railroad may, in addition to any
other legal remedy it may have, close said crossing and restore the condition of said right of way or property, at
the sole cost and expense, of Licensee.

15. This agreement shall take effect as of the # 0 day of _0 SCemp R L2007 .

IN WITNESS WHEREOF. the PARTIES HERETO have executed this agresment in friplicate, each
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part being an original, as of the day of{  day of December, 2007.

T escace of . HARTWELL RAILROAD COMPANY
By 4 /‘. i 5j.
BA[HUUJA) hc/#lﬂo }/r)ﬂ/‘z M\,&MW A
As to Railroad

HARTWELL FIRST UNITED METHODIST CHURCEH
In presence oft

S TF it ] B”'M%W chr—

As to Licensee

%u?f/g&hb&cc./

to Licensee

Ckair, Bulldlng Gommlttee

340895-v1 Page 3 of 3




HARTWELL FIRST UNITED METHOPIST
CHURCH CRoSSING DECEMBER 14, ZooT




GIVEN UNDER MY AND SEAL

OF SAID COURT THIS Y OF
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LAADIV)
DEPUTY. CLERK (SEAL)
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THE GORDON LAW FIRM
PO, BOX 870
415 EAST HOWELL STREET
HARTWELL, GEORGIA 30643

24 ac7 -
/

AH 9: 355

THIS AGREEMENT- wade and entered into by and between HARTWELL RAILROAD
COMPANY, a Georgia corporation, hereinafier styled "Railroad," party of the first part; and HARTWELL
FIRST UNITED METHODIST CHURCH, a religious organization, whose mailing address is 200 East Howell
Street, Hartwell, GA 30643 hereinafter styled "Licensee,” party of the second parfRgaoraed

WITNESSETH: 40 peage ¥90-H93
- 10-2- 7014

0
THAT the PARTIES HERETO agree as follows: :

) &

1. Railroad hereby grants unto Licensee, insofar as Railroad's title enables it so to do, the right to use two
private sidewalk crossings, hereinafter called "crossing,” upon and across, at grade, the right of way or property ~
and track {whether more than one track) of Railroad running between Bowersville and Hartwell, Georgia,
located west of Webb Street in Hartwell, GA substantially as shown upon prints C100 Site Plan Hartwell First
United Church and C300 Details each dated July 2007, hereunto annexed and made a part of this agreement.

2. Licensee will pay unto Railroad, for said privilege, a sum of ONE HUNDRED AND 00/100 DOLLARS
($100.00), in advance, as consideration for the license.

3. Licensee will, at the expense of Licensee, construct and maintain said crossing (except the portion to be
constructed and maintained by Railroad as aforesaid), including all necessary drainage, signage, and wiil
maintain said portion of said crossing constructed by Licensee, in all respects in accordance with the
requirements of Railroad looking to the safe and convenient operation and maintenance of ifg said line of
railroad. Licensee agrees to provide railroad 48 hours advance notice prior to installation or mhintenance of
said crossings. E

5. This license is a personal privilege to Licensee hereunder, and shall not be transferred or assigned without
the written consent of Railroad.

6. No person other than Licensee, its agents, employees, patrons, or invitees, shall be permitted to use said
crossing; Licensee hereby agreeing that said crossing shall be a private crossing for the use and convenience of
Licensee, ifs agents, employees, patrons, or invitees only, and shall not be, or be permitted to become, 2
highway for the use of the public. To the end of preventing the use of said crossing by the public, Licensee
will, at its own cost and expense, construet and maintain, at a point to be designated by the President of
Railroad, or his duly authorized representative, a signboard clearly indicating that said crossing is for the
private purposes of Licensee.

7. In each instance when a individual shall approach said crossing, the same shall not proceed over saiirack
of Railroad until they have ascertained that no train engine or car of Railroad is approaching said crossing.

8. Licensee accepis the privilege hereby granted with full cognizance of the risk of loss of life, personal
injury and property loss or damage which may be caused: (1) by railroad operations, at or in the vicinity of said
crossing; or (2) by the construction, maintenance or use of said crossing by the Licensee or others; or(3) by the
presence of equipment or personnel of the Licensee, at or in the vicinity of said crossing, or on or in the
vicinity of the right of way of the Railroad. The Licensee is willing to assume this risk entirely, and specifically
covenants that the privilege granted hereby shall be used and enjoyed at the sole risk of the Licensee, and that
neither Railroad, nor any corporate affiliate of the Railroad, shall have any responsibility whatever for any such
loss, injury or damage. To that end, Licensee hereby specifically agrees to indemnify, defend and save
harmless Railroad, and all corporate affiliates of the Railroad, from and against all cost, expense, liability, or
loss resulting from death, personal injury, or property loss or damage, including attorney=s fees, arising out of,
connected with, or caused by (1) railroad éperations, at or in the vicinity of said crossing; or (2) the
construction, Taintenance or use of said crossing by the Licensee or others; or (3) the presence of equipment or
personnel of the Licensee, at or in the vicinity of said crossing, or on or in the vicinity of the right of way of the
Railroad. The indemnity obligations imposed upon the Licensee by this paragraph shall be absolute, and shall
not be affected by the negligence, either primary or contributory, of the Railroad or of any corporate affiliate of
the Railroad. It is expressly agreed and understood that Licensee=s duty to indemnify Railroad shall include,
but is not limited t6, any potential liability, loss, damage or expense of Railroad or incurred by Railroad arising
in whole or in part from the sole negligence of Railroad or any of its corporate affiliates.

9. In order to contribute toward the safety of train and maotor vehicle operations at said crossing. Licensee
will, at all times during the life of this agreemest, keep the vegetation on its property cut in such manner and to
such extent as is necessary to permit a person approaching the crossing from sither direction to see approaching
trains before such person reaches a position of danger on or near the crossing. Licensee will also prevent the
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erection o its premises of any structures which would interfere with the view of approaching trains or other
rail equipment operating on said track.

10.  Licensee will procure and maintain, during the life of this agreement, 2 policy or policies of insurance
covering the Hability which is or may be imposed upon it by Article § of this agreement, in an amount not less
than a combinetisimgle lirait £ $2,000,000. Licensee shall have Railroad listed as an additional insured in all
such policy or policies of insurance procured and maintained pursuant to Article 10 of this Apreement. Such
policy or policies of insurance shall also contain a contractual liability endorsement. Licensee agrees to furnish
Railroad a certificate or certificates evidencing the maintenance of such insurance, and Licenses further agrees
to furnish Railroad, upon request, a copy of such policy or policies of insurance. All such certificates of
insurance shall further contain a provision requiring the insurer to provide Railroad with 30 days notice prior to
the effective date of any cancellation of the policies of insurance covered by it. All insurance policies required
by this Article 10 must show in the (1) "Description, of Operations/Locations/Vehicles/Special ftems Block on
the Certificate of Insurance, and (2} on the Insurance Policy and all subsequent endorsements, an accurate
description of the location of the project or property, the type of agreement, the date of the agreement and the
parties to the agreement.

It is further understood and agreed that the furnishing by Licensee of evidence of such insurance, and
acceptance of same by Railroad, is not intended fo, and shall not limit, modify or otherwise affect the
obligations or liabilities of Licensee under Article 8 of this agreement.

11. Without separate written consent of Railroad, Licensee shall not dedicate nor permit crossing to be
used for any purpose or in any manner that might in any way make said crossing a publie crossing or subject it
to any public servitude. Railroad reserves and accepts unto itself the paramount right to continue to oceupy,
possess and use the area of the crossing for any and all railroad purposes. Railroad shall not be obligated to
make cuts in its trains for the crossing. Licensee shall not at any time own or claim any right, title or interest in

orto railroad’s property occupied by Licensee’s crossing, nor shall the exercise of this Agreement for any
length of time give rise to any title to said property or any right or inferest in Licensee other than the license
created hereby.

12.  Licensee shall not assign this agreement without the written consent of Railroad.

13.  The word "Railroad” as used herein shall include any other Company whose property at the aforesaid
location may be leased or operated by Railroad, said term also shall include Railroad's directors, officers,
apents and employees, and any parent company, subsidiary or affiliate of Railroad and their directors, officers,
agents and employees.

14. Either party hereto may terminate this agreement at any time hereafter by serving upon the other thirty
(30) days written notice of election to do so. If Licensee shall violate any of its covenants herein, Railroad may
terminate this agreement forthwith by written notice o Licensee of its election to do so. At or before the
expiration of the time limited by any notice to Licensee of Railroad's election to terminate this agreement,
Licensee will discontinue use of said crossing, and will restore said right of way or property to the condition
existing prior to the construction of said crossing, or, upon default thereof, Railroad may, in addition o any
other legal remedy it may have, close said crossing and restore the condition of said right of way or property, at
the sole cost and expense, of Licensee.

15. This agreement shall take effect as of the 1¥ day of August, 2008.

IN WITNESS WHEREQF., the PARTIES HERETO have executed this agreement in dulpicaie, each
part being an original, as of thg~= | _ day of July, 2008.

HARTWELL RAILROAD COMPANY

o) Kcﬁéﬁ

In presence of:

In presence of:

hper—

1o Licensee 4 {/;fg e /&‘9/ 0&}7‘}&(%——

:D'”/erw B e O
As to Licensee
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F.O. BOX 870
415 EAST HOWELL STREET
HARTWELL, GEORGIA 30643

THIS AGREEMENT, made and entered into this 1* day of August, 2008. by and i:;eiween

HARTWELL RAILROAD COMPANY, a Georgia corporation, hereinafter styled
"Company"; and

HARTWELL FIRST UNITED METHODIST CHURCH, a religious orgamz.ahon of
Georgia, hereinafter styled "Licensee”™; =

WITNESSETH:

THAT the PARTIES HERETO agree as foﬂows'-

ARTICLE 1. Company, insofar as its right, title, andiiterest enables it 5o to do, 2§
warranty, and in consideration of the covenants of Licenses, hereby grants unto Llce ce the -
right to occupy and use for the purpose or purposes hereinafter mentioned: &

Two parcels of the right of way or property of Company identified

on Hartwell First United Methodist Church C100 Site Plan at Hartwell, Hart
County Georgia, the location and dimensions of which are substantially as
shown on print of Drawings C100, C200, and C300 each dated July 2008
hereunto attached and made a part hereof (hereinafter "Premises");
TOGETHER with the right to construct, maintain and remove a sanitary sewer
and storm sewer which said improvements shall not become a fixture(s) upon =7 g
the realty, but shall remain the property of Licensee and shall be removed & =
from the Premises upon termination of this agreement. =
Company reserves unto itself, and its permittees, the permanent right to maintain, operate,
renew, or construct upon, under, or over said Premises, any existing pipe, electric &
transmission, telephone, telegraph, and signal lines, or any other facilities of like character. § E
Licensee agrees that its occupation and use of the Premises is subject to any or all suchrights &2 ‘
and uses and to such rights as the owners or users thereof may have to use any road or i
highway, or portion thereof, which may be located upon or which may traverse said
Premises.

ARTICLE 2. Licensee will use said Premises for the purpose of two underground pipes
with casings and for no other purpose without the written consent of Company. This license
is a personal privilege to Licensee and shall not be assigned without the written consent of
Company, nor shall Licensee, except with such writien consent, permit said Premises to be
used for any other purpose by any other party, firm, or corporation.

ARTICLE 3. Licensee will pay the sum of $240.00 as consideration for the license hereby
granted.

ARTICLE 4. Licensee will pay to Company amounts sufficient to cover all taxes, license
fees, or other charges assessed or levied upon or because of the property of or the business
conducted by Licensee upon said Premises of Company. Licensee will also pay to Company
amounts sufficient to cover all assessments or charges made against said Premises or against
Company as owner of said Premises for sireet or sidewalk paving or other public
improvements. At the option of Company, Licensee shall pay Company for such taxes,
license fees, charges and assessments either in lump-sums or in annual installments.

ARTICLE 5. Licensee will not construct or install upon said Premises any buildings,
structures, or improvements unless specifically permitted hereby or by written consent of
Company. Any buildings, structures, or improvements erected by Licensee on said Premises,
shall be substantially constructed or installed, maingaiagd, and used in such maaner as not to
interfere with the business of Company, shall be kept in good repair and presentable
condition, shall be located as described herein or otherwise approved in writing by Company,
and shall not be relocated upon Company Premises except with the written consent of
Company. Licensee will be responsible for all snow and ice removal and will keep said
Premises in clean and sanitary condition, free of waste, trash, or unsanitary or flammable
matter, and prevent the posting of advertising bills or signs upon said Premises, except the
usual business sign of Licensee.




ART.“ICLE 6. Licensee shall obtain all permiis, certificates, licenses, and authorizations
required by any governmental authority for any impgovements to or use of the Premises.

ARTICLE 7. Licensee shall pay, satisfy, and discharge all claims, judgments or liens for
material and/or labor, used or employed by Licensee or its agents in the construction, repair,
maintenance, or removal of any buildings or structures located upon the Premises, whether
the buildings or structures shall, under the terms of this agreement, be the property of
Company or Licensee, and Licensee shall indemnify and save harmless Company, its
officers, agents, and employees, from all such claims, judgments, liens, or demands
whatsoever.

ARTICLE 8. In its use and occupancy of the Premises, Licensee will comply with the
requirements of all federal, state, and local safety, health, environmental, and sanitation laws,
rules, regulations, and ordinances, and will at its own expense make all corrections, repairs,
or additions to said Premises of the facilities thereon which are necessary to ensure
compliance with such laws. rules, regulations, and ordinances. If Licensee is required by any
such laws, rules, regulations, and ordinances to obtain insurance or furnish other
documentation of financial responsibility, Licensee shall provide evidence of such insurance
or documentation to Company prior to occupancy. Any insurance obtained by Licensee
pursuant to this agreement shall be maintained in force for the duration of the agreement and
shall provide for notice to Company at least 30 days prior to cancellation or termination.

ARTICLE 9. Licensee shall not install any underground tanks or associated underground
piping for the storage of any product on the Premises of Company without the express
written consent of Company given prior to installation.

ARTICLE 10. Licensee shall not dispose of any wastes of any kind, whether hazardous or
not, on said Premises and Licensee shall not conduct any activity on said Premises which
may or does require a hazardous waste treatment, storage or disposal facility permit from
cither the federal or state agencies.

ARTICLE 11. Licensee shall furnish Company with a written report detailing all releases, as
defined in 101(22) of the Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (Superfund Act), P. L. 96-510, on or from the Premises whenever such
releases are required 1o be reported to any Federal, State, or local authority in accordance
with any Federal, State, or local laws, rules, regulations, and ordinances, and any regulations
issued thereunder, including, but not limited to, those laws listed in Exhibit A attached
hereto. Such writien report shall identify the substance released, the amount released, and
the measures undertaken to clean up and remove the released material and any contaminated
soil or water, and shall further certify that no contamination remains or will remain after the
cleanup measures have been completed. Such reports shall be supplemented by providing
the Company with copies of any written reports required to be submitted by Licensee to any
Governmental agency, in accordance with any Federal, State, or local law, rule, regulation,
or ordinance, or by the Council on Environmental Quality's National Qil and Hazardous
Substances Pollution Contingency Plan as it now exists or as it may bereafier be amended.
The foregoing reports to Company and copies of reports to Governmental agencies shall be
sent to Company's Director of Environmental Protection and Emergency Response,
Hartwell Railroad Company, 1096 North Cherokee Road, Social Circle, GA 30025, within
fifieen days afier notification, whether written or otherwise, is required to be given by
Licensee to any such Governmental agency.

ARTICLE 12. (a) If Company detects any violation of Articles 8, 9, 10 and 11, including
any contamination of the Premises, Company shall so notify Licensee of the violation and
Licensee shall take imimediate steps to eliminate such violation. Licensee hereby agrees to
indemnify and hold harmless Company, its officers, agents, and employees, from all liability
resulting from violations of Articles 8. 9, 10 and 11 of this agreement and agrees to
reimburse Company for all actual costs and expense incurred by Company in eliminating
such violations, including, but not limited to, all costs and expenses to decontaminate the
Premises.

. .{b). Licensee agrees that it will reimburse Company for and hold harmless .

44!




Company, its officers, agents, and employees, from all fines or penalties made or levied
a%ainst Company by any Governmental agency or authority as a result of or in connection
with Licensee's use of the Premises or of the facilities thereon or as a result of any release of
any nature onto the ground or into the water or air by the Licensee from or upon the
Premises. Licensee also agrees that it will reimburse Company for and hold Company
harmless from any and all costs, expenses, and attorneys' fees and from all penalties or civil
judgments incurred, entered, assessed, or levied against Company as a result of Licensee's
use of the Premises or as a result of any release of any nature onto the ground or into the
water or air by the Licensee from or upon the Premises. Such reimbursement or
indemnification shall include but not be limited fo any and all Jjudgments or penalties to
recover the cost of cleanup of any such release by Licensee from or upon the Premises and

all expense incurred by Company as a result of such civil action including but not limited to
attorneys' fees.

) (¢) The provisions of this Article 12 shall apply regardiess of acquiescence or
negligence or allegations thereof on the part of either party.

(d) The foregoing provisions of this Article 12 shall apply notwithstanding
any other provision of this agreement to the contrary.

ARTICLE 13. The liability of the parties to this agreement, as between themselves, for death,
personal injury, and property loss and damase which occurs by reason of, or arises out of, or
is incidental to, the use or occupancy by Licensee of the Premises covered by this agreement,
shall be determined i accordance with the following provisions regardless of considerations
of fault or negligence:

(8) Licensee shall be solely responsible for, and shall bear all cost, expense,
and liability resulting from, loss of or damage to property by fire;

{(b) Licensee shall be solely responsible for, and shall bear all cost, expense,
and liability resulting from death, personal injury, and loss and damage to property cavsed
solely by the acts or omissions of Licensee, or of the agents or employees of Licenses, or by
the violation by Licensee or its agents or employees of any of the terms of this agreement, or
by the acts or omissions of Licensee concurring with the negligence of a third party;

{¢) Except as provided in subparagraph (a) above, Company shall be solely
responsible for, and shall bear all cost, expense, liability, resulting from death, personal
injury, and property loss and damage caused solely by the acts of omissions of Company, or
of the agents or employees of Company. or by the acts or omissions of Company concurring
with the negligence of a third party;

(d) Except as provided in subparagraphs (a) and (b) above, Company and
Licensee shall be jointly responsible for and shall bear equally all cost, expense, and Hability
resulting from death, personal injury, and property loss and damage caused by their joint and
concurring acts;

{e) Licensee hereby agrees to indemnify and save harmiess Company, iis
officers, agents and employees, from all of the liabilities and expenses assumed and
underiaken by Licensee in this Article 13. Likewise, Company hereby agrees to indemnify
and save harmless Licensee, its officers, agents and employees, from all of the liabilities and
expenses assumed and undertaken by Company in this Article 13;

(f) Knowledge on the part of Company of a continuing violation of the terms
of this agreement by Licensee shall constitute neither an omission nor acquiescence on the
part of the Company, and shall in no event relieve Licensee of any of the responsibilities
imposed upon Licensee hereunder.

ARTICLE 14. (8) In connection with the use of the Premises covered by this agreement,
Licensee agrees to observe and be bound by the rules of the Company with respect to
standard clearances for all railroad tracks located on or adjacent to the Premises covered by
this agreement; that is to say, the Licensee agrees to maintain and preserve an overhead space
of 23 feet measwred perpendicularly from the top of the r=il (except that overhead clearance
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where wire lines extend over said track shall be such as may be prescribed by the Company)
and a space 18 feet in width, measured 9 feet on each side from centerline of said track:
provided, however, that the side clearance of ¢ feet must be increased one and one-half (1-
1/2) inches for every degree of curvature, which space shall be kept clear of any obstruction
whatever, including but not limited to, all structures, facilities, or property of the Licensee
which are or may be placed or erected above or parallel to said track.

(b) Notwithstanding anything contained in this agreement, and irrespective of
any joint concurring negligence of Company, Licensee shall assume sole responsibility for
and shall indemnify, save harmless, and defend Company, its officers, apents, and
employees, from and against all claims, actions, or legal proceeding arising, in whole or in
part, from the failure of Licensee to comply with any clearance requirements set forth in this
agreement. In this connection, it is specifically understood that knowledge on the part of the
Company of a violation of any such clearance requirements, whether such knowledge is
actual or implied, shall not constitute a waiver and shall not relieve Licensee of its
obligations to indemnify Company for losses and claims resulting from any such violation.

ARTICLE 15. In the event that the whole or any part of the Premises occupied by Licensee
hereunder shall be taken for any purpose under the power of eminent domain, Licensee shall
not be entitled to share in any award resulting from any such taking, nor shall licensee have
any claim against the Company for any expense which may be incurred by Licensee as a
result of such taking or as a result of termination of this agreement by reason of such taking,
as herein provided. In the event that the taking shall be of the whole of the property herein
occupied by Licensee or of such part as shall render said Premises untenantable for the uses
at such time made of the Premises by the Licensee, then this agreement and all rights and
interests acquired hereunder shall terminate as of the date of the vesting of title to the
property in the condemning authority, and in no event shall Licensee have any claim for the
value of any unexpired period of this agreement.

ARTICLE 16. This agreement shall continue in effect from the date hereinabove set forth
unti] terminated by either party upon thirty (30) days written notice to the other party, except
that if Licensee shall default in the payment of rentals, or violate any other covenants herein,
Company may terminate this agreement by 10 days written notice to Licensee of election so
to do; service of such notice to be made either (a) by delivering a copy of the notice to
Licensee, or (b) by mailing the same to or leaving it at the last known address of Licensee
and posting in any conspicuous place upon said Premises.

ARTICLE 17. (a) Within five days of giving or receiving notice of termination of this
agreement, Licensee shall furnish Company with a written certification that the Premises
have not been contaminated by Licensee's operations, or if a condition of contamination
exists or is believed to exist on any part of the Premises, Licensee shall give notice of that
fact to Company, and Licensee shall promptly eliminate said condition.

{(b) Upon the termination of this agreement, for whatever cause, Licensee will
vacate the Premises immediately, remove all improvements owned by or placed thereon by
Licensee, and leave the Premises, including the subsurface, in as good order and condition as
said Premises may have been prior to the use and occupation thereof by Licensee and free
from holes, obstructions, debris, wastes. or contamination of any kind.

(c) If Licensee fails to restore the Premises as provided herein prior to the
date that Licensee is required to vacate such Premises, then Company may, at its option but
at the sole cost and expense of Licensee, remove or arrange to remove all such property,
improvements, obstructions, debris, waste, and contamination, and restore or arrange to
restore both the surface and the subsnrface of the Premises 1o as good order and condition as: ‘ o e
said Premises may have been prior to the use and occupation thereof by Licensee. Promptly
upon bill rendered by Company, Licensee shall pay to Company the total cost of such
removal and restoration, including, but not limited to, the cost of cleaning up and removing
any contaminated soil or water.

ARTICLE 18. If Licensee fails to vacate the Premises prior to the date that Licensee is
required to vacate such Premises, Company may, in addition to any other legal remedy it
may have, re-enter and take possession of said Premises, oust Licensee and all persons
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hﬁldiz_]g under Licensee, and restore or arrange to restore the surface and subsurface of the
PFEI‘B.‘(SE:S, as described in Article 17 above. Company may also, after reasonable notice to -
Lmen_see., take possession of any property and improvements, including structures, if any, left
on said Premises by Licensee and dispose of the same by sale or otherwise for the purpose of
applying the proceeds against unpaid rental or to other payments due under the terins of this
agreement, or for any other purposes hereinafier mentioned. If, in Company's judgment, any
property or improvements so left on said Premises by Licensee is contaminated, has no value,
or cannot be conveniently sold, Company may dispose of the same without notice to the
Licensee in such manner as Company may determine to relieve itself of the burden of caring
for such property and improvements, without accouniability to Licenses,

ARTICLE 19. In addition to any other rights of entry reserved herein, Company reserves
unto itself and its permittees the right to enter upon said Premise at any time for operation,
maintenance, reconstruction, repair, or relocation of any building, trackage, or other
structures located on said Premises: for inspection of the Premises; for taking whatever
corrective actions the Company deerns necessary to eliminate any violation of Articles 8, 9,
10 and 11, if, in the Company's judgment, the steps taken by Licensee are inadequate or not
timely; and for any other lawful purpose.

ARTICLE 20. It is agreed between the parties that the applicable statue of limitations shall
be tolled and shall not begin to run against the Company in connection with any controversy
or dispute arising under the provisions or Articles 8, 9, 10, 11, 17 and 18 hereof until
Company has received actual written notice of noncompliance with the aforementioned
articles.

ARTICLE 21. No waiver by Company of any one breach of covenant or default by Licensee
shall be construed as a waiver of any other or subsequent breach or default on the part of
Licensee. Also, no declaration of termination of this agreement shall be construed to reiease
Licensee from any covenant or obligation as to which Licensee may be in default at the date
of such termination.

ARTICLE 22. Licensee agrees to pay all costs and expenses, including, but not limited to,
reasonable atiorneys' and consultants' fees, incurred by Company in connection with
enforcing the performance of any of the provisions of this agreement.

ARTICLE 23. If any provision of this agreement. or the application thereof to any person or
circumstances, shall for any reason and to any extent, be invalid or unenforceable, the
remainder of this agreement and the application of such provision to other persons or
circumstances shall not be affected thereby but rather shall be enforceable to the fullest
extent permitted by law.

ARTICLE 24. Licensee hereby agrees that the indemnities it undertakes in favor of
Company, its officers, agents and employees, in this agresment will also apply in favor of the
corporate affiliates of Company and to their respective officers, agents and employees as
fully as if they were specified as indemnitees herein.

ARTICLE 25. (a) Prior to entry on Company’s right of way or property and thereafier
during the term of this Agreement. Licensee covenants and agrees that it shall procure and
maintain during the life of this Agreement a policy of Commercial General Liability
Insurance with a combined single limit of not less that $2,000,000 per occurrence for injury
or death of persons and damage to or loss or destruction of property. Such policy shall be
endorsed to provide contractual liability coverage for liability assumed under this Agreement
and shall be of a form that does not deny coverage for operations within 50 feet of any
railroad hazard. In addition, said policy shall be endorsed to name Company as additional
insured and shall include a severability of interesis provision. As evidence of said insurance,
a certificate of insurance shall be furnished to and approved by the Company’s Risk Manager
at the address in Article 25 prior to entry on Company’s right of way or property. The
certificate of insurance shall state that thirty (30) days advance written notice will be given to
Company of any material change in, or cancellation of such insurance. Company may at any
time and at its sole discretion, increase the limits of commercial general liability insurance
required herein based on inflation increases.



(b) Licensee or iis contractor shall procure at its sole cost and expense, and in
a form with a company satisfaciory to Company, a policy of Railroad Protective Liability
Insurance during the period of construction of the Facilities. The Railroad Protective
Liability Insurance policy shall name the Company as the named insured and have limits of
not less than a combined single limit of $2,000,000 each occurrence and $6,000,000 in the
aggregate for bodily injury and property damage, and physical damage to property. The
policy shall be underwritten on Insurance Services Offices Form No. CG 00 35 07 98 and
CG 28 31 07 98. The original Railroad Protective Liability Policy shall be furnished to and
approved by the Company’s Risk Manager af the address in Article 26, prior to eniry on
Company’s right of way or property. Company may, at any time and at its sole discretion,
increase the limits of Railroad Protective Liability policy required herein based on inflation
increases.

(c) Licensee acknowledges and agrees that the insurance coverage required
herein shall in no way limit Licensee’s liability under this Agreement.

ARTICLE 26. Any notice required or permitted to be delivered hereunder shall be deemed to
be delivered, when deposited in the United States Postal Service, postage prepaid, registered
or certified mail, return receipt requested, addressed to Company or Licensee, as the case
may be, at the address set forth below.

Company: Licensee:
President Hartwell First United Methodist Church
Hartwell Railroad Company 200 East Howell Street
1096 North Cherokee Road Hartwell, GA 30643
Social Circle, GA 30025

IN WITNESS WHEREOF, The parties hereto have executed this agreement

in duplicate, each part being an original, as of the date 7einabovWited.
!
In presence of: ' () (A ﬁ/w U\éﬂ
By

/&ﬂvm?/u

Title:

G ATy

As to Company
In presence of: W"
P W A

/ é - Cé#f‘(\-’ ‘g ;ﬂ,‘}é&)g,, C@‘V&f?ﬁtn.

Donng D Jorus

As to Licensee
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EXHIBIT A
;8 Federal Water Pollution Control Act (Clean Water Act), 33 U.S8.C. 125
et seq.

P Air Pollution Prevention and Control Act (Clean Air Act), 42 U. 5. C. 7401
el sed.

3. Resource Conservation and Recovery Act or 1976, 42 U. S. C. 6901 et seg.

4, Comprebensive Environmental Response, Compensation and Liability Act of
1980 (Superfund Act) PL 96-510.

5z The Rivers and Harbors Act of 1899 (The Refuse Act), 33 U. 8. C. 401413,

6. Federal Insecticide, Fungicide and Roedentcide Act, 7 U. 8. C. 136 et seq.

7. Toxic Substances Control Act, 15 U. 8. C. 2601 et seqa.

8. Hazardons and Solid Waste Amendments of 1984, P. L. 98-616, including but
not limited to Title VI (relating to underground storage tanks); codified as
Subtitle 1 of the Resources Conservation and Recovery Act.

9. Superfund Amendments and Reauthorization Act of 1986, P. L. No. 99-499.

10.  Emergency Planning and Community Right-to-Know Act of 1986, P L.. No
99-499,

This is not intended to be a comprehensive list of federal statures but is illustrative
only.




45°

157 e bt s
T B R

B P e
*4N0¥3 SHILINSNOD

ANFTHIYA OHI0E LOOHINEWEY

T3t d

AR = e e
LTINS B BOS (E7F 0 ww—ov#ﬂe.h M.mu =t o
. e o Jaus e 0% Tt Ew.\w.“f}/: i
Kk o) & s
61 WLV s vt Swig3
Y i SR~ =l o T
G X @ =0 Fges
= e R 6 W
55 P
< aha cH3. o ey T o
Fe BT =
ANYIRNG T
=
cuvIN
301 sinun (=}
eI RIS "
= LIE _N 7 4 g
[
i 8 OHY
WI_ Hvud g.’l\
7 ® -
froe 100 B b S
! ot Py NIVAIY 01 B¥IS
e o R S3%1] uve BNLEOR
g 4 ;
NINISYE :
% MGG T360dDHd “ucsand 14 088
3 et NOLLYASTA
NN s 0 LHWM
3302 O e avis
vs wounonsa woy 1Y s TN, e U ¢ .
gl g | o s hivi a0
vy
0aESVED |
I e i )
e S Sy e o . ML 0 0
- VN AbYeUARTL
aavid 3 0 301 = Hat )
AT Guu oM IEE T sy [} I |
WAOEV L0 NANNN ¥ 38 OL HVE DY YT 1 201 500
£Tive A5 P} DHOOUD Tie T05 0 EDISVEING)
T ] wase L1 [ o o i
[ L WA RS
= . 0 o ]
Towe 40 G TE OOVALAGA €=t E‘2_ D D
a7 A 37T OIS i v [$] fie), DuUSHY
o v e ol st —H—x— O i s [
e | e ¥ e e
T Moo QAR el ——— L
INT e ANTieS e AT Qakecy m m
L4l by
26 B0 W04 SRV Wi S9 QROTV 1400H 0016 Km
QUIVIADY OV S0 AAReYA L8 N DDV 30 TIVS TIO TIY 6 s0r Y16V DISEI3GHYS ‘N
TaE 8 a0 L6Y_ 00 SR TWHAIURO 08 a3 101 kn
I Sikerki il WODI 47 5 hWOME HORVATYS WRIIL GIEIAL B %L & 05 zwwm uW“ H
Srerid 8510 B 10 NGB (a2 s v BRarBy
Sia¥ied AOME LHALGD §1 JVis O X0 N GINDL KGLYROsR il HEM CBVA WA 1334 2)
8 LTSRS Dty UTNONT 3 RN IV HOIIVELGS Bt Pl Tnan i 0
SAPGAIES A i NI Lo L S s
SOLSMASIS Wi Shd3To0id 4008 L3R MY AKPINYS CHY SIS
o T 3 SWOLVATI UGN DU A3 TS BIVRLAEY B T o i oo e S0/ SINAING AITHIR 4 BIGUYI0) SIDSIGR
. T A6 I A8 Sben 3 Tre A PR e 6] A T low s o y
R R Y e AT Taba b i e 0N . SHAND WA BT U0 BOVA Tl DX DAY SAOSHING Ti B z —
A B SRR Tl SR e .
LAY T S B LI B4 IGIVA IS HEY Gty 1IN B T IR B 3
T o U BANID B0 TIANGSY D03 L IS S g B YR DA WKLo " 3umn
R Wisu Sy, Gune GHBABA Jur 1V A/ do B T 11 R o et AR v
e 'ty ik Teity
TG Vo DRk S e SV 1ovel WL ¢
1 QU INERG 30 SAM SHY W 116 01 30¥A SROSATY MO SIUNWID ANV 8L A
sl GRS K ¥ 51 35 QAN §
FVHEAE Crov TS 0 MOUVATYY DKUY IV TIVKE MOLITHINE 6 0 oy ¥ 8668-78+-008-1
O BN BHOT SEND TEHED LMD Ui S “
UAADNY HTMIDE 53 IGMIIVIALE T 804 TOSLEYS Si W01 Vi B b oo SUNGH ShuTidn Ob i e im.hpzmu NOLLOZLOYE Al iglang!
WG GhenaIN S @ T SUNIOY VOV ¥ Wk Wirda Q0O MO-D1 ¥ Y GRTHN 10N 31 A YAKG Sal b o =
WTHS 200 SAT0 Cav O4n DALY BEF THEHTSIE 6 WITTIOWD T NEAaRs AT thvi B N .Im: s :wHQ :c\p m.mo.n_ mm l_l—<U
JousTuIIGa 5 SaYNG TIY SHATED LA SCANLIANGT/ o o)
L erGIov GHNRINYE BHY SAUTTRISM WS e L e PEUER ) AWHHE D 2. 35
sy al pZ = _{ BDIg
AU B 0 b 46 TS Tl SV Sy I et 4 "
o TR A RS TRAD BRI W o vt oty YD Prlodis Soni :
PRI TR SRt I N TN AT T EE.: = X 3
p 1539 B0 0L v I 50 < Fs
e s W e e Mt 104 o 1 TR T b R S r
TUSAL HYEQ PRI 04 VR JOON N1 KIIVR AUOIS TIW 123 T o s T A B F B
HIALEVARD R VM S YLD TIRALYH K TN I L
1412 13103 Ul A= 30-SHBLH 19 SHOSG, XM 00 1 SO TS0%
FILON TS g |
i




r o2

i
1 00 1 133uLs BE3M
& s ) SREASR e
N OO | | : :
=4
1
QNITUNG ONILSIX3 -
) 3 T
ot 1 wizo gussows 15| IET _~
M J.. Ty owbaps RSSO iRl % i "
! |
. 1 ;
A N i t
L . 1 ¢
(T3] £ 5
M N n u_ﬁcm-awﬁ N3 AR i W
L t
A =
o o ALy NIVARY OL BYIS M
S |
g ”m_ 14 086 '
NOILYAZT3 1
v 1 avis '
L ' I g '
Meviveen, HOUN L i FEGL = tha “ _“\ . /
. - s T Lol Y 1l |
m 3B | il . . ;
HREL —— ||l
w nr Emhe e | 0 0 o
<
~
|
_mm H ¢ 4 o o 0 oo ]
i
5 m 8668-TB¥-008-T * | 1 S o o
s\d WILNID NOLLDFLOHd ALIIILA S g m - L—
FEBuS UMIE nikiE 3
i itlE II9IA NOA IHOLFE 1TV Ty
Wl B0 985 SHOaN s uls AS SHOLIA £ ORAYI DRI MW —
mm " m Crnvamia o A om0 o TR T T \ Bt 1aonn Lq_.. i
] 3 ) ; |
Hoing o s AR B | [ |
B 1881 B 10 inais \ . { |
4 o il IR A i, T e e NI @zl Y 1 ! | f
Rt s . sunoos pEETIESIALN L bty ol g 1) Lo _
m W TRESUEL T JG SUKVATI JUMM BHI RT3 T LOISVHE) B0 1 @1‘. i _ F |
£ 01 WVIT ¥ MG 81 IWIEY B A i3 MOEIMOU 1T 13
mf.su 5y T e T S ey St ol W e 1 Pt S _ !
T AL P TR R BT W wréises andene &
ARG e ISOA SRS M B 3V w-;«bﬂ“g.ﬂﬂ (vam) wrdingd Glmgay 000 | Sesemeses
TN Qo AN £ WOLYATY) BRUSHE FOIYR TG BOLYMID §1 o T I e
e s 42 AKIRERALSY B4 161 TIORr0U 1 MRS [ — ——
TS e et Pk i Vs reaai b §u.Lﬂ.u.n 02 K00 o
B oo kB B S A e Sl Tl LA
v R LA IS VRAY LR 354 ONEDE]
[+ " ALy
bt Ny A 0D 8 -b—uﬁﬂux;ﬁ%—x%ﬁs b
M it L L0 GRS [ 307N B HTHA TIY
HYh AN WS =3 1INE 1 WUl Y CAENBYLEE & WEACD ml&&..os LRI
FR0LS 430 &1 SR Y QIRUBE 1 AoHs e RIS TH T “OMINGD INFICHS ¥ NGIBOLE TV e SRR I v B 0% = | Biodg
HULLS eved MR ©F Sl 4000 TS LYK RIS Tir 13000 2 A8 HO BALALLOY NOLLONHISKOD HEHLO e |
e B ANV OL HOWd GHErAVLEE 3 TVH e - LR
TENYH ) AL (Dt (n/W) AemadTe1000 10 SHOM WO 0 )
{ \\%\t




STATE OF GEORGIA,

COUNTY OF HART

1 DO HEREBY CERTIFY THIS TOBE
A TRUE AND CORRECT COPY OF
THE WITHIN AND FOREGOING

DOCUMENT NOW OF RECOED IN

THIS OFFICE,

GIVEN UNDER MY AND SEAL

OF SAID COURT THIS OF
. 217

HART COUNTY, GEORGIA
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HartwerL Raitroao COMPANY

Citablished 1579
PO Box 429 0 Hartwell, Georgia 30643
(706) 376-2627 Telephone
{(706) 376-1121 Fax
April 6, 2009

Mr. David Aldrich
City Manager

City of Hartwell

500 East Howell Street
Hartwell, GA 30643

Dear Mr. Aldrich:

In response to your letter of March 10, 2009 concerning the railroad crossings on Athens
Street (U. S. Highway 29) and Webb Street (Georgia Highway 172), Hartwell Railroad
wants to work with the City of Hartwell in reaching a resolution that works for both
parties. Since the City has expressed a desire to keep the tracks open to downtown for
possible future implementation of development, we await further discussions relative to
that desire.

I look forward to hearing from you and to the development of an action plan that works
for all concerned. I may be reached at 770-464-0761.

incerely, ?

Dave Bishop
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Cﬂfq Seek o ﬁ WewHons
@ GOoT
Hartwerl Rairoap Company
Ssablished /579

PO Box 429 0O Hartwell, Georgia 30643
(706) 376-2627 Telephone
(706) 376-1121 Fax

August 5, 2009

Mr. Todd Wood

Area Engineer

Georgia Department of Transportation
P. O. Box 330

Carnesville, GA 30521

.Dear Mr. Wood:

Recently the Hartwell Railroad agreed to allow paving over the tracks of Hartwell
Railroad at Highway 172 (Webb Street) in Hartwell, GA with the condition that said
pavement would be removed at any time that Hartwell needed to reopen said track(s). It
is necessary that we have written confirmation of this.

Please forward a letter confirming the verbal agreement to the address above,

Sincerely,

Dave Bishop
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Fart 1002

also shall notlfy the regquester that i
has heen provided.

(£) Nofice of fntent fo dizclose, The
Commission shall consider carefully
submitter's obiections =nd speciflc
grounds for nondiseclosure prior to its
determination whether or not to dis-
close  the reguested  informakion.
Whenever the Commibsston decldes to
disclose the lnformation over a sub-
mitler’s obfection, It shall provide the
submitter with written nolice contain-
ing the following:

(1) A deseription or copy of the in-
formation to be disclosed:

{2y The reasons why the submitier's
disclosure objeclions were not sus-
tained, and

{31 A specific disclosurs date, which
shall be a yeasenable namber of days
after the notice of Intent to disclose
has been malled bo the submilter.

At the same time that notice of intent
to dieclose ts given Lo & submitter, the
Commission shall noiify the cequester
accordingly.

f} Nodice of lotosuid. (1) Whenever a
FQIA requester brings Iegal action
seeking to compel disclozure of confi-
dentin]l coromercial information, the
Copnmigsion shall promptly notify the
subrnitier.

(2] Whenever 1 submitter brings
legnl action secking to prevent diaclo-
sure of confidential comrmercial nfor-
mation, the Commission shall prompt-
l¥ notify the requester.

{g) Exception o nolice reguirement
The niotice rquirements of this section
shall not, apply if;

11 The Commission determines that
the information requested should not
be disclosed; or

(23 The nformation already has
been published or otherwize officinily
made aveiiehle Lo the public; or

(3} Disclosure of the information is
required by law {other thaen 5 TI.5.0
5823 or

(43 Drsclosure is reguired by & Com-
mission nile bhal:

(1} wes adopted pursuant to notice
and public cormment;

(liy upecifiles nparrow classes  or
records submitted to the Commmisslon
that are o be released; and

(lii) provides in exceptlonal circum.
statces for notice when the submmitier
provides written justification, at the

32
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time the information iz submitted or a
reasonable fime thereafter, that dis-
elosurs of the imformaticn could rea-
sonebly be expecied to cause Zubstan-
tial competitive barm; or

(3) The informetion requested is not
deslgnaied by the submitier ns exempt
from disclosure, when the submitter
had an ¢opportunity to do =0 at the
time of submiss=ion ¢r within & reason-
able time thereafter, unless thre Cormn-
misston has reason to belleve that dis-
closure of the nformation could rea-
sonably be expected Lo cause =ubstan-
tizl competitive harm; or

(8} The deslgnation made by the
submitier in accordance with these
regulations appears obvieously frive-
lous; i such oase, the Commission
must provide the submitter onldy with
written notice af any administrative
disclosure determination within a rea-
sonable number of dayz prior to the
zpegified disclosure dake,

[534 FR 16388, Apr, 24, 19883

FART 1002—FEES

B2 o

10021 Pees for reconrda search, review,
wopying, certlfication, apd releted serv-
ices.

10022 PFlling [ees,

10023 Undating user fees

AvEorers: § TS0 FEakdX A & LS540,
333, 31 UE.C. 870} and 48 T 8O, 10321,

F1M2.1 Feen for recorde semrch, review,
capring, certihcation, and relsted s
2o

Certifications and copies of such tar.
Urs, reports and other public records
and documents on Tile ®ith the Inter-
srate Cororoercs Commission as may
be practicable to furnigh, as well ax
searches and copying of records nol
considered public under the Freedom
of Information Act (5 TU5.C. 552), wil
be furnished on the following basis:

{al Certificete of the Secratsry,
£5.00,

(b} Services Involved in éexamination
of tarilfs or schedules for preparation
of certified coples of tariffs or sched-
ules or extracts therefrom at the mte
¢f $1%.00 per hour.




interstate Commerce Commission

fc} Services involved In checking
rengrds to he certified to deterrnioe au-
thenticlty, heluding the clerical work,
ete., incldental thereto, at the rate of
$13.08 per hour.

() Flectrostatie coples of tariffs, re-
ports. and other public docpments, at
the rate of $0.62 per lotler Size or legal
size axposure. A minimum charge of
#3.00 wi be made for Lhis service,

{¢) The fee for search and copying
services requiring ADE progessing ace
as [ellows:

{1y & fee of $30.00 rer hour Tor Bro-
fexsional stalf time will be charged
when it Is required to fulflil 2 request
for ADP data.

(23 The fee for port minte time for
the search will be szt at the current
rate get forth in the Commission's oon-
tract with its time sharing compueier
contracter. Information on  those
charges can he obtained from the
Chief. Z¢ction of Systems Dovelop-
ment, Interstate Commerce Cormmiis-
gsion, Washington, DO 20423,

13} Printing shall be charged at the
rates of £.1¢ per page ol computer gen-
grated ontput with 2 mHnlmum Charge
of $.25. A charge of 330 per resl of
magnetic tape will he made if the tape
is to be permanenlly metained by the
requestoer,

(f1 The fees for search, review and
copyiny services for records nol oon-
gidered public under the Freedom of
Information Act are a5 follows:

{11 When records are sought for
commercelal use, requestors will he as-
zpssed Lhe full and reazonzble direct
costs of document search, review and
duplication. A “'‘commercial use” Te-
quest refers to a reguest from or on
behalf of one who seesks informmation
for a use or purpose thar furthers the
commercial, trade, or profit inlerests
of the requester oF the person oo
whose hehalf the request i made.

(23 When records are not sooght for
eotamercial use and & reguest iz made
by an edocational or noncommercial
goientlic Inatitution, requesters will be
pasezsed orly for the cost of duplicz-
tion (exeluding charees for the first
100 pagest The term “Educational In-
stitutinn’” refers to a preschool, a
public or private elementiry oF s8¢
podary school, an instifution of gradu-
grte higher eduestion, an ingtitution of

§ 1002.1

undergraduate hlgher educstlon, an
Instltution of professlonal education,
an:d an institution of vocational educa-
tlon, which operates a prograsm of
scholarly research. The term ‘non-
corpmercial  selentific  institution
refers to an institution that s oot op-
esated on e “commercial” basis and
that iz aperated zolcly for the purpose
of condusting selentilic research the
results of which are not intended to
promole any particulsr produoct or in-
dustcy, They must show thegt thefr re-
quest iz authorized by ared under the
auspices of 8 qQualifylng instilution
and the recoras are not soughi for &
coromereial use hut, instesd, are in
furtheranee of scholerly or scientific
researeh,

(3] Requesters who are representa-
tives of the news media {Derzons ac-
tively gathering news for an entily
that is arganized aad operated fo pub-
lish or broadesst news to the public)
will be assessed only for the cost of duo-
plicgtion {excluding charpes for the
first 100 pages} if thev can show that
thelr request 5 not made for o com-
mercial wse, & request for records sup-
portiog the npews disscomination fune-
tion of the requester shall oot be con-
sidered a request for o commercial use.

(43 All other requzsters will be as-
sessed foes which recover the full, rea-
sonatle direet cost of scarching for
and dupliceting records that are re-
sponsive to the request J{excluding
charges for the first 100 papges of do-
plication and the first two hours of
search Limek

£51 Al requesters mnst reasonably
deseribe the reconds sought.

{6} The search and review Bourly
feez will be based upon employves
grade levels in order to recoup the full,
allowable direct costs ablributable to
their performance of these functions.
They are as follows:

T

Jiragka * Rata | Sroco FAnta
G- grnelimnage vl 1705
657, B4 | G5 T 1426
GE-D.o BB | G511, 1567
o T | EEaF 1855
G3-5.. 8.55 1 %12 22.35
GO 954 | G514 E T
GE-7 .. 10.53 | G515 8 I.0a
ool .z}
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{7} The fee for electrostatic coples
ghafl be 5.60 per letter or legal slze ex-
posure with o minimum charge of
$3.00.

{8 The fee charped for ADP data is
set farth in parsgraph (e) of this sec-
ticn.

9y If the cost of collecting any iee
would be equal to or greater than the
fee 1t=elf, it will not be assesszed.

{1 A fer may he charged for
searches which are not productive and
for searches for records or those parts
of records which subsequently are de-
termined to be exempt from dizcio-
BUCE,

{11} Interest charges may be as-
sezsed on any unpaid bill starting on
Alat day following ithe day on which
the billlng was =ent, at the rsie pre-
geribed in Sectlon 3717 of Title 31
17.5.C. and will accrue from the date of
the billing. The Debt Collection Act,
Including disclosure th consamer ro-
porting agencies and the use of collec-
tlon agencies, will be wutilized to en-
cournge payment where appropriate.

¢121 If search charges are likely o
excced 5226, the requester will be notl-
fled of the estimated fees unjess re-
quester willingness o pay whatever
fee iz assessed has been provided In ad-
vahee, The pdministrative time limits
prescribed In 5 U.S.C. 352ax6) will
oot bepin wnill after the reguester
agrees in wrikting to sccept the prg-
spective charges,

{13) An advance payment {(before
work I3 commenced or continued on a
request) may be required If the
charges are likely to exceed $250. Re-
questers who have previously failed to
pay & fee charged In timely fashion
tle. within 30 days of the date of hill-
Ing! may be required first to pay this
amount plus any applicable interest
(or demonstrate that the fee has been
paid) and then make an advance pay-
meit of the fnll armount of the estl-
mated fee before the new or pending
request is processed. The administra-
tive tlpe limits prescribed in 5 U500,
552(a) 6} also will nnot begin until after
g requester hazs complied with Lhis
provision.

14} Documents shalt e fursizhed
without any charge or at B chiarge re-
duced below the feess set forth above if
disclosure of the information is o the
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puble interest hecause it s lkely to
contribute siemificantly o public up-
derstanding of the oberations or ac-
tivities of the govermment and s not
primarily in the commercial interest
of the requester, The following six fag-
tors will be employed in determining
when such fees shall be walved or re-
duced:

iy The subject of the reguest:
Whether the subject of the requesler
records conecerns ‘the opemations or
activities of the government™;

{ii) The informative value of tho n-
formation Lo be disclosed: Whether
the disclosurs Iz “likely to contribute”
to an understanding of government
operations or activities:

({if) The contribgilon to an woder
standing of the gublect by the generatl
public Hkely to resuit from disclosure:
Whether dizclosure of the requested
infeormation will contribute to ““public
understandioeg™;

{iv} The significance of the contrilu-
tion to public understanding:. Whether
the disclosure s kely to contribute
“slgnifisantiy™ to public understand-
hi]a of government operations or astivi-
ties]

(v) The cxistence and mapnitude of
& commercial Interest: Whether the re-
quester has a commercial interes) that
would be furthered By the reguested
disciosure; and, if 50

(vi) The primary interest in discio-
sure. Whether the magnitunde of the
identified commercial [nferest of the
requester 15 sufficlently large. in com-
parizon with the public inkterest (n dis-
closure, that diselosure = ““primarily in
the commercial interest of the re-
questar,”

This fee walver and reduction provi-
slon will be implemented in accord-
ance with guidelines zzued by the T8,
Department of Justice on April 2, 1987
and entitled "New POLA Fee Walver
Policy CGuidance.” A copy of theze
girtdelines may be inspected or ob-
tained from the ICCS Preedom of In-
formation Office, 12th & Constifution
Averme NW_, Room 3132, Washington,
i 20423,

{g) Payment for services deseribed fn
paragraphs (a) thiough () of this see-
tion roay he made io cash or by postal
money order or check pavable to the
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order of the Secrstary, Intarstode
Commerce Commission. Washington,
.., and forwarded to his office.

th) Trapseript of testimony and of
oral argument, or extracts therefrom,
may be plirchased by the public from
the Commission's official reporter. For
mformation regarding the oificial re-
porter, contast the Secretary, Inter
state Commerce Commission, Wash-
ington, DT 20423,

[32 FR 206160, Dec. 20, 1867, as emended st
¥7T TR 47384, Oct, 26, 1882, 49 FTL L3451,
May 1, I884; 49 FR 395438, Oct, 5. 1984 50
FR 40025, Oct. 1, 1885 50 FR 41150, Oct. &,
10ES; 32 FER 46481, Dec B, 1637 3 FR
23368, June 22, 10AE; 53 FR 33814, Sept. 1,
1PBH; 54 FH 3600340, Aoy 31, LRID]

§ 1022 Filing feas.

{a) Maonner of peysgent. (1) Exceqt
ps apeciffed in paragraph (M2} of this
section, &l flling fees w1l pe paynbde
at the time and place the application,
petition, netice, tariff, contoact or
other document 18 tendered for filing.

(23 When emergensy tCmporary op-
eyating authority applicatlons [(Item
8] amd emergency Lemporary OopeTat-
ing auihority extensions [Item 10) are
{pitiated by telegrarm or telephone, the
fee or fees are due when the OCCA 83
applleation is submitled 0 the appro-
priate Commission regiohal office.

{3} Fees will be payable to the Inter-
state Commerce Canunizsion by check
drawn vpon funds depesited in & bank
in the United States or moncy order
payable in .5, curréncy or oredit
cards (Visa or Master Card]l

thy Oefiriencies. {1) Any filing that
is not acegmpanied by fhe Approprigte
filing fee b5 defloient.

(%) The Secretary will inform any
person who svbmits a deficient Liling
thar:

(id Sueh Tiling wlil be rejected, unless
the appropriate  fee i3 submitted
within a specified time;

{iiy The Commission will not process
any filing that is deficient under this
parngraph; and

iy The date of [ling will be deemed
the date on which the Comrmnission re-
celves the appropriate fee,

%1 ‘Thiz provision does not preclude
g determinakion that a Oilhing is defi.
glent for any Other reason.
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{c) Fees not refundabie. Fees will be
agsessed for every filing im the type of
proceeding listed in the schedule of
fees conteined i parapraph of) of this
section, subject fo the gxéeptions con-
tained in parsgraphs (dr ang {e) of
this zection. After the applicaticn, pe-
{ition, notice, tariif, contract, or other
document has been accepted for filing
by the Commission, the flling fee will
not be refunded, regardiess of whether
the application, petition, notlee, tariff,
gontract, or othier docament is granted
ar approved, denled, dismissed, or
withidrawn. I[f an application, petition,
notlce, tactff, eontract, or other dogu-
ment fs refected by the Commission as
incomplete or for s0me other reason,
prior to docketing or aceeptsnce, the
fee will be returned. I an application
is rejected as incompletye 2fter docket-
ing. the epplicant wili be glven the op-
portunity to {file & replacement appli-
eation with reference to the fee
rnamber assigned to the prior spplica.
tiop. and no additional fee will be re-
quired, but the fee aiil not be refuond-
ed 1f an individual exsmption pro-
ceeding becomes A matter of general
applicabdity and is handled through
the mulemaking process, the Compnis-
sfon will refund the {iling lee,

(d) Related or consolidafed proceed-
ings (1) Separate fees peed not be
paid on related applications filed by
the same zpplicant which would be
the subject of one proceeding, such as
an application for removal of one or
more resirictions in meore than one
certificate or permif held by the same
person; & related plan of track relocs-
tion, joint use, purchease of tracksge
righis, and izssuance of securities (how-
ever. such applications must be filed
by the ssrme applicant that flled the
primary apolication? a motor omingh
carrier acqulsition application oom-
bined with a related application [or a
certificate of public conventence and
necessity: or the like. In such ine-
stances, the onfy {2e 1o be assesced will
be that applicable to the embiaced
procecding which carries the highest
filing fee ax listed 0 paragTaph (f) of
this sertion; except Lhat for directly
related applications invelving & trans-
fer under 49 U.5.C. 10926 or an appli-
cation on Form OF-1 for gatewny
elimination and/or & conversion of a
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certificate of registration to & certifi-
cate of publle convenience and negessi-
ty, the sole fee shall be the basic fee
for the tranzfer application. However,
the directly related applicstion must
be filed at the same time the primary
application is filed.

(2) Each flling of an originsl or up-
dated notlice of intent to engage In
compensated Intercorporate hauling
nperations shall be considered a sepa-
rate {iling, and ghall be subject to pay-
ment as deserlbed in paragTaph (£112)
of this segtlion.

{3) Separate fees will be assessed for
the filing of temporary opersting au-
thiority applications as provided in
paragraphs (I} (8), (8) gnd (107 of this
settion, regardless of whether such ap-
plicatlons are related o 2n application
for corresponding permanent operat-
lng suthority. A scparate fee will be
ascested for the flling of an applica-
tion for temporary authority to oper-
ate 3 motor or weter CArrier as provid.
ed in paragraph (£)(24) of Lhis section
regardless of whether such application
is related to 8 corresponding transfer
procecding as provided for in parm-
graph (£} 25} of this secilon pr & notice
of exermnption 55 provided for in para-
graph (£)27) of this section,

t4) The Commission may reject con-
currently filed applications, petitions,
notices, contracts, or other documents
asgerted to be related and refund Che
filing fee If, 0 iis judgment, they em-
brace two or more severabile meatters
which should he the subject of sepa-
rate proceedings,

0} Waiver of reduction of filing fees.
It is the general policy of the Commis.
sipn not to waive or reduce filing fees
excert a5 described below:

(1) Fillng fees are walved for an ap-
pHeation or other proceceding which is
filed b¥ 5 federal government agency,
or a state or local government entity.
For purpozes of Gthis sectlon the
phrases “federal government agency™
or “government entlty ™ do not include
g quasi-governmental corporgtion or
povernment subsidized transportation
COMPANY.

{2) In extraprdinary =ituzstions the
Commission will accept reguests for
walvers or fee reductions in zocord-
gnce with the fglowing procedure:

36
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{1} When fo request At the tlme thet
a Iling iz submitted to the Commis.
zion the applicant may request a
whlver or reduction of the fee pre-
scribed in this part. Such reguest
ghould be addressed to the Secretary.

(liy Besiz. The applicant must show
the walver er reduction of th fon is in
the best interest af the public, or that
payment of the fee would impeose an
undue hardship upen the requestor,

(11} Commission aclion. The Secre-
tary will notily the applicant of the
decizion to grant or deny the reguest
for walver or reduction.

(f) Schedule of filing fees.
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B 10023 Epdating user feeo

(al Dpdete, Each fer established in
this part shall be opdated o accord-
ance with this section anopually.

by Publication ond effeclive dailes.
Opdated fees shall be published in the
FepErarl REcISTER and shall become of-
fective 30 days after publication,

() Painnenl of fees. ALY persan sub-
mitting & filing for which a fee iz es-
tablished shall pay the fee in effect at
the time of the filing.

() Method of updating feexr Each
fee shall e updated by updating the
st components comprising the fee.
Cost components shall be updated as
follows.

(1} Direct labor costs shall be updat-
ed by multiplyving base level direct
labor costs by percentage changes in
nverage wagdss and salaries of Cornmis-
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sion employees. Base level divect labor
¢osts are diveet labor costs deterrnined
by the Commissfon's F'Y 1%83-#4 User
Fee Cost Study. The base period for
rmeasuring changes shall be April 1984

(2] Operations overhead shall he de-
veloped each year on the basks of cur
rent relstionships existing om a
welghted basiz, for Indirest labor np-
plicable to the first supervisory work
centers directly associated with nser
fee activity. Actual updsating of oper-
ations gverhead will be accomplished
by spplying the current percentage
factor to npdated direct labor, inelud-
ing current pgovernmental overbesd
costs.

(3ni Ofice general and sdministra-
tive costs shall be developed each vear
ol the basis of current level costs, i,
dividing actusl offiee peneral and gd-
ministrative costs for the cumment
fiscal ¥ear by total office costs For the
Offices and Bureaus directly sasocint-
£d with user fee activity. Actual updat-
ing of office general and administra-
tive cozts will be accomplished by ap-
ply¥ing the current percentage Yactor
to updated diregt labor, including cur-
rent govermmental overhead and cur-
rent gperations overhead costs.

{11} Commission general and adminis-
trative costs shalt be developed ench
year o6 the basiz of carrent leve] costs;
i-e., dividing actuzl Commiscion gener-
al and administrative costs for the rur-
rent fiscal year by total agency ex-
penses for the cwrrent flsenl year.
Actual updating of Cormmlsslon gener-
el and admindstrative costs will be ae-
complished by applying the current
percentage factor to updated direct
labor, inciuding current poverrnrmental
overhesd, operations overhead and
office general angd administrative
Cosks.

{4} Publication costs shall be adjnss-
gd on the basiz of knowno chamges in
the cnstez applicehie to publieation of
material In the FPEpeRalL BREGCISTER oF
ICC Regizter.

(e} Aounding of updaeied fees. Tpdat-
ed fees shalf be rounded in the follow
ing manher: (1) Fees between £1-530
will be rounded to the pearest $1; (2
fees between $30-5100 will be rounded
te the negrest $10; (3) ferss between
21430-39498 will be reunded to the near-
est 250; and {4} fees above $1.000 will
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be rounded ta the nearest $100. (This
rounding procedure excludes copyiog,
printing and search fees.)

(45 FR 18494, May 1, 1924, a3 amended at 52
FR 48423, Dec. £, 18871

PART 1003—LIST OF FORMS

Sec,

1M1 Generai Information,

L0052 Motor and water carrer, broker,
and household goons freizht forwsrder
forms,

10033 Insurwnce and surety bond forms.

10034 Forms for [Bsuance of securities and
assumpiion of obligatlons.

ATTaokITY! 5 TS50 55104,
503l1xcy, 43 0.5.C. 10321,

FIM3E1 General informatinn.

{r) The forms listed in this parl sre
wrescrited  for wvarious applications
uhder the Imterstate Commerce Act
and the Commission's regulations con-
tained In Subchapter: A and B of this
chapter.

(k) Other printed forms are pre-
geribed o the Commlssion's regda-
tlons governing accounts, records, and
réports goniained in Subchapter © of
this clrapter.

1¢) All prescribed forms listed in this
part, and Subehapter ¢ inclode in-
striuctions for their completion,

td} Copies of all prescribed {orms
eXtept insurance forms are gvaileble
upn request from the Office of the
Secretary, Publications TIndt, Inter-
state Commerce Comirission, Wash-
ington, DG 20423,

(30 PR 40028, Cot. 1, 1585]

& USC

#1832 Motor ard wuter carmier, broker,
and houachoid goods freight forwarder
formna.

BOC-3 Desighation of Agent fur Service
of Process.

This fon is required to be filed by
all motor carriers and brokers prior to
lssuance of opermating authority, See 44
U.5.C, 18430(b)_

Cross Reference: 4% CPR Purt 1044,

DFP-1 (Rev 12/83).

Application for motor carrier an-
thogity, brooker or household poods
freight forwarder suthaority, and water
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to [party to whom documents ahowld be re-
turnedl.

A short sutamery of the documeni to
appear o the iondex follows: [4 ahort 8im.-
mary a8 deseribed in 1177.4(a2.0.

Very traly yours,

Eelgnature of an execuilve offlcer of one of
the partles, thelr pitorney, ar representative
in fact.]

§1177.6 Adminisirative procedure.

&) At the time of 1iling of & docu-
maent with the Commission for recor-
detlon, a censecutive number will be
stamped upon the original documcent
and upon the copiea or the counter-
parts, with the date and hour of the
filing. A notation acknowledplng Lhat
the document has been filed purscant
to 4% T.8.C. 11303 wiil be made. The
priginal document., along with the no-
tation, will e returned te the party
pamed it the tansmittal letter and s
copy or counterpart wil be retaloed
by the Commiszion. For a secondary
document, the number assigned wiil be
the recordstion number of the pri-
mary document plus the next avall-
sble letter suffix.

(by The Commission will maintain
an index for public use 86 required by
49 T.5.C 11303(b). There will be an
index of parties to dectmments record-
ed at the Commission n alphabetionl
erder by the party's name. I request-
¢d hy the letter of transmittal, this
index will also be amended to reflect
an assignment under the pame of the
party other than the assignor or as-
slgnee to the docuwment. There will
also be an index of documents by
number, which will st secondery doc-
uments referenccd to the primary
ones. The Indexes will rontaln the per-
tinent information furnished by the
parties in the transmittal letter,

(g} The Commission cannot judee
the validity of documents, nor judge
the statis of encumbrances to proper-
t¥ as reflected by documentis recorded
at the Commissian. ‘The publle 15 wel-
come o research the records or Use an
agent or attormey o do so, provided
that Commission rules concerning
handling of the documents are re-
spected.

tdr» The pithllc should note that
filing documents with the Commizsion

Fart 1180

5 discretionary wid encumbrances
exlst which are not on file with the
Comimiasion.

PARTS 1178-1179—{RESERVED]

PARTS 11B0-1189—COMBINATIONS
AND OWNERSHIP

PART N80—RAILROAD ACQUISI-
TION, CONTROL, MERGER, CON-
SOLIDATION PROJECYT, TRACKAGE
RIGHTS, AND LEASE PROCEDURES

Subpart A—Ganers! Acguisiion Procedorss

Sec.

1180.0 Scope and purpose.

1180.1 Gepersl polley  stetement for
merger or contral of at least twa Clas I
rellroada

1180.2 Typee of transactiong.

1189.3 Definitlons.

L1804 FProcedureés.

11805 [Reserved]

1180.6 Supporting Information

1180.T Masarket analvees.

1iB0E Operatlonal data.

11800 Financial ieformatlon.

Subpart B—Acqubsiian Procedures For Lings of
Raliroods In Resrganizotion

1180.20 Types 0f transactiins.
118021 IdentifFing information,
1180.22 Troafflc dnta.

118023 OQperational data
1180.24 Financinl miborteation,
1180 25 Proceduren.

1180.26 Dreflnitions,

Svbpard C—Fored Sufa Procedures nr
Bankrup? Roliroad 1ines

118040 Purpose and sCope.

1158041 Submiszion and contenta of offer.

113&142 Commission's 15 day determins-
tlon,

118043 Aprrement between the parties.

118044 Fallure to reath an scqulsition
aeTesment.

I1185.4% Reqguesic tosel the tepms

1180.48 BMultlple effer phocesdings.

113047 Transmlesion of the Cormmslwions
prescribed erms to the comrt.

118045 Special provisions eoncoemning fhese

forced sale procesditigs.
1180.4% DBefinitions for Subpart C.
ATTROoRITY: 49 TS 10321, 10505,

10003 — 10008, 11341, 11343~11348; 5 LSO
553 and 55& 45 T5.C. K and B15.
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Subpart A Ganaral Acquisition
Procedures

SoTecy: 47 FR 0844, Mar, 8. 1582, unless
othersise noted. Redesigrnated at 47 FR
40582, Mov. 1, 1982,

#1150.0 Scope and purpose

These regulations ser out the Infor-
mation to bBe fiked and the pooeedures
to be followed In control, mMerger, fo-
gquigition, lease. trackege rlghts, and
any ather consolidation transaction in-
volving miore than che raffroad that is
initiated under 49 T.5.C. 11343 Seo-
tlon 113{.2 separales these Lransas-
tloms into fowr types: Mojor, signifi-
cant, mrinor, and exempl The nforma-
tionel requirements For these bypes of
transeclions differ. Before an applice-
tiom is filed, the deslgnation of type of
transaction may be clarified or certain
of the mformation regulred may be
walved upon petitlon to the Commis-
sion. This procedure is explained [n
£1180.4. The tequired contents of an
application are set out in 5% 1180.5
{generul informaiion suppoThing the
travsaction), 11807 (competitive and
market informaationy, 11808 {oper-
allonal information) and 11809 {finan-
ctal data). Major and significant appli-
cations must contain all of the infor-
mation required in B3 11804 throngh
11800, The inforrmmaticnal roquire-
ments for & minor application are
more limlted and are zet out in
§5 11805 and 11808, Froceduores (in.
cluding time limitz, Iling requlre-
ments, participation requirements, and
other matferz? are contained o
£ 11804 Index I lists all exhibits and
indicates the type of application for
which the exhibit is required. Index X1
iz o table of contents of this subpart.
All applicants must comply with the
Commizsion's Rules of General Appli-
cabiilty, 49 CFR Partz 1100-112%9,
unless ctherwise speclfied. These regu-
latlons may be cited as the Raflroad
Comsolidation Procedures,

$1180.3 Generul policy  statement  for
merger or control of at deact two Cluass

I railrauda
(a} General The Inmterstate Com-
merce Commission encournges private
indusiry {mtiative that leads to the ra-
tionallgatlon of the nation's mail facili-

4% CFR Ch. X {10-1-8% Edifion}

ties and reduction of its excess cepne.
ley. One means of accomplishing these
ends {3 rafl copsolldation. However,
the Commission does not [avoer con-
solidations through the ezerclse of
managerial and financisl control if the
controlling entity does not Assurne full
responsibility fuvr carrying out the ¢one-
trolled carrier’s commen carrier obli-
gation to provide adequaie sService
upon  reasongbie demand. Further-
moara, the Commissjion does nod fgvor
consolidations that  substantlally
reduce  the transport  altermatives
avallable 1o shippers unless Lhigre are
substantial and demonstrable benefits
tc the transaction that canney be
achicved In 8 less anticompetitive
fashion. Our analysis of the cotnpeti-
tive imrpacts of n consplidetion is espe-
clally critlenl) in Hght of the Congsres-
sionally mandated commitment to give
rallroads greater freedom to price
without regulatory interference.

(h) Consolidation eriferic. The Com-
mission’'s consideration of the merger
or control of at least two class I rail-
rpads {s governed by the criteria pre-
seribed o 4% U.S5.C. 11344 and by the
rail transportation policy =set forth in
49 .50 19101a.

11} Section 11344 directs the Com.
mission to  approve consolidations
which are consisten: with the public
Interest. In examiping & proposed
transaction, the Commission must con-
sider, ot & minimum:

[i} The effect on ihe adequacy of
transpotriation to the public;

{li The effect of including, ar failing
to include, other mail earriers in the
area involved in the propozed transac-
tion;

{ifl} The total fixed charges that
would result;

tivr The interest of affected carrier
employees; and

(v The effoect on competition among
rall carriers in the sffected reglon.

2) The Commizsion must also con-
slder the impact of any (ramsaction on
the quality of the human environment
and the conservation of energy re-
SCTCes.

ic) Public interest considerations. In
determining whether & transactian is
in the public Interest, the Comimission
performs & bafancing test. It weights
the potential benefits to apblcants
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ang the public sgainst the potentizl
harm to the poblic. The Commission
will consider whether the benefits
claimed by applicants could be reslized
by means other than the proposed
consalidatlon that would resule In less
potential harm to the public.

{1) Polential benefils. Both the con-
solidated carrler and the public can
benefit from a consolidetion iF the
result Is & fipancially seund competi-
tor better able o provide adeguate
service on demand. This beneflclal
result ean occur if the consolidated
cartler s akle to vealize operating effl-
clencles and ncressed macketing op-
portunlties, Sinee consolidatlons can
lead to & reduction in redundant Facilf-
ties and thereby to an locrease in tral-
fic density on underused lines, operat-
Iog efficlencies may bhe realized. Fur-
thermore, cansolidations are the only
feanihle way for rafl carrlers to enter
many new marketa other than by con-
tractual arrangement, such s for Joint
uge of rail facllitles or run-throegh
trains. Im some markets whers there is
sufficlent existing mil capacity the
congtruction of new rall Hoe is prohibl-
tively expensive and does not repre-
sent & feasible mpeans of entry Into the
market,

(2} Fotential herm. There are two
potential resmlts from consolidations
which would ! serve the public--re-
duction of competition and harm to es-
sential services. In analyeing these frn-
pacts, we must consider, but are not
limited by, the policles embodled n
antitrust laws,

(1) Reduction of compefifion. If two
carrlers serving the anme market con-
solldate, the result wowld be the elimi-
nation of the competition hetween the
two. Even if the consolldating carrlers
do not serve the sune market, there
may be & lessening of potentisl compe-
titlon In other markets, While the re-
duction in the number of competitora
gerving A market s nat in lkself harom-
ful, & lessenlng of competition resmit-
ing from the ellminacion of a comopetl-
tor may he contrary to the public in-
terest. The Comrission recogmizes
that rall carrlers face not only intra-
madal competition, but also Intermod-
al competltion Irom motor and water
carriers. The Commission’s competd-
tive analysie depecds on the relevant
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market{a). In some markets the Com-
miacton's focus will ke on the preserva-
tlon of effective Intermmodad competi-
tion, while in other merkets (such as
long-hayl movements of bylk commod-
itles) ellective Intramodal competition
mAey alsc be Important.

(1} HForm [0 esseniizl sermice. Con-
solidation=s often result in shifts of
market patterns. Sometimes the carri-
€r loging its share of the market may
not be able ta withstand the loss of
trafftc, In assessing the probable im-
pacta, the Commission's concern is the
prezservatlon of essential services, not
the survival of partieuiar carriers. A
service is essentind {f there 5 a suffi-
chent public need for the gervice and
adequate altermmative transportation is
nat avaliable.

() Conditions. (17 The Commizssion
has broad suthority to Impoezse condi-
ilons on  consolidaktlons, Including
those that might be nseful in amelio-
ating potential antleompetitive ef-
fects of 8 cansclidation. However, the
Commiesion recognlzes that condltions
ma¥ lessen the beneflts of & consolida-
tion to both the carrier and the publle.
Therefore, the Commission will Dot
normally impose conditions on A con-
gplidetion to protect & carrier unless
essentizl services are affecied and the
condition: {iY Is ghown t¢ he related to
the Impact of the consalidation; (i} ks
deslgned to enable shippers to recelve
adequets service; {ilir would not pose
unreszonable cperating or other prob-
lems fox the consolideted carrfer; amd
(v} would not frustrate the ability of
the consnlidated carrier to obtaln the
anticipated public benefiis. Moreover,
the Commission believes that indemnd-
Tication is crdinarily not an appropri-
ate remedy in consolidation procesd-
[ngs. Indemnification conditions can
he anticompetitive by requiring the
consolidated carrier to subsidize carrl-
ers who are nno longer abie to compete
efficiently in the markeiplace

(Z) As af July 1, 1982, Conditions
previously Imposed are revoked unless
the parties to specific consolidstion
procecdings demonstrate a public In-
terest o conbtimilng the Conditions in
those proceedings,

(el Imelesion of other corriers. The
Commission will consider requiring In-
cluslon of anpther carrier as 8 condi-
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tion to approval only where there 15 no
nther reasonalle alternative for pro-
viding cosential services, the facllitles
fit pperstlonally nte the new system,
and Ineluslon ¢an be accomplished
without endengering the operational
or financial suecezs of the new compa-

oy.

(1} Labor profection. The Commis-
sion is required {0 provide applicants
employees affected hy p consolidation
with adeguate protecllon. Simlariy
gituated employees on the applicants’
gzystemn should be glven egqual protec-
tion. Therefore, absent a nmegotiated
agreement, the Commission will pro-
vide for protectioh at the level man-
dated by law (48 1750, 113473, unless
it can e shown that because of unilzo-
al clreumstances mere stringent pro-
tection i= necessary o provide ¢cmeploy-
ees with a fair and equitable arrange-
ment. The Commission will review ne-
gotiated sgresments to assure fair and
equitable treatment of affected em-
ployees,

(g} Cumulnfine impacts and cross-
gver gffecis. The Commission recog-
nixes that events can oocur during its
conslderation of & consolidation thal
can have an effcet on various of the
eoncerned parties. However, the Com-
mbzsion is mindful of the need 1o meat
itz staiutory deadlines and make
timely administratively final decisions.
Therefore, the Commission will not
raopen pending proceedlogs in order
to assess the impact of potential or hy-
pothetical combinaticns or t{ronsac-
tions. The proper forum for comsider-
ing cumulative Impacts and crossover
gffects is In & Iater procecding. In this
mantner, considerntion wikt be limited
to the impacts of transactions which
bave alrendy been approved and are,
therefore, reasonakly certain to ocour.
Furthermore. the Commission will
have the benefit of its findings {rom
the prior procesding to identlfy more
precisely the lmpacts of that transac-
tion. Proweedings will remaln manags-
able In seope and size, statutory time
lmits will be mel, and all parties will
be azsured of timely, administretively
final declsions.

{h) Public periicipalion. To assure 3
fully developed record on the impacts
pf a proposcd milroad consolidation,
the Commission cncaurages public

4% CFR Ch. X (18-1-89 Edition}

participation frem Federal, State, and
loccal government departments and
agencies, affected shlppers and carri-
ers, and other interested persons.

[47 FH 9844, Mar. §, 18E2, ag ameided st 47
FE 11576, Mar. 19, 1882, Redesignated at 47
FR 48552, Mov, 1, 19833

% 11808 Types of trunsactions,

Transaoctions proposed under 49
TS.C. 11343 involving more than one
common carrier by railroad are of four
types: Masor, $irmdficant minor, and
erempt.

{n) A mojor transaction 15 4 control
or merger Involving two or more class
1 raliroads.

(hy A signifcant transaction lo-
volves at least one class I rallroad,
acting together with one or more
other efass T or class IT mliroads, in a
major market extension. IL iz of re-
gional or national transporiation sig-
nificance as defined in 48 I.5.C, 11345,

{c) A minor tmosaction is one which
involves more than one ratlroad and
which s not 2 major, signifcant, or
erempl transacticn,

{d) A transaction 15 ezempd U it =
within one of the seven categories de-
soTibed below. The Commission has
found that its prior review and approyv-
al of these transactions is not neces-
sary to carry out the rail transporis-
tica policy of 4% T.8.C. Ep101e; and i
of limited scope OF UNNECEsSATY LD pro-
tect shippers from market abuse, See
48 T 5.C, 18505, A notice must be filed
to use opg of these class exemplhions.
The protedures are z#t ocut in
% 1180.4{g). These class examptions do
not relieve a cerrier of its statutory ob-
ligation to protect the Interests of em-
ployees. See 48 U.B.C, 10505{gH2) and
11347, The enumertation of the follow-
ing categories of transzactions as
exempt does not preclude a carrier
from seeking an exempiion of specific
tmansactions not falling into these cal-
EECTIES,

£11 Acguisition of o Mne of rallvosd
which would not constitule & major
market extension where the Commis.
sion hns found that the public conven-
ience and necessity permit abandon-
ment.

(2} Acquisitton of confinuance in
comtrol of a nonconnecting carrier or
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one of ks lines where () the raiiroads
wouid net connect with each other or
any rallropds In  thelr corporate
family, (1} the gequisition or conting-
ance in conitrol 15 not part of & sertes
of anticipated tmansactions thet would
connect the raillroads with ench ather
or any ratirpad in their corporate
famdily, and {IH) the transaction does
not invoive a class I carrier.

(3) Transactlons within a ¢grporate
family that do not result In adverse
changes in service levels, siknlficant
operatlonal changes. or & change In
the competitive balance with carriers
putside the corporate family.

(4} Renewal of leases and any other
matiters where the Commission has
previpusly auvthorized the transaction,
and anty an extension In tlme 1z in-
volved.

15) Joint projects imvolving the relo-
cation of a Une of raliroad which does
net disrupt service bo shippers.

{8 Relncorporation in a different
State.

{T} Acguisltion of trackage rights

and renewal of trackage rights by a
rall earrier over lines owned or operat-
ed by any other rail carrier or carrlers
that are; (1} based on writien agree-
mants, and (&) not filed or sought In
responsive applleations 13 rafl consoli-
dation procredings.
47 FR 3844, Mar, 8, 1982 Redesiynated at
47 FR 48592, Mov. 1. 1882, and amended at
50 PR 15751, Apr. 22, 1885, 51 FR 24669,
July &, 19867

f1180.Y Defunitiona.

(n) Applicant. The partiez Inftlating
g Lraneaction. Parties who are consid-
ered applicants, but for whoem the in-
formation normally required of an ap-
plicent need wo! be submitted, are (12
in minor trackage righte applicalicns,
the transferor and (2} in responsive
applications, o primary applicant.

b Applicani carriers. Applicant, off
corriers related fo the applicenf and
all other eacciers Involved in the Soans-
actionr. This does not nclude carrlers
who mre Invelved i an existing track-
age rights pererment @lih abhlicants,

{c) Major markel exiengion. A mojor
market extension 5 B trapsaetion
which may significantly incrense com-
petition by cxtending service nto a
rew market, sxpending servieo in a

§1180.3

cuwrrently served market when another
earrler concuwrmently sontracts Its sery-
lee {0 that market as part of the same
tranzaction, or providing significantly
more efficient and effective competi-
tive merviee to a market presently
belng served, Criteria which can be
used o determineg M & railroad 15 pro-
posing to provide a more competitive
zervice to a currently zerved aresa in-
clude: {1} Cresting a shorter route; (2)
providing enhanced service capabibdtics
izpeed 13 not the ondy factory, (3) en-
terlog an Interchange of market gen-
erallng more than 5,00 cars per yeur
or 5 percent of applicant’s traffic; (4)
filing the application as & condition of
relief to a pendine proceeding, and (57
permitting & carrier to become more
competitive (extending its length of
baul} Sec. Burlingion Northern, Ine—
Control & Merger—SL L., 351 1.C.C,
618, 617 {1878}

id} FPetitton for clenficationn A re-
guest that the Commission clarify the
applicebility of any part of these regu-
iations to a perticular situatlon or ex-
plain the type of materinl needed to
comply with these regulations.

(el Pelifion for teaiver. A request
that the Commission elther dispernse
with materigl required by the remula-
tions, or accepd material In place of
that requlred by these regulgiions.

if} Primary appiicafion. A proposal
for zpproval filed under 48 T.S.C.
11343 which beelns a new proceeding
and is not proposed elther as & condi-
tion to or as an alternative to Commis-
sion approval of another pending ap-
plication

() Roatlroad Any common carrier by
rallroad &as defined n 49 TS50
10132180180

{h) Regponsive appliicaiions. Appli-
cations filed in response to a primary
application seeking affimmetive vellef
cither g5 o condition to or iz lieu of
the approval of the primary applics.
tion. Responsive applications Include
inconsistent applications, incluslon ap-
pHegtlons, and any other affirmative
reilef thal reguires an application to
be filed with the Commision (such as
tackage rights, purchases, constrnuc-
tion, cperstion, pooling, terminal oper-
atlons, abandonmetit, cte).

(1) Pransferes, The transforee ig:
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{1y The wouiring corporation in &
control proceeding,

(2) The surviving corporation in &
merger,

{3} The resulting corporation in a
consolidation,

(4} The leasee in a lease,

{85) The pulrthazser In an acquisition,
and

(83 The grantee of treckage rights o
a trackage rights proceeding.

{1} Trengferor. The transferor is;

{1y The corporetion mocquired in a
control proceeding,

(2} The merging corporetion In &
BLETEET,

{33 AN corporations to he consolldat-
ed o A consolidation,

{4) The lessur in a lease,

{5y The seller in an acquisition, and

() The grantor of trackage rights in
a trackage rights proceeding.

§1180.4 FProvedures

{a) Generel (1) The original and 20
coptes of all documents shall be filed
in mraior proceedings. The original and
10 coples shall be flled In sipnifcend
and minor procecdings.

{32 Each party to a proceeding shall
choose & unddgue acronym of {our let-
ters or lesz for itself. It shall number
each document filed in the proceeding
congecutively, prefixed by {ts acronym.

iy Any documemt flled with the
Commission  {ineluding  applcations,
pleadings, £tc.] shell be promptly fuar-
nished to interested persons on re-
queat, unless subject (o 8 protectlve
order. At any time the Commizsion
may require the submadssion of sddi-
tlonel coples of any dotument previ-
ouzly filed by any party to the pro-
ceeding.

{1) The Comnission shall isgoe a tist
of all parties to the proceeding within
55 daws of the application™ acceptance
I & maior transaction, and withih 45
days In a wiondficant oF minor transac-
tion.

thy Prefiling nolificelion. (1) Be-
tween 4 10 € months prior to the pro-
posed flllng of an applicatlon o &
major tmansaction. and 2 to 4 months
prior to the proposed filing of an ap-
plieatton in & significand transsction,
applicent shall file & notice with the
Commizsion. The notice shell:

(i) BErlefly describe the tunsaction,

49 CFR Ch. X {10-1-89 Editlon}

{ii} Indieate the yvear to be wsed for
the Impact analyses,

i) Indiegte the approximate fillng
date of the application, azd

(¥ Indicnte why the transastion 1s
miajor or sigmificant (how & major
market extension results)

(2) The Cotmmisslon w{ll publlsh p
notice in the Froesar APSISTER wWithin
30 dawy: of receipt of the applicant’s
potice. The publication shall contain:

i(i} A brief deseription of the transac-
Liort,

(i1* The year to be used for the
imrpact analysls,

tiliy The approximate filing date,

{iv} A determination that the trans-
action iz major, significaenf, or minor,
and

(3 A statement of any additional in-
formation which must be Iiled with
the appliration in order [or the appll-
cation to be considered commplete,

(3} A prefiling notice may be amend-
ed to Indicate & change ln the antici-
pated filing date.

() Applicedion. (1) The fee to Jile a
primary application with the Commis.
slon under these procedursz 15 set
forth at 48 CFR 1002201 (46) through
¢49;. There is no flling fec for a direct-
iy related application flled by a party
that ffited the primery applleation,
The fe¢ for a directly related or re-
sponsive application {lled by another
parly iz set forth in 43 CFR 1002241}
(46} through {493 For finance-related
exemption filed by o party, the few is
zel forth in 40 CFR 1002.2(f) {(46)
through (493

(2} Filing requirements.

(it The oprigingd of all applications
s=hall be sipned In ink by the applicant.,
if an individuoal; by all partners, if a
partrership; and if a eorporation, asso-
clatian, or other similay form of orgs-
nisgtion, by s president, or such
other executive officer having knowl-
edge of the matters therein eontained
and duly designated {or thal purpose
by the applicant. Applicatlons shall be
made under cath and shall contain an
appropriate certification (if & corpora-
tion, by its secretary} showing that the
affiant is duly autharzed to verify and
fiie the applicatlon. Any person con-
trolling an applicant shall alzo sign
the application.
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{1y The application zhall be filed
with Secretary. Interstate Commerce
Commission, Washington, DHC 20423.

(jif} Enchi copy of the spplication
ghiall conform in sll reszpecte to the
original and shall be compiete o itself
excent that the zlgnature 1o the copies
may be gtamped or typed and the ne-
tarial scal may be omitied. In like
manner, where certified coples of doc-
uments are filed wlth the application,
conformed coples thereof, showing
certification in stamped or t¥pewritten
form, will e sufficient to accompany
t?e additional copies of the applica-
tion.

{ivy All spplicacions required to be
filed with the Commiszion or served
on designated persons shall (niclude all
exhiblts, except a5 otherwlse speclfi-
cally noted. Imfermatlon from other
documentz may be incorporated by
reference in the application. However,
the documents muost have been filed
with the Comeudssion within Chree
vears prior to fliing of the application,
the Information must be up to date,
and applicant must be prepared to
supply copies of this Information to in-
terested persons on specifie request.

v} The applicant shall submil such
sdditlonel information to support its
application &5 the Commission may re-
guire.

{vl} Applicant shall file concurrently
all directly related abplieations, 2.9,
those seeking nuthority to construct
or sbandon rail lines, to issue securl-
ties, coobrod motor carriers, obtaln ter-
minal opermbions, acguire trackege
rights, et cetera.

{v{i} The application shsail contein a
certiffeate of service indicating thet alt
persons deslgnated in § 1180.40ci(5)
have been served with & copy of the
spolication.

(31 In & mafor or significont traksas-
tion, and in all responsive applications,
all of the direct testimony of appdd-
cants, in the form of verifled state-
ments, shall be filed and served with
each applifeation.

{4} The application and all exhibits
shall he ¢onsidered part of the eviden-
tiary record upon acceptance. ANy por-
tion of an spplleation and exhibits will
rermain subject to mobions to strike
However, o motion need be made to
have the spplcation and exhibits ad-

$1180.4

mitted to the evidentinry record. If &
WHEFOr oT 3ignificani iransaction is 405
lgmated for oral hearing the presiding
Adminiztrative Law Judge shall have
dizcretion in extraordinery clrcum-
&tances to allow for the presentation
of oral or wriiten direct testimony not
;jrreﬂnusly submitted with the sppifca-

OTL,

(5) Bervive. The appllcant shall serve
a2 conformed copy of ano application
fited under theze procedures by firsi-
class mall npon:

() The Governor (or Executive Offl-
cery, Public Sendes Commission, and
the Department of Transportation of
cach State In which any part of the
properties of the applicant cerriers in-
volved in the proposed trgnsaction is
situated.

(il The Secretary of the Unifed
States Dweoartment of Transportation
{Docket Clerk, Office of Chief Coun-
sel, Federal Raiilread Administration,
Raom 3101, 408 Seventh Street, 5W.,
Washiogton, IO 20590),

(ili) The Attorney Genergl of the
Tindted States;

{iry The Federal Trade Commlssion;
and

(¥} In major or significani transac-
tlons, all persons requesting & copy
after the prefliiing notlce 15 publizhed
In the FEpEepal. REGISTER.

{83 Application format (1) The appli-
cation shall be in the same SeqUence as
the lofarmaticn {5 reguested in these
procedures, and shell be numbered 1o
correspond to the numbering In the
procedures.

(i1} Tt any materlal! reguired in the
application would lend ftself to being
placed (n an appendix, this should be
done. The sappnendix and applicotion
ghall be tabulated and cross-refer-
cniced In an Index for case {n lacaling
and referring to the Information The
appendixes shall be in the same se-
quence &5 the Information reguined by
these procedores. B certaln informa-
tion required In the application i=s not
npEpileable, Drovide an explanation.
The application should be bopnd, and
it may be bound in more than one
valtre, If an application is more than
gog volume, bhe cover of each volume
should be in a different eolor, The
pages in each wlhome shall beigin with
1, and e sequentlally numbered.
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(i) If & guestion arises regarding an
Interpretation of the infonoation or
format to be ldiuded in the spblica-
tion, the party may eontact the Com-
mizions Sectlen of Pinance for assist-
ance. It will provide informal opinlons
and interpretations which are not
binding on the Commission.

{tvy Al filing, service, or ather ve-
quirements of these procedures muskh
he complizd with when fiing the ap-
plication. Copies of the application
fited with the Commizsion shatl be
marked in red "Raillraad Consalidation
Applieation’ on the transmittal enve-
lope or package

{v? The applieation shall conform to
the typographical specifications of
Eliga.2

Ty Accepiance or rejection of an &p-
plication.

{i) The Copmmission shail accept a
complete application oo laler than 30
days after the appllcation is filed with
the Commizsion by publishing a notice
in the FEDERAL REGISTER. A complute
application contains all informatlon
for all applicant carriers required by
these procedures, except &8 roodified
by advance walver. The pubHeation
shall Indizate the spplicable fime
Hmits for processing the applleation.
({Theze are the time limits of 9 TT.S.C.
11345t for a maojor trensaction, 49
T.5.C. 11345{e) for a gignificeni trans-
petion, and 49 TS0, 113450405 for a
rimor transaction. ) :

{ily The Commission shall rejecl an
ncomplete appllcation by serving a de-
¢lsion ne later than 30 days after the
application is filed with the Commis-
siom. The declsion shall explain speclf-
ieally why the application was [ncom-
plete. A revized application may be
submitted, ncorporating portions of
the prior application by relerence.
The resubmls=sion or reflling of &0 Ap-
plication shall be considered 3 de Mowg
filing for the purpose of computation
¢f the time periods, provided that the
resubmltted application is acecpied as
compleie.,

(8} The application must present a
pritte focke case. Applcants can 2l to
meet their burden of proof and Chos
not present a prima focie cace 2ither
by {13 disclosing facts that, even If con-
strued In thelr most favorable lght,
are Insufficient to support & finding

49 CFR Ch. X {10-1-89 Edition)

that the proposal is congistent with
the publlc interest, or by (i) dizsclosing
facts that affirmetively demonstratc
that the proposal 1= wot in the public
interest. See Ex Parte No. 282 (Sub-
No. 3A), failroed Consolidation Pro-
cedures  Expedited FProceszing, 363
LC.C. 74T {15800

td) Response to  opplicotion.
Written comments.

() Time o filz (A) Wrolien com-
ments on a mojor transaction oomast be
filedt o later than 45 days after an ap-
pheation s ascepted.

(B Written commeniz on sigrifi-
cenf or minor transactions mast be
fHed within 30 days of the spplica-
tlont's zoceptance.

(11} Service. Written comments shall
be concurrently served by Ilrst-class
mall ore

(A) The applicankts (it each address
given In the application),

(B) The United States Secretary of
Transportation,

(L) The Attorney General of the
Unlted States, and

(D) All parties of record within 10
days of zervice of the service list by
the Cormmmissicn,

1y Contemis. Written comments
must contain:

tA} The docket number and title of
the procecding.

{B) The name, address, and tele-
phone number of the commenting
pariy and its representative upon
whiom zervice shall be made.

(2] The commenting periy's posliicn
(in suppert, opposition, or undeter-
rolined).

(D} IT the conunenting party intends
te partlcipate formaliy in a proceeding
or merely comment upon the propesal,

(E> I desired, a request for an cral
hearing wlth reazons supporting this
requesl. The request most indieate the
disputed material facts that can only
be resolved at a hearing.

{F A Hst of all Infermation sought
Lo be discovered from &pplleant carri-
B2rs.

(G) A detailed giatement of ihe
Issues In maior and significent trans
actions reflecting the relevant under-
lying statutory criterla, policy state-
menit (for mejor transaciions), and
antitrust policy which the Commisesion
must conslder in the proceeding:.

1
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(H An initigl list of specific protec-
tive conditions sought by ronrailronds
In mafor and stgnifcan! trmnsactlons.

(I} The follpwing information by
rafiroeds Nling written comments in
major, and sigmificent transastions:

(1) Any existing preferential sollcita-
tion agreements.

2y A lst of al! run-through train op-
erations,

(3 An ipitial 15t of speclfic protec-
tive conditlons sought and a statement
concerming whether the commenting
ailroad intends to flle responsive ab-
plicatlons, along with a deseription of
the propoyed transactions, This will be
considered a prefiline notice withouot
which the Commission will not enter-
tain responsive applications.

(vl Parly. ANl persons who fle
timely written comments shall be a
party of record If they so indicate In
thelr somments. In this event, no pet-
tion for leave to Intervene need be
filed.

(2) The Secretary of Transportation
and Attorney General of the TUnited
Statea shall flle written comments
with the Commisclon within 60 days of
the date of asceptance of the applica-
tion inn a mafor transaction, For signif
icen! and minor transaciiobs these
comments are dpe within 45 days of
the date of acceptance of the applica-
tion. These comments shall comply
with parsgraphs  (d}1xil) and
(AN 1Wii} of thiz sectlon as (o service
and contents.

3 4 mecond list of protective condl-
tionrs shall be filed with ihe Commis-
sion within 75 days of acceptance of
the application in 8 mefor transaction,
and within #0 days of acceptance of
the applicatlon o a signifcantt tIans-
actinn It shall be concurrently served
by first-class mell an all pariles of
record. The secahd st of protective
conditlons shall modify the first st
besed ppon changing conditions, such
az protective condltions sought by
gther parties to fhe proceeding. Par-
ties to the proceseding shall not be per-
mitted to zeck any protective condi-
tiops pot contained in the second lst
of protectlve conditlons. This does not
preclude refinements in  eonditlons
soughtl, particnlarly when stipulations
to conditions are reached.

141 Responsive applications.

£ 1180.4

(r ANl responsive gpplications W
mojor transactlons shell be flled 89
days, and In significond transections
§0 daye, after socentance of the prl-
mary application. No responsive appii-
matlons shall be permitted to minor
transactlons.

1) Responsive applicatlons which
ars ool mafor are presumed to be zig-
aificant trensactions.

(i1 Responslve applications shall
comply as fully a5 posslble with appro-
priate Cormmizsion regdations. Exten-
atang of time for filing arve not perrmit-
ted. The fing of an incompiste apnll-
cation, coupled with an extension of
time to complete the application. may
be permitted i anthorized by the
Commlssion in advance,

(v Aany petitlons fov walver, clarifl-
cation, extension of time, or for leave
to flle an incomplete application, or to
rebul the presumption of s signifcant
transnetlon, must be Jiled in pdvance
of the filing of the responsive appllons-
ticn (at least 45 days In advance in
maior tranesctlone and 30 days in Hg-
niftcant transactions).

(v) Each responsive application filed
nod accepted ¢If requlred) is consld-
ered consolidated with the primary ap-
plication.

(&) Epidentiery procceding. (1) The
Commlssion may order an oral public
hearing, s hearing by written submis-
slons, or apother kind of evidentiary
proceeding. The determination will
generally be made on the basis of the
needs Indieated by the written oom-
ments.

(2} The evidentiary proceeding will
be completed:

t1) In 24 months (afier the primnry
application s accepted) for a mojor
transaction,

iy In 180 days for a sigrificani
tranzaction, and

{iiiy In 105 days for a minor fransac-
tign,

(3) A Tinal declsion on the primary
applicatlion and on &l consclidated
cases will be issued;

(i} In 180 days {after the conclusion
al the evidentiaty proceading: for o
maicr transaction,

{II) In 90 days for a sigrificant
transaction, and

(i1 Im 45 days {or 8 minor transao-
tion.
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£ 1180.4

(41 The Secrciary of Transportation
may propose modiicatlons Lo any
tansaetion and shall have standing (o
appear before the Commeizsion (nosup-
port of any such proposed modiffcs-
Lion.

(f1 Weiver or clgrificanion (1) Tpon
petition of 8 prospective applicant, the
Commission may walve of clarify =
portion of these procedures. A petition
to wedve all of the procedures will net
be entertained,

(3 Bxpept as otbherwise provided In
paragraph (dx4iivy of this seetioh, pe-
titlons for walver or clarificatlon must
be filed at least 45 days beiore the ap-
plication is fited.

{3) Mo replies to a petitlon for walver
will be permitted, sxcept where & pro-
ceedlng involving the same parties and
& related tranisaction (3 pending before
Uz ! When o reply 1= permitied, the pe-
titlan shgll be served by Ibmst-class
mail on all parties 1o the pending pro-
eeedings, with a repiy due within IO
dayz of serviee, Replies to & petition
for clarifieation shall be permitted
within 1¢ days of tie petiiion's filing.

(4} A walver or clarifieation granted
o any applicant in & procecding shall
apbly tp any other party Lo the poo-
ceeding tntess otherwiss indicated.

{5} Al petitions for waiver or clarifi-
catinn must specify the sections for
which walver or clarification s sought
and give the specifip reasons why each
waiver or clarification is necessary.

{g) Nofioe of evemptiion. (1) To qual-
if¥ for an ezemption under § 118023}
& railrosd murst file a verified notice of
the transaction with the Commission
&t least ome week hefore the transac-
tion 15 consumrmated Indicating the
proposed consummation date, Before o
notice s filed, Lhe milroad shall obtzin
a dockel number from the Cowmrmis-
sion's Office of the Secretary.

(i} The nmotice shall contaln the in-
tormation reduired in § V18060211
(i1, {aKh-(63, and (aXTili}, and indi-
cate the level of Iabor protection (o be
impased

(11} The Commlission shiall publish o
notice {1 the FEpErar Recrstes within
30 days of the {Qing of the notice of
exemption. The publication will indi.

"Bae Flel Corp—Control-Greer Bay ond
W, R £, 354 1.CC, 232, 233 (1878

49 CFR Ch. X {10-1-89 Edition)

cate the lahor protection required. If
the notice of exemption contains fadse
or misleading information which is
brought to the Commission's atlen-
tiom, the Commizsion shall summarily
revoke the exemption for that carrier
and require divestiture

{fify Other exemptions that may be
relevant 1o 8 proposal under this pro-
vizion are 48 CFR Part 1150, Subpart
D for (ransactions under 49 US.C.
10901, and 40 CFR Part 1175, for secuo-
ritles.

{231} To qualify for an exemption
under § 1180.2(dX7} {acquisition or re-
newal of treckage rizhts asTeements),
in addition to the notice, the rmilroad
must file a coptlon semmary suitable
for publication in the Penerar REGIS-
TER. ‘The caption summary must he in
the following form:

INTERETATE CoMMERCE COMBMIESTON
Notice of Exempiion

Finanee Docket Ne.

(1p—Traekage HRights—(2)

{27 €3 b0 gTAnt (41 trackage righte to (1}
betwesr (3 The trackage rights will be ef-
fective on (6.

Thiz aotlee 13 fled under § 1180, 2(dH0'7).
Prtitions to reveke the exemnption under 49
RS.C. 10505(¢) may be flled at any time.
The flling of a petiticn Lo revoke will oot
stay the tranasciion.

Dated:

By the Commibsion.

James H. Baynde,
Lecrefary.

The following key identifles the informa-
ton gimabolized in the swmmary.

(1} Mame of the tenant ralloowd.

(2} Mame of the Izndlond raliroad.

(3} If an agrecment has been entered use
“han apreed'’, Butl if an agreement hes been
reached but not entered use “will agree.™

(43 Indleale whether “overhead™ or
“local™ (rackage rights ore Involved,

(53 Descriie the trackage rights,

(B} State ths date the LrackEage Tights
agreement is proposed Lo be consumated.

{{iy The Commission will publish the
caption summmary In the FEnERalL REG-
I5TER within 20 days of che date that it
iz filed with the Commission, The
fiing of & petition to revoke under 49
.23.C. 10505(d} does not stay the el-
fectiveness of an exemption.

€3} The railrosd must sertify that i
has complied with the notice require-
menis of § 119511,
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Interstots Commearce Commisslon

(h} Officigl nolice. In connection
with any application or request for
retef under these procedures, the
Coramlzzion may take officlal notice of
any or all of the following informa-
tion. These datas will be presumed
valld unless discredited by any pariy.
A party relFing on information to be
noticed offlcially shall list the nfor-
mation. Upan request, the party shall
make the official notice materizl avail-
abla. Any party s firee to challenge
the relevence or application of any
such data, or the iwrelght that should
be accorded it

(1 Annuai ICC Form R-1 Reporta
submitted by rail carrlers.

{2) Guarterly Cormmeodity Statiatics
snbmittad by rall carriers.

{33 ICC Monthly Lahor Statistics.

t41 Quarterly Financial Statements
of Rall Carriers.

(5 Al other reports submitted to
the IOC under oath.

(A1  Annual 1l-percent
Sampie.

(1) Federal Heserve Board Produc-
tion Statlstics.

8y AAR complistions of bad order
ratlos, equipment ownership and
repair statistics, and freight car order
Hpures.

1) Trntimely deciston. If the Com-
miszion does not 1ssue a timely deci-
sigm that 5 a final actlon wpnder 48
0.5.0. 10327, it will send writien
notice to Congress that the decision
waa not issued and the reasons why it
was not lssued

{47 ¥R 9844, Mar, 8, 1982 Redeslprated at
47 FR 49562, Naov. 1, 1882 snd amended at
49 FR 15088, Apc. 1T, 1984 50 FR LGBT51,
ADI. 2%, 1085 51 FE 4020, Feb. 10, I586; 51
FR 25207, July 11, 1888; 62 FE 48484, Dec,
A, 19871

Wayhill

1805 [Hueserved]

§ 11806 Soppoerilyy informadion

{ny ANl applications [lled under 489
T.5.C. 11343 shall show Lo the title the
names of the applcants and the
nature of the proposed transsetion.
RBeneath the title indleate the name,
title, business address, and telephone
numbéer of the person{s} to whom cor-
respondence with reapect ta the appii-
cation should be addressedt. The fol-
lowing information shall be included
in all applimaticns

£ 1180.6

(1} A description of the proposed
transactlon, iheluding appropriate ref-
erences to anpy supporting exhibits and
statements contained in the applica-
tlon ard dissussing the following:

(1} A brief summary of the proposed
transactlon, the namme of applicants,
their buslness address,  telephone
number, and the name ¢f (he counsel
to whom gquestlons regarding the
transaction can be addressed.

(if) The proposed tlme schedule for
consummetlon of the propozed trans-
action.

(1ii} The puapose scught to be ac-
complished by the preposed transes-
tlon, &g, operating econamies, elirnl-
natlng exeess facilities, lmproving
serviee, of Improving the finaneial via-
bility of the applicants.

{1v) The nature and armount of any
new securltles or other financiel ar-
rangements.

(2} A detalled discussien of the
public interest justifications In sup-
port of the applicatlon, ndicating how
the propogsed transaction le consistent
with the public Interest, with particu-
lar regard to the relevant statutory
criteria, elnding

(i} The effect of the tranzaction on
inter- and imtramodal competition, In-
cluding s descriotion of the relevant
matrkets (see § 1180.7). Imclude a dis
citsafon of whether, as a result of tiee
transaction, there i= lkely to be soy
lessening of competition, creatfon of A
monopaiy, ot restraint of trade In
frelght surface transportation o any
eelon of the United States.

iy The financial consideration in-
volved jn the proposed transackion,
and any economies, to be ciiected In
operations, and any {nerease in traffic,
revenues, earnings available for flxed
charges, and net earnings, expected to
result from the consummaticon of the
propoced transaction.

{iii) The effect of the herease, i
any, of total fized cherges resulting
from the proposed transaction.

{ivd The effect of the proposed
trapsaction upon the adegquacr of
transportation zservice to the public, as
menpsured by the continuetion of es-
sential transportation services by ap-
pllmants and other carriers.

(v) The effect of the proposed trany-
actlon upon applicant carriers' em-
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§ 1180.6

ployees (by class or craft), the geo-
graphic points where the impact will
oocur, the time frame of the lmpact
{for at lemst 3 years after consollda-
tipn), and whether any employee pro-
tection agrecments have been reached.

(vi) The =ffecl of lnclusion {or lack
of {nclusion) in the proposed transac-
tion of other rallroads In the terTitory,
wnder 49 11.5.C, 11334

£3) Anv other supporting or descrip-
tive statements applicants deem. mate-
rial.

(43 An opinten of applicants” counsat
that the transoetion meets the re-
quirements of the law and wiii be le-
gally nutborized and valid, if spDroved
by the Commission, This should in-
clude speclfie references o any perti-
nent provisiots of applicants” bylaws
or charter or articles of incorporation.®

(57 A Ust of the State(s) mn which
any part of the property of each appli-
cant carrier is situated.

{6} Map {fexhibdt 1). Submit 8 Eener-
gl or key map indicating clearly, in
sephrate cplors or  otherwise, the
linedsy of applicent carriers in thefr
true relations to each other, shott iine
connections, other rail ines inn the ter-
dtory, and the principei gs0graphtc
points In the reglon traversed. If a gen-
eraphieally limited trangaction ls pro-
posed, a map detatling the transaction
should alse be included. In addition to
the map accompanying each apblica-
ton, 20 cnbound copies of the map
shall be flled with the Commission.

£7) Explanation of the transsetion.

(i) Describe the neture of the trans-
action (e.g., merger, control, purchese,
trackage rights), the stgnificant terms
and conditions, and the consideratlon
to be paid (monetary or otherwise).

i) agreement {exhibly 2. Submit a
copy¥ of any contract or ather written
instrument entered into, or proposed
to be entered into, pertaining to Ithe
proposed  transaction. In  addition,

L an opknilon of counset i3 net required 1o s
control transaction For the perty sooghi ta
be conkratled, or in B responsive application
for the party agninst whom rellef s sought

'A Moal signed conilAch of Agreement
nead ot e filed with o respoosive appHea-
tion. However, n diafl contract or agree-
ment siould be submlitted containing the
siprifleart termz probosed,

49 CFR Ch. X (10-1-89 Edition)

partles to exempt trackage righls
agreements and renewal of agreements
described at § 1186, 2043 77 st suhmit
an original and one copy of the eXe-
cuted gEreement or renewnl agree-
ment with the notice of exemption, or
within 10 days of the date that the
agreement 1s execdted, whichever 15
Tater.

t1il) If 2 consolidetiion or merger is
propozed, indicate: {A) The name of
the company resulting from the con-
salldation or merger, (8 the State or
territory under the laws of which the
consalidated compsny is to ke formed.
or the merged company s to fiie its
certificate of amendment; (C) the capk-
talization proposed for the resuiting
company, and (D the amount and
charaeter of capltel =tock and other
securities to be issued.

¢ivr Court order {exhibit 2. L =&
trustes, recelver, asRignes, or personal
representative of the real party In in-
terest ts an applicant. submit a cerfi-
fied copy of the order, If any, of the
court having jurisdiction, swthorizing
the contemplated action.

[(v) &tate whether the property in-
volved in the proposed fransaction in-
¢lides all the property of the appli-
cant eatrriers and, if not, describe what
property s lncluded in the proposed
{ransaction.

¢vi} Briefly deseribe the principal
routes and terrninf of the Hnes in-
yolved, the principal points of inter-
change on the routes, amd the amount
of mainh-lne mileage and branch line
milenee Inyolyed.

{vli} State whether any povernmen-
tal fipancial assistaznce js involved in
the proposed transaction and, if so,
the form, amonnt, souree, and applice-
tion of such Financial assistanee.

(8} Environmental data (exhibit 42
Submit information and data with re
spect to environmpental marfers pre-
pared in accordance with 49 CFR Part
1105, In major and siorifcent Lransac-
tiohs, applicants shall, as soon 45 pos-
sible, and no later than the filing of &
notlee of intent. consult with the Com-
mission's Energy and Eoavironment
Branch for the proper formaet of the
environrnental report.

(3 Energy dats (cxhiklt 5, Submit
information and data with respect fo
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Intarstata Commerca Cammisslon

energy consumplkion prepared b se-
cordance with 4% CFR Part 11046,

(h) Submlit the following Informa-
tlon In & mafor or sigmificent transac-
tion:

(1} Form 14-K (exhibit 8). Submit
applicant carrlers’ most recent fling
with the Securities and Exchange
Commission (SEC} under 17 CFR
245.3110. This shall not be incorporated
by referenee, and shall be updated
with &ny Form 1=K subseguently
flled with the SEC over the duration
of the proceeding,

2y Form 5-14 {exhiblt T} Submit
applicant (arriers” most recent filling
with the SEC under 17 CR 23933,
This shall not be incorporated by ref-
erence, and shall be updated with any
Form 2-14 subsequently filed with the
;?:EC crer the duration of the proceed-
1E.

{3) Change in contrpl (exhihit 8). In-
dicate eny change in gomership, con-
trol, or officers not lodicated in the
mgst Mecent annual report Form R-1.

(4} Annusl reports {exhibit 92,
Bybmit applicant carriers’ two most
recent annaal reports (o stockholders.
Thiz shall not be Inccrporeted by ref-
erenge, and shall be updated with any
annual or qusarterly report to stock-
holders issued over the durgtion of the
proceeding.

(3] Issues (exhibit 100, Submit a dis=
mussion of any other lssues relevant to
Lhe transaction.

() Corporate chart f(exhibit L1
Submit a corpoiate chart indleating
all relationships beiween applicant
carriers and all affilietes and subsidi-
ariez snd alse companies controlling
applicant carriers directly, indirectly
or through another entity {each chart
shall indicate the percentage owner-
ship of every company on the chart by
any other company on the chart) Por
each company include 8 staternent in-
dleating (i} any common cfficsrs or di-
rectors for every entity on the chart
{with reference to the Commission de-
clzion by docket number and date au-
thorizing the helding of such posgi-
tions, or an explanation of why such
authorization wps not required) and
tif) whether sach company i a han-
carrier or carrizr (hy mallroad, motor,
or water, ncluding the number of any
Commizcion certificate or permit, and

§ 1180.7

the docket number of any proceeding
pending before the Commissign?. Such
infermatlon may be  referenced
through notes ta the chart.

(T If gpplicant 15 not & carricr, fodi-
cate £1) the t¥pe of business in which it
iz engeged, (1) the length of time so
engaged, and (i) s present and pro.
spective activities which have or mey
Iiave a relation to transportation sub-
lect to 49 T 5.C. Subtitle IV.

(8} Indicare whether there are any
direct or indirect intercorporate or fi-
nancial relationships at the tlmoe the
appileation Is flled, ot disclosed else-
whers in the applicstion. through
holding companies, ownership of secu-
rities, or stherwlse, between (1) appli-
¢ant carriers and any carrier or person
affilisted with any carrler or (i) o
person alfillated with applicant carri-
ers and any cartier or person &ffilinted
with any other carrier. Indicate the
natore Aand extent of such relation-
ships, I they exist. and, i an appli-
cant carmier owns securities of & carri-
er subject to 49 U.S5.C, Subtitle IV pro-
vide the ¢arrier's name, & deseription
of securitles, par value of each class of
securities held, and the applicant car-
viers” percentege of tatal oemership.

(47 FR B344, Mar. B, I882. Redeslgnated at
47 FR. 48582, Nov, 1, 1882, and amended at
30 FE 13751, Apr. 22, 1955]

S 11807 Market analyaen.

Impoct ancalyser (exhiolt 12). In
mafor and significant transactions ap-
Plicants shalt submit aralyses of the
impacis of the proposed transaction—
hoth adverze and beneficial--on inter-
and intramodal competitfon  for
freight surface transportation io the
refgons affected by the transaction
and on the provision of essentia! serv-
ires by applicants and other carriers.
An impact analysiz should include un-
derlying dats, & study of the implica-
ticns of that data, and a dezcription of
the resuliing likely effects of the
transacilon on transportation zlterna-
tives aveilzble to the shipping public,
Each aspect of the analysis showld
specifieally address sipnificant Impacts
as they relate to the statutory criterla
(40 TE.C. 11344k} or (d) essential
SeITices, and competition). The Com-
migston may identify particolsy mar-
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TROUTMAN, SANDERS, LOCKERMAN & ASHMORE

A FAATHERRHIE IKELUCHHD FROFLERTHAL SRR L
ATTOGRMNMEYTS AT LAY
SaHOLLR BULDIMG, RLHTE 400
137 mEiACHTMEL BTRELCT, N.C.
ATUAMTA, GECROMA 10530031850 WWATTER™S DINEET ClaL HUMaLR
FET T 12 B il FY-FEN-1.3 B Jlob

JOHME M. ROLM

camLL' HAEWTAG

TELEUOFLM! A0 KR EER b

March 13, 198G

Ms. Noreta R. McGea, Becretary

Interstate Commerce Commission

ATTH: Mail Room (Room #1324)

12th Street and constitution Avenue, H. W.
Wwashington, D. €. 20422

pE: Finance Docket Wo. 321626 - Notice of Exemption
Dear Ms. McGee:

Enclosed for filing are the original and ten {10} caples of
the KNotice of Exemption and a filing fee check in the amount of
8600.00. You will note there are twenty (20) additional copies of
the Map enclosed for your convenience.

Please acknowledge receipt of this letter con the extra copy
and return it to me in the sel f-addressed, stamped anvelope.

Very truly yours,
John R. Molm ( \
JRM:im

Enclosures




BEFORE THE

INTERSTATE COMMERCE COMMISSICN

FINANCE DOCKET RD. 31626

NOTICE OF EXEMPIION

COMES NOW Great Walton Railroad Company, for
purposes of this exemption d4/b/a Hartwell Rallroad
Company, and, pursuant to 49 CFR §§ 1180.2{d) {2} and
{(d)(7), 1180.4(g) and 1180.6, hereby gives notice to
the Commission that Hartwell Railroad Company will
acguire the rail line owned and operated b? Hartwell
Railway Company betwcen Bowersville and Hartwell,
Georgia and, pending clesing of the proposed
transaction, will operate over the rail line owned by
the Hartwell Railway Company pursuant tc a trackage
rights agreement._

The Great Walton Railroad Company currently owns
and operates a rail line between Social Circle and
Monroe, Georgia and operates, pursuant o a lease with
central of Ceorgia Rallroad Company, a rail line

between Covington and Machen, Georgia. See Finance

packet Wo. 11402, The Great Walton Railroad Company, -

inc. -- Lease Exemption -- Central of Geprgia Company'g

Line Between Machen and Covington, Gecraia.




The Great Walton Railroad Company d/b/a Bartwall
Railroad Company for purposea of thls transaction
proposes to acquire the assets of Hartwell Railway
company. Pending consummation of this transactien, the
Great Walton Rajlread Company d/b/sa Hartwell Railroad
Company proposes to provide rail transportation service
to chippers located along the rall line from Hartwell
+a Bowersville, Georgla pursuant to a trackage rights
agrecment to be entered into hetween the parties on or
hefore March 21, 1990. The acguisition of the assets
will be consummated on or before April 30, 1930,

The purpese sought to be accomplished by the
proposed transaction is to achieve improved operating
cconomies and te maintain and impreve service to
shippers located along the rail line.

A map showing the locatien of the rail line is
attached hereto. In addition, 20 anbound coples of the
map are filed herewith.

Also enclosed herewith is a copy of a draft Assets
purchase Agreement (without the Exhibits attached
thereto which are now in blank). This Asset Purchase
Agreement will be finalized prior to closing.

Applicant will file a copy of the trackage rights

agreement upon the same being executed by the parties.




¥o empleoyees of the Hartwell Railway Company are

being replaced. They wiil remain as employees of the,
A e

Creat Walton Rallroad Company d/b/a Hartwell ﬂEEIJEE’
Company if they so choose. There will he ne impact on
the current employces of the Great Walton Railroad as a
result of this transaction.

The following additional information is also

pravided;

Hame _of Applicant

great Walton Rallrocad Company
d/b/a Hartwell Railreoad Company
1841 Horth Cherckee

social Cirele, Georgia 30279
(404) 267-0070

Attorney
John R, Molm
127 Peachtree 5t., W.E.
Atlanta, Gecrgia 30303-1810

Name of Landiprd Railroad

Hartwell Rallway Company
Rajlroad and Jackson
Hartwell, Georgia 30643

Respectfuliy submitted,

4P

bohn R. Moln

Dated: March 14, 159D



INTERSTATE COMMERCE COMMISSION

Notice of Exempt ion

Finance Docket HNo. 31626

Great Walton Rallroad Company d/b/a
Hartwell Railrcad Company --
Trackage Rights --—
Hartwell Rallway Company

The Hartwell Railway Company will agree to grant
local trackage rights to Great Walton Railropad Company
batween Bowarsville and Hartwell, Georgia, a distance of
approximately 10.5 miles. The trackage rights will be
aeffective on March 21, 1930,

mhis notice is filed under 4§ 1180.2(d) (7).

petitions to revoke the exemption under 49 U.5.C.
10505(d) may be filed at any time. The filing of a

petition to revoke will not Btay the transactiom.
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TRACK AHD OPRERATINHG AGREEMENT

Thiz TRACK AND OPERATING AGRMEMENT (the "Agreement") is made
and entered into as of the Z1lst day of March, 1990, by and
botween HARTWELL RAILWAY COMPANY, a Georgia railroad corporaotion
{"Hartwell") and THE CREAT WALTON RAILROAD COMPANY, a Georgia
railroad corporation ("Waltan").

WIXNES

i
I

I H:

WHEREARE, Hartwell presently cwng and operates rail service
over a line of railroad running between Bowersville and Hartwell,
Georgia shown on Exhilbit A attached hereto and made a part heorcof
{the "Line"); and

WHEREAS, Walton and Hartwell are currently negotiating an
Asget Purchase Agreement, pursuant to which Hartwell contemplates
the zale of substantially all of its assets, including the Line,
to Walton; and

WHEREAS, the parties hercto contomplate that Hartwell will
lease its assets to Walton and Walton will conduck oporations
ovar the Line pursuant to a trackage rights agreement pending
gaid purchaze wand sale of such assets; and

WHEREAS, in contemplation of entering into such trackage
rights agreement and acquiring the Line pursuant to said Asset
Purchase Agreement, Walton has filed Notice of Exemption with the
Interstate Commerce Commiggion with respect to sald trackage
rights agrecmont and poarchase of assotg: and

WHEREAS, Walton and Hartwell desire to enter into this
Agrecmoent with respect ko such trackage rights and other rights
and obligations as set forth hercin;

NOW, THEREFORE, for and in consideration of the mutual
covenants and agrecmonts hereinafter set forth, and olhor good
and valuablea consideration, the recelpt and sufficiency of which
are hersby acknowledged, the parties hoereto, each intending to be
legally bound hereunder, do horeoby agres as follows:

i Srant of Tracksage Rights, Subject to the terma and
conditions herein provided, Hartwell hereby grants to Walton the
exclugive right to operate trains, locomotives, cars and
equipment and to provide transportation service to any and all
shippaors with its own crews over the Line.




2. Appointment as Manager. Hartwell hereby appoints
Walton as its exclusive manager to fulfill and perform the common
garrier obligations of Hartwell during the term of this
Agrecmont . During the term of this Agreement, Walton shall be
authorized and directed to collect all operating revenues with
regpect Lo Ehe operation of the Line and will assume and pay all
operating expenses with respect thereto. 1f Hartwell receives
any revennes for railcoad segvices furnished during the term of
thiz Agreeweni, Hartwell shall promptly romit the same to Walton,
Walton shall be entitled to all revepuc for pre-paid freight and
freight in route on the Linme on tho date of this Agreement.

2 Maintcnance., Hartwell agrees to provide up to Five
Thousand Dollars {55,000.0)) for cross ties, spikes and other
materials nocossary for the maintenance and repair of the Line
during the bterm of this Agresment. To the extent the cost of
materials necessary for the maintenance and repair of the Line
exceeds Five Thousand Dollars {$5,000.00}, Walton may, but shall
not be obligated Lo, acquire such materials at its own expense.
Walton agrers to provide any and all labor reguized for the
maintenance and repair of the Line {including associated track
facilities and structures).

4. Twmage of Equipnent and Dther Property. Hartwell hereby
leases to Walton, and Walton leases from Harbkwell, all of
Hartwell’s railroad equipment and other personalty and real
property used with respect to the operation of the Line
including, without limitation, the perscnalty and agquipment
ligted on Exhibit B attached hersto and made a part hereof {ths
"Equipment’y. The aggregate consideration for all of the rights
granted to Walton hersunder shall be One Dollax {§1.00) per
month. Walton agrees to maintain the Equipment in its current
operating conditien and shall maintailn insurance on such
Eguipment in such amounts mulbually =greed upon by Waltoen and
Hartwell.

L Term. Tie Lterm of this Agreement shall commance as of
the Zlst day of March, 1990 and shall continue until the
acguiisilkion of the Line by Walton or upon three (3) days prior
written notice from Walton to Hartwall; provided, however, in the
event the shareholders of iHartwell do nob consent to the sale of
the Line to Waliton on or before Rpril 1, 1990, Hartwell shall
have the right to terminate this Agreemant upon fifteen (15)
days' prior written notice.

6. Excluded Liabilitieca. Hartwell and Walton herchy
gxpressly acknowledge and agree that Walton has not asswmeed, and
shall not assume, any cbligations of Hartwell arising priocr to
the date of this Agreement except for oporating agreements set
forth on Exhibit C. A&ny and all obligations of Waltonm poursuant




to Sections 2 and 3 aboveo shall torminate immediately upon the
termination of bthis Agrecment.

T Indennity. Except as set forth in Section B below,
Walton shall indennify and hold harmless Hartwell for loss,
damage, injury or death resulting from or related to train
operabkions over the Line unless said loss, damage, injury orc
death is the proximats result of the sole, joint, or concurrent
negligoenon of Hartwell. Hartwsll agrees to indemnify and hold
harmless Walton for loss, damage, injury or death arising from
the condition of the Line or from any acst or omission af
Hartwall, its employaes or agents, o the porson or property of
the parties hercto and their employoces, and to the perscn or
property of any other person ar corporation while on or near the
Line including all spurs and sidetracks, unless said loss,
damage, injury or death is the result of the sole negligence of
Walton in tho operation of trains over the Line.

g, Liabilitics for Pive. Ib is understood by the parties
hereto that inherent in the operations performed under this
Agreemsnt are risks of fire due to the operation of locomohivas
and the movoment of steel wheels over steel rails. Acecordingly,
tho partios agree as follows:

{a) Hartwell assumes all responsibility for and agreesz to
bear all less or damage to its property or property
upon its premises or property of third parties
adjoining the Line {(except to tha extent of insurance
coverage provided by Walton pursuant to Section 4
above), arising from fire caused by Walton's ocperation
over the Line incleding such filre caused loss or damage
which may arise as a resolt of Walton's sole
negligence.

{b} Walton assumes all responsibility and agrees to bear
all loss or damage to its properky or relling stock
{whether owned or furnished by Wailton but excluding the
Rauipment) arising from fire caused by Walton's
operation over the Line,

3, Notices. A}] nobices, demands, regquests and other
communications undor this Agrecmant shall be in writing and
propexliy given if delivered by hand to the party to whose
attention it is directed when received, or delivery refused, or
if sent, postage prepaid, by United States Registerced or
Cortified Mail, return roaceipt reguested, addressed as follows:




fay If toc Seller:

Hartwell Railway Company
Railrpad and Jackson
Hartwell, Georgia 30642
Ahtn: Presidant

With a copy to:

Robert ¥. Ridgway, Jr., Esg.

Robert E. Ridgway, Jr. Attorney-at-Law
Fost Office Box T10

1053 Carolina Street

Hartwell, Georgia 30643

{b) If to Purchaser:

The Creat Walton Railxoad Company
IDEDONAEEROMNReOREE .0, BOX 711

S WENE DR RS TEEEEGEE X OT0XTE  MONRDE, GHORCTA 30035
Attn: President

With a copy to:

Troutman, Sanders, Lockerman & aZshmore
Suite 1800

One Rawvinia Drive

Atlanta, Georgia 30346

Attn: HRobhert . Marvshall, Esqg.

cr to such other address which any partiy entitled to receive
notice hereunder may hereafter designate to the othar party in
writing.

10. applicable Law, This Agreement shall be construed in
accordance with the laws of the State of Georgia.

11. tCounterparts. This Agreement may be cxecuted in two or
more counterparts, each of which shall be deemod an original but
all of which together shall constitute one and the same
instrument..

e




IN WITHESS WHEREDF, the parties heretoc have caused this
Agresment Lo be duly execurtod undor seal as of the date first

above written.

H\HPDOCEL SF Y DODY GREATWAL . TRA

"HARTWELL"

HARTWELL RATLWAY COMPANY

o

B}r L \-\"_ ; L 'E'/‘ dEnT
Title Ty F
mr——r—
Attest: : Oleey {{/e!ﬁi{{é“
Title: Freast re
[CORPORATE SEAL]
"RALLOR

THE GREM WALTON RAILRCAD
COMBANY

a7 L) 7
: rﬁﬁ éﬂsﬁ;mwm
o IE%“LE =

Attest:
Title:

[ CORPORBTE SEAL) ;




RXHIBIT A

The Railrcad Line

811 of Hartwell’s right-of-way and associated property
limitation, any and a2ll tracks, ratls, ties, switches, crossings,
bridges, trestlea, culweorts, bulldings, signals, crossing
protoction devlicos, communication lines and poles that ara
affized on the date of this hgreeneat to the lend betwsen the
above-deseribed points.




EXHIBYT E

The Eguipment

All of Hartwell‘s railroad equipment and other personalty,
including, without limilkaticn:

(i)

(11)

(iii)

(vi)

(vii)

diesel locomotive number 2 (a forty-four {44)
ton locomotive});

diesel locomotive number 5 (a forty-four (44)
ton locomotive);

diesel locomotlve number 7 a (£ifty (50) toun
locomot ive) ;

one flat car;

one tie rewmovoer/inserter;

one spray car; and

all parts, inventory, equipment and tools

regarding the maintenance and cperation of
the Line and tho foregoing equipmoent.
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Buglness Agresments

Lease dated pecember 24, 1989 2 between Seller as Lesscr and All
hboard Travel as Leseea;

Leasge dated pocepber ¥9%, 19%y  between Seller as Lesscr and the
Whirstla Stop Tavern as Lessee.

Rall Transportation Conbtract between Viscoalty 011, Seller,
Misrouri Pacific Rallroad Company, Scuthern Rallway Uo. and
Conaclidatod Subsgldiaries.

Tranaportation Contract between Unimin Corporation, S8eller,
(58X Trangporlatioch, Tne,, Southern Railway Company and
Conanolidatad Subeldiarion,

Marks hAgreement with Southaastern Industrial Enterpripees,
Inc,, dated December 4, 15389,

Loasa hgrooment: | Hartwoll Food and Elevator.

Thae following Oral Agreement: Charles Verdell ia a tenant of a_
dwellfug hoase Focated on the real preperty at Afelioe and 15 centitied
fo remain there reor free for up to elght months after the closzing of
the conteplated sale of agsers,

Apreement For track weapge fecn in lleu nf atorage feecs with Real
Enterpriscs, oo,
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March 14, 1340

Mz, Horata R. McGee

Sacretary

Interstate Commerce Commission

ATTN: Mail Room (Room #1324)

12th Streot & Constitution Avenue, N, W.
Washington, B. C. 20423

He: Notice of Exemption
Dear Ma. MoGee:

This letter is to supplement the Notice of Exemptiion filed
on this day. W®With respect to the proposed acquisition by Great
Walton Railroad Company d/b/a Hartwell Railroad Company of the
assets of the Hartwell Railway Company, this is to certify that
this transaction involves the acgquisition of the assels of a
nonconnecting carrcier where (i} the railroads would not connect
with each other or any railroads in theix corporate family, (ii)
the acquisition is not part of a series of anticipated
transactions that would connect the rallroads with each other ox
any railroad im their corporate family, and (iii) the transaction
does not. involve a Class I carrier.

Pleasa also note that on pags three (3) of the Hotiee of
Exemption, third line, "Hartwsll Railway® should read "Martwoli
Railroad.”

Thank you for your attention te these matiers. A hard copy
of thig letter will he dolivercd Comorraw.

Very-truly yours,
Ly
,L./é }U’LJ
John R, Molm
i

JRM: jm

¢ Beryl Gordon

AYLANTA, GECRGIA 30303-1810 WRITEM 5 MRELT MIAL MLMEEH
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159 [ MNotices

Federal Register / Vol. 55, No. 67 / Friday. Apri! 6.

Cogst Ky, o —Lease and Oparaie. 260
LC.C. B52 {1980).

Dated: April 2, 1990

By the Commission Jane F. Mackall,
peter, Offece of PFrocendings.
Mareta B. MoGea,
Larretory, ;
PR Dne. b 7976 Filed 45200 #:45 am)
BILLING TODE TOEE-11-M

[Finance Docked Mo, 31625]

Great Walton Rallrgad Co,, ¢/b/a
Hartwell Railrpad Co.—Trachage
Rights Exemptlon—Hartveell Railway
Co; Exemption

Hartwelt Bailway Campany has
ageeed to grant bocal brackage rights to
Creat Walton Railroad Company. doinsg
Bosiness a5 Hartwell Railroad
Company, betwecn milepast 0.0, at
Gawersville, CA, and milepoa: 10,5, al
Huartwell, GA. The rackage dghts were
to become effective on March 21, 1990,

This natice is filed under 19 CFR
1140.20dH7). Petitions to revoke the
exermption under 42 U.5.C. 10505[d] may
b filedd Bt aoy time. The fiting ol &
petition te reviehe will pot stay the
trensaction. Pleadiogs must be filed with
the Commission and served on: John B.
Molm. Candler Building, Saite 1465 127
Peachiree Sireet, NE., Atlama, G,
HH03-1H10.

As a condition fo the wae of this
axemplion, any employees ablfocted by
the trackage rights will be protected
pursuant te Nerfalk and Western Ry,
Co—Trockege Hights— BN, 334 LE.C.
B0 (1978, as modified in Meadocing
Cerast By foc—Feose and Gperate, 360
LC.C. 653 (19041).

Prated. Aprid 2. 1500,

Hy the Commission, Jane F, Muckall
Director, Olfice of Proceedingy,

Murels B MeGer,

Sverorary.

FER Doc. 90-7o07 Filisd &5 $:45 am]
BILLTNG CODE 2005014

i Finznee Docket Moo 31615]

Tradewater Raliway Co.—Trackage
Rights Exemplion--C5X
Tranzportation, Inc; Exemption

Tlecidod: Apol 2, 15900,

C5X Transportation. Ine. [CSXT), has
agreed to grant locet and overhead
trackage Aghts 10 Tradewater Rullway
Company [TWRY] hetween milepost
24078, at Providence, KY, aod milepost
20 at Diamond Junction, KY, a distance
of 3.2Z mtles. The trackage rights were to
bocome effective on the effeclive date of
this nolice or on the effective date of the

trechage rights ugreement between
TWERY and CEXT, whichever is luter.
Thia rotice is fled under 49 CFR
1180 2{LH 7T, Petitions I revoke the
excmption may be filed 8t any time. The
filing of a petition to revoke will not stay
the transaction. Pleadings must be filad
with the Comanission and served on:
Frank . Porgolizzi, Slover & Loftus, 1224
17th Bieeet. NW., Washinglon, DC 20036,
Aa s condition ta the use of this
exemption, any employees affected by
lhe trackage vighta wilt he protected
pursuanl to NMorfolk ond Weatern Ry
Co—Trackosn Rightsa—AN, 354 1.C.0.
6032 {1978}, as madified in Adendocrng
Cengt Ry dinc~—Lease and Operate, 360
LC.C G653 1904,
By the Commisgion. June F. Mackall,
Director, Oifice of Procesdings.
Norcta B. 3eGee,
Hecrafory.
[FR Do, 90-A0FS Filed 4 5491 B:45 an|
PHIHG CODE 703500 -8

[Flrance Dacket Mo, 31620]

Caralina Bali Services Co—
Acquisition and Qperation
Exemptlon—Carolina Rail Services,
fnc; Exemption

Carobing Rail Services Company
[CRSC) has filed 4 notice ol exemption
to acquirg the lerminal swiiching
vperdtions fomoerty conducted by
Carclina Rail Services, Inc. [CRS), ot
Maorehead City. NC. and certain
Incidental trackage rights. over & line of
the North Caroling Ports Railway
Commission, an agency of the State of
HWorth Carcling.® The line extends
betweeh the former Atlantic & Enst
Caroling Railway milapost 94,1
[Weatarn boendary} and milepost 945
(Eastern boundary], s distapoe of
approxciraately ar mile,

Any comaments most be filed weth the
Commission #rd served on Michasf A
Nemeroff, Sidley & Auslin, 1722 Eye
Street, MWW, Washington, DT 20006,

Thiz nutice is led under 49 CER
1T50.30. 1f the notice containg false or
misleading informalion, the excmption is
void ab dortie. Pelitions (o revoke the
exemplion under 49 TLS.C. 10505(d] may
be filed at any lime. The filing ol a
petilion bo revake will not astomatically
slay the transaclion.

Decidud: Apeil 2, 1900,

FCIEC iE @ partnetahige oo seatng of CRE whick
na longer OPerdlea A 1k CirrFley 4% o redald of ke
traasaclion heor| cAd Canal Wapod Cnepoenteim, o
AT,

By the Commission, Jane & Mackall.

 Directgr, Office of Procesdings.

Nomota R MeGee,

Swaretory.

|FR Do, B0 RI05 Filed -5-A0k B:45 am]
BrLLING COOE 7S -

CEPARTMENT OF LABOR
Burgau of Eabor Statistics

Business Research Advisory Councily
Meetings and Agenda 7

The regular Spring meetings of the
Board and Committers of ke Business
Rescarch Advisory Couneil will be held
an Aprl 25 and 28, 1900, Al) of the
meetings will ke beld in the Gencral
Accounling Office Building, 441 G Streel
NW., Washinglon, DC,

The Buatness Research Advisory
Board and its cornmiltees edvize the
Burcau of Labor Stalisiics with respect
to kechnicy] metters agsncinted with the
Bureaw's programs. Memberghip
consisty of technical officers from
Amercen business and indusiTy,

The achedule and agends for the
reclings are 83 follows:

Wednesday, April 25, 1950

18 o —Committeor oa Compensotion
aayd Werking Conditiors (formerly
Wopes crd fndustricd Relations)
Hoom 2336

1. Federal While Collar Pay Reform:
proposed legislation and impact on
White Collar Pay and Beagits
Survey

Z. Development of Employes Cost
Levels by employmen! size class

3. Other businesa

g e —Lommitioe on Price Indexes
Room 2734

T b announced.

100 pom—Comaites on Produclivite/
Forgign Labor Reomnr 2736

1. The Aureau's Eaal Rutopean
Program i

Z. Recen! Intemational Caomparisons
Weork

3. New developments in the
Multifactor Prowuctivity
Megsurement Program

4. Impact of R&D on productivity,
geowlh: direst and indirect offecty

Thursday, April 26, 1990

G:3t a.pr—Committee on Empluy e

uridd Lnernploymend Room 2733

1. Reflections an the Palish Lalor
Market information System.

2, Reports
a. Dmal Jabholding Study
b. Qacupational Emplovmean
Statistics [JES] Wape Survay

3. Fotus Gronp—Job Vacaney Survey
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THE CCOURT:  Zalso your roghl tand angd Take the calh.

COURTEOIM LBV Do woll solemnly swoob Lhalb your
Tostimany it Lnis case shall e the wrulh, Lthe whole truth, and
nothiiog kol Lhe Lewlh, s2 help you Sod?

THZ WITHEZS: I 3.

THE COORT:  Siz, 1z youo would juzsl be seated 1n That

choir. Svate voor nare for thoe rooord and spell 1t Loz the

TEE WITHESZ: My mame ils Jonzzhan Talbet Colchowar.
I-S-W-A-T-H-A-%, Tainot T-AE-L-B-0-1, Dolohowen,
C-O-Lef-H-0-W-E-B 3pellingl.

TILE 2R Mo owilliams?

TOMATZAS TALEOT COTFEHOWER

Witrnoss naving been doilyv swern, Lozsbliliss on
e REAMIWATION
BY ME. WlLLI1IAMS:

o Mr. Colerower, thank vawu Lor coming Today.  Sorry you
hizd to wait zo leong, wo dappreciate it Wrhat do oyvoln do [or &
~lwing?

s Su, ooarm whne Dresidont and S0 zr Qoality Holdings.

R R B B R

ra

2 And what iz vour basis 2ducaticon and
cackorocund, vory guliokly?
G, I gragduated [rom business school at Vandoerbi.o o
and I spent Tha nexl eighl years ¥ S0 1o menagoeasnt consulting

dl Acoeslurs, I owas then in whoe soligare cosiness.,  Always
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arcuzd sugply chan and manulactorizng al Crzclse Do Dlve yeers,

anc then | o was Ths DO o

by

oo soliwaso comoany un in Soslan Tor o a
FMeswr vedrs, and ohon bowas wo s menagenent conselling Licm,

MoKernrzie and Towpany, Zor s2versl years and then just recently

wrich ls a2 solittwars company bassd in 2tlanzta, Sscrgia.

L
I
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E=ll uz abous Duality “oldingn, plooso.

Lity Holdings 13 & suginess that zmas boon
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onive Tor srochazly 20 vwoars. Lois based in ZaszZwell,

Geocrgia. It waes recently sclc by The ownor, his name o wes Ton
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2o_d the Zuslress bto o opriwveie aguity Tiom
ramesd Jardan—Elanchard Tapotal out of Zelormpus, Teorgila, and
they were lcoking Zoxr scmchedy Lo ron tho busincss 15 bhow 1 oast

R owith Joresn-Blanchers in Mareh o 2018 and became Lo 250 0n

May ol 200

o

] End whal <aind o produocts do viall mage?

o Yoo, Dur businoss, wo howve sovorsl dillerenT Types
of wosiznoss, bul Lhoe pricery businsess 1z Lo rotaZicnal molo oo,
S0, it's cssontialiy Lhe plas.los husoness.  And ws are 3
ToantracT manulacTorer IZor compahles that manuiazzore
votazienally moldes producsts. 2o, LE owow Think zkouT zn oempty
2k oon The baok of 3 John Desrs tractor, a plastic —anx on Lhe
'

bazck of & Jomn Geere Sraclor, Snal = somelhizng Lhal would ke

rerbal ionsl 1y malded.  The regulvewents sre Typlcally 1t nozds

to e liogrt welcght, iz neoos Lo b2 very dorable, 1t needs to be
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waterprocZ. S0 those are zome o7 bhoe Thincgs Toan king of mak

ul

it diszinctive 23 & rotalionally mcldad oroguct.

0 And what <ind of raw materizls do you usol

e 3, 80 percent of aur raw nmaterial iz from what zhe

v

call LLDPZ, wiiich iz a volye hvlens substance thal are thoze
pellaus.  This is what we -ooelive in he ra’l cars that arris
T oour facilicy. B it's these seliots that are Loen
wolvericod inTo & powder Lhal looccs —— well it s -~ thiz iz
eample o2 the sowdor That we pulwsrize, and then that powders
15 smhemsesment il Ty Sl sred arlethieniowe Bul Sl s g adast
a_umirar mold gnd that cast aluminum mold iz bthen —--

g2ssentizlly 1t rofates 1o oa Targs oven. And whon it rotaz

im

]
the wolvethylene molts, covers Lhse inside of the mold, Lar sa
SO e aee wEEE seok ihy sndidflencmauwapull B sy ooeel G
i and Then you romave the part Leoo the mold.  Thal
recresents azout B0 percenl. ol what we oo,

i o wrougnt a sample of & MNisdished predocz?

2 s B

You would Zunt, vlease, show tro Jadoge?

i

z Dkay. This was Doe smellest example that I coulid

Dindd. o We Zyvpically waxe fairly large sroducts, Tois fs ocalo

g rocking hovse Zesder. S0 rmost pecple that own morsss wiil
Ll you =2at horses should eat trom thc crounc, ac. up hiicgh,
1 e e

Sz Thiszs fs cailed & rockisyg hosse feeder. T sits on —he

ground, 1t doesn't Lip owver and il serves Lhat purcose.
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Arai haow o woeohdd changing to truck zifect wour brsinessy
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2, one of the nice thizgs aboul the product That we
buy iz this solyethylens, thess pellcls, ere o ceomnediity.  Sc
anyzody Tan (oosk ouT on the web and find cob what the orooe is
on any given dav.  So, rlaht now wo pay T2 cents per poong. LE

o
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MISTORIC RESOURCES 0OF HARTWELL, HART COUNTY. GECGQRG!A
INDIVIDUAL PROPERTY #4

| . iDENTIF|CATION

HISTORIC NAME: Charles 1. ¥Xidd House
CURRENT MNAME: Bailey Reszidence

STREET ADDRESS: 304 West Howel!l Street
CIiTY: Hor twe b

PRESENT OWNER: Jeb & Mary Bailey
MALLING AGODRESS: 304 West Howedl Street
CLTY - Hartwel

STATE: Georgia

Z'P CODE: 30643

GCURRENT WYSE: reaidence

ABCREAGE: =©ity lot fapproeximately 1 acrel
U. 5. G.5. QUADHANGLE: Hartwell, Georgia
t.T_M. REFERENCE: Z17 E321910 N 3802650
V. B.D. OR TaX MAP HNUMBER: M-10-B-2

il. DESCRIPTION

ARCHITECTURAL DESCRIPTION AND PRESENT CONDITION:

This two-story. frame, Mictorian-sclectic residence contains
Queen Anne-s3tyle influences. A prominent two-story gable-roofed
oay extends on the principal facade. The bay cantains paired 272
windows on the firat floor, a single 2/2 window on the second
tloor, and & small pair of attic windows located in the richly
decorated gable. A irieze of panels defines the gable which is
gsheathed in fish-scale ahingles and is capped with an opmn weork
hargeboard, A zecond-story porch extends frem this bay, acreoss
the facade, and terminates in a semicircuylar conical-rocted
furretl. The firat-atory porch extends beyond the house proper
one bay at each and. This porch is supported on turned posts
with turned ballusters beneath the rail. Shaliow arches are
formed by the turned brackets,. The second-story porch coniming
amaller, yet elaborsate, cut work brackats. The antrance ia
defined by a pediment projecting from the porch; an cpan-weik
frieze includes a masonic embiem cut with a jiogsaw, An arched
doorway leads intoc the central stair hall_. A trapscmed door
opens ante the second stary porch,

The interior plan is asymmetrical aroung the central hail.
Frojecting bays are located on the east ang west elevations. Twe
internal chimneys are also asymmetrically pesitioned, The
millwork of the interior includes tengue-and-groovs wall &and
ceiling surfaces, gilmzed transoms above the doorways, perind
mantels, and a variety of turned millwork embellishments.
fnteriaor alterations incfude the creation of a bathroom froem the
reaf poerch in the 1930s. Two ragms were created at this time by
epclosing the rear porch. tn 1972, one of these rooms was
altered again to update the bathroom fixtures.
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The Kidd House i3 situated on ocne haif of & city bloack and frants
toward Howell Street_. Historic outbuildinga 1nglpde a brick
greenhouse, a frame garzge, and a frame chicken housea. A szmall
rental apartment sheathed in aluminum siding is togcated rear of
the house and is contemporary. The property contains 1he site of
a former frame school structure. The property boundary on Howel|
is defined by & contemporary brick and wroaught-iren fance.
Several targe pecan trees dominate the tandscape features.

The property 15 in good condition.
FHOTOGRAFH NUMBER: &5

lit, HISFTORY

ORIGINAL OWNER: Charles | . Kidd
ORIGINAL USE- residence
ARCHI|TECT/BUILDER: unknawn

HISTORIC ACREAGE: aame A: present
DATE OF CONSTRUCTION: 189618597
DATECE)} OF ALTERAT{ONS: 12305, 1972

HISTORICAL NARAATIVE (FROM ORIGINS TO PRESENTI:

The Charles |, Kidd Hgyuse was built in 1886 on Lot 113 8nd a
portion of Lot 114 ¢of the griginal city plan. A frame schoo!
house originaltiy stoecd or the site and was used by the early
Methodists as a meeting place prigr to the construction of the
Firat Methodist Church in 1859, When the Kidd House was
constructed. the boilding was moved to the rear of the property
where it remained unti! 1356 when it was demotished.

Charbes | . Kidd was the owner and manager of & livery business in
downtoewn Hartwell According to The Hartwall Sun. "Kidd was born
and reared in Maryviltle, Tenpessee. He came to Hartwell ir 1887
and went into the tivery business with his brother, Captain J. M.
Kidd [who resided tn Dantelsvillie, Geoargis.] . 1. Kidd worked
with his brother for twg years betore opening a [ivery and saie
stable of hiz own " tn 19T, Kidd's frame livery stabla burned
and he constructed a brick building on the 3ame site. This
sfructure remains on the northeastern corper of the fquare._

Other busineases were ventured by the Kidd family. Kidd ownegd a
grocery store in Hartwell; according to a newspaper account of
189¥., the grocery business was operated by Gene Mathessorn and

included a fuli line of staple groceries and hardware. Kidd" s
san, C. A. Kidd, opened u [ivery stable in nearby Leavonia in
1915 . C. 1. Kidd prospered from his busipnpeas ventures. He waa
termed "phepnomineli{y successful™ and his wortih was estimated

between $25.000 and $40.,000 according to an 1897 account. This
success apparent|y provided the resources to construct his home,
ane of the finest ot its time in Hartwell_. An article in lhe
HMartwell Sun of April 14, 1897, states that Kidd had just
completed one of the hapdscemest and mosxt convenient mansicrs in
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Hartweael |l . The inside finish was said to be the finest in this
section of the state.

Kidg lived in this structure until his deatn in 1929, His widow
continued to {ive here until her desth in 1938. An unmarried
daughter thenm resided here untili her death in 1868. A grand
daughter, Mrs_. Mary Hailey Bailey, and her husband Jep Bailey own
and ogcupy the structure today.

1¥. SFGNEIFICANCE

NATIONAL FEGISTER CRITERIA: eE. C

AREA(S) OF SIGHNIFICANCE: Architecture. Commerce/Transportation
LEVEL OF SIGN!F|CANCE : Local

STATEMENT OF SIGNIFICANCE (AACHITECTURAL AND HISTORICALD:

The Kidd House is an architecturally s:gnificant example of the

Queen Anne styla, It ia one of the fineat exampies of this style
in the multiple treagurce areg; intericr plan and detailing
reflact wvernacuiar details of design and craftamenship. The

proparty alao gaina significence from the surviving group of
historic outbuilgings; such cutbui!dings were once common butl are
now relatively rare.

The Kidd House is historically important feor its associmtinng

with C. . Kidd,. Kidd was a prominent Hartwell citizen and a
leading businessman whose financial asucceas contrihuted to the
econemic growth of downtown Hartwell . He played an instrumental
rofe in the deveiopment of o major local iivery businesas which
served an important fupction in the day—-to-day transportation of
Hartwel!'s citizens. His influsencet in supporling transportation
axtanded beyond Hartwel ! to the nearby community o! Lavonia where
his son, ©. A. Kigd, operated a local livery business.

CONTR IBEHTING/NON-CONTHIBUTING RESOURCES:

Contributing butldinglald: 1
Contributing structure(sl: 3
Mon-cortributing buitding(si: 1

V. SOUHRCES

HREPRESENTATION IN EXIST ING SURYEYS: Historic Structures Fiald
Jurvey: Hart County., Geocrgia

SOURCES OF [NFORMATION: Interviaw with Mr_ & Mrs_. Jep Bailey; the
The Hariwell Sun., "Trade and illuatrated editicon;" Baker, John
Wiiiiam, The History of Hart County.




FORM PREPARED BY:

Date Jamger
Georgia Meountains Arem Planning and Development Commission
Gainesville, Georgia

Dorald Rooney
Historic Preservation Consuftant
Aflanta, Geargia

Richard Clouax
Historde Preservation Section, Department of Naturai Rasources

Attanta, Georgia
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LEASE AGREEMENT WITH OPTION

THIS LEASE AGREEMENT WITH OPTION (*“Lease™ or “Agresment”), is made and
entered into this day of May, 2015, between HARTWELL RAILROAD COMPANY. a
Georgia business corporation with principal office in Walton County, Georgia, and a mailing
address of 1096 North Cherokee Road, Social Circle, Georgia 30025 (*HRR™), and THE
GREAT WALTON RAILROAD COMPANY, a Georgia business corporation with principal
office in Morgan County, Georgia (“TGWRC") (HRR and TGWRC are hereinafter sometimes
collectively referred to as the “Lessor™); and TORCH OF HARTWELL, INC., a Georgia
nonprofit corporation with principal office in Hart County, Georgia, and a mailing address of
P.0). Bax 971, Hartwell, Georgia 30643 (the “Lessec”).

RECITALS:

A. TGWRC owns a tract or parcel of land in the 1112th G.M. District of Hart County,
Georgia, in the corporate limits of the City of Hartwell, including a tract of land located on
Railroad Street, between South Forest Avenue and South Webb Street, and Seller’s railroad
right-of-way and turntable extending from South Webh Street to Athens Street, more particularly
described on Exhibit A, attached to and made a part of this Agreement (this tract or parcel of
land is referred to as the “Railroad Street Park Project Area™). Although the Hartwell Railroad is
not currently in active operation on the Railroad Street Park Project Area, HRR has historically
used the Railroad Street Park Project Area in connection with the operation of the Hartwell
Railroad. TGWRC and HRR own certain furniture, fixtures, machinery and equipment
(collectively referred to as the “Personal Property.” and more particularly described in Section
1.1 of this Lease) are located in the Railroad Street Park Project Area.

B. Lessee is a non-profit corporation, and has qualified as a tax-exempt organization
under Section 501(c)(3) of the United States Internal Revenue Code. Lessee was formed
primarily for the purpose of acquiring the Railroad Street Park Project Area and Personal
Property, developing the Railroad Street Park Project Area as a public park, and using the
Personal Property in connection with the development and operation of the park.

C. At Lessee’s request, the City Council of the City of Hartwell, Georgia, has declared
that the Railroad Street Park Project Area is a “slum area,” as that term is defined in the Georgia
Urban Redevelopment Law, has designated the Railroad Street Park Project Area as appropriale
for an urban redevelopment project under the Georgia Urban Redevelopment Law, and has
encouraged Lessee and any other interested parties to submit to the City an urban redevelopment
plan that provides for the implementation of an urban redevelopment project regarding the
Railroad Street Park Project Area.

D. Lessor is willing to lease the Railroad Street Park Project Area (the “Leased
Premises™) and certain personal property (the “Personal Property™) to Lessee on a long-term
basis. -




E. Accordingly, the parties desire to execute this Lease to confirm the terms and
conditions of their promises, agreements, covenants and understandings, and to be legally bound
by such promises, agreements, covenants and understandings.

NOW, THEREFORE, for and in consideration of TEN DOLLARS ($10.00) in hand paid,
the mutual covenants, promises and undertakings outlined in this Agreement, and other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged by both of
the parties, Lessor and Lessee hereby covenant and agree as follows:

ARTICLE I: DEMISED PREMISES

1.1 Premises. Lessor hereby leases to Lessec and Lessee hereby leases from Lessor,
for the term hereinafter set forth, and upon and subject to the terms and conditions of this Lease,
that certain tract or parcel of land, with improvements thereon, more particularly described on
Exhibit A to this Lease, together with all rights, ways, easements, improvements, fixtures,
clectrical, plumbing, heating and air conditioning systems, fences, mineral rights, riparian rights,
permits and any and all appurtenances (collectively referred to as the “Premises” or “Leased
Premises”) and one railcar currently located on the Leased Premises on the Commencement Date
(but specifically excluding the caboose) and the safe, restanrant equipment, and a1l other contents
of all buildings and structurcs on the Leased Premises on the Commencement Date (such railear,
safe, restaurant equipment, and all other contents are collectively referred to in this Lease as the
“Personal Property™). The parties acknowledge that the Premises include all other structures and
improvements located on the tract of land described on Exhibit A to this Lease. Accordingly, all
references in this Lease to the “Premises” or *Leased Premises”™ shall include and also refer to all
improvements and appurtenances to the tracts of land described on Exhibit A to this Lease, as
well as the tract of land deseribed on Exhibit A to this Lease, The tract of land described on
Exhibit A is sometimes referred to in this Lease as the “Land™ or the “Lot™. Each building or
structure located on a tract of land is sometimes referred to as a “Building” and are sometimes
collectively referred to as the “Buildings™.

1.2 Acceptance of Premises. Lessee has examined and hereby accepts the Leased
Premises and Personal Property in their preseat “as is” condition. At the termination of this
Lease, Lessee shall deliver the Premises and Personal Property in good order and condition,
normal wear and tear only excepted, subject to any alterations, additions or improvements made
by Lessee, as permitted in this Lease.

ARTICLE II: TERM

21 Term. The Premises and Personal Property are leased for a term of ninety-nine
(99) years (the “Term™) beginning on the day of May, 2015 (the “Commencement Date”)
and ending on the 31st day of May, 2114 (the “Conclusion Date™), at which time this Lease shall
terminate absolutely and without further obligation on the part of either party, unless otherwise
provided herein, or unless sooner terminated as hereinafter provided.




ARTICLE II: RENT; UTILITIES AND TAXES

3.1 Rent. In consideration of and for Lessee’s right to use and occupy the Premises
and Personal Property during the Term, Lessee shall pay rent to Lessor in accordance with the
following schedule:

{a) Rent-Free Period. During the first nine months of this term of this Lease,
Lessee shall not be obligated to make to Lessor any monthly payment as rent.

2016, and continuing on the first of each month thereafter until February 1, 2018, Lessce shall
pay to Lessor as rent for the term of this Lease Agreement the sum of FIVE HUNDRED and
NO/100°s DOLLARS (5500.00) per month in advance (the “Initial Rent™).

{¢) Regular Rate. Beginning on March 1, 2018 (the same day upon which the
Lump Sum Rental Payment [hereinafter defined] is due), and continuing on the first of each
month thereafter until July 1, 2052, Lessee shall pay to Lessor as rent the sum of SEVEN
HUNDRED and NO/100"s DOLLARS ($700.00) per month in advance (the “Regular Rent™).

(d) Lump Sum Payment. Additionally, no later than March 1, 2018, Lessce
shall pay to Lessor the additional sum of FOUR THOUSAND EIGHT HUNDRED and
NO/100°s DOLLARS ($4,800.00) {the “Lump Sum Rental Payment™). Lessce shall be entitled
to make a partial payment or multiple partial payments towards the Lump Sum Rental Payment
in advance, from time to time, at such times and in such amounts as Lessee may desire, at its
option. Any such payments shall be credited to the Lump Sum Rental Payment.
Contemporaneously with any such advance payment, Lessee shall notify Lessor in writing that
Lessee is making an advance payment to be applied to the Lump Sum Rental Payment.

{e) Last Regular Pavment. On August 1, 2052 (one month after the last
monthly payment of $700.00 is due), Lessce shall pay to Lessor as rent the sum of ONE
HUNDRED FIFTY and NO/100°s DOLLARS ($150.01) in advance (the “Last Regular Rent
Payment™).

Regular Rent Payment is due), and continuing on September | of each year thereafier until the
termination of this Lease, Lessee shall pay to Lessor as rent the sum of ONE and NO/ 1005
DOLLAR (51.00) per year in advance (the “Final Rent™).

(g) Parties’ Intention. The parties acknowledge that they intend that Lessec
shall pay to Lessor the total sum of THREE HUNDRED THIRTY-ONE THOUSAND TWO
HUNDERED FIFTY and NO/100°s DOLLARS ($331,250.00) (the “Total Rent™), plus the
nominal sum of ONE DOLAR per year after as rent for the Term of this Lease,

{h} General Provisions Concerning Payment of Rent. Each rental payment is
payable in advance without demand on the date such payment becomes due. Although cach
monthly rental payment shall be due on the first (1st) day of the month, such payment shall not
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be deemed late, and shall not constitute a default under this Lease, until the tenth (10th) of the
month, notwithstanding any other provision of this Lease. All rent payments shall be made by
check payable to Lessor, and shall be delivered or mailed to Lessor at 1096 North Cherokee
Road, Social Circle, Georgia 30025, or at such other address as may be designated from time to
time by Lessor by delivering to Lessee a written notice of such address change.

3.2 Utilities. Lessee shall contract for in its own name and pay or cause to be paid,
when due, any and all charges for water, electricity, gas, sewage, waste, trash and garbage
disposal, television, telephone and other utility services furnished to the Premises. Under no
circumstances shall Lessor be obligated to pay for any such utility services.

3.3 Taxes. Lessorshall pay to the appropriate taxing authority any taxes, general and
special assessments and other public charges of every description, levied on or assessed against
the Premises, on or before the day on which any such taxes are due, and Lessee shall reimburse
Lessor for the prorata portion of Lessor’s property taxes attributable to the Premises. No sooner
than thirty (30) days before Lessor’s taxes are due to the taxing authority, Lessor shall notify
Lessce of the amount that Lessee shall owe to Lessor as reimbursement under this paragraph, and
shall provide such documents and information as Lessee may reasonably request to support
Lessor's calculation. Lessee shall pay such amount to Lessor no later than thirty (30) days after
Lessee’s receipt of Lessor’s demand and supporting documents and information.

ARTICLE I'V: USE OF PREMISES

4.1 Permitted Uses. Subject to the leases identified in Section 7.6 of this Lease,
Lessee may use and occupy the Premises and Personal Property in any manner permitted by
applicable law (collectively the “Permitted Use™), but shall not use or occupy the Premiscs for
any illegal or improper purpose, or in a manner not permitted by applicable law, or in an manner
that constitutes a nuisance. Lessor acknowledges that Lessee intends to develop the Leased
Premises and Personal Property as a public park, and Lessor expressly approves such use.

ARTICLE V: ALTERATIONS AND ADDITIONS

5.1 Lessee Work. Lessor acknowledges that Lessce intends to develop the Leased
Premises and Personal Property as a public park, and Lessor hereby authorizes Lesses to make
any and all alterations, additions, modification and improvements to the Leased Premises and
Personal Property as Lessee shall deem appropriate for Lessee’s intended use; provided,
however, that Lessee shall be permitted temporarily to remove any and all rails in the block
hetween Forest Avenue and Webb Street, as long as Lessee re-installs all such rails at the
conclusion of construction. Lessee shall not be obligated, however, to reinstall the rails in such a
manner and to such specifications that the rails are able to support rail traffic. All alterations and
additions shall become part of the Leased Premises or Personal Property, as the case may be, and
shall not require any increase in Rent, and shall remain on the Leased Premises upon the
termination of the Lease. Before Lesses commences any alteration or addition, it shall secure all
licenses and permits required for the work, and if the alteration or addition to the Premises
exceeds Fifty Thousand and 00/100 Dollars ($50,000.00), Lessee shall notify Lessor of the
anticipated work. Lessee shall fully indemnify Lessor for any cause of action, claim, loss, or
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liability against Lessor and which results from any alteration or addition initiated by Lesses.
Lessee shall pay promptly when due the entire cost of any such work done in respect of its
alterations and additions, and promptly discharge or bond any liens for labor performed or
materials furnished in connection therewith that may attach to the Premises.

ARTICLE VI: LESSEE’S PROPERTY

6.1 Ownership. All property of Lessee located on the Premises from time to time
and not otherwise attached or affixed to the Land or to the interior or exterior of a Building
(*Lessec’s Property™), shall be and remain the property of Lessee. At any time during the Term,
Lessee may remove any of Lessee’s Property from the Premises, unless prohibited under the
terms of other agreements between Lessec and Lessor.

6.2 Removal of Lessee’s Property upon Termination of Lease. Upon termination
of this Lease, Lessee shall remove all Lessee’s Property from the Premises, except alterations
and additions made by Lessee and/or any fixtures or equipment, the removal of which would
damage a Building. Lessee shall have ten (10) days after the termination of this Lease to cither
(1) remove all of Lessec’s Property or (2) pay a full month’s rent thus allowing Lessee thirty (30)
days after termination to remove all of Lessee’s Property. If Lessee has not removed all Lessee’s
Property from the Premises within ten (10) days (or within thirty (30) days if extended as
provided above), such remaining Lessee’s Property shall be deemed abandoned by Lessee.

ARTICLE VII: LESSOR’S COVENANTS AND REPRESENTATIONS

7.1 Authority. Lessor represents and warrants that it is the owner of the Premises,
and has all requisite corporate authority to enter into this Lease without the consent or approval
of any other party.

7.2  Non-Interference. Lessor shall not unreasonably interfere with Lessce’™s use of
the Premises in the exercise of Lessee’s rights, or in the performing of Lessee’s maintenance,
repair, service, and other obligations under this Lease.

7.3  Quiet Enjoyment. Lessor covenants that upon paying the Rent and observing
and keeping all covenants, agreements, and conditions applicable to Lessce under this Lease,
Lessec shall peaceably and quietly have, hold and enjoy the Premises, without hindrance or
molestation from Lessor or anyone claiming by, through or under Lessor, except for the Best
Powder Lease (defined in Section 7.6 of this Lease).

7.4 Sale to be Subject to Lease. If Lessor contracts to sell, or enters into
negotiations for the sale of, the Leased Premises during the term of this Lease, then Scller shall
disclose this Lease to the prospective purchaser and shall require such purchaser to acquire the
Leased Premises subject to this Lease, and to assume Lessor’s duties and obligation under this
Lease. Lessor agrees that it shall not sell the Personal Property during the term of this Lease.

1.5 Replacement of Railroad Ties. At Lessee’s request, and for such reasonable fee
or cost as Lessor may reasonably charge, Lessor shall assist Lessee with the replacement or
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repair of any railroad ties on the rail line on the Leased Premises that are roften or in a state of

disrepair.

1.6

Leases and Licenses in Favor of Other Parties. Lessor represents and warranis

that no part of the Premises is subject to a lease or other agreement in favor of any other party, or
any other type of agreement allowing use or occupancy of any part of the Leased Premises by
any other party, except for the following:

(a)

(b)

Lease to Best Powder, L.L.C. A portion of the Premises, more particularly
deseribed on Exhibit B to this Lease (hereinafter referred to as the “Best Powder
Premises™), is leased to Best Powder, L.L.C., pursuant to that certain Lease
between Hartwell Railway Company. as lessor, and Hartwell Feed and Elevator
Company, as lessee, dated May 1, 1974, subsequently assigned by Hartwell Feed
and Elevator Company to Hartwell Lumber Company, subscquently assigned by
Hartwell Lumber Company to Best Powder, L.L.C., as evidenced by a Quitclaim
Deed from Hartwell Lumber Company to Best Powder, L.L.C., dated August 13,
2009, recorded on August 13, 2009, in Deed Book 641, at Pages 348-350, in the
Office of the Clerk of the Superior Court of Hart County, Georgia (the “Best
Powder Lease™). Lesses acknowledges that, although the Best Powder Premises
are included in the Leased Premises, and Lessor is also leasing the Best Powder
Premises to Lessee under this Lease, (a) Best Powder, L.L.C. is entitled to use and
occupy the Best Powder Premises, (b) Lessce’s rights to use and occupancy of the
Best Powder Premises are subordinate and subject to the right of Best Powder to
use and ocecupy the Best Powder Premises, and (c) Lessee cannot use or occupy
the Best Powder Premises without the permission of Best Powder, L.L.C.

portions of the Premises, more particularly described in the following agreements,
are subject to licenses in favor of Hartwell First United Methodist Church,
pursuant to the following agreements (hereinafter referred to as the *Church
Licenses™):

{1 Agreement between Hartwell Railroad Company and Hartwell First
United Methodist Church, dated December 20, 2007, recorded on October
2, 2014, in Deed Book 760, at Pages 436-439, in the Office of the Clerk of
the Superior Court of Hart County, Georgia;

(2)  Agreement between Hartwell Railroad Company and Hartwell First
United Methodist Church, dated July 31, 2008, recorded on October 2,
2014, in Deed Book 760, at Pages 440-443, in the Office of the Clerk of
the Superior Court of Hart County. Georgia; and

(3} Agreement between Hartwell Railroad Company and Hartwell First
United Methodist Church, dated August 1, 2008, recorded on October 2,
2014, in Deed Book 760, at Pages 444-453; in the Office of the Clerk of
the Superior Court of Hart County, Georgia;
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Lessee acknowledges that, although the areas subject to the Church Licenses
(hereinafter referred to as the “Church License Arcas™) are included in the Leased
Premises, and Lessor is also leasing the Church License Areas to Lessee under
this Lease, (a) Hartwell First United Methodist Chureh is entitled to use and
oceupy the Church License Areas, (b) Lessee’s rights to use and occupancy of the
Church License Areas are subordinate and subject to the right of Hartwell First
United Methodist Church to use and oceupy the Church License Areas, and (c)
Lessee cannot use or occupy the Church License Areas without the permission of
Hartwell First United Methodist Church.

Lessor represents that no other portion of the Premises is subject to any other lease, license
agreement, or similar agreement providing for any use or occupancy of the Premises or any
partion of the Premises by Best Powder, L.L.C., Hartwell First United Methodist Church, or any
other person or entity. Further, Lessor agrees that Lessec may terminate this Lease at any time
without penalty if (i} Best Powder, L.L.C. uses or occupies the Best Powder Premises in a way
that interferes with Lessee’s intended use of any part of the Premises, or if Best Powder claims
the right to use and occupy any other portion of the Leased Premises besides the Best Powder
Premises; (ii} Hartwell First United Methodist Church uses or occupies the Church License
Areas ina way that interferes with Lessee’s intended use of any part of the Premises, or if
Hartwell First United Methodist Church claims the right to use and occupy any other portion of
the Leased Premises besides the Church License Areas; or (iii) any other party uses or occupics
any portion of the Leased Premises in a way that interferes with Lessee’s intended use of any
part of the Premises, or if any other party claims the right to use and occupy any other portion of
the Leased Premises.

ARTICLE VIII: LESSEE’S COVENANTS AND REPRESENTATIONS

4.1 Lessee’s Duty to Maintain Premises. During the Term of this Lease, Lessee
shall maintain the Premises in a good and safe condition, and shall promptly make any and all
repairs and replacements required to maintain such condition. The partics acknowledge that the
Premiscs have not been regularly maintained for several years and are in a state of disrepair.
Accordingly, Lessee shall not be obligated to make any alternations or additions to the Leased
Premises.

8.2  Lessor Relieved of Duty to Maintain. Lessec acknowledges that Lessor shall
not be required to furnish any services or facilities, or to make any repairs or alterations, of any
nature whatsoever with respect to the Premises. Lessee hereby assumes the full and sole
responsibility for the condition, operation, repair, replacement, maintenance and management of
the Premises.

3.3 Yield Up. Lessee covenants to yield up peacefully and surrender the Premises
upon the termination of this Lease in as good a condition as upon commencement of this Lease,
reasonable wear and tear, casualty and condemnation excepted, and to remove all Lessce’s
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84  Use. Lessce covenants that during the Term it will not use the Premises for any
usa other than the Permitted Use, nor injure or deface the Premises, nor permit any nuisance, not
suffer to oceur on the Premises any activity that is improper, offensive, contrary to law or which
will increase the premiums of Lessor's insurance on the Building or the Premises, unless Lessee
agrees to bear such increased cost and pays such additional cost to Lessor at the time Lessec
takes such action or allows such activity.

8.5  Risk of Loss to Lessee’s Property. Lessee’s Property and all furnishings,
fixtures, equipment, effects and property of those claiming by, through, or under Lessee, located
in or on the Premiscs, shall be at the sole risk and hazard of Lessee, and if the whole or any parl
thereaf shall be damaged or destroyed by fire, flood, the leakage or bursting of pipes, or by theft
or by any other cause, no part of such damage shall be borne by Lessor.

2.6 Lessor’s Entry. Lessee covenants to permit the Lessor or its agents to enter the
Premises during reasonable, non-peak business hours upon twenty-four (24) hours advance
notice, or at any time in the event of an emergency, for the purpase of inspections and exercising
any rights in carrying out any obligations Lessor may have under this Lease.

8.7  Taxes. Lessee covenants to pay promptly when due all taxes, general and special
assessments, and other public charges of every description, levied on, assessed against or
imposed on Lessec’s Property.

#.8  Liens. Lessor and Lessee covenant that neither party will create any lien or
encumbrance on the Premises or cause any lien or encumbrance to attach to the Premises, and if
either party does so create a lien or allow a lien to attach to the Premises, it shall promptly cause
the same to be discharged or bonded.

ARTICLE IX: INSURANCE

g1 Building and Property Insurance. The parties acknowledge that the
improvements on the Leased Premises consist of railroad tracks (consisting or railroad rails and
ties), the Hartwell Depot Building and platform, the Rios Mexican Café/All Aboard Travel
building, the railroad tumtable, and other miscellaneous improvements, and that all such
buildings and improvements are in a dilapidated state. Consequently, Lessee shall not be
required to maintain casualty insurance on any contents of any building or other structure, and
shall not be required to maintain casualty insurance on all improvements on the Leased Premises.
Instead, Lessee shall at all times throughout the Term maintain fire, casualty, and extended
coverage msurance covering only the Hartwell Depot Building and the Rio’s Mexican Café/All
Aboard Travel building, and only in an amonnt not less than the full replacement cost of the
Hartwell Depot Building and the Rio®s Mexican Café/All Aboard Travel building, which policies
shall have deductibles not higher than the deductibles customarily carried on similar buildings in
the surrounding locality and which policies shall list Lessor as the insured. Such coverage shall
be provided by insurance companies chosen by Lessce and reasonably satisfactory to Lessor and
licensed to issue insurance in the state in which the property is located. Every such policy of
insurance shall contain provisions for thirty (30) days written notice to Lessor of any
cancellation, non-rencwal or modification to the policy. All such insurance policies shall be
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issued by a properly licensed insurer acceptable to Lessor. All costs of insurance with respect to
the Leascd Premises (including casualty and liability insurance) shall be paid by Lessce, and the
Lessor shall have no obligation or liability in this regard. Lessec shall pay the premiums for all
such polictes required by this Lease in a timely manner,

9.2 Waiver of Subresation. Lessor and Lessee, on behalf of themselves and their
respective insurers, hereby waive all causes and rights of recovery against the other and each of
their respective officers, employees and agents, for any loss occurning to the property of either of
them, regardless of cause or origin. Lessor and Lessee agree that all insurance policies presently
existing or obtained after the date hereof, shall include a clanse or endorsement to the effect that
any such policies shall not be invalidated, nor shall the right of recovery against any party for
loss oecurring to the Building be impaired, by virtue of such waiver of subrogation, and denying
the insurer’s rights of subrogation against the other party fo the extent such rights have been
wiived by the insured prior to the occurrence of the injury or loss. Notwithstanding the
provisions of this section, however, neither party waives the right to enforce the provisions of
this Lease against the other party.

93  Liability Insurance. Lessee shall procure and maintain in cffect at all imes
during the Term, comprehensive gencral liability insurance with a combined single limit of
liability of at least One Million and 00/100 Dollars ($1,000,000.00), which policy shall list
Lessor as an additional insured, and shall not exclude coverage for activity within fifiy (30} feet
of a railroad track. Lessee shall furnish certificates of such insurance to Lessor promptly upon
receipt of written request thereof. Any such policy shall be primary and non-contributory.

0.4 Lessor as Insured or Additional Insured. Lessor shall be the insured on any
and all casualty policies, and shall be named on each liability policy as an additional co-insured

party.

9.5  Proof of Insurance. At the commencement of this Lease, and subsequently from
time to time upon Lessor's request, Lessee shall provide to Lessor proof of any such insurance
obtained by Lessee by delivering to Lessor a certificate evidencing such insurance coverage.

ARTICLE X: INDEMNIFICATION

10.1  Indemnity By Lessee. Lessee agrees to indemnifly, defend and hold Lessor
harmless from and against any loss, cost, liability, damage or expense, including without
limitation, reasonable attorney’s fees incurred in connection with or anising from: (a) Lessee’s
use, oceupancy, or possession of the Leased Premises, including, but not limited to, the
negligence of Lessee or its employees, agents, contractors, invitees, or licensees in or on the
Premises other than the act or omission of Lessor; andfor (b) Lessee’s failure to carry out its
obligations under the Lease.

[0.2 Indemnity By Lessor. Lessor agrees to indemnify, defend and hold Lessee
harmless from and against any loss, cost, liability, damage or expense, including without
limitation, reasonable attorney’s fees imcurred in connection with or arising from:  (a) Any




negligence of Lessor or its employees, agents or contractors in or on the Premises, other than the
act or omission of Lessee; and/or (b) Lessor's failure to carry out its obligations under this Lease.

10,3 Cooperation and Information. In carrying out their respective obligations to
indemnify, defend, and hold the other harmless under the provisions of Subsections 10.1 and
10.2, Lessor-and Lessee shall cooperate with each other m all respects, including without
limitation, promptly notifying the other of any action or event which may reasonably be expected
to be the basis of a claim or a suit for which the other is obligated to indemnify, defend, and hold
harmless under the provisions hereof, and supplving the other with all information and
documentation available 1o it relating to the same.

ARTICLE XI: CONDEMNATION

11.1  Termination. If at any time during the Term all or any portion of any Building
shall be condemned or taken for public or quasi-public use, or if any portion of the Lot, Building
or Premises is so condemned or taken, which would materially affect Lessee’s ability to conduct
normal business operations on the Premises, this Lease shall automatically terminate as of the
earlier of the date of the vesting of title, or the date of dispossession of Lessee as a result of such
condemnation or taking,

11.2  Partial Taking. In the event of a partial condemnation or taking that does not
result in a termination of this Lease in accordance with the provisions of Section 11.1 hereof, the
amount of Rent payable each month shall not abate, but the total owed by Lessee as rent, as
provided in Section 3.1(g) of this Lease, shall abate by an amount equal to the condemnation
award or other amounts paid to Lessor in connection with such condemnation or taking, and asa
result, Regular Rent shall be payable for a shorter period of time, the Last Repular Rent Payment
shall be due sooner, and Final Rent shall be payable for a longer period of time.

11.3 Temporary Taking. Ifat any time during the Term a substantial portion of the
Building is condemned or taken for a public or quasi-public use for a limited period of taking
time, this Lease shall remain in full force and effect, and the amount of Rent payable each month
shall not abate,; provided, however, that the lotal owed by Lessee as rent, as provided in Section
3.1(g) of this Lease, shall abate by an amount equal to any condemnation award or other amounts
paid to Lessor in conncction with such condemnation or taking, and as a result, Regular Rent
shall be payable for a shorter period of time, the Last Regular Rent Payment shall be due sooner,
and Final Rent shall be payable for a longer period of time.

11.4  Awards. Lessor shall be entitled to the entire award resulting {rom any such
condemnation or taking, including without limitation, any portion of any award attibutable to
the value of the leasehold estate created by this Lease; provided, however, that Lessee reserves to
itself any portion of any award attribytable to Lessee’s Property, its relocation expenses, or the
interruption or damage to its business, and further provided that the total owed by Lessee as rent,
as provided in Section 3.1(g) of this Lease, shall abate by an amount equal to the condemnation
award or other amounts paid to Lessor in connection with such condemnation or taking, and as a
result, Regular Rent shall be payable for a shorter period of time, the Last Regular Rent Payment
shall be due sooner, and Final Rent shall be payable for a longer period of time.
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ARTICLE XII: FIRE AND CASUALTY

12.1 Lessee’s Right to Terminate Lease due to Fire or Other Casualty. If at any
time during the Term, more than twenty-five percent (25%) of the Premises are damaged or
destroyed by fire or other casualty, or if any portion of the Lot, Building or Premises is so
damaged or destroyed, and such damage or destruction materially affects Lessce’s ability to use
the Premises for Lessee’s purposes, Lessee may elect to terminate the Lease by so notifying the
Lessor within thirty (30) days after the date of the damage or destruction. Notification of
termination by Lessee must specify a date for termination that shall be not less than thirty (30)
days from the date of such notice. If Lessec terminates this Lease pursuant to this provision,
then Lessee shall pay to Lessor any insurance proceeds paid 1o Lessee due to damage to the
Premises, up to a maximum of the amount of Total Rent provided in Section 3.1(g) of this Lease,
and Lessec shall be entitled to retain any such insurance proceeds in excess of such Total Rent.

2.2  Abatement of Rent. During a ninety (90} day period following the damage or
destruction of the Building or Premises, Lessee’s obligation to pay Rent shall be abated,
commencing on the date of such damage or destruction, in the proportion that the area of the part
of the Premises is so damaged or destroyed or rendered untenantable bears to the total area of the
Premises. Thereafter, Lessee shall continue to pay full Annual Rent until the full amount
contemplated in Seetion 3.1(g) is paid in full.

ARTICLE XIII: ASSIGNMENT AND SUBLETTING

13.1 Consent Required. Lessee shall not sublet any portion of the Premises or assign,
mortgage, pledge or transfer any of its rights with respect to any of its nights or interest created
by this Lease without Lessor’s prior written consent in each instance, which consent shall be
given or withheld as hereinafter provided, except by operation of law.

132  Procedure. Tf Lessee desires at any time to sublet any portion of the Premises or
assign, mortgage, pledge or transfer this Lease or any of Lessee’s rights or interest created by
this Lease, Lessee shall give advance written notice to Lessor of Lessec’s desire to do so, and the
terms and provisions of the proposed assignment or sublease. Lessor shall, within thirty (30)
days after receipt of such notice, provide Lessee with written notice of Lessor’s consent to or
disapproval of the proposed assignment, subletting, mortgage, pledge or transfer (any such
disapproval specifying in writing the objections Lessor has to the proposed agsignment, sublease,
mortgage, pledge or transfer). In the event Lessor fails to provide any written notice of
disapproval to Lessee as aforesaid within said thirty (30) day period, Lessor shall be deemed to
have consented to the proposed assignment, sublease, mortgage, pledge or transfer. Consent by
Lessor to any assignment, subletting, mortgage, pledge or transfer by Lessee shall not relieve
Lessee of any obligation to be performed by Lessee under this Lease, and Lessee shall remain
fully bound and obligated under the terms of this Lease,

ARTICLE XIV: DEFAULT

14.1 Events of Default. An Event of Default shall be deemed to have ocourred
hercunder ift
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(a)

(b)

(c)

(d)
(<)

Lessee shall fail to pay any monthly instaliment of Rent due, as deseribed
in Section 3.1 of this Lease, or fail to maintain insurance as required by
Sections 9.1 or 9.3 of this Lease:

L essee breaches or fails to comply with any term, provision, condition, or
covenant of this [ease, other than the obligation to pay Rent and maintain
insurance, as described in Section 14.1¢a);

Lessee’s interest in the Lease or the Premises shall be subjected to any
attachment, levy, or sale pursuant to any execution, order or decree
entered or filed against Lessee in any legal proceeding and such execution,
order or decree shall not be vacated within fifteen (13} days of entry
thereof or shall not be appealed (and diligently pursued) so as to stay
enforcement thereof;

Lessee shall make an assignment for the benefit of ereditors; or

An involuntary petition under the United States Bankruptey Code is filed
against Lessee and not dismissed within one bundred twenty (120) days.

142 Remedies. Upon the oceurrence of an event of default, and after affording Lessee
any cure period required by Section 14.3, then Lessor shall have the option to do and perform
any one or more of the following in addition to, and not in limitation of, any other remedy or
right permitted it by law or in equity or by this Lease:

(a)

(b)

Lessor, with or without terminating this Lease, may upon reasonable
notice and withoot unreasonably interfering with the operation of Lessee,
thereafter re-enter the Premises and correct or repair any condition which
shall constitute a failure on Lessee’s part to keep, observe, perform,
satisfy, or abide by any term, condition, covenant, agreement, or
obligation of this Lease or of any notice given Lessee by Lessor pursuant
to the terms of this Lease, and Lessee shall fully reimburse and
compensate Lessor on demand.

Lessor may immediately or at any time thercafter demand in writing that
Lesser vacate the Premises and thercupon Lessee shall vacate the
Premises and remove therefrom all property thereon belomging 1o or
placed on the Premiscs by, at the direction of, or with consent of Lessce
within thirty (30) days of receipt by Lessee of such notice from Lessor,
whereupon Lessor shall have the right to re-enter and take possession of
the Premises. Any such demand, re-entry and taking possession of the
Premises by Lessor shall constitute an acceptance by Lessor of a swrender
of this Lease and of the Premises by Lessee and shall constitule a
termination of this Lease by Lessor.
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143 Right to Cure. [f Lessor declares a default, then Lessor shall give Lessee writien
notice, in accordance with Section 17.8 of this Agreement, specifying with particularity the
default or condition unsatisfied, Before exercising any remedies on account of such defaunlt,
Lessor shall give Lessee the following period of time, depending on the nature of the default,
after Lessee's receipt of written notice of default, to cure such default before Lessor utilizes any
remedies under this Agreement:

{a) If the event of default is one deseribed in Seetion 14.1(a), or one which
may be cured by Lessee’s payment of money to a third party, then Lesses
shall be afforded ten (10) days after its receipt of written notice of such
default;

(b} If the event of default is one described in Section 14.1(b), Section
14.1(d), or Section 14.1(e), then Lessee shall be afforded thirty (307 days
afier its receipt of written notice of such default (or, if any such event of
default is not susceptible to cure within such thirty [30]-day period, then
Lessee shall be afforded a longer cure peniod, but only as long as Lessee
promptly commences and diligently pursues such cure, and in no event
shall the cure peried with respect to any such event of default exceed one
hundred twenty [120] days); and

ic) 1f the event of default is one deseribed in Section 14.1{c), then Lesses
shall be afforded the time period set forth in said Section 14.1(c) afier its
receipt of written notice of such default.

144 Remedies Cumulative. The exercise by Lessor of any one or more of the rights
and remedies provided in this Lease shall not prevent the subsequent exercise by Lessor of any
one or more of the other rights and remedies herein provided. All remedies provided for in this
Lease are cumulative and may, at the election of Lessor, be exercised alternatively, successively,
orin any other manner and are in addition to any other rights provided for or allowed by law or

in equity.

14.5 Lessee’s Right to Terminate. Lessee shall have the right to terminate this Lease at
any time after giving written notice to Lessor at least thirty (30) days in advance of the date of
such termination and paying to Lessor an carly termination fee in the amount of SIX HUNDRED
and NO/100°s DOLLARS ($600.00). Additionally, Lessee shall be entitled to terminate this
Lease at any time, without any penalty or payment, after giving written notice to Lessor at least
thirty (30) days in advance of the date of such termination, if (a) Best Powder, L.L.C. or its
SUCCESS0T uses or occupics the Best Powder Premises in a way that unrcasonably interferes with
Lessee’s intended use of any part of the Premises, or if Best Powder claims the right to use and
occupy any portion of the Leased Promises, or (¢) Hartwell First United Methodist Church
asserts, either under one or more of the Church Licenses or otherwise, any rights, powers,
privileges, or interest that would, in Purchaser’s sole opinion and discretion, prevent or interfere
with Purchaser’s proposed use of the Leased Premises or any portion thereof. Lessee shall be
obligated to pay rent through the date of any such termination.
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ARTICLE XV: SUBORDINATION

15.1 Subordination to Mortgages. Lessee agrees that upon the request of the Lessor
it will subordinate this Lease to the lien of any mortgage, security deed, or deed of trust that may
now or hereafter exist, for which the Building or Lessor’s interest in the Premises or thizs Lease iz
pledged as security, provided that the morigagees, grantees or beneficiaries named in such
mortgages, secunty deeds, or deeds of trust agree in writing (a) to recognize the interest of
Lessee under this Lease, (b) that, so long as Lessee shall perform its obligations under this Lease,
the rights of Lessee hercunder shall remain in full foree and effect, and (¢) that they will not
disturb Lessce’s occupancy of the Premises under this Lease in the event of foreclosure or other
action taken under the mortgage, security deed or deed of trust if Lessee is not then in default.
Lessee shall execute and deliver to Lessor all instruments Lessor reasonably deems necessary to
evidence and give effect to any such subordination, provided that no such instrument shall alter
any of the terms, covenants or conditions of this Lease, and provided that said instrument shall
contain the covenants of the lender as aforesaid.

[5.2 Estoppel Certificates. Either party will at any time, from time to time, within
thirty (30} days after receipt of a written request from the other party, execute and deliver to the
requesting party a certificate stating, to the extent applicable, that: (a) the Lease is in full force
and effect and unmodified (or if there have been any modifications, specifying the date and
nature thereof); (b) to the certifying party’s knowledge, it has no defenses, offsets, or
counterclaims against its obligations to pay Rent (with respect to a Lessee estoppel) and to
perform its other obligations under this Lease; {c) to its knowledge, there are no uncured defaults
of the requesting party under this Lease; and (d) the dates to which Rent has been paid.

153 Payment of Encombrances. [essee acknowledges that Lessor may subsequently
mortgage and encumber the Premises from time to time during the term of this Lease. During
the term of this Lease, Lessor shall make, in a timely manner, any and all payments required by
any and all loans or debts securcd by the Premises.

ARTICLE X¥1: LESSEE OPTION

16,1 Generally. In consideration of this Lease, and for Ten and 00/100 Dollars
($10.00) and other good and valuable consideration, and the mutual covenants and obligations
set forth in this Agreement, and on the terms and conditions hereinafter set forth, Lessor hereby
grants to Lessee an option 1o purchase the Premises (including the real estate and improvements)
and Personal Property [rom Lessor for the purchase price set forth in Section 16.3 of this Lease,
payable in cash or certified funds (the “Lessce Option™).

162 Term. Beginning with Lessee’s making the Last Regular Rent Payment,
pravided that Lessee has at such time paid to Lessor the Total Rent provided in Section 3.1(g) of
this Lease, and ending on the termination of this Lease (this period of time is referred o as the
“Lessee Option Term™), then Lessee shall have the right to purchase the Leased Premises and the
Personal Property, under the terms and conditions set forth in this Article XV1. When this Lease
terminates, unless Lessee has exercised this Lessee Option as provided in Section 16.6 of this
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Lease, this Lessee Option shall terminate automatically, without any further action by either
party, and Lessee shall have no further rights under this article.

16.3 Purchase Price. The purchase price for the Leased Premises and the Personal
Property shall be ONE and NO/100°s DOLLAR ($1.00), payable at closing in cash or certified
funds.

then this Lessee Option shall automatically terminate and be void and of no force or effect.

16.5 Exercise of Lessee Option. At any time during the Lessee Option Term, Lessce
shall be entitled to exercise this Lessee Option by delivering to Lessor, in accordance with
Section 17.8 of this Agreement, a written notice stating Lessee’s intent to exercise this Lessee
Option and close the sale and purchase of the Premises at a mutually agreeable time no more
than one hundred twenty (120} days and no less than thirty (30) days from the date of the notice,
which time can be beyond the term of this Lease. The exercise of this Lessee Option shall ripen
this instrument into a contract for the sale and purchase of the Premises without the necessity of
any further instrument in writing except as provided herein, and shall automatically terminate
this Lease without penalty.

16.6 Conveyance of Leased Premises; Warranty of Title; Exceptions. Lessor
covenanis lhat, upon the exercise of this Lessee Option by Lessee or its permitted assigns, and
upon payment of the agreed purchase price as provided herein, Lessor shall convey, and cause to
be conveyed to Lessee, good, unencumbered, marketable title to the Premises, in fee simple, and
that Lessor will warrant the title to the Premises, by limited covenants of warranty, against the
claims and demands of all persons claiming by, through, or under Lessor, subject only to the lien
of ad valorem taxes for the year in which the sale is closed and any liens or encumbrances caused
or created by Lessee. The purchase price shall be payable in full at Closing. Taxes for the year
in which the sale is closed shall be prorated between the parties. Lessor shall pay all costs of
preparing the warranty deed and bill of sale, Georgia Real Estate Transfer Tax, the costs of
curing any title objections caused by Lessor, and the cost of paying and satisfying any liens or
encumbrances created by Lessor. Lessee shall pay all costs of title examination, title insurance,
escrow fees, Lessee’s attorney’s fees, and all other costs associated with the closing. Any such
agreement to convey is conditioned upon approval by the appropriate regulatory body having
jurisdiction over Lessor’s right of way at the time of the proposed closing. Lessee will bear all
cost and expense associated with obtaining such approval. If Lessee determines that the costs of
such approval are excessive, in Lessce’s discretion, then Lessee shall be entitled to extend this
Lease for an additional period of fifty (50) years.

16.7 Lessor Financing. Intentionally Omitted.

16.8 No Credit for Rent Payments. Lessee shall not receive a credit at closing or
otherwise for any rental payments made hercunder.

all faults™ and specifically and expressly without any warranties, representations or guaranties, of
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any kind, oral or written, expressed or implied, concerning the Premises from or on behalf of
Lessor, except az expressly provided herein.  Lessor shall not under any circumstances be
required to repair, modify or alter any condition of the Premises.

16.10 Merger of Estates. The exercisc of this Lessee Option shall not terminate this
Lease or modify or reduce Lessee’s obligations under this Lease. Upon closing of the purchase
of the Premises pursuant to this Lessee Option, however, this Lease shall terminate and be of no
further force and cffect.

ARTICLE XVII: MISCELLANEOUS

17.1 Holding Over. If Lessee holds over beyond the expiration of the Term, Lessee
shall occupy the Premises as a lessee at will on a month-to-month basis upon all of the terms and
conditions of this Lease, but shall pay to Lessor each month that Lessee holds over, the sum of
one hundred fifiy percent (1530.0%) of the Annual Rent for the last month prior to such
expiration, plus Additional Rent as set forth in this Lease.

17.2  Severability. 1f any provision or provisions of this Lease shall be determined to
any extent to be void or unenforceable by any court of competent jurisdiction, the remainder of
this Lease shall not be affected thereby, and each other provision of this Lease shall be valid and
enforced to the full extent permitted by law.

17.3 No Waivers. The failure of Lessor or Lessee to insist upon the strict performance
of any obligation of the other under this Lease, or to exercise any right, power, or remedy
consequent upon a breach hereof, shall not constitute a waiver or relinquishment of any such
obligation. A receipt of Annual Rent or Additional Rent by Lessor, or a payment of Annual Rent
or Additional Rent by Lessee, with knowledge of the breach of any obligation hereunder, shall
nol constitute a waiver or relinquishment of any such obligation.

174 Remedies Cumulative. Except as cxpressly set forth in this Lease, the specifie
remedies to which Lessor or Lessee may resort are cumulative and are not intended fo be
exclusive of any other remedies or means of redress to which they may be entitled in law or in

equity.

17.5 Modifications in Writing. This Lease may not be amended in any way, and no
such purporied amendment shall be effective, except by a writing executed by Lessor and
Lessec.

17.6 Entire Agreement. This Lease contains all of the agreements of the parties with
respect to the subject matter hereof, and supersedes all prior negotiations, agreements, and other
dealings between them with respect to the same. Any representation, warranty, condition,
understanding or agreement of any kind with respect to the subject matter of this Agreement not
contained in this Agreement or in some other written agreement or instrument between the
parties shall not be of any force or effect and shall not be relied upon by any party.
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17.7 Headings. The headings of the paragraphs of this Agreement are {or convenience
of reference only, are not to be considered a part hereof, and shall have no bearing on the
construction or interpretation of this Agreement.

17.8 Notices. Any notice, consent, request, demand, or other communication given, or
required to be given under this Lease, shall be effective only if given in writing, sent by (&)
nationally recognized, overnight courier service, delivery fee prepaid, (b) registered or certified
mail, return receipt requested, postage prepaid, or (¢} delivered by hand, if to Lessor, to Lessor’s
address set forth in the opening paragraph of this Lease; and i Lessee, to Lessee’s address as set
forth in the opening paragraph of this Lease, or to such other address as either party may specify
to the other by writtcn notice. Any such notice, approval, consent, request, demand, or election
shall be deemed to have been given upon receipt, or if receipt is refused, then when delivery was
attempted,

179 Binding Effect. The terms, covenants and conditions contained in this Lease
shall bind and inure to the benefit of Lessor and Lessee, and except as otherwise provided herein,
their respective successors and assigns:

17.10 Submission Not an Offer. The submission of this Lease or a summary of any of
its provisions for examination and review, docs not constitute an affer to lease on the terms of
this Lease or those provisions, and this Lease shall not be effective or binding on Lessor or
Lessee until execution and delivery by both.

17.11 Recording of Lease. The parties agree to record this Lease in the Office of the
Clerk of the Superior Court of Hart County, Georgia.

17.12 Attorney’s Fees. In the event Lessor or Lessee is required to obtain the services
of an attorney to enforce the provisions of this Lease resulting in litigation, the prevailing party
shall be entitled to reimbursement by the other of its reasonable attorney’s fees and costs,

17.13 Exhibits. The following exhibits are a part of this Lease and incorporated herein
by reference:

Exhibit A = Legal Deseription of Leased Premiscs
Exhibit A-1 — Drawing of Leased Premises
ExhibitB  — Legal Description of Best Powder Premises

Exhibit C - Drawing of Hartwell First United Methodist Church License Areas

17.14 Recitals Made Part of Agreement. The recital of facts on the first page of this
instrument is hereby made a part of this Lease as if fully set forth herein.

17.15 Counterparts. This Lease may be simultaneously exccuted in duplicate
counterparts, each of which shall be an original and all of which shall constitute one and the
same instrument.

17.16 Time of Essence. Time is expressly declared to be of the essence of this Lease.
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17.17 Compliance with Laws and Repulations. [essee shall, at its own expense,
comply with all laws, orders and requirements of all governmental entities concerning the use
and oceupancy of the Leased Premises.

17.18 Governing Law. This Lease shall be interpreted and construed under and in
accordance with the laws of the State of Georgia.

17.19 Construction of Lease. Lessor and Lessee acknowledge that they have read,
understand and have had the opportunity to be advised by legal counsel as 1o each and every one
of the terms, conditions, restrictions, and effects of all the provisions of this Lease. Should any
provision of this Lease require judicial interpretation, it is agreed that the court interprefing or
construing the provision shall not apply a presumption that the terms hereof shall be more strictly
construed against one party by reason of the rule of construction that a document is to be
construed more strictly against the party who itself or through its agent prepared the document.

{This Space Intentionally Left Blank)
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IN WITNESS WHEREOQOF, the parties have caused their authorized agents to exccute this
Agreement on behalf of each party on the day and year first above written,

Lessor:

HARTWELL RAILROAD COMPANY,
a Georgia Business Corporation

W 7). .
s SR il Y

B.R. Anderson, Sr., Its President and

Authorized Agent
) MM
A -

Clhire A. Treadwell, Its Secretary and
Authorized Agent

[CORPORATE SEAL]

Signed, Scaled and Delivered
in the Presence of:

7@.’% u:/ﬂ ieail

Unofficial W}'(q 55

(Signatures Continued on Next Page)
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THE GREAT WALTON RAILROAD
COMPANY, a Georgia Business Corporation

b ‘-"I
7 S
B}": o r L S L e
B.R. Anderson, Sr., Its President and

Authorized Apgent

Attest: T‘ft 7( Q}; H/,ipjtrg.fm_/

M.K. Anderson, Its Secretary and
Authorized Agent

[CORPORATE SEAL]

Signed, sealed and delivered in the

presence of:

5@@%
Unofficial

gr—
7

N*Biag_ Publiq&f, ¥ L County, GA

[NOTARY SEAL AFFIXED]

(Signatures Continued on Next Page)
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Signed, Sealed and Delivered
in the Presence of:

Wmm 7 m—

Lessee;

TORCH OF HARTWELL, INC.,
a Georgia Nonprofit Corporation

ay:_j/l g

Mary Gidley, Ifs President and
Authorized Agent

Attest; \l)hw':ﬂﬂ &N%ﬂ
Sheren /3. Mowm:s, Its Seesstamand

Authorized Agent e

[CORPORATE SEAL]

Motary Public, Zr4«.,—— County, GA
[NOTARY SEAL)

My Comm. Expires: [ fr/r 5; / 2o (=

Server DatwRob:FULL COPY:Real Eseate: T-TORCH pf Harwell RR;Lease Agreement May 20 2015 Finol.docx
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TO LEASE AGREEMENT WITH OPTION
BETWEEN HARTWELL RAILROAD COMPANY AND
THE GREAT WALTON RAILROAD COMPANY, AS LESSOR. AND
TORCH OF HARTWELL. INC., AS LESSEE,

DATED MAY . 2015

(Legal Description of Leased Premises)
TRACT ONE:

All that tract or parcel of land, with improvements thereon, lying and being w the 1 lfgth
G.M. District of Hart County, Georgia, in the corporate limits of the City of Hartwell, more
particularly described in that certain plat of survey prepared by W, Slate Bauknight, Registered
Land Surveyor, dated January 11, 2013, said plat being expressly by reference incorporated into
and made a part of this deseription.

This property is bounded now or formerly as follows, as shown on said plat: On the
Mortheast by property of Jane Holmes, property of Glasco Properties, LLC, property of Warley,
property of Moore, property of Marett, property of Purcell, property of Hart Community Theater,
property of Louise Bisso, other property of Louise Bisso, property of Sharif H. Farhan, property
of Lee Carter, Jr., property of Rita Smith, et al., property of The Hartwell Railroad, property of
Eddie Corcing, property of Jeff Sadler, property of 13 Depot Strect, LLC, property of Hart
Outfitters, LLC, and other property of Hart Qutfitters, LLC; on the Southeast by the
northwestern boundary of the right-of~way for South Forest Avenue and property of Eddie
Coreino; on the Southwest by property of Francis J. Trainor, property of Eddie Corcing, and the
northeastern boundary of the right-of-way for Railroad Street; and on the northwest by the
southeastern boundary of the right-of-way for South Jackson Street and the southwestern
boundary of the right-of~way for South Webb Strect

This property comprises {1} the right-of-way for the Hartwell Railroad extending from
South Forest Avenue to South Webb Street in the corporate limits of the City of Hartwell,
Georgia, and (2) the land between the northeastern side of Railroad Street and the right-of-way
for the Hartwell Railroad, except for the lots owned by Eddie Corcino and Pamela Fields, which
land is known as Tax Parcel I5TH 000, using the present system of the Hart County Tax
Assessors for designating parcels of real property for purposes of ad valorem taxation in Hart
County, Georgia,

TRACT TWO:

All that tract or parcel of land, with improvements thereon, lying and being in the 1112th
G.M. Distriet of Hart County, Georgia, in the corporate limits of the City of Hartwell, known as
41 Depot Street and the location of the former California Mexican Café {also known as Rio’s
Mexican Café) on Depot Street, bounded now or formerly as follows: On the Mortheast by the
southeastern boundary of the right-oef-way for Depot Street; on the Southeast by property of
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Eddic Corcino; on the southwest by the right-of-way for the Hartwell Railroad; and on the
MNorthwest by property of Rita Smith, et al.

This property is known as Tax Parcel [57D 100 001, using the prescnt system of the Hart
County Tax Assessors for designating parcels of real property for purposes of ad valorem
taxation in Harl County, Georgia.

The above-described Tracts One and Two include the following property:

All that tract or parcel of land, with improvements thereon, lying and being in the 1112th
.M. District of Hart County, Georgia, in the corporate limits of the City of Hartwell, on the
northeast side of Railroad Street, containing .540 acre (23,501 square feet), more or less, and
being more particularly deseribed in a plat of survey prepared by Aaron P. Blomberg, Registered
Land Survevor, dated May 21, 2014, recorded in Plat Book , at Page . in
the Office of the Clerk of the Superior Court of Hart County, Georgia, said plat and the recording
thereof being expressly by reference incorporated into and made a part of this description

This property is more particularly deseribed as follows:

BEGINNING at a PK nail found in the City of Hartwell, Georgia, at the intersection of
the centerline of Railroad Street and the centerline of South Forest Avenue;

THENCE running North 70® 36° 40° West for a distance of 21993 feet to an iron pin set
at the intersection of the northeastern boundary of the right-of-way for Ratlroad Street with the
common boundary between property of The Great Walton Railway Company and property of
Eddie Corcing and the TRUE POINT OF BEGINNING;

THENCE tuming and running 73" 54* 13" West along the northeastern boundary of the
right-of-way for Railroad Street Morth for a distance of 145.11 feet to a PK nail set on such
boundary;

THENCE turning and running North 13° 407 057 East for a distance of 68 36 feet to a PK
nail set on the southwestern boundary of the nght-of-way for the Hartwell Railroad;

THENCE running North [37 40" 05™ East for a distance of 31.11 feet to a point on the
northeastern boundary of the right-of-way for the Hartwell Railroad:

THENCE wrning and running South 77° 137 35" East along the northeastern boundary of
the right-of-way for the Hartwell Railroad for a distance of 33.71 feet to a point at a building
comer on such boundary;

THENCE turning and running South 76° 54’ 00" East along the nertheastern boundary of

the right-of~way for the Hartwell Railroad for a distance of 30.60 feet to a point at a building
corner on such boundary:

ko i



THEMNCE turning and running North 13° 12° 10" East along a party wall for a distance of
60.60 feet to a point on the southwestern boundary of the right-of-way (80 feet wide) for Depot
Street;

THENCE turning and running South 76° 35° 55" East along the southwestern boundary
of the right-of-way (80 feet wide) for Depot Street for a distance of 81,73 feet to a point at a
building corner on such boundary;

THENCE wrning and running South 13° 46" 35 West along a party wall for a distance
of 60.81 feet to a point at a building corner on the northeastern boundary of the right-of-way (80
feet wide) for the Hartwell Railroad;

THENCE turning and running South 76° 45’ 557 East along the northeastern boundary of
the right-of-way for the Hartwell Railroad for a distance of 77.99 feet to a Y4-inch open top pipe
found at a building corner on such boundary;

THENCE running South 76° 40” 05 East along the northeastern boundary of the right-
uf-way for the Hartwell Railroad for a distance of 102.77 feet to 2 #4 re-bar found at a building
comer on the northwestern boundary of the right-of-way (80 feet wide) for South Forest Avenue;

THEMNCE turning and running South 13° 35" 30" West along the northwestern boundary
of the right-of-way (80 feet wide) for Sonth Forest Avenue for a distance of 11.77 feettoa PK
nail sct on such boundary;

THENCE turning and running North 76% 407 057 West along the southwestern boundary
of the right-of-way for the Hartwell Railroad for a distance of 86.00 feet to an iron pin set;

THENCE tumning and running South 13* 35° 55 West along the boundary of the right-
of-way for the Hartwell Railroad for a distance of 6.96 feet to an iron pin set;

THENCE turning and running North 76° 40" 05" West along the southwestern boundary
of the nght-of-way for the Hartwell Railroad for a distance of 34.00 feet to an iron pin sel;

THEMNCE tumning and running South 13" 35" 30" West along the boundary of the right-
of-way for the Hartwell Railroad for a distance of 12.50 feet to a point;

THENCE turning and running North 76° 397 40™ West along the southwestern boundary
of the right-of-way for the Hartwell Railroad for a distance of 60.89 feet to an iron pin set;

THENCE tuming and running South 13° 557 35" West for a distance of 76.00 feet to an
iron pin set on the northeastern boundary of the right-of-way for Railroad Street and the TRUE
POINT OF BEGINNING;

This property is a portion of the property described in a Limited Warranty Deed from
Hartwell Railway Company to The Great Walton Railroad Company, dated May 5, 1920,
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recorded in Deed Book 217 at Pages 162-169, in the Office of the Clerk of the Superior Court of
Hart County, Georgia, said deed being expressly by reference incorporated into and made a part
of this description.

TRACT THREFE:

All that tract or parcel of land, with improvements thereon, lying and being in the 1112th
(.M. District of Hart County, Georgia, in the corporate limits of the City of Hartwell, Georgia,
being the right-of-way for the Hartwell Railroad extending from South Webb Street to Athens
Street, and including the railway turntable and any and all other fixtures and equipment.

Tract One, Tract Two, and Tract Three are highlighted in preen on the tax map attached

to this Agreement as Exhibit A-1, which is incorporated into and made a part of this Agrecment,
as if fully set forth herein.
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EXHIBIT A-1
TO LEASE AGREEMENT WITH OPTION
BETWEEN HARTWELL RAILROAD COMPANY AND
THE GREAT WALTON RAILROAD COMPANY, AS LESSOR. AND
TORCH OF HARTWELL, INC., AS LESSEE,
DATED MAY L2015

(Drawing of Leased Premises)
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EXHIBIT C
TO LEASE AGREEMENT WITH OPTION
BETWEEN HARTWELL RAILROAD COMPANY AND
THE GREAT WALTON RAILROAD COMPANY, AS LESSOR, AND
TORCH OF HARTWELL, INC., AS LESSEE,
DATED MAY . 2015

{Drawing of Hartwell First United Methodist Church License Areas)
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EXHIBIT B
TO LEASE AGREEMENT WITH OPTION
BETWEEN HARTWELL RAILROAD COMPANY AND
THE GREAT WALTON RAILROAD COMPANY, AS LESSOR, AND
TORCH OF HARTWELL, INC., AS LESSEE, T
DATED MAY L2015

{Legal Description of Best Powder Premiscs)

All that tract or parcel of land, with improvements thereon, lying and being in the 1112th
.M. District of Hart County, Georgia, in the corporate limits of the City of Hartwell, on the
northeast side of Railroad Street, containing 0.420 acre, more or less, and being more particularly
described in a plat of survey prepared by Aaron P. Blomberg, Registered Land Surveyor, dated
July 2, 2009, recorded in Deed Book 641, at Page 350, in the Office of the Clerk of the Superior
Court of Hart County, Georgia, said plat and the recording thereof being expressly by reference
incorporated into and made a part of this description

This properly is more particularly described as follows:

BEGINNING at an iron pin sel in the City of Hartwell, Georgia, at the intersection of the
northeastern boundary of the right-of-way for Railroad Street and the northwestern boundary of
the above-described property and the TRUE POINT OF BEGINNING:

THENCE running North 15° 30° 557 East for a distance of 45.01 feet to a point on the
centerline of the right-of~way for the Hartwell Railroad;

THENCE turning and runming MNorth 88° 56" 00 East along the centerline of the right-of-
way for the Hartwell Railroad for a distance of 30.73 feet to a point on the centerline of such
right-of-way;

THEMNCE tumning and running South §9° 20° 40™ East along the centerline of the right-of-
way for the Hartwell Railroad for a distance of 40.64 feet to a point on the centerline of such
right-of-way;

THENCE running and running South 86° 527 45™ East along the centerline of the right-
of-way for the Hartwell Railroad for a distance of 41.39 feet to a point on the centerline of such
right-of-way:

THENCE wrning and running South 84° 25° 55" East along the centerline of the right-of-
way for the Hartwell Railroad for a distance of 34.26 feet to a point on the centerline of such
right-of-way;

THEMNCE turning and running South 817 23" 557 East along the centerline of the right-of-

way for the Hartwell Railroad for a distance of 22.38 feet to a point on the centerline of such
right-of-way:
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AB 1242

GWRC EXHIBIT 21



Photograph 0: GWRC Mainline looking westward from the east side of Jackson Street
Reflecting historic loading platform and the Hartwell Depot on the left



Photograph 1:
Industry Track

GWRC Mainline at Jackson Street Intersection along with
to Left and intersection with Runaround Track to the Right




Photograph 2: GWRC Mainline and Runaround Track Between
Jackson Street and Webb Street




Photograph 3: GWRC Mainline and Runaround Track Intersection Between
Jackson Street and Webb Street



Photograph 4: GWRC Mainline and Runaround Track



Photograph 5: GWRC Runaround Track at Eastern Edge of Webb Street showing
Proposed preliminary realignment with Runaround Track at Western Edge of Webb Street




Photograph 6: GWRC Mainline and Runaround Track on West Side of Webb Street




Photograph 7: GWRC Mainline and parallel Runaround Track



Photograph 8: Intersection of GWRC Mainline and parallel Runaround Tracks



Photograph 9: Intersection of GWRC Mainline and parallel Runaround Tracks reflecting
Rails laid prior to June 30, 1916




Photograph 10: GWRC Mainline Track with Beginning of Runaround Track to East at bottom and
Beginning of Spur Track to the West to Turntable with rail cars parked on Mainline




Photograph 11: GWRC Mainline and Turntable Spur at intersection of extension of Chandler Street
Partially obscured by gravel temporarily placed by Hartwell First




Photograph 12: GWRC Mainline and Spur Track (partially obscured by dead grass) located to the West of
Chandler Street




Photograph 13: Railcars parked on GWRC Mainline and drainage system beneath Turntable Spur Track
And Running Parallel with Mainline Track




Photograph 13a: Drainage system reflecting culvert running parallel to Main
Track



Photograph 14: GWRC Mainline Track extending beyond west end of Caboose parked on Mainline.




Photograph 15: GWRC Mainline




Photograph 16: GWRC Mainline Track with beginning point of Spur Track that led to former
Hartwell Mills facilities located to the south of GWRC Mainline



Photograph 17: GWRC Mainline Track with close-up shot of former
Hartwell Mills Spur Track




Photograph 18: GWRC Mainline Track and beginning point of former Hartwell Mills Spur Track




Photograph 19: GWRC Mainline Track with car passing over Mainline Track
at Athens Street to the West




Photograph 20: GWRC Mainline



Photograph 21: GWRC Mainline near Athens Street Crossing




Photograph 22: GWRC Mainline near Athens Street Crossing




Photograph 23: GWRC Mainline Crossing Athens Street and extension of Mainline on the
West Side of Athens Street




Photograph 24:

t
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Athens Street intersection looking to the East



Photograph 25: Photograph of uncovered crossties and ballast located on
Runaround Track right-of-way with GWRC Mainline Track
in foreground, dated November 23, 2016



Photograph 26: Photograph of uncovered crossties and ballast located on
Runaround Track right-of-way with GWRC Mainline Track
in background, dated November 23, 2016
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