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Main Fax (202) 263-3300

Honorable Vernon A. Williams WWW.mayerbrowmrowe. com

Secretary .
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1925 K Street, NW Direct Fax (202) 263-5237
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Re:  Finance Docket No. 34794, BNSF Railway Company — RS “ling g

Acquisition and Operation Exemption — State of South T

Dakota

Dear Secretary Williams:

Enclosed for filing in the above-captioned proceeding are the original and ten (10) copies
of BNSF Railway Company’s Verified Notice of Exemption filed on behalf of BNSF Railway
Company. Also enclosed is a check in the amount of $1,500 for the filing fee. The text of the
pleading is contained on the enclosed disk.

I would appreciate it if you would date-stamp the enclosed extra copy and return it to the
messenger for our files. Please let me know if you have any questions. Thank you for your
assistance.

Sincerely yours,

SRl Y

Adrian L. Steel, Jr.

Enclosures

cc: Myles L. Tobin, Esq. e
Sarah W. Bailiff, Esq. T
Parties of Record (F.D. No. 34667) o

Berlin Brussels Charlotte Chicago Cologne Frankfurt Houston London Los Angeles New York Palo Alto Paris Washington, D.C.
independent Mexico City Correspondent: Jauregui, Navarrete y Nader S.C.

Mayer, Brown, Rowe & Maw LLP operates in combination with our associated English limited liability partnership in the offices listed above.
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Finance Docket No. 34794

BNSF RAILWAY COMPANY
— ACQUISITION AND OPERATION EXEMPTION -
STATE OF SOUTH DAKOTA

VERIFIED NOTICE
OF EXEMPTION

BNSF Railway Company (“BNSF”) hereby files this Verified Notice of Exemption under
49 C.F.R. §§ 1150.31 et seq. The exemption covers BNSF’s acquisition from the State of South
Dakota ("State") and continued operation of certain railroad lines extending principally from
Milepost 777.0 near Aberdeen, South Dakota to Milepost 650.6 near Mitchell, South Dakota;
from Milepost 518.9 near Sioux City, lowa to Milepost 649.7 near Mitchell, South Dakota; from
Milepost 293.1 near Canton, South Dakota to Milepost 650.6 near Mitchell, South Dakota; from
Milepost 74.1 to Milepost 68.8 in Sioux Falls, South Dakota; from Milepost 68.8 near Sioux
Falls, South Dakota to Milepost 49.4 near Canton, South Dakota; and from Milepost 511.9 to
Milepost 518.9 in Sioux City, Iowa. The lines covered by this exemption, referred to
collectively as the “Core Lines”, are described in full in the Operating Agreement between the
State and Burlington Northern Railroad Company (“BN”’), BNSF’s predecessor, dated July 10,
1986, as amended. The total route miles being acquired is approximately 368 miles. A map
showing the Core Lines is attached as Exhibit No. 1, and a copy of the Operating Agreement, as

amended, is attached as Exhibit No. 2.



As the Board is aware, BNSF previously filed a Verified Notice of Exemption with
respect to its acquisition and operation of the Core Lines in Finance Docket No. 34645 on
December 23, 2004. On December 29, 2004, the State filed a petition seeking a stay of the
notice of exemption, pending resolution of the State’s forthcoming petition to partially reject or
revoke the petition. After several subsequent pleadings by the parties, the Board rejected
BNSF’s exemption notice because, under the circumstances, the proposed transaction
contemplated by BNSF was not appropriate for consideration under the 49 CFR § 1150.31 “class
exemption” procedure, which is typically reserved for uncomplicated and noncontroversial cases.
The Board held that the case was then both complicated and controversial. January 14, 2005
Decision at 2. The Board directed BNSF to either file a § 10502 petition or a § 10901
application. BNSF thereafter filed an application in Finance Docket No. 34667 on February 18,
2005. As aresult of the parties’ subsequent execution of a settlement agreement, the Board
stayed that proceeding on May 25, 2005.

Given that the concerns expressed by the State about the proposed transaction have been
resolved pursuant to the parties’ settlement agreement, the transaction should no longer be
considered unusually complicated or controversial. The State does not object to the processing
of BNSF's Core Lines acquisition under this Verified Notice of Exemption.! See Exhibit 3
attached hereto. Moreover, interested parties and the public have been afforded the opportunity
to comment on the proposed acquisition in Finance Docket No. 34667. See March 3, 2005
Decision. The only comments received in response to the Board’s notice were from the State

and John D. Fitzgerald, for and on behalf of United Transportation Union-General Committee of

! Indeed, a timely acquisition is a key term of the settlement, and, in the event the Core Lines cannot be

acquired on or before December 15, 2005, the Settlement Agreement, by its terms, becomes null and void.



Adjustment, who asked that the BNSF application be approved without conditions. Any
additional comments Mr. Fitzgerald may have? can be appropriately and fully considered in
connection with this Verified Notice of Exemption pursuant to a petition to revoke, a procedure
routinely employed when no other parties oppose the transaction. Finally, all parties of record in
Finance Docket No. 34667 will be served by hand or next day delivery with this Notice.
Accordingly, consideration of the transaction under the § 1150.31 class exemption procedure is
appropriate. 3

BNSF has provided common carrier rail service over these former Chicago, Milwaukee,
St. Paul and Pacific Railroad Company (“Milwaukee Road”) lines since on or about July 6, 1981,
pursuant to a predecessor agreement to the Operating Agreement. Prior to that time, the
Milwaukee Road had entered bankruptcy in 1977, and had received approval from the Interstate
Commerce Commission (“ICC”) and the bankruptcy court to abandon the Core Lines in 1980.
Richard B. Ogilivie, Trustee of the Property of Chicago, Milwaukee, St. Paul & Pacific Railroad
Company — Abandonment — In South Dakota, lowa and Nebraska, Docket No. AB-7 (Sub-No.
88) (ICC served May 14, 1980); In the Matter of Chicago, Milwaukee, St. Paul & Pacific
Railroad Company, No. 7-B-8999 (N.D. 111, June 9, 1980), Order No. 342A. Pursuant to an

agreement between the State and the Milwaukee Road trustee approved by the bankruptcy court

2 In this regard, Mr. Fitzgerald’s attorney, Gordon MacDougall, submitted a letter to the Board on October

31, 2005, in which he indicated that Mr. Fitzgerald “is not, at this time, in accord with BNSF’s declared intent to
dismiss its application and to convert the acquisition and operation to a series of notices of exemption.”

3 BNSF will shortly withdraw the application in Finance Docket No. 34667 and seek dismissal of that

proceeding.



on October 27, 1980, the State acquired the abandoned Core Lines from the Milwaukee Road
estate in 1981.4 See Simmons v. ICC, 697 F.2d 326, 329-30 (D.C. Cir. 1982).

The State subsequently entered into the Operating Agreement with BN under which BN
would provide rail service on the Core Lines and certain other State-owned rail lines. BN
obtained a Modified Certificate of Public Convenience and Necessity (“Modified Certificate’)
from the ICC to operate the Core Lines. Burlington Northern Railroad Company — Operations —
In the States of IA and SD, Finance Docket No. 29672 (ICC served August 17, 1981).

In June 2004, BNSF advised the State that it desired to exercise its option to purchase the
Core Lines under Article 3, Section E.2 of the Operating Agreement. Litigation in state court
over exercise of that option ensued, and ultimately an agreement between BNSF and the State
dated as of April 25, 2005, resolved a number of pending disputes and litigation between the
parties and provided for BNSF’s purchase of the Core Lines (“Settlement Agreement”). The
Settlement Agreement further provides, among other things, for the grant to the State or third
parties of certain trackage, haulage, or other access rights over rail lines owned or to be acquired
by BNSF in South Dakota.” The grant of these various trackage, haulage and access rights are
preconditions to BNSF’s purchase of the Core Lines.

There will be no change in BNSF's operations on the Core Lines. However, since the
Modified Certificate pursuant to which BNSF currently operates the Core Lines applies only to

operations over State-owned lines, BNSF’s Modified Certificate authority will no longer be valid

4 Since the Core Lines were abandoned, the Lines are no longer subject to the Board’s jurisdiction, and the

acquisition and operation of the Lines by a rail carrier (here BNSF) is subject to the prior approval requirements of
49 U.S.C. 10901 rather than those of 49 U.S.C. 11323. BNSF has therefore properly invoked the Board’s notice of
exemption procedures at 49 CFR Part 1150 Subpart D applicable to § 10901 acquisitions and operations.

5 To the extent these rights are within the STB's jurisdiction, they are or will be the subject of various

notices of exemption being filed concurrently or subsequent to this Notice of Exemption.



once it acquires the Core Lines. Accordingly, this Notice of Exemption also seeks authority to
continue to operate the Core Lines as well. Once it has acquired the Core Lines, BNSF will
notify the appropriate parties that it will cease providing service under the Modified Certificate
but will continue providing service pursuant to this Notice of Exemption.

This acquisition will have no impact on rail labor. BNSF has been the common carrier
on the Core Lines since 1981, and operations by the Milwaukee Road had ceased well before
BNSF resumed service. BNSF’s operations over the Core Lines will not change as a result of
taking legal title. As a result, no employees will be adversely affected by this exemption.

Correspondence concerning this proceeding should be directed to the person below:

Adrian L. Steel, Jr.
Mayer, Brown, Rowe & Maw LLP

1909 K Street, NW
Washington, DC 20006-1101

I certify that the acquisition is not a transaction requiring the preparation of either an

Environmental Report or a Historic Report under 49 C.F.R. § 1105.6(c)(2)(i) and § 1105.8(b)(1).

Respectfully submit
frven IO, &G/

Adrian L. Steel, Jr.

Robert M. Jenkins III

Mayer, Brown, Rowe & Maw LLP
1909 K Street, NW

Washington, DC 20006-1101
(202) 263-3237 - Telephone

(202) 263-5237 - Fax




SURFACE TRANSPORTATION BOARD

Notice of Exemption
STB Finance Docket No. 34794

BNSF RAILWAY COMPANY
— ACQUISITION AND OPERATION EXEMPTION -
STATE OF SOUTH DAKOTA

BNSF Railway Company ("BNSF") has filed a notice of exemption to acquire and
operate certain railroad lines owned by the State of South Dakota (“State”) as described in a July
10, 1986 Operating Agreement between BNSF’s predecessor and the State. These lines include
principally the lines from Milepost 777.0 near Aberdeen, South Dakota to Milepost 650.6 near
Mitchell, South Dakota; from Milepost 518.9 near Sioux City, lowa to Milepost 649.7 near
Mitchell, South Dakota; from Milepost 293.1 near Canton, South Dakota to Milepost 650.6 near
Mitchell, South Dakota; from Milepost 74.1 to Milepost 68.8 in Sioux Falls, South Dakota; from
Milepost 68.8 near Sioux Falls, South Dakota to Milepost 49.4 near Canton, South Dakota; and
from Milepost 511.9 to Milepost 518.9 in Sioux City, lowa.

The acquisition authority will be effective on December 6, 2005, and operations under
this exemption will begin on or after that date.

This notice is filed under 49 C.F.R. §§ 1150.31 et seq. If the notice contains false or
misleading information, the exemption is void ab initio. Petitions to revoke the exemption under
49 U.S.C. 10502(d) may be filed at any time. The filing of a petition to revoke will not stay the
transaction.

Dated:

By the Board,
Vernon A. Williams,
Secretary.



VERIFICATION

THE STATE OF TEXAS  §
§

COUNTY OF TARRANT §

Sarah Whitley Bailiff being duly sworn, deposes and says that she has read the foregoing

Notice of Exemption and that the contents thereof are true and correct to the best of her

knowledge and belief.

Sarah Whitley Bailiff [/
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My Commission expires:
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OPERATING AGREEMENT
(As Amended)
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DOCKET Nuweer____ 2 22 33

OFFICE OF SECRETARY
FORT WORTH, TEXAS

CPERATING 2GREEMENT
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THE STATE OF SCOTH DAKOTA
AND

BURLINGTON NORTEERN RATLRORD COMPANY
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PREZMELE

/
TEIS AGREEMENT made and entered into this ré_fday Of\%_' 1984,

by and between Burlington Northern Railroad Company of Fort Worth, Texas, a
Delaware corporation, duly qualified to do business in the State of South
Dakota, hereinafter called "BN" or "Operator", and the State of South Dakota,
a body politic, by and through its South Dakota State Railroad Board,

hereinafter called “State". WITNESSETH:

RECTTALS

WHEREAS, the State is owner of the Rail Facilities described in Appendix
1 atta;:hed hereto and made a part hereof; and

WHEFEAS, the State and BN have entered into an Operating Agx:eément dated
December 22, 1981 in which BN agreed, inter 2lia, to become the operator of
the Rail Facilities and to provide Rail Freight Service thereover, and

pursuant to which BN has provided such Rail Freight Service; and v

WHEREAS, the State and BN desire that, upon expiration of the Operating
Agreement-dated December 22, 1981, BN shall continue to be the operator of the
Rail Facilities and provide Rail Freight Service thereover pursuant to the

terms of this Agreement.

.N:W 'iHEREFORE, in consideration of the State's permission for BN to use
its Rzil Facilities, BN's continued provision of Rail Freight Service, BN's
payment to the State in the amounts set forth in ARTICLE 3E.l. herecf, and
other goxd and valuable consideration, and upon the terms and conditions

contained hereiri, BN and the State do hereby mutually agree as follows:




ARTICLE 1 -~ DEFINITIONS

The following words and phrases shall have the following mesnings

ascribed to them:

Federal Railroad Administration (FRA). The United States of 2merica,
Department. of Transportation, Federal Railroad Administration.

FRA Class 2 Track Safety Standards. Those several applicahle definitions
of Class 2 found in 49 C.F.R. B 213, et seq,, as amended.

Interstate Commerce Commission (JOC). 'The United States of Awerica,

Interstate Commerce Commission.

Line Segment(s). The individual railroad lines listed in Appendix 1
which comprise collectively the Rail Facilities.

Maintenance. The normal and regular work required to keep the Rail
Facilities in the condition necessary to enable continued safe operations at
the Maintenance Standard established in Article 5& herein, including,‘ but not
1i1ﬁited to, tie, rail and bridge repairs, tamping and lining, surfacing,
tightening bolts, driving spikes, brush cutting and weed control and other
necessary repairs and work. Maintenance does not include the performance of

major repaairs occasioned by force majeure as defined in Article 10 herein.

.Bailﬂaniedsl. & person, corporation or other organization providing

transpcrtation by railroad.

Rail Facilities., The track, bridges, switches, and related rail bed
structures owned by the State and made available to the Operator bereunder, or

any portion thereof, as described in Appendix 1. The term “Rail Facilities®




does not include right-of-way fences, buildings (except buildings used by

Operater) overhead bridges, or industry or elevator tracks, unless otherwise

designated in Appendlx 1.

Rzil Freight Service. The service to be provided by the Operator
hereunder.

Rehzhilitation. The work, in addition to Maintenance, including capital
improvements, to improve or upgrade the condition of the Rail Facilities above
and beyond their existing condition.

Shipper(s). 2ny individual or entity utilizing the Rail Freight Service
prov'idéd by the Operator, including consigneés.

System. The Burlington Northern Railroad Company railroad system.

ARTICLE 2 — BATL, FACTI.ITIES

2. Iaacj.li.t:LDescﬂ.ption.' The State shall provide the Rail Facilities
described in Appendix 1 hereto.

B. (perational Rights. The State hereby grants and permits the Operatar
use of any and all of the State's rigbts and licenses in the Rail Facilities
owned by the State as may be necessary for the purpoée of providing Rail
Freight Service. The rights granted the Operator herein relate solely to the
provision of Rail Freight Service and 2all related activities over facilities
owned by the State, and the Operator may not use such facilities for any other
purpose without the prior written authorization of the State. Nothing in this
Article shall be construed as in any sense relieving the Operator of its

responsibilities pursuant to Article 6 hereto.




C. Administration of Rail Facilities. Notwithstanding any other
provision to this Agreement, the State shall retain sale responsibility for
the mariagement of State owned Rail Facilities and equipment, other than in
connection with provision of Rail Freight Service and all related activities.
'Ih;a State shall have the right to make such Rail Facilities available for use
by thi::d‘ parties, subject to prior approval by the Operator; provided,
however, that such use by third parties shall not materially interfere with
the provision of Rail Freight Service by Operator.

D. State Inspection. The State or its duly authorized representative,
upon reasonable notice to the Operator, shall have the right to inspect any

and all Rail Facilities for the purpose of verifying the Operator's compliance
with the terms and conditions of this Agreement.

E., Other Operations. Nothing in this Agreement shall be construed so as
to prohibit the State or any of its subdivisions from contracting separately
for operations by the Operator or by third parties over State owned trackage

not inciuded in the Rajl Facilities described in Appendix 1 hereto.
ARTICLE 3 — OPERATIONS

2. Provision of Rail Freight Service. The Opérator hereby agrees to
provide transportation of freight by railroad to and from points on the Rail
Facilities at the levels and frequencies performed by the Operator owver the
remainder of its System under similar transportation circumstances. Rates and
charges to be paid by South Dakota shippers for such service shall be
established by the Operator on the same basis as those rates and charges paid

to BN by shippers which are similarly situated.




B. Conktrol. The Operator shall be responsible for the manégement,
operation, and contrcl of the Rail Freight Service, including, but not limited
to, the provision of locomotives, cars and other eguipment, the dispatching
and scheduling of trains, employment and assigrment of crews and other
employees, publishing of transportation, accessorial a.nd demurrage rates and |
charges in appropriate tariffs, agreeing to divisions, per diem and othef '
accounting and operating agreements with otheg railroads, and the performance“

of Maintenance as provided in Article 5 hereto. The Operator will endeavor to

provide such service in an efficient manner.

C. QOperating Rules and Regulations. The Operator shall have the

exclusive authority to promulgate and adopt rules and regulations for the

operation of the Rail Freight Service.

D. Labor 2Agreemente. The Operator shall have exclusive responsibility
for the negotiation and implementation, as reguired, of labor agreements and
arrangements relative to the Operator's performance hereunder, and nothing in
this Agreement shall be construed as to give rise to any contractual or other

legal relationship between the State and any labor organization.

E. Rental Payments and Purchase Option.

"l. Rentzal Payments. BN agrees to pay rental payments to the State
for use of the Rail Facilities durincj the term of this 2greement in
accordance with the following provisions of this ARTICLE 3E.l.

(2) For all traffic originated or terminated on the Rail

Facilities during each calendar year, beginning January 1, 1987,
exclbding coal, BN will make annual rental payments egual to the
amount derived by multiplying the gross freight revenues earned

from such traffic, by the appropriate pefcentage set forth below:




For that Portion of Gross Freight Revenpe: Percentage
$20 Million and under 0%
Between $20 and $25 Million 5%
Between $25 and $30 Million 6%
In excess of $30 Million . 7%
Example
Gross freight revenue is §35 million in 1988. Payments are:

First $20 Million x 0% = 0

§5 Million X 5% = §250,000

5 Nﬁlliaq x 6% = 300,000

$5 Million x 7% = _350.,000

Total Rental Payment $900,000
For purposes of this Article, traffic which originated or
terminated on the Napa to Platte line or the Mitchell to
Chamberlain line and which was interchanged to or from the BN is

considered to be traffic which originated or terminated on the
Rail Facilities.

All rental payments shall be made by BN as soon as practicable
after BN has determined its settled revenues for the preceding year,
but in no event later than July 1 of each succeeding year.

The revenue figures hereinabove stated shall be adjusted
effective July 1. 1987 and each July 1 thereafter to recognize the
increase or decrease in the cost of labor and materizl as reflected
in the Annual Indexes of Chargeout Prices and Wage Rates (1967=100),
Series RCR, included in indexes of Railroad Material Prices amd Wage

Rates and supplements .;:cmbin&i (excluding fuel) thereto, issued by




the Association of American Railroads. In making such detemination,
indexes for the Western District shall be used. The material pPrices,
wage rates and supplements cambined (excluding fuel) index figure for
the calendar year 1985 shall be taken as the base.

2o _thm_to_ﬂmchasa_sauacmms BN shall have the option to
purchase the entire Rail Facilities, which for purposes of this
section includes right-of-way fences, buildings not used by the
Operator, overhead bridges, and industry and elevator tracks, at any
time dﬁring the term of this Agreement, provided that, at such time,
BN is not in default hereunder. BN may elect to purchase the entire
Rail Facilities by paying to the State an amount equal to the
purchase price, which the State paid to the Chicago, Milwaukee, St.
Paul & Pacific Railroad Company for the rail facilities plus any
state funds’ that were used for Rehabilitation of the Rail Facilities.
Federal funds used in the Rehabilitation of said Rail Facilities
shall not be considered in determining purchase price.

If BN exercises its option to purchase the Rail Facilities
pursuant to this Article, the BN purchase of the Rail Facilities is
subject to any encumbrances against the property except that the
State shall warrant that no encumbrances exist which would deprive BN
of use and enjoyment of the Rail Facilities as a railroad. If the BN
exercises its option to purchase the Rail Facilities pursuant to this
ARTICLE 3E.2., BN agrees that it will provide Rail Freight Service on
the Rail Facilities for a pericd of not less than ten (10) years
following BN's purchase thereof. Provided, however, nothing

contained herein shall preclude BN fram discontinuing rail service
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over any Line Segment or Segments, or fram permitting third party use
thereof. '

The Sf.ate further agrees that, if the Rail Facilities are
purchased by BN, the State will use its best efforts to secure an
exemption for BN fram railroad taxes levied by the State of South
Dakota on the Rail Facilities for a pericd of five (5) years after
the purchase is finalized.

¥, Service on Mitchell to Chamberlain Tiine Segment. BN shall provide
Rail Freight Service over that portion of the Canton to Chamberlain Line
Segment between Mitchell and Chamberlain, South Dakota, through December 31,
1986, and after that—datetie Tine—Segment—between Mitchell and Chamberlain
shall no longer be considered a part of the Rail Facilities and BN shall have
no responsibility as Operator to provide Rail Freight Service thereover. any
termination of Rail Freight Service on the Mitchéll to Chamberlain Line
Segment shall be accamplished in accordance with the laws and Interstate
Commerce Commission regulations applicable thereto, and shall in no way modify
the Operator's obligation to provide Rail Freight Service over the remaining
Rail Facilities pursuant to this Agreement, which obligation shall continue in

full force and effect.

ARTICLE 4 ~ ADDITIONS T0 RATT, FACTLITY

A. Additions to the R=il Facilities. The State hereby grants to

Operator the right to make such Additions to the Rail Facilities as Operator
may rejuire to perform the Rail Freight Service, at Operator's socle expense,
unless otherwise mutually agreed. The term "2Addition(s)" as used herein shall
mean capital improvements which are in addition to the Rail Facilities.

Operator shall own and have the right to remove any of said Additions which




can be removed without causing the Rail Facilities to be less serviceable than

before said Addition was made. Those Rdditions which cannot be removed
without causing the Rail Facilities to be less serviceable than before said

A3dition was made shall become the property of the State and a part of the
Rail Facilities.

ARTICLE & — MAINTENANCE

A. Maintenance Standard. The State shall have no obligation to perform
any Maintenance of the Rail Facilities. Operator shall be obligated to

perform Maintenance of the Reil Facilities in accordance with FRA Class 2
Track Safety Standards.

B. Responsibility. The Operator ehall be responsible for the
performance of Maintenance required to keep the Mzintenance Standard contained
in Article 5A in effect. Operator acknowledges the assigrment to it of
responsibility for purposes of compliance with 49 C.F.R. & 213, et sag. and
shall corduct routine inspections of the Rail Facilities in accordance with 49
C.F.R. 8 213, et seg. for the term of this Agreement. Maintenance performed

by the Operator pursuant to this Article shall not materially interfere with

Rail Freight Service.

C. State Remedies. Should the State determine that the Operator is in
default of its obligations under this Article, the State shall provide the
Operator with notice of such default pursuant to Article 12 hereto. In the
event that the Operator fails to cure such default to the satisfaction and

acceptance of the State within thirty (30) days of receipt of such notice, the




State shall have the right to terminate this Agreement and enter upon the Rail

Facilities. The exercise of such 'right shall not impair any other rights of

the State for default in law or eguity.

2. _Lag_s_tmmsemai The Operator shall keep fully informed of all
Federal and State laws, all lccal laws, ordinances and regulations,
injunctions and all final orders ard decrees of bodies of tribunals having any
jurisdiction or authority, which in any way affect the performance of this
Agreement, including without limitation any laws, ordinances, regulations,
orders:, or decrees identified herein. The Operator shall at all times observe
and comply with all such laws, orainénces, regulations, and all final orders
and decrees, and shall protect, hold hamless and indemnify the State and its
representatives against any claim or liability arising fram or based on the
violation of any such law, ordinance, regulation, injunction, or final order

or decree, whether by the Operator or its employees, agents, or

subcontractors.

B, Permits, Licenses, and Taxes. The Operator shall procure all permits
and licenses, obtain any and all necessary safety waivers, pay all charges,
fees, and taxes; and give all notices necessary and incidental to the due and
lawful prosecution of this Agreement; provided, however, that the Operator
shall be exempt, pursuant to SDCL 10-28-24 (S.B. 236, Section 13,

March 7, 1968l) , from railroad taxes levied by the State of South Dakota. The
Operator shall defend, indemnify and hold harmless the State and its

representatives fram any liability resulting from the Operator's, or its




vendors' or subcontractors', failure to make timely payment of, or to pay, any

such items or similar items, or failure to canply with the ;eporting, return
or other procedural requirements with respect to their payment. Any interest,

penal ties, or other liabilities arising fram such failure shall be solely for

the Operator's account. .

C. Public Convenience and Safety. The Operator shall at all times
conduct operations in connection with performance of Rail Freight Service so
as to ensure the safety and protection of the general public, residents along
the Rail Facilities and their property. Operator shall be responsible for
paintaining the facilities included in each Line Segment in safe working
condition, except to the extent that applicable law places this resbonsibi_lity
on any governmental authority, and shzll comply with all laws, ordinances,
rules, regulztions, f£inal orders and decrees applicable to such facilities.
Operator shall provide upgrading of such facilities, or new or additional
facilities, as may be reguired by apprcpiiate goverrmental authority, to the
same extent provided by Operator over the remainder of its System under
similar transportation circumstances. Nothing herein shall be construed as
prohibiting or estopping the Operator from contesting in good faith any such

laws, ordinances, rules, regulations, or final orders and decrees applicable

to such facilities.

D. Lisbility of the Operator. The Operator shall indemnify, hold
harmless, and protect the State, its subdivisions and representatives, their
officers, employees, successors, and ascigns, fram all suits, actions, or
claims of a.ny character brought bscause of any injuries or damages received or

sustained by any person, persons or property, including State owned property,



on account of any negligent act, omission, neglect, or misconduct of the
Operator, its representatives, officers, employees, agents, or subcontractors;
or because of any claims or amounts recovered from any infringements of
patent, trademark or copyright, or fram any claims or amounts arising or
recovered under any “Workmen's Campensation Act®, comparable law, or any ofher
law, ordinance, or order or decree; or from any liens or claims for which the
State might be or became liable, or to which the State's property might be or
become subject, which are chargeahle to the Operator or any of its
subcontractors, representatives, officers, employees or agents, except any
liens imposed on the State's property by the Federal Govermment arising fram
the use of Federal monies for Rehabilitation of the Rail Facilities. The

Operator shall have and maintain. ajequate insurance to fulfill its obligations
under this Article.

E. Persopal Lishility of Public Officials. In carrying out any of the
provisions of this Agreement, or in exercising any power or authority granted
to them by or within the scope of the BAgreement, there shall be no liability
upon any anployées of the State, or their authorized representatives, either
personally or as officials of the State, it being understood that in all sich

matters they act solely as agents and representatives of the State.

F. Assigmment. Neither party shall assign its rights or delegate its
duties under this Agreement or any part thereof except as provided in Article
6G.

G. Subcontracks. With the prior written approval of the State, which
approval shail not be unreasonably withheld, the Operator shall have the



right, so long as'it is not in default hereunder, to enter into subcontracts
for the performance of all or a portion of its agreements, duties amd

obligations under this Agreement. Any.such subcontract (i) shall be in
accordance with ‘all applicable laws and regulations, including those of the
Interstate Commerce Cammission; (ii) shall not conflict with any term or
provision of this Agreement; (iii) shall in no way affect the State's rights
under this Agreement and, under the express terms of the subcontract, the
rights of the subcontractor shall be subject and subordinate to the terms of,
and the rights of the State under, this Agreement; and (iv) the period of any
such subcontract (including any option by the subcontractor to extend such
period) shall be for a period not longer than the term of this Agreement. No
subcontract permitted by this Article 6G shall affect or reduce any of the
obligations of the Operator hereunder ar relieve or release the Operator from
such obligations, or create any contractual relationship between the State and
any subccntractor or labor organization, and this Agreement and all
obligations of the_ Operator hereunder shall continue in full force and effect
as the obligations of a principal and not those of a surety.

H. -Zmendment. No term or provision of this Agreement may be changed,
waived, discharged or terminated, except by an instrument in writing signed by
the party against which the enforcement of the change, waiver, discharge or
termination is sought; provided, however, that when an emergency situation
arises, changes in this Agreement may be made orally by authorized

representatives of both parties by mutual agreement subject to immediate

confirmation by telegram or other delivered writing.




I. Governing Law. Except as expressly provided herein, this- Agreement
shall be governed in all respects by the law of the State of South Dakota, and
any recourse hall be to the State Courts of the State of South Dakota,
provided, however, that if the State Courts do not have subject ﬁatter

jurisdiction over an issue, recourse may be had to a Federal Court located in
South Dakota.

J. Copduct Pending Dispnte, In the event of any dispute between the
State and the Operator arising out of, or relating to, the performance of this
Zgreement, which dispute is the subject of an action brought in good faifh by
any pa"rty hereto, as provided in Article 6I of this Agreement, Rail Freight
Service ard any and all other obligations of the Operator and of the State
hereunder shall be performed in the manner they were performed prior to the
bringing of such action, pending final determination of such action by the
Court, and the expiration of the tJ.me for any appeal, or the deteminat;ion of

any such appeal, if taken.
ARTICLE 7 - RECORDS AND RFPORTS

A. Records. The Operator shall maintain records of operations and
activities conducted pursuant to this Agreement to the same extent and in the

same form and detail as those normally maintained by the Operator with respect

to other identifiable portions of its System.

B. JState Inspection. Upon reasonable notice, the Operator shall allow
the State or its avthorized representatives to inspect the operations and
activities of .the Operator pursuant to this Agreement, arnd to examine
applicable records of the Operator at BN's principal place of business during

normal business hours, for the purpose of verifying the Operator's compliance




with the terms and conditions of this Agreement and the amount of traffic
moved ly the Operator over the Rail Facilities and the gross freight revenues
earned therefram; provided, however, that the Operator may refuse the State or
its representatives access to records which the Operator is required to keep
confidential 'puréuant to the express terms of any law, ordinance, decree or

regulation of any governmental authority with jurisdiction over the Operatar.

C. State Responsibility for Records. The State, as owner of the Rail
Facilities, shall be responsible for all records relating to track
construction agreements, property acguisition agzeanénts, track leases,

property leases and all other property related transactions respecting the
Rail Facilities. The State shall provide BN with notice of each such
transaction. The State agrees to insert provisions in each agreement between
the State and an industry or elevator to the effect that said industry or
elevator will hold the State and BN harmless for liability occurring as a
result of BN rail operation over the leased facilities, such provisions to be
as protective to the State and BN as those provisions contained in BN's

standard form of similar type of agreement, appended hereto as Appendix 2.

A. Term. This Agreement shall be in effect fram Julv 1. 1986, until
July 1, 2001, provided, however, that this Agreement may be terminated in

accordance with the provisions of Article 8.B or Article S.

B. QOptional Termination. Either the Operator or the State may terminate

this Agreement after five (5) years from the Effective Date hereof, bv

3

notiying the other party of its intent to do so by certified mail at least one

hundred eighty (180) days prior to the end of five years of operations



hereunder, and such termination shall be without cost or liability to either
party. |
Either the Operator or the State may terminate this Agreement after ten
(10) years fram the Effective Date hereof, by notifying Ehe other party of. its
intent tc do so by certified mail at least one hundred eighty (180) days prior
to the end of ten years of operations hereunder, and such termination shall be

without cost or liability to either party.

ARTICLE 9 — TERMINATION

A. Termination For Fanlt. Subject to Article 6J hereto, should either
the Op:erator or the State substantially fail to perform their obligations
under this Agreement, and continue in such default for a period of sixty (60)
days, the party not in default shall have the right at its option, after first
giving thirty (30) days' written notice thereof by certified mail toithe party
in default, and notwithstanding any waiver_ by the party giving notice of any
prior breach thereof, to terminate this Agreement. The exerc;ise of such right
shall not impair any other rights of the terminating party under this
Agreement: or any rights of action against the defaulting party for the
recovery of damages. For purposes of this provision, a substantial failure to
perform on the part of the Operator shall be deemed to include, but shall not
be limited to, the insolvency of the Operator, appointment of a receiver of
any part of the property of the Operator, any assigrment by the Operator for
the beneiit of creditors, the filing of a petition in bankruptcy or insclvency
laws or any laws relating to the relief of debtors or readjustment of
indebtedness, by or against the Operator, or the attachment or distraint of

any of the assets of the Operator at any time pursuant to any court order or

other legal process.



B. Temination bv Goverrmentzl Action. In the event that a final order
or decree of a goverrmental authority or Court is rendered which requires, or
would require if applied to Opérator, BN to adopt or implement labor
agreements or arrangements, with respect to compensation, rules governing
working conditions, and fringe benefits, including protective arrangements,
which are significantly different fram, and inconsistent with, any existing
agreements or arrangements presently in effect on the Rail Facilities, and
which are J.mposed solely on account of and with respect to its performance of
this Agreement, the Operator shall have the right, at its option, to terminate
this Agreement by notifying the State of its intent to do so by certified mail
thirty (30) days after the time for any appeal of such order has expired, or
the determination of any such appeai, if taken, and such termination shall be

effective on the sixtieth day following receipt of such notice by the State.

C. Termination Vpon Purchase By Operator. This Agreement shall
terminate upon the execution by the State and Operator of a purchase agreement
in which the Operator exercises its option to purchase the entire Rail
Facilities and accampanying fences, buildings, bridges, and tracks parsuant to
ARTICLE 3E.2. of this Agreement.

ARTICLE 10 - FORCE MEJFURE

2. Force Maisure. The parties will be excused fram performance of any
of their respective obligations hereunder where such performance is prevented
by any event beyond their respective control, and which is without the fault
or negligence of either party, which shall include, without limitation, any
actions of any federal, State or lccal agency or instrumentality; acts of God;

strikes or other labor troubles; explosions; fires, or vandalism; prowided,




however, that actions of the State shall not excuse the State fram performance

of its obligations hereunder.

A, The Operator. The Operator represents and warrants as of the
Effective Date of this 2greement the following:

l. The Operator is a corporation duly organized in the State of
Delaware, and validly existing and in good standing under the laws of
the State of South Dakota, and is duly qualified to do business in
each jurisdiction where the utilization of Railroad Facilities

requires such qualification;

2. The Operator has the full power and authority to enter into this
?greentent and to carry out the functions which it shall have

undertaken in this Agreement;

3. All corporate and other proceedings required to be taken by or on
the part of the Operator to authorize the Operator' to enter into this

Agreement and perform the Rail Freight Service shall have been or
will be duly taken; and

4. The execution of this Agreement and the provision of Rail Freight
Service will not violate any statute, rule, regulation, order, writ,

injunction or decree of any court, administrative agency or

goverrmmental body.




B, The State. The State represents and warrants the following:

1. ‘The State has been granted, by its legislature, the power and
authority to enter into this Agreement and to carry out its

obligations under this Agreement;

2. The entering into and performance of this Agreement on the part
of the State does not vioclate any statute, rule, regulation, order,

writ, injunction or decree of any court, administrative agency or .

governmental body;

3. The State has duly ard validly acguired the rights to use the
Rail Facilities and has made those rights available to the Operator;
and

4, There exist no legally binding restrictions on use of the Rail
Facilities which would preclude performance of this Agreement by the
Operator; provided, -however, that this Agreement shall be subject to

existing trackage rights approved by the ICC.
ARTICTLE 12 = NOTICES

A, Notices. Except as expressly provided otherwise, all notices or
other communications hereunder shall be in writing and shall be deemed duly
given, if delivered in person or by certified or registered mail, return
receipt reguested, first-class, postage prepzid to the person specified herein
as entitled to receive such notice, or to their duly authorized

representative, unless notice of a change of address is given pursuant to the

provisions of this Article.



For the State: Director} Division of Railroads
Department of Transportation

State of South Dakota
Pierre, South Dakota 57503_.
For the Operator: Vice President, Twin Cities Region

Burlington Northern Railroad Campany

176 East Fifth Street

St. Paul, Minnesota 55101

cc: Senior Vice President
Regional Operations - East
Burlington Northern Railroad Co.
9401 Indian Creek Parkway
Overland Park, Kansas 66210

The dafte of any such notice shall be the date of delivery as prescribed by

this Aq:ticle.

2, References to Articles. All references to articles or sections
include &1l subarticles or subsections under the Article referenced, and

references to subarticles similarly include references to sub-subarticles.

B. Referenced Stardards. All references specified by the number,
symbol, or title of a referenced standard shall comply with the latest edition
or revision thereof and all amendments and supplements thereto in effect on
the effective date of this Pgreement, except where a particular issue is
indicated. Municipality, utility and railroad standards shall govern except

as otherviise provided herein.

C. Severability. 1In the event any article, section, subarticle,
paragraph, sentence, clause, or phrase contained herein shall be determined,
declared, or adjudged invelid, illegal, unconstitutional, or otherwise
unenforceable, such determination, declaration, or aijudication shall in no

manner affect the other articles, sections, subarticles, paragraphs,



sentences, clauses, or phrases of this Agreement, which shall remain in full
force and effect as if the article, section, subarticle,- paragraph, sentence,
clanse, or phrase declared, determined, or adjudged invalid, illegal,
unconstitutional or otherwise unenforceable was not originally a part thereaf,
prov ided, hmevér, that. if the foregoing determination, declaration, or
adjudication results in a material detriment to either party, under the terms
of this Agreement, that party may, upon thirty (30) days written notice to the

other party, terminate this Agreement without incurring further liability.

D. Effect of Headings. The headings and titles to provisions contained
herein are for convenience only, and shall not be deemed to modify or affect
the rights and duties of the parties to this Agreement.

E, Entire Agreement. This Agreement and the Appendices attached hereto
represent the entire agreement between the parties, and all previous

camunications, understandings, or agreements between the parties are hereby

sbrogated and withdrawn except as provided herein.



IN WITNESS WHERECF, the parties hereto have caused this 2greement to be

executed arnd attested by their duly authorized officers on the date and year

first above written.

BURLINGTON NORTHERN

ATTEST: RATLROAD COMPANY
Vice Pres:.dent
(SEAL)

APPROVED AS TO LEGAL FORM

B}é/

Assistint Attopfley General

STATE CF SCUTH DAROTA

DeoB. Ntly

Chairman, South Dakota State
Railroad Board

2,

Governor







"2BERCEEN TO MTITCHELL

Camencing  at the North line of the Ni 1/4 of the NA 1/4 of Section 25, and

th? NE 1/4 of the NE 1/4 of Section 26, Township 123 North, Range 64 West of

the 5th P.M., also known as Milepost 777.0 and additionally known as Railroad

Engineer's Survey Station Number 105+40.2N and additionally known as Melgaard

Road end exte:ﬁ;'.ng in a Southerly direction a distance of approximately 126.4

miles in and through the Counties of Brown, Spink, Beadle, Jerauld, Sanborn

and Davison and terminating at the intersection with the Canton to Mitchell

Lie in the N¥ 1/4 of Section 21, Township 103 North, Range 60 West of the

5th -P.M.,. also known as Milepost 650.6, and additionally known as Railroad

Enginger's Survey Station Number 6434408 containing a gross area of 2,055

acrés, mor® or less, all of which is more particularly described on those

certain gight of way and track maps designated v.S.D. 11/ 1 through 32, in-.
clusive, and on station maps V.S.D. 11/ &§3 (Wamer); V.S.D. 11/ s4

(Duxbury); V.S5.D. 11/ 55 (Mellette); V.S.D. 11/ S8 (Ashton); V.S.D. 11/

510 (Recfield); V.S.D. 11/ 5-13 (Tulare); V:iS.D. 11/ S-14 (Spottswood);

v.s.D. 1}/ S15 (Bonilla); V.S.D. 11/ S19 (Wolsey); V.S.D. 1.:1,/ s-21
(Virgil); V.S.D. 11/ S-23 (Alpena); V.5.D. 11/ 5-25 (Woonsocket); V.S.D. 11/
527 (Cuthbert); V.S.D. 11/ 5-29 (Letcher); and V.S.D. 11/ S-30 (Loamis); all
of which are included herein and made a part hereof by reference, The
aforenentioned is subject to the following pre-existing leases:

PAGE 1




B. Temination by Govermmental Action. In the event that a final order
or decree of a goverrmental authority or Court is rendered which requires, or
would reguire if applied to Opérator, BN to adopt or implement labor
agreements or arrangements, with respect to compensation, rules governing
working conditions, and-fringe benefits, including protective arrangements,
which are significantly different fram, and inconsistent with, any existing
agreements or arrangements presently in effect on the Rail Facilities, and
which are J.mposed solely on account of and with respect to its performance of
this Agreement, the Operator shall have the right, at its option, to terminate
this Agreement by notifying the State of its intent to do so by certified mail
thirty (30) days after the time for any appeal of such order has expired, or
the determination of any such appeai, if taken, and such termination shall be

effective on the sixtieth day following receipt of such notice by the State.

C. Termination Upon Purchase By Operator. This Agreement shall
terminate upon the execution by the State and Operator of a purchase agreement
in which the Operator exercises its option to purchase the entire Rail
Facilities and accampanying fences, buildings, bridges, and tracks pursuant to
ARTICLE 3E.2. of this Agreement.

ARTICLE 1.0 - FORCE MEJFURE

2. Force Majepre. The parties will be excused from performance of any
of their respective obligations hereunder where such performance is prevented
by any event beyond their respective control, and which is without the fault
or negligence of either party, which shall include, without limitation, any
actions of any federal, State or local agency or instrumentality; acts of Gaod;

strikes or other labor troubles; explosions; fires, or vandalism; prow ided,




LEASES OF RECORD BY STATE OF SOUTH MTALEASEMER

STATICN

Aberceen 290,281,1157

warner €95,897,917,1196,1201,TE112

Duxbury 1063

Mellet:te 2% ,898,1011,T63

Ashton 300,301

Redf ield 636,676,1083,1133,T162

Tulare 308,310,1070,T161

Bonilla 934,970 ”

Wolsey 808,815,918,1001

Alpenza 936,985,1047,1084,1134

Woonsocket 328,785,931,986,1039,1079,1098,1135,T156
Letcher 337,669,670,677,TE110

Loanis 694,850,815

VMitchell 480,794,795,854,855,926,1038,1092,1160,125

T204,T205




NORTH SIQUX CITY TO MTTCHELL

cammencing at the Iowa-South Dakota border located at the centerline of the
Big Sioux I}iver in Section 14, Township 89 North, Range 48 West of the 5th

P.M., also known as Milepost 518.9, and additionally known as Railrocad

Enginieer's Survey Station Number 305+51N, and exterding in a nortlwesterly

direction a diétance of approximately 130.8 miles in and through the Counties
of Union, Clay, Yankton, Bon Hamme, Butchinson and Davison and terminating at
the intersection with Canton to Mitchell Line in the NE 1/4 of the S¥ 1/4 of
Section 22, Township 103 North, Range 60 West of the 5th P.M., also known as
Milepost 649.7, and additionally known as Railrcad Engineer's Survey Station

Number O0+00, containing a gross area of 1801.8 acres, more or less, all of

which is more particularly described on those certain right of way and track
mas designated V.S.D. 21/ 8 and 9; V.S.D. 22/ 1 through 22, inclusive;
v.S.D. 223/ 1 through 12, inclusive, and on station maps V.S.D. 21/ S8
(Scotlard); V.S.D. 22/ 5-la, 5-1b (West Yard);
v.S8.D. 22/ &2 (Jefferson); V.S.D.

V.8.D. 22/ S-1lc (McCook);

22/ s-4 (Elk Point); V.S.D. 22/ S-6

(Burbank); V.S.D. 22/ S-8a, S-8b (Vemillion); V.S.D. 22/ 510 (Meckling);

V.S.D. 23/ §12 (Gayville); V.S.D. 22/ S-13 (Fullerville); V.S.D. 22/ S-1l4a,

S-14b, S-15, S-22 (Yankton); V.S.D. 22/ &§-17 (Utica); V.S.D. 22/ S-18

(Lesterville); V.S.D. 22/ S5-20 (Plumb); V.S.D. 228/ 5-2 (Kaylor); V.S.D. 223/
S-4 (Tripp); V.S:D. 222/ 55 (Beardsley); V.S.D. 228/ S-7 (Parkston); V.S.D.
223/ 5-8 (Dimock); and V.S.D. 223/ §-9 (Ethan), all of which are included
herein and made a part hereof by reference. -

The aforenentioned is subject to
the following pre—existing leases:



e

STAT.ION LEASES OF RECORD BY STATE OF SOUTH DARDTA mE NUMBER

Ethan 412,678,766,804,1090

Dimock 753,T113

Parkston 514,515,884,908,988,1000,1069 ,iO76,1093 11156,1182
T14,T115,T116,T117

Beardsley 357,790,T118

'I‘rip;? 796 ,929,938,951,1002,1099,1153,1154,1169,T.72,T1 20

Kaylor 924,}96 3,1042,1107, 7121

scotl.and 768,769,774,852,853,867,900,932,953 ;;'1104,1159
1175,1197,1257,122,T177

Lesterville 849,1031,1165

Yankt.on 581,585,647,652,698,752,771,799,907 ,1143,1176,
1209,1216,T126

Fullerville 846

Gayville 800,964,1200

Meckling 464,465,466,1190

PACE 4




STATION LEASES OF RECDRD BY STATE OF SOUTH DAROTA LEASE NUMBER |
vermillion o 630,679,818,952,961,998,1016,1027,T175

Burbank 1012

Elk Point .. | 402,403,950,1057,1074

Jefferson o 922,1233

West Yard 683,797,1024,1127

DR ©




CANTON TO MITCHELL

Commencing east of Canton, located 285 feet east of the west 1ine of the SW
1/4 of the SE 1/4 of Section 18_, Township 98 North, Range 48 West of the 5th

P.M., also known as Milepost 293.1, and additionally known as Railroad
Engineer's Survey Station Number 6588+96, and extending in a'Westerly direc-
tion a distance of approximately Bl1.50 miles in and thtough the Comnties of
Lincoln, Turner, Butchinson, McCook, Hanson and Davison and temminating at
the intersection with the Aberdeen to Mitchell line in the NA 1/4 of Section
21, Township 103 North, Range 60 West of the 5th P.M., also known as Milepost
650.6, and additionmally known as Railroad Engineer's Survey Station Number
2861-{1)0, containing a gross area of 1,403 acres, more or less, and also in-
cludi'ng the western leg of the west wye at Canton also known as Milepost
295.3 and additionally known as Railroad Engineer's Survey Stétion €707+92,
and extending in a northerly direction to Milepost 50.5, also known as
Railroad Engineer's Survey Station 3512+88 oonn"e"cting with the Sioux Falls to
Canton line, all of which is more particularly described on right of way and
track naps designated V.S.D. 1S/ 1 through 21b, inclusive, and on station

maps V.S.D. 19/ S-la, &1b (Canton); V.S.D. 19/ 54 (Worthing); V.S.D. 19/

5-5 (Lennox); V.S.D. 19/ S-6 (Chancellor); V.S.D. 19/ S8 (Parker); v.s.D.
19/ 5-10 (Marion); V.S.D. 19/ §-12 (Dolton); V.S.D. 19/ S-14 (Bridgewater);

V.5.D. 18/ S-16 (Emery); V.S.D. 19/ S-18 (Alexandria); V.S.D. 19/ 5~19

(Burton); and V.S.D. 19/ s-2la, S-21b (Mitchell), all of which are included

herein and made a part hereof by reference. The aforementioned is subject to

the following pre-existing leases:

DA &




STATION

LEASES OF RECDRD BY STATE OF SOUTH DAKOTA LEASE NUMBER

Ccanton 237,238,870,871,8%4,913,914,977,1028,1072,1129
1222,7201,T202,T203

worthing élé,QSS ,1078,T130

Lennox 436,438,773,974,1091,1198,1199

Chancellor 957,1013,1054,1089,1162,1255,T133,T134,T210

Parker 899,901,1106,1167,1194,1205,T135

Marion 449,650,666,767,865,883,90§,935,1050,1060,1075
1095,1117,1136,1137,1139 ,iIZ.L40 £1166,1193,T136

Dolton 876,113

Bridgewater 1035,1036,1065,1087,1141,1172,1195,T139,T140,TL94

Emery 409,705,857 ,}965 ,»1189,1202,1251 ,TE141,T143

Alexandria 352,653,971,1122,1171,T144,T1 45,T1 46

Mitchell

101,482,685,752,814,962,968,1032,1045,1049,1150,
1207,1212,1218,1219,T207




SIOUX FALIS

ca{ummcing at the North Line of the Ni 1/4 of the NW 1/4 of Section 33,
Tovnship 102 North, Range 49 West Gf the 5th P.M., also known as Milepost
74,1, and additionally known as Railroad Engineer's Survey Station Number
6807-+96, and extending in a Southerly direction a distance of approximately
5.3 miles in Minnehaha County to a point of termination at the South line of
the SV 1/4 of the NE 1/4 of Section 22, Township 101 North, Range 49 West of
the 5th P.M., also known as Milepost 68.8 and additionally known as Railrcad
Engireer's Survey Station Number 4478+79, ocontaining a gross area of 72
acres, more or less, and also including the connecting track to and the lead
track’ in the Sioux Enpire Industrial Park which begins at Milepost 73.8, also
known as Railroad Survey Station Number 6822+32 and extending a distance of
4,505 feet, which includes Tract 2 of Block Eleven of the Sioux Empire
Develorment Park One Addition and Tract R-1 of the Sioux Empire Development
park Two Addition to the City of Sioux Falls, all of which is more mr—
ticularly described on right of way and track maps designated V.S.D. 17/ 8
and 9 on station maps V.S.D. 17/ S8, S-%9a, 9% and S-9c (sioux Falls), all
of whicn are included herein and made a part hereof by reference. Excepting
therefrom that portion of the S 1/2 of the N 1/4 of Section 16, Township 101
North, Range 49 West of the 5th P.M. lying East of Phillips Avenue-, north of
6th Street and soutlwesterly of a line 25 reet soutlwesterly of and pérall&l

to the centerline of the main track, being the =site of the Chicago,

Milwaukee, St. Paul and Pacific Railroad Company's depot and £reight house

facility. . The a&aforementioned is subject to the following pre—existing

leases:
STATION LEASES OF RECORD BY STATE OF SCUTH DAKOTA LEASE NUMBER
Sioux Falls 245,757 ,895,1058,1080,1101

PALE R




STOUX FALLS TO_CANTON |

Cammencing at a point on the North line of the N 1/4 of the SE 1/4 of
section 22, Township 101 North, Range 49 West of the 5th P.M., also known as
Milepost 68.8 and additionzlly known as Railroad Engineer's Survey Station
Number 4478+79, and extending in a Southerly direction a distance of ap-
proximately 18.7 miles in and through the Counties of Minnehaha and Linooln
to a point of termination at the intersection with the Canton to Elk Point
line in the NE 1/4 of the Ni 1/4 of Section 24, Township 98 North, Range 49
west of the 5th P.M., alsc known as Milepost 49.4, and additionally known as
Railroad Bnginee;'s Survey Station Number 97+08.5, containing a gross area of
243 acres, more or less, all of v;hich is more marticularly described on those
right ©f way and track maps Gesignated V.S.D. 17/ 9 through 14, inclusive,
and on station maps V.S8.D. 17/ S-11 (Harrisburg); and V.S.D. 17/ S-14
(Canton); all. of which are included herein and made a part hereof by

reference. The aforementioned is subject to the following pre-existing

leases:

STATION LEASES OF REQORD BY STATE OF SQUTH DRAKOTA LEASE NUMBER
canton 238,980,1026,1040,1102,1238,T200

Harriscurg 759 ,941 »1120,1131,T211




SIOUX CITY LINE

cammencing with the intersection with the West Line of Charles Street in the
SE 1/4 of Section 27, Township 98 North, Range 47 West of the 5th P.M., in
the City of Sioux City, Woodbury County, Iowa, also known as Milepost 511.90,
and additionally known as Railroad Engineer's Survey Station Number 74+13.7
and ext;eming' in a 'westerly direction through Woodbury Oounty to the
Jowa-South Dakota border, locatéd at the centerline of the Big Sioux River in
section 14, Township 89 North, Range 48 West of the 5th P.M., also known as
milepost 518.9, and additionally known as Railroad Engineer's Survey Station

Number 295+61S, containing a gross area of 80 acres, more or less, all of
which is more particularly described on that certain right of way and track
map de:signated V. Iowa 19/ 23 and 24; and on station maps V. Iowa 19/ 5-23b,
s-23c¢, 5-23d, S-24a, S-24b and S5-24c (Sioux City) , a1l of which are included
herein and made a part hereof by reference. This line is referred to her_ein
as the "Sioux City Line". The aforementioned- is subject to the following

pre-existing leases:

STATIDON LEASES OF RECORD BY STATE OF SOUTH DAKODTA LEASE NUMBER

Sioux City 471,473,619,620,641,642,643 ,644,645,682,869,1103

PAGE 10




MITCHELL TO CHAMBERLATN

Cammencing at the iﬁtersection with the Aberdeen to Mitchell Line in the W
1/4 of Section 21, Township 103 North, Range 60 West of the 5th P.M., also
known &s Milepost 650.6 and additionzlly known as Railroad Engineer's Survey
Station Number 2861+00, and extending in a Westerly direction~ a distance of
approximately 68.8 miles in and through the Counties of Davison, Aurora and
Brule and terminating at the Easterly line of the Missouri River Bridge in
the &4 1/4 of Section Zi, Township 104 North, Range 71 West of the 5th P.M.,
also known as Milepost 442.4, and additionally known as Railroad Engineer's
survey Station Number 222+17, containing a gross area of 1,559 acres, more or
less, &ll of which is more particularly described on right of \;ray and track
maps‘: designated V.8.D. 19 /S-2la through 388, inclusive, and on station maps
V.S.D. 19/ S-2la, 5-2lb (Mitchell); V.S.D. 19/ S-23 (Betts); V.S.D. 19/5-24
(Mt. Vernon); V.S.D. 19/ $-27 (Plankinton); V.S.D. 19/ S-30 (wWhite Lake);
V.S.D. 19/ 533 (Kimball); V.S.D. 19/ 536 (Pukwama); and V.S.D. 19/ S—;38A,
S-38E (chamberlair_x) r &1 of which are included herein and made a part hereof

by reference. The aforementioned is subject to the following pre—existing

leases:

PAGE 11



'STATION

ASES OF RECORD BY STATE OF SOG4 . DAKDTA LEASE NUMRER

Betts 999

Mt. Vernon 944,T085

Plankinton 519,866,1125,1168,1235,1237

Wnite Lake 561,563,564,568,798,1048,1246

Kimbell 432,701,979,1014,1163,1164,1244

Pukweana 530,754,847,1114,1155

Chamberlain 377,378,381,382,680,681 ,‘7 88,916,921,987,993 ,994 r

1088,1183,1188,T151
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Contract Transmittal

BNSF

Burlington Northern Santa Fe

Compizve#the form and send with oniginal contract tc:
BNSF Corporate Support, Contract Records, 4828
Northeast Parkway, Fort Wodth, TX 76106-181E. See
attachad instructions for more Information.

ONLY ORIGINAL CONTRACT WITH ORIGINAL SIGNATURES ARE TO BE SUBMITTED

D MARK THIS BOX AND INCLUDE A FAX NUMBER IN THE SPACE BELOW TO REQUEST A RETURN FAX OF THIS TRANSMTTAL ONCE THE CONTRACT NUMBER 1S ASSIGNED

FORM SUBMITTED BY: PHONE NUMBER | FAX NUMBER DATE SUBMITTED
Michae! J. Galzss! §17.3524837 | 8173527218 204
DEPARTMENT LOCATION CONTRACT SIGNED BY: OFFICERCODE |
Contracts & Joint F ackiies AL Worth, TX John T. Hal Misc
[ NEWCONTRACT | DATE OF GONTRACT (mmdyyy) | EFFECTIVE DATE (i) | TERMINATION DATE {mmiddiyyyy) | REVIEW DATE (mmiddiyy)
Complsie the followirg:
) AMENDMENT ORIGINAL CONTRACT NO. ORIGINAL CONTRACT DATE (mmiddyyyy) " AMENDMENT DATE (mmvddiyyyy)
Compite he loweyg: | BN22833 071011885 08/0711991
[ GANCELLATION | ORIGINAL CONTRACT N, ORIGINAL CONTRACT DATE {mmiddlyyyy) TERMINATION DATE (mm/ddiyyyy)
Compists the ollovwing: 07012020
CONTRACT TYPE GODE | AMOUNT (TOTAL OR MAXIMUM CONSIDERATION) | FORM CONTRACT OR LAW DEPT. APPROVED (SPECIFY) | CONFIDENTIAL (Y;N)
Y
CONTRACT PARTIES (OTHER THAN BNSF)
State of South Dakot
DESCRIPTION OF THE CONTRACT

Operating Agreement between BN(SF) and the State of SD. Amendment among other items extended the term to 7/1/2020, changed the rental payment tarms, provided for the
purchase by BN(SF) of the Appleton, MN - Orionville, SD ine segmant

CONTRACT LOCATION LINE SEGMENT / MILEPOST INFORMATION
STATE cITY LINE SEG. # FROM MP # TOMP# LINE SEG # FROMMP# TOMP#
S0
DOT # FEDERAL FUNDED {YN) | FEDERAL PROJECTID# [ STATE PROJECTID #
RAILROAD PROTECTIVEE INSURANCE (Y.N) CERTIFICATE OF INSURANCE ATTACHED (Y, N/A) ‘ REFERENCE NUMBER (IF APPLICABLE) ]

BNSF BILLS OTHER PARTY? (Y.N)

IF YES, ATTACH EXTRA COPY OF
CONTRACT FOR ACCT. DISTRIBUTION

NOTE: NO OTHER DISTRIBUTION WILL |

BE MADE

€SU13009 08-00

SUBMFPEING DEPT. IS RESPONSIBLE FOR
NOTIFYING CORPORATE SUPPORT WHEN
CONTRACT IS CANCELLED.

CONTRACT NQ. (ASSIGNED BY CORPORATE SUPPORT.)

BN 22823.01
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AMENDMENT TO OPERATING AGREEMENT
BETWEEN THE STATE OF SOUTE DAKOTA AND
BURLINGTON NORTHERN RAILROAD COMPANY




EREAMBLE

This Amendment Agreement, made and entered into this

day of , 1881, by and between Burlington Northexrn
Railroad Company of .Fort Worth, Texas, a Delaware
Corporation, duly gualified to do business in the State of
South Dakota, hereinafter called "BN" or "Operator®, and the
State of South Dakota, a body politic, by and through its

Sonth Dakota State Railroad Board, hereinafter called
ngtate".

WITNZSSETE:
CITALS

WHEEREAS, the State and BN have entered into
Operating Agreement, dated July 10, 1986, hereinafter
"Operating Agreement', in which BN agreed, inter alia, to
become the Operator of the Rail Facilities and to provide

Rail Freight Service therecver, and pursuant to which BN has
provided such Rail Freight Service; and

an

WHEREAS, the State and BN desire that the Operating
Acreement be amended pursuant to ARTICLE €H. thereof.

NOW THEREFORE, 4in consideration of <the Stata's
agreement to modify the rental provisions of the Operating
Agreement and BN's performance of certain rail construction
‘and acgquisition projects, and for other good and valuable
consideration, and upon the terms and conditions contained

herein, BN and the State do hereby mutually agree to amend
the Operating Agreement as follows:

Section 1. Scope of Amendment.

BN and the State agree that the Operating Agreement
shall remain in full force and effect in all respects except

as specifically amended in the following sections of ¢this
Amendment Agreement. L

Section 2. Amendment of ARTICLE 3E.1 (Rental Payments)
of the Overating Agreement. <o

BN agrees to centinue to caleculate rental payments to
be made to the State for the use of the Rail Facilities
during the term of the Operating RAgreement in accordance
with the provisions of ARTICLE 3E.1 of the Operating

Agreement. However, the actual amount of the rental payment
will be determined in accordance with the terms of this
Section 2.



T3S B
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Aftay BN has calculatad the rshital payzens under the
formula zat Zorih in AREICLE 2E.1 cf the Oparating Agreemant
{2a2cunt Due Under Formula”), the astual rental payment SR
makes ¢o the Htate Will ba deterzined as follavst

(1) If the Ascunt Dus
$2 millien,
Tsntal,

Undar TFor=ula i3 lass than
BY will pay ¢he sgtate 100,000 an

(2) I¢ the Amount Dus Under Pormula is greatsr than
81 millien, BN will pay ths State the ekcess of
the Azzunt Due Urdar rormuls abvove $1 nillion aa
tantal, but in no event lesa than $100,008,

{3) Iz the aAacunt Dus Umder Formulx is egual %o
;:ﬁ:iiuen, BN will pay ths Btats B5100,000 as
T | RN

No later than June 1 of eschh yhar AQuring the tarm of ths
opexsting Agreepsnt, AN shall provide the Statae with notice
pusguant to ARTICIE 12 of the Cperating Agreement cf tha
Aszunt Dus Under Formula and the actual amcunt ¢f &the rental
PAYEENS due uynder this Gaction 2 including an axplanation af
ths basisz for dstermining ths revenua attriduobabls te the
Rail Facilities., BEM will centinua Te nska rantal paymants
under ths texrms of this Secticn 2 until the "Reduced Rantal
Account”, am dstarsined heraimfter, aggregetas §8 nmillion.
T™he Neducsd Rsntal, Acoount will be established begimning

wieh BX!s dugust 1, 1991, rental payment to the State and ip
intsnded to mccumulate nY Enrs than 83 nillien.

The Reduced
Rental Acgount will_ bs dateralned ae follovs:

_ ' Ancunt Credited to
SiIsuppisncs

T2 tha Amcunt fhis thndar Reduced Renthl Account
Porzils is leps than gets credited the

81 million, BN will pay the diffarsncs betvian ke
ftate 100,000 z# rental. -

-AROURE Dus Undar
. rorzula and $100,000,

If Ancunt Dus -Under Yormula Reduced Rental Aczesunt
is grester than %1 milllien, gata crsdited §1 miilianm.
Y vill pay the stata the
excess of tha '‘Amount Dus
Unday Pormula :abeve .
81 =millien as rantal, but
in ne avant lasa than
$108,000,




If the aAmount Due Under
Ferpula is equal to

81 million, BN will pay
the sState $100,000

as rental.

Reduced Rental Account
gets credited $1 million.

BM's June 1 notice te the State shall also include a
statement of the amount credited to the Reduced Rental
account for the year in question and a statement of <the
total accumulated amount credited to the Reduced Rental
Account. Rental shall continue to be determined pursuant to
this Section 2 until the State receives a notice from BN
that the total accumulated credit in the Reduced Rental
Account has reached $8 million. Upon receipt of such notice
and for the remainder of the term of +the operating
Agreement, BN shall make rental payments to the State under

the rental formula contained in the Operdting Agreement,
ARTICLE 3E.1.

Section 3. 2Amendment cf ARTICLE 4 (Additions to Rail
acilities) of the Operating Agreement

BN and the State agree to amend ARTICLE 4 of the
Operating Agreement by adding the following new Section B:

B. Acquisition of Ortonville to ~Appleton Line amnd
Additions to Certzin of the Rail Facilities .

BN agrees to use its best efforts to acquire from the
Sco Line Railroad Company a line of -rallroad between
Ccrtonville and Appleton, Minnesota, ‘at’an:estimated cost of
$900,000. Upon BN's acquisition-:ef .the Ortonville +to
Appleton line, it will rehabilitate the liné at an estimated
cost of $1,500,000. In consideration .for the State's
agreement to reduce rental for use of ;the-'Rail Facilities,
and for other good and valuable consideration, BN agrees to
rebuild the north yard in ¥itchell, ~South Daketa (at an
estimated cost of $1,037,000), relay -all rail less than
©0 pounds per yard between Mitchell and-Canton, South Dakota
(at an estimated cost of $4,556,500), and relay all rail
less than 90 pounds per yard between Mitchell, South Dakota,
and Sioux City, Iowa (at an estimated cost of $4,707,000),
in accordance with the estimates: attached as Exhibit 1
hereto. BN agrees that it will complete all five (5) of the
aforementioned rail acguisition and construction projects no
later than December 31 of the calendar year in which the
State receives notice under ARTICLE 3E.1 of the Operating
sgreement and Section 2 of this Amendment Agreenrent, stating
that the Reduced Rental Account has been credited with §8
million. If any of the aforementioned construction or
acquisition projects have not been completed by December 31
of the calendar year in which the State receives notice that
<he Reduced Rental Account has been cxredited with $s8
million, BN agrees to pay a portion of the Reduced Rental
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2ccount to the State as prmnded hereinafter. The amocunt to
be remitted to the State in the event EN has not completed
all rail construction or acquisition projects within the
required time will be calculated as follows: the estimated
cost (2s set forth in Exhibit 1 hereto) of the uncoempleted
pz cject(s), divided by $12.7 millioen (the total cost of the

rail construct:.on/accmn.s:.tlon projects) multiplied by s8
m:LlJ.J.on (the State's funding commitment). BN shall pay the
State any amount due under this paragraph no later than
March 21 of the year following the year in which the State

receives the notice that the Reduced Rental Account has been
credited with $8 million.

Between July 1, 1%91, and November 15, 1598, BN agrees
that it will complete at least one of the five (5)
construction/acquisition projects in any two (2) year periocd
in which the Reduced Rental Account has been credited with a
total of $2 million. BN and the State agree that: (1) BN
will own the Ortonville to Appleton line and all additions,
betterments and improvements on the line resulting from the
rehabilitation project; and (2) the State will own <the
additions, betterments and improvements resulting from the

rail construction projects at north yard in I-I:.tchell, on the
Mitchell to Canton line, and on the Mitchell to Sioux City
llne..- .

Sectlon 4, Anendment of ARTICLE 8 of the Operating
ement (chtract Term, Renewal a2nd Renegotiation)

BH and ‘the State agree to amend ARTICLE BA. of the
CIperatmg Agreement by extending the termination date of the
2greement: fron July 1, 2001, teo July 1, 2020, and by
cLelet:.ng the reference to ARTICLE 8B in ARTICLE 8A. BN and ..
the .State.. agree to amend ARTICLE 8B. of the Ope.rat:mg

AZgreement by deleting that section from the Operating
Agr eement in its entirety.

Sedt :.on 5. Amendment of ARTICLE 12 of the Operating
Agr eement (Notices)

BN and the State agree to =amend ARTICLE 12 of the

Operating Agreement by changing the notice provisicn for the
Operater as follows:

Vice President and General Counsel
Burl:.ngton Northern Railroad Company
3800 Continental Plaza

777 Main Street

Fort Worth, TX 76102
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Vice President, Business Development
Burlington Northern Railroad Company

176 East 5th Sstreet '
St. Paul, MN 55101

IN WITNESS WHEREOF, the parties heretec have caused this
amendment Agreement to be executed and attested by their
duly authorized officers on the date herein first-above

WIJ.L.CEI\.

ATTEST:

%R%_MM
BURLINGTON NORTHERN RATIROAD COMPANY

By \ /7/1;’(_ / QF&'—’C

‘—'.-'“'\ /. . , ./ I?

Approved jal form :

/-//2“




Ident:
LhTAN19

NONCASH OPER

CAPITAL CAPITAL  EXP OTHERS . TOTAL

LOCATION: ELK POINT TO ETHAN, SD. T

BURLINGTON NORTHERN RAILROAD ESTIMATE

oD Eee-

- -

LINE SEG,: 2001 RFA: ACCT DIV:
BEGIN MP: 535.10 AFE: STREET(S):
ENDING MP: 636,70 CLASS: 2 DOT #(8):

RELAY 25.5 MILES 85# CB INCLUDING 7 - #11 TURNOUTS WITH SH 1154 CWR
AND 7 - #11 TURNOUTS, INCLUDING 7 SETS OF SWITCH TIES AND 8400 NT BALLAST,

BN WORK AT 106.005 STATE EXPENSE CHARGED TO ACCOUNT T7Q9 -
ACCRUED ACCOUNTS RECEIVABLE; CONSTRUCTION EXPENDITURES REIMBURSABLE

5,700 MBM N SSND & TRTD HDW SW TIES

. 19117
FUNLOAD TIES' - COMPANY FORCES 049 - -
*REPLACE 35.700 MBN WD .SW TIES (71%) 9873
*WORK TRAIN SERVICE 640
2800 LF NEW 1154 BLANKS =~ STD CARB 23580
267600 LF SH 1154 CWR 1949020
300 FLD WLDS 115¢# ORGOTHRM W/HRDWR - 18900
3 N RH 411 MAN SW COMP 1454 CWR 29141
L N LH #11 MAN SW COMP 115# CWR 388581
7 NEW ¢#11 RBM FROG 115# CWR _ ‘ 38603
14 EA NEW 15' QUARD RAIL 1154 15435
7 SW-STAND(S), HTDL (RACOR 112G) 3321
7 CONM ROD(S) F/ RACOR 1126 , 652
7 TARGET(S) F/ RACOR 112G, RED 37 .
24 PR COMP JTS (NEW) 5040
600 EA TEMP JT BARS 1154 _ .
1944 EA TRACK BOLTS 1 1/8v x 6" 3049
1944 EA SPRING WASHERS 1 1/8" 566
1576 TIE PLATES, NEW 5 1/2¢ BASE _ . 63hy
157884 TIE PLTS, SH 5 1/2" BS 381323 -
896 EA CLIPS TYPE "g" B -
1666 E4 LOCK SPIKES 5/8"x7" 1050 - -
482594 EA TRK SPKS 5/8"xfu 110922 - -
113800 RAIL ANCHORS NEW 5 1/2" BASE . 103849 .
157892 ADZ PADS ‘ 3133 - ..
473676 LQD TPLGS 39789
*UNLOAD RAIG AND OTM 56196
*WORK TRAIN SERVICE 8320
*RELAY - 433800 T.F. (75%) L7415y
¥RELAY < T TURNOUTS (75%) , 12503
*pPLACE FIELD WELDS 32100
*PLACE . 25.50 MI ADZ PADS 6560
8400 "N.T, CR, ROCKX BALLAST 43659
SUNLOAD BALLAST 7810
¥SURFC, LINE & TAMP 133800 T.F. 16275
*HORK TRAIN SERVICE 23680
SUBTOTAL 3514440
OVERHEADS:
ACCOUNTING 19472
EQUIPMENT RENTAL

162265




Tdent:
LY TEWID

BURLINGTON NORTHERN RAILROAD ESTIMATE

NONCASH OPER

CAPITAL CAPITAL EXP

TOTAL ACCOUNT 709

4,563,732

OTHERS  TOTAL
BUSINESS EXPENSE 57000
LABOR ADDITIVES:

TOTAL § OTHERS
ACCOUNTING 19472 53,09% 10338
CAPITAL:
W/s 616420 54,448 335579
TYE 22640 48,654 15879
TRANSPORTATION:
OTHERS = 100.00% X:
N. T. ¥ AVE.MILES x CONSTANT
TIES 100.0 396  0.0150 591
RAIL 5182.7 851 0.0150 661587
BALLAST 8400 200 0.0150.. _ 25200
HATL ADD'S:

KATL FURN BY BN 2821721 B.16% 230252
LIABILITY INSURANCE 128513
CONTINGENCIES 118317

TOTAL OVERHEADS 1169566

SUBTOTAL - INSTALLATION COSTS 4,684,008
TRACK REMOVAL COST: . .

~ ®REMOVE TIES IN A NORMAL REPLACEMNT (29;) et A 3,033
#LO4D TIES A 628

DISPOSE OF TIES RE B 1,962 -
¥REMOVE RAIL & OTM IN A RELAY ' 168,781 -
®LOAD RAIL ’ 43,072
®_OAD OTM - -. 14,665
®TRAIN SERVICE . i 28,475

SUBTOTAL SRS 261,586
TRACK REMOVAL COST OVERHEADS: .ot
BUSINESS EXPENSE . 18,k91
l.ABOR ADDITIVES: .. .
TOTAL $ LBR SURCHG -
M/w (231,149) 111,00% 52.51% - 121,37%
TYE (28,475) 53.00% 4g,65% 13,852
CONTINGENCIES . 8,396
TOTAL OVERHEADS 162,114
GROSS COST OF TRACK REMOVAL 423,700

CREDIT  VALUE OF MATERIAL SALVAGED:

269200 L.F, RAIL 7 7/0'S (543,974)
1823095 LBS OTM
NET THACK REMOVAL COST (120,274)



1dent:
LLTARWIS

NONCASH OFER
BURLINGTON NORTHERN RAILROAD ESTIMATE CAPITRL CAPITAL EXP OTHERS TOTAL

e i, o s e

CHARGE ACCOUNT 761 - USE TAX - STATES AND PROVINCES _

STATE TiX 4.00% 114,615
LOCAL ThX 1.00% 28,653
TOTAL ACCOUNT 761 143,268
TOTAL COST TO STATE 4,707,000
LEDGER VALUE RETTREMENT
= RATABLE
- ' CREDIT ACCOUNT 8 - TIES
5332 785 EA 6.792 EA SYS AV
CREDIT ACCOUNT 9 - RAIL AND OTM
662770 269200 LF RAIL 2,462 PER LF SYS AV
300628 1833095 LBS OTN 0.164 PER LB SYS AV

968730 TOTAL - CHARGE ACCOUNT 735 ~ ACCUMULATED DEFRECIATION; ROAD

RAIﬁ:AHD:pTH RECOVERED BY RELAY: AVERAGE TIES / 100Q':

e 59

.RAILT#. TF MATL RAIL  JT.B.  T.P.

SPIKE ANCHOR
. B5§:CB -, 13400 100.00% 100,004 100,00%100. 00%- 100, 00%

g ol ad

- = - . -

PR P s 4P B A e G Pty it Gl SR T e S DS @ B PP S e A WA e G - W P -
-

D T4y 134600 TOTALS
*" {NCLUDING TURNOUTS:
o LF LBS LBS s
: - §420 &1V $9 # 7 RAIL REG OTM T/0 OTM VALUE |
. GOFCE 7 42000 2418
* " 854.CB - 263200 1791095 541559
TOTALS: 7

269200 1791095 42000 5h397A



Ident?

4474 18 Exhiby + |
NONCASH OPER

BURLINGTON NORTHERN RAILROAD ESTIMATE  CAPITAL CAPITAL EXP  OTHERS

LOCATION: CANTON TO MARION, SD. T

LINE SEG.; 2002 RFA: ACCT DIV:

BEGIN MP:  295.00 AFE: STREET(S):

ENDING MP:  326.65 CLASS: 2 DOT £(5):

RELAY 24.6 MILES OF T5 AND 85¢ CB INCLUDING 6 - #10 TURNOUTS WITH SH 1154 CWR
AND 6 = #11 TURNOUTS. INCLUDING & SETS OF SWITCH TIES AND 8100 NT BALLAST.

BN WORK AT  100,00% STATE EXPENSE CHARGED TO ACCOUNT T09 -
ACCRUED ACCOUNTS RECELVABLE; CONSTRUCTION EXPENDITURES REIMBURSABLE

30.600 MBM N SSND & TRTD HDW SW TIES 16386
YUNLOAD TIES - COMPANY FORCES :

: 899
— ®REPLACE 30.600 MBM WD SW TIES (71%) Bh62
2U00 LF NEW 1154 CB -~ STD CARBON n 20212
259360 LF SH 1158 CWR 1888005
276 FLD WLDS 1154 ORGOTHRRM W/HRDWR 17388
3 N RH #11 MAN SW COMP 1154 CHWR 29141
3 N LH 411 MAN SW COMP 1154 CWR 20141
6 NEW #1171 RBY FROG 115¢ CWR 33089
12 EA NEW 15' GUARD RAIL 115¢ 13230
6 SW STAND(S), HTDL (RACOR 112G) 2847
6 CONN ROD(S) E/ RACOR 112G . 559
6 TARCET(S) F/ RACOR 112G, RED : 32
30 PR COMP JTS (NEW) : 6300
552 EA TEMP JT BARS 1154 : -
1656 EA TRACK BOLTS 1 1/8" x 6" 2839
1656 EA SPRING WASHERS 1 1/8" - 482
1114 TIE PLATES, NEW 5 1/2% BASE yu8h
153578 TIE BLTS, SH 5 1/2" BS 370923
768 EA CLIPS TYPE "E" 1411
1428 BA LOCK SPIKES 5/B"xT" . 900
1168399 EA TRK SPKS 5/8"x6" . 107659
109740 RAIL ANCHORS NEW 5 1/2" BASE - . 100144
153586 ADZ PADS : 30576
460758 LQD TPLGS . 38704
*UNLOAD RAIL AND OTM : 54664
%YORKX TRAIN SERVICE N 7680
¥RELAY 130152 T.F. (78%) coT 161226
%*RELAY 6 TURNOUTS (75%) ) 10631
*PLACE FIELD WELDS . 29532
£PILACE 24,60 Ml ADZ PADS 8328
3100 N.T. CR. ROCK BALLAST : 43971
*NLOAD BALLAST 7480
*SURFC, LINE & TAMP 130152 T.F. 15500
"JOHRK TRAIN SERVICE 22400
SUBTOTAL 3384025
OVERHEADS:
ACCOUNTING 18744
EQUIPMENT RENTAL 156201
mrrerircea PYDmes

SuT8S



I1dent:
U847 AW18

BURLINGTON NORTHERN RAILROAD ESTIMATE

LABOR ADDITIVES:

TOTAL $ OTHERS
ACCCUNTING  1B744 53,00%
CAPITAL:

W/S g94722 54,44,
TYE 30080 UB8.65%
TRANSPORTATION:
OTHERS =  100.00% X:
N, T. x AVE.MILES % CONSTANT
TIES 85.7 396 0.0150
RAIL 5017.1 851  0.0150
BALLAS? 8100 160  0.0150

MATL ADD'S: )

HATL_FURN BY BN 2715252 8.16%

LIABILITY INSURANCE
CONTINGENCIES

TOTAL OVERHEADS
SUBTOTAL - INSTALLATION COSTS

TRACK REMOVAL COST:

®*REMOVE TIES IN A NORMAL REPLACEMNT (29%)
®LOAD TIES '

DISPOSE OF TIES

“REMOVE RAIL & OTM IN A RELAY
EL.OAD HAIL

*LOAD OTM

"TRAIN SERVICE

SUBTOTAL

TRACK REMOVAL COST OVERHEADS:
~ BUSINESS EXPENSE
LABOR ADDITIVES:

) TOTAL § LBR SURCHG
CWAM (222,392) 111.008  52,51%
TE (25,925) 53,005 48,654

" CONTIMGENCIES

TOTAL QVERHEADS
GROSS COST OF TRACK REMOVAL

CREDIT  VALUE OF MATERIAL SALVAGED:
260304 L.F. RAIL 6 T/0'S
1645387 LBS OTM

NET TRACK REMOVAL COST

TOTAL ACCOUNT 709

NONCASH OPER
CAPITAL CAPITAL EXP

9951

323767
14634

509
64043
19440

231565
123710
113957

= I A A B wren e P

1121286
4,505,311

538"
1,682, "
163,586
1,648
Ci3y163 -

.t e
“ 0 Ta e

116,717
12,612
. 8,022

-aa

155,201
405,200

(491,971)

(86,771)
4,418,550



1__—\

ldent:
B47AW 18

NONCASH OPER

BURLINGTON NORTHERN RAILROAD ESTIMATE  CAPITAL CAPITAL EXP  OTHERS
CHARGE ACCOUNT 761 - USE TAX - STATES AND PROVINCES
STATE TAY 4.00% 110,368 ]
LOCAL TAX 1,00% 27,592
TOTAL ACCOUNT 761 137,960
TOTAL COST TO STATE 4,556,500
LEOGER VALUS RETIREMENT
RATABLE .
CREDIT ACCOUNT 8 - TIES = :
4571 673 EA 6,792 EA SYS AV
CREDIT ACCOUNT § ~ RAIL AND OTM
640868 260304 LF RAIL 2.462 PER LF SYS AV
269843 1645387 LBS OTH 0.164 PER LB SYS AV

- v, 4> S S

915282 TOTAL = CHARGE ACCOURT 735 ~ ACCUMULATED DEPRECIATION; ROAD

RAIL AND OTM RECOVERED BY RELAY: . .  AVERAGE TIES / 100':

e mmmm——————————— o 59

RAIL:  TF MATL RAIL. | <JT.B.  T.P. SPIKE ANCHOR
854 CB 60456 100,005 - '100,00% 100.00$100.00% 100.00%
754 CB 69696 100.00% *.100,00% 100.00%100.00% 100.00%
-------- 130152 ~ ‘_-.::';O'r}.r.s'j

TNCLUDING TURNOUTS: SN

R LF LBS LBS
$20 #1189 #7 RAIL REG OTM T/0 OTM  VALUE

854 CB _ Y. -2 120912 BO4Y7S 10800 243864
75¢ CB T 139392 810912 19200 248107

w-w T s we @ o T 4D W W B O D e @ - W - .-

TOTALS: " 6 260304 1615387 30000 491971



PROJECTS IDENTIFIED IN AUGUST 2, 1991 AGREEMENT

LINE SEGMENT  DESCRIPTION OF PROJECT EST. COsT

Ortonville to Appleton
-Ortonville to Appleton
" Mitchell yard
“Sioux City to Mitchell
~ Canton to Mitchell

Source of funds:
BNSF
State of South Dakota

purchase
rehabilitate
construct track
relay rail - 25.5 miles
relay rail - 24.6 miles

Planned
$4,700,500
$8,000,000

$900,000
$1,500,000
$1,037,000
$4,707,000
$4,556,500
$12,700,500

Actual
" $15,919,881
$8,000,000

STATUS ACTUAL COST

complete
complete
complete
complete
complete

$500,000
$1,539,622
. $1,259,900

$12,220,359
$15,919,881



¢ ldent:

409

NONCASH OPER
BURLINGTON NORTHERM RAILROAD ESTIMATE  CAPITAL CAPITAL EXP  OTHERS
LOCATION: HITCHELL, SD T
LINE SEG.: 2011 RFA:
BEGIN MP:  (651.33)* AFE: * 0,00 BECAUSE TRACKAGE IS IN & YARD BUT
ENDING MP: (652.52)* CLASS: 6

M.L, M.P, LOCATIONS ARE IN PARENTHESIS.

TRACK WORK IN MITCHELL YARD. RELAY 1608 T.F, WITH NEW 115f CHWR INCLUDING 6

TORNOUTS WITH C.E. TYPE SWITCHES AND FROGS. RELAY 9591 T.F, WITH S.H. 115# CWR.

CONSTRUCT 117 T.F, NEW 1154 CWR INCLUDING TURNOUT WITH C.B. TYPE SWITCH AND

FROG, CONSTRUCT 700 T.F. S.H.115# CHR., REPLACE 5428 CROSS TIES WITH NEW NO.U'S

& SWITCH TIES ON 6 T/0'S. LINE 9275 T.F.

BN WORK AT 100,00% STATE EXPENSE CHARGED TQ ACCOUNT 709 -

ACCRUED ACCOUNTS RECEIVAELE; CONSTRUCTION EXPENDITURES REIMBURSABLE

5825 NEW NO L HARDWOOD CROSS TIES
32,080 MEM N SSND & TRID HDW SW TIES
¥UNLOAD TIES - COMPANY FORCES
*PLACE 397 WOQD CROSS TIES
¥REPLACE 5428 WD XTIES (71% TO PLC)
*REPLACE 32.080 MBM WD SW TIES (71%)
®HORK TRAIN SERVICE
2400 L¥ NEW 1158 BLANKS -~ STD CARB
19200 LF SH 1152 CWR
519 PLANT WELDS ]
111 FLD WLDS 115¢ ORGOTHRM W/HRDWR
1 N RH #11 MAN SW COMP 1154 CWR
3 N LH #9 MAN SW COMP 1158 CB
1 N LH #11 MAN SW COMP 115¢ CWR
2 N BH #9 MAN SW COMP 1158 CB
2 NEW #11 RBY FROG 1154 CHR
5 NEW #9 REM FROG 115# CB
14 EA NEW 15' GUARD RAIL.115¢
2 SW STAND(S), HIDL (RAEOR 112G)
5 SW STAND(S), LT (RACOR 40)
2 CONN ROD(S) F/ RACOR 1120
5 CONN ROD(S) F/ RACOR 40
5 SH STND STAFF(S) E/ RACOR 40
2 TARGET(S) F/ RACOR 712G, RED
10 TARGET(S) F/ 518, RCR 40, RED
10 TARGET(S) F/ 518, RCR:40, GRN
124 EA JT BARS 115¢, NEW"
4 PR COMP JTS 1154/90RA, NEW
4 PR COMP JTS 11SRE/SSﬁLB. NEW
222 EA TEMP JT BARS 115¢
828 EA TRACK BOLTS 1 1/8" x &
8 EA TRACK BOLTS 1 1/16" x &
16 EA TRACK BOLTS 1 1/16"x5 1/2"
828 EA SPRING WASHERS 1 1/8"
2l EA SPRINGC WASHERS 1 1/16"
1198 TIE PLATES, NEW S 1/2" BASE
11524 TIE PLTS, SH § 1/2" BS
768 EA CLIPS TYPE "E"
1428 EA LOCK SPIKES 5/8"x7"

9618
17179
10117
3552
18553
8872
3200
20212
139840
17983
6993
9714
19754
9714
13170
11030
22783
15435
ou9
1730
186
394
109

1"

31

31
2511
Ly,
554

1320
10

20
2

8
4823
27833
1411
500



Ident:
4og

BURLINGTON NORTHERN RAILROAD ESTIMATE

53661 EA TRK SPKS 5/8"x6"

14626 RAIL ANCHORS NEW 5 1/2" BASE
“UNLOAD RAIL AND OTM

*WORK TRAIN SERVICE

®RELAY 9703 T.F. (75%)
*RELAY & TURNOUTS (75%)
*pLACE 817 T.F. RAIL AND OTM
*pLACE 1 TURNOUTS

*pLACE FIELD WELDS

RLINE 9275 1F

6375 N.T. CR., ROCK BALLAST
¥UNLOAD BALLAST
®SURFC, LINE & TAMP 10800 7T.F,
SWORK TRAIN SERVICE

SUBTQTAL

OVERHEADS:
ACCOUNTING
EQUIPMENT RENTAL
BUSINESS EXPENSE
LABOR ADDITIVES:

TOTAL § OTHERS
ACCOUNTING 5362 53.09%
CAPITAL:
W/S 146317 54, 4u%
TYE 7680 UB.65%
OPERATING:
SCHEDULED 24736 5Y4.44%
TRANSPORTATION:
OTHERS = 100.00% X:
N. T. x AVE.MILES % CONSTANT
TIES 817.9 396 0.0150
RAIL b14.0 8s1 0.0150
BALLAST 6375 90 0.0150
MATL ADD'S:
HATL FURN BY BN 467531 §.16%
LIABILITY INSURANCE
CONTINGENCIES

NONCASH OPER
CAPITAL CAPITAL

EXP OTHERS

12334
13256
4418
640
34385
10631
4283
1772
11877
2UT36
365148
2420
sSizs
.. 3840

682812
5362
Nh6E3
32286
. 2847

»79655
. 3736

-';_:L:13nss

- uBsg
. 5285

.. . BGOG

38151
35389
35

TOTAL OVERHEADS
SUBTOTAL - INSTALLATION COSTS

TRACK REMOVAL COST:

¥REMOVE TIES IN A NORMAL REPLACEMNT (29%)
RLOAD TIES

DISPOSE OF TIES

#REMOVE RAIL & OTM IN A RELAY
RLOAD RAIL

*LOAD OTH

®*TRAIN SERVICE

274320
957,132

23,458
4,806
15,332
15,421
3,584
1,407
3,400

- D e . g S



igent?
109

NONCASH OPER

BURLINGTON NORTHERN RAILROAD ESTIMATE CAPITAL CAPITAL EXP  OTHERS
TRK FEMOVL SUBTOTAL 67,508
TRACE REMOVAL COST OVERHEADS:
BUSINESS EXPENSE 3,789
LABOR ADDITIVES:
TOTAL $ LBER SURCHG
M/W (47,369) 111,005  52.51% 2li, 872
TYE (3,400) 53.00% 48,65% 1,653
" CONTINGENCIES 18
TOTAL OVERHEADS 30,392
GROSS COST OF TRACK asmom. 97,900
CREDIT VALUE OF MA‘IERIAL SALVAGED:
22398 L.F. RAIL 6 7/0'S (833,235)
175898 LBS OTM
NET TRACK REMOVAL COST 54,665
TOTAL ACCOUNT 709 1,011,797
CHARGE ACCOUNT 761 ='.USE TAX - STATES AND PROVINCES
STATE TAX i oo; R 20,163
LOCAL TaX 1.00%. .- 5,040
TOTAL ACCOUNT 761 25,203 _ -
TOIAL COST TO sm;rs"':.;' - '--‘f 1,037,000
RAIL AND OTM ascovsasn BY ﬂELA'i' Avsmg TIES / 100':
- - - 9
RAIL: T xm}. - RAIL JT.B. T.P. SPIKE ANCHOR
904 CB 1608  100.00%  100,00% 100.00%100. oomoo 00% X
75# CB 9591->" 100,00% 100.00% 100,00%100.00%100.00%
11199 TOTALS
INCLUDING TURNOUTS: |
. LF " LB 1BS
620 & 11 i 9 §7 RAIL REG OTM T/0 OTM  VALUE
554 CB ' 2 3216 28307 36000 9245
754: CB 19182 111591 33990
'rom.s 2

22398 139898

36000 43235
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FLETCHER & SIPPEL 1Lc

ATTORNEYS AT Law

29 North Wacker Drive Phone: (312) 2?3-1 500
Suite 920 Fax: (312) 252-2400
Chicago, lllinois €0606-2832 www. fletcher-sippel.com
Myies L. Tosv November 29, 2005
(312) 2521502
mrtobini tletcher-sippel.com

VIA HAND DELIVERY

Mr. Vernon A. Williams
Secretary

Surface Transportation Board
1925 K Street, N.W., Room 700
Washington, DC 20006

Re:  Finance Docket No. 34794
BNSF Railway Company -- Acquisition and

Operation Exemption -- State of South Dakota

Dear Secretary Williams:

BNSF Railway Company ("BNSF") is today filing in the above-captioned
proceeding a verified notice of exemption pursuant to 49 C.F.R. § 1150.31, et seq. for BNSF's
acquisition of certain rail lines owned by the State of South Dakota ("the State") and referred to
collectively as the "Core Lines." The State supports BNSF's notice of exemption and concurs in
the processing of BNSF's Core Lines acquisition under the referenced class exemption
procedure.

As the Board 1s aware, BNSF's proposed acquisition of the Core Lines was the
subject of previous contested proceedings in Finance Docket No. 34645 and Finance Docket No.
34667. On April 25, 2005, BNSF and the State entered into an agreement (the "Settlement
Agreement") resolving various disputes and litigation between the parties, providing for BNSF's
purchase of the Core Lines, and granting to the State or third parties trackage, haulage or other
access rights over rail lines owned or to be acquired by BNSF. The trackage rights and other
grants are preconditions to BNSF's purchase of the Core Lines. A copy of the Settlement
Agreement is filed under seal herewith pursuant to a request for a protective order.

Certain new or modified trackage rights provided for in the Settlement Agreement
are the subject of notices of exemption being filed concurrently herewith in Finance Docket No.
34786, Sioux Valley Regional Railroad Authority and D&I Railroad Company -- Trackage
Rights Exemption -- BNSF Railway Company; Finance Docket No. 34787, D&I Railroad
Company -- Trackage Rights Exemption -- BNSF Railway Company; Finance Docket No. 34685
(Sub-No. 1), D&I Railroad Company -- Trackage Rights Exemption -- BNSF Railway Company;
Finance Docket No. 34788, Mitchell-Rapid City Regional Railroad Authority and Dakota
Southern Railway Company -- Trackage Rights Exemption -- BNSF Railway Company; Finance




FLETCHER & SIPPEL 1Lic

Mr. Vernon A. Williams
November 29, 2005
Page 2

Docket No. 34125 (Sub-No. 1), South Dakota Railroad Authority -- Operation Modification
Exemption -- BNSF Railway Company; Finance Docket No. 34789, Dakota, Minnesota &
Eastern Railroad Corporation -- Trackage Rights Exemption -- BNSF Railway Company; and
Finance Docket No. 34790, Dakota, Minnesota & Eastern Railroad Corporation and lowa,
Chicago & Eastern Railroad Corporation -- Temporary Trackage Rights Exemption -- BNSF
Railway Company.

In addition, certain haulage rights granted by BNSF to: 1) the Mitchell-Rapid City
Regional Railroad Authority and Dakota Southern Railway Company from Mitchell, South
Dakota to Aberdeen, Napa and Wolsey, South Dakota and Sioux City, lowa; and 2) the
Napa-Platte Regional Railroad Authority and Dakota Short Line Corp. from Napa to Aberdeen,
Wolsey, Mitchell and Sioux City are convertible to trackage rights upon the occurrence of
certain future events. Those parties will seek appropriate regulatory authority for these
contingent trackage rights when and if they are effectuated.

The timely processing of BNSF's notice of exemption to acquire the Core Lines is
essential for the completion of the transactions contemplated by the Settlement Agreement, and
is appropriate given what is now the non-controversial nature of the proposed Core Lines
acquisition. The State supports fully BNSF's invocation of the class exemption procedure for
that transaction.

Ten copies of this letter are enclosed for filing at the Board. One extra copy also
is enclosed, and I would request that you date-stamp those items to show receipt of this filing and
return them to me in the provided envelope.

Please feel free to contact me should any questions arise regarding this filing.
Thank you for your assistance on this matter. Kind regards.

Respectfully submitted,
/ e —— -
G T
Myles L. Tobin
Attorney for State of South Dakota
MLT: arw

Enclosures

cc: Adrian L. Steel, Jr., Esq.
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