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VIA FEDERAL EXPRESS

Mr. Vernon A. Williams
Secretary

Surface Transportation Board
1925 K Street, N.W., Room 700
Washington, DC 20006

] ENTERED ™
Re:  Finance Docket No. 34192 (Sub-No. 1) office of Proceedin
Hi Tech Trans, LLC - Petition for Declaratory Order -- JUL 03 2003
Rail Transload Facility at Oak Island Yard, Newark, NJ Part of
: Public Record

Dear Secretary Williams:

As the Board is aware, the above-captioned proceeding involves an effort by the
New Jersey Department of Environmental Protection ("DEP") to shut down a rail transloading
facility at Oak Island Yard in Newark, New Jersey operated by Hi Tech Trans, LLC ("Hi Tech")
as a licensee of the Delaware & Hudson Railway Company, Inc., d/b/a Canadian Pacific
Railway. DEP issued a cease and desist order on May 28, 2003 requiring closure of the facility
within twenty days. In the order, DEP claimed that Hi Tech had violated New Jersey law by not
obtaining a construction and operating permit and a certificate of convenience and necessity for
the facility. Hi Tech filed a petition for declaratory order and a petition for emergency order and
other relief with the Board on June 17, 2003, and filed a letter updating the Board on recent
developments on June 27, 2003. DEP responded to the latter item by letter dated June 30, 2003.

On Monday, the DEP Commissioner issued an administrative order granting
emergency relief and directing the agency to forbear from secking enforcement of the cease and
desist order against Hi Tech for a period of sixty (60) days. That order is attached hereto as
Exhibit A. The order imposes a variety of interim conditions on the operation of the Oak Island
Yard rail transload facility. Hi Tech disagrees with a number of those conditions, and believes
that several are preempted by the ICC Termination Act of 1995, Pub. L. 104-88, 109 Stat. 803,
and the Board's exclusive jurisdiction under 49 U.S.C. §10501(b). Nonetheless, the
administrative order allows the Oak Island Yard transloading facility to remain open and in
operation for a 60-day period while DEP conducts an administrative hearing on the matter.

Under these circumstances, immediate action on Hi Tech's pending petition for
emergency order and other relief would not appear necessary. Hi Tech is not withdrawing that
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petition, however, since emergency action might still be required if the Board has not acted on Hi
Tech's petition for declaratory order by the end of the 60-day period specified in the DEP
administrative order. Emergency action also could be necessary given that the DEP
Commissioner has expressly reserved the right to vacate the administrative order before
expiration of the 60-day period. Exhibit A, Order at 2, 6.

With respect to Hi Tech's declaratory order request, it is obviously critically
important that the Board rule on that matter within the 60-day window provided by the DEP
administrative order (i.e., by August 29, 2003). Hi Tech is hopeful that the Board will be able to
issue a declaratory order based on Hi Tech's initial June 17% petition and the reply to be filed by

" DEP (and by the Hudson County Improvement Authority and Essex County Utilities Authority
("the Counties")) next Monday. If the Board decides it is necessary to institute a declaratory
order proceeding and seek further pleadings from the parties, Hi Tech requests that its initial
petition for declaratory order be treated as its opening statement, with an expedited schedule
adopted for filing of a reply by DEP and rebuttal by Hi Tech. In such a case, the Board should
also consider adopting the approach taken in Borough of Riverdale -- Petition for Declaratory
Order -- The New York, Susquehanna & Western Railway Corporation, Finance Docket No.
33466 (STB served September 10, 1999 and February 27, 2001), in which the Board indicated its
prchmmary views on certain preemption issues in an initial order and requested additional filings
before issuing a final order.

We note that, with its June 30, 2003 letter to the Board arguing against expedited
consideration of this matter, DEP has attached a June 20, 2003 order of the U.S. District Court
for the District of New Jersey and has attempted to characterize the proceedings before that court
and the U.S. Court of Appeals for the Third Circuit involving Hi Tech and DEP. It is important
that the Board be fully informed of the present status and posture of those proceedings. As the
Board knows, Hi Tech had initially filed suit in federal district court against the Counties with
respect to the Counties' "flow control” regulations. See Hi Tech Trans, LLC -- Petition for
Declaratory Order -- Hudson County, NJ, Finance Docket No. 34192 (STB served November 20,
2002) ("Hi Tech I") at 1, n.2. The Board's Hi Tech I decision found that those flow control rules
were not preempted under ICCTA, that a challenge to those rules under the so-called dormant
commerce clause "must be brought in an appropriate court,” and that "[t]he only Hi Tech activity
that might be considered integral to the rail transportation of C&D debris [and thus preempted
under 49 U.S.C. § 10501(b)] would be the transfer of C&D debris from trucks to rail cars at the
CP transload facility itself." Hi Tech I at 4-5 & n.8.

After DEP's issuance of the May 28, 2003 cease and desist order requiring closure
of the Oak Island Yard transloading facility, Hi Tech sought injunctive and other relief against
DEP in a separate proceeding at the federal district court. In a June 16, 2003 order (attached
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hereto as Exhibit B), the court declined to act on Eleventh Amendment immunity grounds. The
court characterized the Board's language in Hi Tech I addressing the "integral" nature of
transloading to "rail transportation” as "what can best be described as equivocal dicta," and
criticized Hi Tech for not having sought further relief or clarification from the Board on the
issue. Exhibit B at 1, n.1. On emergency appeal to the Third Circuit, a circuit judge referred Hi
Tech's motion for stay pending appeal to a motions panel on an expedited basis, denied a stay in
the meantime, and allowed the district court to enter an additional order on Hi Tech's amended
complaint (which had been before the district court but not considered in that court's June 16,
2003 order). See Exhibit C, attached hereto. On June 20, 2003, the district court entered such an
order, finding that Eleventh Amendment immunity did not apply but again declining to act on the
basis of the so-called "Younger" and "Burford" theories of abstention. (The court's June 20™
order is attached to DEP's June 30, 2003 letter filing at the Board). Hi Tech again took an
emergency appeal of that decision to the Third Circuit, where the matter has been fully briefed
and awaits decision. It thus is not accurate to say, as DEP does (DEP June 30™ letter at 2) that
the Third Circuit "has also ruled against Hi Tech twice."

Lastly, on June 30, 2003 the district court entered an order in the original "flow
control" proceeding dismissing Hi Tech's claims there without prejudice on the basis that, since
DEP had declared the Oak Island Yard rail transloading facility an illegal, unlicensed operation,
Hi Tech has no standing to challenge the Counties' flow control regulations. See Exhibit D,
attached hereto. This, of course, is a proverbial Catch-22 situation: while the Board noted in Hi
Tech I (at 5, n.8) that Hi Tech must pursue its dormant commerce clause claim in court, the court
has held that Hi Tech cannot pursue that claim in court because Hi Tech operates an illegal,
unlicensed transloading facility, even though the Board indicated in Hi Tech I that state licensing
requirements for such a rail transloading facility were likely preempted under ICCTA.

While complex and sometimes confusing, all of these federal court and state
administrative actions reconfirm how important it is that the Board act expeditiously on Hi
Tech's petition for declaratory order and determine the scope of exclusive federal jurisdiction
over the Oak Island Yard rail transload facility. It would appear that none of these other actions
can be fully or effectively resolved in the absence of Board action here.

Finally, we have attached as Exhibit E a letter from the Essex County Utilities
Authority to Hi Tech's customers providing them with the May 28" DEP cease and desist order
against the Oak Island Yard facility and advising the customers to "be guided accordingly." DEP
claimed in its June 30™ letter filing (at 3) that it has not "sent representatives out to inform Hi
Tech's customers not to continue doing business with Hi Tech" -- although it did note with
ominous overtones that "it should hardly come as a surprise" that "those customers may now be
concerned about their own liability . . . ." If DEP has shown any forbearance in this respect, it
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obviously is not shared by the Counties. The point -- once again -- is that under current
circumstances the passage of time can only work against the viability of the Oak Island Yard rail
transload facility and the effective assertion of exclusive jurisdiction over that rail facility by the
Board.

Ten copies of this letter, with attachments, are enclosed for filing at the Board.
One extra copy also is enclosed, and I would request that you date-stamp that copy to show
receipt of this filing and return it to me in the provided envelope.

TIL:1

Attachments

cc: Edward D. Greenberg, Esq. (via Federal Express)
Benjamin Clarke, Esq. (via Federal Express)
Parties of record
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State of Nefo Jersey

Jurnes E. McGreevey Department of Environmental Protection Bradley M. Campbell

Governor

Comimissioner
(609) 292-2888

June 30, 2003
VIAFACSIMILE

Jim Mastin, Bag,
Division of Law
124 Halsey Street
P.O. Box 45029
Newark, NJ 07101
Fax (973) 648-7156

Ben Clarke, Esq,

DeCotiis, Fitzpamt:k, Ghuck & Cole
500 Frank W Burr Blvd.

Teaneck, NT 07666

Fax (201) 928-0588

Andrew Indeck, Fsq.
Scarinci & Hollenbeck
1100 Valleybrook Avenue

Lyndburst NJ 07071
Fax (201) 348-3877

Counsel:

This is the matter of Hi Tech Trans, LLC and David Stoller, Administrative Order No,
E.A. PEA-030001-U131, issued May 27, 2003. This letter decision addresses an
application for emergency relicf filed by Fi Tech Trans, LLC and David Stoller
(collectively "Hi Tech") whereby the Administrative Order would be stayed pending
resolution of the administrative case.

The procedaral history of the matter is as follows. On May 28, 2003, the Office of Solid
and Hazardous Waste Compliance and Enforcement in the Department of Environmental
Protection (hereinafter the "Office”™) issued an Administrative Order citing High Tech for
operating an unpermitted solid waste facility and engaging in the commervial disposal of
solid waste without having obtained a Certificate of Public Convenience and Necessity, -
The Administrative Order directed I Tech to cease and desist operation of the itlegal
solid waste facility and operation of the uncertificated public utility within twenty
calendar days of receipt of the Administrative Order.- On June 17, 2003, High Tech

-requested an administrative hearing and sought a stay ffom me pending resolution of the

New Jersey is an EQual Opportunity Emplayer
Recycled
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adminigtrative case, On June 24, 2003 the Hudson County Improvement Authority and
the Bssex County Utilities Authority (bescinafier "Authorities™) moved to intervene. On
June 25, 2003 the Office filed its papers in response to the stay request.

On June 26, 2003 at 3 p.m., 1 faved a letter order to all counsel granting the Authorities'
motion for intervention and directing the Authorities and Hi Tech to file any further
papers on the motion for a stay by 3 p.m. on Friday, June 27, 2003. The letter order
further indicated that I intended to immediately review and rule on the papers,

Both the Authorities and Hi Tech requested extensions of time to provide their
submissions. In addition, they objected that they had not been served with each other's
papers, As a result, a telephone conference call was held with all counsel. Counsel was
directed to immediately complete full service and were given an extensionto 9am,
Monday, June 30, 2003 o file their papers relating to the stay raquest.

On June 27, the Authorities intervened in opposition to the stay request. On June 30,
2003 Hi Tech submitted reply papers giving its general agreement on most of the stay
conditions proposed by the Office.

The Department must rule at this time. Inote that while Hi Tech has requested additional
time to brief the stay, it has not offered to withdraw its emergent motion to the federal
courts secking intervention if the Department fiils to timely act on this stay request. I
further note that the Department, under the scheduling order of the federal court, must file
papers later today indicating to the federal court what action I have taken regarding the
administrative stay request. In addition, apast from any court proceedings, this

needs to take timely action on this emergent application. Moreoves, the
twenty-day grace period built into the Administrative Order of May 27 (during which
time the Office indicted it would forebear from taking enforcement action) has expired
and the Department mmst indicate its intention with respect to enforcement.

Therefore, I am issuing an order on emergency relief today and will entertain applications
for modifications to, or relief from, that order on a schedule that takes into account the
needs of all parties. There is no other practical way to issue a timely ruling and
accommodate the requests for time of all the parties.

With regard to emergency relief, it must be noted that the charge againgt B Tech is
serious-~ operating without the necessary approvals from the Department, Illegal
facilities have a significant effect not only on customers and nearby residents but and on
other pacticipams in the solid waste industey. Iliegal facilities interfere with the statutory
mandate of the Department and the counties to plan for and police solid waste operstions
within their jurisdictions. Because these facilitics operate outside of the system, in
important ways their existence jeopardizes the very integrity of the regulatory system. To
grant emergency relief staying the Administrative Order here would risk sending a
message to the public and industry that the Department does not take violations of this
kind seriously or is not fully committed to enforcement follow through. Nothing could
be further fiom the tnuth,
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Nevertheless, the Department is mindful that there has not yet been a hearing on Hi
Tech's administrative claim, Due process counsels that ¥fi Tech should have this
opportunity before the Office enforces its cease and desist order,

Accordingly, while I am not staying the Administrative Order, I am hereby granting
emergency relief whereby the Office of Solid and Hazardous Waste Compliance and
Enforcement will forbear from seeking judicial enforcement of the Administrative Order
for 60 days, on the conditions sct forth in the attached order. I find the conditions
imposed therein reasonsble and appropriate. Operational requirements of this type are
commonly included in solxdwmeﬁmlnypmts of the type Hi Tech would have sought
if it hed complied with statute and regulation. It is crucial that the granting of emergency
relief herein st not place Hi Tech in a position more advantagsous than that of
lawfislly permitted facilities nor make them exempt them from necessary anvironmental,
health or safety requirements.

Finally, Imthatthe:emcwﬂinotberimesﬂnthavebmﬂiud by the parties that,
because of the time constraints noted above, are not dealt with in this decision, Counsel
is expresely invited to brief those issues when they avail themselves of the opportunity to
seek relief from the Order, Inote that these issues include, but are not limited to:
intervention by the Authorities; confidentiality of Hi Tech's customer lists; scrap metal
handling; and paving poriions of the site,

By action under separate cover, I will expedite the adminigtrative hearing request so that

the administrative process will conclude within the 60-day period established in the order
issued today.

ey M/Campbell
Commissioner .
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James E. McGreevey Dopartment of Environmental Protection Bradley M. Campbell
Gevernor Commissioner
IN THE MATTER OF: : ADMINISTRATIVE ORDER
¢ DEPARTMENT OF ENVIRONMENTAL
¥ TECH TRANS, LLC and : PROTECTION
DAVID STOLLER, :
Individually, and in His Capacity as : EMERGENCY RELIEF
Capacity as Chairman and Chief :

Executive Officer of . EA ID # PEA030001-U131
HI TECH TRANS, LLC. )

The Department issued an adminisixative cease and desist Order on May 27, 2003
in the above-captioned matter (“the cease and desist Order™), which was served upon
respondents Hi Tech Trans, LLC (“Hi Tech”) and David Stolier (jointly referred to hercin
as “the respondents”), on May 28, 2003. On June 18, 2003 the respondents requested an
administrative hearing and moved for an interim stay of that Order. On June 23, 2003,
the respondents submitted an amended motion for interim stay. On June 25, the
Department’s Office of Solid Waste Compliance and Enforcement (“Office™) submitted a
letter setting forth its consent to the issuance of an interim stay of enforcement of the
Order, but conditioned upon the imposition of certain conditions designed to protect the
public health, safety and the environment during the interim stay period. On June 27, the
Hudson County Improvement Authority and Essex County Utilities Authority
(“Authorities™) intervened in opposition to the stay request. On June 30,2003 Hi Tech
submitted reply papers giving its general agreement on most of the stay conditions
proposed by the Office.

1 .
New Jorsey is an Equal Opportunity Employer
Recycled Papar
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In light of the express consent of the Office 1o forbear from enforcing the Order, I
MmeiwedmmghTmmﬂmm.wﬁmﬁmm
equitable stay, Therefore, afier review of the papers, and for good cause shown, the
Department hasz decided to grant emergency relief, but with conditions.

nmm:his’}o“‘dayofo.\,._ , 2003;

ORDERED that the Office of Solid Waste Compliance and Enforcement shall
forbear from seeking judicial enforcement of the cease and desist order for a period of 60
days, or until further order of the Department vacating or amending this order for
emergency relief, to enable High Tech to obtainé;pmmiateadnﬁnimaﬁvedueprooess
on an expedited basis pursuant to the Administrative Procedure Act, during which time
High Tech shall comply with the following conditions:

1. Within each twenty-four (24) hour period High Tech shall clean each area where
waste has been deposited or stored; '

2. No waste shall be stored overnight;

3. The Hi Tech facility property surrounding the actual waste management area shall
be maintained firee of litter, debris, and accumulations of unprocessed waste, process
residuals and effluents. Methods (such as fencing) of effectively controlling windblown
papers and other lightweight materials shall be implemented;

4. Methods of effectively controlling dust shall be implemented in order to prevent
migration offsite;

5. The operation shall not result in the migration of odors outside the confines of the
'Hi Tech ficility or the emission of air contaminamts in violation of NLLA.C. 7:27-5.2(a);
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6. An adequate water supply and adequate fire-fighting equipment shall be
maintained to extinguish auy and all types of fires. Fire-fighting procedures, including
the telephone numbers of local fire, police, ambulance and hospital facilities, shall be
posted in and around the Hi Tech facility at all times;

7. High Tech shall effectively control insects, other arthropods and rodents at the i _
Tech fagility by means of a program in compliance with N.JAC. 7:30, and implemented
by an applicator of pesticides, certified in accardance with the New Jersey Pesticide
Control Code, NJA.C. 7:30;

§.  'TheHi Tech Trans facility shall, within 30 days of the date of this Order, operate
certified acales for the repoiting requirements of NLJA.C. 7:26-2.13 for waste transported
by trucks;

9. The queuing and staging of solid waste vehicles on any public roadway is
prohibited;

10.  The queuing and staging of solid waste vehicles shall be conducted so as to
prevent traffic backups and related traffic hazards on access roads servicing the Hi Tech
fucility |

11,  Facilites and all appurtenances, including vehicles while onsite, shall be
positioned and buifered in such a manner that souad levels gencrated by the operation
shall not exceed limits established Eu:suanttotheNoiseComleemﬂafions, N.IAC.
7:29;

12.  High Tech shall not accept or in any manner handle hazardous waste as defined at
N.IS.A 13:1E-38 or regnlated medical waste, as defined at N.I.S.A. 13:1E-48.3. Ifthe
Hi Tech facility inadvertently accepts an unauthorized waste type, respandents shall
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immediately report the event to the Department’s Hotline at 1-877-WARNDEP, and
place the waste in a secure area under the Hi Tech facility’s control, located a safe
distanceﬁomaﬂivewam;areas,mﬁlﬂmmghTechreceivesimeﬁonﬁomthe
Depammtastothepmperdisposalofthowam

13.  Solid waste shall not remain at the Hi Tech facility for more than 24 hours.
14. Eﬁbcﬁveswnityproeedwesshaﬂbeimplﬂnﬂnedwmlmryandmatdl
times. .

1S.  The Department's designated representatives and inspectors shall bave the right to
enter and inspeaanymmdingomyomerpmﬁoﬁsﬂhmspondems’ facility, at any
time. This right to enter and inspect includes, but is not limited to:

(1) Observing and sampling any materials on site;

(2) Photographing any portion of the Hi Tech facility, solid waste vehicles, containers,
and container contents; ’
(3) Investigating an actual or suspected source of pollution of the environment;

(4) Ascertaining compliance or non-compliance with the statutes and regulations of the
Department; and

(5) Reviewing and copying all recards that are required to be maintained by federal or
state law, which shall be made a;vaﬂahleonraquestm Department representaﬁves;nd
| inspectors at all reasonable times for review and inspection.

16.  Any release or discharge of any solid waste at the Hi Tech facility shall be
immediately reported by Righ Tech or their designee to the DEP Emergency Response
24-hour Hot Line at 1-877-WARNDERP. The report shall specify the type of substance
discharged and the estimated quantity, the nature of the discharge, the location of the

11
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discharge, any action being taken or proposed to be taken in order to mitigate the
discharge, and any other information concerning the incident the Department may request
at the time of notification. '

17.  High Tech shall designate an on-site emergency coordinator who will be available
during all hours of operation for the purpose of haudling emergency situations such as,
but not limited to, spills, discharges or releases of solid wastes at the Hi Tech facility.

18,  Only solid waste vehicles properly registered, pursuant to NJAC 7:26-3, with
the Division of Solid and Hazardous Waste, unless exempt from the registration
requirement pursuant to NJLA.C. 7:26-3.3, and displaying the appropriste registration
number and solid waste decal shall be admitted for loading and unloading of any sclid
waste at the Hi Tech facility. Hi-Tech ghall comply with all requirements of applicable
District Solid Waste Management Plans unless an order to the contrary is issued by the
Department or a court of competent jurisdiction.

5.  The Hi Tech facility shall not receive, store, handle, process or transfer waste
types other than ID # 13 and ID # 13C, as defined pursuaot to NJAC. 7:26-2.13(g).

20. I-lighT@ shall provide a means of removing mud, solid waste or other debris
from the tires of all vehicles. Vehicle tires shall be cleaned prior to the vehicle's departure
from the Hi Tech facility's boundaries. .

21,  The Hi Tech facility shall, within no later than 30 days of the date of this Order,
install and properly maintsin a system that collects, stores, and properly dispases of
wastewater generated during normal operations, including wash-out and cleaning of
equipment, trucks and floors, in compliance with the applicable rules regarding

wastewater and storm water management st NLAC. 7:14A,

12
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22,  Onall onsite roadways and storage areas subject to vehicle loading and
unloading, Hi Tech shall, no later than 30 days from the date of this Order, undertake
reasonable measures to reduce dust and prevent pollutants from seeping into the soils.
The measures taken need not be by concrete or asphalt paving, unless subsequently
~ordered to the contrary.

23.  Failure to operate in compliance with the requirements of this agreement shall be
subject to all applicable penaltics pursuant to the Solid Waste Management Act, NLS.A.
13:1E-1 et seq., and NLA.C. 7:26-5, and shall be cause for reconsideration and possible
vacation or amendment of this Order. i

24.  High Tech shall comply with the following recard keeping and reporting
requirements:

i. The Hi Tech facility shall maintain a daily record of 'wastes received. The record shall
include the information specified in N.JA.C. 7:26-2.13(a);

ii. The daily record shall be maintained, shall be kept, and shall be available for
inspection in accordance with N.JA.C. 7:26-2.13(b);

iti. The Hi Tech facility shall verify, retain, and make available for inspection a waste
origin/disposal (O and D) form for each load of solid waste received in accordance with
NJIAC 7:26-2.13(c).

iv.  High Tech shall submit monthly summaries of wastes received to the Division of
Solid and Hazardous Waste, Buresu of Recycling and Planning, on forms provided by the
Department (or duplicates of same), no later than 20 days after the last day of each
month. The monthly summaries shall include the information specified at N.JA.C. 7:26-
2.13(e).

13
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High Tech is ordered to file with the Department an affidavit within 10 days of
the date of this Order attesting to their compliance with all of the conditions set forth
above oxcept those in paragraphs 8, 21, 22, 23 and 24. High Tech shall be required to file
with the Department an affidavit within 35 days of the date of this Order artesting to
compliance with all of the conditions set forth in paragraphs 8, 21, and 22.
By issuing this order for emergency relief, the Department is not in any way
recognizing Hi Tech as a facility lawfllly authorized to handle, receive, process, collect
or dispose of, solid waste. Specifically, nothing in this Order shall preclude the
Department or#ny of its lawful agents, including‘i;;ttnmﬁmitedtothoae.unda the
County Environmental Health Act, from prosecnting any solid waste hauler or transporter
for failure to dispose of salid waste at a lawfuslly authorized solid waste facility.
Nothing within this Order shall be interpreted as implying that the interim
conditions set forth herein are an effective substitute for, or are in any way as protective
of'the public health, safety and the environment as, the lawful permitting and licensure
processes lmder‘the Solid Waste Management Act and the Solid Waste Utility Control
Act. Nor shall this Order in any way preclude the Department from imposing more
stringent standards upan respondents as the public health, safety and welfare require,

e

Commissioner

Dated: 76 2803

14 -
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT
June 17, 2003

#B-49-E

No. 03-2773
HI TECH TRANS, LLC, ¢t al., Appellants
Y.

STATE OF NEW JERSEY, DEPARTMENT OF ENVIRONMENTAL PROTECTION

(N.I.-Newark Civil No, 83-cv-02751)

Present: ALITO, Circuit Judge,

1) Emergency Mation by Appellants, Hi Tech Trans, LLC, et al,, for stay
of enforcement pending appeal and for expedited appeal.

Appellants’ brief and appendix to be filed and hand-served
by June 20, 2003; and Appellee’s bricf to be filed and
and-served by June 25, 2003.

2) Response by Appellee, State of New Jersey, Department of Environmental Protection,
in opposition to emergency motion for stay of enforcement pending appeal.

3) Document entitled “Declaration of Ronald S. Fechan” which the Court may
~wish to construe as an exhibit in support of response in opposition by Appellee.

..'},'\S FLig dc. lh.;,&,-"..
Gayle Burr 267-299-4921
Case Manager

Response duc by 11:00a.m. on 6/17/03.
ORDER

The foregoing potion for a stay pending appeal is denied without prejudice
to the presentation of the motion to a motions panel, to which the matter
is being referred on an expedited basia.  This referral is not intended
in any way to deprive the District Court of juriediction to entertain a
reneval by the appellant of its motion bamed on its amended complaint.
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The District Court's -order of June 16, 2003 is based on the ground
that the sole defendant named in the ariginal complaint, the New
Jeraey Department of Environmental Protection, is protected from suit
in federal court without its consent under the Eleventh Amendment.
The appellant does not dispute the District Court's Eleventh
Amendment analysis but arguee in effect that the Diatrict Court
should have ruled with reference to the amended complaint, which the
appellant contends was filed prior to the District Court*s decision.
The appellee argues that this amended complaint has not been properly
served. In the event that the Diatrict Court does not rule on a
reneved motion prior to the decision of the motions panel, the motionsa
panel will have te consider whether the ruling before it should be
considered as relating to the original or amended complaint.

The appellant's motlion for an expedited bciefing achedule is also
referred to the motions panel. -

By the Court,
S <t

Clrcuit Judge

Dated: JUN 17 ms’
nadblel . X838
QML E

16
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NOT FOR PUBLICATION
UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
)
HI TECH TRANS, LLC, )
)
) Civil No. 032751 (FSH)
Plaintiff, ) Hon. Faith S. Hochberg, U.S.D.J.
2 )
) ORDER
" NEW JERSEY DEPARTMENT OF ) Date: June }[p, 2003
ENVIRONMENTAL PROTECTION, )
).
Defendant. )
)

HOCHBERG, District Judge:

This malter having come before the Court upon Plaintiff, Hi Tech Trans’s Emergent Order

to Show Cause with Temporary Restraints;

and the Court noting at the outsst that the exigent circumstances of this action have come

about entirely through Plaintiff’s own actions and inactions;'

! The instant Order to Show Cause was submitted 1o the Court by mail some 10 days
after the DEP made its ruling, rather than having been filed in any manner seeking true emergent
telief. The Conrt held a prompt hearing on the request nonetheless. At the hearing, Plaintiff
represented that sometime last year it petitioned to the Surface Transportation Board (“STB”) for
a decision regarding whether activity at the Hi Tech facility is part of intermodal rail
transportation. The STB, in its November 19, 2003 decision, determined that transportation of
construction and demolition (*c&d™) debris by truck to the Hi Tech facility is not an integral part
of rail transporiation. In what can best be described as equivacal dicta, the STB further stated
“the only Hi Tech activity that might be considered integral to the rai] transportation of C&D
debris would be transfer of C&D debris from trucks to rail cars at the Canadian Pacific Railway
transload facility itself” Surface Transportation Board Decision, Finance Docket No. 34192 at
p- 4. Plaintiff never sought any further relief or clarification of this statement by the STB in the 7
months after the ruling. Rather, it chose to do nothing until such time as the DEP ordered it to
shut down with full knowledge that it was facing this likelihood.

17
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and it appcaring that Plaintiff secks to enjoin the enforcement of the DEP’s Administrative
Order of May 27, 2003, in which it determined that Plaintiff is operating an “illegal solid waste -
facility” because it has failed to obtain the necessary permits for such a facility and ordered that

Plaintiff cease and desist operation of such illegal facility within 20 days of rcceipt of the

" Administrative Order;?

and it appearing that the Court has reviewed the many submissions of the parties and heard
oral argument presented on June 11, 2003;

and the Court finding that, under the Eleventh Amendment, 4 plaintiff other than the United
States or a state may not sue a state in federal court wi&xout the latter state's consent unlcss Congress
:;\brogatw ;he state's Eleventh Amendment immunity pursuant to a constitutional provision granting
. Congress that power. See Kimel v. Florida Board of Regents, 528 U.S. 62 (2000); Scminole Tribe

of Florida v. Florida, 517 U.S. 44, 59 (1996);
and the Court further finding that the United States Supreme Courl’s decisions in Ex parte

Young, 209 U.S. 123 (1908) and Verizon Maryiand Inc., v, Public Service Commission of

Maryland, 535 U.S. 635, 645 (2002), cited by Plaintiff, do not control here, as those cascs involved

suits against state commissioners in their official capacities;

? Plaintiff prescnts the novel argument that, as a licensee of CP, it is an integral part of
rail transportation and is not subject to state and local permitting rules because this particular
arca has been preempted by the ICCTA, aund that therefore, the DEP does not have the anthority
to make it obtain permits or shut it down. (Interestingly, it concedes that in all other areas related
to health and safety, this avea has not been preempted and that thercfors, the DEP can regulate it.)

In this case Plaintiff asks this Court to make a determinavion that its solid waste facility iz
an integral part of rail transportation. Yet, in a related action also before this Court, }i Tech
Trans v. HCIA, et al,, 02-3781, Plaintiff contends that this Court does ngt have the authority to
make this determination because the STB has the exclusive authority to do so. See June 10, 2003
letter of Johm McHugh, counse! for Plaintiff in 02-3781.

2
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and tﬁc Court noting that Plaintiff was put on notice at the hearing on June 11, 2003 that one
possible way to cure the 11* Amendment defect would be to amend its Complaint to name a DEP
’ ofﬁcial;
and the Court noting that if, and when, Hi Tech files an action against an individual actinig in
. his/her official eapacity, this Court will promptly address the Burford and Younger abstenti_on ‘
doctrines as they relate to the issues in this case;
and the Court noting that Plaintiff has not availed itself of its right to request an
adminisirative hearing from the DEP, nor a stay from the DEP, nor any of the other relief accorded
by the New Jersey Superior Court despite ample noticé of the availability of those remedics since
the DEP’s May 27, 2003 ruling;
IT IS on this 16t day of June 2003,
ORDERED that Plaintiff’s Complaint is barred by the U.S. Const. 11 Am. and is therefore
DISMISSED; and it is further
ORDERED that Plaintifs Motion for a Preliminary Injunction is accordingly DENIED.?

HON. FAITH S HOCHBERG
UNITED STATES DISTRICT

3 Bccause of this Court’s ruling that the entire action is barred by the 11* Amendment, it
1s unnecessary to address the parties” arguments for and against injunctive relief on the merits, -

3
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NOT FOR PUBLICATION
UNITED STATES DISTRICY COURT
DISTRICT OF NEW JERSEY

HI TECH TRANS, LLC,

Civil No. 02-3781 (FSH)
Hou, Faith 8, Hochberg, U.S.D.J.

)
)
)
)
Plaintiff, )
v. )
; ORDER
HUDSON COUNTY IMPROVEMENT )
AUTHORITY, et al., ) Date: June %/ 2003
)
Defendants. )
)
oC] G. Judgn:

This matier comes befors the Couri on an Order to Show Cause entered Jung 4, 2003, why
Plaintifi*s Complain: should not be dismisscd for laok of standing or of a justiciable case ar
mmvmy;’

apd the Court having reviewed the submissions of the partjes and heard oral argument

presemted on Joge 11, 2003,
 aod far good cange having boon shown,

sod the Court finding that Platotiff previously withdrew {ts Preemption Claim contained in

Connt ;2

' On May 30, 2003, Defendanss HICIA aud BCUA submitted its ropky brief In support of
thair inotion for summery judgment to the Court. At that time, Deferdants potified tha Court that
tho Nesv Jersey Dicpartment of Eavironmental Proteotion entered an Admintgirative Order on
“May 28, 2003, directing H{ Tech to discontinue “4ts [llogal opexation of 2 solid waste facility.” Tn
responss, e Couxt issued the Onder to Show Causs.

- # Plaimtiff olaimed in Count 1 of #ts Complaint that it has the status of a rail casticr ss
defined in 49 US.C. § 10102(5), vndex ths exchusive jurtsdiotion ard control of the Sucfice

20
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and the Cayrt finding that Plaintifl » olaim sot forth i Conat 2 doos not present a justicigble
case or confroversy at this time and is therofors dismisged without prejudices;’

Tmpoﬂahonanmi and is accordingly, 'exnmptﬁbmthaappﬂmﬁonnfmymworbcal law”
. Hi Tech sought a declavatory order of the Surfase Transporistion Board (“STB') that they have
-+ golusive jurisdiction ever Hi Tech's aciivities, However, on Novetaber 19, 2002, the STB
demied the roquest, for a declaratory judgment, finding that “iovement of trucks canying
[construction and denwlition] debris over New Jarsey toads to roach the [Canadisn Pacific
Railway] tansload fucility that Hi Tech oparates is not patt of ‘ransportation by rall camicr” as
Hi Tech Trans -

deﬁned in sect:on 10501@" snd therefore 10501(h) preemption does tiof apply.
ent, STB Finance Docket No. 34192, Hi Tech did not appeal this

advensamlmg. .Tm!unfm‘nwddmComtdtmngamMcemﬂmhm‘this
year that Count | would be withdrawn, Thip was reoonfizmed duting the hearing on the jnstant

Order to Show Cango.

] ? Defendants claim that Plaintifi"s Complaint showld bo digmissed becanso thoy lack
standing to pursuc their Complaint that o connties’ onder diresting waste flow violatos the
Commsres Clanse (28 fo approximately 30% of the Type 13 waste recelyed by Ei Tech) fn light
of the DEP’s Adminisirative Order shusing Fi Tech’s facility down complctcly. While the
Comt agrees that Plaintiff’s action should be dismiseed withont prcjudics, the Court finds that
the roason for dismissal is more properly chirgeterizod as 8 wootness issno. Sep Resiny,
Bensalem Township, 616 F.2d 680, 684 (3d Cir.1980) ("Ingsnntoh 88 mootness would divest us
of jurisdiction to consider this appesl, we are obligated to address this issup s » threehold

‘matiez™). The United States Supreme Cotrt hag adknowledged "mpotnons as ‘the doctxine of
staniding set in s time frame: The requisite perogal interest that must exist gt tho
cmwncammt afﬂ:c khguﬁou (standing) must contiue tiroughaut fte cxistence (mootuess).”

, t Goraghty, 445 U.S. 388, 397 (198G) {quoting Menaghan,

i he ' SZYALB 1.J. 1363, 1384 (1973)). Because

ﬂm DBPM determmedtbat Plainﬁﬁ‘zs operating an illegal solid waste facility, Plaintiff's claim

that Defendants® County Plans viclste the Commercs Clanso is now ineat. Xo order in this oasc
can have anything other than an advisory sffect unicss and vntil Hi Tech obtains resclution ufthe

DEP shut-down opder. In other words, Its Conimerce Clastse claim doos not present a radressablo

grievancs at this time. Therefore, this Court lacks jurisdiction over this elaim, as well as

Plaintif's § 1983 claitns based on the same sct of facts, and Plaintiff"s Complaint is thus

distissed wishout prejudice, -
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fud fhe Court further fiuding that Count 3, assarted vnder 42 U.S.C. § 1983 yot premiscd on
the same grounds as Couar 1 and Count 2 end presonts no different issue, and it will
B correspondingly be dismissed without prejadice w2 this time*
and the Court finding that Hi Teeh's motion for & preliminary imjunction will be deniod:?
and the Court firther finding that HCIA and ECUA's mation for a proliminasy injunction

will be danied as moot at this tine:’ -

4 On May 21, 2003, the Court dimnissed Conut 3, the torfions Interference claim, and the
clpims against the individual defendants, Thomes P. Calvenico aod Mause G. Tuccd, Therofore,
with this diemissal of Plaintiff’s claims contained in Counta 2 and 4, PlaintifP's remaining connts

of tho Complaint arc dismigyed without prejudice.

? The Third Citcnit has repoatedly held that injunctivs xelief “ie ana:tramdmarymady

srhich should be granted only in limited oiroumstances.”

"Ing. ¥. Goparal Motors Corp,, 847 F.2d 100, 102 (3d Cir. 1938). Inomdetforthiamdmnrdmmy

« remedy to obtain, a movant muet demonstrate: (1) a reasonabls probability of sucocss on the
maxits; (2) that icreparably infury will result if the requosted relief is deniod; (3) that the hardabips

" balance in favor of the moving pasty; and (4) the publie utercst would be advanced by tha
requostes] relief. Here, Plainiiffs injunstion application fails on the first prong - likelihood of
success ofx tho merits -~ aud therefors, the Couxt need not address sny of the other prongs,

¥ Defendants fail to meet the third ptong of the test st forth ebove - irrcparable infury. In
order fo mace} jte burdem of showing icreparable injury, the moving party “must demonstrato
pctcnualhmmwhwhmmtbcmmaodbyalesaloran@nmblmcmadyfonow}mamm.m
Instang Air

prolumigsry m,!uncum must be the only way of proteoting the plaintiff from haren,”
882 F,2d 797, 801 (3d Cir, 1989). Insafir as Hi Tech has

heen shut down by the DE P's Administrative Onder, the Contios aca not irteparably hanmed at

this time.

If tho Hi Tech feility is reopened, RCIA atd ECUA may rcapply on 24 bours notics for
Interim resiraings thay would prohibis Hi Tach fiom accopting any type 13 waste originatiog in
either Hydson or Essex; Covattics, Had the DEP not ghut Hi Tech down eompiotely, this Court
woulehavebummhnodmgmnthnmmmuamonMZafDefmﬂanm'nomterclaam.m.
manmmmmmammwofmwmmmw(ﬁxmghmful!devc‘tapmsnt
“of facts ret forth in the partics’ respective mations for summary judgment) that Hi Tech violated
the Solid Wasts Utlitios Control Act and HCIA aud ECUA’s franchiscs because the ireparable
harm 1o Dofendgats end the public’s interest significsatly outweighed the 30% diminution to Hi
Tech's businegs by not being able to acccpttspo!il wasto from thess conmtios,

3
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and the Cowt frther dofonmining that in fairmesr to Plainéif ad to promate judicial
sconemy, HCIA and ECUA’s Counterclaitns should be stayed while such procesdings 22 may affoct
the future justiclability of Pleintiff's Commerce Clanse elaim prooced fuxther:?

T ISonthis____thday of June 2003,

ORDEREP that Count 1 of Hi Tech's Complaint, provicusly withdrawn by Plaintif's
' comsel, ignow DISMISSED WITH PREJUDICE; and it is finthor

ORDERED that Coumts 2 gnd 4 of B, Tech’s Complaint, the Commerce Clause and
corollaty § 1983 claim are DISMISSED WITHOUT PREJUDICE as meot; and it ¢ further

ORDERED thet Hi Tech’s motion fora prelimlne:y injenction is DENIED: aud it is further

ORDERED that HCIA and BCUIA’s comterslaim snd third party clatros are STAYED fora
?O—daypm’iod.topexmi(dm New Jersey State Depariment of Environmiental Protection procesdings
aud such other proceedings that bear upon the standing fssus in this cass 1o proceed; and it is furthoer

ORDERED that KCIA and ECUA’s mation for a prefiminery Injunction is DENTED

WITHOUT PREJUDICE as mant a¢ this time; nnd ir ja further

7 Dafendants cloarly havu standing 1o bring their coumerclaims and third party claims a
this time. Howaves, in the interest of judicial coonomy, the Conrt will stay Defendants”
counterclrima far a peried of 80 days. At that tims, the Coust will take mnather look at thia
maiter io detenmine whather Plaintiff's Compluint rmmains moot, Both pastics shall submita
Status Report to the Court on Saptember 30, 2003, which ehall addresa the issues germant to
mopmess. Defondants seck mstralnts upon Plaintiff's dissipation of assats duripg the pendency
of tho stay, contending that PlaiotifPs illegal opecations have diverted Busdreds of thonsands of
doliass of revenues belouging to Essex and Hudson Countics. It iz ordered that Defegdants shall
be coitled 1o take discovery of Hi Tech and ife principals duriag the 20-day period of the stey,
including, but not Hmitod to banking and other financial records ta determine whether B Tech's
corporate cuiity hes been uscd inappropriataly ty its principals to sender the corporate eatity
undsrospitalized aud roable fa satisfy 8 money judguked. Defendents mey seck documcnts and
depositions upon 10 days’ notice. Any discovery disputes shall be brought feothwith to
Magistrate Judge Shwartz,

4
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ORDERED_ that HCLA and ECUA are relieved of Magistrate Judgn Hedgoes’s “for attorney’a
<y only” Protective Order so that they may procced with any cnforcement actions nrucessary to

- epforee nounty znd atate lasws in state court,

HON. FAITH 8. HOCHBERG
UNETED STATES DISTRICT JUD

24



EXHIBIT E
PAGE1OF1

cEiVE
msuu 3070

oasne®®

”.“,‘

THE ESSEX COUNTY UTILITIES AUTHORITY

165 Passatic Avarns, 6% Tioer, Mdisld, Now javey 07004

o1 9738073380 Pei. $73.857-4981
§ Jrveaen 9L B2 Jehn
Chatzman.
EEmrme T
June 2§, 2003

FROM:  The Essex Counly Utllitles Authorily

10: Al Soiid Wasle Havlers

Enciosed please find a enpy of an administrative order issyed by the New
Jeney Depariment of Envionmenial Protection against Hi-Tech Trans, LLC,

Please be guided occordingly.

sy JASimstive Rolan/ADA Bopisrar
O ied 08 Meyried g
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