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Before the
SURFACE TRANSPORTATION BOARD

DOCKET NO. AB556(SubNo.2X)

RAILROAD VENTURES, INC. - ABANDONMENT EXEMPTION
BETWEEN YOUNGSTOWN, OH AND DARLINGTON, PA,

IN MAHONTNG AND COLUMBIANA COUNTIES, OH
AND BEAVER COUNTY. PA

RESPONSE OF RAILROAD VENTURES, INC. TO
STB DECISION OF FEBRUARY 13,2007

REGARDING ORDC CROSSING SIGNAL EXPENDITURES

INTRODUCTION

By its decision doled February 13,2007, the Board addressed the disposition of the

$375,000 escrow fund which was set aside from RVI's proceeds of the forced sale of the

rail line at issue in the above captioned proceeding. In the Board's decisions of December

15.2005 and December 13,2004, the Board concluded that CCPA/CCPR had failed to

provide adequate documentary and accounting justification for expenditures from RVFs

escrow fund and ordered CCPA to refund $208,751 plus interest to RV1. However, in its

decision of December 2005, the Board tentatively ordered that the refund be reduced by an

additional $149.872 resulting in a possible reduced refund of 558.879. The Board providud

RVI with an opportunity to contest the tentative $149,872 reduction, and after considering

RVI's January 19,2006 response, in its February 13,2007 decision, the Board concluded

that the $149,872 reduction was not a proper matter for reconsideration and accordingly

disallowed that reduction. As a result, the refund of $208,751 plus interest would have

been payable to RVI under the Board's prior decisions.



Nonetheless, in an effort to circumvent its prior factual and legal findings in the

December 2004 and 2005 decisions, the Board vacated those decisions for "material error"

and at the behest of the Ohio Rail Development Commission ("ORDC") considered further

offsets against the RVI escrow fund arising from $759,437 spent by ORDC to replace

crossing signals al crossings which RVI had allegedly allowed to deteriorate. Based on

these additional expenditures, the Board tentatively concluded that RV] was entitled to

absolutely no refund of its escrowed monies.

Thus, after more than three years of litigation, the February 13,2007 decision

vacated two prior STB decisions, denied RVI any refund of its escrowed monies, adopted

an entirely different reason for denying RVI a refund and obviated the accounting

procedures and protections which the Board itself imposed when RVI's escrow fund was

initially established. In effect what the Board has done is change the rules of the game in

the ninth inning after concluding that CCPA was unable to justify, account for or

corroborate sufficient expenditures to consume all $375,000 of RVI's escrowed monies.

SUPPORTING TESTIMONY

However, the Board has provided RVt with a further opportunity to submit an

additional pleading to address the propriety of offsetting the ORDC crossing signal

expenditures against RVI's escrow account and by order of March 5,2007 permitted RVI

limited discovery to determine the extent to which the new signals at nine specified

crossings had been paid for by ORDC in whole or in part with federal funds. On March 6,

2007, RVI served interrogatories and document production requests on CCPA, CCPR and

(he ORDC1 On March 14,2007 the ORDC provided RVI with a Verified Statement of

1 CCPA and CCPR responded to RVI's ntfern>|ptorm billing that they had no knowledge of federal hinds
expended for the nine crossing*



Michael D. Forte' (Exhibit A) which establishes that $854,443 in federal funds were used

tor crossing signal improvements at all of the nine crossings identified in the February 13,

2007 decision and RVTs discovery requests.

In addition to the Verified Statement of Michael D. Forte', RVI also submits for the

Board's consideration the Verified Statement of Mr. William Strawn, President of the Ohio

Central System. (Exhibit B) As indicated m Mr. Strawn's Verified Statement, Ohio &

Pennsylvania Railroad Company ("O&P") was the operating earner which provided

service on the Youngstown & Southern line prior to its acquisition by RVI and then during

the period of RVI ownership when the line was not embargoed due to washouts and

defective track conditions Mr. Slrawn's statement establishes that the Y&S signals at the

various crossings were already in a degraded and inoperative condition due to the long

period of deferred maintenance while the Youngstown & Southern line was owned by the

Pittsburgh & Lake Enc Railroad Company. Mr Strawn's testimony confirms the evidence

and testimony of RVI witness George Wchner whose two Verified Statements are already

of record in this proceeding. RVI hereby incorporates Mr. Wchncr's Verified Statements

in this response by reference RVI requests the Board to carefully consider the first hand,

eyewitness testimony of Mr. Strawn and Mr. Wehncr which establish that RVI was not

responsible for the deterioration of the crossing signals during its period of ownership.

Based on this testimony, RVJ respectfully requests that the Board reconsider its conclusion

that RVI had allowed these signals to deteriorate, in light of the personal knowledge of

these witnesses which establish that the deteriorated condition of Y&S signals occurred

prior to RVI's ownership of the line.



LEGAL ARGUMENTS

1. The ORDC crossing signal expenditures arc improperly considered at this

late date because they could have been submitted bv CCPA or ORDC for reimbursement in

2004 but were not.

The ORDC signal restoration expenditures should be disallowed and denied for

reimbursement for the same reasons thai the Board rejected the $149.822 in CCPA

expenditures in its 2007 decision, i.e. because these expenditures could have been

submitted by CCPA and ORDC for Board consideration as part of the 2004 initial

submission for reimbursement. However ORDC and CCPA apparently decided not to

submit these federal expenditures so that other nonfedcrally funded expenses incurred by

CCPA/CCPR could be charged to RVTs escrow fund Accordingly, the Board's February

2007 decision proposes to treat these ORDC signal restoration expenditures in a manner

that is totally inconsistent with its treatment of the $149,822 in untimely submitted line

expenditures which were disallowed for reimbursement from RVl's escrowed funds. The

Board's February 2007 proposal regarding ORDC signal restoration expenses is therefore

completely unwarranted and would improperly deny RV1 due process of law and deprive

RVI of any reimbursement of its escrowed funds.

2. Reimbursement of ORDC crossing signal expenditures from RVl's escrow

account would retroactively imnose an unconstitutional burden on RVTa interstate rail

operations

The Board's February 2007 decision indicates that it has not adequately considered

Mr. Wchncr's unrcfuted testimony which establishes that RVI was not responsible for the

deteriorated condition of the crossing signal equipment which occurred prior to RVI's



acquisition of the rail line. Mr Wchncr's testimony is confirmed by the Verified Statement

or Mr Strawn which is attached as Exhibit B This testimony also demonstrates that not

only was RV1 not responsible for the deteriorated condition of the crossing signals, but that

given the impossibility of safe or profitable rail operations on a line with millions of dollars

of deferred maintenance, RVT, as a regulated rail carrier, had no common earner or

statutory obligation to provide rail service on the Y&S line at a loss.

Well established legal authority limits the operating and maintenance obligations of

common carrier railroads for lines which arc not profitable. See cases cited in Response of

Railroad Ventures, Inc to the CCPA/CCPR Claim for Reimbursement in the Amount of

5149,782 filed January 19t 2006, Legal Argument p. 8-9; Sec also. In Re: Penn Central

Transn. Co.. 382 F Supp. 856 (E D Pa 1974) (when rail earner's operations arc not

profitable, it is unconstitutional to require their continuance.); New York, N.H.& H R Co

v- US. 289 F. Supp. 418 (S.D.N.Y. 1968) (railroad operating at a deficit had a

constitutional right to cease operation not withstanding statute requiring [CC's consent to

abandonment or the Bankruptcy Act) as well as Mississippi R.R. Commission v. Mobile &

Ohio R.R Co.. 244 U.S. 388.37 S.Ct. 602.61 L.Ed. 1216 M9I7): New Haven Inclusion

Case. (399 U S. 392,491,90 S Cl. 2054 (1990); Matter of Pcnn Central Transportation

Co^ 494 F.2d 270 (3 Cir. 1974), and In re Boston A Maine Com.. 484 F.2d 369 (1* Cir.

1973)

Thus it appears that the Board has disregarded the law and the facts to reach a result

oriented decision that is intended to penalize RVI for insisting that the STB establish

adequate accounting procedures for its escrowed funds which CCPA then failed to follow

and which the Board now attempts to evade. As a consequence, the Board's decision of



February 13,2007 improperly expropriates RVTs escrowed fluids in violation of the

Board's own escrow fund accounting requirements, federal law and RVL's constitutional

right to due process.

3. The Board's February 2007 decision improperly imposes the cost of

ORDC's federally funded crossing siunal expenditures on RV1 in violation of 23 C.F R.

&646210.

Where federal funds have been used to fund crossing improvements, under 23

C F R §646.210 it is the responsibility of the state, and not the railroad to improve the

railroad crossing. "[The] language [of 23 C.F.R. §646.210(a)] could not be more clear. It

means, very simply, that once a state or local government agrees to the federal funding of a

railroad crossing construction or reconstruction project, it cannot seek to impose the cost of

that proicct upon the railroad." CSXTranso Inc.v Mavor&Citv Councilor Baltimore.

759F.Supp.28112S4(D.C.Md. 19911 afTd nercurian 979 F. 2d 356 (4* Cir. 1992)

(Emphasis added) In other words, a state docs not subject itself to federal preemption

until it applies for and accepts federal funding for the specific crossing project in question

The interpretation of 23 C.F.R. {{646.210 in CSX Transportation, in addition to the

interpretation of that regulation in Consolidated Rail Com, v. Pennsylvania Pubic Utility

Commission. 557 A.2d 832 (Pa. Commw. Ct. 1989) (stating that 23 C.F.R. §646.210

"explicitly expresses the federal government's intent to preempt a state law allowing

allocation of costs to a railroad in a federal aid project"), is consistent with the permissive

language of 23 U.S.C. §§130(a) and 144(d). which gives a slate the option to participate in

the Federal-Aid Highway program. CSXT v. Delaware DOT. 2003 WL 22953195.



Based on the foregoing cases, RV] contends that the Board has no jurisdiction to

interfere with the administration of federal highway crossing funds by the Federal Highway

Administration. RVI's position is based on the federal statutory and regulatory framework

which governs the respective jurisdictions of the STB, the Federal Highway Administration

("FHWA") and the Federal Railroad Administration ("FRA"). This federal scheme

allocates authority for rail highway crossing safety to FHWA and FRA and not to the STB.

A. Jurisdiction over rail/highway crossing safety projects and the

expenditures of federal funds on such oroiects resides in the Federal Highway

Administration and the Federal Railroad Administration.

In I%6, the U S. Department of Transportation was created and virtually all of the

ICC's rail safety oversight functions were transferred to the new agency. Sec S. Rep. No.

104-176,315-6(1995), 1995 WL 701522. In 1970, Congress confirmed its intent to grant

the Department of Transportation primary authority to regulate rail safety by enacting the

Federal Railroad Safety Act ("FRSA") which directs the Secretary to " promote safety in

every area of railroad operations and to reduce railroad-related accidents and incidents."

49 U.S.C. §20101. Accordingly, the FRSA vests the Sectary of Transportation with

primary responsibility for railroad safety in the country, conferring on the Secretary broad

authority to "prescribe regulations and issue orders for every area of railroad safety " 49

U.S.C. Q20103(a). The Sccrctaiy has delegated the authority to promulgate railroad safety

regulations to the FRA, 49 C.F.R. 1.49(ni), and the authority to promulgate regulations

pertaining to highway safety, including rail/highway crossing safety to the FHWA, 49

C.F.R. 1.48(0), 1.49(m). See also CSX Transp. Inc v. Eastcrwood. 507 U.S 658,663 n. 4

(1993).



The FRSA specifically addresses the relationship between federal and stale

regulation of railroad safety providing that a "state may adopt or continue in force a law. a

regulation, or order related to railroad safety. . until the Secretary of Transportation...

prescribes a regulation or issues an order covering the subject matter of the state
•

requirement." 49 U.S.C. §20106. Even after the Secretary issues such a regulation, state

law may remain in force if il is "necessary to eliminate or reduce and essentially local

safety hazard," " is not incompatible with** federal law, and "docs not unreasonably burden

interstate commerce " Ibid Sec also Union Pacific R.R v. California Pub. FJtils.

Comm'n.. 346 fr 3d 851,858 (91" Cir. 2003).

The jurisdiction and regulations of the FHWA are also directly relevant for FRSA

purposes since as noted above, the Secretary has delegated FRSA authority to FHWA in

the context of rail/highway crossings, which include the nine signal crossing facilities at

issue in this proceeding As the Supreme Court has noted. FHWA has currently preempted

state laws only in the context of railroad/highway crossings that are part of fcderally-

mnded highway projects. Sec CSX. Inc. v Easterwood. 507 U.S. 658,665-67,671 (1993).

Sec also Rail-Highway Crossing Programs, 23 U S C. & 130 (1994 & Supp 3 1997).

mandated by the Highway Safety Act of 1973, Pub. L. No. 93-87,87 Stat. 282. Section

203. As is clearly admitted by the Verified Statement of Michael D. Forte', federal funds

were expended by ORDC for crossing signal facilities in each of the nine crossings which

the Board addressed in its February 2007 decision.

As indicated on Exhibit A, Exhibit B, Fxhibit U, Exhibit V, and Exhibit W of Mr

Forte"s Verified Statement, the Federal Highway Administration federal aid project

agreement with the State of Ohio for these nine crossings specifies that the State of Ohio



and its highway agency (i c ORDC) agrees to comply with the applicable terms and

conditions set forth in Title 23IIS Code, Highways, and the regulations issued pursuant

thereto and the policies and procedures promulgated by the Federal Highway

Administration relative lo the designated crossing projects As a consequence, the June 15,

2005, Petition to Intervene filed by ORDC with the STB requesting the Board to utilize

RVI's escrowed monies to offset crossing reconstruction and signal replacement costs paid

for in whole or in part by ORDC with federal funds directly contravenes the terms and

conditions under which those federal monies were provided by KHWA for these ORDC

crossing projects. Accordingly, the Board's decision of February 2007 offsetting these

federally funded signal expenses against RVI's escrow fund and denying RVI a refund of

its escrow account in the amount of $208,751 directly violates federal law2. Under 23

C.F.R. §646.210 an attempt hy ORDC or CCPA to obtain credit for federally funded signal

replacement costs from RVI (a rail common earner), is illegal, and the Board may not do

on behalf of these state agencies what they could not do fbi themselves

The Board must recognize the limitations of its own regulatory jurisdiction under

1CCTA and accord appropriate deference to the pnmaryjurisdiction of the FHWA and the

FRA under the FRSA lo administer and enforce the policies prescribed in connection with

federally funded state rail highway crossing safety facilities. As noted previously with

regard to railroad safety. Congress in 1067 transferred the ICC's regulatory powers related

to rail crossing safety to the newly created Department of Transportation. Congress

confirmed its intent to grant the Department of Transportation primary authority to regulate

railroad safely by enacting the FRSA in 1970 which expressly authorized the secretary to

• The ORDC Pen I ion to Intervene nude no mention of the limitations imposed on federal crossing funds
pmvided by HIWA to ORDC for these crossing propcli

9



"promote safety in every area of railroad operations and to reduce rail-related accidents and

incidents/1 In this regard. Congress spoke directly to the question of preemption of state

actions and regulation relating to railroad safety in the text of the FRSA, expressly

providing that states "may adopt or continue to enforce a law, regulation or order related to

railroad safety, until the Secretary of Transportation presences the regulation or issues and

order covering the subject matter of the state requirement." 49 U.S.C. §2106. By issuing

its regulations at 23 C F.R 646.210. denying states the ability to charge federally funded

crossing safety signal expenditures to railroads, the FHWA has preempted ORDC's

attempt to have federally funded crossing safety signal replacement expenditures offset

against RVI's escrow account.

B. The Board has no jurisdiction to override or ignore the rail safety

funding regulations of the FHWA.

In 1995,25 years after passage of the FRSA, Congress enacted the ICCTA, 49

USC §§10101 el scq in an effort to limit the regulation of railroads as well as other

modes of transportation. The Act defines the scope of the STB's jurisdiction over rail

transportation, track construction, acquisition, operation, mergers, abandonment or

discontinuance and makes that jurisdiction exclusive 49 U.S.C. §10501(b) ICCTA

extends to the STB "all regulatory power over the economic affairs and the nonsafetv

operating practices of railroads. Petition of Paducah & Louisville Railway. Inc.. No. FRA-

1999-6138, at 6-7 (January 13,2000) See also S Rep No. 104-176, at 5-6 (1995), 195

WL 701522. Section 10501 itself is found in Part A (Rail) of Subtitle [V of Title 49; and

the remainder of Part A makes clear that the STB's jurisdiction extends to rates (Chapter

107), licensing (Chapter 109), operations (Chapter 111), and finance (Chapter 113).

10



Section 10501 's use of the phrase "remedies provided under this part" is illuminated by

considering Congress1 explanation of those remedies elsewhere in the statute. Those

remedies ($§11701-11707,11901-11908> do not pertain to rail crossing safety on their face

and evidence no Congressional intent to supplant remedies specifically designated to

address rail highway crossing safety under the FRSA.

Moreover. Congress did not grant the STB authority to supplement DOT'S primary

jurisdiction over rail crossing safety Instead, to address rail safety issues. Congress

enacted an extensive rail safety regulatory scheme in the very next subtitle of Title 49

(Subtitle 5); 40 U.S.C. §§20101-21311, which is administered by the FRA. Sec 49 U.S C

$103; 49 C.F.R. § L.49. Congress also gave the FHWA responsibility for rail safely in the

context of federally funded railroad/highway crossings. See 23 U.S.C. §130.

C. 49 U.S.C. SlOSOUbl does not preempt the FRSA or FHWA

jurisdiction over federal fundirm of the ORDC rail/highway crossing protects in this

proceeding.

Although a literal reading of §10501(b) might suggest that it preempts all other

federal law, the STB and federal courts have rejected that reading as overbroad and

unworkable. Indeed, when it comes to other federal statutes, those statutes must be

harmonized to the extent possible See. e g Tvrrell v. Norfolk Southern Rv.. 248 F 3d 517,

523 (6lh Cir. 2001) (there is no "positive repugnancy11 between the two statutory schemes;

§10501(b)does not preempt the FRSA), Boston and Maine Com, v. STB. 364 F 3d 318,

321 (D.C. Cir 2004) (noting that "primary jurisdiction over railroad safety belongs to the

FRA, not the STB") See also Blanchette v. Connecticut General insurance Corp.. 419 U.S.

M



102,133-14(1974) (if two federal statutes arc capable of coexistence, they should be

harmonized).

Under 49 U S.C. §l0501(b), the ICC TciminaUon Act of 1995 ("LCCTA") also

provides a broadly worded federal preemption of state law which gives the Board's

exclusive jurisdiction over transportation by rail carriers and remedies provided under

ICCTA However, it is equally well established that §10501(b) does not completely

preempt all state jurisdiction and that stales letain their historic police power so long as

state actions do no constitute economic regulation of railroads or unreasonably interfere

with interstate commerce. See H R. Rep No 104th Cong., 1" Sess. at 95-% (1995),

reprinted in 1995 U.S.C.C.A.N. 793,807-08. Sec Atchison. Toocka and S.F. Rv v.

California. 346 U.S 346,352(1953), Wheeling & Lake Enc Railway v PaPub Utility

Commission. 778 A. 2d 785 (Pa. Commonwealth Court 2001). Thus, a state's ability to act

with respect to railroad/highway crossings, remains undisturbed by ICCTA so long as state

action docs not unreasonably interfere with railroad operations or interstate commerce and

docs not constitute regulation of the railroad's operation. See Iowa Chicago & Eastern

Railroad Com, v. Washington County Iowa. 384 F. 3d 557 (8* Cir. 2004); Home of

Economy v. BNSF. 694 N.W 2d 840 (ND Sup. Ct. 2005). Since the nine ORDC crossing

projects do not regulate the opuiation of (he line's rail carrier, but piomotc safe interstate

rail operations on the line, the STB's preemptive regulatory jurisdiction is not implicated

Since the Board has no preemptive regulatory jurisdiction over ORDC's

rail/highway crossing safety projects and must recognize the Department of

Transportation's primary authority to regulate federal funding of state crossing projects, the

Board's 2007 proposal strays well beyond its regulatory jurisdiction by trying to assign the

12



costs or federally funded ORDC rail/highway crossing safety projects to RVI in violation

of 23 C.FR. §646.210

As demonstrated by the Verified Statement of Michael D. Forte', $854,443 in

federal monies have been used by ORDC to not just repair but to replace and upgrade each

of the crossing signals at the nine crossings identified in the Board's February 2007

decision Accordingly, it would be inappropriate and illegal for the Board to offset those

federally funded expenses against monies due to RVI from its escrowed funds. The

Board's February 2007 decision proposes that RVI, long after the fact, pay the cost of

federally funded crossing signal improvements in violation of 23 C.F.R. §646 210. Where

crossing improvements arc funded in whole or in part by federal dollars under the FRSA, it

is the responsibility of the state, and not the railroad companies, to improve the safety of

rail-highway crossings and Congress provided funding to the states, and not lo railroad

companies for that purpose

Moreover, the Secretary of Transportation promulgated regulations expressly

stating that grade crossing improvement projects "are deemed to be of no asscrtionable ncL

benefit to the railroads and there shall be no icquired railroad share of the costs'1 23 C.F.R.

§646.210 Hamilton v Illinois Central Railroad Co.. 894 F. Sunn. 1014 (SD Miss. 1995).

The Board's February 2007 decision flics in the race of the Department of Transportation's

federal funding policy for state crossing safety projects and the federal regulations through

which that policy is implemented by FHWA. Indeed, these federal funding requirements

preclude the fault finding exercise engaged in by the Board (at ORDC's request) when it

assigned these signal costs to RVI for its alleged failure to maintain these crossing facilities

during its period of ownership. Thus FrIWA'i federal funding policy also viciates any

13



concern expressed by the Board about public funding of these ORDC crossing signal

improvements.

ICCTA and the FRSA must be construed in pan matcna and the Board must accecd

to the jurisdiction of the FHWA which under KRSA exercises pnmary authority over

federally funded state rail crossing safety projects Therefore this federal statutory scheme

and regulations issued thereunder conclusively establish that the STB docs not have

rcgulaloryjunsdiction to offset federally funded state crossing signal improvements against

RVPs escrowed funds in violation of 23 C.F R §646.210.

CONCLUSION

Accordingly, RVI respectfully requests that the Board (1) reinstate its December

2004 and 2005 decisions with respect to RVI's escrow account and the disallowance of

expenditures which CCPA failed to document and account for, (2) decline to offset

fcdcially funded ORDC crossing signal expenditures referenced in its February 2007

decision against RVI's escrow account and (3) reinstate the $208,751 escrow refund plus

interest which the Board originally directed be paid by CCPA to RVI under its prior

decisions.

Respectfully submitted,

VUONO&GRAY,LLC

By:
Richard R. Wilson, Esq.
Attorney for Railroad Ventures, Inc.

VUONO&GRAY.LLC
2310 Grant Building
Pittsburgh, PA 15210
412-471-1800

Dated. April 5,2007
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Docket No. AB-556 (Sub No. 2X)

RAILROAD VENTURES, INC. - ABANDONMENT
BETWEEN YOONGSTOWN, CHIO AND DARLINGTON , PA
IN MAHONING AND COLUHBIANA COUNTIES, OHIO

AND BEAVER COUNTY, PA

RESPONSE TO INTERROGATORIES
AND DOCUMENT PRODUCTION REQUESTS

DIRECTED TC THE CHIO RAIL DEVELOPMENT COMMISSION

VERIFIED STATEMENT OF MICHAZL D. FORTE'

I am enn.I::'M2 z? "r.e Cr_o -Ji- Jd ••£-jcrre.nt Commission
as - C.-acti Cr^asut -pe=-i--st in t.i* sife-}
I 1-a^t n«lC "P-E CDE.l-OP Sl-.C* AUG'JS- ^f -9?I

'•'y Qj-i-js _nciujs inencLf .zn= crcjtccs, nuking airangeTier.es
r^r furc.ns auiior-z.-^c cr^^iC-s, i-.spezt.nc conscri-TC-:r.
a.no aucnjn=ir.c pa-inenc :: _r.-'3icea I tiave been cr.a
fro-i*rt nar-jcer fsr ail ;: c-.e Sa.ê y Tercion's pro^rcs :r
me f^mer 'fourgsc-jwr. i 5ouc.i=;r. Railrsad lir.e

rsieral-J^id Project ^u-hori=acicr'^sreenen- accumenc aaesc
CE/24/2000 and marked as Exh-oi- A, authorized 5200,CCC 00
cr.ac was utilised _o have warning devices installed ar.c cne
sjrface reconstructed an the crossing icer.cif-.ed as wc* cc
c.ne Interrocatoriss an- Dccu-nent Proajctior. Requests, 1*1

Federal-Aic Project Authcri=at.or./Agreement aocument dated
04/10/2C01 and marked as Sxhifc.c =, authcritec SB03.000 OC
that was utilized to have warning dev.ces installed at the
crossings identified as

"a" Zxniait C authcrizeo 5115,369.00
"a" ixhiiit C aucnorirrec 515.063 00

EXHIBIT A



*b" Exhibit E authorized $95,471.00
"b" Exhibit F authorized $1,939.00
"b" Exhibit G authorized $15,063.00
*d" Exhibit H authorized $1,939.00
"d" Exhibit I authorized $85,192.00
"e" Exhibit J authorized 391,276.00
"e* Exhibit K authorized $1,560.00
"e* Exhibit L authorized $15,063.00
•f Exnioit K authorized $39,737.00
*£* Exnibit N authorized $1,470.00
"g" Exhibit 0 authorized $33,936.00
*g" Exhibit P authorized $1,939.00
"h" Exhibit C authorized $1,470.00
"h" Exhibit P authorized $105.762.00
wh" Exhibit S authorized S39,5CC.OO
"i" Exhibit T authari=ed $8S,6S4 00

of the Interrogatories and Document Procureion Requests Pi

Federal-Aid Project Authorization/Agreement document dated
05/09/2000 and marked as Exhibit U, authorized $70,000.30
tnat was utilized to have the surface reconstructed at th«
crossing identified as "e" cf the Interrogatories and
Document Production Requests fei.

Federal-Aid Project Authori;at.on/Agreement document dated
05/11/2001 and marked as Exhibit Vf authorized 540,000.00
that was utilized to have the surface reconstructed at the
crossing identified as HfH of the Interrogatories and
Document Production Requests #1.

Federal-Aid Prcject Autncrization/Agreement document datea
11/02/2005 and marked as Exhibit W, authorized $510,000.00
that was utilized tc nave the surface reconstructed at the
crossing identified as "i" of the Interrogatories and
Document Production Requests #1.

VERIFICATION

I declare under penalty of perjury that the foregoing
narrative is true and correct.
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Exhibit B

04/10/2001 USDOT - FEDERAL HIGHNAY ADMINISTRATION PAGE 1
01.45 FEDERAL-AID PROJECT AUTHORIZATION/AGREEMENT

STATE OHIO PROJECT HO G01Q349 STATE PR3J NO 23200

THE STATE, THROUGH ITS HIGHWAY AGENCY. HAIINC COMPLIED, OP HEFEB1 AfiPEEIHG TO
COHPLf. WITH THE APPLICABLE TERMS AND CONDITIONS SET P0?TH IN IL> TITLE 23. U.S
CODE. HIGHWAYS, (2) THE REGULATIONS ISSUED PURSUANT THE?ETO AND l2i THE PCLICIES
AND PROCEDURES PROMULGATED 3Y THE rEDEhAL -ITGHWf ADMIHIJTPATIOH RELATIVE TO
THE JBOVE DESIGNATED 7PGJCCT. »ND THE FEDERAL HIGHKAv ArMINISTRrtTIi.H riAVING
AUTHORIZED CERTAIN WORK TO PROCEED AS EVIDENCED BY TI-E 3ATE ENTEFEL DPDOSITE THE
SPECIFIC ITEM OF WOFK. FEDERAL FUIDS ARE OBLIGATED FOP THE PF.O.IE— NOT ?c EXCEEC
THE AMOUNT SHOWN HEREIN. T-£E BALANCE CF THE IJTIHATED TCT^L "OJT BCIttt *N
OBLIGATION OF THE STJTE. SUCH CBLI3AT10H CF FEDERAL FUHDT EXTEHt'o JNL. TO
PROJECT COSTS INCURPED BY THE 3T1TE AFTER THL FEDERAL H"hWA^ rtDMINI5TRATI->l
AUTHORIZATION TO PPOCEEC WITH THE pBOJECT INVOLVING SUCH OC'.T: THF 1T,aTE
FUPTHEP STIPULATES THAT, AS A C3NCITZ<3K T« PAYMENT DF THE rEDEPAL Fl'HL'r

OBLIGATED, IT ACCEPTj *ND WILL COHPLf WITH THE APtLIu^E-E ?POVlrK Mr SET FOPTH
IN 23 CFP PAPT b2n, JUoP^T C

:POJE=T L'DCATICN. CENTRAL CDLUNEIWn a PEtlKJlLVWI.? ?P CCPflLJI-
'CTEP CF "RJinCEU Ht.E-P MODERNIZE H^RHIII^ DEVICE!

CLASSIFICATION -j! "HA3E OF HuRF EF^E^I 'E I ATE
TC BE PUT UriI 'EF 't.hEEHZNT " *UT riKrtT'J
-.13HKA? PLAHF IMf . :>E3£Af"!H
PRELZMINABf SII5:i

CCNCTPOiTIi
uTHSR

APPR UPB^H.' T.TAL Cl TT FELCFJL FEPEV.L ** IID. " l i ' I FUHW
WITH "HA=£ UII I 'FF ^i^REIMENT h T ' I1UP?

>>5K jfllil Hi" i^u jii L ' Id. 'iilu 'Hi rfj lit.
TJTAL SHli. lii-O £ l ( i - l"1l' i]|i Cj 01

!!• T" T!iL n *"T J - u i i uii -.11
'UFECMEWT i-lun ' i i i i i jn

"EDEFAL HIM:? NCT L'HDEP ^FLKHMr ^- ON
TJTAL ^UT-^PIZED FDP PP IJL^1 . 1'j'i, i i n f " un

DEPAPTMEHT D? TRAN3POPTATZ3K
LE FUNDb CE?Tl"TED Bi -CRATE fiIL**4*E rrn - -IS. JOO.

V*l ?EC3NHZND£C 5- -CF^i-E G1L**"-PE LA"F - OVJUO.
AND AUTHO=F2IL Si -CR^CC f.Ii_H

FEDERAL HIGHWAY
APPROVAL 3ECQKHZHL&D Z T ' I'l H^RAVFN I'ATr
APIROv'ED aND AUTHDPLZII1 311 • T*1 H^Lr^.'EN I'^T>
TiuREEMEHT APPRISED E'l :'T^ HALhAVEN UATL

REMARKS
rfE REQUEST WILPCAC FORCE ACCOUNT AUTHJ?riATH<K hOF THIa pa^JFiT TH.. IS t
STF ANNUAL PP03PAM PPCJECT WE CEPTIH T«-IS PPLJEC" MEETIT THE RPC-'ILFEHENTS
OF .1 USC i:2

C1CUHEKT
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Exhibit V

05/L1.'2001 USCCT - FEDERAL HIGHWAY ADMINISTRATION PAGE L
OB 26 FEDERAL-AID PROJECT AUTHORIZATION/AGREEMENT

STATE OHIO PROJECT 1C MLCJ61 S7JTE ?POJ NC1 2I33b

THE STATE, THROUGH IT3 HISrKAf AriEHCf. HAJI*ft -'CMPLIED, OP HEFEE'i ifjPEfc.ING TC
CTMPLY, WITH THE APPLITWLZ TEPM', ANC -XNCITiaiC jET FORTH IH L- TI^LE ^3, U j
r.3DE, HIGHWAY, [2' THE REGULAriJNS TS2WZ PUP.UJNT FHSPETQ AND i2l "HE H'LZCIE"
AND P^CCECURES PPCMULGATED BY THE FEDEÎ L HIIHHA/ WmilJTVTIIH ^FLATl.E ?•"
THE ABCVE DESIGNATED PPCJECT, ^HD TJE FEDERAL HIQIHAf *£HINI3T*Ar:< H HAMtlC
A'JTHORESED CERTAIN WCPK TO PPOi'EEC *S S"TEEtlLEC It THE DATE EJ1TEPEC -JrPOoETE "HE
SPECIFIC ITEM nf IIOPJ:, FEDERAL FTMDP Wh LBLI-^TED FCF THE ?R \̂JF 7T N-JT Tr £/.SCD
THE 4MCUNT SHOWN riE?EIH, ThE 3PLAHCZ 3t THE F.CTIHATED FCT^L "OjT IE [Mi aN
3BL[3ATTC+] OF THE CTATE -UC1 OBLIGrtTI'JU )F tCDERAL FUNDS EXTENDS DMi T1
P°| JECT -TC^TS IUCUFRED B1! THE 3TVTE nFTE? *JE fEIEr^L -H>.WAY UNIHISTRATTON

ATIi-H TO P«LCE=C WITH THE «n TL-? -NV.l1. IIB £' CII -:CS7*: THE
jTIiULft?:5 THAT ^ ^ C NLITFjtl 1 -^.I'EilT -T THE rCDEaAL "JML1"

EZ, IT *XS?*S "IIIU hi'i. -«HPLr Jl^H ""HE ^?»L:C^BLE =°jVU:i HC
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Exhibit W
RunDw 11/02/2005

Rwi Timt 14 92 09

U.S DEPARTMENT OF TRANSPORTATION

FEDERAL HIGHWAY ADMINISTRATION

FEDERAL-AID PROJECT AGREEMENT

Report FMSD05A

STATE: OHIO PROJECT NO £060(010) STATE PROJ NO 75145

THE STATE THROUGH ITS HIGHWAY AGENCY HAVMO COftPUED OR HEREBY AGREEING TO COMPLY wrTH THE APPLICABLE TEPMB
AND CONDITIONS SET FORTH H(l) TITLE 23 US CODE HIGHWAYS ft THE REGULATIONS ISSUED PURSUANT THERETO AND Ol THE
POLICIES AND PROCEDURES PROMULGATED ft THE FEDERAL HIGHWAY ADMINISTRATION RELATIVE TO THE ABOVE DESIGNATED

DATE ENTERED OPPOSITE THE SPECIFIC OEM Of WORK HHftRAL FUNDS ARE OBLIGATED FOP THE PROJECT NOT TO EXCEED THE
AMOUN1 SHOWN KEREN THt BALANCE OF THE: fcSTIUATFO TOTAL COST B&iNG AN OBLIGATION OF THE ST»T£ SUCH OBLIGATION OF
FEDERAL «UNDS EXTENDS ONLv TO PfUXI&uT COSTS WOlRRED BY THE STATt AFTER T»* FEDERAL HIGHWAY *OMNISTRATION
AUTHORIZATION TQPROCFESWITHlHfc PROJE=1 INVOLVING CUCM POSTS (Nu

PROJECT On« Cemrii System Mihn ihe cny a' Tounauown n Mahonng Cojrd)
DESCRIPTION ConMMmMn oravr w 11» graoe cnnsms

DUNS • SO-B17-44Q2

CLASSIFICATION OF PHASE OF WORK
TO BE PUT UNDER AGREEMENT

HIGHWAY PLANNIur. & R£SEARCH
PRELIMINARY ENGINEERING
RIGHT OF WAV
CONSTPUCTIOt.
MCSAP
OTHER

EFFECTIVE DATE
OF AUTHORIZATION

IDT1 CODE

PROGRAM
CODE

LS40

LS5C

URBAN/
WITH

TOTAL COST

IU -JO

S JOS 'JOO -JO

FEDERAL FEDERAL FUNDS
SHARE UNDER AGREEMENT

SL-00

ADVANCED CONS!
FUNDS

S2Q5 COO 03

ESTIMATED TOTAL COST

TOTAL AUTHORIZED FOR PROJECT

551000000

SO DC

OHIO DEPARTMENT OF TRANSPORTATION

AVAILABLE FUNDS CERTIFIED D*

APPROVED AMD AUTHORIZED B*

AGRMT/MODIFf REQUESTED BV

HOKACE W GlLWOPL

GILMORE
GIL MOPE

DATE
DATE

DATE
KV26.200S

FEDERAL HIGHWAY ADMINISTRATION

PROJECT INFORMATION REVIEWfcP BV

APPROVAL RECOMMENDED B>

APPROVED AND AJTHORUED BY

KENNL1HW

JOSEPH GLINSKI JR

JOSEPH GLINSKI JP

DATE

DATE

DATE

10C7.2005

11/01.2005

1101.2005

STATE REMARKS

DIVISION REMARKS

Fence Account ConK*u»tnr PRXKI Grant Craskmgs 5u 969 M 37
S 873 440 F ana 373-150 G

a^S '̂S-w 373

jE j Glnsu Cmwigtarr aH singHnracltwlhlnwifan volume Ihardn aranci is complani Mth ina
arowsnm ol 22 CFR 6*6 Suoparl b Fund* aip oaud on Vn ORDC tnqimar s eslmnnle



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and exact copy of the foregoing was served

by regular U.S Mail this 14th day of March, 2007 upon the following

Richard R Wilson. Esq
C''oVUONO&GRAY,LLC
127 Lexington Avenue. Suite 100
Altoona. P A

Keith G O'Bnen. Fsq
C'o REA. CROSS & Al'CHINCLOSS
1050 Seventeenth Street. N W . buiie 600
Washington. D C :OD36

Richard 1 1. Sueeicr. Esq.
C'o Barnes Sc. Thomburg
75i^ I"7* Slreeu N * . Suite ^00

. D C :ooi)t>

Man M klodell. A^sociaie Assistant Actomey General
Counsel For (Jhio Rail Development Commission



Before the
SURFACE TRANSPORTATION BOARD

Washington, D.C.

DOCKET NO: AB S56 (Sub No. 2X)
RAILROAD VENTURES, INC. EXEMPT ABANDONMENT
BETWEEN YOUNGSTOWN, OH AND DARIJNGTON, PA,

IN MALIGNING AND COLUMBIANA COUNTIES. OH
AND BEAVER COUNTY. PA

VERIFIED STATEMENT OF WILLIAM A. STRAWN, II

Dated: April 4,2007

EXHIBIT B



Before the
SURFACE TRANSPORTATION BOARD

Washington, D.C.

DOCKET NO: AB 556 (Sub No. 2X)
RAILROAD VENTURES, INC. EXEMPT ABANDONMENT
BETWEEN YOUNGSTOWN, OH AND DARLINGTON, PA,

IN MAHONENG AND COLUMBIANA COUNTIES, OH AND BEAVER COUNTY,
PA -RAIL LENE OF YOUNGSTOWN & SOUTHERN RAILROAD COMPANY

VERIFIED STAEMENT OF WILLIAM A. STRAWN, II

My name is William A Sirawn, II and I am President of the Ohio Central Rail

System In the course of my duties on behalf of the Ohio Central Rail System, I have

personally inspected the former Youngstown & Southern railway line between

Youngstown, Ohio and Darlington, Pennsylvania on numerous occasions. These

inspections first occurred between June 1995 and December 1996 during the period when

our subsidiary, the Ohio & Pennsylvania Railroad ("O&P") operated the line on behalf of

the Pittsburgh & Lake Hnc Railroad Company ("P&LE")1. At that time, the line had

been subject to deferred maintenance by the P&LE since the 1970*s and had received

virtually no maintenance during the period in which the line was operated by the PL&W

Railroad whose lease the O&P assumed. The crossing signal systems, in particular, had

been poorly maintained if at all, during the period in which PL&W provided freight

services and O&P flagged many of the crossings because the signals were not operational

Pioocrties. Inc.. (June 14.1995)



In some cases the crossing signals would short out, activating signal lights when no train

was approaching the crossing, creating highway traffic hazards. When this occurred,

O&P would disconnect the crossing signals and flag the crossing During this period

traffic levels on the line simply did not generate adequate revenues to enable O&P to

repair or replace these signals.

Shortly after the line was acquired by Railroad Ventures. Inc., O&P executed an

operating agreement with RVl in an attempt to maintain rail service on the Y&S line hut

flooding in December 1996 and the winter and spring of 1997 repeatedly washed out

sections of the Y&S line requiring the line to be embargoed. Since there was virtually no

traffic on the rail line at that time, and the track conditions on the rest of line were so poor

after 20 years of deferred maintenance, it was impossible for O&P or RV1 to undertake

any meaningful maintenance or rehabilitation of the rail line on a cost effective basis

Indeed, subsequent events have demonstrated that even with CROC's federally

funded replacement of new signal and crossing facilities at various crossings, the track

conditions on the rest of the line continue to this day to be very substandard and

derailments arc a common occurrence on the line As the Board is aware, O&P again

attempted to operate this line on an interim basis in 2005' and carefully examined this

line with the thought that it might purchase the line from CCPA out of the CCPR

bankruptcy proceeding. However, our examination of the line indicated that subsequent

rehabilitation efforts on the part of CCPA and CCPR had not icstorcd the rail line to safe

operating condition and that literally millions of additional dollars would be needed to

* See Finance Docket No 34632, The Ohio and Pennsylvania Railroad- Acquisition and Oneiatipn
bxemction- Rail J mch off'oliimbuna County Poit Aiithontv in Mahonuig ind C'uhimbiana ( ounliea. OH
and Beaver C ountv. PA

3



bring this line into safe operating condition. Accordingly, O&P declined to purchase this

line and a shipper on the line was compelled to do so.

In summary, based on my first hand, personal knowledge and inspection of the

former Y&S line. 1 can unequivocally state that the crossing signal facilities and the track

conditions on the Y&S line were in extremely poor and inoperative condition well before

RVL acquired ownership of the line and that these track and signal conditions cannot be

fairly or accurately attributed to RVI's period of ownership



VERIFICATION

I, William A. Strawn, IL President of the Ohio Central Rail System declare under penalty

of perjury that the foregoing Verified Statement is true and correct.

William A. Strawn, H



CERTIFICATE OF SERVICE

I hereby certify that I have this 2* "day of April, 2007 served a copy of the
Response of Railroad Ventures, Inc. to STB Decision of February 13,2007 Regarding
ORDC Crossing Signal Expenditures upon the following by Federal Express

Keith G.O'Bnen, Esq.
Rea, Cross & Auchincloss

105017* Street. N W., Sic. 600
Washington, D.C 20036

AlanH.KlodcIl
. Associate Asst. Attorney General
Ohio Rail Development Commission

1 SO E. Gay Street, 17th Floor
Columbus, OH 43215

Richard Strcdcr, Esq.
Bames & Thomburg

750 17* Street, N. W., Sic. 900
Washington, DC 20006

Richard R Wilson, Esq.
Attorney for Railroad Ventures, Inc.


