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Before the .
SURFACE TRANSPORTATION BOARD [

DOCKET NO. AB 556 (Sub No. 2X)

RAILROAD VENTURES, INC. - ABANDONMENT EXEMPTION
BETWEEN YOUNGSTOWN, OH AND DARLINGTON, PA,
IN MAHONING AND COLUMBIANA COUNTIES, OH
AND BEAVER COUNTY, PA

RESPONSE OF RAIL.LROAD VENTURES, INC. TO
STB DECISION OF FEBRUARY 13, 2007
REGARDING ORDC CROSSING SIGNAL EXPENDITURES

INTRODUCTION
By its decision dated February 13, 2007, the Board addresscd the disposition of the

$375.000 escrow fund wiuch was set aside rom RVI's proceeds of the forced sale of the
rail line at 1ssuc 1n the above captioned proceeding. In the Board's decisions of December
15. 2005 and December 13, 2004, the Board concluded that CCPA/CCPR had failed to
provide adequate documentary and accounting justification for expenditures from RVI's
escrow fund and ordered CCPA to refund $208,751 plus intercst to RV1. However, in its
decision of December 2005, the Board tentatively ordered that the refund be reduced by an
additional $149.872 resulting 1n a possible reduced refimd of $58.879, The Board providud
RV1 with an opportunity to contest the tentative $149,872 reduction, and after considenng
RVI's January 19, 2000 response. mn its February 13, 2007 decision, the Board concluded
that the $149,872 reduction was not a proper matier for reconsideration and accordingly
disallowed that reduction. As a resul, the refund of $208,751 plus interest would have

been payable to RVI under the Board's prior decisions.



Nonctheless, in an effort to circumvent its prior factual and legal findings in the
December 2004 and 2005 decisions, the Board vacated those decisions for “matenal error™
and at the behest of the Ohio Rail Development Commission (*ORDC™) considercd further
offsets against the RVI1 escrow fund arising from $759,437 spent by ORDC to replace
crossing signals at crossings which RVI had allegedly allowed to deteriorate. Based on
these additional capenditures, the Board tentatively concluded that RV] was entilled to
absolutely no refund of 1ts escrowed monics.

Thus. afier more than three years of litigation, the February 13, 2007 decision
vacated two prior STB decisions, denied RVI any refund of 1ts escrowed momes, adopted
an entirely difTfercnt reason for denying RV1 a refund and obviated the accounting
procedures and protections which the Board iisel imposed when RVI's escrow fund was
initially estabhished. In cffect, what the Board has done 1s change the rules of the game in
the munth inning afler concluding that CCPA was unable to justify, account for or
corroborate sufficient cxpendiiures to consume all $375,000 of RVI's escrowed monies.

SUPPORTING TESTIMONY

However. the Board has provided RVI with a further opporiunity to submit an
xiditional pleading to address the propnety of offsciting the ORDC crossing signal
cxpenditures against RVI's escrow account and by order of March 5, 2007 permitted RVI
hmited discovery to determine the extent to which the new signals at nine specified
crossings had been paid for by ORDC in whole or 1n part with federal funds. On March 6,
2007, RVI served mierrogatorics iand document production requests on CCPA, CCPR and

the ORDC' On March 14, 2007 the ORDC provided RV1 with a Verified Statement of

! CCPA and CCPR responded to RVI's mierrogatones smiting that they had no knowledge of federal funds
cxpended for the mine crossings
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Michael D. Forte’ (Exhibit A) which cstablishes that $854,443 1n federal funds were used
for crossing signal improvements at all of the mine crossings identified in the February 13,
2007 decision and RV]'s discovery requesis.

In addition to the Venfied Stutement of Michael D. Forte’, RVI also submits for the
Board’s consideration the Verified Statement of Mr. William Strawn, President of the Ohio
Central System. (Exhibit B} As indicated in Mr. Strawn’s Verificd Statcment, Ohio &
Pennsylvama Railroad Company ("O&P") was the operating carmer which provided
service on the Youngstown & Southern line prior to its acquisition by RVI and then during
the penod of RVI ownership when the line was not embargoed duc to washouts and
defective track conditions  Mr. Strawn’s stalement establishes that the Y&S signals at the
various crossings were already n 2 degraded and moperalive condition due 1o the long
period of deferred maintenance while the Youngstown & Southern line was owned by the
Pittsburgh & Lake Enc Railroad Company. Mr Strawn's testimony confirms the evidence
and testimony of RV witness George Wehner whose two Venfied Statements are alrcady
of record 1n this proceeding. RVI hereby incorporates Mr. Wehner's Verified Statements
in this response by reference  RVI requests the Board lo carefully consider the first hand,
cyewitness tesumony of Mr. Strawn and Mr. Wehner which establish that RV was not
responsible for the deterioration of the crossing signals during 1ts period of ownership.
Based on this testimony, RV respectfully requests that the Board reconsider its conclusion
that RVI had allowed these signals to deteriorate. in hght of the personal knowledge of
thesc witnesses which cstablish that the detenorated condition of Y&S signals occurred

prior to RVI's ownership of the linc.



LEGAL ARGUME

1. Th Ing sipnal ex i are imy ly considered at this
late date because they conld have been submntted by CCPA or QRDC for reimbursement 1n

2004 but were not.

The ORDC signal restoration expenditures should be disallowed and denied for
rcimbursement for the same reasons thal the Board rejected the $149.822 in CCPA
expenditures in 1ts 2007 decision, 1.e. hecausc these expendrtures could have been
submutted by CCPA and ORDC for Board consideration as part of the 2004 initial
submussion for reimbursement. However ORDC and CCPA apparently decided not 1o
submut these federal expenditurcs so that other nonfederally funded cxpenses imcurred by
CCPA/CCPR could be charged to RV1’s escrow fund Accordingly, the Boand’s February
2007 decision proposcs to treat these ORDC signal restoration expenditures i a manncr
that 1s totally mconsistent with 11s treatment of the $149,822 1n untimely submitted line
expenditures which werc disallowed for reimbursement from RVI's escrowed funds. The
Bourd's February 2007 proposal regarding ORDC signal restoration cxpenses is thercfore
completely unwarranted and would improperly deny RVI duc process of law and deprive

RVI of any resmbursement of its escrowed funds.

2. Remmbursement of ORDC crossing signal expenditurcs VI’s es ;
account would retroactively impose an unconstitutional burden on RVI's interstate rajl
operations

The Board’s February 2017 decision indicates that 1t has not adequatcly considered
Mr. Wehner's unrefuted testimony which establishes that RVI was not responsible for the

deteriorated condition of the crossing signal equipment which occurred prior to RVI's



acquisition of the ra1l ine. Mr Wehner's t-estimony 15 confirmed by the Verified Statement
of Mr Strawn which is attached as Exhibit B This testimony afso demonstrates that not
only was RV1 not responsible for the deteriorated condition of the crossing signals, but that
given the impossibility of safe or profitable rail operahons on a line with millions of dollars
of deferred maintenance, RVT, as a regulated rail carricr, had no common camer or
statutory obhigation to provide rail service on the Y&S line at a loss.

Well established legal authonty limts the operating and maintenance obligations of
common carricr railroads for lincs which are not profitable. See cases cited in Response of
Railroad Ventures, Inc 1o the CCPA/C'CPR Claim for Reimbursement in the Amount of
$149,782 filed January 19, 2006, Legal Argument p. 8-9; Sec also, In Re: Penn Central
Transp. Co., 382 F Supp. 856 (E D Pa 1974) (when rail camer’s operations are not
profitable, it is unconstitutional to require their continuance.); New York. NH& HR Co
v. US, 289 F. Supp. 418 (S.D.N.Y. 1968) (railroad operating at a deficit had a
constitutional right to ccasc operation not withstanding statute requiring [CC’s consent to
abandonment or thc Bankruptcy Act) as well as Mississippi R.R. Commission v. Mobil
Ohig R.R Co . 244 U.S. 388, 37 S.Ct. 602, 61 L.Ed. 1216 (1917); New Haven Inclusion
Case, (399 U S. 392, 491, 90 S Ci. 2054 (1990), Matter of Penn Central Transportation
Co, 494 F.2d 270 (3 Cir. 1974), and In re Boston & Maine Corp., 484 F.2d 369 (1* Cir.
1973)

Thus it appears that the Board has disregarded the law and the facts 1o reach a result
anented decision that is intended to penalize RVI for insisting that the STB establish
adequate accounting procedures for its escrowed funds which CCPA then failed to follow

and which the Board now attempts to evade. As a consequence, the Board’s decision of



Fcbruary 13, 2007 improperly expropnates RVI's cscrowed funds 1n violation of the

Board’s own escrow fund accounting requircments, federal law and RVI's constitutional

nght to duc process.

3. The Board's February 2007 decision improperly imposcs the cost of
ORDC’s federally funded crossing signal expenditures on RV, i 23CFR
§646 210.

Where federal funds have been used to fund crossing improvements, under 23
CFR §646.210 it is the responsibility of the state, and not the railroad to improve the
railroad crossing. *“[The] language [of 23 C.F.R. § 646.210(a)] could not be more clear. It
means, very simply, that once a state or local government agrees to the federal funding ol a
railroad crossing construction or reconstruction project, 1t cannot seek lo impose the cost of
that projcet upon the rajlroad.” CSX Transp Inc. v_Mavor & City Council of BaJumore,
759 F. Supp. 281, 284 (D.C. Md. 1991) afl"d per curian 979 F. 2d 356 (4" Cir. 1992)
(Emphasis added) In other words, a state does not subject itscif to federal preemption
unul 11 applies for and accepls fedcrul funding for the specific crossing project in question
The interpretation of 23 C.F.R. §646.210 in CSX Transportation, in addition to the
interpretation of that regulation in Consolidated Rail Corp. v. Pennsylvania Pubic Utility
Commisgsion, 557 A.2d 832 (Pa. Commw. Ct. 1989) (stating that 23 C.F.R. §646.210
“eaplicitly expresscs the federal government’s intent to preempt a state law allowing
allocation of cosls to a railroad 1n a federal aid project™), is consistent with the permissive
language of 23 U.S.C. §§130(a) and 144(d). which gives a siate the option to participate m

the Federal-Aid Highway program. CSXT v. Delawarc DOT, 2003 WL 22953195.



Bascd on the foregoing cascs. RV] contends that the Board has no jurisdiction to
interferc with the administration of federal highway crossing funds by the Federal Highway
Administration. RVI's position 15 based on the federal statutory and regunlatory framework
which governs the respective junsdictions of the STB, the Federal Highway Administration
("FHWA™) and the Federal Railroad Administration (“FRA™). This federal scheme
allocates authonty for rail highway crossing safety to FHWA and FRA and not to the STB.

A. Junsdiction over rai/mghway crossing safety projects and the
expenditures of federal funds on such projects resides in the Federal Highway
Administration and the Federal Railroad Admimstration.

In 1966, the U S. Department of Transporiation was created and virtually all of the
ICC’s rail safely oversight functions were transferred to the new agency. Sec S. Rep. No.
104-176, at 5-6 (1995), 1995 WL 701522. In 1970, Congress confirmed its intent to grant
the Department of Transportation pnmary authonty to regulate rail safety by enacting the
Federal Railroad Safety Act (“FRSA™) which directs the Secretary to * promote safety in
every area of railroad operations and 1o reduce railroad-related accidents and incidents.”
49 U.S.C. §20101. Accordingly, the FRSA vests the Secrctary of Transportation with
primary responsibility for railroad safety n the country. conferring on the Sccretary broad
authority to “prescnbe regulations and 1ssue orders for every arca of railroad safety ™ 49
U.S.C. §20103(a). The Secrctary has delegated the authonty to promuigate rilroad safety
regulations to the FRA, 49 C.F.R. 1.49(m), and the authority to promulgatc regulations
pertaining to highway safety, including rail/highway crossing safety to the FHWA, 49
C.F.R. 1.48(0), 1 .4%m). See also CSX Transp, In¢ v. Easlerwood, 507 U.S 658, 663 n. 4

(1993).



The FRSA specifically addresses the relationship between federal and state
regulation of railroad safcty providing that a “statc may adopt or conunue in force a law, a
regulation. or order related to rallroad salety. . umtil the Secretary of Transportation...
prescribes a regulation or issues an order covenng the subject matter of the state
requirement.” 49 U.S.C. §20106. Even after the Secrelary 1ssues such a rcguiauon. state
law may remain in force 1f 1l 1s “necessary to eliminate or reduce and cssentially local
safety hazard,” ** is not incompatible with™ federal law, and *"docs not unreasonably burden
interstate commerce " Ibid  Sec also Union Pacific R.R v, California Pub. Utils.
Comm'n.. 346 F 3d 851, 858 (9" Cir. 2003).

The jurisdiction and regulations of the FHWA are also directly relevant for FRSA
purposcs since as noted above, the Secretary has delegated FRSA authonty to FHWA n
the context of rail/highway crossings, which include the nine signal crossing facilitics at
1ssue in this proceeding As the Supreme Court has noted. FHWA has currently prevcmpted
siatc laws only 1n the context of railroad/highway crossings thal are part of federally-
funded highway projects. Sec ('SX, Inc. v Easterwood, 507 U.S. 658, 665-67, 671 {1993).
Sec also Rail-Highway Crossing Programs, 23 U S C. §130 (1994 & Supp 3 1997).
mandated by the Highway Safety Act of 1973, Pub. L. No. 93-87, 87 Stat. 282, Section
203. As is clearly admitted by the Verified Statement of Michael D. Forte', federal funds
were expended by ORDC for crossing signal facilities 1n each of the nine crossings which
the Board addressed 1n its February 2007 deciston.

As indicated on Exhibit A, Exhubit B, Fxhibit U, Extubnt V, and Exhibit W of Mr
Forte™*s Venfied Statement, the Federal Highway Administration federal aid project

agrecment with the State of Olio for these ninc crossings specifies that the State of Ohio



and 11s highway agency (i ¢ ORDC) agrecs to comply with the applicable terms and
condtions set forth in Title 23 U S Code, Highways, and the regulations issued pursuant
thercto and the policies and procedures promulgated by the Federal Highway
Administration relative Lo the designated crossing projects  As a consequence, the June 15,
2005, Petition to Intervene filed by ORDC with the STB requesting the Board to utilize
RVI’s escrowed monies to oflset crossing reconstruction and signal replacement costs paid
for in whole or 1n part by ORDC with federal funds directly contravenes the terms and
conditions under which those federal monies were provided by FHWA for these ORDC
crossing projects. Accordingly. the Board’s decision of February 2007 offsetting these
federally funded signal expenses against RV1’s escrow fund and denying RVI a refund of
11s escrow account 1n the amount of $2U8,751 directly violates federal law®. Under 23
C.F.R. §646.210 an aticmpt hy ORDC or CCPA to obtain credit for federally funded stgnal
replacement costs from RVI (a rail common camer), 15 illegal, and the Board may not do
on hehalf of these state agencies what they could not do for themselves

The Board must recognize the limitations of 1ts own regulatory junsdiction under
ICCTA and accord appropnate defercnce to the pnmary jurisdiction of the FHWA and the
FRA under the FRSA 1o admimster and enforce the policies prescrnibed i connection with
federally funded state rail highway crossing safety facilitics. As noted previously with
regard to railroad safcty, Congress in 1967 transferred the 1CC’s regulatory powers rclated
to rail crossing safety to the newly crealed Department of Transportation. Congress
conlirmed its intent to grant the Depariment of Transportalion primary authonty to regulate

railroad safcly by enacting the FRSA in 1970 which expressly anthorized the sceretary to

? The ORDC' Petition to Intervene made no mention of the limstations imposed on federal crossmg funds
pruvided by FHTWA to ORIX" for thesc crossing projecis
9



“promotc safcty in every arca of railroad operations and to reducc rail-related aceidents and
incidents.” In this regard, Congress spoke directly to the question of preemption of state
actions and regulation relating to railroad safety in the text of the FRSA, expressly
providing that statcs “may adopt or continue to enforce a law, regulation or order related to
railroad safety, unlil the Secretary of Transportation prescribes the regulation or issues and
order covening the subject matter of the statc requirement.” 49 U.S.C. §2106. By issuing
its rcgulations at 23 C F.R 646.21(). denying states the ability to charge federally funded
crossing safety signal expenditures to rmlroads, the FHWA has preempted ORDC’s
attempt lo have federally lunded crossing safety signal replacement expenditures offsct
against RVI's cscrow account.

B. The Board has fio Jurisdiction to override or ignore the rail salety

funding regulations of the FHWA.
In 1995, 25 years aftcr passayge of the FRSA, Congress enacted the ICCTA, 49

USC §8§10101 et seq n an effort 1o Iimit the regulation of railroads as well as other
modcs of transportation. The Act defines the scope of the STB's junsdichion over rail
transporiation, track construction, acquisition, operation, mergers, abandonment or
discontinuance and makes that jurisdiction exclusive 49 U.S.C. §10501(b) ICCTA

extends to the STB “all regulatory power over the cconomic affairs and the nongafety

operating practices of railroads. Petition of Paducah & Louisville Railway, Inc., No. FRA-

1999-6138, at 6-7 (January 13, 2000) SeealsoS Rep No. 104-176, at 5-6 (1995), 195
WL 701522, Scction 10501 itself 1s found in Part A (Rail) of Subtitle [V of Titlc 49; and
the remainder of Part A makes clear that the STB's jurisdiction extends 1o rates (Chapter

107), licensing {Chapter 109), operations (Chapter 111), and finance (Chapter 113).

10



Section 10501°s use of the phrase “remedies provided under this part” 1s illuminated by
considening Congress’ explanation of those remedies elsewhere in the statute. Those
remedies (§§11701-11707, 11901-11908) do not pertain lo rail crossing safety on their face
and evidence no Congressional intent to supplant remedics specifically designated to
address rail highway crossing safety under the FRSA.

Moreover. Congress did not grant the STB authority to supplement DOT"s primary
Jurisdiction over rail crossing safety Instead, to address rail salely issucs, Congress
cnacted an exiensive rail safcty regulatory scheme in the very next subtitle of Title 49
(Subtitle 5); 49 U.S.C. $§20101-21311, which is admimsicred by the FRA. Sec 49 US C
§103; 49 C.F.R. §1.49. Congress also pave the FHWA responsibility for rail safety n the
context of federally funded railroad/highway crossings. See 23 U.S.C. §130.

C. 49 11.8.C, §10501(b) does not prcempt the FRSA or FHWA

proceeding.

Alihough a literal reading of §11)501(b) might suggest that 11t prcempts all other
federal law, the STB and federal courts have rejecied that reading as overbroad and
unworkable. Indeed, when 1t comes to other federal statutes. those statutes must be
harmomzed to the cxtent possible See. e g Tyrrell v, Norfolk Southen Ry., 248 F 3d 517,
523 (6™ Cir. 2001) (there 15 no “positive repugnancy” between the two statutory schemes;
§10501(b) does nol preempt the FRSA), Boston and Maine Corp. v. STB, 364 F 3d 318,

321 (D.C. Cir 2004) (noting that “pnmary jurisdiction over railroad safety belongs to the

FRA, not the STB") See also Blancheite v. Connecticut General Insyrance Corp., 419 U.S.



102, 133-34 (1974) (1f two federal statutes are capable of coexistence, they should be
harmomzed).

Under 49 U S.C. §10501(b), the ICC Termination Act of 1995 ("ICCTA"™) also
provides a broadly worded lederal preemption of state law which gives the Board’s
exclusive junsdiction over transportation by rail carriers and remedies provided under
ICCTA However, it is cqually well established that §10501(b) does not completely
preempt all state jurisdiction and Lhat states 1etain their hisionic police power so long as
state actions do no constitute economic regulation of railroads or imreasonably interferc
with interstatc commerce. See HR. Rep No 104" Cong., 1¥ Sess. at 95-96 (1995),
reprinted 1n 1995 US.C.C_A_N. 793, 807-08. Scc Atchison. Topcka and S.F. Ry v.
California, 346 U.S 346, 352 (1953), Wheehing & Lake Enc Railway v PaPub Utility
Commussion, 778 A. 2d 785 (Pa. Commonwecalth Court 2001). Thus, a state’s ability 10 act
with respect to railroad/highway crossings. remains undisturbed by ICCTA so long as state
action does not unreasonably interfere with railroad operations or interstate commerce and
docs not constituic regulation of the railroad’s operation. Sece lowa Chicago & Fasiern
Railroad Comp, v, Washington ('ounty lowa, 384 F, 3d 557 (8" Cur. 2004); Home of
Economy v. BNSE. 694 N.W 2d 840 (ND Sup. Ct. 2005). Since the ninc ORDC crossing
projccts do not regulate the operation of the line's rail carrier, but promote safc interstato
rail operations on the line, the STB's preemplive regulatory junsdiction 1s not implicaied

Since the Board has no preemptive regulatory jurisdiction over ORDC’s
rmil/highway crossing safety projects and must recognize the Department of
Transportation's primary authority to regulate federal funding of state crossing projects, the

Board’s 2007 proposal strays well beyond its regulatory junsdiction by trying to assign the



costs ol [ederally funded ORDC rail/mghway crossing safety projects to RVI in violation
of 23 C.FR. §646.210

As demonstrated by the Verified Statement of Michael D. Forte', $854,443 in
fedcral monies have been used by ORDC to not just repair but to replace and upgrade cach
of the crossing signals at the nine crossings 1dentified in the Board's February 2007
decision Accordingly, it would be inappropriate and 1llegal for the Board to offset those
federally funded expenscs against monies duc to RV] from 1ts cscrowed funds. The
Board’s February 2007 decision proposes that RV, long after the fact, pay the cosi of
federally funded crossing signal improvements n violation of 23 C.F.R. §646 210. Where
crossing improvements arc lunded in whole or 1n part by lederal dollars under the FRSA, 1t
is the responsibility of the state, and not the railroad companies. to imprave the safety of
rail-hughway crossings and Congress provided funding to the stales, and not Lo railroad
companics for that purpose

Moreover, the Sceretary of Transportation promulgated regulations expressly
stating thal grade crossing improvement projects “are deemed to be of no assertionable nel
benefit 1o the railroads and there shall be no 1equired railroad share of the costs” 23 C.F.R.
$646.210 Hamilton v _[llinois Central Reilroad Co., 894 F. Supp. 1014 (S D Miss. 1995).
The Board’s February 2007 decision flics in the face of the Department of Transportation's
federal funding policy for state crossing safety projects and the federal regulations through
which that policy is implemented by FHWA._ Indeed. these federal funding requircments
preclude the fault finding exercise engaged 1n by the Board (at ORDC’s request) when it
assigned these signal costs to RVI for its alleged failure to maintain these crossing facilitics

during its pecniod of ownership. Thus FHWA’s federal funding policy also viciates any

13



concern expressed by the Board about public funding of these ORDC crossing signal
Improvements.

ICCTA and the FRSA must be construed in pari matenia and the Board must acceed
to the junsdiction of the FHWA which under FRSA exercises pnmary authority over
federally funded state rail crossing safely projects  Therefore thus federal statutory scheme
and regulations issucd thercunder conclusively establish that the STB does not have
regulatory junsdiction to offset federally funded state crossing signal improvements against
RVI's escrowed funds in violation of 23 C.F R $646.210.

ON SION

Accordingly. RV respectfully requests that the Board (1 ) reinstate 1ts December
2004 and 2005 dccisions with respect to RVI’s cscrow account and the disallowance of
expenditures which CCPA failed to document and account for, (2) dechine to offset
federally funded ORDC crossing signal expenditures referenced in its February 2007
decision against RVI's escrow account and (3) reinstate the $208,751 cscrow refund plus
interest which the Board onginally directed be paid by CCPA 1o RV1 under its prior
decisions.

Respectfully submitted,

VUONO & GRAY, [LC

2 '
By: :

-

Richard R. Wilsoni, Esq.
Attomey for Railroad Ventures, Inc.

VUONO & GRAY, LLC
2310 Grant Buikling
Pittsburgh, PA 15219
412-471-1800

Dated. Apnl 5. 2007



BEFORE THE
SURFACE TRANSPORTATION BOARD

Docket No. AB-55§ (Sub No. 2X)

RATLROAD VENTURZIS, TNC. - ABANDONMENT
BETWEEN YOUNGSTCWN, CH-O AND DARLINGTON, PA
IN MAJONING AND COLUMBIANA COUNTIES, OHIO
AND BEAVER COUNTY, PA

RESPONSE TO INTERROGATORIZES
AND DOCUMENT PRCDUCTION REQUESTS
DIRECTED TC THE CHXID RAZL LEVELOZPMENT COMMISSION

VERIFIED STATEMENT OF MICHA=SL . FORTE’

I am smulsyeez oo w22 CN_0 Fal. De "2.0pfent COMMLssLCn

JTOFDTY) a3z . Irace CTrissiue Jpes_:oosT oin tae sirley
€azzicn I Mauve hMelo zrog goe.t.op S:imee August i U9l

My aaties _ncluds tnencii.ang Srojests, NaKing airangemencs
str fune.ng awTnor_z_ng ZriEcis, 1TEREltonS CONStruIioin
ANQ aUTNITIZINC DA MENC I .nUTIIoes I kave been ctns
Sraiect manager Zor ell I the 3afsIv Zezrion’s prasezis Ir
zns [ormer Youngstown & Soutns:r Railrcad lines

Feleral-Aid Projact AuthorizatosrrAsresment accument Jacad
CE,/24/2300 and marked as Exh.oz: A, authorized 5204,CCC 92
trat was utilized o have werrming Jevices installed anc tne

sarface reconstructed ar the crossing 1zerntaif.ed as *ov of
the Interra>catoariles &Nz Joccumnent Praoaaction Regusscs, £l

J4/1072€01 and markec as Exkik.t 2, auzhcrizecé $807,000 GC
zhat was utiliced to have warning dev.ces i1nstallad a: the
crossirgs 1dencified as

"a* EZxnizit ¢ avtherizea 5i0E,3832.00

"a” Zxhazit L accaorizec 515,083 09

EXHIBTT A



*b* Exhibit E authorized $55,471.00
*b* Exhibit F authoraized §1,939.00
*h* Exhibit G authorized $15,063.00
*d* Exhaibit H authorized $1,929.00
*d* Exhabit I authorized $85,192.00
“e* Exhibit J authorized §31,276.00
ve¥* Exhibit K authorized $1,550.00
va* Exhibit L authorized $15,082.00
vwfr BExnipit M authorized $89,737.00
ufr Zxnikit N authorized $§1,470.00
*g* Exhibit O authorized $83,936.00
"g” Exhibit P authorized §1,93%9.00
*h* Exhikit ¢ authorized $1,470.00
“h* Exhakic F aurhorized $10E,7€2.CC
“h* Exhaokit S authorized $39,5¢C.00
“1” Exhzbaiz T authoriced $8%,654 00

5% the Interrcogator:es and Document Procucstior Reguests #1.

Federal-Aid Project Authorization/Agreement document dated
05/09/2000 and marked as Exhiki:z U, autheorized $70,900.20
taat was utilized t> have tha surface reccnstructed at zhe
crossing rdentilied as “e" cf the Interrcgatcries and
Document Production Reguests ki.

Federal-ard Projyect Autherizat-on/Agreement document dated
95/11/2001 anc markec as Exhibat V, authcrized $49,9200.00
that was utilized te have the surface reconszructed at the
crossing 1dentified as “f* of the Interrugatories and
Document Procuction Peguasta #1.

Federal-Ai13 Prcject Autncrizatiasn/Agreement document Jdatea
131/027200% and marked as Exhibait W, authorized $5:0,0CC.00
that was utilized tc nave the surface reconstructed at the
crossing identified as “1" of the Interrogatories and
Document Production Requests #1.

VERIFICATION

I declare under penalty of perjury that the foregoing
narrative 18 true and correct.

Mo T
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Exhibit B

04,/10/2001 USDOT - FEDERAL RIGAWAY ADMINISTRATION PAGE 1
07.4% FEDERAL-ALD PROJECT AUTHORIZATION,AGREEMENT
STATE OHIO PROJECT NO GO01Q0349 STATE PRJJ NO 23200

THE STATE, THROUGH IT3 RIGHWAY AGENCY, HA\ING COMPLIEZ, OF HEFER1 AGFEEING TC
SOMPL{, WIT® THE APPLICARLE TERMS AND rONDITIONE SET FJFTH IN (L. TITLE 231. U.5
TODE, HIGHWAYS, () THE REGTLARTIONS -3SUED PURSUANT THEPETD AND 13y THE PCLICIES
AND PROCEDURES PPOMULGATED 2% THE TEDERAL {TGHWA[ ADMINZ3STSATION IELATIVE TOD
THE ABOVE DESIGNATED 2FOJETZT, 3HD THE FIDERAL HIGHWAY AOMINISTRaTIUN dAVIHG
ANTHORIZED CERTAIN WORFKF T2 PPOCEED RS EVIDENCED BY THE JATE ENTEFEL JPRISITE THE
SFECIFIC ITEM OF WOFR. FEDNSRAL SUNDS ARE JBLIGATED FOP THE 2ROJEIT NOT TC EXCEELD
THE AMOUNT SHOWN HEREIN., THE BA_ARNCE CF THE ZSTIMATED TCTAL ~O5T 2CIlG AH
OBLIGATION OF THE STATE. SUCH CBLISATION CF TEDERAL FINDZ EXTEN[w JNL. TO
PROJECT COSTS INCURFREDR EY THE STATE AFTER THE FEDERAL FIGEWAY AMMINISTRATION
AUTHCOPICATION TO PFOCEEC WITH THE PRCJSCT INVOLYING 3UIH 2C2”7  THE ITATC
FUPTHER STIPULATES THAT, AS A CONCITION T™ PRYMENT OF THE FEDERAL FUNDT
CBLIGATED, IT ACCEPT. ARD WILL JOMPLY WITH THE APFLIVAELE 2POVLIT It N- JET FORPT:
IN 23 CFP PAFT nlN, JUBPA2T T

SPOJETT LOCAT-CN. CENTRRL ZOLUMBIGZNA » PEIMSYLVANIE #P CCERLTL JF
CHARACTEP CF PROINZED MLEK  MODERNILE WARNING DEVICEL

ITATE APPL 1D HNR
CLASSIFICATION vt YYASZ O WUoRF EFFE™I*E LATE
TC BE PUT UNDEF *GEZEMEZNT ST ORUT CH12AT 0

=ISHWAY PLANI INM « JESZAFCH
FRELIMCHAR{ ZNITHEE?TNG
RIFHAT-NE=WAL

v SCNETFOCTILL N 1.0 Tt
wTHER
APPR UPBAN, TWTAL T eT FELCFaAL FEFE=AL =1 1IC. "“Ti+a FUNLS
WITH "HARSE UHDFF SSREZMENT LT NDRE AGREIMENT
ISK aROZ tnn iM W0 s, ‘ulu ap wd T
TJTAL SHO. (1) it L u 23 ot
ETTIMRTE: TVTAL DU 7T Cmllti Wl N
FZDERnL SIMLS UHDEF AGLFEEMENT L P TR H TR L)
FEDERAL FINZS5 MCT UNDEF AGFELRMENT N
TJIT&L AUT-rFIZED FOF PPIJLCT - fh, ant yn
IO DEPAPTMENT D7 TRANSPORTATI IR
AVAILAS_E FUND: CERTLIFIED B! ~CRACT GILMORE relo « 1%, 200,
APPROVEL PECOMMZNDEL = =CEALE GILMOPE LATE N eyl
APFROYEL AND AUTHDSTZEL ki =CRACE I MOPE +hTL L]} L
FEDERAL HIGHWAY ADOMMISTRATIO
APPROVAL IECOMMENLED 1 ® I HLLEAVFI. I"RT: g rubeppl
APEROVELD 3ND AUTHORLZZI* =f - T4 WSLLR/EN I"&T} 47087200
NGREEMENT APPROED BRI *IM WALRAVEM DATE 1/ UG 2Qnl

JTATE REMKRFTZ
WE REQUEET RAILRCAL FORTE ATCOUNT AUTHOFTZATILE FOP THIs P JR'T  THIL I8
STF BNNUAL PPOGRAM PFLJECT WE CEPTITY TRIS PRULJEC™ MEETE THE RECIILFEMENTS
I L USC LL2

Thiu COCUMENT “AS 23EIN ELZCTRONICALL: TISHEL
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Exhibit V

05/11./2001 USCCT - FECERAL HIGHWAY ADMINISTRATION PAGE L
0B 26 FEDERAL-AID ?FPCJECT AUTHORIZATICN/AGREEMENT
STATE DHID PR2JETT 4C iCLCa6]  BTATE PPOJ NC+  2213%

THE 3TATE, THROUGH IT3 HISrWA( AGENTYI, HAJIMG “CMPLIED, ©F HEFERY AGLPERING TC
CMPLY, WITH THE APPLICABLZ TEPMY ANC JCHNLITLONS SET FORTH IM L TI™LE 23, U o
LJDE, HIGHWAIS, (21 THE REGULAITINSG TSIUFZ PUPLUBRNT [HEPETO AND 111} "HE W'LICIE™
A0 PRCCECHRES PRCMULSATED BY THE EFZDEJAL HIAHWAL GDMINISTRATIOM IFLATL.E T

THE ABCVE DE3IGHATED PRCJECT, AHD T-ZE FEDERAL HIGHWA( ACMINISTRATICH HF- LG "
AUTHORIZED TEPTAIM WCPKF TD EFRO-EEL a3 ZVICENMLEC 2f THE CATE ENTEFEL WEPJGITE THE
SPECIFIC ITEM OF WORK, FEDERAL £JHDF &ARE LBLI';ATED FCE THE PROJFIT NOT Ir Z7 ZCD
THE AMCONT SHOWN HEREIN, THE SALAHCE )P THE RITIMATED TCTAL TOGT ZEI(N:: 2M
JBLICATION OF THE CTATE <USY OBLIGATION JF FLDDERAL FUMNDS EXTENDS 2nLi TV

P% JECT CTT5 I[MCUFRED Bt THYE 3TATE oFTER ™-JE SEIEFAL JIG5cWARY ADMINISTRATTOM
SUTHJRLZATIVH TD PSCCEIC WITH THE 2R0OTFLT MW CUWINS 3°CH O CTSTE THE 3T3ITE
TORTREP STI{ULADTS TAT A 5 C RLITIMN 7t -5 DENT °F THE SLDERAL TJHL"
+wlIGATES, T #(EPTS WID wi'n OHPLY ALT™H THI AFPLICABLE SPUVISItHS HET L7P™!
M 2. t-R PART nl0, SMERAST 1

PILJECT LCTATICN  3P-7 30 0 kb + 20T AAFD Ta-1. =,
« APACTER JF PRIF"LED AfF£  5AaDF 1y The i Zc HS™WUST IR

CTATE mwbPL ID N~
ClALSITICATLION F 7=A3F « F W3k eIFLLTI™ DATF
Ty BE 2LT LHDEP X°ReIi'FNT ' OTLTHURLIATI WM

HIGIWa: PLAMERIZHT o 2ELEslO1
PPELIMINARZ DHGINEDD IS
PI'HT-IF~-A3,

. v JHISTPIN LI A
+TIF1
~PPR (IEEA. ™TIL T F LF=32 =E.} =L T INLT ¢ DEPnL EUND*
W.Th rArs JIE A REEMENIT NET TIEIDEE  AurEXMT.IT
f1ah 4N, L) a1 =1, H41 D
rormal M PR L 1,01) na HIET
SOTOMA DL 1T LT 330, 000 g
CETUEREL MEC . ddilok= afsLMNIT vall s 830 a0
SELERAL TCT T UNDOE AR CMENT o u
TOTARL U™ o FI ke o] 80 oELT 23U 100 gy
=Tt ZF™RTHMENT oof TOR~POITRTT ).
SvalLlaBLE SUNCS « E9TIFIZD BY =tRME (L4 Ez ZATZ w, 4 2N
AFPpFMEL PEr MMENDEL S =t [ArE 3IZMCFE onls Iy P (1) R
wIOFWED RNLC AUTHORIZELC BY =L,RALE +IZMCFZ ZATE S 0000
eSCREML =1 wrWAL ALJAZNIZTRATINH
ASOROYAL RECIMHENDEL T “TEJLY 2 UmMati CnlZ RV | (T
Ar?F ME™ ALl AQTHZALIEL BY STT JE' ualr[atil “ATZ St wring
W REZI'F* T AZPRCWED B £1E kM BALMALIN -nTE T T

""aTE REMAPES
WE FELHEST RAZ_=LAD JIORCE & oodld™ MW SETATI ) TH.Z I = TP arm L
POL RAM P )ECT dE ZATIF, TH 1 =200 °T MFITL T-E QECUTREMENT® tF

THLD DOCIMEIT JA. 4EEN ELECTRELNIVALLY SIGNED



RunDaw  11X2/2005
RunTime 1435208
STATE: OHIO

PROJECTNO EOGD{010)

U.5 DEPARTMENT OF TRANSPORTATION

FEDERAL HIGHWAY ADMINISTRATION
FEDERAL-AID PROJECT AGREEMENT

Report FMESDOSA
Page 1

STATE PROJ NO 75145

THE STATE THROUGH ITS HIGHWAY AGENCY HAVING COMPLIED OR HEREBY AQREEING TO COMPLY WITH THE APPLICABLE TERMS
AND CONDTIONS SET FORTHIN [¥} TITLE 23 US CODE HMIGHWAYS (2] THE REGULATIONS ISSUED PURSUANT THERETO AND (1) THE
PCLICIES AND PROCEDURES PROMULGATED BY THE FEDERAL HIGHWAY ADMINISTRATION RELATIVE TO THE ABOVE DESIGNATED
PROJECT AND THE FEDERAL WIGHWAY ADMINISTRATION HAVING AUTHORIZED CERTAIN WCRK TO PROCEED AS EVIDENCED 8Y THE
DATE ENTERED OPPOSITE THE SPECIFIC ITEM OF WORN FEDERAL FUNDS ARE DBLIGATED MOP THE PPCJECT NOT TQ EXCEED THE
AMOUNT SHOWN HEREIN THE BALANCE OF THE ESTIMATED TOTAL COST BEING AN QBUIGATION OF THE STATE SUCH OBLIGATION OF
FEDERAL FUNDS EXTENDS ONLY TO PADJEL T COSTS NCURRED BY THE STATE AFTER THE FEDERAL HIGHWAY ADMINISTRATION
AUTHORLZATION TO PROCEED WITH THE PROUE ST INVOLVING SUCH COSTS INu

PROJECT
DESCRIPTION

DUNS ¥  30-817-4402

Ot Cenmral System wallan the oy of Younasiown n Mahomng County
cimbﬂllllm Drom|e” atsm qraue CIONSINGS

CLASSIFICATION OF PHASLC OF WORK EFFECTIVE DATE
TO BE PUT UNDER AGREEMENT OF AUTHORIZATION
HIGHWAY PLANNING & RESEARCH
FRELIMINARY ENGINEERING
RIGHT OF WAY
COMNSTRUCTION 10272008
MCSAP
OTHER
PROGRAM URBAN/ TOTAL COST FEDERAL FEDERAL FUNDS ADVANCED CONST
CODE WITH SHARE UNDER AGREEMENT FUNDS
LS540 SMA U UG 205000 60
LS50 5305 20020 £S5 00 LS
TOTAL SH1p 00 20 0
ESTIMATED TOTAL COST 5510 000 00
TOTAL AUTHORIZED FOR PROJECT saog
OHIO DEPARTMENT OF TRANSPORTATION
AVAILABLE FUNDS CERTIFIED BY HOHACE W GILMORE DATE /6. 2005
APPROVED AND AUTHORLIED BY HORACF W GILMORLC DATE 10/26:,2005
AGRMTMODIF r REQUESTED BY HORACI W GILMORE DATE «Or e 2005
FEDERAL HIGHWAY ADMINISTRATION
PROJEZT INFORMATION REVIEWED BY RENNETH 'N¥ HARVEY DATE 1007 2005
APPROVAL RECOMMENDED BY JOGEPH GLINSKI JR SATE 110412005
APPROVED AND AUTHORIZED BY JOSEPH GLINSK| JF DATE 1012005
STATE REMARKS Radrosa Forece Aczount Conschoation project  Graowe Crossmgs Sdd 969 P 373 441 H A73-443-W 87)

44F 5 B73 448 F ang ATIS50 G

"L J Ginga Crosangs are sl ungle track wath iow iren volume Therelore project 13 complmmt Mth tha

arowrsions ol 23 CFR 646 Suoparl b Funds are pased on the ORDC enginger 5 2stimale

Exhibit W



ERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and exact copy of the foregoing was served
by regular U.S Mal this 14 day of March, 2007 upon the following

Richard R Wiison. Esq

c'o VUONO & GRAY. LLC

127 Leaingron Avenue. Sunite 100
Alioona. PA 16001

Keithti O'Bnen. Fsy

¢ REA, CROSS & AUCHINCLOSS
1130 Seventeenth Street, N W . Sute 600
Washington. D C 20136

Richard [1. Surevter. Esu.
) Bamnes & Thomburg
780 17 Stres. N W . Sune ©00
Washingion. D U 20000

Alan 1 Rlodeil, Assocrate Assistant Artorney Ueneral
Counsel For Uhio Rail Development Commission




Before the
SURFACE TRANSPORTATION BOARD
Washington, D.C.

DOCKET NO: AB 556 (Sub No. 2X)
RAILROAD VENTURES, INC. EXEMPT ABANDONMENT
BETWEEN YOUNGSTOWN, OH AND DARLINGTON, PA,
IN MALHIONING AND COLUMBIANA COUNTIES. OH
AND BEAVER COUNTY. PA

VERIFIED STATEMENT OF WILLIAM A. STRAWN, II

Dated: Apnl 4, 2007

EXHIBIT B



Before the
SURTFACE TRANSPORTATION BOARD
Washingtion, D.C.

DOCKET NO: AB 556 (Sub No. 2X)
RAILROAD VENTURES, INC. EXEMPT ABANDONMENT
BETWEEN YOUNGSTOWN, OH AND DARLINGTON, PA,
IN MAHONING AND COLUMBIANA COUNTIES, OH AND BEAVER COUNTY,
PA --RAIL LINE OF YOUNGSTOWN & SOUTHERN RAILROAD COMPANY

VERIFIED STAEMENT OF WILLIAM A, STRAWN, I

My name 158 Wilham A Strawn, Il and I am President of the Ohio Central Rail
Sysiem In the course of my dutics on behalf of the Ohio (‘eniral Rail System, I have
personally inspected the former Youngstown & Southem railway line between
Youngstown, Ohio and Darhington, Pennsylvania on numerous occasions. These
inspections first occurred between Junc 1995 and December 1996 during the period when
our subsidiary, the Ohio & Pennsylvania Railroad ("O&P™) operaied the line on behalf of
the Pittsburgh & Lake Enc Railroad Company ("P&LE™)'. At that time, the line had
heen subject to deferred maintenance by the P&LE since the 1970s and had received
virually no maintenance dunng the period in which the linc was operated by the PLEW
Railroad whose lease the O&P assumed. The crossing signal systems. 1n particular, had
been poorly maintained if at all, during the period in which PL&W provided freight

scrvices and O&P flagged many of the crossings becausc the signals were not operational

! See F 1) No. 32711. Oluo & Peng
Properties, Inc., (June 14. 1995)




In some cases the crossing signals would short out, aclivating signal lights when no tram
was approaching the crossing, creating highway traffic hazards. When this occurred,
O&P would disconnect the crossing signals and flag the crossing During this period
traffic levels on the hne simply did not generate adequate revenues to cnable O&P 1o
repair or replace these signals.

Shortly after the line was acquircd hy Railroad Ventures, Inc., O&P exccuted an
operating agreement with RVI in an attcmpt to maintain ra1l service on the Y&S line hut
flooding 1n December 1996 and the winter and spring of 1997 repeatedly washed out
sections of the Y&S line requinng the line to be embargoed. Since there was wvirtually no
traffic on the rail hne at that time, and the track conditions on the rest of hine were so poor
after 20 years of deferred mamienance, it was impossible for O&P or RV to undertake
any meaningful maintenance or rehabilitation of the ra1l linc on a cosi cffective basis

Indecd, subscquent cvents have demonstrated that cven with ORDC's federally
funded replaccment of new signal and crossing facilitics at vanious crossings, the trach
conditions on the rest of the linc continue to this day 1o be very substandard and
derailments arc a common occurrence on the line  As the Boand is aware, O&P again
attempted 1o operate this linc on an interim basis in 2005 and carcfully examined this
line with the thought that it might purchase the line from CCPA out of the CCPR
bankruptcy procceding. However, our examination of the line indicated that subsequent
rehabilitation efforts on the part of CCPA and CCPR had not 1estored the rail line to safe

operating condition and that literally millions of additional dollars would be needed 1o

¥ See Finance Docket No 34632 MMMMMNM




bring this line into safe operating condition. Accordingly, O&P declined to purchase this
line and a shipper on the line was compelled to do so.

In summary, based on my first hand, personal knowledge and inspection of the
former Y&S line, 1 can unequivocally state that the crossing signal facilities and the track
conditions on the Y&S line were 1n extremely poor and moperatve condition well before
RVI acquired ownership of the line and that these track and signal conditions cannot be

fairly or accuratcly attributed to RVI's peniod of ownership
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