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The Honorable Vernon A. Williams
Secretary, Surface Transportation Board
Mercury Building, Room 700

1925 K Street, N.W. . ‘
Washington, D.C. 20423 FO - 92

ATT: Tim Cambridge

Via Federal Express

Re: HI TECH TRANS, LLC, CANADIAN PACIFIC RAILROAD,
CORP. - PETITION FOR A DECLARATORY ORDER - HUDSON
COUNTY, NEW JERSEY,

Dear Mr Cambridge:

Enclosed please find the eleven copies of the petition the original of which
was delivered yesterday with the check for the $1,400 filing fee and the 3 %™ diskette
containing the same in Microsoft Word 6.0.format.

The eleventh copy of the petition and a self addressed Federal Express
packet are enclosed as I would greatly appreciate receiving a dated copy of the
documents as filed with the Finance Docket Number.

Thank you for your attention to this matter and for your assistance in__.

correcting this error. - T
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HI TECH TRANS, LLC, CANADIAN PACIFIC RAILROAD, CORP. - PETITION
FOR A DECLARATORY ORDER - HUDSON COUNTY, NEW JERSEY,

Lo573
Petitioners, pursuant to 5 U.S.C.§554(e), seek a declaratory order that the

Surface Transportation Board [STB] has exclusive jurisdiction over Petitioners’ activities
and those of its customers who seek to utilize rail services and nullifying the statutes and
ordinances of New Jersey which render shipping by rail via the Petitioner’s facilities
unlawful on the ground that the use of Petitioner’s facilities for the shipment of waste is
not authorized pursuant to local law.
FACTS

Hi Tech Trans, LLC [Hi Tech] is a company organized under the laws of
the State of New Jersey which operates a facility as a licensed agent of and on the
property of the Canadian Pacific Railroad [CP] in Newark, N.J. Hi Tech is the local
agent for the Canadian Pacific Railway which contracts for, gathers by truck and then
loads construction and demolitionb debris and contaminated soils onto railway cars for
transport in interstate commerce. Hi Tech issues bills of lading for such shipments as the
agent of the Canadian Pacific Railway. Hi Tech contracts with the ultimate shipper of the
cargos as well as with truckers licensed by the State of New Jersey to transport the cargos
from the shipper’s site (usually a construction site) to the rail loading facility where the

cargos are transferred in bulk from the truck to a rail car. .Neither Hi Tech nor CP store
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any waste materials upon the premises of the rail loading facility. Hi Tech inspects all
waste moving through the Newark facility to insure that the materials are appropriate for
such transport and fully comply with all federal regulations related to the safe handling of
such materials. CP maintains all federal authority necessary for the transport of all
grades of waste by rail. The Hi Tech-CP operation however, is limited to materials
deemed non- hazardous pursuant to federal regulations and law.

Hudson County New Jersey has informed Hi Tech that it has designated
the Hudson County Improvement Authority [HCIA] as its agent to implement and
enforce its waste management régime. By a procurement process, that agency has
selected a specific facility to receive all conmstruction and demolition .waste and
contaminated soils originating in Hudson County (See: In_the Matter of Certain

Amendments to the Adopted and Approved Solid Waste Management Plan of the Hudson

County Solid Waste Management District, Exhibit A). State laws impose fines on any

transporter licensed by the State which delivers waste to a facility which, although
licensed by the State, has not been designated by a State authorized district such as
Hudson County to receive waste. The State laws also allow for the imposition of fines
ﬁpon any transporter which delivers waste to a facility not authorized to receive waste
(licensed) by the State. HCIA has informed Hi Tech that it believes that Hi Tech has
accepted Hudson County generated waste. It has also notified Hi Tech that pursuant to
the Hudson County Solid Waste Management Plan and/or under applicable New Jersey
laws, Hi Tech is not authorized to accept Hudson County generated waste. . HCIA has
also informed Hi-Tech that any person delivering waste to its Newark facility is similarly

subject to fines and penalties as provided in New Jersey Revised Statutes 13:1E-9. The
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HCIA has demanded that Hi-Tech provide it with information as to the identity of entities

which have delivered waste to the Hi-Tech-CP facility, Exhibit B and has rejected

arguments that the facilities, as rail facilities, do not require local authority to receive

such cargos. Exhibit C.

The language of the Hudson County Solid Waste Management Plan at

issue here reads as follows: -

All waste types 10 and 25-not collected either by a municipality or
through a contract with a municipality but, instead, is collected
from-non municipal generators pursuant to contracts between the
generators and private solid waste cellectors (yp to 100,000 tons
annually) are directed to the Union County Resource Recovery
Facility located at 1499 Routes 1 and 9 North (Lots 8 and 9, Block
338)-in the City of Rahway, Union County.

All waste types 10 and 25 collected either by a municipality or
through a contract with a municipality (up to 300,000 tons
annually) are directed to the SWE&R Transfer Station located at
442 Frelinghuysen Avenue (Lot 24, Block 3516) in Newark, Essex
County for processing and transfer-for transport by Hudson-JV to

- the-Grand Central Landfill in Pen Argyle, Pennsylvania.

(page 9 of Exhibit A)

All'waste types-13,23; and 27, and grits and screenings are directed
to the HMDC 1-E North Area Landfill -located at 100 Baler
Boulevard (Lot 1, Blocks 175-183;185-189) in North Arlington,
Bergen County and in Kearny, Hudson County (Lot 10, Block
149). -

All solid waste facility operators and transporters registered with
the Department and operating within the County and affected by
the amendment contained herein shall operate in compliance with
this amendment and all other approved provisions of. the

-County Plan. ' Any facility operator -or transporter ‘who - fails to-

comply with the provisions contained herein shall be deemed to be
in violation of N.LS.A: § 13:1E-1 et seq., in violation of N.J.S.A. ,
7:25-1 et seq., and in violation of their registration to- operate a
solid waste facility or a collection system issued thereunder by the
Department and shall be subject to the provisions and penalties of
N.J.S.A. § 13: 1E-9-and 12 and all other applicable laws.
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The relevant provisions of N.J.S.A. § 13:1E-9 read as follows:

R

g. Any person who knowingly:

(1) Transports any hazardous waste to a facility or any other place
which does not have authorization from the department to accept
such waste;

(2) Generates and causes or permits to be transported any
hazardous waste to a facility or any other place which does not
have authorization from the department to accept such waste;

(3) Disposes, treats, stores or transports hazardous waste without
authorization from the department;

Kk

shall, upon conviction, be guilty of a crime of the third degree and,
notwithstanding the provisions of N.J.S.2C:43-3, shall be subject
to a fine of not more than $50,000.00 for the first-offense and not )
more than $100,000.00 for the second and each subsequent offense
and restitution, in addition to any other appropriate disposition
authorized by subsection b. of N.J.S.2C:43-2.

The relevant provisions of N.J.S.A. §13:1E-12. read as follows:
Revocation or suspension of registration -
The department, after hearing, may revoke or suspend the
registration issued to any person engaged in the solid waste

collection or solid waste disposal upon a finding that such person:-

a. Has violated any provision of this act or any rule, regulation, or
administrative order promulgated hereunder; or -

b. Has violated any provision of any laws related to pollution of
the waters, air or land surfaces of the State; or

c. Has refused or failed to comply with any lawful order of the
department.
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HCIA has demanded that Hi Tech provide the C;)unty with information as
to the origins of all cargos it has handled. HCIA has informed Hi Tech that it will use
that information to fine any Waste Hauler or Materials Handling Facility, including Hi-
Tech, pursuant to the above cited State Laws, which has delivered or received Hudson
County generated waste which facility is not authorized under the Certified Waste
Management Plan of The Hudson County Waste Management District as amended on
March 11, 1999 (hereinafter “The Plan”). Canadian Pacific Railroad and its agent, Hi
Tech Trans, LLC are not licensed by the State of New Jersey to transport waste nor are
they authorized to transport waste pursuant to the Plan.

The facility designated by the Plan for Construction and Demolition Waste
and Contaminated Soils is a truck to truck facility. By selecting that facility, Hudson
County has rendered rail either illegal or noncompetitive. The double handling and
additional trucking necessitated by trans-shipping the type of waste handled by Hi Tech-
CP from a truck to truck facility to a rail facility imposes a tremendous cost burden on the
rail mode. Further, passage through the truck based transfer station serves no purpose.
Such a process inherently favors truck contractors over rail carriers.

By excluding rail transport, the County has imposed a substantial burden n
interstate commerce. No legitimate interest of the County is advanced by this ordinance
which could not be fully protected by other available means. Through its governmental
authority, Hudson County has attempted to regulate Petitioner’s rail and intermodal

operations and in doing so, it has invaded the exclusive jurisdiction of this Board.
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THE JURISDICTION OF THE SURFACE TRANSPORTATION BOARD IS
EXCLUSIVE

Canadian Pacific Railroad is rail carrier as that term is defined in 49 USC
§10102(5) to wit “a person providing common carrier railroad transportation for
compensation”. Canadian Pacific Railroad is registered to transport hazardous materials
under the Hazardous Materials Transportation Act, 40 U.S.C. §5101 et seq. and is
therefore fully authorized under federal law to provide the services rendered via Hi
Tech’s facilities. Hi Tech Trans is an entity engaged exclusively in handling freight in a
continuous intermodal rail move in conjunction with Canadian Pacific.

Title 49 U.S.C. §10501(b) provides that the authority of the Surface
Transportation Board over “(1) transportation by rail carriers and the remedies provided
in this part with regard to rates, classifications, rules (including car service, interchange,
and other operating rules), practices, routes, services and facilities of such carriers’ and
(2) the construction, acquisition, operation, abandonment, or discontinuation of spur,
industrial, team, switching, or side tracks or facilities, even if the tracks are located or
intended to be located entirely in one state, is exclusive.” Such jurisdiction must, of
necessity, extend to an application of local law which is applied in such a way as to
unduly interfere with interstate commerce.

The Surface Transportation Board has exclusive jurisdiction over any rail
activity, including the activities of HI Tech Trans which “regardless of ownership” is
engaged in services related to that movement, i.e., the “receipt, delivery, elevation,” ...

“transfer in transit”, ... “handling™ of property, 49 U.S.C. §10102 (9) (B).
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HUDSON COUNTY’S FLOW CONTROL REGULATIONS ARE PREEMPTED TO
THE EXTENT THAT THEY RENDER SHIPPERS UTILIZING RAIL SERVICES
\ SUBJECT TO FINES
49 U.S.C. §11321(a) specifically proscribes any law which impedes the
exclusive aﬁthority of the Surface Transportation Board. It states that “a rail carrier...is
exempt from the antitrust laws and from all other laws, including state and municipal law,
as necessary to let that rail carrier...hold, maintain and operate property...acquired

through...” (a transaction approved or exempt from approval by the Surface

Transportation Board) See: City of Auburn v. United States, 154 F.3d 1025, 1029 (9"

Cir. 1998). The exemption from state law contained in the §11321, is to be interpreted

broadly, See; Ex Norfolk & Western Ry. V. American Train Dispatchers, Assn. 499 U.S.

117, 127-34. (1991) “The... language in §11321(a) exempting catriers from ...State and

municipal law is clear broad and unqualified”. See also, CSX Transportation v. Georgia

Public Service Commission, 944 F. Supp. 1573, 1585 (N.D. Ga. 1996). The

congressional inteﬁt to preempt is express. Congress has made its intent to exempt rail
operations from all State and Federal law other than the Interstate Commerce
Commission Termination Act clear.

In addition to invading a field given by Congress exclusively to the
Surface Transportation Board, Hudson County’s regulations conflict directly with Federal
law. Hudson County ordinances and regulations impose fines on truckers hired by Hi
Tech to pick up cargos for intermodal shipment by rail, and on Hi Tech and CP for the
receipt of cargos for rail shipment from Hudson County. The fines are imposed based

upon the HCIA’s assertion that Petitioners’ rail intermodal services are not authorized by
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the County or by the State of New Jersey. CP and Hi Tech Trans, its agent, however, are
both authorized to accept waste for transport under federal law. No local governmental
agency may, through the use of governmental authority, determine that an entity
operating under authority of Federal Law, is unauthorized to do what such Federal law
not only allows, bﬁt mandates, i.e. provide common carrier transportation services to the
public on reasonable terms. Where, as here, Hudson County seeks to impose criminal
sanctions for exercising a right to use federally authorized transportation services, the
County’s regulations conflict absolutely with federal law and are a nullity. Cipollone v.

Liggett Group, Inc. 505 U.S. 504, 515 (1992), Teper v. Miller, 82 F. 3d 989, 993 (8® Cir.

1993).

Hudson County’s policies discriminate against xéﬂ carriers both by
requiring State permits to receive waste and by requiring all waste to move through the
county designated truck to truck facility. The County’s regulations do not seek to affect
only waste generated by the County, but attempt to affect the conduct of private parties.
Where a governmental authority seeks to affect the transportation mode choices of
private trash generation or transportation interests, it is not acting as a market participant

but as a transportation regulator, Huish Detergents, Inc. v. Warren County, Kentucky,

214 F.3d 707, 715, (6™ Cir. 2000). Where, as here, a county ordinance or regulation
directly conﬂictsk with Federal Law, to wit by rendering federally mandated activity

illegal, local law is preempted Free v. Bland, 369 U.S. 663, 666 (1962). The Board in

reviewing this situation should not confine its consideration to the facts of the single
matter before it but should consider the potential effect on the national transportation

regulatory scheme of multiple similar local ordinances. If Hudson County may render
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rail service illegal, absent concession to local regulation or otherwise, a multiplicity of
such regulations would cripple the nation’s rail system. The threat to the national interest
requires nullification of local action whenever it effects interstate commerce, even where
the purpose of the action is not overtly discriminatory particularly where a multiple of

such local actions have the potential of a national effect. U & I Sanitation. V. City of

Columbus, 205 F. 3d 1063, 1071 (8™, Cir. 2000).
In U&I Sanitation the 8" Circuit confronted precisely the type of flow
control regulation which Hudson County seeks to impose. After reviewing, and finding

wanting, all the City of Columbus’ arguments, the Court, quoting C&A Carbone, Inc. v.

Town of Clarkstown, New York, 511 U.S. 383, 406 (1994)_(O’Connor J. concurring)

held the ordinances unconstitutional.

We conclude that the ordinance’s effects upon interstate commerce
are far from trivial. Assuming, as we must, that all cities such as
Columbus enacted flow control ordinances like the one at issue
here, the interstate market in recyclable materials extracted from
solid waste could be substantially diminished or impaired, if not
crippled. This is no academic problem for: -

Over 20 States have enacted statutes authorizing local-
governments to adopt flow control laws. If the localities in
these states impose the type of restriction on the movement
of waste that Clarkstown has adopted, the free movement
of solid waste in the stream of commerce will be severely -
impaired. Indeed, persuasive flow control would result in
the type of balkanization the [Commerce] Clause is
primarily intended to prevent.

Accordingly, Hudson County’s regulations are void pursuant to 49 U.S.C. §11321(a).
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THE COUNTY ORDINANCES AND REGULATIONS FAVOR TRUCK OVER RAIL
CARRIAGE AND THUS VIOLATE THE ENVIRONMENTAL MANDATES THE
BOARD IS CHARGED WITH ENFORCING

The County regulations are inconsistent with Federal environmental policy
to the extent that they confine County generated waste to truck transport. Such transport
generates 40% more emissions than would be generated by a rail haul. Congress made it

clear in the National Environmental Policy Act, 42 U.S.C. §4331 et seq., that:

it is the continuing responsibility of the Federal Government to use all practicable
means, [to}] -

(2) assure for all Americans safe, healthful, productive and esthetically and
culturally pleasing surroundings; -

(3) attain the widest range of beneficial uses of the environment without

degradation, risk to health or safety, or other undesirable and unintended
consequences; ’

(5)achieve a balance between population and resource use which will permit high

standards of living and a wide sharing of life’s amenities. '
Id., 42 U.S.C. § 4331 (b). To achieve these goals, Congress “authorizes and directs . . .
all agencies of the Federal Government” to consider:

(€)...(1) the environmental impaet of the propesed action,

(ii) any adverse environmental effects which cannot be avoided should the
proposal be implemented,

(iii) alternatives to the proposed action, ...

(v) any irreversible and ‘irretrievable commitments of resources which
would be involved in the proposed action should it be implemented. .

42 U.S.C. § 4332. Moreover, the Clean Air Act requires a federal program to favor

environmentally sound proposals and disfavor those that adversely affect air quality:
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Each department, agency, or instrumentality of the Federal Government
having authority to conduct or support any program with air-quality
related transportation consequences shall give priority in the exercise of -
such authority, ... to the implementation of those portions of plans
prepared under this section to achieve and maintain the national primary
ambient air quality standard.

42 U.S.C. §7506(d).

Rail haulage of waste, or of any product, is environmentally preferable to
truck transport. To move the same tonnage by truck generates not only more emissions,
it consumes valuable highway space, constitutes a growing safety problem and imposes a
huge highway maintenance bill on the taxpayers. Thus, not only are the County’s
regulations preempted by the provisions of the §11321(a), they are arbitrary and in
conflict with the principals which must govern any decision by the Surface

Transportation Board in exercising its exclusive management of the nation’s

transportation system.

THE COUNTY’S ORDINANCES AND REGULATIONS NEITHER PROTECT A
LEGITIMATE LOCAL CONCERN NOR CONSTITUTE THE ONLY MEANS TO
PROTECT SUCH AN INTEREST WHICH IS AVAILABLE TO THE COUNTY
The County’s designation of a single, in county facility through which all

county waste of the type here in question must flow, is per se unlawful. C&A Carbone

Inc. v. Town of Clarkstown, New York, Supra 511 U.S. 392. The County is not a market

participant in that it is providing no services other than administration of flow control.

Huish Detergents, Inc. v. Warren County Ky., supra 214 F. 3d 715.

It would appear that the County’s sole concern in establishing the waste
management program is to impose fees on the movement of waste to finance its waste

management staff and infrastructure. A purely financial local purpose is insufficient to
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justify any burden on interstate commerce. U & I Sanitation v City of Columbus, supra

1070. The County cannot show that it has no alternative to the regulatory scheme it has
established to finance its waste management scheme. It could, as New Jersey
communities were invited to do by the Third Circuit Court in Atlantic Waste Demolition
& Recycling, Inc. v. Board of Chosen Freeholders of Atlantic County, 112 F. 3d 652, 666
(3™ Cir. 1997) impose a tax or surcharge on all waste to pay the costs of its waste
management infrastructure. Such a tax, evenly applied, would not discriminate against
rail carriage or against interstate interests nor would such taxes or charges be an attempt
to regulate rail carriers directly or indirectly, “The surcharge may be an annoyance, but it
is an equal-opportunity annoyance.” Maharg, Inc. v. Van Wert Solid Waste management
District, 249 F. 3d 544, 553 (6™ Cir. 2001).
CONCLUSION

Rail carriers are authorized to accept cargo for shipment from anyone
séeking such services and the rail carrier must accept such proffered cargo for a
reasonable fee. Hudson County New Jersey cannot forbid its residents from using rail
services through the use of its governmental power to impose fines. Such power is

specifically preempted by the provisions of §11321(a). The Surface Transportation
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Board’s jurisdiction over rail carriers is exclusive and that includes protecting the right of
the publie to access to rail carriers.

Dated, New York, N.Y.
April 2, 2002

or the Petitioners

ech Trans, LL.C and Canadian
cific Railroad

6 Water Street, Suit 402

New York, N.Y. 10005
212-483-0875

Verification
John F. McHugh, an attorney duly admitted to practice before this Board
verifies under penalty of perjury that I is the attorney for the petitioners herein and based
upon the information made available to me by my clients this petition correctly sets forth

the material facts.
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CERTIFICATE OF SERVICE

Sylvia Cruz certifies under penalty of perjury that she is over eighteen
years of age, not a party to this matter and is the office manager of the office of John F.
McHugh, Esq. at 6 Water Street, New York, N.Y. 10004. On this second day of April,
2002 she served a true copy of this Petition for a Declaratory Order pursuant to 5 U.S.C.
554(e) on the Hudson County Improvement Authority by regular mail addressed to the
Aatherity at 574 Summit Avenue, 5® Floor, Jersey City, N.J. 07306.

Dated, New York, N.Y.
April 2, 2002

%@z@w

Sylv@ Cruz
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0ffice of the Commissionexr
' P.O. Box 402
Tyrenton, MNJ 0B625-0402
mel. § 609-292-2885
Fax. § 609-292-7695

IN THE TTER OF CERTAIN AMENDMENTS CERTIFICATION
TO TEE OPTED AND APPROVED SOLID oF THBE MARCH 11, 1392
WASTE AGEMENT PLAN OF THE AMENRDMENT TO THE HUDSON COUNTY

HUDSON UNTY SOLID WASTE DISTRICT SOLID WASTE MANAGEMENT PLAN

MANAG T DPISTRICT

BY ORDEF OF THE COMMISSIONER:
I

A. Iuﬂi roduction

e Management Act (N.J.S.A. 13:1E-1 et
ged.) established a comprehensive system for the management of
solid waste in New Jersey. The Act designated all twenty-one (21)
of lthe state's counties, and the Hackensack Meadowlands District,
as Solid Waste Management Districts, and mandated that the Boards
of |chosen Freeholders and-the Hackensack Meadowlands Davelopment
Coxﬂ ission develop comprehensive plans for waste management <N
thermi; respective districts. on January 27, 1882, the Department
of | Environmental Protection (Department or DEP) approved, with
modifications, the Hudson County District Solid Waste Management

PFlgn (County Plan).

Thdl New Jersey Solid Wast

Thd Act requires that all district plans be based on and
acdompanied by a report detailing the existing waste disposal
sidluation in the district, and a plan which includes the strategy
to| be followed Dby the district in meeting the solid waste
majagement needs of the district for a ten-year planning period.
Thi report must detail the current and projected waste generation
fol! the district, inventory and appraise all facilities in the
digtrict, and analyze the waste collection and transportation
syjtems which sexrve the district. The disposal strategy must
ini lude +the maximum practicable use of resource recovery
te¢hniques. In addition to this strategy, the plan must designate
sulificient available suitable sites for the disposal of the

diftrict‘s waste for a ten-year period.

Thet Act fFfurther provides that a district may review its County
Plin at any time and, if found inadequate, a new County Plan must
beladopted. The Hudson County Board of Chosen Freeholders (County
Frgeholders) completed such a revisw and on March 11, 1889,

ad¢pted an amendment to its approved County Plan.
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The| amendment represents the County’'s supplemental response to the
May|1l, 1997 decision of the United States Court of Appeals for the
Thifrd Circuit which -declared unconstitutional New Jersey’s
higlroric system of solid waste flow control. [See Atlantic Coast
Demplition and Regycling, Inc. v. Board of Chosen Freeholders of
l. 112 F.3d 652 3d Cir. 1997, cert. den.
1987].  specifically, each solid waste management
rict must reevaluate its solid waste disposal strategy in
t of this recent court decision and, if necessary, initiate
opriate amendments thereto.

In |general, the Department refers the County to the solid waste
reghlations at NW.J.A.C. 7:26-1 et seq. to the extent they relate
to {specific procedural and substantive issues addressed in this
and subseguent amendments. In addition, this certification is in

Do |way intended by the DEP to represent a legal determination

darding - the effect of the Atlantic Coast decision on any

fldws to the following solid waste disposal facilities based upon
theg completion of nondiscriminatorily bid contracts:
|
*Waste types 13, 23, and 27, asbestos, and grits and screenings
to the Hackensack Meadowlands Developmem: Commission (HMDC) J~E
Lagdfill;

*Ugl to 100,000 tons annually of waste types 10 and 25.to the
Union County Regource Recovery Facility (UCRRF); and

*Ug to 300,000 tons annually of waste types 10 and 25 as well ‘as
in J.nerator ash to the Grand Central Landfill in Pennsylvania.

amendment was received by the Department on March 24, 1999 and

les were distributed to various administrative reva.e'w agencies
foy review and comment, as required by law. The DEP has reviewed
this amendment and has determined that the amendment adopted by
thd County Freeholders on March 11, 1999 is approved as provided
in|N.J.5.A, 13:1E-24.

Figidings and Conclusions with Respect to the Fudson County
i firict Solid Wagte Mamagement Plan Bmendment

Puysuant to N.J.$.A. 13:1E-24a(l), Y have studied and reviewed the
Majeh 11, 1939 amendment to the County Plan accozdlng to the
objlectives, criteria, and standards developed in the Statewide
Soyid Waste Management Plan and I find and conclude that this plan
amgndment: ' is consistent with the Statewide Soiid Waste Management
Plgn. In this regard, the County Freeholdars are notified of the

. isgues of concern relative to the March 11, 19299 amendment which

ar¢ included in Section B.2. below.

Inf conjunction with the review of the amendment, the Department

o003
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cirjulated copies to sixteen administrative review agencies and
solijcited theilx review.and comment. Pursuant to R.J.S.A. 13:1E~
24af2) and (3), these agencies included wvarious bureaus,
divisions, and agencies within the Department All agencies
confacted are as follows:

Division of Water Quality Management, DEP
Division of Parks and Forestry, DEP

Division of Fish, Game and Wildlife, DEP
Division of Compliance and Enforcement, DEP
Division of Solid and Hazardous Waste, DEP
Offllce of Air Quality Management, DEP

Grefn Acres Program, DEP

Lan‘Fl Use Regulation Element, DEP

New| Jersey Turnpike Authority

New) Jersey Advisory Council on Solid Waste Management
Depjirtment of Agriculture

Depprtment of Health

Dep nt of Transportation:

Depiartment of Community Affairs

U.8) BEnvirommental Protection Agency
Haclkensack Meadowlands Development Commission

1. Agency Participation in the Reva.ew of the March 11, 1999
| Amendment o o

Thej following agencies did not object to the proposed amendment:
i

Divigion of Water Quality Management, DEP
Diviision of Compliance and Enforcement DEP
Gresn Acres Program, DEP

De: tment of Agriculture

Department of Transportation

Depprtment of Community Affairs

The| following agencies did not respond to our regquests for comment:

Offfice of Air Quality Management, DEP

Division of Parks and Forestry, DEP

Division of Fish, Game and Wildlife, DEP

Land Use Requlation Element, DEP

New| Jersey Advisory Council on Solid Waste Management
New Jersey Turnpike Authority

Degartment of Health

U.5. Environmental Protection Agency

The) following agencies provided substant:.ve comments as shown in
sed tJ_on B. of the certification document:

Dijision of Solid and Hazardous Waste, DEP
Ha fkensack Maadowlands Development Commission
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2. || Issues of Concern Regarding the March 11, 1599 Lmendment

Isshe: Previocusly Adopted Atlantic Coast Amendment

On jlovember 13, 1997, the County Freeholders adopted an amendment
proposing its initial response to the Atlantic Coast decision.
Within its December 30, 1997 certification of the amendment, the
DEP| approved the concept of regulatory flow control based upon a
nonjliscriminatory procurement strategy, a disposal contract with
Emplire TLandfill (now Alliance Landfill aad konown as the 1?90
Lanfifill Agreement), a transportation services agreement with
Hudjion J-V, and an enforcement strategy. The Department remanded
for| further comsideration and  evaluation the imposition o‘f an
envjironmental investment charge, and approved with modification a
trajiefer station services agreemen: with Solid Waste Transfer and
Reclpeling, Inc. (SWI&R) in Newark, contingent upon receipt by the
DEP| of documents awarding a nondiscriminatorily bid contract. In
a jubsequent certification dated May 27, 1998, the Department
approved the nondiscriminatorily procured contract with SWT&R of
Newark, Essex County, as presented in an amendment adopted on

Febjfuary 11, 1998.

Issjie: American Ref-Fuel Litigation

An lsppeal of the Department’s December 30, 1987 certification“ was
filpd by BAmerican Ref-Fuel company of Essex County in the mazter
entjitled Hudson County District Solid Waste Management Pllan,

Supprior Court, Appellate Division, Docket Wo. A-3280-p77T,
chajllenging that portion of the November 13, 1997 plan amendpent
thaf relied on the 1990 Landfill Agreement with Empire Landfill on
thej grounds that the 1990 Landfill Agreement should have been
publicly bid in accordance with the Local Public Contracts Law.

Addfitionally, American Ref-Fuel initiated subsequent litigation in
the| Superior Court of New Jersey, Hudson County, in the  matter
entittled American Ref~Fuel Company of Hssex Count v, _Hudson
County Improvement Authority, Empire Sanitary Landfill, Inc. d/b/a
Allllance Jandfill and U.S. Systems Corp., Docket No. HUD-L~1764-
98,| in which the Law Division entered an Order on March 25, 1998,
invplidating the 1990 Landfill Agreement, as well as a subsequent
amehdment thereto known as the 1998 Amendment Agreement, but
stajyed the Order pending conclusion of appeals. The Hudson County
Impjrovement Aunthority (HCIA) and Empire filed appeals 1in the
Supprior Court, Appellate Division, bearing Docket Numbers A-
005p80-97T3 and A-005011-97T3, respectively. ‘

Issfie: Nondiscrimimatory Procurement Process

In |response to the noted litigation, +he HCIA initiated a
projpurement process, pursuant to the Local Public Contracts Law
(Neyl.8-A. 40A:11-1 et seg.) seeking contingent solid waste

@oos
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digposal services to ensure the continued, uninterrupted provision
of |solid waste disposal services to in-county generators. The
conftingent disposal services contract, for a term of five (5)
s unless terminated earlier in accordance with the terms

ye
thereof, commences on the date of execution, but the services do
not commence until thirty (30) days after the issuance of a Notice

to |[Proceed by the HBCIA that may be issued at any time during the
te of the contract. The issuance of a Notice to Proceed ig
contingent upon a final determination of the American Ref-Fuel
litigation affirming the. decision of  the Law Division, Hudson
Coynty, invalidating the Landfill Agreement as violative of the
Lodal Public Contracts Law and thereby causing the HCIA to be
undble +to 'utilize the Empire Landfill under the Landfill

Agreement .

On ||Saptember 22, 1998, HCIA issued bid specifications calling foxr
redeipt of bids on October 27, 1998 for +he provision of
tingent solid waste disposal services for processible waste
tygles 10 and 25 (under Alternate A), and for nonprocessible waste
tygles 13, 23 and 27, and grits and screenings (under Alternate B).
e reqguest for both bids was advertised locally in The Jersev
Jotirnal, throughout New Jersey through The Star Iedger, and
naiionally through The New York Times, and Waste News. Therefore,
thils procurement process was open to all bidders, regardless of

gefwraphical location.

1998, HCIA awai:_'ded a contract to Ogden Martin

on J Cotobes 27,
for disposal of 100,000 tons annually of

Syjitems of Union, Inc.
prgcessible waste at the UCRRF in Rahway, Union County as the
lojrest responsible bidder under Alternate A, Also on October 27,

1948, the BCIA awarded a contract to HMDC for disposal of all
nojljprocessible waste at the HMDC's 1-E North Area Landfill in
Nojth Axrlington, Bergen County as the lowest responsible bidder

ungler Alternate B.

On| November 4, 1998, HCIA issued bid spacifications calling for
refelipt - of bids on November 30, 1998 for disposal services to
cofer the balance of up to 300,000 tons annually of processible
wapgte generated within the County not delivered to the UCRRF. This
rejluest for bids was advertised in The Jersey Journal and The Star
,I.._?_Emger, and coples of the bid specifications were provided to all
fifms, including out-of-state facilities, +that received +he
September 22, 1998 bid specifications. On December 17, 1998, the
HCIA awarded a contract to Waste Management of Pennsylvania, Inc.
asy the lowest responsible bidder for disposal of up to 300,000
tos annually of processible waste at the Grand Ceatral Landfill
lofated in Pen Argyle, Pennsylvania. ’

ThE Department has reviewed +the HCIA'’Ss nondiscriminatory
prpoureément process to determine 4if it is consistent with the
crifteria established in the Atlantic Coast decision. Since the
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HCIL has sufficiently demonstrated that it secured all disposal
confracts in a nondiscriminatory manner, within Section C. of the
cerfification the Department approves the following waste f£lows:

*Alll. waste types 10 and 25 genervated from within Hudson County not
collected either by a municipality or through a contract with a
cipality but, instead, is  collected from nonmunicipal
genl rators pursuant to contracts between the generators and
lrate solid waste collectors (e.g., all commercially generated
sollid waste) up to 100,000 tons annually are directed to the
. The 100,000 amount has been determined by review of
orical data collection which reveals this to be the amount of
e types 10 and 25 commercially collected on an annual basis.

L waste types 10 and 25 generated from within Hudson County
colllected either by a municipality or through a contract with a
munficipality up to 300,000 tons annually are directed to the SWT&R
Trapsfer Station for processing and transfer for transport by
Hudson-JV to the Grand Central Landfill.

waste types 13, 23, and 27, and grits and screenings
rated from within Hudson County are directed to the HMDC 1-E
h Area Landfill. ’

#*Alll waste type 27I (incinerator ush) generated from within Hudson
nty is directed to the Grand Ceniral Landfill,

Isgne: Materials Recovery Operations

In [its May 27, 1998 certification, in respomse to prior directives
of [the DEP to address materials recovery, the Department approved
thd HCIA’s interim policy of addressing materials recovery..
Specifically, that all transporters of type 13C waste generated
frdm within the County and all transporters serving commercial
prémises within the  County have the option of delivering such
wagte to a DEP approved materials recovery facility provided that
thd residue therefrom is delivered to the SWT&R Transfer Statlon.
jhe March 11, 1999 amendment further clarifies +the HCIA's
materials recovery policy.. Namely, that generators and/or
trdnsporters of waste types 10 and 25 that are not municipally
colllected or collected pursuant to municipal contract shall have
thdl option to deliver such waste to a DEP approved materials
redovery facility provided, however, that (1) such generator
and/or transporter shall immediately notify the HCIA of the name
ang location of the materials recovery f£facility to which such
commercially generated waste is delivered and (2 a&all residue
thgrefrom is delivered %o the Union County Resource Recovery
FaCll:L'tY. In the case of waste types 13, 23., and 27, the option
to 'dglz_ver such waste to a DEP approved materials recovery
fagility is also available provided, however, +that (1) such .
gerlerator and/or transporter shall immediately notify the HCIA of
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thd name and location of the materials recovery facility to which
su¢h waste is delivered and (2) all residue therefrom shall be
dej ivered to the HMDC 1-E North Area Landfill, However, the
Deplartment is concerned that this materials recovery option is not
aviilable to municipally collected waste types 10 and 25 which are
dijjected to the SWIT&R Transfer Station prior to out-of-state

digposal. Regardless of the c¢ollection option chosen: (e.g.,
c ercial or municipal) and notwithstanding the mandatory source
commercial and institutional

separation requirements in place,
erators may request a source separation exemption from the host

icipality (pursvant to N.J.S.A. 13:1E~99.16d.). While the HCIA
not aware of any such exemptions being granted, if such
wptions are issued, the materials recovery option must be
ilable to such commercial and institutional generators.

refore, the County 4is hereby directed to provide for the
terials recovery option for municipally collected commerc¢ial or
titutional waste as an administrative action (pursuant to
S-A. 7:26-6.11(b)6.) if any wmunicipal source separation

ptions are granted.

ue 2 Litigation Resolution

hajre recently entered into a Settlement Agreement, providing for
withdrawal of appeals in the Americah Ref-Fuel Ilitigakion
ding before the Superior Court of New Jexrsey, Appelista
i and for the termination of +the parties’ respedtive
objligations under the 1990 Landfill Agreement and the subsequent
198 Amendment Agreement. The settlement includes the cancellation
i any obligation that the HCIA may have had under the 19850
dfill Agreement to pay an estimated $110 million for any unused
acity. Accordingly, disposal services for all in-county
erated solid waste shall be provided by Ogden Martin, HMDC and
Waste Management pursuant to the terms in the awarded respective

cohtracts..

Ispsue: EMDC Comments

an administrative review agency, the HMDC was submitted a copy

ofj the March 11, 15999 amendment for review. In a letter dated
Aplril 1, 1999, +the HMDC submitted extensive comments to the DEP

ative to the acceptance of grits and screenings and asbestos at
HMDC 1-E Landfill. Relative to grits and screenings, the HMDC
concerned with grits and screenings physically generated
side the boundaries of Hudson County being included within the
ulated . Sudson County waste stream which the HMDC is obligated
accept. This concern is valid since the March 11, 1999
kndment only directs grits and screeninge generated from within
son County to the HMDC I-E North Area Landfill. The origin of
eration of grits and screenings is the site location of the
age treatment plant or appurtenances. Therefore, grits and
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screenings generated by a sewage treatment plant or appurtenances
located within Hudson County may be directed to the HMDC Landfill.
However, if the plant or appurtenances are located outside of
Hudson County, grits and screenings may not be directed to the
Landfill pursuant +to +the March 11, 1999 amendment.
Conperning the acceptance of asbestos at the HMDC 1-E Landfill,
thel HMDC states asbestos materials “ ...were specifically exempted
£r the bid documents and our contract with +the HCIA. We
styenuously oppose the post-bid inclusion of this material into

the| requlated waste stream.”  ‘The DEP concurs with the HMDC that
theLHCIA did not specifically identify waste type 27A (asbestos)
within its nondiscriminatory procurement documents. Therefore,

ginte the HCIA did not conduct a nondiscriminatory procurement
prdcess for the disposal of asbestos, within Section C. of this
centification the Department is constrained f£rom approving
ashpstos within those waste types subject to flow control in
Hudson County.

Certifidation of the Hudson Countw District Splid Waste Mamagewent Plan
Amendment

In Jaccordance with N.J.S.A. 13:1E-1 gt seg., specifically N.J.S.A.
1341E-21, which establishes specific requirements regarding the
ents of the district solid waste  management plans, 1 have
iewed the March 11, 1999 amendment to the approved County Flan
certify to the County Freeholders that the March 11, 15389
dment is approved as further specified below. i

1

County Plan inclusion of +the HCIA's nondiscriminatlory
urement process to sacure disposal services is approved.
cifically, since the HCIA has adeguately demonstrated that it
wred all disposal contracts in a nondiscriminatory manner, the
may commence the delivery of all Hudson County generated
wagte as follows:

1 waste types 10 and 25 not collected either by a municipality
or || through a contract with a municipality but, instead, 1s
lected from nonminicipal generatorg pursuant to contracts
een the generators and private solid waste collectors (up to
;000 tons annually) are directed to the Union County Resource
Redovery Facility located at 1499 Routes 1 and 9 North (Lots 8 and
9, |Block 338) in the City of Rahway, Union County.

*Al1 waste types 10 and 25 collected either by a municipality or
thijough a contract with a municipality (up to 300,000 tons
anrjualiy) are directed to the SWY&R- Transfer Station located at
443 Frelinghuysen Avenue (Lot 24, Block 3516) in Newark, Essex
Coynty £for processing and trangfer for transport by Hudson-JV to
theFGrand Central Landfill in Pen Argyle, Pennsylvania.

*211 waste types 13, 23, and 27, and grits and screenings are
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dirlicted to the HMDC 1-E North Area Landfill located at 100 Baler
Boulevard (Lot 1, Blocks 175-183; 185-189) 4in North Arlington,
Berffen County and in Kearny, Hudson County (Lot 10, Block 149).

*Al] waste type 27I (incinerator ash). is directed to the Waste
Manjigement of Pennsylvania, Inc. Grand Central Landfill located on
Pen| Argyle Road, in Pen Argyle, Plainfield Township, Northampton

Coujpty, Pennsylvania.

oth Fr Provisions Affecting the Plan Amenduent

1. Contracts

any| contract repewal or new contract for solid waste colléction or
disposal which is inconsistent with this amendment to the County
Pl and which was executed prior to the approval of this
amejidment and subseqguent to the effective date of the Solid Waste
Manjigement act (July 29, 1977), and which shall further be for a
te in excess of omne year, shall immediately be renegotiated in
ordjr to bring same into conformance with the terms and provisions
heripin set forth. Any solid waste collection operation or
disposal facility registered by the Department and operating
purluant to a contract as herein described, shall be deemed to be
in jviolation of +this amendment and of the County Plan 4if j’%uch
renlpgotiation is not completed within ninety (30) days of [the
effiictive date of this amendment provided, however, that any wuch
regllstrant may, upon application to the Department, and for good
caujfe shown, obtain an extension of time to complete such

renfrgotiation. iy

2. Compliance

Alll solid waste facility operators and transporters registered
with the Department and operating within the County and affected
by [he amendment contained herein shall operate in compliance with
thilf amendment and all other approved provisions of the County
Plap. Any facility operator or transporter who fails to comply
with the provisions contained herein shall be deemed to be. in
viojlation of WN.J.S.A. 13:1E~-1 et seg., in violation of N.J.A.C.
7:25-1 et seg., and in violation of their registration to operate
a splid waste facility or a collection system issued thereunder by
thel Department and shall be subject to the provisions and
penplties of N.J.S.A. 13:1E-9 and 12 and all other applicable

lawjs.

3. Topes of Solid Wastes Covered by the Ristrict Solid Washe
Management Plamn )

The|| provisions of the County Plan shall apply to all solid wastes
defjined in N.J.S.A, 13:1E-3 and N.J.A.C. 7:26-2.13 including waste
typps 10, 13, 23, 25, and 27 and all applicable subcategories and

@o1o
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shall not apply to liquid and hazardous wastes.  All nonhazardous
maﬂerials separated at. the point of generation for sale or reuse
arg subject to regulation in accordance with N.J.A.C. 7:26A-1 et

seq,
i
4. Certification to Proceed with Implementation of Amendment

This document shall serve as the certification of the Commissioner
of | the Department to the County Freeholders and pursuant to
N.J.8.A. 13:1E-24c¢. and f., the County shall proceed with the
implementation of the approved amendment certified herein.

5. Defimitions

Foy the purpose of this amendment and unless the context clearly
equires a different meaning, the definitions of terms shall be
thel same as those found at N.J.S.A. 13:1E-3 and -99.12, N.J.A.C.
7

:26~1.4, -2.13, and N.J.A.C. 7:26A-1.3.

6. Effective Date of the Amendment

The¢ amendment to the County Plan contained herein shall take
efflect jimmediately.

7. Reservation of Authority

Nothing contained herein shall be construed as a limitatiom on any
otHer action taken by the.Department pursuant to its authority
under -the law. The County Plan, including any amendment made
thgreto, shall conform with the Statewide Solid Waste Management
Plan, with appendices, which includes the Department's planuing
guidelines, rules, regulations, orders of the Department, and also
indludes the compilation of individual district plans and
amendments as they are approved.

E. Cegtification of Approval of the Amendment bv the Commissioner of
the Department of Envirommental Protection -

In [accordance with the regquirements of N.J.8.A. 13:1E~1 et seqg., I
hereby approve the amendment, as outlined in Section C. of this
centification, +to the Hudson County District Solid. Waste
Mapsgement Plan which was adopted by the Hudson County Board of
ChdFen Freesholders on March 11, 1999,

T Robert C. Shinn, Jr., Commissioner
Department of Environmental Protection
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SENT B‘:’: WMCHUGH & BARNES,PC; 212 403 0876 ; OCT-168-01  4:15PM;

&

Commissionors
Jofin L. Shinnick, Chairman .

HubDsoN County
- IMPROVEMENT
AUTHORITY

Martin A, Budinick, Vice Chatiran

M

Ijnws B. Byrnes, Treasurer
k!

T

Frank M. Vdcearino, Esq.

Hi Tech LLC/T, Fiore Recycling
91 Bay Street

To Whom It May Concern:

This latter Shallls'e'rv'é ‘to introduce. Michael Novembre and David Ruiz,
Special Enforcement Officers of the Hudson County Improvemient Authority.

Pursuant to the Juna 8, 1989 Certification of the New Jersay
Department of Environmental Protection ("DEP7), all Hudson County
generated solid waste types 10, 13 (including 13C), 23, 25 & 27 (excluding
asbestos and asbéstos containing materials) ARE subjact to regulatory waste
flow. and are to be-dalivered to the Hudson County Improvement Authority's
designated facilities as fdllows:

1) All waste types 10 and 25 generated from within Hudson County
collected either by a municipality or through a contract with a
municipality are directed to the SWT&R Transfer Station in
Newark, New Jersey for processing and transfer for transport by
‘Hudson-JV. 16 the Grand Cantral Landfill, B

not collacted-either by a municipality or through a contract with a
municipality hut, instesd, is collected from nonminicipal generators
pursuant to contracts betwseen the generators: and .private sofid
waste collectors {e.g., all commercially generated solid waste) are
directed to the Union County Resource Recovery Facility (UCRRF)
in Rahway, Naw Jersey.

Ail-waste types 13,23, and 27, -and grits -and screening generated
from within Hudson County ste directed to the HMDC 1-E North
Area Lanidfill in North Arlington, New Jersey.

3

—

-574-Summit-Avenue —57 floor, Jersey City, NJ-07306 {201)795-4555 Fox (201)795-0240 Ltk /[y heis,org
Printed on Recyclad Paper )

2) All waste type 10 and 25 ‘generated from Within Hiidson Couiity "

¥ ¥
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BY:
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MCHUGH & BARNES,PC; 212 483 0876 ; OCT-16-01  4:16PM;

e A

4} All waste type 271 (incinerator ash) generatad from within Hudson
County-is-directed 1o the Grand Central Landfill,

In addition, pursuantto an Interlocal Services Agresment. with the
Hudson Regional ‘Health Commission ("HRHC"), the HCIA's Enfercement
Division acts as enforgement agent and conducts investigations for purposes
of monitoring comphance and enforcing the Solid Waste Management Act
pursuant to N.J.S A.'26:3A2-25. . In such capacity, the HCIA has the power
10 igsue - summonsés to,-or-to institute gotions in. Suparior Court against, any
petson who diverts solid waste to facifities in violution of the regulatory
waste flow directive.

Plesse be advised that it has come to the attention of this. Autharity.

that Hudson County ganarated “waste types as ahova listed have been
dslivered to your-faCility. for processing and/or disposal. Accordinigly, and
pursuant to the requirements. of .N.J.A.C.7:26-2.13(b), this letter requests

‘your compliance with N.JA,C.7:26-2.13(b) and make your daily records

immediately -available to this Authority's representativi.

At this time this Authority is requesting the daily records and O&D
forms, for the period covering August 1, 2001 to presant.

Your attention and coopsration to this matter is appreciated.

THOMAS P. CALVANICO, ESQ.
-Executive Director

e i e v s (4 10 s e d %L s s % e e L N4 e et T et S, ks 8 ) Lo i e 8 i et T T o i Y AP s
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Jan=39-02 04:41am  From=DECOTIIS FITZPATRIC GLUCK

-

— LAW QFFICES ——

DeCOTIIS, FITZPATRICK,
> GLUCK & COLE, Lie

GLENPOINTE CENTRE WEST
500 FRANK W BURR BOULEVARD
TEANECK, NEW JERSEY 07666
TELEPHONE (201) 928-1100
TELEFAR  (20)) 926-0585
hap:Wwww.dfglaw.com

30 WEST STATE STREET
ONE STATE STREET SQUARE
TRENTON, NEW JERSEY 08008
TELEPHONE (009) 275-1900
TELEFAX  (0US) 278-5200

Wniker's Direct Diat No 201-907-5202

via telecapier and regular mail
John F. McHugh, Esq.

McHugh & Bames
20 Exchange Place
New York, New York 10005-3201

+12019280176

RDWARP N FITZPATRICK {1¥40-2000)

M kOBEKT DCOTHS
ALFRED C DeCOTUS
MICHAEL B GIUCK ¢
MICHAELR COL8

EC D WISLER
JONATHAN L WILLIAMS
WILLIAM R, MAYER #
MICUAEL & DeCOTUS »
49 LEE CUNEN
CHRISTOPIEN M WALRATH O
MICHALL G LUCHKIW
JOSEPIE M DeCOTUS
WILLIAM HARLA
BENIAMMN CLARKE ¢
JAMES G rEAKON 0w
LOUIS N RAINONE
JEFFREY D SMITH O
JUDY A VERRONE

JEUEMY C ADEST
ANTHONY J ARNONE
GINA M BE[IS @

AVIS BISHOP-THOMPSON
GINA BlLANGI CARLE
MICHABL K. CHONC
RUPAL RUPAREL DALAL
VICIORIA A FLYNN O
SUSAN FRUCHTMAN
PRYBRG K€Ly »
CHINA LADNER ¢

January 29, 2002

Re: Hi-Tech Transportation, LLC
Solid Waste Transfer Station

Dear Mr. McHugh:

T-960 P.02/04. F-790.

ANDKEW ¢ AKUNSON &
ANDREW BAYER «
GREGORY 4 BEVELOCK @
JERROLD 8 BINNEY «
FRANCIS J BORIN ¢
JEFFKBY W CaAPIOLA
DAVID A CLARK

KEVIN A CONTI
HOWARD ] EICHENBAUM »
MADELING R FERRARD
DANTEL J FIIZPATHICK »
MATTHEW § GIACOEME v
RONALD kt GORDON
LA K HALFERIN ©
ROCCOF 105SA

KEVIN m INSELLA
ANTRHONY F L.BUE
JOHNJ LANGAN, IR
GAETANG C LANCIANO v
BLIZABETHC LITTEN»
WILLIAM K LUNDSTEN ©

ROBERTQ S MIGLIORELL) ©
KERRY J MORGAN
DAWN OCONNOR ©
ROBERT A ORTEZ, R
BRUCE w PADULA
PATKICIA Y KYQU »
RYAN J SCERBO ¢
GEQRGE A SORiAL Y
JENNIFER L SCHWARTZ »
PETEK A TUCCL, JR
JuDy Y1

R BIIAN MyLAUGHLIN &
G RICHARD MALGRAN ¥
1SABE(C MIXANDA ©
BART C MONCELLS
THOMA3S E NAPOLITANO
KALHEKINE A NEWELL »
FAULETTEL PITT
PRANCIS X REGaN
RICHARD FX REGan
RICHARD M YALIBERL ©
CATHER(NE & TAMASIK
AYANE VOLRERT
¥AULS WERTHER

QOf Counael

RONALD E CallISS
NORMAN § KAURF
JAMES R NAPOLITANO
MARIAM SMYTH

© albo Admumeq @ NY
* Al AdRued 1 PA

This office serves as Special Counsel 1o the Hudson County Improvement Authority.
Your letter of October 17, 2001 has been referred 1o me for review and response. Kindly
accept my apology for the inordinate delay in forwarding this reply.

Having reviewed your correspondence, the various letters from the Secretary of the
United States Surface Transportation Board, and the federal statutes and case law referenced
therein, ! must respectfully disagree with the conclusion that the operation by Hi-Tech
Transportation, LLC, of a transfer station in the Qak island Rail Yard in Newark and the
delivery of Type 13C, construction and demolition material, by solid waste haulers are
exempt under federal law from regulation by the HCIA.

I1 is the position of the HCIA that it lawfully may exercise waste flow control over

solid waste types 10, 13 (including 13C), 23, 25, and 27 generated within Hudson County,
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LAW OFFICES
DECOTUS, FITZPATRICK,
GLUCK & COLE, LLP

John F. McHugh, Esq.
January 29, 2002
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having procured solid waste disposal services in a manner that did not discriminate against
interstate commerce. 1n obtaining solid waste transfer station, wansportation and landfill
services for the disposal of Hudson County solid waste, the HCIA has acted consistent with
the Commerce Clause and in accordance with the applicable decisions of the federal courts,
including Atlantic Coast Demolition Co.. Inc. v. Aitlantic County Board of Chosen
Freeholders, er al., 112 F.3rd 653 (3™ Cir. 1997). Consequently, the HCIA maintains an
absolute ownership interest in these Hudson County solid waste types.

In your comespondence, the Federal District Court of Oregon decision in AGG
Enterprises, Inc. v, Washington County, 2000 WL 361892 (D. Ct. 2001) was cited as
dispositive of the issue of waste flow contro] where interstate commerce is involved.
However, my reading of the opinion reveals that, contrary to the situation extant in Hudson
County, the circumstances involved local Jicensure requirements and not a restriction on the
disposal of solid waste collected froma particular area. [nresponse 1o the plamuff’s reliance
on U&! Sanitation, 205 F.3rd 1063, (8" Cir. 2000), the court specifically siated in section
10 of its opinion that the ordinances of Washington County and the City of Beaverton were
not flow control ordinances

There is no dispute that the court addressed the issue of preemption in rendering its
decision and found the ordinances were preempted by the Federal Aviation Administration
Authorization Act of 1994. However, in declaring an ownetship interest in the solid waste
types listed above that are generated in Hudson County, the HCIA is by no means attempting
to regulate the rates, classifications, rules, practices, routes, services, and facilities of a rail
carrier reserved to the jurisdiction of the Surface Transportation Board under the Interstate
Commerce Commission Termination Act. The informal opinion expressed by the Secretary
of the Surface Transportation Board in a letter of May 3, 2000 to Mr. Klempner of Hi-Tech
that “local zoning and permirting requirements” are preempied by the ICC Termination Act
is certainly less than definitive when it is read following the Secretary’s acknowledgment
that Mr. Klempner was not specific as to the “exact nature” of local regulation. As an aside,
itis difficult to assess the applicability of the various letters from the Surface Transportation
Board without the corresponding letiers from your client requesting informal opinions and
describing the activities of the facility at Oak Island.

As a result of national procurements of solid waste disposal services thar fully rook
into consideration the interstate commerce concerns of solid waste companies located
outside the boundaries of New Jersey, the HCIA is not acting as a market regulator in
directing Hudson County solid waste to its contractors for disposal; rather, it is acting as a
participant in the solid waste disposal market. In fact, the provision of solid waste disposal
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services by the HCIA constitutes interstate commerce since Hudson County solid waste is
shipped via long-haul mrailer to landfill facilities in Pennsylvania. Furthermore, the HCIA's
consequent ownership of Hudson County-generated waste entitles it exercise control over
this waste from the point of generation to ensure its proper disposal and the health, safety
and welfare of the citizens of Hudson County.

The actions of the HCIA are intended 1o enforce its ownership interest in this waste,
starung at the moment of collection, The delivery to and receipt of this waste at transfer
station sites contravene the waste flow control ordinances enacted in accordance with
Atlantic Coast and approved by the New Jersey Department of Environmental Protection.

Consistent with the decisions of the federal courts and State law, the HCIA hereby
demands that Hi-Tech make available for inspection by HCIA representatives all daily
records and origination and destination forms for waste generated in Hudson County. Inthe
event such documentation is not produced for inspection by the HCIA within ten (1 0) days
from the date of this letter, it is the HCIA’s intention 1o 1ake all measures necessary 1o
compel delivery of such Hudson County waste 1o its conmact facilities and prevent its
unlawful diversion to facilities not included in the Hudson County District Solid Waste
Management Plan.

I concur that it may be beneficial for representatives of the HCIA and Hi-Tech 1o
meet for purposes of discussing our disparate positions. Should you still wish 1o meet,
kindly contact me at your earliest convenience 1o make the necessary arrangements.

Very truly yours,
DeCotiis, FirzPatrick, Gluck & Cole, LLP

KAC/mo
cc:  T. Calvanico, Executive Director
R. Barry, General Counsel]
—~ J. Williams, Esq.
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