~— LAW OFFICES —

DeCOTIIS, FITZPATRICK,
GLUCK & COLE, LLp

GLENPOINTE CENTRE WEST
500 FRANK W. BURR BOULEVARD
TEANECK, NEW JERSEY 07666

TELEPHONE: (201) 928-1100
TELEFAX:  (201) 928-0588

http://www.dfglaw.com

50 WEST STATE STREET
ONE STATE STREET SQUARE

TRENTON, NEW JERSEY 08608
TELEPHONE: (609) 278-1900
TELEFAX:  (609) 278-9200

EDWARD N. FITZPATRICK (1940-2000)

M. ROBERT DeCOTIIS
ALFRED C. DeCOTIIS
MICHAEL H. GLUCK =
MICHAEL R. COLE

ERIC D. WISLER
JONATHAN L. WILLIAMS
WILLIAM R. MAYER &
).S. LEE COHEN

CHRISTOPHER M. WALRATH ¢

MICHAEL G. LUCHKIW
JOSEPH M. DeCOTIIS
WILLIAM HARLA
BENJAMIN CLARKE ¢
JAMES G. FEARON ¢=
LOUIS N. RAINONE
JEFFREY D. SMITH ¢
JUDY A. VERRONE

STACEY D. ADAMS ¢
JEREMY C. ADEST
ANTHONY J. ARNONE
GINA M. BETTS =

AVIS BISHOP-THOMPSON
GINA BILANGI CARLE

ANDREW P. ARONSON #
ANDREW BAYER ®
GREGORY J. BEVELOCK ¢
JERROLD B. BINNEY =
FRANCIS J. BORIN ¢
JEFFREY W. CAPPOLA
PATRICIA A. CELANO ¢
DAVID A. CLARK

KEVIN A. CONTI
HOWARD J. EICHENBAUM o
DANIEL J. FITZPATRICK »
GEORGE G. FRINO
RONALD H. GORDON
LISA R. HALPERIN ¢
ROCCO F. 10SSA

KEVIN M. KINSELLA
ANTHONY F. LaBUE
JOHN J. LANGAN, JR.
GAETANO C. LANCIANO =
ELIZABETHG. LITTEN »

CHINA LADNER ¢
ROBERTO S. MIGLIORELLI ¢
KERRY J. MORGAN

DAWN O'CONNOR ¢
ROBERT A. ORTIZ, JR.
KEITHE. RILEY ©

WILLIAM R. LUNDSTEN ¢
R. BRIAN McLAUGHLIN =
JEFFREY J. MILLER
ISABEL MIRANDA ¢
BART G. MONGELLI
THOMAS E. NAPOLITANO
KATHERINE A. NEWELL »
STEPHEN B. PEARLMAN
PAULETTE L. PITT
FRANCIS X. REGAN
RICHARD F.X. REGAN
CATHERINE E. TAMASIK ¢
SUSAN E. VOLKERT
PAUL S. WERTHER

Of Counsel:

RONALD E. CALISSI
JOSEPH M. JACOBS
NORMAN B. KAUFF
JAMES R. NAPOLITANO
MARIA M. SMYTH

MICHAEL K. CHONG PATRICIA J. RYOU =
. ) ) RUPAL RUPAREL DALAL RYAN J. SCERBO 0 0 Also Admitted in NY
Writer's Direct Dial No. 201-907-5210 VICTORIA A. FLYNN 0 GEORGE A. SORIAL 0 » Also Admitied in PA
SUSAN FRUCHTMAN JENNIFER L. SCHWARTZ »
PETER G. KIELY » JUDY Y1

FD 3411

August 15, 2002

, RECEIVED
Hon. Faith S. Hochberg, U.S.D.J.

U.S. Post Office Courthouse Bldg.
Federal Square

doL072

AUg 20 202
MalL
MANAGEMENT

P.0. Box 999 %' N
Newark, New Jersey 07101-0999

Re:  Hi Tech Trans, LLC v. Hudson County Improvement Authority
Civil Action No. 02-3781 (FSH)

Dear Judge Hochberg:

This office represents defendants Hudson County Improvement Authority (“HCIA”) and
Essex County Utilities Authority (“ECUA”) in the above-referenced matter. We are in receipt of
Your Honor’s Order of August 7, establishing a briefing schedule on plaintiff’s application for a
preliminary injunction, under which HCIA’s and ECUA’s opposing papers are due September 9,
2002. Iwrite to request a modification and extension of that schedule. The basis for our request is
that a motion is now pending before the Surface Transportation Board (“STB”) that bears on a

number of issues raised by plaintiff in its motion.
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While plaintiff makes brief mention of the STB proceedings in its suit papers, see Complaint,
989 and Brief at 20, it fails to provide the Court with a description of the scope and status of those
proceedings. Hi Tech instituted the STB proceedings on April 24, 2002, by filing a petition asserting
an entitlement under the Interstate Commerce Commission Termination Act (“ICCTA”), 49 U.S.C.
§ 10101 et seq., to operate a solid waste transfer station without complying with state laws and
regulations. Hi Tech initially listed the Canadian Pacific Railway (Hi Tech’s asserted “licensor”)
as a co-petitioner but, at Canadian Pacific’s insistence, amended the petition in early May to remove
the railroad as a party.

On June 5, 2002, HCIA and ECUA filed a joint reply to Hi Tech’s petition with the STB, in
which they asserted that Hi Tech was not a rail carrier, was not entitled to the relief it was secking,
and urged the STB to dismiss the petition for lack of jurisdiction or alternatively decline, in its
discretion, to open an administrative proceeding. The State of New Jersey filed a reply asserting
similar positions, and also raising Eleventh Amendment defenses to Hi Tech’s petition. On June 19,
2002, Hi Tech moved to strike the State’s reply, and re-asserted that it was indeed a rail carrier
within the meaning of the ICCTA — a disputed assertion that Hi Tech repeats in its Complaint in this
action. See Complaint, 96. That motion has been fully briefed since late June.

At a minimum, the decision to be rendered by the STB on the motion now pending before
it will clarify the positions of all the parties. Having chosen, in April, to initiate administrative
proceedings before the STB, and having waited three and a half months before instituting this
paraliel, overlapping lawsuit, plaintiff cannot credibly maintain that it is in such dire straits that

defendants and the Court should be forced to address its motion in advance of the impending
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decision by the STB as to whether it will or will not hear Hi Tech’s petition. Accordingly,
defendants would request that the existing briefing schedule be modified to take cognizance of the
STB’s impending decision, and to make defendants’ opposition papers due three weeks from receipt
of the STB’s decision.

We have sought the consent of plaintiffs’ attorney, John McHugh, Esq., to this proposal. Mr.

McHugh advises that Hi Tech objects to any extension of the existing briefing schedule.

Nonetheless, for the reasons set forth above, I respectfully request that the schedule set forth in the
Court’s Order of August 7 be modified to run from the date of issuance of the STB’s forthcoming
decision on the motion now pending before that agency. Thank you for your consideration of this
request.

Very truly yours,

DeCotiis, FitzPatrick, Gluck & Cole, LLP

7

Benjdmin Clarke
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Vernon A. Williams, Secretary
Office of the Secretary
Surface Transportation Board
Mercury Building, Room 700
1925 K Street, N.W,
Washington, D.C. 20423-0001

James H. Martin, DAG
Department of Law

124 Halsey Street

P.O. Box 45029

Newark, New Jersey 07101

John F. McHugh, Esq.

6 Water Street, Suite 401

New York, New York 10004
Attorneys for Hi-Tech Trans, LLC

Lauren Marsh, Chief, Administration & Finance
Essex County Utilities Authority

900 Bloomfield Avenue

Verona, New Jersey 07044

Thomas P. Calvanico, Esq., Executive Director
Robert Barry, Esq.

Hudson County Improvement Authority

574 Summit Avenue, 5% Floor

Jersey City, New Jersey 07306

Jonathan M. Broder, Esq.

2001 Market Street, 16® Floor
Philadelphia, Pennsylvania 19130
Attorneys for Conrail

Nathan R. Fenno

1 Railroad Avenue

Cooperstown, New York 13326

Attorneys for The New York, Susquehanna and Western Railway Corp.




Carolyn V. Wolski

Leonard, Street & Deinard, P.A.

150 So. 5" Street

Suite 2300

Minneapolis, Minn 55402

Attorneys for Delaware & Hudson Railway Co., Inc.

John Wohlrab, Esq.
(Waste Management)

Edward D. Greenberg, Esq.

Galland, Kharasch, Greenberg, Fellman & Swirsky, P.C.

1054 Thirty-First Street, NW

Washington, DC 20007-4492

Attorney For State of New Jersey, Dept. of Environmental Protection
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