
ADMITTED To PRACTICE
NJ&DC

JAMES H.M. SAVAGE, ESQ.
ATTORNEY AT l^xw

1750 K STREET, N.W. - SUITK 35O
WASHINGTON-. D.C. 2OOO6

jsavageiaw o aim.com

: (202) 296-3333
FAX: (202) 296-3939

October 1, ?003

Ms. Anne X. C<-".inlar.
Acting Secretary
Surface Transi-or. cation Board
395 E Street, 3W
'/Jashinqton, DC 2C423

Re: ZTB "inance !jO':k«=t Mo. 351-41

VIA ELECTONIC FILING

U S Rail Corporation
- Ccns<T--."tio:i ..ma OpciaLijr. Exonipl ion -
Erc-okhavcn Rail Termira"'

Oear Ms. Quir,Ian,

Please accept foz l'-li::g an original :-!otio:i co Strik.o the
Town of Srcckhaven's Septenoer IS, _iC09 Response to ~he
Exemption Petition in this natter. A certification of service is
also 3i:ppiied.

Thank yo-.; for /ou r turie -and jonsid^.'^it. . rn .

J:>hr. L:. Herfner, FLIC

/ / B y : -o.Tes H. 'M. ScV
' -vt counsel

JHS/mhd
Enc.



BEFORE THE

SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET HO. 35141

U 3 RAIL CORPORATION

— CONSTRUCTION AND OPERATION EXEMPTION —

BROOKHAVEN RAIL TERMINAL

U 3 •'AIL CORPORATION'S MOTION1 TO STR1KL SR=TEMBE1P UJ,
2003 'U'^LY OF 70WM Of BROOK.IAVEN

Jc.-ia D. Helfr.or
Jchn D. Ref ine r , PIT.C
1770 K .SI rest, KW - r>L;i-o
'.VeishingLcri, L^C 2 0 C C f >
Tel. ( ? 0 2 ) 29C-.3.V-, i

es H. K. .-;«3Vdge
K ^ t r ^ f t , .\w - su iLe

Tel. ( 2 ' J i > 296-3.1 i:

Attorney? fr.r P^1. _t. r,n<

/u 1 n i J : ^eptenr't- r 7. *,, ^ C J 3



CATIOt: 0. PROOr1 CF SF.^VT*

T certify thjt. I yexved tlv.s dsy by electronic; mail

rue copy of the wj..liin pleaair.g upon dll yuiLies to z* i

idttur 33 per the a:-i:uri.t-jnying .-orvJc:p 1 i sf .

farres H. M

Atti-srrey

Dated: October 1, 2SC3

SERVTCK LIST

Party cf Rei:orri:

Party of Record:
New York 3tat:o
De-'prir rTient of
Tran^nort :i t ion

Marie A. CuLhbertson i.
Driscoll
Law Offices of Mar< A. CuLhL-ci Lao:
4J4 New York /'••/f.'.uo
Hu;it.i-njrori, HY 11"43

"oE'.̂ -t A. Rybak
hJ Wolf Road
Albany, NY ]2232

10



EXHIBIT A



Re-. US Rail/Brookhavcn: STB FD 35141 Page I of 1

From: Jim Savage <jGavagefaw@aim.com>
To: jdriscoll@cuthbertsonlaw.com

Bcc: j.heffher@verizon.net; gdh@usrailcorp.com: akaufman@lbiequip.com; gdrumm-si!!s@optonline net
Subject: Re: US Rail/Brookhaven: STB FD 35141

Date: Thu, 11 Sep2008 11 18am

Jessica,

I don't understand your request The Town filed its single permissible reply on 9/3/08 Any further reply would be
subject to being stricken as an impermissible second reply.

Cordially,

James H. M. Savage
Attorney at Law
1750 K Street, N.W. - Suite 350
Washington, DC 20006
Tel. (202) 296-3333
Fax (202) 296-3939
j&avags'aw©aim com

PLEASE TAKE NOTICE: The information transmitted is intended only for the person or entity to which it is
addressed and may contain confidential and/or privileged matenal. Any review, retransmission, dissemination or
other use of, or taking of any action in reliance upon, this information by persons or entities other than the
intended recipient is prohibited. If you receive this transmission in error, please contact the sender immediately
and delete the matenal from any computer.

—Original Message—
From- Jessica Driscoll <sdr scolijasc'^bertsori'a v r,ar>
To: James Savage <,s3vage;aw©3 m som>
Cc mcu!libertsop@cu;r':jc isonaw :om
Sent Thu, 11 Sep 2008 10:15 am
Subject: US Rail/Brookhaven: STB FD 35141

Jim:

As you may know, the parties are meeting on September 18, 2008 in an effort to discuss resolution of the issues
between them. In light of the upcoming meeting, I am writing to request a 20-day extension of time (to October 8,
2008} for the Town to fite its reply to the Petition for Exemption.

Please let me know whether you consent to such an extension.

Thank you
Jessica

Jessica P. Dnscoll, Esq.
Law Offices of Mark A. Cuthbertson
434 New York Avenue
Huntington, NY 11743
(631)351-3501
jdriscoll@cuthbertsonfaw.com

Looking for spoilers and reviews on the new TV season? Get AOL'S u * "%•- gjide to frail TV

htlp://wcbmail.aol.com/38839/'aim/'en-us/'Mail/PrintMessage.aspx 9/22/2008



BEFORE THE

SURFACE TRANSPORTATION BOARD
•-

STB FINANCE DOCKET NO. 35141

17 S RAIL CORPORATION

CONSTRUCTION AND OPERATION EXEMPTION

BROOKHAVEN RAIL TERMINAL

"J f. PAIL CUi'TO-ATTOX'S v-JTICH TC Sr^i/r^ TErTEYREh 18,
:̂ :?LY 0:' 'JOIN OF G

On August "?, 200:! i1 .^ Ra- L Ccrporation (h^is.ndfter

"U S E*a^l"j , an cx.^tir.g Class in 3h?rt lir,T= r.ii I i-o.-.d

"iirrrntl/ cper^ji i-,g i-i -he JrMte of '"-I i ;, f:led , t>-t-T-ion

for rxc-rr.pti on invnh-inq the cor.str.i"'. J DH, lease ar.d

op-eicLion fcy "-' 3 l-'ail, as T ivinn-n ;.'drricr, c.i" -.n l".,jGO

£oo%. line 01 " H I " .o t»_ .;:MIS" riiCToi 0:1 ̂  r:8-<jcro p-^rs-i-1 of

lar.ci o.-.-n̂ d by ^llls Koaa R^aiLy, Inc. !"-.oreir.arrr-- ".-Mid")



in tne To1*:: of bi'jujch.ivm, r,y ':it:rr i n ^ f t e r "Br ookhaven" ) ,

ird leased Lu U F; L-!aii.

On Septe-r-bei "3, ?003, I3rockli , j - /cn riled .1 r e - p l y tc -h*j

pe1 it ion. On ri.'pL'.-r..ter I t? , i 008 Drookh = * • / » • • • a tt er.pt •=•<! '.o

i"j.le a sprr:u-.i r e p l y ^c U S P o l l ' s peLlcior .

Cr, :-ep*-o.TJbor 11, n C C 3 U S P-ii! advisers f tcckha'/p-i thai

any aM^npt en rl".p Town's pzrz to f i l e a second m p L y wcjld

be opposed as prohibi ted . S=>P petitioner's i~our=.c-l's e-mail

to Brookhaver.' s u-:a-.i:sel, ar.r.t. xcd r.eretrn .=JL= E:-:h3cit A.

iiovpite be ing ..^:i no*- ice ui U S Pai l ' s p j e ^ t i o n , at- nn riit.e

has Rro-jkLaven sougnt t *p Booid' a p^rmisy ion ro r ;.lc a

3econa rep - v .

"I 55 P-jil new Tcvo'.i to ari-ik-* P. i j ' - khaven ' s S..-p~cnJt;ur

lij1"1 s".onii.^:on as .-> i i.r.-.uLhcrized r-.nd p iohib i r^d bo-jji.vi

reply wVcr. was f:"ied : r. violation cf 43 C. F.R. 110-1 . 13.

LEGAL ACUMEN?

POINT I

EROOFJIAVO'S HtFTlMUE-JR lb , 2 L U 6 ^ ' I L T M G IS A EROI1IDITFP
SECOND R R " ' Y :'C U i> RA"L' 3 PETITION

In tortr. =s w e J . L as aubs'.ar.ce, Broo<r.3V"=r.' -^ S-^p

10th i j J i n ^ f-onsti tui HS ^ prohibi: rt.-J .second r«-uiy to U S

Pail's Angus;-.. 7ih p^ririon. 7or the reason? Ji r.L-uuu-jci



lielow, Riroo<hav:jr/T ..eptejii^-r ", a--1 rising ohouH j.-*j m.:1: ckf^.

cr o therwise di si •,;<•_!. irried as a p'oVbited aer.or.r! reo~\.

?hr Hoard' t, R u l o / i or Fioii. i. i r - p expressly fr-rolc Uits

filinq '>! d r«r". y Lo a ^ply. G e f t , 4$ C . F . F i . 1IU4.13.

Jhararf r li^i'^q i • M iJypLerrh'- 1 21 ' reply js a v";o: ie t" , d.-5p.=,

i:o:.hinq Lu change '."'••e rcrT « . • " t no pleading or cveicuiri" * he

r>i cti j i.ix", ion >)i -jjc:h s ^ubnlsH". o~ _:ii;«r ~hu . < u _ e s . 'I'iie

Board's Of f i ce of ^roceecl^us pasted hro- j lchdven ' n I:*?p1.er.oer

2'"a r t=T)~. y on trio Board 's oi7f: .rial •ftc^)jl+:o dt.

htt p : / /www . .TO . dot . gov / 1 : in TS .

Bcl.Ji tnc Board and i's precocessor, r.h^ r n ~ e r s t m l o

Ccjnunerce Corrjr.ission ( " T . ".?."] r:avc> ml^d L h d l ' hf

substance c± the p l o d d i n g r>r r n f ' t Icr. takes precedence* TV-^I

•_h^ forn ±Ji which it is j - _ y ^ c d ; and where appropriate, h^u

rejected ":notJons" wnicri wore in reality replies Lo a

reply. Ss^ f Con.sc: ' i dated Hri i L _ Cc rpc r_fl ̂  i or — Exempt : o r _ --

Abdr.-Jor.ment of t>-e h>i rt.o:i oGcnnd^ ry Tr-=ick _ ln_ b'-^i r r • r>nn Ar.d

^a s _r^2L'-J-9J '_.£!!' * • ' " • • - •

(S-o-No. 1088X.;, (served Oi-Lober 17, 1J

' ih^re , Lhe 'l'us::ar j w j u Cvunuy Ccmniaalor. ("T("( ") 1'ilec

a rr.otiuti to stride sub.-, :.dnt ialJ.y fll! or Conra.- 's rco-y.

TCC's r r c r ion tc: . s t - r i k e was ci^r.i^d. In e.=5.?ence, the



i'-i. f o u n d tNit '1L"J nad ill (id ,1 ^ f p ' y c:> C J « i i i j l I ' .i;

r ep ly , w h i ' - h is prohibi ted T;OP- its rules.

. S i m i l a r l y , in St. T i c u i . ' i ."r-.'t.'-'.westai Ji Rm i K.iy '"'vrpany -

- Trackage Kiglit.s Qy. r Missouri " z - , : \ • i i- Pciilroac Co.Tp.-.ny --

j u u j Cir.y to s- . 1-juis T - a c k . ^ q t - .;j.j.''3J::cs '."OTir^- • r .-' i ; > n ,

i . C . C . r:r.anrr- OM.jk-t No. "50,000 (SuO No. I n ) , u

rjcceinijHi. _y, " Q i 5 7 ) , the Denver F<ic Grande W^sl ^rr. Railroad

Cc.Tpany f w U K U W " ) r ---qje^r ^ii the IC'J reject a Ic.'Mc:- fuir thy

Union rac-..fi.j M L s ^ o - r i P a c i r i r : ( "UL- /Mr" ) which it .ught "to

•.xureu' rt-r t<ain nisrakos" iri uh r j DRGM's c^f-ly tc a pe t j r io i :

to re-open. Jhe DRGW diuuea -hat tne U?/M? fi l ing '^^s

jn L^LpPimif lHib _e reply LJ a . ' ^ f i ly ' i rd^r the I . C . C . ' y rulea

el p^arr:, -ft. Ti.e ;WGW s !=>! - . i n . f l j doo ,i r - ^ j . l y : -• c:.e " J P ^ ' K E ' d

• irqiim^nts in r h i - i ' - ; i ' i - i . the Octrjf i .sp i i.-n d< -.-<.-;;• eJ the UW^P 's

n'ir.g. 1'he I . C . C . li'.ld DRGW correct i:. cnaraczerizing Lhe

U b > / M P t i l ir .q as a reply to a : < p i y . Roth the r ip /Mr ' pleading

and the CRGtV ' s reply wdie s t r i ^kc -n .

P i v j v i o u r i l y, ir Missouri i' g_j j f i r FUilr-^d C.;nrpa-ij, j.-id

C o n s o l i d a t d ciJ Corpoir i l lo:i Joir t f et i : i en _^cr

ijJcr -- Rprrvjnry j£ T r a r : spf. r r n - 1 ..-j j__ Chd i: rje 5 ,

r . ' J .C . Docket Ho. ' jOlJ? , Served November 9, l O S " 7 } , the

iH '"ity Jou ther r i k j i l w ^ y Conpar.y (".^Cs5"j l i led fl

rrnt 10:: r-0



( " M P " > dnU C u n r j i l ' n joint p e t L L i o n f^ a

^-iy urJn*-. Ml- a:~,a ^ w n r j ' , ; implied co M.« - - ru - . - lv r , to

u^bii i ibb. K<~:.f) then filed ^ mot ion to s^rikts pel 1 r* nn^r? '

reply, d:id yp nr.d Lcnrai l -hen mpl t t»d to tr.au ::iol loi. The

L'oinmisK-i ,ir iuloJ r.ha4- K C S ' L . :i.uLior. ro r;* r LX.S wauS i r. .-•[! . i .• .•ice

a r-eply Lo a rop1 y ana net -_o b«, con.-i idftrfi- ' l . '"'he Cui:uri-s.sLrjn

r u l e d , '.r, pdiC,

4^ CKR " 10-i . 1.1 io1. , .1 rtpj.y LO 3 rc-.plv
j uS nnt pern!:,: •=••.!. Our r p q u l a t i c n c fo1- i-^^ f i l ing
of cLsrt(i . : ;qH r i re r><=-. qr.ed LO provide nn
oppor tun lLy f^r part ies to pr^s^r.t t h e i r
arqiiT-er.t^, L>.;'V. LL> ^nd :.f.e pr»sei iLaLlur . in an
ordsily ."...'.<-i lor. su L l i . j L po r r i e s di'_: i u:
porpsn^ l lv f i l i t i q uioidirgp. Moi-^cvet-, in it,s
motijii Lo utr. ' ike, KCG . s - m p ' y resvat .es ^i-rcuments
previously made, and otricrwirr replies co
p^L Lt. i orsora' i c p l y . Jr idJdey r.c a i aunpncv
s jppor- . in j ^ rr-;-Lii_Ti to :.^ r L kc .

Goptembtjr 18t.h reply con:-1 _cur .es *n unauLhor-. zed p r c v i i b l t e d

se-und r e p l y -jr.dL-i ^9 C . F . R . 11^4.". 3 (:• ' . ^:iu s'r.ou'd

ar.-iorriir.'j! y be s~ri .• ; ' .<r - i i nr c ^ h n r w i s e d l j r egaidvd by t~ ••«•--

Board.



BRCCKIJAVZN HAS - M L E D TO DCMONWI HA"*, 000D CAUHI ~>':R I Hf1

nOr.Pi: MLDMNG A 3ECOND K K P L Y

iiu/on

permission -.1 f l i c j jecord ronly- whicn "t : •-. ioi .-- l_:ie

ycptomber ' ^ 1 l ' s - i l j in iaaloi : m'<nn nr s^ovcir.ci -^ quuii u u^e

. s u f f i c i e n t <o overcome t.he oxprcos prohibition f t ^9 C . F . R .

11C4.13(O. Ir. a roofnr1-<-> 011 pagu cue jf L^ .^ September l ^ r h

suhrn i j>.si on, BrcoknHver. aistlr.guishe.s i no [-ir.ccc-dural

arquir.t-r.t s .3^t fc r tn ^n i .« Seple:nber 3 r a reply rrr.Ti th-

substanL' .vc .j^aneii: s se~ f.-.^t-; :.n irs ::op7ST.ter 1H1""'1 t op .y .

Bco«khavc-r. ' c ovp lana t icn J a b^"ide zhe p o i i n . "'.bi.ct^ Bonrr i

permission anri - t j r qood cause, no p^r ty is t - r i - i t i ed to f i l e

fl p^cn^ntocl pludcing, motior. or other uoc-iuti.1... f j pp , ^jjjj.,

4 9 C . F . R . L 1 0 4 . I : .

A J l o w i r i q l)roo'<r.aven rj bi L'urr-dte i'cs repj.i' 'I%.H. Id .^enci

a s i r j n r i l •. j ur'dCT.j r.icner 3 ivoiywhere 'r.at Lh-r Jodio n-;w

nt enancc3 ' I f 1 pr . ic : . ' •« :« , ' j on t r iny precedent

ing. Koiecver, were l:he Boord to allow

3rook.:o'.'(.•::' K r.oriond r^plv, logic and fr.rd.imontni ±<airr.3ss

Shoulri l.l CM opeidte to ^ - * n r r l H .^ Rail the o x - > | i . » r n : i i l .y to

7



nd Lu Brof ik 'nnv^r ' s seci-nj, pledging w'r'i -- s

p l e a d i n g of its cwn . Ajjd so on nncl ?o f--« — I-., *J -L-jfl.-ii

^^ the toj eJuii ig ill jn t rar^s , no-. y:ily

Pot. • i ' H I P ! be greaLLy pie j u i i ' < • ( > 1 by the bo^id -•-. n J - J^ r : ] y

reverslr.g it? V'-q-s-f, L led prac;-i.itj ->" linitir.a partis* to

>j 3 ingle submisbi-ji i dL oach stage of t ho pr.-,.-oeding, b--

r.he Boar'- woj '1 a l w u hp t sc iwiy perT.ittir.g hcrctcfors

uii Author : rrd and puhicj^ted -nil T i plo, seqnented, d::u b'-

furcjLcii f i l ings wh^r.ovpr, :ur qxar.pl-s, "[A p . - j r t ry j dcc.-,r't

w-ar.u ILS -i i^erim silfir.re to be i nn f . r p rp r °d as consent; I .]"

By it.-s ruling herein, the 3oaid should

disco. .r-^qe r .u l t Jp ' e rrjplios :j:'-f'irn the

proliferates .



Fcr tl if: H J J O V O -.'Cated reasons ai.-l b.isud upon, trie above

cir:c5d points and • i i i t nor iLi- j - j , ?etit ioripr 'J y Ru i_

r.'-jrriftr , i L I f .u i requests t'np -nj . in .J i-criJce c r - / t l n - r w i . - i f

n i r s r e c j f l r ^ : Biookliaven' s HH::r.eT>hPr 13""' r s u h m i s?i:>n as <*i.

iji. ,iir.horircd and p r o h i h i ' e . J HHL-U:.UI ioply.

B13.3 p?3 cr fu 1 1 y s ubmi 11 e d,

Tin
fohn D. Hefner, ?LL^
1700 K StieoL, W . W . - r.u
"/Jrf s h i n y 1. 0:1, C . C . 20006

J 296- '-1334

H. M. SavJqe, Et:q.
. i ' I U K St r ee r , N . w . -:;i; [to

Wa- 'h inotcn , U . C . 2 JO" ft
:?C.?; ? 96-3 ^ 35

Attorneys for fotit ioner
U /•> Kdi 1 ?

bated: Sppi-^mb^r 23, 2 C C 3


