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“Because the commuter service provided by Metra is exclusively 
intrastate, Metra does not believe that either the Interstate Com-
merce Act or the decertification of the State of Illinois subjects 
Metra to the Commission’s jurisdiction.”   

 
Metra, Dec. 14, 19941 

The petition for terminal access by the Commuter Rail Division of the Regional 

Transportation Authority d/b/a Metra (herein “Metra”) suffers a fatal jurisdictional 

defect.  To be eligible, Metra must demonstrate that it meets the pre-ICCTA require-

ments for jurisdiction over commuter rail operations.  Yet pre-ICCTA, Metra 

repeatedly advised the Interstate Commerce Commission (“ICC”) that it was not a 

carrier subject to the ICC’s jurisdiction.  When seeking to avoid federal approvals to 

lease a rail line, Metra stated that “Metra is not a carrier providing transportation 

 
1 Petition for Exemption at 1 n.1, Commuter Rail Div. of the Reg’l Transp. Auth. of Ne. Ill. 
(d/b/a METRA)—Exemption—Tariff Filing Requirements, Docket No. 41506 (filed Dec. 14, 
1994) (attached as Exhibit A).  
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subject to the [ICC]’s jurisdiction under 49 U.S.C. § 10501.”2  When seeking to avoid 

federal requirements relating to tariff filing, Metra similarly argued that its services 

were “exclusively intrastate” and not subject to the ICC’s jurisdiction.3  Now, seeking 

to use regulatory relief for its benefit, Metra claims it meets the pre-ICCTA jurisdic-

tional requirements.  

Metra does not satisfy the jurisdictional requirements.  As discussed below, 

the “essential character” of Metra’s commuter rail service is plainly intrastate in na-

ture.  That is precisely why the state of Illinois had the authority to regulate Metra’s 

rates—under an ICC certified program—for years leading up to the passage of IC-

CTA.  A de minimis amount of interstate transportation does not defeat the 

“inherently local” intrastate nature of the transportation.  The 0.01% of Metra pas-

sengers that traverse to Kenosha, Wis., is plainly de minimis and does not transform 

the “essential character” of Metra’s overwhelmingly intrastate commuter passenger 

operations.  And Metra acknowledges it has no joint ticketing arrangement with 

Amtrak.   

But even if the Board were to conclude that this de minimis activity to Kenosha 

somehow fundamentally alters the “essential character” of the transportation over 

the UP-North line, the Board’s jurisdiction over transportation on the UP-North line 

would not extend to the wholly separate movements over the UP-Northwest and UP-

 
2 Brief at 12, Commuter Rail Div. of the Reg’l Transp. Auth. Of Ne. Ill., d/b/a METRA—
Acquisition—Line of Norfolk & W. Transp. Co., Docket No. FD 32279 (filed Dec. 21, 1995) 
(attached as Exhibit B).  
3 Supra note 1.  
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West lines, which are plainly intrastate.  Nor can the lack of state certification give 

the Board jurisdiction over these intrastate movements, as Metra suggests.  The 1994 

decertification of Illinois’s rate program is irrelevant, as pre-ICCTA precedent makes 

clear that a lack of certification does not bring activity unrelated to ratemaking under 

the agency’s jurisdiction.  Decertification never gave the ICC jurisdiction over intra-

state passenger facilities, operations, and transportation, including specifically 

jurisdiction over trackage rights like those Metra seeks here.   

Accordingly, Union Pacific Railroad Company (herein “Union Pacific”) urges 

the Board to dismiss Metra’s application for lack of jurisdiction.4  Dismissal of this 

case will not leave the citizens of Chicagoland stranded.  As reiterated to Metra in a 

letter dated May 21, 2025, Union Pacific “will not be stopping service to the millions 

of people who use Metra daily.”5  Rather, dismissal of Metra’s application—which is 

compelled by the governing pre-ICCTA jurisdictional principles—would simply re-

quire Metra to reengage in commercial discussions to resolve the lingering dispute 

over the access fee, rather than to hope for regulatory relief the agency lacks the 

authority to provide. 

 
4 49 C.F.R. § 1111.6 (“A motion to dismiss can be filed at anytime during a proceeding.”). 
5 Letter from Union Pacific CEO Jim Vena to Metra CEO Jim Derwinski (May 21, 2025) 
(attached as Exhibit C).  
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I. The Board lacks jurisdiction over this proceeding because Metra does 
not meet the pre-ICCTA standards for jurisdiction. 

A. The pre-ICCTA test for jurisdiction over commuter rail opera-
tions demands a showing of interstate transportation.  

With the passage of ICCTA, Congress severely restricted the Board’s jurisdic-

tion over “public transportation provided by a local government authority”—the kind 

of transportation that Metra provides.  The Board’s jurisdiction is limited to only two 

types of proceedings: those under “sections 11102 and 11103,” and even then only 

with respect to “transportation provided by a local governmental authority . . . [that] 

meets all of the standards and requirements for being a rail carrier providing trans-

portation subject to the jurisdiction of the Interstate Commerce Commission that 

were in effect immediately before January 1, 1996.”  49 U.S.C. § 10501(c)(3)(B).  In 

other words, if the ICC had jurisdiction under the former 49 U.S.C. § 11103 to order 

joint use of terminal facilities with respect to such transportation, then so too does 

the Board.  If not, then the Board does not.   

The jurisdiction the ICC exercised under the former 49 U.S.C. § 11103 was a 

particular instance of the general jurisdiction it exercised over interstate transporta-

tion pursuant to the former 49 U.S.C. § 10501.  Prior to ICCTA’s enactment, that 

section read in relevant part: 

 (a) Subject to this chapter and other law, the Interstate 
Commerce Commission has jurisdiction over transporta-
tion— 
  (1) by rail carrier, [or certain other methods of car-
riage]; and  
   
  (2) to the extent . . . [that] the transportation is in 
the United States and is between a place in— 
   (A) a State and a place in another State; 
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   (B) the District of Columbia and another place in 
the District of Columbia; 

   (C) a State and a place in a territory or possession 
of the United States; 

   (D) a territory or possession of the United States 
and a place in another such territory or possession; 

   (E) a territory or possession of the United States 
and another place in the same territory or posses-
sion; 

   (F) the United States and another place in the 
United States through a foreign country; or 

   (G) the United States and a place in a foreign 
country. 

(b) The Commission does not have jurisdiction under sub-
section (a) of this section over— 
  
 (1) the transportation of passengers . . . entirely in a 

State (other than the District of Columbia) and not 
transported between a place in the United States and a 
place in a foreign country except as otherwise provided 
in this subtitle; . . . . 

49 U.S.C. § 10501 (1994). 

Under pre-ICCTA precedent, ICC jurisdiction over rail transportation turned 

on whether the transportation was intrastate or interstate in nature.  See, e.g., S. Pac. 

Transp. Co.—Aban. Exemption—L.A. Cnty., CA, 9 I.C.C.2d 385, 391–92 (1993) (find-

ing commuter operations not subject to the Interstate Commerce Act because the 

transportation was intrastate and no interstate passengers were moving under com-

mon arrangements with connecting carriers); Napa Valley Wine Train, Inc.—Pet. for 

Declaratory Order, 7 I.C.C.2d 954, 964–65 (1991) (finding passenger operations not 

subject to the Interstate Commerce Act for similar reasons); Magner-O’Hara Scenic 

Ry. v. ICC, 692 F.2d 441, 444 (6th Cir. 1982) (affirming ICC decision that passenger 

operations were “purely intrastate in nature”). 
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There was one circumstance where the ICC had limited authority—but only 

over ratemaking, tariffs, and related activities.  Under former 49 U.S.C. 

§ 11501(b)(4)(B), “intrastate transportation provided by a rail carrier in a State which 

may not exercise jurisdiction over an intrastate rate, classification, rule, or practice 

of that carrier due to a denial of certification under this subsection shall be deemed 

to be transportation subject to the jurisdiction of the Commission under Subchapter 

I ***.”  As the ICC stated in Southern Pacific, “the lack of certification allows [us] to 

regulate only intrastate ratemaking and related activities.”  9 I.C.C.2d at 392 (citing 

Napa Valley, 7 I.C.C.2d at 958–60).  The ICC stated that § 11501(b)(4)(B) does not 

bring activity unrelated to ratemaking—including specifically the “acquisition of 

trackage rights”— under its jurisdiction.  Id. 

B. The essential character of Metra’s operations is local and intra-
state.  

The touchstone test for whether transportation is interstate or intrastate de-

pends upon the nature or “essential character” of the movement.  See, e.g., Atl. Coast 

Line R.R. v. Standard Oil Co. of Ky., 275 U.S. 257, 268 (1927); Balt. & Ohio S.W. R.R. 

v. Settle, 260 U.S. 166, 170–71 (1922); see also Pa. RR. v. Clark Bros. Coal Mining 

Co., 238 U.S. 456, 468 (1915) (“[T]he jurisdiction of the Commission is determined by 

the essential character of the commerce in question.”); Magner-O’Hara, 692 F.2d at 

444–45 (explaining that the ICC “lacks jurisdiction” over activity “purely intrastate 

in nature”).  In assessing the essential character of transportation, context matters—

“the determination of the character of the commerce is a matter of weighing the whole 

group of facts in respect to it.”  Atl. Coast Line, 275 U.S. at 268–69. 
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“[T]raffic on a route may be interstate in character even if the route itself is 

geographically intrastate.” See, e.g., Texas v. United States, 866 F.2d 1546, 1553 (5th 

Cir. 1989).  So too may traffic be intrastate in character even if the route briefly ven-

tures beyond state lines.  See, e.g., Lehigh Valley R.R. v. Pennsylvania, 145 U.S. 192, 

204–05 (1892) (holding that “transportation by continuous carriage from points in 

Pennsylvania to other points therein, but passing out of Pennsylvania into another 

state and back again in the course of transportation” was intrastate transportation); 

Interstate Towing Ass’n v. City of Cincinnati, 6 F.3d 1154, 1165 (6th Cir. 1993) (“[J]ust 

because Cincinnati, or any other municipality, happens to be located on a state border 

does not alter th[e] essential character of towing, transforming an otherwise local 

service into ‘interstate motor carriage’ . . . .”).   

Here, Metra emphasizes that its service “consist[s] only of inherently local op-

erations.”6  Of its 243 stations, only one (Kenosha) lies outside Illinois7 and only 0.01% 

of riders travel to Kenosha.8  As described by Metra, its mission is to provide com-

muter rail service that “enhances the economic and environmental health of 

Northeast Illinois.”9  Metra repeatedly describes itself as providing transportation 

only in northeast Illinois.10 

 
6 Metra Opening Statement & Evidence (“Metra Opening”), at 19 (filed May 5, 2025). 
7 See Metra, About Metra, https://metra.com/about-metra (last visited May 19, 2025). 
8 See RTAMS, Metra Ridership by Station – Boarding and Alighting Survey (1979-2018), 
https://www.rtams.org/media/datasets/metra-ridership.   
9 See About Metra, supra note 6. 
10 See, e.g., Amended and Restated Purchase of Service Agreement (Jan. 28, 2010), at 1 (de-
scribing the Commuter Rail Division as “provid[ing] Public Transportation Services by rail 
in the Metropolitan Region in the northeastern area of the State of Illinois.”   
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The UP-West and UP-Northwest lines are located entirely in the state of Illi-

nois.  The UP-West line runs from Elburn, Ill., to the Ogilvie Transportation Center 

in downtown Chicago, and the UP-Northwest line runs from Harvard, Ill., to Ogilvie, 

with all intermediate stops in Illinois.11  The UP-North lines runs from Ogilvie to 

Kenosha, Wis., with all intermediate stops likewise in Illinois.12  Metra contends that 

the mere fact that some “transportation on the UP-N Line [occurs] across the state 

line between Illinois and Wisconsin (Kenosha)” means that the transportation on the 

UP-North line satisfies the pre-ICCTA standards for ICC jurisdiction.13  But if it were 

that simple, there would have been no reason for the Board to state that the issue of 

its jurisdiction under the prior law was “a close question.”14  

A de minimis amount of interstate activity does not transform the essential 

character of otherwise wholly local transportation. See, e.g., Kimball v. Goodyear Tire 

& Rubber Co., 504 F. Supp. 544, 547 (E.D. Tex. 1980) (Goodyear not a carrier trans-

porting property interstate where less than one percent of trips were in interstate 

commerce); Interstate Towing, 6 F.3d at 1163 (in a municipality that spreads over 

state boarders, “even a trip to the grocery store may involve interstate travel, but this 

fact is incidental to the local nature of the activities in question here, and this acci-

dent of geography does not magically transform a local service into ‘interstate 

 
11 See Metra, Lines & Schedules, https://metra.com/schedules (last visited May 19, 2025).   
12  Id. 
13 Metra Opening at 11–12. 
14 Norfolk & W. Ry.—Pet. for Declaratory Order—Lease of Line in Cook & Will Cntys., Il., to 
Commuter Rail Div. of the Reg’l Transp. Auth. Of Ne. Ill., Docket No. FD 32279 (STB served 
Feb. 3, 1999). 
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commerce’”).  De minimis limitations are inherent in any test for essential character, 

including transportation—a de minimis amount of one element necessarily works no 

change on the essential character of the overall composition.  Wisc. Dep’t of Revenue 

v. William Wrigley, Jr., Co., 505 U.S. 214, 231 (1992) (“[T]he venerable maxim de 

minimis non curat lex (‘the law cares not for trifles’) is part of the established back-

ground of legal principles against which all enactments are adopted, and which all 

enactments (absent contrary indication) are deemed to accept.”).   

As a matter of physical geography, the UP-North line may cross the border to 

Wisconsin, but the transportation is nonetheless essentially local and intrastate, with 

25 of the 26 stations located within Illinois.  What’s more, most UP-North trains do 

not actually travel to Kenosha.  On weekdays, just 9 of 36 trains terminate in Ke-

nosha.  The vast majority never actually cross into Wisconsin at all and instead 

terminate in Illinois (Winnetka, Highland Park, or Waukegan).15  The intrastate na-

ture of the transportation is reflected in ridership data as well.  Based on data 

published by the Regional Transportation Authority Mapping and Statistics, only 

0.01% of riders travel to Kenosha, Wis.16  This is true for both the most recent year 

of data (2018) and pre-ICCTA ridership data (1995).  Even if only looking to ridership 

data on the UP-North line alone, only 1% of riders travel to or from Kenosha.17   

 
15 See Metra, Schedule: Union Pacific North Line (May 20, 2024), https://bit.ly/4397AxZ.   
16 See RTAMS, Metra Ridership by Station, supra note 7.   
17 Id.; see also Commuter Rail System Station Boarding/Alighting Count, Summary Results 
Fall 2018, https://metrarail.com/sites/default/files/assets/planning/ridership/2018_sum-
mary_results_report_final.pdf. 
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The transportation takes place overwhelmingly within one state, carries intra-

state passengers almost exclusively, and is run by an arm of that state’s government.  

Considering the totality of the facts and circumstances, with due regard for the de 

minimis principle, the essential nature of the transportation is unmistakably local 

and intrastate.  This is no surprise.  As Metra repeatedly states in its opening evi-

dence, “Metra’s operations are inherently local.”18  This “inherently local” character 

gives rise to a natural presumption that such transportation is of an intrastate na-

ture.  Cf. Wilmington Transp. Co. v. R.R. Comm’n of Cal., 236 U.S. 151, 156 (1915) 

(“[The transportation] is precisely of that local character which permits it to be left 

appropriately to the care of the state.”).  Metra similarly concedes that its operations 

are “closed” and “self-contained” with no interchange to other systems.19  Cf. Napa 

Valley, at 960–61 (“The Commission and the courts have handed down a long line of 

decisions defining ‘interstate commerce’ subject to the Interstate Commerce Act and 

distinguishing purely local lines from lines that are connected to and part of the na-

tional rail system.”).  Metra emphasizes that its “self-contained” commuter services 

involve “short distances” and short transit time, shuttling back and forth, and ser-

vices that “do not travel outside on to the surrounding interstate rail network.”20  

Such transportation is “essentially local.”  See Port Richmond & Bergen Point Ferry 

Co. v. Bd. of Chosen Freeholders of Hudson Cnty., 234 U.S. 317, 330–32 (1914) 

 
18 Metra Opening at 18; see also id. at 19, 20. 
19 Metra Opening at 22. 
20 Metra Opening at 19, 20, 22. 



11 

(rejecting the argument that “the mere fact that interstate transportation [was] in-

volved [was] sufficient to defeat the local regulation” and instead held that “a state 

may fix reasonable rates for ferriage from its shore to the shore of another state” 

because such transportation was “for a short distance,” “unrelated to other transpor-

tation,” and “essentially local, requiring regulation according to local conditions.”)   

To the best of Union Pacific’s knowledge, there is no dispositive ICC decision 

on the nature of commuter service on the UP lines immediately prior to ICCTA.  

Metra cites a pre-Staggers 1980 directed service order that was issued in the context 

of the Rock Island’s collapse to support that NIRC was a “rail carrier subject to the 

jurisdiction of the [ICC].”  As the Rock Island was being liquidated, the Regional 

Transportation Authority had petitioned for a “permissive” directed service order 

with respect to the Rock Island’s transportation between Joliet and Chicago.21  That 

order was issued without any analysis of whether it had jurisdiction over such intra-

state transportation, and it does not appear that the issue of jurisdiction was raised. 

Metra also cites Tariff Filing Requirements, Docket No. 41506 (ICC served 

Feb. 24, 1995), in which the ICC imposed tariff filing requirements on Metra.  In that 

decision, the issue of jurisdiction was raised—indeed, Metra specifically argued that 

it was not subject to the ICC’s jurisdiction because it only offered intrastate services.  

The ICC stated that it need not make a decision on whether Metra was an interstate 

or intrastate carrier because of decertification, which vested authority over 

 
21 See Reg’l Transp. Auth.—Directed Service—Chi., Rock Island & Pac. R.R., Debtor (William 
M. Gibbons, Tr.), 360 I.C.C. 777, 779–81 (1980). 
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“intrastate rail rates” with the ICC.22  As explained herein, decertification only af-

fected ratemaking activities, which included tariff filing.  See 9 I.C.C.2d at 392 (citing 

Napa Valley, 7 I.C.C.2d at 965–60).  Union Pacific also notes that reconsideration of 

that decision was sought but never ultimately decided because the Board dismissed 

the entire case due to the passage of ICCTA.23   

The Tariff Filing decision cuts in favor of a lack of jurisdiction of the commuter 

rail transportation.  The fact that Illinois had authority to regulate Metra’s rates and 

tariffs is because they were in fact local and intrastate.  Moreover, there are other 

indications that the ICC and the Illinois Commerce Commission treated commuter 

service around Chicago as inherently local.  For example, in Chicago, Milwaukee, St. 

Paul & Pacific Railroad v. Illinois (Milwaukee Road), 355 U.S. 300 (1958), the ICC 

fixed “intrastate passenger fares for the Milwaukee Road’s Chicago suburban com-

muter service” under Section 13(4) of the Interstate Commerce Act.  Id. at 301–02.  

As described by the Court, the commuter service at issue included transportation go-

ing from Chicago to Elgin, Ill., and transportation going “from Chicago to Walworth, 

Wisconsin; however, 62 of the 74 route miles in that direction, and 24 of the 26 station 

stops, [we]re located with Illinois.”  Id. at 303.  Section 13(4) was a special authority 

to prescribe rates for intrastate transportation, but only if the ICC found that the 

existing rates “cause[d] . . . undue, unreasonable, or unjust discrimination against 

 
22 Commuter Rail Div.—Exemption—Tariff Filing Requirements, Docket No. 41506 (ICC 
served Feb. 24, 1995). 
23 Commuter Rail Div.—Exemption—Tariff Filing Requirements, Docket No. 41506 (STB 
served March 29, 1996).   
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interstate or foreign commerce.”  Transportation Act of 1920, Pub. L. No. 66-152, 

§ 416, 41 Stat. 456, 484.24  In rejecting an argument “that the District Court erred in 

setting aside so much of the ICC order as authorized an increase in the interstate 

fares to the two Wisconsin points,” the Court explained that “[the interstate] rates 

[we]re so interwoven with and so closely bound to the intrastate rates that a proper 

disposition of this case reasonably require[d] that the Commission reconsider them 

as part of its reconsideration of the entire Chicago suburban commuter service.”  Mil-

waukee Road, 355 U.S. at 311–12.  Those same lines of the Milwaukee Road were 

later at issue before the Illinois Commerce Commission, which had entered an order 

investigating passenger fares on the Milwaukee Road’s two commuter lines with no 

indication that the Commission excluded the portion to Walworth, Wisconsin from its 

order.  See Ill. Com. Comm’n v. Chicago, Milwaukee, St. Paul & Pac. R.R., No. 81-

0449, 1982 WL 915151 (Ill. C.C. Nov. 18, 1982). 

Metra also points to “proximity to Amtrak,”25 but Metra has no joint ticketing 

agreement with Amtrak or any other interstate passenger carrier that can transform 

the nature of the transportation on any of the UP lines to interstate.  The ICC held 

that it could have jurisdiction “over intrastate operations by interstate carriers when 

those operations are sufficiently linked to, and part of, the interstate system.”  Napa 

 
24 As the Court explained in a previous case, “Section 13(4) does not relate to the Commis-
sion’s power to regulate interstate transportation as such. . . . Intra-state transportation is 
primarily the concern of the state.  The power of the Interstate Commerce Commission with 
reference to such intra-state rates is dominant only so far as necessary to alter rates which 
injuriously affect interstate transportation.”  North Carolina v. United States, 325 U.S. 507, 
510–11 (1945). 
25 Metra Opening at 12.  
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Valley, 7 I.C.C.2d at 960.  Under ICC precedent, a through-ticketing arrangement 

with Amtrak could provide the ICC with jurisdiction over passenger service.  Id.; 

Cape Cod & Hyannis R.R.—Exemption Subtitle IV, Docket No. 31229 (ICC served 

Mar. 25, 1988).  Here, the services Metra provides are commuter rail services and, as 

the Board has explained, even interconnectivity with Amtrak would “not give the 

Board jurisdiction over all of these statutorily excepted mass transit operations.”  

N.J. Ass’n of R.R. Passengers & Nat’l Ass’n of R.R. Passengers—Petition for Declara-

tory Order—Princeton Branch, Docket No. FD 35745, at 5–6 (STB served July 25, 

2014).  In any event, Metra concedes that it has no joint ticket arrangement with 

Amtrak.26  Nor has Metra provided a record that would demonstrate the movement 

of passengers in interstate commerce—rather, Metra asks the Board to use its “im-

agination” to think that some passengers use the UP lines to get to and from 

Amtrak.27  That is not sufficient.  Cf. Napa Valley, 7 I.C.C.2d at 964 (noting no demon-

stration of “any significant number” of passengers that would actually be moving in 

interstate commerce, thereby suggesting that a very small percentage would not be 

sufficient to confer jurisdiction).  Finally, even if some “minuscule portion” of riders 

do use the UP lines to access Amtrak, that does not change the nature of Metra’s 

commuter operations—which Metra itself describes as “inherently local.”  Cf. Napa 

Valley, 7 I.C.C.2d at 965 (noting that the train’s “actual operations and marketing” 

are more “local” than for through movements).   

 
26 Metra Opening at 15 n.8. 
27 Id. 
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Metra also points to the fact that its commuter services occur on freight lines 

that are part of the interstate network, but that is not at all relevant to whether the 

“transportation provided by a local governmental authority” (here Metra) is inter-

state or intrastate.  Board precedent firmly rejects the notion that local passenger 

service becomes interstate in nature purely because it happens to occur on interstate 

freight lines.  See Magner-O’Hara, 692 F.3d at 444 (affirming ICC decision that pro-

posed passenger transportation was intrastate in nature despite argument that it 

would be inextricably intertwined with interstate commerce through the use of tracks 

owned by interstate freight carriers); see also N.J. Ass’n of R.R. Passengers, Docket 

No. FD 35745, at 6. 

C. Even if the STB concludes that a de minimis amount of inter-
state activity occurs on the UP-North line, it still lacks 
jurisdiction to order relief on UP-West and UP-Northwest. 

Even if the essential character of Metra’s commuter services over the UP-

North line are interstate in nature rather than intrastate, that transportation cannot 

be used as a jurisdictional hook for transportation on other commuter lines. 

The Board’s jurisdiction is defined in terms of the transportation, see, e.g., 

§ 10501(a)(2), § 10501(c)(3)(B), and the agency has historically looked to the character 

of the transportation.  See, e.g., Int’l Bhd. Of Teamsters v. ICC, 921 F.2d 904, 907 (9th 

Cir. 1990) (addressing the “characterization of transportation between two points” 

and upholding ICC determination that the transportation was interstate commerce); 

see also Pa. R.R. Discontinuance of Passenger Serv. Between Philadelphia, Harris-

burg, & Pittsburgh, Pa., 317 I.C.C. 737 (1963) (determining that ICC had jurisdiction 

over transportation between Philadelphia and Harrisburg, but not transportation 
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between Philadelphia and Pittsburgh).  Commuter transportation provided by Metra 

is distinct on each line.  The jurisdictional status under pre-ICCTA standards must 

be determined by the status of the transportation on each individual line.   

Metra appears to acknowledge that there must be separate jurisdictional bases 

for each of the three lines.  For the UP-North line, Metra argues that the “transpor-

tation on the UP-N Line across the state line between Illinois and Wisconsin 

(Kenosha) is . . . eligible for trackage rights.”28  For the other lines, which both termi-

nate in Illinois, Metra relies on the decertification of the Illinois program in 1994 to 

contend that “the exclusion from ICC jurisdiction would not apply to negate ICC reg-

ulation of Metra’s intrastate transportation at the time of ICCTA.”29  

The certification provisions at § 11501(b)(4)(B) are unavailing.30  That provi-

sion gave the ICC limited jurisdiction over intrastate rates due to a denial of 

certification, but it was well established before the passage of ICCTA that former 

§ 11501(b)(4)(B) did not bring intrastate transportation, facilities, leases, or trackage 

rights within the jurisdiction of the ICC.  See S. Pac. Transp., 9 I.C.C.2d at 391–92 

(finding no jurisdiction over commuter operations, notwithstanding the absence of a 

certified California program); Napa Valley, 7 I.C.C.2d at 959–60 (holding that the 

lack of state certification does not obviate the interstate vs. intrastate analysis); 

 
28 Metra Opening at 11–12 (emphasis added); see also Application for Terminal Trackage 
Rights at 14 (filed Mar. 7, 2025) (“Accordingly, Metra’s interstate transportation across the 
state line between Illinois and Wisconsin (Kenosha) is eligible for trackage rights.”). 
29 Metra Opening at 14. 
30 Metra’s filing refers at various points to § 10501 when it likely means § 11501.  See, e.g., 
Metra Opening at 12 (referring to “§ 10501(b)(4)(B)”—which did not exist—but quoting from 
the former § 11501(b)(4)). 
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accord North Carolina, 325 U.S. at 510–11 (explaining that ratemaking under Sec-

tion 13(4)—the predecessor of the former § 11501(b)—does not bring that 

transportation within the ICC’s general jurisdiction).  The D.C. Circuit explained the 

role of § 11501 in Illinois Commerce Commission v. I.C.C., 879 F.2d 917 (D.C. Cir. 

1989).  At issue in that case was an ICC decision holding that the Interstate Com-

merce Act preempted all authority of a state agency over abandonment of spur tracks 

lying wholly within the state’s borders.  The ICC argued, in part, that former 

§ 11501(b) outlawed all rail regulation by the states.  After a careful review of the 

entire statutory framework, and the legislative history behind that provision, the 

Court disagreed, holding:  “Everything in [former] Section 11501 that follows subsec-

tion (b)(2) is unquestionably referable solely to ratemaking.”  Id. at 925.  While 

§ 11501(b) spoke “in terms of state exercises over ‘intrastate transportation,’ those 

words must be read in context, which here is emphatically and exclusively ratemak-

ing and related activities” which did not include “trackage abandonment and other 

noneconomic matters.”  Id. at 926.   

Here, Metra seeks trackage rights over Union Pacific.  But following the Illi-

nois Commerce case, the ICC said very plainly that, because the acquisition of 

trackage rights is not related to ratemaking, former “§ 11501(b)(4)(B) does not bring 

it under our jurisdiction.” S. Pac. Transp., 9 I.C.C.2d at 392.  The past decertification 

of the state rate program is therefore irrelevant to the question of whether the ICC 

would have had jurisdiction to grant terminal trackage rights to Metra under pre-

ICCTA standards.  That question is governed entirely by former 49 U.S.C. 
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§ 10501(a)(2) and the intrastate versus interstate nature of the commuter rail trans-

portation at issue.  

Further, Metra’s reliance on the former decertification provisions to give broad 

authority over commuter railroads  is in conflict with the current statute’s plain text.  

Metra attempts to leverage the present and past tenses in making its various juris-

dictional arguments.31  With respect to decertification, Metra argues that the ICC 

“had jurisdiction over Illinois intrastate rail transportation.”32   

But reading § 10501(c)(3)(B) to reference past facts as a grandfathering provi-

sion is inconsistent with its plain text and contravenes Congressional instructions on 

how to interpret statutes.  For the Board to have jurisdiction over transportation pro-

vided by a local government authority for purposes of § 11102 and § 11103, it is 

required that the Board find that such transportation “meets”—present tense—the 

jurisdictional prerequisites that “were in effect”—past tense—prior to the ICCTA.  

49 U.S.C. § 10501(c)(3)(B) (emphasis added).  The plain text requires that present 

facts be measured against past standards.  Because the entire certification program 

was discontinued by the ICCTA, there is not a single state in the country that is 

presently forbidden from “exercis[ing] jurisdiction over an intrastate rate, classifica-

tion, rule, or practice of [a rail] carrier [providing intrastate transportation] due to a 

denial of certification under [the former § 11501(b)].”  49 U.S.C. § 11501(b)(4)(B) 

 
31 Compare Metra Opening at 11–12 (transportation on the UP-North line “is ‘between a State 
and a place in another State’ and [therefore] eligible for trackage rights”) (emphasis added) 
versus id. at 11 ( “if the transportation was ‘subject to the [ICC’s] jurisdiction’ as that juris-
diction was ‘in effect’ on December 31, 1995”) (emphasis added).  
32 Metra Opening at 13.  
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(1994) (emphasis added).  Those agency-approved programs no longer exist, and 

Metra is thus faced with an absurd result: because no state is currently certified un-

der the former § 11501, every intrastate commuter railroad operation in America 

would be eligible to seek terminal access relief under Metra’s theory.  Such a reading 

would create inherent conflict—it is simply not credible to believe that Congress, in 

limiting such relief only to those commuter rail operations that meet certain require-

ments, would have made said restrictions immediately ineffective.  As “a special and 

limited grant of jurisdiction,” the Board’s authority under § 10501(c)(3)(B) “must be 

strictly construed.” Schatte v. Int’l All. of Theatrical Stage Emp., 84 F. Supp. 669, 673 

(S.D. Cal. 1949), aff’d, 182 F.2d 158 (9th Cir. 1950). 

Accordingly, the Board’s assessment must turn on the intrastate versus inter-

state nature of the commuter rail transportation for each line. Even if the Board 

concludes that the “essential character” of the UP-North line is interstate in nature—

which Union Pacific contends it is not—the Board must dismiss the request for ter-

minal trackage rights over the UP-West and UP-Northwest lines, as Metra’s 

transportation over those lines is unquestionably intrastate in nature and former 

“§ 11501(b)(4)(B) does not bring it under [the STB’s] jurisdiction.” See S. Pac. Transp., 

9 I.C.C.2d at 392. 

CONCLUSION 

For the reasons set above, the Board should dismiss this proceeding for lack of 

jurisdiction.   
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  /s/ Raymond A. Atkins    
Christina B. Conlin 
James B. Boles 
Tonya W. Conley 
UNION PACIFIC RAILROAD COMPANY 
1400 Douglas Street 
Omaha, NE 68179 
 
 

Raymond A. Atkins 
Allison C. Davis 
Marc A. Korman 
Stephen S. Laudone 
David H. Kinnaird 
SIDLEY AUSTIN LLP 
1501 K Street, NW 
Washington, DC 20005 
(202) 736-8000 
ratkins@sidley.com 
 
 

Attorneys for Union Pacific  
Railroad Company 

 
Dated: May 23, 2025 
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CERTIFICATE OF SERVICE 

I hereby certify that, on this 23rd day of May 2025, the foregoing Motion to 

Dismiss was served by first-class mail or more expeditious means on all parties of 

record in this proceeding. 

           /s/ Stephen S. Laudone 
Stephen S. Laudone 
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Petition for Exemption, Commuter Rail Div. of the Reg’l Transp. Auth. 

of Ne. Ill. (d/b/a METRA)—Exemption—Tariff Filing Requirements, 

Docket No. 41506 (filed Dec. 14, 1994) 
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Brief, Commuter Rail Div. of the Reg’l Transp. Auth. Of Ne. Ill., d/b/a 

METRA—Acquisition—Line of Norfolk & W. Transp. Co., Docket No. 

FD 32279 (filed Dec. 21, 1995) 
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BY HAND DELIVERY 

The Honorable Vernon William 
S cretary 

December 20. 1995 

Inter tat Commerce Commission 
Room 2215 
12th and Constitution Avenue. .W. 
Washington. D.C. 20423 

ENTERED 
Off ice of the Secretary 

DEC 2 i 1995 
r,;,Partof 
~ Public Record 

Re: Commuter Rail Division of the Regional Transponation Authortty of 
Northeast Illinois. d/bla METRA - Acquisition - Line Of Norfolk And 
We tern Transportation Company In Cook And Will Countie . Illinois: 
EC a.nee Docket No, 32279 • 

Dear Secretary Wilh..'UDs: 

On behalf o.f th ommuter Rail Divi ion of th Regional Transponation 
uthonty of onhec:1:St Illinois ("METRA"). please find enclosed the on ina1 and ten ( 10) 

copie of its Biief for filing in the above-referenc d action. Pl ase dat tamp the 
enclo ed copy of this biief and return it to our mes enger. Thank you for your prompt 
ttention to thi matter. 

Enclosw·e 
cc: All partie of record 
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Before The 
INTERSTATE COMMERCE COMMISSION 

Washington, D.C. 

Finance Docket No. 32279 

Commu er Rail Division Of The 
Regional Transportation Authority 

Of Northeast Illinois 
•· Acquisition •· 

Line Of Norfolk And Western Transportation Com!'any 
In Cook And Will Counties, Illinois 

BRIEFOFTBE 
COMMUTER RAIL DIVISION OF THE 

REGIONAL TRANSPORTATION AUTHORITY OF NORTHEM..'t...lLL.INQIS 

-~ h Commuter Rail Division of the Regional Transportation Authority of 

orth~ast Ulinois d/b/a METRA ("METRA ") hereby submits its bri ef on the is.sues raised 

b: the Interstate Commerce CommJs.sion (the "Commission") fn fts nouc served 

November 20. 1995: (1) whether METRA is an intrastate or interstate carrier; and (2) 

if it is an interstate carrier, whether 49 U.S.C. § 11343(a)(6) applies to the agreement 

between METRA and the Norfolk and Western Transportation Company ("N&W"). 1 

METRA submits that its status does n.Jt by itself detemune whether the 

Commission has Jurisdiction over the lease transaction between METRA and N&W. 

1 The notice was is.sued in accordance with the remand order is.sued by the Court 
of Appeals for the Distrlct of Columbia Circuit (the "D.C. Circuit ·1 on April 25, 
1995. See Untted Transporto1:ion Union - Illtnots LegtslatWe Board u. Interstate 
Commerce Com.mtsston, 52 F.3d 1074 (DC. Cir. 1995). 



Regardless of whether METRA ls or ts not providing transportation subject to the 

jurisdiction of the Commission, the Commission was correct in its earlier finding that 

it does not havejuiisdiction over the Joint Line Agreement between METRA and N&W 

because the agreement·· by virtue of N&W's retention oft ts common carrier obligations 

and a permanent and unconditional easement on the line to permit the exercise of those 

obligations •• does not implicate transportation concerns over which the Commission 

has Jurisdiction u..,der the Interstate Commerce Act. Even if, however, the Commission 

were to decide that it must make a determination as to METRA's status, METRA 

submits that it is not a carrier providing interstate transportation subject to the 

Commission's Jurisdiction under 49 U.S.C. § 10501 because it provides no 

transportation ou ide of the State of Jlllnois. 

I. BACKGROUND 

METRA ts a public corporation formed underthe Illinois Regional Transportation 

Authority Act. 70 I.L.C.S. §§ 3615, ~- (1993), with responsibility for commuter rail 

ervice in the six county Chicago metropolitan area. See Verified Statement of James 

Burcham ("Burcham .S. ") at 1 5, attached hereto as ExhibU A. The METRA system 

compiises 4 75 route miles, with 230 stations. and it generates approximately 76 million 

passengers annually. Id. Service is provided by METP..A itself on certain lines. and by 

freight railroads on certain other lines, pursuant to Purchase of Service Agreements 

"'PSA") with METRA. Id. 

The line at issue ln this case, a ;;;~.9 mile Joint line running from Chicago, Illinois 

to Manhattan, Illinois (the "Jotnt Line") has been operated by N&W since 1979pursuant 

to a PSA with METRA. Id. at 1 6. Prior to that time, and since the early 1970s, the 
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State of Illinois provided the funding for commuter ra1l transportation operated by the 

N&W. Id. The Regional Transportation Authority of Northeast Illinois took over the 

responsibility for such funding in 1974 and executed its first PSA in 1979. Id. In 1993, 

with the expansion of commuter service to southwest Chicago, METRA sought to alter 

the relationship with N&W to allow METRA greater control over the daily operation of 

commuter trains over the Joint Line. ThJs resulted Jn the negotiation of the Joint Line 

Agreement. which is the subject of this proceeding. The Joint Line Agreement 

provides for METRA to lease the Joint Line from N&W, but retains for &W the right 

and obligation to provide for all freight service on the line. Id. at , 7. N&W also retains 

control over all aspects of the operation on the line •· including the right to dispatch 

boL}i freight and passenger service •· except for maintenance, which 'l"till be provided by 

METRA at a higher speed classification than that required for frP!gltt operations. Id. 

On April 2, 1993. N&W filed a petition with the Commi"lSion seeking a 

declaratory order that the Joint Line Agreement with METRA was not subject to the 

Commission's jurisdiction and, consequently, that no approvals wouJd be required prior 

to its consummation. In response to the Comm1ssion's notice of the declaratory order 

request and solicitation of comments thereon by May 3, 1 93, the United 

Transportation Union, Illinois Legi lativ Board ("UTU") filed an opposition to N&W's 

request. UTU's opposition wa premtsed upon the faulty ~.rgument that METRA was 

a canier subject to the Commission's jurisdiction and that the agreement would 

therefore require approval pursuant to 49 U.S.C. § 11343.2 The Commi io reJ ted 

2 UTU also disputed the use of a declaratory order proceeding to resolve the 
jurisdictional que ~uon, an argument wh1cn wa::- also rejected by the Commission in tts 
May 28, 1993 opinion. 
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the UTU's argum nts and approved N&W's reque~t for a declaratory order in a decision 

served May 28, 1993. In that decision, the Commission found that METRA's status was 

irrelevant to the question of jurisdiction. See Finance Docket No. 32279, ~993 ICC 

LEXIS 107, erved May 28, 1993. at •1. The Commission found further that it had no 

jurisdiction over the Joint Line Agreement because N&W wouid be retaining the 

comml ,n carrier obligations and its ability to carry out the obligation would be 

unfettered. Id. at • 8. 3 The Commission relied upon several recent cases creating an 

exception to jurisdiction in purchase and lease cases involving State transit authorities 

when a freight operator retains a permanent, unconditional easement tc perform all 

common carrier freight operations ov r the line (the "State of Maine" exception). Id. at 

After the Commission denied the UTU's Petition to Reopen, the UTU appealed 

the Commission's decision to the D.C. Circuit. The D.C. Circuit found that the 

Commission did not provide amplt support for its decision. United Transportation 

Union -- Illinois Legislatiue Board v. Interstate Commerce Commtsston. 52 F.3d 1074 

(D.C. Cir. 1995). The Court. wh11e accepting application of the State of Maine e eption 

3 This easement was unconditional, according to t'le Commission. even though 
&W would not have the right to make n .. pairs on the Hn, , 7his is because ,~ETRA is 

obligated under the Joint Line Agreement to maintain t. .e track at a h1gher speed 
classification than that required for freight operations. See f\nance Docket No. 32279, 
at •s. 

• See Finance Docket No.32186, Utah Transit Authority - Acquisition Exemption • 
. Line of Uni.on Pacific Ratlroad Co. (not printed), served December 31, 1992, 
reconsideration denied by decision served April 14, 1993: Finance Docket No. 31971, 
South Orient Railroad Co Ltd. - Acquisition and Operation Exemption - Ltne of 
Atchison, Topeka and Sam.a Fe Railway Co. (not printed), served ~,eptember 2, 1992: 
and Finance Dock,~t No. 31847, MaLne DOT :.. Acq. Exemptton. Me. Central R. Co., B 
I.C.C.2d 835 (1991). 
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in 49 U.S.C. § 10901 cases•· where the State transit authority is not a carrier and does 

not become one when the freight carrier r tains common carrier obligations .. was 

unclear as to why the exception would apply in Section 11343 cases. Id. at 1077-78. 

rt therefore remanded the proceeding to the Commission for clari cation. The Court 

also took note of the rationale provided by Commission counsel during oral argument 

that Section 11343(a)(6) could not apply because METRA was not "acquiring" an 

obligation to provide service from N&W. Id. at 1079. According to the Commission. 

the Joint Line Agreement did not provide METRA with the authortty or obligation to 

provide ervice. rather. METRA had already been providing such service and Jointly 

using the line for the past twenty-five years. Id. While taking no position on the validity 

of this rationale, U,e Court noted that the Commission may adopt the rationale on 

remand . Id. 

In accordance with the D.C. Circuit's opinion, the Com.mi ion must now 

articulate a raHonal basis for its decision not to assert jurtsdiction over the Joint Lln~ 

Agreement. To aid its effort, the Commic:sion served a decision on ovember 20, 1995, 

seeking comments on MET~'s status and on whether. if METRA is a carrier. the 

Commission Ji~s jurisdiction over the Agreement under 49 U.S.C. § l 1343(a)(6). As 

shown in Part II.A. below, the Commission need not address the question of METRA's 

status in order to decide whether it has Jurtsdiction over the I greement under Section 

11343. The Commission's May 28, 1993 decision was correct and should be affirmed 

with additional explanation. However. even if the Commission were to decide that it 

must make a determination as to METRA's statu . METRA submits that it is not a 

carrter providini1'. interstate transportation ubject to the Commission's Jurtsdictlon. 

METRA does not provide any tran portatfon out of state. While some of it. lines do 



extend into other states, the passenger operations in those states are provided by other 

carriers in accordance with Purchase of Service Agreements between thosP carrie.s and 

METRA. As such, METRA does not provide transportation subject to the Commission's 

jurt diction under 49 U.S.C. § 10501. 

II. ARGUMENT 

A. Regardlea■ Of METRA'a Statua, The CommlHion Wu Co1:--,ct In 
Concluding That It Did Not Have JuriadlcUon Over The Job .t Line 
Agreement Between METRA And Nll:W 

The Commission was correct in its May 28, 1993 decision that METRA's status 

is irrelevant to the question of whether Jwisdiction, under either Section 10901 or 

Section 11343, attaches to a transaction between a public entity and a freight carrier 

in which the freight carrier's common carrier obligations are not transferred. See 

Finance Docket No. 32279, served May 28, 1993, at •1. The Commission's jurisdiction 

over such transactions does not rest primarily on the jurisdictional status of the parties 

but rather on whether the transaction involves issues affecting the transportation over 

which the Commission has junsdicUon. 

Under 49 U.S.C. § 10501, the Commission has Jurisdiction over transportation 

provided by, among others, rail caniers. See 49 U.S.C. § 1050l(a) ("Subject to this 

chapter and other law, the Interstate Comme::-,,e Commission has Jurisdiction )ver 

transportation -- (1) by rail earlier .. . . ") (emphasis added). The tatute ls clear. It ls 

the transportation and the transportation alone hat is of interest to the Commission. 

The only time that the Commission has a statutory reason to care about transactions 

between earners is when they impact upon transportation -- such as when they affect 

common carrier obligation , competition, acce to transportation ervices or a carrier' 
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aoility to provide service. See, e.g., 49 U.S.C. § 11343 (requiring prior approval of 

consolidation of carriers and transactions involving the purchase. lease or contract to 

operate property and the acquisition of trackage rights. Joint use or Joint ownership of 

a railroad line). All the transacuons specified tn Section 11343 involve a transfer of 

operating rights or extensive ownership or other controlling interests that coula affect 

one part 's ability to fulfill its common carrier obUgations so that the transportation 

over which the Commission has jurisdiction will be impacted. 

Jn transactions between carriers that do not involve issues impacting 

transportation, the Commission does not assert jurisdiction. So for example, the 

Commission would not need to approve under Section 11343 a lease of office space 

from one class I carrier to another even though the transaction involves a le;.LSe between 

two carriers that provide transportation subject to the Commission's jurisdiction. The 

issue involved there, the lease of realty, is of no interest to the Commission because it 

would not affect the rights and obligations of the ,>arties to provide transportation 

services. This has been true fn cases already decided by the Commission. In the past, 

the Commission has refused to assert jurisdiction under Section 11343 in cases where 

no transfer of common carrier obligations take place but where business dcci ton 

necessitate the tran ... fer of certain railroad functions. See. e.g., Simmons u. ICC, 871 

F.2d 702 (7th Cir. 1989) (hanJage agreement did not constitute a grant o trackage 

rights subject to the Commission's Jurt~.diction): Black v. . ~. 837 F.2d 1175 (D.C. Cir. 

1988) (transaction involving the operation of one railroad 's car over a second railroad's 

line to interchange cars did not require Commissie,n approval); American Train 

Dispatchers Ass'n u. ICC, 671 F.2d 580 (D.C. Cir. 1982) (Cammi ion did not assert 

Jurisdiction over the amendment of Joint trackage agreements providing for the trarsfer 
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of dispatching, supervisory and maintenance from one participating carrier to another). 

The common thread running through all of these cases •· even though they involve 

transactions between two carriers otherwise subject to the Commission's jurtsdiction . 

• is that there is no transfer of rights that affect the ability of the parties to fulfill their 

common carrier obligations. 

The Commission has not yet had the opportunity to apply the State of Maine 

exception articulated in Section 10901 cases specifically to transactions falling under 

Section 11343. Yet this does not mean that the rationale applied in those cases does 

not apply under Section 11343. The reason for not asserting jurisdiction over 

transactions where the common carrier obligation i not transferred has nothing to do 

with whether one or two carriers is involved, but ratl1er, as shown above, with whether 

the issue involved are those that impact the transportation over which the Commission 

has jurt dictioi!. This being the case, the Commission should not assert jurtsdictlon 

over any sale or lease transaction, be it under Section 11343 or Section !.0901, where 

common carrier obligations are not transferred. 

Applying these principles to the facts of this case, the Commission was correct 

in finding that it had no jurtsdiction over the lease between METRA and &W because 

&W would retain the common carrier obligation to provide freight service (and N&W 

was granted a sufficiently unconditional and permanent easement to all•iw it to carry 

out that obligation). See Finance Docket No. 32279, served May 28, 1993, at •a. &W 

will retain control over almost every aspect of the operations, including dispatching of 
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both freight and passenger service on the llne. 5 It does not matter whether MET RA is 

or is not a carrier subject to the Commission's jurisdiction or whe her the transaction 

falls under Section 10901 or Section 11343. The fact that no rights are transferred that 

impact &w·s ability to carry out its common carrier obligations means that the 

transaction involves no transportation concern over which the Commission has 

juri diction undereitherSecti~ .1090lorSection 11343. Accordingly, the Commission 

should reaffirm its earlier May 28, 1993 decision and find that it has no jurisdiction 

over the lease transaction between .fETRA and N&W. 

At oral argument before the D.C. Circuit, the Commission articulated a second, 

and equally persuasive, reason to why Jurisdiction should not attach to the leas 

transaction between METRA and N&W. The transaction between METRA and N&W 

can not be ~haractertzed as an acquisition of a joint use pursuant to Section l 1343(a)(6) 

because METRA has already been Jointly u ing the line for the past twenty-five years. 

52 F.3d at 1079. Rather than an acquisition. the transaction involves a continued Jolnt 

use, albeit in a different form than previously. Rather than a PSA which governed the 

parties· relationship along the line from 1979 to 1993, the parties relationship will be 

governed by the Joint Line Ag,. ,: ment, which involves a lease of the line. The Joint 

Line Agreement simply altered the pre-existing relationship between the parties, but 

did not re3u.lt in the transfer, consolidation or acquisition of a trackage right . Joint 

5 
&W will not maintain the track or signals on the line. However, the Commission 

already found that this did not adversely affect N&W' unconditional easement to 
perform its common earner obligations on the line becau e METRA is obligated under 
the Joint Line Agreement to maintain the track at a higher speed classification than 
that required for freight operations. See Finance Docket No. 32279, at •a. Indeed. 
METRA has undertaken significant capital improvements to the track and ignals that 
have facilitated N&W's ability to perform its common carrier obligations and provide 
freight service on the Une. Burcham V.S. at 1 7. 
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ownership or Joint use of the line under Section l l 343(a)(6). This additional reason 

only serves to confirm the conclusion that the Commission has no Jurisdiction over the 

transaction between METRA and N&W, even if the Commission were to find that 

MET'RA were a carrier subject to its Jurisdiction. 

B. Even if METRA'• Statue Wa■ Relevant To The Jurledictional 
Queetion, The CommiHlon Would ,Neverthele•• Be Without 
Juri■dlction Over The Joint Line A&reen1ent Becau■e METRA I• Not 
A Carrier Provid.inC Tran■portation Subject To The CommiHion•• 
Juriedlction Under 49 U.S.C. I 10601 

Under 49 U.S.C. § 10501, the Commission hasjurisdtctlon over a "rail carrier" 

providing transportation "between a place in (A) a State and a place in another State." 

49 U.S.C. §§ 1050l(a)(l), (2)(A). In add 1!,on, section 1050l(b)(l) peciftcally excludes 

from ICC jurisdiction "the tra.i~ portation of passengers . . . entirely in a State." 

METRA's operation fall squarely withJn this exclusion because ft does not provide 

transportation service to passengers outside the State of Illinof . 

METRA's commuter rail system run almost exclusively within the State of 

Illinois. Burcham V S. at 1 3. Only two of its lines e tend beyond the Illinois State 

border. one to South Bend, Indiana and the other to Ken0sha. Wisconsin. Id. However. 

in both of these cases. METRA does not provide the passenger service. Id. 8 In Indiana, 

the orthern Indiana Commuter Transportation District ("NICTD") operates passenger 

8 METRA only operates passen er service on the following lines which are located 
entirely within the State oflllinois: the Rock I land District. the Milwauk Di trict, the 
Metra Electric District, the Heritage Corridor and the South West service. Burcham V.S. 
at 1 4. 
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service and in Wisconsin, Union Pacific Is the operator. Id. 1 Both lCTD and UP 

operate the lines Into Indiana and Wisconsin. respec ively, pursuant to a purchase or 

service agreement ("PSA ") with METRA, which governs passenger operations and 

provides for the funding paid by METRA to these carriers for the operations. Id.• 

Thus, tt ts these other carriers. and not METRA. that provide passenger services outslde 

of llltnois. Under the authority of 49 U.S.C. § 10501, METRA ts not a carrier becau e 

it provides service solely within the State of Illlnots. Accordingly, the Comm1 ion has 

no JwisdicUon over METRA. 

7 
Oiigtnally it was the Chicago & North Western Railroad Company ("C&NW) that 

operated the trains on this line. However, by Virtue of C&NW's 1994 merger into the 
UP. UP is now th operator of the line. 

8 
In both cases. METRA doe not own either the track or the train stations located 

outside of Illinois 1n Indiana or Wtsconstn. Burcham V.S. at 1 4. 
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III. CONCLUSION. 

For all of the reasons stated herein, METRA respectfully requests that the 

Commi ion find that METRA is not a carrier providing transportation subject to the 

Commission' Jurisdiction under 49 U .S.C. § 10501 and reaffinn its decision served May 

'>8, 1993 in this docket flndir.g that the Commission has no Jurisdiction over the lease 

transaction between METRA and N&W. 

D ted: December 20, 1995 
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Respectfully submit•~d. 

~!uA-fSyj~ 
Charles A. Spit k /i 
Alicia M. Serfaty 
HOPKINS & SUTTER 
888 Sixteenth Stre-~t, NW 
w, hing!on, D.C. 20006 
(202) 835-8000 

Counsel for M 
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Before The 
INTERSTATE COMMERCE COMMISSION 

Washington, D.C. 

Finance Docket No. 32279 

Commuter Rail Division Of The 
Regional Transportation Authortty 

Of Nurtheast lllinots 
•· Acquisition --

Line Of Norfolk And Western Transportation Company 
In Cook And Will Counties, Illinois 

VERIFIED STATEMENT OF JAMES BURCHAM 

1. My name i James Burcham and 1 :=tm the Dir ctor of Real Estate and 

C ntract Management for th Commuter Rail Division of the Regional Transportation 

Authortty of Northeast Illinois ("METRA"). I have held this pos1t1on with METRA since 

October, 1982. As Director, I am responsible for managing all of the contracts that 

METRA executes with common carriers relating to the Joint use uf METRA's lines. 

2. I am submitting th1s statement in upport of METRA's position that it is 

not a carrier providing tran portatton subject to the Juri diction of the Interstate 

Commerce Commission. I understand that Jurtsdictlon turns on whether METRA 

provid s transportation services to passengers solely within the State of Illinois (an 

intrastate carrier), or whether it provtd s such ervices outside of the Stat (an 

interstate carrier). Because of the cont.I acts •.hat METRA maintains with other carrier 

to provide services outside of the State ofllllnois, MET RA does not itself operate outside 
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the State of Illinois. It should not, therefore, be considered an interstate carrier subject 

to the Commission's Jurisdiction. 

3. METRA's commuter rail system runs almost exclusively within the State 

of Illinois. Only two of its lines extend beyond the Illinois State border. one to South 

Bend, Indiana and the other to Kenosha. Wisconsin. However. in both of these cases, 

METRA does not provicle the passenger service. In Indiana. the No lhem Indiana 

Commuter Transportation District ("NICTD") operates passenger service and in 

Wisconsin, Union Pacific is the operator. Both NICTD and UP operate the lines into 

Indiana and Wisconsin, respectively, pursuant to a purchase of service agreement 

("PSA ") with METRA, which governs passenger operations and provides for the funding 

paid by METRA to the e carriers for the operations. 

4. METRA only op'!rates passenger service on the following lines which are 

located entirely within the State of Illinois: the Rock Island District, the Milwaukee 

District, the Metra Electric District, the Heritage Corridor and the South West service. 

Likewise, METRA owns only the property on the following lines which are located 

entirely in the State of Illinois: the Rock Island District, the Milwaukee District, the 

Metra Electric District, and approxirn,ately seven miles of track on the South West 

service. METRA does not own either the track or the train stations located outside of 

Illinois in Indiana or Wisconsin. 

5. METRA is a public corporation formed under Illinois state law. with 

responsibility for commuter rail service in the six county Chicago metropolitan area. 

The METRA system comprises 4 75 route mile , with 230 stations. and it generates 

approximately 76 million passengers annually. Service is provided by MFTRA itself on 
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certain lines, and by freight railroads on certain other lines, pursuant to Purchase of 

Service Agreements ("PSA ") with METRA. 

6. The line at issue in this case, a 32.9 mile Joint line running rom Chicago, 

Illinois to Manhattan. Illinois (the "Joint Line") has been operated by &W since 1979 

pursuant to a PSA with METRA. Prior to that time, and since the early H)70s, the State 

""flllinois provided the funding for commuter rail transportation operated by the N&W. 

The Regional Transportation Authority of Northeast Illinois took over the responsibility 

for such funding in 1974 and executed its first PSA in 1979. 

7. In 1993. with the expansion of commuter service to southwest Chlcago, 

METRA sought to alter the relationship v. :th N&W to allow METRA gre2.ter control over 

the dail)' operation of commuter trains over L, Joint Llne. This resulted in the 

negotiation of the Joint Line Agreement which is the ubject of this proceeding. The 

Joint Line Agreement provides for METRA to lease the Joint Line from N&W, but 

retains for N&W the right and nbllgauon to provide for all freight ervice on the line. 

&W also retains control over all aspects of the operation on th line, including the 

right to dispatch both freight and passenger service except for maintenance, which will 

be provided by METRA at a higher speed classification than that required for freight 

operations. In fact, METRA has already undertaken sign111cant capital improvements 

to the track and signals that have facilitated N&W's ability t~ perfonn its common 

carrier obligations and provide freight service on the line. 
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STATS OP ILLINOIS) 
) ss. 

COtnffY OP COO X) 

YIBIPICATIQN 

, JAMES BURCHAM, being duly sworn, deposes and states that 

he has read the foregoing statement, knows the facts asserted 

therein and that the same are true as stAted . 

Subecril>,o and Sworn to before me 
this J.1f1l day of December, 1995 , 

~-----· "OFFICIAL SE.Al.• 

IHAR~ COLEMAN 
N.t.1,y '"blic. s,... flf 1mno1. 
My ~ .. Ion bpi,.. •JJO/N 



CERTIFICATE OF SERVICE 

I, Alicia M. Serfaty, certify that on this 20th day of December, 1995, I caused a 
copy of the foregoing Brief Of The Commuter Rail Dlvision Of The Regional 
Transportation Authority Of Northeast Illinois to be served by first-class U.S. mail, 
po tage prepaid, to all parties of record in this proceeding. 

Dated at Washington, D.C. this 20th day of December, 1995. 
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Exhibit C 

 

Letter from Union Pacific CEO Jim Vena to Metra CEO Jim Derwinski 

(May 21, 2025) 

 

 



 

 UNION PACIFIC RAILROAD 

1400 Douglas Street, 19th Floor 

Omaha, Nebraska 68179 

Jim Vena 

Chief Executive Officer 

Union Pacific 

P 402-544-5858 

E jimvena@up.com 

 
 
May 21, 2025 

 

Jim Derwinski 

CEO and Executive Director 

Metra 

547 W. Jackson Blvd. 

Chicago, IL 60661 

 

Dear Mr. Derwinski:  
 
Thank you for partnering with Union Pacific Railroad for more than 30 years in service of Chicagoland 
commuters. I applaud Metra for embracing the transfer of approximately 800 employees and welcoming 
them to your team. Based on my nearly 50 years of railroading, I expect these changes will allow you to 
optimize your operation and deliver stronger service at a substantially lower expense. I look forward to 
seeing the results.  

We have worked through several hurdles to make this transition smooth and not impact commuters. 
However, one last issue remains – an agreement on the price for Metra to access our network. Union 
Pacific has offered many innovative methods to find a resolution, including arbitration. But after nearly 
six years, we have not come to a reasonable result.   

As I have indicated in several phone conversations with you, we will not be stopping service to the 
millions of people who use Metra daily. I personally saw how important the service is when I lived in 
Chicagoland and used the train to travel downtown.  

Our teams need to work together toward a reasonable conclusion. Union Pacific has the benefit of 
having agreements with several commuter organizations across the nation, and the rate we offered 
Metra is competitive compared to any other service. On July 1, after the current contract extension 
expires, we will be posting the new rates. While we would rather have an agreement in place with 
Metra, after nearly six years, it is time to move forward.  

I welcome the opportunity to discuss should you have any questions.  

 

 

Sincerely, 

        

9 BUILDING AMERICA• 




