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VILLAGE OF GREEN ISLAND
20 Clinton Street
Green Island, New York 12183

January 14, 2008

Hon. Vernon A. Williams
Secretary

Surface Transportation Board
395 E. Street, S.W.

Washington, DC 20423 E
Offico rc>c:eedl|"9s
Re: STB Docket No. AB-156 (Sub — No. 26X) JAN 2 3 2008

Abandonment of Trackage Located in Green Island, New York
Partof
Public Record
Dear Secretary Williams:

I am the Mayor of the Village of Green Island, New York and I am writing to you for the
purpose of making my earlier letter, the letter of Congressman McNulty and the letters of
Rita Graham, Guiseppe and Carol Casale and Scott Siegal, all of which are attached
hereto, a part of the official record and I am enclosing proof of service of all these letters
and attachments on the interested parties in this case.

I would like to take this opportunity to point out that the public health and safety issues
that were litigated between the Village and Freedman were partially resolved by a
stipulated agreement in open court on the record.” Freedman agreed that it would build
an earthen berm 8 to 12-feet-imheight-along-asm W ty rdary
thence along the entire length of 1ts southerly bounda;[y to Cannon Street and then
northerly a minimum of 150 feet along its easterly boundary with an additional length of
berm from that 150 foot point north to its entrance gate. A copy of the entire transcript of
that open court settlement is also attached as part of this filing. The relevant pages are
highlighted, pages 3, 6, 10, 11, and 29. An aerial photo is attached as Exhibit 1 showing
the area where the berm is to be constructed.

I believe that this offer of financial assistance has been made in bad faith for the purpose
of securing the statutory exemption from local zoning and land use restrictions, including
hours of operation, and to evade the clear terms of the settlement. In simplest terms I
believe that when Freedman entered into this settlement it knew or should have known
that it was precluding itself from making an Offer of Financial Assistance at any time in
the future. The construction of this berm eliminates any rail line access to the Freedman
property. In fact I had several conversations with Mr. Dawson of Freedman when
negotiating the settlement that this line would not be reopened. If it was the intent of

Tel (518) 273-2201 i FAX (518) 273-2235
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Hon. Vernon A. Williams
Secretary

Surface Transportation Board
Page Two

January 14, 2008

Freedman to preserve the opportunity to reopen this line it should have been made part of
the open court stipulation of settlement and you can search the transcript and you will
find no such reference. In fact pages 10 and 11 make clear that the berm will run all along
Tibbits Avenue, the southerly boundary of the property and then all the way along
Cannon Street to the Freedman driveway access point on Cannon Street. Freedman can
not deny that it made this agreement in open court.

Also attached are copies of aerial photos showing the Freedman facility and its proximity
to our Village park and residential structures.

I again urge you to reject this offer as not being bona fide, not in the public interest and
not in the best interests of the health, safety and welfare of our children and precluded by
the State court settlement.

Very truly yours,

@bm /} J - /,})c‘ /7 Lﬁﬁ/éy! - /%/(A«

Ellen M. McNulty-Ryan J
Mayor



AFFIDAVIT OF MAILING

STATE OF NEW YORK )
COUNTY OF ALBANY ) SS.:
VILLAGE OF GREEN ISLAND )

I, Anne M. Strizzi being duly sworn, deposes and says, that I am over the age of
eighteen years and reside at 2 Tibbits Avenue, Green Island, NY 12183. That on the 14th
day of January, 2008, I mailed the original letters, aerial photographs and court transcript
copies of which are attached hereto, to all the parties addressed therein by depositing the
same in the post office, located at 137 George Street, Green Island, NY, in a sealed
postpaid wrapper, addressed to each of them respectively at the post office address
therein given.

Keith O’Brien, Esq.

Baker & Miller, PLLC
Attorneys and Counsellors

2401 Pennsylvania Avenue NW
Suite 300

Washington, DC 20037

W. Karl Hansen, Esq.

Leonard Street and Deinard
150 South Fifth Street

Suite 2300

Minneapolis, Minnesota 55402

élzl/u RENY %L/ZK

Anne M. Strizzi, Village Ctk

Sworn to before me this / é day of

January 2008.

NOTARY gusuc srmmc)f“ Rew ;%RK

87476815 L) To SO



Mayor
mayor @villageofgreenisland.com
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seanw @villageofgreenisland.com

VILLAGE OF GREEN ISLAND
20 Clinton Street
Green Island, New York 12183

December 27 , 2007

Hon. Vernon A. Williams
Secretary

Surface Transportation Board
395 E. Street, S.W.
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Washington, DC 20423 - o
BANAREMENT /i:
Re: STB Docket No. AB-156 (Sub — No. 26X) G <
Abandonment of Trackage Located in Green Island, New York ST R

Dear Secretary Williams:

I am the Mayor of the Viﬁage of Green Island, New York and I am writing to you to express my
strong objection to the proposed re-opening of the rail line, which runs through the center of our

Village.

This line was closed by the D&H because of the unsafe condition of the track and ties. No repairs
or maintenance activities have been conducted in over 7 years.

For over thirty years the junkyard operation has been a public irritation and a public nuisance to
our residents. For several years explosions of propane tanks that were routinely fed into a metal
shredder have shaken buildings, broken windows and vibrated glassware and pottery items off
tables and shelves.

The Village has expended over $100,000.00 in litigation costs to attempt to improve the quality
of life for our residents and despite a court settlement “on the record” the formal settlement
agreement has still not been signed by R. Kelly Freedman & Sons, Inc. If this offer of financial
assistance is accepted, Freedman would be able to secure exemption from State law and the terms

of the settlement.

To allow this company to reopen this line would be a disaster for our community. The safety of
our children who all walk to school (there is no school bus service for students) is paramount.

I urge you to reject this offer as not being in the public’s interest and not in the best interests of
the health, safety and welfare of our children.

Very truly yours,

/,), - /)’) /7,/(/) '/f\fjﬁ/

Ellen M. McNulty-Ryan
Mayor

Tel (518) 273-2201 . FAX (518) 273-2235



COMMITTEE ON WAYS AND MEANS

CHAIR
SUBCOMMITTEE ON SOCIAL SECURITY

SUBCOMMITTEE ON INCOME SECURITY
AND FAMILY SUPPORT

MAJORITY WHIP AT-LARGE

WASHINGTON OFFICE:
2210 Raveurn BuiDING
WasHinGgTon, D.C. 20515-3221

MICHAEL R. McNULTY

376 BROADWAY, SUITE 2
ScHeNecTaDy, New York 12305
{618) 374-4547

33 2nD STREET
Trov, New Yorx 1218C
(618) 271-0822

2490 RiVERFRONT CENTER
AMSTERDAM, New York 12010

(518) 843-3400

Futton CounTY OFfFICE BUILDING

827 O'BREN FEDERAL BUILDING
Arsany, New York 12207

223 West Main Streer, Room 10
JornsTowN, New York 12095
(518} 762-3568

Lo azseors CONGRESS OF THE UNITED STATES
21ST DISTRICT, NEW YORK

DISTRICT OFFICE:
WessiTe: hup://www.house.govimenulty
EmaiL: mike.menulty@mail.house. goy

(518) 465-0700

December 17, 2007

Hon. Vernon A. Williams
Secretary

Surface Transportation Board
395 E. Street, S.W.
Washington, DC 20423

Re: STB Docket No. AB-156 (Sub — No. 26X)
Abandonment of Trackage Located in Green Island, New York

Dear Secretary Williams:

I'write to express my opposition to the Offer of Financial Assistance submitted by R. Kelly
Freedman & Sons, Inc. on the above matter.

The reopening of this rail line, which has been inactive for approximately 8 years, is not in the
public interest of my constituents in the Village of Green Island. More importantly, it would
create an unacceptable safety hazard to the residents -- especially the children.

Three decades ago, when I served as Mayor of this Village, there were several derailments on this
line. The track was in deplorable condition then, and never received any substantial repairs. It
was after one particularly severe derailment that left an overturned rail car within 15 feet of an
occupied residence that I ordered our Department of Public Works to block the rail line until
repairs were made. This line was closed by the owner precisely because of its deteriorated
condition, and has lain dormant these many years. To reopen this line is to invite another

disaster.

Over 300 school children in grades K through 12 attend the local public school, and most of these
students walk to and from school. There is no school bus service for local students because of the
short distances involved, and many of the students walk across these tracks twice a day.

Public safety is our paramount concern. The Mayor and Trustees of the Village have expressed
their objections to this line being reopened. I agree with them completely. The interests of a
single business entity, which has not used this line for over 8 years, cannot outweigh the interests
of public safety -- especially when children are concerned.

PRINTED ON RECYCLED PAPER
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I urge this Board to reject this Offer of Financial Assistance. Your consideration of this request
consistent with current law, rules and agency policy, is deeply appreciated.

Sincerely,

Michael R. McNulty
Member of Congress

MRM/Ibb



Rita Graham
16 Swan Street
Green Island, N.Y. 12183

Mayor Ellen McNulty-Ryan
Village of Green Island

20 Clinton Street

Green Island, N.Y. 12183

Dear Mayor McNulty-Ryan:

It has recently come to our attention that there is a strong possibility
of R. Kelly Freedman and Sons buying and reopening the railroad tracks
that run through our Village. This situation causes me, our neighbors and
our family great concern.

Our home is one of the homes which is situated very close to these
railroad tracks. When the railroad stopped passing by our home about
seven years ago, we were very relieved because our family thought it was
a very dangerous situation at that time. One major danger was the over
loading of the railroad cars with scrap metal, and the cars hitting bumps in
the tracks or weak spots on the railroad ties, causing the sharp metal
pieces to fly off the sides of the cars and be deposited right next to our
fence. In this situation our family and neighbors had to remove, and cart
away the scrap metal deposited right near our property. Besides the
danger of the flying metal, we were never sure whether this metal had
been in contact with toxins or other hazardous material when we were
trying to clean up the mess.

Over the seven years that these railroad tracks have been closed to
traffic, | have noticed the cars getting larger and larger, towering over the
old railroad cars. If any of these cars derailed today, they would surely hit
our home. Because we are in such close proximity to the gates which
work or many times refuse to work automatically, we have been
spectators to sundry near misses with trains, trucks and automobiles. The
gates near our home are also dangerous for the little children walking to
and from school. They love to hang on the gates as they rise in the air
after the train passes, and there have been many close calls of children
getting caught in the mechanism.



Guiseppe and Carol Casale
53 Arch Street

Green Island, NY 12183
518-273-1536

January 3, 2008

Dear Honorable Vernon A. Williams:

I am most concerned about R. Kelly Freedman & Sons request to reopen the rail line that travels
through our village of Green Island, NY. As you are aware D & H Railway, AKA Canadian
Pacific Railway, ceased the use of these lines due to unsafe conditions approximately seven years
ago. It is apparent nothing has been done to remedy the issues that caused a major railway to stop
operating on such lines. Derailments occurred back then and as you can assume the tracks have
decayed over time. Further, the gate crossings and signaling devices have not been in operation
either and appear to be in disrepair. Permitting the rail line to reopen in Green Island, NY will
seriously jeopardize the residents in this small town.

I have resided in this town all of my life, as has my mother, and her mother. I intend on raising my
children here as well. It’s a small, homegrown community where children can play and you know
that they are safe. The houses here are so close together and close to the rail lines that this
requested reopening would be very disruptive to such a small town. I am concerned for our
children as it borders two town parks where children run freely. As a young child I have a vivid
memory of a child in our community losing his foot due to a train accident.

The train runs almost through the center of our town. Trains have the right of way over everyone;
including fire trucks, police vehicles and ambulances. This could mean life or death for someone in
an emergency when the train was passing through. My family would be personally affected as we
live on the other side of the train tracks from our police and fire department. Also our town is so
small that our students walk to and from school, there is no bus transportation. Therefore, children
would need to travel through these dangerous crossings.

I hope that you will seriously consider the potentially deadly impact this request could have on our
community. While I support rail transportation and local business’ efforts, I feel strongly the
negative impact on our community far outweighs the benefits this would bring to R. Kelly
Freedman & Sons. It is my belief that this company could benefit from an alternative
transportation method. Thank you for attention to this matter.

Sincerely,

i\x\%@%& ~Cancl (; aave

Guiseppe and Carol Casale
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145 Hudson Avenue L2 A VA

Green Island, New York 12183

Mayor Ellen McNulty-Ryan
Village of Green Island

20 Clinton Street

Green Island, NY 12183

Dear Mayor McNulty-Ryan:

I write to express my strong opposition to allowing R. Kelly Freedman & Sons, Inc. to re-
open the rail line through Green Island. To do so would be welcoming disaster.

I have many concerns regarding the re-opening of the rail line, but my biggest concern is
safety. These lines have not been used in years because they were not safe. Why would
they be allowed to re-open, especially by a company who has absolutely no concern for
safety? 1 think that all of their past explosions prove that point. Almost half of the
community’s children cross the tracks several times a day to go to school. The tracks
also run right next to our park. Our children are near these tracks every single day and
we need to do everything in our power to protect our children and keep them safe.

In the past several trains have derailed right in the middle of town extremely close to
houses. What will be done to make sure that this never happens again? The tracks are
now in much worse condition than when the derailments happened.

Our community has one police department and one fire department. Both are located on
the east side of the tracks. If there is an emergency on the west side of the tracks while a
train is in motion, what will happen? Is putting this line back in service possibly cutting
off emergency services to half of the Village? Will substations need to be constructed on
the other side of the tracks? If so I certainly hope that Freedman is responsible for that
cost.

For years residents of this Village have had to deal with Freedman and their un-
neighborly ways. When our windows aren’t being broken and our houses shaken from
explosions, we are having scrap metal removed from our tires and washing our cars
because of the filth that they leave on our streets. I will admit that I haven’t had a flat tire
recently but I know that that is only because of the new access roads that the Village
constructed for truck traffic, not because Freedman decided to clean up their act. This
business refuses to keep its property clean and now they want to be able to bring
everything right through the center of the Village. When their scrap metal is falling off
of the trains, who will be responsible for cleaning it up? You can be certain that
Freedman will not do it because they refuse to do it now.




I hope that the Village will do everything in its power to make sure that this line remains
closed. I can’t believe that one business’ interests could possibly be more important than
an entire community’s safety.

Thank you for taking the time to hear my concerns. Please let me know if there will be

an opportunity for residents to publicly voice their concerns. I would like to participate
in this process in any way that is appropriate.

Sincerely,
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Line depicts location of continuous berm 8' to 12' in height which R. Freedman & Son, Inc.
agreed to construct. See pages 10 and 11 of transcrip attached.
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STATE OF NEW YORK -

SUPREME COURT

COUNTY OF ALBANY

In The Matter of:

HONEYWELL INTERNATIONAL, INC., and THE VILLAGE OF

GREEN ISLAND,

usmscee, ORIGINAL

Fagainst-

R. FREEDMAN & SON, INC., also known as R.K. FREEDMAN

E SON JUNKYARD,

as Manager of R.

- e ———— e e e e e e

B e f or a:

Appearan

and RICHARD XKENT, Individually, and
Freedman & Son, Inc.,

Defendants.

Albany County Courthouse
16 Fagle Street

Albany, New York 12207
April 1, 2004

STIPULATION

HONORABLE CHRISTIAN F. HUMMEL,
Acting Supreme Court Justice.

cC e 53

BEOND, SCHOENECK & KING, LLP
111 Washington Avenue
Albany, New York 12210-2280

BY: ROBERT H. FELLER, ESQ., and
JENNIFER TSYN, ESQ.
Attorneys for Plaintiffs.

THE HERZOG LAW FIRM
7 Southwoods Boulevard
Albany, New York 12211

BY: JAMES M. REILLY, ESQ.
Attorneys for Defendants.

CHERYL M. MOORE
SENIOR COURT REPORTER
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1)} Appearances (Continued):

2 LEWIS QLIVER, ESQ.

156 Madison Avenue

3 ’ " Albany, New York 12202
Co-Counsel for Defendants.
5 Al s o P r e s en t:

6“ ' Ellen McNulty-Ryan, Mayor

7 John J. McNulty, Jr., Former Mayor

8 Tony Dawson, R. Freedman & Son, Inec.
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(In Chambers.)

MR. REILLY: I can start. Based upon
discussions we've had over the past couple
of days, R. Freedman & Son, Inc. has
reached an agreement on certain of the
issues to -- that were part of this trial,
and those agreements afe as follows:

First.of all -- and these are for
immediate implementation -~ number one,
Freedman will close its Tibbits Avenue
entrance and the Vvillage will grant, at
such time as it has the power to, both a
second access on Cannon Street toward the
northerly portion of Freedman's site, and
it will also guarantee that Freedman will
have access from Cannon Street to its
property line because the Village is about
to &cquire some property on Cannon Street
which is currently owned by Canadian
Pacific Railroad. |

The second access, the northerly
access, will not be used for exit, except
in an emergency, unless it has a tire wash

installed to keep the dust off the streets.

CHERYL M. MOORE
SENIOR COURT REPQRTER
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Secondly, Freedman will confine all
its facility operations within the
parameter of its fence line and will not
store scrap or otﬁer containers, or the
like, outside of the fence line.

Toward that end, Freedman will give
notice to its customers, and also‘put
signs, and the Village may put signs up,

i
try to discoﬁrage people. who currently
leave scrap %utside of the Freadman
property. f

Third, khe -—-— 1 guess I will -- the

of

to

Freedman will stipulate or consent that the

village be r%moved as a party in an

unrelated case regarding a water bill.

That whatever vehicle that takes, which 1=

through other counsel other than Mr. Feller

and I, will be without prejudice to

Freedman's riights against third parties,
Bercrane (phonetic) and the owner of the
proéerty.

We have alzo agreed as follows with

respect to the height of the scrap piles
i
|

and I guess |I wouldn't say this is

1

——

CHERYL M. MOORE
SENIOR COURT REPORTER
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immediate.

do this, b
time here
within 150
line on Ti
height, 25
of the sit
feeﬁ.

If as
Freedman i
shredder t
scrap pile
during --
the Tibbit
from-that
building o
elsewhere

Freed
itg facili
street sve
supervise
gweeper an
job.

And £

I dorn't know how qguickly we can
ut we will negotiate a reasonable
T thaé“the scrap pliles that are
féét-from Freedman's property

bbits Avenue will not exceed, in

feet. And throughout the rest

¢ will not exceed, in height, 45

a result of the remaining trial
8 —- is permitted to operate its
hen Freedman will not permit

E ﬁo exceed 20 feet in height

br within the area 150 feet from
5 street property line; 35 feet
area to the line of the current
n the property; and then 45 feetl
Pn the site.

man agrees that the entrances to
ty will be swept daily with its
eper, and Freedman will train and
the operator of the street

d maintain it so that it does its

inally, Freedman will utilize a

CHERYL M. MOORE
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IOR COURT REFPORTER
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pickup truck with a magnet device to pick
up Scrap. Scrap from Cannon Street and
Veterans'’ Memoriai Drive. That will be
done on a daily basis at a schedule that
Freedman will inform the Village of.

Those are all of the immediate items.

THE CQURT: All right. Do you want a
minute to talk to the Mayors McNulty before
I ask you if that -is your understanding of
+the immediate agreements?

MR. FELLER: No. Do we need any time?

MS. McNULTY~RYAN: Do you have a
concern?

MR. McNULTY: Yes. I want to address
the height of- the scrap pipes.

MR. FELLER: Off the record.

THE COURT: O0Off the record, please.

(An off the.record discussion was
had.)

THE COURT:. Back on the record.

MR. REILLY: Next, and these are
items -- well, this is an item to be
completed by September 1st of 2004, and

this -- with the understanding that there

CHERYL M. MOORE
SENIOR COURT REPORTER
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can be some leeway so long as it is not
Freedman's fauit in connection with the
completion.

We will be submitting a péving plan to
the Villagé or the village engineers for
approval. We have had ﬁ discussion about
the specifications for that paving plan.
I'm not going.to dictate them into this
record, but we have reached an agreement
with the specifications that were set forth
in the Clough Harbjur e-mail to the Mayors
McNulty -- no, Mayor McNulty-Ryan and John
Brown and Shawn Ward, and the only change
that we will make to that is that we will
be putting -- this is a blacktop paving
plan. We will be putting that, basically.,
on the north-south\road'that is immediately
parallel to Cannon Street, and we willl use
congrete construction, however, for
crossings because there are track -- the
egquipment tﬁere, that would chew up the
asphalt if we didn't have some concrete in
there, and both engineers had a discussion

about that and have reached an agreement on

CHERYL M. MOORE
SENIOR COURT REFPORTER
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that.

At the poiné we are doing our paving,
we are also going to instail the necessary
nechanicals for a possibie future tire wash
facility. The mechanicals, as I understand
them, being the water lines and electric.

The -- this is an item that the
village wanted us to agree to put in at the
same time and we have agreed, after both
consulting with our engineers, that we will
give the pavement a chance to prove whether
or not the existing tire wash, which guite
apparently doesn't work with the unpaved
site, whether it will work with the paved
gite 80 that Freedman will be maintalning
its interior roadway with the street
sweeper as well with the hopés that the
eﬁisting wash is not -- or will be
sufficient to prevent mud and the like from
being tracked out into the village streets.

If, however, it proves unsuccessful,
we will then, within a reasoconable time, put
in a more active tire’&ashfsystem with some

sort of sprays to take the mud and dirt of f

CHERYL M. MOORE
SENIOR COURT REPORTER
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the truck wheels and that's, again, in the
same e-mail, an item as suggested by Ciough
Harbour or Egual. That will be agreed on
before the mechanicals are roughed in
because there are probably different gsizes.

so, those are the -- that's the
September 1, 2004 items.

THE COURT: Okay, Mr. Feller?

MR. FELLER: Yeah. I have a couple of
additions to that.

First, with respect to the compliance
date, September 1, 2004, we have agreed
that inadegquate funds is not a defense
under any circumstances, and we have also
agreed that any extemsion that would be
granted either by Freedman, or any court
that would be involved, cannot be granted
beyond the period of construction for this
year, which we are estimating to be around
mid-November. And at that peoint, if it is
not completed that we would be entitled to
an injunction to shut them down.

THE‘COURT: Mr. Reilly, does that --

Mr. Feller's addition, is that in accord

CHERYL M. MOORE
SENIOR COURT REPORTER
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with your understanding?

MR. REILLY}. That's correct, your
Honor,.

THE COURT: Okay. Go ahead,

Mr. Reilly.

MR. REILLY: Okay. Now, thefe is a
group of items that are to be completed by
September 1, 2065.

The first of these are earth and berm
which will be cons£ructed along —-— the
short distance along the westerly property
line by Tibbits and then all the way across
Tibbits --

THE COURT:  Okay.

MR. REILLY: -- generally as shown on
the site plan that was used for the special
use permit of the shredder, except the bernm
will continue to the easterly property
line. When that was done there was this
curb cut and access road,/so that will be
closed in, aﬁd then we'll go down Cannon
street a distance of 150 feet from the
Freedman's property line on Tibblts Avenue.

The sarth and berms will be eight to

CHERYL M. MQORE
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twelve feet high. We expect that they will.
have a -- the flat area on tép will bé
approximately eight feet. They =- the
grade will be a two to one slope. And the
engineers ggnerally have agreed that
subject to environmental review of the
demolition materials for the existing
rallroad building, principally brick, that
those materials can be used as part of the
berm. We don't know vet, but there will
be —-- there is a state law requirement that
we get an environmental analysis anyway,
even if we were going to dispose of it in a
landfill. BSo that will be happening.

THE COURT: Okay.

MR. REILLY: Then, possibly later on

there will be an additional berm or berm

and retaining wall constructed from that
150 feet point up to the Freedman gate.
When I say possibly, it will be done.. It
may be done by September 1, 2005, but the
deadline to have it done would be Saptember
1, 2006.-

Next item.

CHERYL M. MOQORE
SENIOR COURT REPORTER




08/12/04 16:22 FAX 518 533 3299 BS AND K do14

11
12
13
14
15
16
17
18
19
20
21
22
23

24

12

MR. FELLER: Can I?

THE COU_RT: Sure.

MR. FELLER: I would add to that
agreemant, we ha?e agreed in the event that
a court of coﬁpetent jurisdiction allows
them to reopen the shredder, or to
re-operate the shreddexr, that théy have
agreed that the shredder will not be
operated until the initial berm described
by Mr. Reiliy, the one that goes on Tibbits
Street and goes 150 feet along Cannon, is
completed. And if -- obviously, in the
event it occurs before September 1, 2005,
the berm would ﬁave -- the due date for the
berm would move up.

And again, with respect to these

items, that the ultimate due dates; the

" initial berm of September 1, 2005 and the

secondary berm of Septembex 1, 2006, if
those dates are not met the Village would
be entitled to an injunction preventing
further operation on the site.

THE CQURT: Do you want a moment, off

the record, Mr. Reilly to talk to

CHERYL M. MOORE
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Mr. Dawson and Mr. Qliver or --

MR. REILLY: Yes. Sure.

(An off the record discussion was
had.) -

(A brief recess was taken.)

THE COURT: Back on the record.
Mr.kReilly, I know I gave you an
opportunity to meet with Mr. Oliver and
Mr. Dawson. Does what Mr. Feller put on
the record reflect your understanding or is
there some difference here?

MR. REILLY: Judge, I don't recall a
specific agreement that we would not
operate the shredder until the berm was
completed, and particularly since the --
the berm targét déte is September 1, 2005,

and there is no particular way of telling

when -- I mean, this case will now start,

on the shredder, on April, whatever next
Monday is, but it may be -- I would expect
the Court's decision and even an appeal
would likely precede that date, so what we
would propose is that we will -- we may’

have the berm done before the decision, but

' CHERYL M. MOORE
SENIOR COURT REPORTER
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1 we can't be certainkof it. The shredder is
2 a very important item in our operation, so0
3 our proposal would be that we complete

4 the -- the initial berming that we

=] discussed‘within‘QO days of starting to

& operate the shredder.

7 THE COURT: Mr. Feller, do you want a
8 ‘minute to talk to your clients about that?
9 MR. FELLER: Yeah, I thinkvwe will

10 need to talk about that.

11 THE COURT: We'll go back off the

12 record.

13 (An off the record discussion was

14 had.)

15 (A brief;recess was taken.)

16 THE COUR%: Back on the record.

17 MR. FELL%R: After some further

18 discussions, %e have agreed that in the

19 event that thé Court allows the shredder to
20 operate, that within 45 days of comﬁencing
21 operation the berm that was previously

22 discussed along Tibbits and 150 feet along
23 Cannon Street would be fully in place. If

24 it were not, we would have the right to

CHERYL M. MOORE
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have the Court enjoin further operations of
the shredder.

THE COQURT: Yes?

MR. REfLLY: Yes, your Honor.

THE COURT: Is that your
understanding?

MR. REILLY: Yes, your Honor.

Now, appearing still undexr the
September 1, 2005 list, but not belonging
there, is the connection to the village
sewer systen.

Freedmgn will connect to the sewer
system, in fact, not later than September
1, 2004. That ~- the sewer line being
something that will need to be run before
the paving is done, and it may be done
gsconer in as much as Judge Malone has
ordered it.to be hookéd up —-—

THE COURT: All right.

MR. REILLY: —-— in a different case
already, but in any event, itrwill also be
part of thils agreement that we will hﬁok it
up.

There lwas another issue that will --

CHERYL M. MOORE
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believe our

that remains

in that other case, and that
]

is whether or nét the —- whether or not

there is any process water from the misting

system in th
connection w
shredder is

no accurate

litigated in

won't -—- we

bringing it

e s?redder that requires

l
ithla sewer system. We =-- the

not |operating now, so there is

way/to determine that. And I
agreement is that that will be

tth other case and we

i

wili neither be settling it norx

H
to'$his court for decision.

‘Freedman w%ll promptly apply, as soon

as it gets t
permit ior

portion of 1
building tha
includes its
think there
that is fall
demolished,]
demolition

business. !

Freedma

Village for

he necessary environmental

H
1

deﬁolition permit for the
he ?xisting old railroad
t i% not -- not the part that
of%ice building, and I don't
|
is gny dispute about the part
ing| down and needs to be
and| the village will grant the

ermFt in the ordinary course of

i

n whill alsc be applying to the
i
a nEw metal building which is a

I
| i

CH

|
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raplacement of the exiéting in the sensze
that the scrap metal recycling that will
occur in that building is the same that has
already beeﬁ cccurring in the other
building. It 1s our understanding that 8o
long as the -- so long as that building
uses the current footprint, the current
foundation, that it will not be subject to
the —-- what 6therwise might be an
applicable zoning setback, nor will it be
viewed as an expansion of the prior
nonconforming use.

In addition, as part of that, there
will be likely some open area between the
northerly end of that building and the gate
for the second access point to the Freedman
property. And as part of the site plan
processing,; there may be a berm from that
northerly porticn forward. The exigting
building will be, essentially, at the
Freedman property line, but there -- to the
extent there is a gap there, the planning
board, as part of that site plan review,

will be determining what type of visual

CHERYL M. MQORE
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and/ar noisé ghield is necessary, and the
Village has indicated to us that they will
Process that promptly and that the onlf
apparent iséue with respect to site plan is
some sort of, perhaps, decorative
brickwork, éolumns and the like, to relleve
the long exéansive metal buillding.

MSs. McﬁULTY—RYAN: Can I make one
clarification in the planning board? It is
important. It ién't the footprint or the
foundation.f It is the foundation. You
can't remové that foundation. I want to
clarify thaé. That's all.

MR. FELLER: Can I make a —-- are you
done with tﬂis?

THE COURT: Sure.

MR. FELLER: Just two comments. I
think we aré in agreement on this. Oné is
that the -- ' the new building -- the igsue

!
of the néw building will be limited to

'

nonferrous processing, which the old
; :
building is used for, the structure.

i
And then a point we wanted to make is

that the berms -- it is agreed that the

CHERYL M. MOORE
SENIOR COURT REPORTER
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bérms are not ;- are going ﬁo be free of
any scrap materials. That it will be soils
and brick in‘whatever guantities are
necessary, but they -- there will not be
any scrap materials mixed in there.

THE CQURT: That's agreeable,

Mr. Reilly?

MR. REILLY: That's agreeable, your
Honor.

In additlon, on that line, Freedman
has agreed that it will not use any of that
area, you kﬁow, where the building was, as
an additional scrap metal storage facility.

There will be no outside piles of
scrap, 1 guéss -

THE COURT: Okavy.

MR. REILLY: -- is the easiest way to
say 1it.

Then we have got an item on the thing
here that sﬁys all other caode viclations
will be cor?ected.

Freedm;n will apply for a certificate
of occupancy for its metal maintenance

building thﬁt was constructed five years

CHERYL M. MOORE
SENIOR COURT REPORTER




08/12/04 16:27 FAX 518 533 3299 BS AND K [do22

10
11
i2
13
14
is5
16
17
is
19
20
21
22
23

24

20

agoe ~-- four y%ars ago ——- somewhere in the
late '90s. |

Currently we are aware oOf building
code violatibng in connection with the
risers on the staircase, and Freedman will
correct thosé vidlations together with any
other violations that would be found upon
the inspection for the new CO, and that
will all be done. by September 1, 2005.

MR. FELLER: 2005 or 20047

MR. REILLY: .Off the recdrd.

THE COURT: O©Off the record.

(An off the record discussion was
had.)

THE COURT: Back on the record.

Mr. Feller, are you all right with the
2005 date?

MR. FELLER: Yes. We are okay with
that. |

THE CQURT: All right.

MR. REILLY: And now, these are items
that I don't know that we had attached any
particular date to, so I guess we would

just, perhaps, say a reasonable time.

CHERYL M. MOORE
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kNumber one is the Village has a local
law requiring Freedman's Metal Recycling,
Inc. facility to.have a junkya:d license or
permit. I'm not sure which it is. And
Freedman will -- will apply for that permit
and the appropriate village officials will
consider it in the ordinary course, and it
is our understanding that the Village ﬁill
approve the license or permit, and not
revoke 1it, and approve any -- I think it is
annually -- renawal -- usually they are --
80 long as Freedman is in compliance with
the terms of that local law and this
agreement.

Finally, Freedman -~ Freedman may, at
such time as it pays up its delinguent
taxes to the Village and Albany County,
apply to the County of Albany, or whatever
state agency is appropriate, to have its
property redesignated inte the Empire Zone.

Our understanding is that if the

County agreegs to that the Village must
also —-- I think the Village Board must also

approve it, and we -- if we get County

CHERYL M. MOORE
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08/12/04 16:28 FAX 518 533 3299 BS AND K do24

22

10

11

12

13

14

15

16

17

18

approval then we understand that the
Village will also give its approval, and
then the Mayer has agreed that so long as
she is in office that she wlll give Tony
Dawson notice when either the Planning
Board or the Village Trustees are
considering issues that directly affect the
Frasedman prope:ties.

THE COURT: - Mr. Feller, vour client
has a guestion.

Off the record.

(An off the record discussion was
had.)

THE COURT: It is my understanding,
with respect to the issue of the Empire
Zone, the Mayor of Green Island is willing
to comm;t that when, and 1f, Albany County
makes additional lands available within tﬁe
village of Green Island for Empire Zone she
agrees to advise, in writing, Mr. Dawson SO
he can apply, aleong with any other
gualified applicants in the Village of
Green Island.

Is that correct, Mayor?

CHERYL M. MOORE
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MS. McNULTY~-RYAN: Correct.

THE COURT: Okay.

MR. REILLY: Now, that ig all I have
as matters of substance. I think it was
also our understanding that -~ that this
constitutes a binding settlement agreement
as to those issues.

The parties contemplate negqotiating
and executing a writfen agreement which we
would then submit to the Court te then be
so ordered, but as of this point we are
settled on those things and we would 1ike
the Court's approval.

That would then leave for adjudication
the issue of the shredder's 6p§rations,
which I believe involve the explosions,
whether or not the shredder's aperation
causes a particular matter to be
distributed in the neighborhocod, and
whether the fluff constitutes some sort of
hazard.

Is that it?

MR. FELLER: Yaah. I guess I would --

I -- I think the explosions, clearly, would

CHERYL M. MOORE
SENIQR COURT REPORTER
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be —-— we -- I guess I would say the
Village's positidn is that the shredder
should operate with some air pollution
control equipment, which it doesn't
currently, for the purpose of controlling a
particular matter, and I think -- I think
it ig also our position thét the f1luff
constitutes both a fire hazard and a -- an
air pollution hazard.

S0, I think those are the issues that
are all shredder related. .

MR. REILLY: Yeah.

MR. FELLER: I would alsc add, if I
may, a couple of things. That number one,
we do contemplate a written agreement, as
Mr. Reilly indicated. I think it is our
intent that written agreement supersede
this stipulation when it 1s agreed to and
so ordered by the Court.

THE COURT: Okay.

MR. FELLER: And I think also that I
would just add, as sort of a catch all,
that I think we are agreeing that if any of

the significant terms of this agreement are

CHERYL M. MOORE
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not complied with that the Village would be
entitled to injunctive relief and that
except for the areas that we note, that

this is an injunctive relief that should be

granted not based upon -- or based upon the

explicit terms of the agreement and that
only where particular extenuating
circumstances are included in the agreement
would there bae any defense to Freedman to
take advantage of these.

MR. REILLY: Well, there c¢could be
factual defenses, I suppase.

MR. FELLER: There could ba factual

" defenses as to whether the agreement was

violated, clearly.

THE COURT: Sure. Let me ask each one
of the parties some guestions. Assuming
they're in agreemént, you can reduce it to
writing, c¢irculate it amongst yourselves
and your clients.

ITf you need a transcript you can
contact Cheryl Moare. I'm sure she'll be
glad to prepare that for you. The cosat of

any transcript will be split between you

CHERYL M. MOORE
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gentlemen.
MR. FEQLER: Certainly.

THE CO@RT: Let me ask you a few
gquestions, ékay, Mayor?

Mayor,:do you understand if you agree
te the terms of this settlement that was
just placedfon the record that is going to
fully and finally rasolve those»issues?
They're notfgoing to be part of the trial.
Do you understand that?

MS. McNULTY-RYAN: Yes.

THE CDﬁRT: I know you and Mr. Feller
and —— .

Is it Tsyn?

MS. TSYN: TsynD.

THE COGRT: I apologize.

~- have had an opportunity to discuss
this mattergat some length. 1Is this
agreecable té you as a way to resclve these
issgues?

MS. McﬁULTY—RYAN: Yes, it is.

THE COhRT: If it is later reduced to

writing and I so order it making it an

order of the court, that's acceptable to

CHERYL M. MOORE
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you?

MS. McNULTY-RYAN: Correct.

THE COURT: Do you have any questions
you want to ask your counsel before you
agree to this?

MS. McNULTY-RYAN: No .

MR. FELLER: I have one guestion.

THE COURT: Okay. |

MR. FELLER: Not a gquestion, but I
believe that we may have to get the Village
Board to approve it. I don't think that it
is a problem to get the Village Board to
approve it, but I don't know that without
Village -- the Village Bocard authorized |
this lawsuit and I don*'t know that the
Mayor, without the Village Board's
approval, has the authority to do this. I
don't think that that is a problem. I
think.—-

MR. OLIVER: I think under the statute
the Mayor has the authorization and was
authorized by the resolution to prosecute
the action, and that includes settling it..

MR, FELLER: If the Mayor has the

CHERYL M. MOORE
SENIOR COURT REPORTER
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authority there is no probleﬁ.

M8. McNULTY-RYAN: If there is a
question I will call a special board
meeting and get the authorization.

MR. FELLER: If there is an authority.
If the Mayor has the authority.

THE COURT: If not, Mayvor, yon will
use your powers of persuasion to get the
Village Board to approve this in an
expeditious fashion?

MS. MocNULTY-RYAN: That won't be a
problem.

THE COURT: Mr., Dawsaon, gir, did you
listen as I asked the Mayor those
questions?

MR. DAWSON: I did.

THE COURT: Have had you a chance to
talk to Mr. Oliver and Mr. Reilly about
this matter?

MR. DAWSON: Yes, I did.

THE COURT: And do yoﬁ understand if
you agree to this we are not going to try
these issues, but rather they'll be

resolved along the terms of this

CHERYL M. MOORE
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settlement?

MR. DAWSON: Yes, I do.

THE COURT: Have your lawyers answered

all vyour questions?

MR. DAWSOQON: Yes, they have.

THE COURT: Do yvou have any questions

you wish to ask mé?

MR. DAWSON: Nope.

THE COURT: This is okay by you as a
way to resolve these matters?

MR. DAWSON: Yes, it is.

THE COURT: Sir, Mayor -- Sheriff
McNulty, I didn't mean to ignore you. Do
vou understand what we are doing here?

MR. McNULTY: No, I don't.

THE COURT: I'm glad your retired,
sir.

MR. McNULTY: I'm a special
consultant.

THE COURT: Okay. What I'm going to
de then is consider all these issues
resolved.

All right. Your respective lawyers

will reduce this to writing. I assume

CHERYL M. MOORE
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Jennifer, being the low person on the totum
pole, will be the person that does it.
She'll circulate it. Sign it and I will so
order it for you. That'wiil recolveée all
those issues.

All that remains are the shredder
issues which Mr. Reilly concisely put upon
the record.

We'll go off the record.

(An off the record discussion was
had.)

THE COURT: Folks, what we are going
to do, we are going to resume promptly
Monday morning at nine o°'clock. I know
Mr. Oliver has a conference with the Second
Circuit, so your appearance is excused,
gir. If you can get up here for part of
it, you're certainly welcome to come in
whenever you can.

It is my intention t¢o start everyday
around nine and go to at least five
ol'elock, mavbe a little later, depending
where we are with the witnesses.

If the lawyers have a witness

|
CHERYIL M. MOCRE
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1 problem -- T wili tiry to be reasonakle with
2 you. If you havé a problem with a witness,
3” let me know. I will accommodate you.
4 There will be |a couple of days I will
5 have to start late. Tﬁis isn't my real
6| job. I'm the Surrdgate over in Troy. I
7 have some adoptions already scheduled. I'm
g not willing to reschedule people's
9 adoptions. Theylve waited a long time, and
10 frankly, 1 enjoy| adoptions.
11 . ' Anything else|I can do for you,
12I Mr. Reilly or Mr. éliver?
13 MR. REILLY:| No, your Honor. Thank
14 you.
15 THE COURT: IAnything elge I can do for
16 . you falks?
17 | MS. TSYN: No
18 MR. FELLER: Lo. Thank you.
19| THE COURT: ELthef of the Mayors have
20 a qguestion?
21 MS. McNULTY-RYAN: No.
22 MR. McNULTY: No.
23 THE COURT: | We'll see you Monday at
24 nine o'clock. Enjoy the weekend.
|
CHERYL M|. MOORE )
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I appreciate yvour hard work in
resolution of these issues.
(At which time the matter was

concluded.)

CHERYL M. MOQRE
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