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BY HAND
June 24, 2004

Hon. Vernon A. Williams
Secretary

Surface Transportation Board
1925 K Street

Washington, D.C. 20423-0001

RE: FD No. 34514, Raritan Central Railway, L.L.C.
Operation Exemption - Heller Industrial Parks, Inc.

Reply to Petition for Stay filed by
Consolidated Rail Corporation

Dear Mr. Williams:

On behalf of Raritan Central Railway, L.L.C., I am
submitting an original and ten copies of its Reply to Petition
for Stay filed by Consolidated Rail Corporation as well as a
computer disk formatted in WordPerfect 8.0 containing this
filing.

Please date stamp and return one copy of this filing for ¢
records.
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All parties
JUN 2 4 2004

Part
Public Rgtf:ord

ur




C. \\ ‘ BEFORE THE
O

SURFACE TRANSPORTATION BOARD
STB FINANCE DOCKET NO. 34514

RARITAN CENTRAL RAILWAY, L.L.C
- OPERATION EXEMPTION -
HELLER INDUSTRIAL PARKS, INC.

REPLY OF RARITAN CENTRAL RAILWAY, L.L.C.
TO PETITION FOR STAY

B “x\ﬂ JUN 2.4 2004
\g\\ _— J ";:‘;% Pub.l:;grlt?ggord

Y
Respectfully submitted,

John D. Heffner

John D. Heffner, PLLC
1920 N Street, N.W.
Suite 800

Washington, D.C. 20036
(202) 263-4180

T N Attorney for Raritan
\‘?ﬁ‘%‘ Railway, L.L.C.

'\Z( 3 :r\.)

. ENTERE]
P Office of Procgedfngs




BEFORE THE
SURFACE TRANSPORTATION BOARD K

STB FINANCE DOCKET NO. 34514

RARITAN CENTRAL RAILWAY, L.L.C
- OPERATION EXEMPTION -
HELLER INDUSTRIAL PARKS, INC.

REPLY OF RARITAN CENTRAL RAILWAY, L.L.C.
TO PETITION FOR STAY

I.
INTRODUCTION

This stay request concerns a verified notice of exemption
filed with the Board under 49 CFR 1150.31 by Raritan Railway,

L.L.C. (“Raritan”) on June 15, 2004. By that exemption, Raritg

seeks to acquire exclusive operating rights to a short segment

trackage inside and owned by Heller Industrial Parks, Inc.
(“Heller”). Consolidated Rail Corporation (“Conrail”),
purporting to act on behalf of itself and its owners CSX

Transportation, Inc. (“"CSXT"”), and Norfolk Scuthern Railway

Company (“NS”), oppose this transaction and have filed the
instant stay request.! Ordinarily, Raritan’s exemption would
have been effective June 22, 2004; however, Raritan’s counsel

agreed to a short postponement in the effective date until at

! Presumably, Petitioners will file a Petition for Revocation at

some future date. Petitioners do not suggest on what basis they would seek
revoke Raritan’s requested exemption. NS also filed A “Supplemental
Statement” on June 21, 2004.




least the evening of June 24 due to his absence from the
Washington area between June 18 and June 22, 2004.° This stay
request should be rejected.

IT.

FACTUAL BACKGROUND

The facts in this proceeding are very simple. Raritan

understands that the subject trackage was originally constructed

around 1971 by the now defunct Lehigh Valley Railrcad pursuant

an agreement (“the access agreement”) with Heller dated Dec. 19,

1971.° Historically, the Lehigh Valley Railroad and later
Conrail® operated the tracks inside Heller'’'s facility as
“intrastate spur, industrial, team, switching, or side tracks”
exempt from entry and exit regulation under 49 U.S.C. 10906.
When CSXT and NS acquired control of Conrail and its rail

properties in 1998, they established the Conrail Shared Assets

Operation (“CSAO”) encompassing most former Conrail trackage in

Northern New Jersey including the subject rail property. After

a series of derailments occurred resulting in damage to the

2

Raritan agreed to a short postponement of the effective date until at least
Thursday evening June 24, 2004. Raritan advised Office of Proceedings
Director David Konschnik by telephone that it would be agreeable to a short
further extension to the effective date so that the Board could accept and
consider this Reply. The STB subsequently extended that stay through June
2004.

3 Copy attached as Exhibit A.

4 Under the Final System Plan, Conrail assumed the rights and

obligations under the access agreement.
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industrial park’s track for which Conrail sought to hold Heller

responsible, Heller terminated the access agreement and decided
to replace it with another carrier. Then Heller and its tenant
rail customers asked Raritan® to assume operations at and over
the subject rail facilities. Heller then entered into an
agreement giving Raritan an exclusive license to provide the

service currently provided by Conrail, effective August 15, 2004.

IIT.
ARGUMENT

The Board should recognize and deny Conrail’s request for
relief for what it is: an attempt to perpetuate unsatisfactory
service. By denying this stay request, the Board should allow
Heller to evict Conrail from its property while giving the
customers located in that facility the opportunity to use a
carrier of their and Heller'’s choosing: Raritan.

In deciding whether to grant a stay of administrative

action, the Board considers (1) irreparable harm to petitioner

absent a stay, (2) petitioner’s likelihood of success on the

merits, (3) any substantial harm to other interested parties, #nd
|

(4) the public interest. See, e.qg., Washington Metropolitan Aéea

Transit Comm., V. Holiday Tours, Inc., 559 F.2d 841, 843. For the

5 In 2001, Raritan was established to serve another nearby

industrial park (Raritan Central Business Park) formerly served by Conrail.

3




reasons stated below, Petitioners have not met that test.

In support of its request, Conrail states (1) it is unclear

whether Raritan just seeks authority to operate over Heller's

track or adjacent track owned by Conrail as well, (2) that any

petition for revocation it files or request by any party for what

it calls a “jurisdictional determination” (that is to say,

subject to STB entry and exit regulatory jurisdiction) would ndt

likely be decided on or before August 15, 2004, (3) that Raritan

will likely have what Conrail calls “apparent authority” to
provide common carrier operations over the subject trackage

without any ruling that it is “jurisdictional”, (4) that,

assuming the subject trackage is “jurisdictional”, Conrail cannot

be forced off the line without the issuance of an “adverse
abandonment” (or discontinuance) certificate, (5) that neither
Raritan nor the shippers located there will suffer any
irreparable injury if the status quo is maintained during the
pendency of the revocation proceeding, and (6) that the public
interest will be served by a stay. NS’ adds that Raritan would
replace Conrail’s current competitive, nondiscriminatory access
to both CSXT and NS with access to just one carrier, CSXT.
Regarding its alleged use of Conrail track, Raritan does 1
want to operate over Conrail track located outside Heller
Industrial Park. To the extent that Raritan may have

unintentionally indicated that it would operate over and serve

ot




customers on Conrail-owned lines, it will amend its notice of

exemption to delete any suggestion of operating over or serving

customers on Conrail-owned track. Raritan only seeks to serve
customers located inside Heller Industrial Park.

Regarding the balance of Petitioners’ request, Raritan
agrees that a determination of this dispute is indeed
“jurisdictional.” As to Conrail, it has historically taken the
position that this trackage is intrastate spur, industrial, or
switching trackage outside the Board’s entry and exit
jurisdiction. While Raritan has chosen to seek STB approval fg
its operations, it contends that Conrail cannot have it both
ways. As the Board, the former Interstate Commerce Commission,
and the courts have noted numerous times, the use to which
trackage is put can change over time. See, e.g., STB FD No.

34145, Bulkmatic Railroad Corporation - Acquisition and Operati

on

Exemption - Bulkmatic Transport Company (slip op. served Nov. ]

2002 at 6-8 and cases cited therein). While one owner or user
might regard the track as an unregulated spur, the next owner (

user might treat the very same track as a regulated “line of

r

h]

railroad.” See, Simmons v. I.C.C., 871 F.2d 702, 708-9 (7 Cir.

1989); STB FD No. 34114, Yolo Shortline Railroad Company - Leas

And Operation Exemption - Port of Sacramento (served Feb. 3,

2003); STB FD No. 34442, Maritime Rail, LLC - Lease And Operatil

on

Exemption - Meadowsg Industrial Tracks (served Dec. 19, 2003); S$TB




FD No. 34392, New Jersey Rail Carrier LLC - Acquisition And

Operation Exemption - Former Columbia Terminals, Kearney, NJ

(served Jan, 28, 2004). Assuming arguendo that Conrail’s use af
the track is exempt spur, industrial, or switching trackage,
Conrail needs no authority to terminate operations. It can do |so
without any Board approval. Should Conrail refuse to vacate the
property by August 15, 2004, Heller can initiate eviction
proceedings in the New Jersey courts.®

If the Board agrees with Raritan’s assessment that Conrail
treats the track as an exempt operation, there is no basis to
grant a stay or to delay issuance of the exemption. Conversely,
if the Board should decide that Conrail operates over “regulated”
track, there is still no basis for the Board to stay the issuance
of Raritan’s exemption. The Board has never postponed the
issuance of an exemption for a new tenant carrier seeking to
assume operations from the incumbent tenant carrier pending thg
termination of the incumbent’s operating rights. See, e.g., FI

No. 32049 (renumbered AB-No. 379X), Cheatham County Rail

Authority “Application and Petition” for Adverse Discontinuance,

(decisions served July 21, Aug. 31, and Nov. 4, 1992) and FD Ng.

32049 (Sub-No.l), The Central of Tennessee Rail and Navigation

Company, Incorporated-Modified Rail Certificate (ICC decisions

6 Heller is awaiting Conrail’s response to its letter terminating

the access agreement before deciding its future strategy.
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served July 21 and Aug. 31, 1992) (where the ICC declined to
postpone the effectiveness of the new carrier’s operating
authority pending a decision on an adverse discontinuance
application involving the incumbent). The Board can grant
Raritan’s request for an operating exemption while it considers
the jurisdictional nature of the track and decides any adverse
discontinuance application that Heller as the landowner might
chose to file. 1Indeed, in ruling on that case, Raritan wants the
Board to consider a statement it made in STB Docket No. AB-596,

New York City Economic Development Corporation - Adverse

Abandonment - New York Cross Harbor Railroad in Brooklyn, NY

(slip op. served May 12, 2003 at 7), to the effect that “our
jurisdiction should not be a bar to the owner’s attempt to evigt
a tenant that it deems to be troublesome and devote the property
to another use.”

Conrail and its owners have failed to identify any harm,
irreparable or otherwise, they may suffer as a result of
Raritan’s assumption of operations. Conrail will continue to
receive all of the traffic originating and terminating at the
industrial park and its owners will continue to enjoy the freight
revenues generated by this traffic. In fact, they will benefit
by shedding an expensive, labor intensive operation. Nor will
the operations of Conrail (or its owners) be compromised as

Raritan will replace that of Conrail. During the interim, both




parties will need to coordinate operations as the ICC advocated

in Cheatham County, supra.

Moreover, Petitioners have not shown that they are likely
prevail on the merits. Whether or not the track is
“jurisdictional,” the STB can grant Raritan’s exemption request
under the agency’s precedent leaving the determination of any
contractual rights to either negotiation or commercial
litigation.

With respect to the other grounds for a stay request,
Petitioners fail to identify the harm that the shippers and
Heller will suffer if Conrail remains on the property and failsg
to show how it will be adversely affected if Raritan’s exemptid
becomes effective promptly. But Raritan submits as Exhibit B 3
letter attesting to the harm that will befall rail customers
located at the industrial park if Conrail continues to serve
them. Finally, Raritan notes with respect to the public inters
criterion for a stay that Conrail appears to confuse the publig
interest in the form of the rail service needs to the public wi
those of its own private interest.

Raritan’s reply to NS’ concerns is simple. As the Board
knows well, it is the rail shippers - not a carrier - which

determine the routing of traffic. Raritan intends to offer

n

st

th

customers nondiscriminatory access to both NS and CSXT. NS’ fear

that it will not participate in the traffic is of NS’ own makimg.




It is to Raritan’s advantage to satisfy customer routing reques

and offer equal, nondiscriminatory access to both NS and CSXT.

Otherwise, they will opt to use motor carrier service directly
transload freight to another rail terminal.
IV.
CONCLUSION
Petitioners have not supported their stay request through
evidence or legal argument. Raritan respectfully requests that

the Board deny their request and promptly issue an exemption
authorizing operations at the Heller Industrial Park.

Respectfully submitted,

John D. Heffner, PLLC
1920 N Street, N.W.
Suite 800

Washington, D.C. 20036
(202) 263-4180

Attorney for Raritan
Railway, L.L.C.

Dated: June 24, 2004

or
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LEHIGH WALLLY RAILLROAD COMPANY
SIDETRACK AGREEMENT
- T R} hay 1 Frers A e .

AGREEWENT, made Pecomber 19, 1073 between LEHIGH VALLEY RAILROAD COMPALY
(the "Railroad") and the undersigned “Shipper” or “Shippers”.

The partizs hzving under consideration the location of one or mors sidetracks and appuitenant facilities as descs ‘: mel
belove (the “sidetracks™) zgres that the t2rms znd conditions set forth below znd on the revarse hereof shall popiy to ihe
constructinn, ownarship, ma:ntenance and use thereof. The attached pian shows the iocation of the facilitize |as prﬁscrtl)
agreed or

Ownership and duty of mzinteaance shall be as follows:

Track er Duty of
Facility Frem To Owmer ffaintzpance
Sidetrack A-B-C-Dn3925"' A D
In Iengin Including
#8 Turnout & Dexail .
Fortion 312°% In length A B # Railroad 4 Railxoad
Including 1 #8 Turnout
Pextion 3613 In Length B D Shipper qfﬁppez
Including Dexeil Owmer Qemex
Side Track C-E 3537° In C E Skipper Shipper
Length Including 1 #8 Cemer Osney
Tuznout .
# Portion & to B (312'} Including 1 #8 Turnout) %o be constructed at sols dost and
expense of Shippex. Upon comoletion Railroad ovns and maintains Portion A o B.
Shipnzr shall equip zate, {f shy. shown on attached plan with = dsvice to sesurs 4t wher iz ex dpen
position, 4ny locks used are to be cf 8 t¥pe epproved by Rellroed.
Location: Mo P. 24 4 5160 Raritan Br., Nixon, New Jersey
Number znd date of plan: D 2071002 Revised December 18, 1973
For addiﬁoual terms and conditions see zttached ridsr dated hilntedaddd -
Agreements cancelled (abbreviate): e il i it
Any waiver by Rallroad of any right herein shail not be deemed 2 waiver as to 2ay breach subseguently occurring.
This egreement shell be effective es of the date the sidetrecks sre pleced in sarvice end shell be

binding upon end epure to the benefit of
successors end essigas,

IN WITNESS WHEREOQT, the partiss hereto have duly executed this 2greement as of the above date.
CONSENT:

LEHIGH VALLEY RAILRTAD COMPANY
The undersigned h:reby’\:onacms to }

the perties hereto and their respective legal represeptecive

%Lﬁrs an;z_x

the  installation, ncmtena ce_and_use
By: / “*f— {)AL/J.
A
@

of the sidetracks across zfro:;-'rt\\
,// /fd_ﬂza/l /

' SHIPPERDMHERs I. HELLER COMNSTRUCTEC:
/
By: 2o /%Jécfﬂs
2
TITLE: f




INTER ceit of ceasirustion saall 1 each oo
higaten of furmisting such apperienan
respinnble jar nmntenancz shall pave thz| obuigais
sng . 2 repair and rencwal, &Rd g
use.
2 work to be dGnne or paid for by n Shipper shall be done at such times, if
fagtory te Rallroad. Whoars ship ol sidciracks and duty of meintensmch
nals winen szebie upe the same are furnished by Kailroad they shell remain th

the party listea on tha iac
s cidetracize owned by o

shing &l Jabpor and
seaw, 1ce and debris. She

P =3

feep wll hopoers ard piis sasely <ov:

(b) Al zoastruction and maintenar
end with sulh matenas a§ shall be
zay of the mat
.

1 te in a Shupper i
Rallrcad until pzid o
(c) Subiect to all the terms of this zgreement, the appropriate Shinper, provided it Erst obtain the Railread’s wiittzn conssnt,
may maka cranges in or inswill fac s othzr than os previded berein -(suen es, without 1aU0M, TORE Crossings, |hiopsers, pis,
trestles, loading er uvaioading ceviues, sige Lnes or pover lines, addiusnal or relscesd sidetracks or €XTensions) Cfer, wunoIe of
alongside the sideirzcis.
(6) Zach Shipger shell bz responsible for 21l taves assessed on tie rortiang of sidetracks owmad by it o
raimbursement for taxes pzid by Rzilvgzd in dis benel, i sueh poruons o sidetracks are taxed or asseqse

rsz Railroad for such tanes as Railroad chell determine to be properly &ll

2. LAND, The Shipgers at their own expenst shall fumish the land accessary for portiens of sidetracks lozated o
Frilroza's right of way, procure ali 1 , Crders and iranchises now of haresiter necessary for the construchion) maing
removal titereci and discharge 2ll oblizsirors impos=d by such iicznses, orders or fraacises or reimjursa
‘ ot discharging the same and shall aiso secure to Raiiread tie night to enter upon sz2ic laad ar z2li |times for the
Lpurpose of IONSITIIHRE, MAMIAIMLZ, operabng and removing sidetrazie, L .

3. OPERATION. (=) Railroad's treins, engines, cars and other rolling ecuipment shall at 2l times have the|right of wa
{ ] & f 8 s = 3 . Y
and wheaever they arz opersting 1a tae victuty all aliempis to cross or use sigatracks by any Shipper, its oifcets, cmipioyees,

- ggents and iaviizes shall ceace. Y e
’ (b)" Any movement of cars or other equipment by aay Shipper shall be 2¢ its own risk and restricied to movedients betwesn
clearzoce point and end of trock. - R

4 LIABILITY. (2) The use oi railroad locomotvss myolving risic of fire, cach Shipper (except where Railroad is solely

“aegligent) releases Railread irom and indemnifies 1 2gamnst liabiiity 10r loss or dumage to property o said Shipper|and progerty

o4 s premises ansing irow are caused by locomolves operating on sideiracks or n their vicwity for the purpage oi. serving

said Shipper except railroad cars and shipments in course ot transportation, other rolling eawipment and other property| of Railroad.

(b) Each Sh:ipper agress to indemnify P.ailzogd against and compensate jt for loss, damage or injury (including death)
caused by or growmg oui of any act or omission of stich Shipper, its oficers, agents, employees or-invitees to any person whatso-
gver O 10 tae property Of any oI wn2-rarties hereto, their oficers, ageats or cmployees or of 20y ©Oth2r person oy corparzuon.
Submidence of tne surface of preperty owned or nsed by a Shupper shail ba considered an omission for purposes of tHis pzragraph.

(¢} In any case witere such joss, camare or mury shall orcur by ressan af a departurs from Aslizle & hergsf bhipper’s said
lizbility for compansasion and indemwily shall exist noiwithstanding  Railroad negligence. Exceplions shown on anadhed plan and
permitied under Article 6 siwll also te sulject 1o the forzgoing wrovision for linsility notwithstawling Kuilroad negligence. In zny
other case (except as provided in paragraph (a) of this Arucle) where 2ct or omi<sion of a Shipper or “Shuppers and negligence of
Railroad are contributing 1actors such ioss, damage or wnjury shall be shared equaily by the Railrond and such Shipper or Shippers.

3. USE OF TRACK, Each Shipper zgrees not to authorize or permut the use of said sidetracks by or for the henchit of any
other person or persons without the written consent of Raiircad, and that Rajlroad mzy use such sidetracks in comnecuon with
any extensnion of “tmeszmie ~winctr Railrozd-rmay desire to construct for the purpcse of reaching business or industrids other thas
that of such Shipper, 2na Railroad may Celiver, receive, handle and transport the freight of others aiong or upon szid |sidetracks or
gny extensien therenf ja.such imanaer-2s.not.to dsterisre unnesessacily. oz unreasonably with the handling of the irdight of such

hipper.

6. CLEARAHCES. Except as shown on attached pian, no Shipper shall allow any structure or obstructich to remain
over zay sidetracik or adjacent thereid at any poiat nesrer than twenty-two fest (22') measured vertically above top of raif if
structure is over the sidetrack or mearer than eight ieet, six inches (8'6”) measured laterally irom the center [line of any
straight poruon or nezrer than eight feet, six inches (8'6") ‘plus the middle ordinate of a forty foot (40') cherd thereof to the
ceater line of any curved portion of said sidetrack except that said vertical clezrance may be redused to eigniean reei| {18') above
top of rail and said lateral clearance may ba reduced o eignt feet (8') at entrances to and nside tuildings and that platiorms
erecied adjacent to any sidetrack extending rot more than four reet (4') vertically-zbove top of rail may have z latekai clezrance
of cight feet (8') irom the center line of said sideirack providing a full eight foot, six inch (8'6") ciearance 15 maintamed on
oppasite side of track or the track ceater to any adjacent track is not iess than fourtesq feet (14"}, said ciearancds being for
swraignt track only and curvatures to be compensated for 2s outlined abave; wires and czblss shall hayve 2 clearaacs of twenty-
sevea feet (27') above top of rail

7. TERMINATION, REMOVAL, Violation by any Shipper of any covenant herein shall give Railroad the right to
terminzte this agresment forthwith as to such Shipper; otherwise 1t shall continue in efect tetwesn Railroad and dach Shipper
ustil tzrminated by Railroad 2s to any Shinger, or by any Shipper as to itseli, by sixty (60) days’ written notice servad personally
or by mai! to the last known zddress. Upon terminztion 25 to any Shipper (1) Railroad shall have the rizht 2t ity eX[inse 1o
enter upon the property of such Shipper and remove any or all sidetrzck material befenging to Railroad; and (2} spch Shipper
within thirty (30) cays shall at its own expense, 11 a manner satisfactory to Railrcad, remove from Rrilroad's rightl of way zl}

* portions of sidetracks belonging o such Shipper and resto=e the right of way to a condition satisfectory to Raiifoad or pay
Railroad for coing so: provided, however, that Reiirozd shall have the right to purchase the same at their then fair vaive,

& NONPERFORMANCE. Whenever any Shipger chall f2il to pcriorm‘any of the obfigetions imposed onl it by this
agreement Railroad may st its option perform the szme st the expense of szid Shipper; or may oa fAve (5) dhys’ writtea
notice, disconnect the sidetrucks or withhold cervice. ' : -

°9. PRIOR AGREDMENTS, Ths sgreements listsd on the face hercof botwest (he parties hersto or their predscessors
are hereby canceiled

e mm e e emeree s et gayememer s e L




I. Hefler

EXHIBIT

Heller Park, Edison, New Jersey, is presently served by
Conrail pursuant to a Sidetrack Agreement dated December
19, 1973, between Lehigh Valley Railroad Company and

I. Heller Construction Company, Inc.; Secretary's Registry
No. 182-089.

Pending the execution of a new Sidetrack Agreement between
I. Heller and Conrail, I. Heller hereby granmts to Conrail
the right to use I. Heller's existing tracks as defined

in the aforementioned Sidetrack Agreement in order to
serve the industry siding of the facility of Linden Ware—
house and Distribution Co., et. al., located at 11
Distribution Boulevard, Heller Park, Edison, New Jersey
08817.

I. HELLER CONSTRUCTION COMPANY, INC.

oo Mol

/1. HELLER, PRESIDENT

September 23, 1977

205 Mill Road
Edison, N. J. 08817
(201) 287-4880

Ingenuity in distribution genter
site location and construgtion.
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20 Executlve Avenue, Edison, New Jersey 08817
Tel: 008-248-1333 Fax: 908-248-1164

June 23, 2004

Honorable Vemon A. Williams
Secretary

Surface Transportation Board
1925 K Street, N.'W.
Washington, D.C. 20423

RE: STB Finance Docket No. 34514, Raritan Central Railway, L.L.C,
-Operation Exemption-Heller Industrial Parks, Inc.

Dear Secretary Williams:
I am writing in connection with the above-captioned proceeding.

Superior Warehousing Systems, Inc. (Superior) is a rail-served cus-omer located inside Heller
Industrial Park (Heller) at Edison, NJ. Currently, Consolidated Rail Corporation (Conrail)
provides rail service to customers located at that facility. We have been a tenant in Heller Park
and a customer of Conrail for fourteen years. Recently, Heller terminated Conrail’s right to
provide service in part due to concerns we have expressed to Heller about deficiencies in service
and lack of respect for our property.

Heller has selected and signed an agreement with Raritan Centrs] Failway, L.L.C. (Raritan), to
act as the carrier to replace Conrail for providing service at the park. It is my understanding that
Raritan has sought authority from your agency in the above-captiored docket to provide thz
service. I have met with Raritan’s President and feel confident that his company can pr(:;iie
service that is more responsive to Superior’s needs than that historizally provided by Co

We take exception to the statements made by the Petitioners on page 6, paragraph 2.

-

—

Superior will suffer substantial injury as a result of maintaining the status quo, pending results of
a revocation of proceedings.
1) We have made many complaints to Conrail regarding the service and the placemen of
our cars to our facility.

a. Loaded cars are consistently placed for us at locations that are not even o
making the unloading impossible and further delaying the receipts of the
customer’s goods, affecting orders and service to their customers.

b. A change was made to the notification of cars rec eived by Norfolk Southern so
that we are now notified that cars constructively placed after business hours|and
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2) Cars are ordered each day and requested to be spotted at specific unloading doors to
facilitate speedy unloading and efficient staging in our wa:ehouse for better service to our
accounts. Conrail ignores these specific requests and places the cars to their convenience,
resulting in delay of unloading.

3) Asaresult of the misplacements of cars ordered, it often results in demurrage.

4) There have been several de-railments on the tracks caused by negligent operation by| the
Conrail drill crew resulting in our being billed by Heller Parks to repair the tracks.
Conrail consistently denies any responsibility for the damage to the rail bed and we
continue to pay for the full cost of the derailment. In fact, in one instance, two
derailments occurred over the same space of track within one week. This negligencd cost
us hundreds of thousands of dollars, which we cannot afford.

5) On a Friday aftemoon in late April, we were notified by Conrail that they would be dis-
continuing their night crew effective immediately and we vould have to re-work ourl drill
time. We complained that they couldn’t make such a signiicant change in operation
without notice. This change was rescinded and our service was un-interrupted. We have

been told that the service will be reduced to three times per week but the timeframe has
not been disclosed.

Part of the same paragraph on page 6 it is stated that Conrail is prepared to continue providing

the same service under the same condition during the revocation proceeding. No thank you we
cannot afford it,

We support the Verified Notice of Exemption filed by Raritan Ceniral Railway, LLC (“Raritan”)
on June 15, 2004 for the following reasons: _

1) They will provide multiple drills with the same day to iinprove service. On many
occasions, the improved service will reduce any demarrage charges to us and will
improve the flow of cars to the respective carriers. . ‘

2) Raritan is going to be fully responsible for all track miaintainance and de-railment
costs. _

3) The additional business that our cars generate will enure: to the benefit of Raritan for a
more efficient operation. ‘ '

4) Raritan has indicated to us that with this improved ogeration they will be able to
direct warehouse business, cross dock transloading revenue to us.

We would be able to enter into a working partner relationship whica W(_)uld enure to both our
benefit. We plead that you deny the Petition to Stay Exemp}ion forthwith and let the forces of
competition survive to the benefit of all concerned. Accordingly, I urge the Board to grant
Raritan’s request for an operating exemption as expeditiously as possible.

Y ours,

flliam E. Gatto, President
Superior Warehousing Systems, Inc.

CC: All Parties
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June 24, 2004

Honorable Vernon A. Williams
Secretary

Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20423

RE: STB Finance Docket No. 34514, Raritan Central Railway, L.L.C.
Operation Exemption-Heller Industrial Parks, Inc.

Dear Secretary Williams:
I am writing in connection with the above-captioned proceeding.

Heller Industrial Parks, Inc. (Heller) manages a rail-served industrial park located in Edison, New
Jersey. Currently, pursuant to an Agreement dated December 19, 1973 between Lehigh Valley
Railroad Company and I. Heller Construction Co., Inc. (predessor-in-interest to Heller), Consolidated
Rail Corporation (Conrail) provides rail service over tracks managed by Heller to various customers
located within this privately owned industrial park. By letter dated June 1, 2004, as permitted under
the provisions of the aforesaid Agreement, Heller terminated Conrail’s right to use our property. The
Agreement permits Heller to terminate Conrail’s use of our property for any reason on 60 days’
notice. A copy of the Agreement and our letter of termination is also enclosed for your information.

In order that our tenants can continue to receive rail service, we negotiated and signed a License
Agreement with Raritan Central Railway, L.L.C. (Raritan), to provide service over the tracks within
the private industrial park we manage. It is our understanding that Raritan has sought authority from
your agency in the above-captioned docket to provide service over the tracks within the privat
industrial park we manage.

My purpose in writing is to urge the Board to grant Raritan’s request for an operating exemption
expeditiously as possible despite objections filed by Conrail, CSX and Norfolk Southern Railway.

Sincerely yours,

Heller Industrial Parks, Inc.

llen M. Carpenter
Executive Vice Preside

Enclosures

cc: John D. Heffner, Esq.

All parties

Ingenuity in distribution center
site location and construction.
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205 Milt Road
Edison, NJ| 08837
(732) 287-4880

1. Heller FAX (732) 287-5033

June 1, 2004

David M. LeVan

Chairman, President and Chief Executive Officer
Consolidated Rail Corporation

2001 Market St., 16th Floor

Philadelphia Pennsylvania 19103

Re: Lehigh Valley Railroad Company
Sidetrack Agreement
Dated December 19, 1973

Dear Sir Madam:
This letter shall serve as notice that we have entered into an exclusive agreement with a third party to operate
rail service in and through Heller Park, Edison, New Jersey covered by the above referenced sidetrack
agreement.

Accordingly, this letter shall further serve as notice that, effective sixty (60) days after your receipt of
letter, the above referenced Sidetrack Agreement, and your company’s right to use the tracks identified in
said agreement, is hereby terminated.

If you have any questions or comments, please don’t hesitate to contact me at the phone number listed above,
or by electronic mail at ecarpenter@hellerpark.com.

Sincerely,

1. HELLER CONSTRUCTION CO., INC.

Wton D [rdic.

~ELLEN M. CARPENTER C//

VICE PRESIDENT
cc: Conrail Yard Master Consolidated Rail Corporation
Metuchen, New Jersey Real Estate Services

1000 Howard Blvd., 4th Floor
Mt. Laurel, New Jersey 08054

Ingenuity in distribution center
site location and construction.
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CERTIFICATE OF SERVICE

I, John D. Heffner, certify that I have this 24*" day of

June, 2004, served by fax and by first class mail, a copy of th

Reply of Raritan Central Railway, L.L.C. to the Petition for Stay

upon all parties to this proceeding.

Qg Brefger
Jﬁhn D. Heff@é\r/
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