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PREFACE AND SUMMARY OF ARGUMENT

This Petition seeks clarification of the Board's October 18, 2001 Decision ("October
18 Decision") pursuant to 49 C.F.R. § 1117 or, alternatively, reconsideration pursuant to 49
C.F.R. § 1115.3. The Board also is requested to permit this proceeciing to go forward as an
investigation under Ex Parte No. 328, Investigation of Tank Car Allowance System, 3 I.C.C.
2d 196 (1986) as supplemented at 7 1.C.C. 2d 645 (1991) ("Ex Parte 328"), and to
consolidate this case with Docket No. 42060 (Sub-No. 1), North America Freight Car

Association v. The Burlington Northern and Santa Fe Railway Company.

Shippers who furnish their own cars are entitled by law to an "allowance" for doing
so. The allowance payable for tank cars is the product of extensive negotiations in Ex Parte
328, which contains a formula designed to cover costs of private tank car acquisition,
maintenance, and operation.

Effective July 1, 2001, The Burlington Northern and Santa Fe Railway Company
("BNSF") terminated unilaterally an established tenet of private freight car ownership:
that railroads would furnish as. part of the service included in the freight rate holding
tracks for empty private cars prior to loading. Tracks to hold empty cars prior to loading
are an essential component of car service, as no car use cycle, whether involving private
or carrier cars, can be maintained without some logistical slack. Shippers who had
acquired tank cars -- because BNSF declines to furnish them -- had not bargained for or
calculated their costs of holding tracks for empty cars prior to loading when Ex Parte 328
was negotiated and the private tank car fleet was acquired. The new BNSF storage

charge regime faced tank car shippers with the Hobson's choice of constructing holding




tracks on their own facilities at their own expense (in some cases construction is not even
physically possible) or paying substantial storage fees to BNSF. Those costs reduce
significantly the value of the allowances payable by BNSF to shippers who furnish their
own tank cars. Another aspect of the July 1 changes imposed new diversion changes on
return empty movements of tank cars.

Faced with BNSF's abrupt new provisions, tank car shippers sought relief under
Ex Parte 328, a comprehensive set of allowance rules prescribed by the Interstate
Commerce Commission ("ICC") following years of negotiations between railroads and
private tank car owners and operators. Expressly utilizing the provisions of Section 8 of
Ex Parte 328, which calls for an investigation of a railroad tariff that "departs in any
manner" from Ex Parte 328, North America Freight Car Association ("NAFCA") and
certain other parties petitioned the Board to institute an investigation.

The Board has not yet acted on that request. Instead, without a full explanation,
the October 18 Decision appears to have treated the investigation petitions under Section
8 as requests under Section 9 of Ex Parte 328 for renegotiation of the tank car allowance
agreement. The Board held the proceeding in abeyance and directed the parties to pursue
negotiations, which are now concluded.

It was erroneous and contrary to the plain terms of Ex Parte 328 for the Board to
blur the distinction between petitions under Section 8 of Ex Parte 328 for investigation

and petitions under Section 9 for renegotiation. The Board should clarify that it does not

Ironically, when the railroad industry found it desirable to replace agency-prescribed car hire rates
with market-based negotiated rates, the railroads recognized that it would be an undue economic hardship
on some railroads that had acquired cars in reliance on the prescribed rates to make an abrupt change, so
the railroads determined to cushion the impact of the new outlook through a ten-year phase-in of
deprescription. See Ex Parte No. 334 (Sub-No. 8), Joint Petition for Rulemaking on Railroad Car Hire
Compensation, 9 I.C.C. 2d 80 (1992). No similar phase-in consideration has been extended by BNSF to its
customers.
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regard a Section 8 investigation petition as a Section 9 renegotiation petition. If the
Board did intend to treat a petition under Section 8 as one seeking renegotiation under
Section 9, it should reconsider and revise its views. The Board cannot expect parties to
expend substantial time, money, and effort to achieve negotiated solutions, if these
solutions, and the parties' dispute resolution procedures, are not honored.

This proceeding should now move ahead. The new storage charge rules impose
on shippers empty car costs that were excluded from the Ex Parte 328 formula because
they specifically were regarded during the Ex Parte 328 negotiations as railroad costs. In
addition, the new diversion charges applicable to return moveme1‘1ts of empty tank cars
increase empty car repositioning costs in violation of the "mileage equalization"
provisions of Section 1 of Ex Parte 328, which compel tank car operators to pay for
repositioning of empty cars only when empty miles exceed 106 percent of loaded miles.
Both types of new tank car expenses reduce the value of the tank car allowances paid by
BNSF. Carrier tariffs that depart from the Ex Parte 328 negotiated allowance system "in
any manner" are subject to investigation.

Under these circumstances, the Board is obligated by the provisions of Ex Parte
328 to examine the new BNSF tariff matter in an Ex Parte 328 investigation. As those
provisions have been interpreted in prior ICC cases, it is unnecessary and inappropriate at
this point for the Board to resolve the merits of any party's position; that is a function to
be performed in the investigation itself, as provided by Ex Parte 328. Ex Parte 328 does
not bar "departures” from the mileage allowance system, but it does provide that

departures must be justified by the publishing carrier in an investigation.
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PETITION FOR CLARIFICATION AND, ALTERNATIVELY, FOR
RECONSIDERATION; AND FOR RESUMPTION
OF PROCESSING
I. BACKGROUND

This proceeding involves a Protest and Petition for Investigation (the "Protest"), filed
on June 26, 2001 under the provisions of Ex Parte 328 by NAFCA, including 11 of its
members.! NAFCA is an unincorporated association of companies that manufacture, lease,
or operate private rail cars, including tank cars.

The Protest asserts that certain rules and tariff provisions of BNSF applicable to pri-
vately-owned tank cars, that became effective on July 1, 2001 (the "July 1 Changes"), are
subject to the mandatory investigation terms of Ex Parte 328. The challenged BNSF provi-
sions represented a new regime for private tank cars which (1) required the operators of such
cars to terminate their use of BNSF tracks for the holding of empty cars prior to loading and
to furnish their own tracks, or face substantial daily storage charges; (2) replaced free diver-
sions of empty tank cars with new charges for each bill of lading directing such a diversion;
and (3) imposed storage charges on empty private tank cars awaiting repair or maintenance
on railroad tracks. BNSF moved to dismiss the Protest, on the grounds that the July 1

Changes are legally acceptable and do not require investigation under Ex Parte 328.

NAFCA replied.

! The National Industrial Transportation League ("NITL") and the American Chemistry Council
("ACC") have notified the Board they will participate in this proceeding in support of NAFCA. NITL and
ACC have joined in this Petition.




On October 18, 2001, the Board issued a decision (the "October 18 Decision") ad-
dressing NAFCA's Protest and a series of related protests and petitions for investigation un-
der Ex Parte 328.°

The October 18 Decision set aside the Protest and investigation requests of NAFCA

and other parties in the identified proceedings, instead holding all such proceedings in abey-

ance, including BNSF's Motion to Dismiss. The Board provided the following rationale for
its action:

The 1986 [Ex Parte 328] Agreement {prescribed by the
Board's predecessor] expressly provides for us to require
the parties to reopen the negotiations [that led to the Ex
Parte 328 prescription] when more than three interested
parties file petitions at the agency. Here, petitions have
been filed by numerous parties. A broad base of affected
parties has raised concerns and BNSF and UP have re-
sponded to the challenges of their publications. We will re-
solve this matter, if it becomes necessary for us to do so.
At this time, however, we believe that the parties are in a
better position than we are to determine how best to resolve
the issues raised in these proceedings. Therefore, we will
hold these proceedings in abeyance and require the parties
to engage in negotiations as provided for in the 1986
Agreement.

October 18, Decision, Slip op. at 3.
The October 18 Decision also required the parties to notify the Board on the progress

of the required negotiations. Vice Chairman Burkes entered a Comment suggesting that the

2 Docket No. 42061, Railway Progress Institute Committee on Tank Cars Petition for Investigation
and Protest pursuant to Ex Parte 328 (challenging storage charges of BNSF applicable to private tank cars

on railroad tracks awaiting placcmcnt for repalr or maintenance); Docket No 42062 The Chlorme Insti-
iff Publi f P

(challengmg storage charges of Union Pacific Railroad Company ("UP") applicable to empty private tank
cars on railroad tracks awaiting placement for loading); Docket No. 42063, Railway Progress Institute
Committee on Tank Cars Petition for Investigation and Protest Pursuant to Ex Parte 328 (challenging stor-

age charges of UP applicable to private tank cars on railroad tracks awaiting placement for repair or main-
tenance; Docket No. 42064, E. I. DuPont de Nemours and Company -- Protest and Petition for Investiga-
tion (challenging storage charges of UP applicable to empty private tank cars on railroad tracks awaiting
placement for loading).




renegotiation provisions of Ex Parte 328 are inapplicable to this case. Vice Chairman

Burkes stated:

The only "petitions" before the Board are those expressly
under Section 8 of Ex Parte 328 seeking an investigation of
rules changes alleged to be "departure tariffs." The "rene-
gotiation" provisions of Section 9 referenced in this deci-
sion are thus inapplicable. Parties actually desiring renego-
tiation appear to me to be fully capable of saying so, and
none has done that. In any event, even if a Section 9 rene-
gotiation request has been made, the other provisions of Ex
Parte 328 would remain in effect, so that we would still be
obligated to investigate "departure tariffs" if petitioned to
do so.

The ICC was faced with a similar dispute in 1988 when
Buffalo & Pittsburgh Railroad Inc., established charges for
the movement of empty cars to repair facilities. Protests
were filed by three parties under Section 8 of Ex Parte 328.
The ICC instituted an investigation to determine whether
the departure provisions in Section 8 applied.... I believe
the same approach could have been applied here.

Following the October 18 Decision, discussions took place between BNSF and
NAFCA and between BNSF and the Railway Progress Institute Committee on Tank Cars
("RPI"), the petitioner in Docket No. 42061. In addition, certain other private car operators
who had notified the Board of their intent to participate in Docket No. 42060 conducted dis-
cussions with BNSF. On November 20, 2001, the Board issued a decision stating that the
time for seeking clarification or reconsideration of the October 18 Decision would be post-
poned until 20 days afier the conclusion of negotiations. Periodically, the parties filed pro-
gress reports and related comments with the Board. Certain parties who had evinced an
intent to participate in this proceeding revised those intentions during the course of their dis-

cussions with BNSF. As recited in various decisions of the Board in this case, such parties

have withdrawn from this proceeding in order to pursue private negotiations with BNSF.




As a result of the negotiations directed by the October 18 Decision, only one issue
addressed in the Protest has been resolved. In the spring of 2002, as a result of an agree-
ment reached between BNSF and RPI in Docket No. 42061, BNSF amended Items 1000 and
150 of BNSF Storage Book 6005 (the storage charge tariff) to exclude "[c]ars held for
placement to private repair facilities" from the application of storage charges. Conse-
quently, the holding of empty private cars on railroad tracks awaiting placement at private
repair facilities has reverted to the rates and rules set forth in § 5 of Ex Parte 328, just as
prior to July 1, 2001. For that reason, the provisions of paragraphs 16, 17, and 18 of the
Protest will not be pursued at this time.

On May 20, 2002, NAFCA and certain other parties in Docket No. 42060 (and re-
lated proceedings) filed a letter with the Board reporting on the status of negotiations. The
May 20 letter reported that negotiations in Docket No. 42060 had concluded without any
agreement other than that reached between BNSF and RPI in Docket No. 42061. The May
20 letter advised the Board that BNSF had determined to make, and had made, certain tariff
changes unilaterally, effective April 1, 2002, but had declined to make such changes retroac-
tive to July 1, 2001, had declined to place a fixed term on the changes, and had reserved the
right to make further storage or diversion charge changes through tariff publications.

The unilateral changes made by BNSF effective April 1, 2002 included revisions to
two tariff provisions described in the Protest. BNSF amended Item 1700 of Storage Book
6005 to reflect new storage rates as shown in new Item 1800 of Storage Book 6005. As a
result, effective April 1, 2002, some of the storage charges that had been set at $25.00 per
car per day on July 1, 2001, were reduced to either $15.00 or $10.00 per car per day, de-

pending on the geographic location of the car holding point. Additionally, BNSF granted a




credit for one storage charge day to each empty private tank car from which BNSF receives
a revenue line-haul movement. The facts recited in paragraph 10 of the Protest should be
regarded as amended by BNSF's April 1, 2002 changes to Items 1700 and 1800 of Storage
Book 6005, without completely reversing the allegations in those paragraphs.

The second relevant change made by BNSF on April 1, 2002 affects paragraphs 12-
15 of the Protest, challenging BNSF's institution of a new bill of lading charge of $150.00,
subject to a maximum of $450.00 per bill of lading, for any diversion request applicable to
an empty tank car. On April 1, 2002, BNSF amended Item 1000 of Diversion Book 6200 to
permit one free diversion per tank car (also without retroactivity to July 1, 2001 and subject
to future change), and the Protest should be regarded as amended accordingly.

II. CLARIFICATION OR RECONSIDERATION OF THE OCTOBER 18
DECISION IS APPROPRIATE

Two related matters are at stake in this case. The first is whether parties, such as
NAFCA, that protest and petition for investigation expressly under the provisions of Section
8 of Ex Parte 328, will find themselves forced by the Board into unrequested renegotiation
of the national mileage allowance formula and system under Section 9 of Ex Parte 328. The
second is whether the Board now will proceed with the investigation that has been requested

in this case under Section 8 of Ex Parte 328.

A. Ex Parte 328 is a Negotiated and Prescribed Agreement and its Terms Should
be Applied as Negotiated and Prescribed

BNSEF, like other railroads, furnishes virtually no tank cars to its customers, and bulk
liquid shipments on BNSF accordingly are made in private cars. When shippers furnish

their own cars, they are entitled to receive an "allowance" from railroads that use the private




cars pursuant to the provisions of 49 U.S.C. § 10745. See, e.g., Terminal Charges at Pacific
Coast Ports, 255 I.C.C. 673 (1943).

Before Ex Parte 328 was adopted, the determination of appropriate allowances was
accomplished only through "protracted litigation" before the Interstate Commerce Commis-
sion ("ICC"), Ex Parte 328, supra, 3 I.C.C. 2d at 196, fn. 3. The present provisions of Ex
Parte 328 are the product of two extended negotiations between railroads and tank car sup-
pliers. The first of these negotiations consumed three years and concluded in a 1979 agree-

ment, Investigation of Tank Car Allowance System, 367 1.C.C. 48, 49 (1982). In 1982, the

railroads sought renegotiation of the 1979 agreement, and those renegotiations consumed
another three years, Ex Parte 328, supra, 3 I.C.C. 2d at 197. As the ICC observed when
adopting Ex Parte 328:

* * * The [1986] agreement is the product of three years of
intense Commission-directed and supervised negotiations
between the railroads and virtually all tank car owners and
users. As the [shipper and railroad negotiators are] careful
to point out, it is definitely a compromise in which virtually
all parties acquiesce but no party prevailed unequally. ...

We have before us an agreement that is the result of
a process of negotiations that we initiated and encouraged,
that commands the almost unanimous support of rail, ship-
per and tank car interests, and that is a marked improve-
ment over the 1979 agreement. In light of the virtually
unanimous desire of the parties to address tank car allow-
ances with a nationwide formula, and their belief that this
formula will prove more workable than the one negotiated
and approved in 1979, we will, consistent with our interest
in encouraging private solutions, allow the agreement to
take effect.

31.C.C. 24 at 200-201.
The Ex Parte 328 negotiations produced a detailed agreement containing, among

other things, separate and distinct provisions for challenging a "tariff that departs in any




manner from the allowance system prescribed herein" (Section 8), and for reopened negotia-
tions on the "national mileage allowance formula and system" (Section 9).
Section 8 begins with the statement that:

No tariff that departs in any manner from the allowance sys-

tem described herein may be filed or will be permitted ex-

cept as provided below. (Emphasis added)
3 1.C.C. 2d at 209. The Ex Parte 328 Decision explains that the intent of Section 8 is that
"[a] departure tariff will be investigated ... at the request of any party on which the tariff's
provisions have a direct impact" (emphasis in text). 3 I.C.C. 2d at 198.

Section 8(c) provides that "[n]o reply to protests ... or any justification statement or
other explanation document, however denominated, may be filed by the railroad publishing
a departure tariff. Such railroad will conclusively be presumed to have concurred in the re-
quest for investigation...." These provisions were explained by the ICC to mean that "while
the railroads retain the right to depart from the national agreement, each departure, whatever
the form, must be justified by the publishing railroad and an investigation proceeding must
be instituted if a petition for investigation (protest) is filed" (emphasis supplied). 3 I.C.C.
2d at 198.°

Thus, where a railroad tariff purports to depart in any manner from the tank car al-
lowance system, an investigation proceeding is mandatory upon protest under the negotiated

Ex Parte 328 rules, regardless of whether the Board might be inclined to approve the "depar-

ture" after consideration on the merits. See Charges for Movement of Empty Cars, B&P RR

Inc., 7 I.C.C. 2d 18 (1990) ("B&P RR"), where the ICC, in response to protests filed under

Section 8 of Ex Parte 328, instituted an Ex Parte 328 investigation even though the ICC

Under Section 8(a) of the Agreement, a protest can also be filed by an association.
The cited decision does not refer to such protests, but protests under Section 8 were filed and are
available for review in the case docket files.
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ultimately found in the investigation proceeding that the protested tariff changes did not
amount to "departure tariffs" within the meaning of Ex Parte 328.

Section 9 of Ex Parte 328 is distinctly different from Section 8. Section 9 provides
that the Board "will reopen negotiations on the national mileage allowance formula and sys-
tem ... whenever the [Board] receives petition(s) by any three or more interested parties." 3
LC.C. 2d at 211. The Board has received no Section 9 petitions in this case. NAFCA, in-
cluding its 11 members who are participating in their own names, protested and petitioned
expressly and solely under Section 8(h). Neither they nor any other parties -- including rail-
road parties -- have made a Section 9 request for renegotiation.

The October 18 Decision appears to have relied on the provisions of Section 9 with-
out saying so explicitly. The Decision contends that "[t]he 1986 agreement expressly pro-
vides for us to require the parties to reopen the negotiations when more than three interested
parties file petitions at the agency.” Only Section 9, and not Section 8, has a "three party"
requirement. The Board, therefore, seemingly could have been referring only to Section 9
when it ordered the parties to commence negotiations. To the extent the Board regarded the
Protest under Section 8 or any similar submission by other tank car users as constituting
Section 9 renegotiation requests, the Board has committed material error within the meaning
of 49 C.F.R. § 1115.3.

Inasmuch as the October 18 Decision directed renegotiation of Ex Parte 328 even
though the only petitions before the Board were those under Section 8, the possibility arises
that the Board may have interpreted Ex Parte 328 as allowing it to treat a protest and peti-

tion under Section 8 as a renegotiation petition under Section 9. Any such view, however,




would be an untenable interpretation and application of Ex Parte 328 and likewise would
constitute material error within the meaning of 49 C.F.R. § 1115.3.

As observed by the ICC and noted above, Ex Parte 328 is a carefully crafted com-
promise. There is no reason to accord it an implied construction that is so clearly at odds
with its plain language. The Agreement recognizes two distinct types of petitions: those for
investigation under Section 8 and those for renegotiation under Section 9. Section 9 states
that the Board "will reopen negotiations on the national mileage allowance formula and sys-
tem adopted in this order whenever the [Board] receives petitions by three or more inter-
ested parties, without requiring that such parties demonstrate good cause for reconsidera-
tion." It is difficult, if not impossible, to read Section 9 without concluding that the "peti-
tions" therein referenced are petitions for renegotiation and not for some other form of relief
under Ex Parte 328. If renegotiation is triggered by any petition for relief under Ex Parte
328, than even such things as unopposed, joint petitions to alter some ministerial require-
ment (e.g., the frequency of update adjustments) would result in renegotiation. Section 9
plainly should not be brought into play automatically whenever relief is sought elsewhere
under Ex Parte 328 by three or more persons.

Any interpretation of Ex Parte 328 which blurs the distinction between Section 8 and
Section 9 petitions nullifies the Ex Parte 328 structure as negotiated. Further, any such con-
struction will have a chilling effect on -- and may freeze out altogether -- protests and peti-
tions for investigation by those who do not intend to, or are not prepared to, renegotiate the
tank car allowance system in whole or substantial part. Renegotiation of the mileage allow-
ance system prescribed in Ex Parte 328 is not a trifling matter, as indicated by the fact that

the last two efforts at renegotiation each consumed three years, required intense involve-




ment on the part of both tank car suppliers and the railroad industry, and no doubt would
cost those industries very large sums of money in personnel time, fees, and expenses were
those negotiations to be conducted today.

Negotiations between parties prior to potential litigation generally is a welcome oc-
currence, and the institution of litigation most often is preceded by an effort at negotiations.
NAFCA recognizes that the Board pursues a policy of preference for privately-negotiated
solutions rather than those resulting from litigation, and appreciates the Board's interest in
creating an opportunity for negotiations. Nevertheless, NAFCA believes it would be a seri-
ous mistake and misconstruction of Ex Parte 328 were the Board automatically to construe,
as it appears to have done, any three or more protests and petitions for investigation under
Section 8 as renegotiation petitions under Section 9. The Board, which frequently urges
parties to reach private solutions and advocates negotiations in preference to regulatory liti-
gation, should appreciate the need for it to honor negotiated solutions that the parties reach,
such as Ex Parte 328. If the terms of a negotiated solution are ignored, there is no incentive
for parties to expend substantial resources on negotiated solutions, as was done in Ex Parte
328.

NAFCA requests the Board to clarify that the October 18 Decision does not repre-
sent the Board's view that Protests under Section 8 will be regarded as Section 9 petitions.
If the Board did, indeed, intend to render such an interpretation, then NAFCA asks the

Board to reconsider and revise its position for the reasons set forth above.
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B. The Board Should Permit an Investigation to Proceed Under
Section 8 of Ex Parte 328

Now that negotiations with BNSF regarding the Protest have concluded, there is no
reason to continue to hold this proceeding in abeyance and the Board should permit the in-
vestigation process to commence.’

At this time, it is neither necessary nor appropriate for the Board to resolve on the
merits those issues raised in the Protest. As noted previously, the procedure followed by the
ICC in B&P RR to implement the Section 8 investigation provisions was to permit an inves-
tigation to go forward and to resolve the "departure” issues on the merits within the frame-
work of the investigation. Under Section 8(e), BNSF can explain and attempt to justify its
actions once a proceeding is commenced.

If those procedures are not followed, and if the Board attempts to determine at the
time a Protest is filed and before a complete record is made whether it regards a railroad tar-
iff action as appropriate or inappropriate under Ex Parte 328, the clearly evinced intent of
the Ex Parte 328 negotiators, reflected unambiguously by the ICC in its Ex Parte 328 state-
ment that there "will be" an investigation of any railroad tariff that "departs in any manner
from the allowance system," will be rendered meaningless. That is not to say that depar-
tures from the tank car allowance system are barred. But, as the ICC noted in Ex Parte 328,
"each departure, whatever the form, must be justified by the publishing railroad and an in-
vestigation proceeding must be instituted if a petition for investigation (protest) is filed." 3
I.C.C. 2d at 198. Thus, an investigation should be instituted to address in the first instance

whether the tariff involved departs "in any manner from the allowance system." If it does so

3 NAFCA is constrained to observe that not even the pendency of a Section 9 renegotiation request

suspends the operation of the allowance system, including the provisions of Section 8. Section 9 expressly
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depart, then the Board must determine whether the departure is justified under the standards
of Section 8(e).

Although, as stated, NAFCA does not believe that it must prove the unlawfulness of
BNSF's July 1 Changes, either as initially established or as since modified, in order to jus-
tify an investigation, NAFCA does not wish to leave the Board with the impression that
NAFCA's Protest is simply a procedural ploy without substantive merit. The July 1
Changes do in fact "depart in some manner" from Ex Parte 328.

It should be recalled that NAFCA presently is challenging two areas of BNSF tariff
changes applicable to private tank car use. These changes took effect on July 1, 2001 and
reversed certain long-standing, deeply rooted precepts under which shippers made decisions
to acquire tank cars.

The first such challenge was to the institution of storage charges if a shipper holds
empty tank cars on railroad tracks awaiting loading beyond the limited free time or credits
that BNSF offers. Some shippers may be able to avoid these charges if they are able to con-
struct holding tracks on their own property; but at certain facilities it is impossible to do so.
In those cases, payment to BNSF is the only alternative. Either form of expense -- storage
charges or track construction -- adds substantially to the cost of operating private tank cars.
If not compensated for through mileage allowances, these expenses plainly will reduce the
value of the allowances that are paid under Ex Parte 328.

The second BNSF departure from established practices under Ex Parte 328 involves
diversion charges applicable to the return of empty tank cars. Until the July 1 Changes,

there were no such charges. The movement of empty tank cars was governed entirely by

provides that when renegotiation requests are received by the Board, "the provisions of this order will re-
main in effect until revised," with certain exceptions not here relevant.
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Section 1 of Ex Parte 328, establishing a "mileage equalization formula". Under that for-
mula, car owners must pay a stated fee per car mile for each empty mile incurred in excess
of 106% of loaded miles. This excess empty mileage fee was negotiated as the sole cost to
car owners for the repositioning or other handling of empty tank cars. The July 1 Changes
add to the cost of empty tank car repositioning by imposing a fee each time car repositioning
is altered through a diversion request. The diversion request fee thus adds to the car owner's
cost of empty tank car movement over and above the excess mileage fee; in fact, even if that
fee is not incurred at all. Under Ex Parte 328, the fact that the cost increase is imposed
through a bill of lading charge rather than through an increased mileage charge is immate-
rial; "each departure” from the Ex Parte 328 agreement, "whatever the form", must be
investigated.

Mileage allowances derived under Ex Parte 328 rely on a complicated formula that
recognizes a number of elements that must be considered to arrive at an appropriate and
lawful allowance. The formula is set forth in Ex Parte 328. As can there be seen, private
car compensation is not merely a function of car costs and operating miles, but of many
other factors which influence the costs of furnishing and operating private cars.

Section 3 of Ex Parte 328 requires inclusion of certain maintenance and operating
costs in the allowance calculation to the extent agreed upon by the railroad and tank car ne-
gotiators. The cost of tracks on which to hold empty private tank cars prior to loading
plainly is an "operating cost" associated with the furnishing and use of such cars, but that
cost is not in the formula because the negotiators deliberately treated those costs as railroad
costs. NAFCA is prepared to prove that, at the time Ex Parte 328 was negotiated, the cost

of operating and maintaining holding tracks for empty private cars prior to loading was dis-
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cussed and negotiated. As a result of those negotiations, the only storage track charges that
were to be paid by car suppliers are those incurred for cars awaiting repair or maintenance,
and that bargain is reflected in Section 5 of Ex Parte 328. Holding tracks for empty private
tank cars awaiting loading and movement costs between those tracks and the loading point
were determined to be railroad costs and were treated as such under Ex Parte 328. Accord-
ingly, mileage allowances payable under Ex Parte 328 do not compensate tank car owners
or users for the costs of maintaining or leasing holding tracks for empty cars awaiting load-
ing. This means that the BNSF storage charges, or the costs that might be incurred by pri-
vate car operators for obtaining private storage tracks to avoid payment of BNSF's storage
charges, are not reimbursable as part of a mileage allowance payment under Ex Parte 328.
Whether or not the costs of maintaining private tank car holding track charges are
recoverable under Ex Parte 328 is pivotal to whether BNSF's storage charge tariff provisions
"depart in any manner” from Ex Parte 328. That fact has been made clear by two decisions
of the ICC: B&P RR, supra, which held that "[t]ariffs charging for moving privately owned
empty rail cars on their own wheels for ordinary repair or maintenance ... [are] not to be
departure tariffs subject to automatic investigation under a standard of review” in Ex Parte

328, relying on Gen. Amer. Transp. Corp. v. Ind. Harbor Belt RR Co., 3 1.C.C. 2d 599

(1987) ("IHB-1I").° See 7 1.C.C. 2d at 18.
In B&P RR, the ICC concluded that railroad tariffs containing charges for moving
empty private cars to or from repair facilities were not "departure tariffs" within the mean-

ing of Ex Parte 328. The ICC reached that conclusion mainly in reliance on IHB-II, which

6 IHB-II was affirmed in General American T . Corp. v. ICC, 872 F.2d 1048 (DC Cir. 1989),
reh'g. denied, 883 F.2d 1029 (1989), cert. denied, 110 S. Ct. 1112 (1990).
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had authorized railroads to publish tariffs containing such charges, and because the costs of
those empty moves could be recovered under Ex Parte 328. As the ICC stated:

We adopted [in IHB-II] a system permitting rail-
roads to impose tariff charges for repair moves and a poten-
tial "pass back" to the car owners of such charges through
the mileage allowance system. In this regard, we noted that
§ 3 of the 1986 allowance agreement now provided for the
inclusion of such charges as an item of maintenance costs,
that such charges were, in fact, already being included in
allowance computation data derived from the study fleet,
and that in the future, car owners would thus recoup
through the mileage allowance a significant portion of the
charges paid pursuant to IHB-II tariffs. In other words,
empty repair moves, instead of being free to the owner (and
the basis for a reduced allowance to all owners) would now
be paid by each owner, who would be reimbursed (at least
in part) through increased allowances. We acknowledge
that under the new system, car owners might not recover all
of their repair move charges, but held that a dollar-for-
dollar equivalency was not required by the statute (empha-
sis in text).

7 LC.C. 2d at 23. BNSF's storage charges can readily be distinguished from the empty
movement charges in B&P_RR because the storage charges, unlike the empty movement
charges, are not recoverable through the mileage allowance formula. The car storage
charges truly devalue the mileage allowance payment by requiring the supplier of the private
car to incur an essential cost of private car ownership formerly and properly bome by
BNSF.

Petitioners are aware of no ICC or STB decision which concludes that the transfer of
an essential private tank car operating or maintenance cost from railroad to car supplier,
without compensation, fails to alter, or cannot alter as a matter of law, tank car allowances

paid under Ex Parte 328. The Board accordingly should not conclude in advance of an in-

15




vestigation that BNSF's tariff changes, imposing on tank car suppliers the costs of tracks for
holding empty cars prior to loading, do not "depart in some manner" from Ex Parte 328.

A similar conclusion is warranted with respect to the BNSF diversion charges.
They, too, add to the costs of operating private tank cars and, in particular, to the costs for
repositioning empty cars. Section 1 of Ex Parte 328 was intended as a comprehensive reso-
lution of empty car movement charges. BNSF is simply attempting to obtain additional
compensation for handling empty private cars in the same manner that those cars have al-
ways been handled, and should not be allowed to avoid scrutiny under Ex Parte 328 simply
because it has labeled its new source of revenue as a "diversion charge."

III. THIS INVESTIGATION SHOULD PROCEED ON A CONSOLIDATED
RECORD WITH DOCKET NO. 42060 (SUB-NO. 1)

This proceeding and Docket No. 42060 (Sub-No. 1) (the "Sub-No. 1 Proceeding")
are closely related. The Sub-No. 1 Proceeding, although not confined to tank car issues,
questions many of the same BNSF practices as are challenged in Docket No. 42060, albeit
on different legal grounds. Nevertheless, there is a clear overlap and congruity between the
two cases.

The BNSF storage charge regime challenged in Docket No. 42060 applies to tank
cars.” Privately-operated covered hopper cars and gondola cars (which, along with tank
cars, represent the bulk of the private car fleet) were made subject to BNSF storage charges
effective July 1, 2001, in fnost cases by virtue of the same BNSF tariff provisions that ap-

plied the storage charges for tank cars.® For purposes of this discussion, both the Docket

)
8

The Docket No. 42060 diversion charge issues have application just to private tank cars.

Private covered hopper cars handling grain or grain products on BNSF have also been made sub-
ject to the July 1, 2001 storage charge regime, but under different tariff provisions than are applicable to
other private cars. Whereas the storage charge regime instituted by BNSF regarding all private cars (tank
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No. 42060 and the Sub-No. 1 Proceeding tariff provisions will be referred to jointly as
"storage charges", unless otherwise indicated.

The two cases are closely intertwined. Even though the complaint in the Sub-No. 1
Proceeding asserts violations of various statutory provisions, while Docket No. 42060 is an
investigation under the terms of Ex Parte 328, each case is bound to involve the considera-
tion of a number of common critical facts. Together, the two cases are likely to influence, if
not determine, the nature of the obligations of both private car suppliers and railroads re-
garding a significant aspect of car supply -- holding tracks for empty cars prior to loading.

The supply and operation of private cars, like t.he supply and operation of railroad-
owned cars, is not a simple undertaking. The nature and extent of the fleet depends on a
number of considerations, including market demand, loading and unloading practices, and
carrier performance, most especially cycle time and reliability.

In many cases, the empty private tank cars involved in Docket No. 42060 and the
other types of private cars involved in the Sub-No. 1 Proceeding are loaded at the same
facilities and share the same holding track areas prior to loading. A single facility that pro-
cesses petrochemicals may generate shipments in both tank cars and covered hopper cars, as
do facilities that process certain agricultural commodities. At such facilities, decisions re-
garding empty private car logistics, including holding track capacity, affect all types of

equipment awaiting loading, regardless of type or ownership.

cars, covered hoppers and gondolas) other than those handling grain or grain products was established
through BNSF Storage Book 6005, those storage charge provisions established for grain and grain products
cars are contained in BNSF Demurrage Book 6004, and are called demurrage charges. See Sub-No. 1 Pro-
ceeding complaint, paragraph 8. The challenged demurrage charges have somewhat different free time
provisions than do the other holding charges.) Since the complaint in the Sub-No. 1 Proceeding was filed,
BNSF has reduced, but not eliminated, the demurrage charges made applicable on July 1, 2001 for holding
private empty grain and grain product covered hopper cars on railroad tracks prior to loading. BNSF has
indicated that it regards these demurrage charges as subject to continuing fluctuations.
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Although there has not yet been any discovery in either case, NAFCA ventures to
say that a single set of BNSF policy and operating objectives are driving, at least in part, the
July 1, 2001 changes made by BNSF toward the holding of all types of empty private cars
prior to loading. NAFCA intends to pursue the basis for these BNSF policies and objectives
through discovery. It would be wasteful and inefficient to pursue discovery separately in
the two cases when there are likely to be common factual underpinnings in both proceed-
ings. Consideration of both proceedings on a common record will conserve the resources of
NAFCA and the Board. NAFCA can see no reason why a consolidated handling of the two
cases would impose any undue burden on BNSF.

The challenged BNSF storage charge regime for tank cars may or may not end up
presenting legal issues in common with the storage charge regime for other types of equip-
ment. If it is determined that the BNSF storage charges applicable to tank cars are imper-
missible under Ex Parte 328, the Sub-No. 1 Proceeding will not have to consider tank cars
issues. On the other hand, if the Board concludes that the tank car practices challenged in
this case are not subject to Ex Parte No. 328, those practices would be reviewable under the
complaint in the Sub-No. 1 Proceeding. Absent consolidation, processing of the Sub-No. 1
Proceeding therefore may be further delayed for an extended period of time.

As asserted in a separate filing being made contemporaneously in the Sub-No. 1
Proceeding, continued delay in the processing of that case is unwarranted, prejudicial to the
interests of the complainants, and the source of confusion among shippers who are not cer-
tain of their holding track rights or obligations. Moreover, as previously, indicated, it would

be in the interest of procedural efficiency for both cases to proceed in a manner which al-
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lows the use of discovery in common and consideration of carrier objectives in common to
both cases.

For the foregoing reasons, petitioners urge the Board to permit the investigation in
Docket No. 42060 to go forward, and to do so on a common record with the Sub-No. 1 Pro-

ceeding. Petitioners ask the Board to establish a procedural schedule (1) allowing 15 days

for the parties to attempt to negotiate and to file, whether agreed to or not, a proposed pro-
tective order, (2) 15 days following the entry of a protective order for the service of written
discovery requests, (3) 180 days from the entry of a protective order for the completion of
discovery, including depositions, and (4) the filing of evidence and argument thereafter on a
schedule to be mutually agreed by the parties, such schedule to be proposed to the Board
within 165 days from the entry of a protective order or, in the absence of agreement, to be
proposed separately by the parties by the same date.

Respectfully submitted,
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