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Before the Surface Transportation Board 

STB Finance Docket - 36714 

SUNFLOWER STATE INDUSTRIAL RAILWAY, LLC -
CONSTRUCTION & OPERATION - IN GARNETT, KAN 

Sunflower State Industrial Railway, LLC (Sunflower) as many other small railway's 
does not have a Law Dept - like you'd find with BNSF, UP, CSX, et al. As such, it should 
be entitled to some degree of latitude in preparing paperwork before the STB. The STB, 
like many other state & federal regulatory entities prefers cases be brought by attorneys 
- which small petitioner's do not have & can not afford to have. That said, Sunftower is
resubmitting Its "NOTICE TO CONSTRUCT PRIVATE RAIL TRACKS". The STD
Decision of September 19th, 2023 was studied by Sunflower and the missing information
is provided here In hopes the Boanl might be able to arrive at a more beneficial detision.

As mentioned: Sunflower not having the benefit of legal guidance, means being able 
to gather vital info the Boanl needs - thus, Sunflower has followed a prior case decided 
by this Board. As such, Sunflower relies on: STB Finance Docket No. 34952 - a case 
brought before the Board - by Devens Recycling Center, LLC. 

In the cited case, Devens sought a determination that Board's prior authorization is 
not requiffd under 49 USC § 10901 for construction of track In Middlesex County, MA 
because - the track would qualify for the esception contained under 49 USC§ 10906 as 
'ancillary track' (spur, industrial, team switching, or side track). Also, Devens sought a 
determination that - regardless of the classification of the track • the construction would 
not result in either Massachusetts Development Finance Agency (Mass. Development) 
or Devens becoming rail common carrien. 

Here, Sunflower is responsible for building its track & rdains ownership of it and 
track-related structures. Sunflower will enter into an Agreement with the Union Pacific 
Railway (UP), whereby the 'UP' will switch railway cars to and from Sunflower's tracks. 

Sunflower will serve the East Kansas Agri Energy, LLC (EKAE). This in a JS million 
gallon ethanol plant & began operating in 2005. Its Annual Plant capacity in addldon to 
the ethanol it produces includes: 68,000 tons of DDGs, 110,000 tons of WDGs & 92,000 
tons of CO2. The plant was built in 2005, just 14 yrs after Atchison Topeka and Santa Fe 
RR abandoned tracks that ran just a few yards west of EKAE's plant. INote in the aerial 
photo of EKAE:' right of way' for rail Was built - but no rail servke or new rail start up 
ever materialiudl. Consequently, without rail service happening: the ethanol plant went 
to 100% tanker truck shipping. The nearest lntentate's (1-35): 23 miles away. Garnett, 
Kansas has J railroad (Union Pacific), six freight (local) lines and sb. intentate carriers. 

Sun Rower bas No plans to allow any other shipper, to use any part of it's rail tracks. 
Adjacent the Hoe between the point where the interchange with the UP will be located & 
the ethanol plant: there are two business's. One is a farm sen"ice company that produces 
feeds and agrl svc for area farms and the other business there: a smaU repair machinery 
service. Neither business bas ANY interest in shipping product's or goods by rail. As has 
been mendoned above EKAE Will use the proposed rail service. Of the 13 ethanol plants 
in Kansas: ONLY EKAE bas NO rail service. They would be the 1st to tell you: shipping 
by rail Is a beck of a lot Cheaper than moving 35 mlllloo gallons of ethanol by semi truck! 
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Sunflower also notes nearby companies who ONCE had rail service, but no longer 
do & ship 100% by truck. This includes Brummel Fann Svc & Beacbner's Grain plant. 
Both formerly were served by the Union Pacif"ac RR - but truck was much cheaper (due 
to small shipper volumes). When contacted: neither entity Indicated interest in rail svc. 

Sunflower believes based on the physical characteristics & Intended use of its track 
that the proposed track: 'Ancillary spur track' is excepted under 49 USC§ 10906, from 
approval requirement of 49 USC § 10901. Sunftower notes that the said track - will have 
physical characteristics of a spur trk Because it is 2.5 miles, stub-ended, will be used for 
operations that are ancillary to the Union Pacific's operations over Its mainline and Only 
serves EKAE (moving 'produced' EKAE goods in rail cars to the Union Pacific RR and 
Bringing empty rallcan from the Union Paciftc Railroad to EKAE's rail tracb: Period). 
Moreover, there will not be transfer stations, agents or loading platforms built along the 
track, that ALL rail traffic will be shipments for EKAE & that the track will Not invade 
the territory or another railway. Simply the track benefits wholly EKAE's shipper needs. 

Sunflower further adds that neither it nor the ethanol plant (EKAE), are or intend 
to ~ome a common carrier. Rather, the operator, the Union Pacific RR, will acquire a 
common carrier obligation once the proposed transaction Is OK'd. (See Maine, DOT -
Acq. Eiemption, ME Central R. Co., 8 J.C.C.2d 835 (1991) (State of Maine)I. 

Sunflower also notes: there is NO potential rail svc opportunities aside of service 
to EKAE. Traffic volume (carloads) Is expected to be between 25 to 30 cars per week. 
SunOower bas received a bid from A&K RR Materials as plans are to use #110 - #115 
relayer rail (used). Sunflower will use its Other Tracks (see Map Diagram re: track use) 
that do not serve the ethanol plant: to operate the Prairie Spirit Diner Car operation & 
tbus, Sunflower will Not be using all 3 miles of its track to provide service to EKAE, but 
will use approximately 1/4 mile of track (out of 3 total miles) to serve EKAE. The other 
2. 75 miles of track will be used by Sunflower for its dining car service, rail car storage & 
trackage to reach Sunflower's rail maintenance garage. Thus, the Majority of this private 
rail will be used by Sunflower for its Own operations & thus falls outside the Decision in 
Effingham RR. (See Effingham RR - Pet for Dec Order - Coastr@ Effingham, IL 2 STB 
606, 609-10 (1997), aff'd sub nom. United Traosp. Union-Ill. Legislative Bd, v. STD, 183 
F.3d 606 (7th Cir. 1999) (requiring a party, to seekconstniction and operating authority 
under 49 U.S.C § 10901 for what would otherwise be§ 10906 track because the track to 
be coostruded constitutes the Entirety of the party's rail system. STD Fin Doc# 34952). 

Here, "Private Track" to serve Only EKAE meets the requirements of § 10906, 
because (a) it will serve l customer & (b) Sunflower's main tracb are for: rail tourist 
operations (dining car operation & scenic rail rides): clearly a non-STB regulated rail. 

Per the above mentioned 'additional info' Sunflower 's re-submitting for the STB's 
review & re-examination of the previously rejected Sept. 19, 2023 Notice by the STB. 

Respectfully, 

Nov. 8th, 2023 

~ f' c;;:,.._'---L-
steve P. Gorsline, General Manager 

Sunflower State Industrial Railway, LLC 
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SERVICE DATE-SEPTEMBER 19, 2023 

SURF ACE TRANSPORTATION BOARD 

DECISION 

Docket No. FD 36714 

SUNFLOWER STA TE INDUSTRIAL RAILWAY, LLC-CONSTRUCTION & 
OPERATION-IN GARNETT, KAN. 

Decided: September I 9, 2023 

On July I 7, 2023, Sunflower State Industrial :Railway, LLC (Sunflower), filed what it 
calls a "Notice oflntent to Construct & Operate Private Rail Tracks." Specifically, Sunflower 
proposes to construct a 2.5-mile line, between milepost 83.+2185 and milepost 85.+o495, in 
Garnett, Kan. (Notice 1 .) Sunflower states that Board authority under 49 U.S.C. § 10901 is not 
required because the proposed track would be ancillary track under 49 U.S.C. § I 0906 and that, 
regardless of the track's classification, construction of the trackage would not result in Sunflower 
becoming a common carrier. (M,_ at 1.) 

Sunflower's submission will be rejected, as there is insufficient information to determine 
the nature of the proposed project and whether Board authorization is required. The construction 
and operation of new railroad lines requires prior Board authorization, either through issuance of 
a certificate under 49 U.S.C, § I 0901 or through an exemption under 49 U.S.C. § 10502 from the 
formal application procedures of§ l 090 I. See 49 C.F .R., part 1150; Savannah Indus. Transp .. 
LLC-Operation Exemption-in Effingham Cnty., Ga., FD 36489, slip op. at 4-5 (STB served 
Aug. l, 2023). Under 49 U .S.C. § I 0906, however, the construction of spur, industrial, team, 
switching, or side tracks does not require Board authority, although such track is still within the 
jurisdiction of the Board. See Savannah Indus. Transp., LLC, FD 36489, slip op. at 5. In 
addition, certain "private" track is outside of the Board's jurisdiction altogether. Id. ( citing 
Hanson Natural Res. Co.-Non-Common Carrier Status-Pet. for Deel. Ord., FD 32248, slip op. 
at 20-21 (ICC served Dec. 5, 1994)). 

In detennining whether a particular track is subject to the Board's licensing authority or 
is ancillary track excepted from the Board's licensing authority under§ 10906, the Board has 
adopted a case-by-case, fact-specific approach. Factors relevant to that inquiry may include the 
track's intended use, physical characteristics, relationship to the rail system, and history. See 
N.Y.C. Econ Dev. Corp.-Pet. for Declaratory Order, FD 36467, slip op. at 3-4 (STB served 
June 11, 2021 ). Certain indicia used in making this determination have included the length of 
the line; whether it serves more than one shipper; whether it is stub-ended; whether it was built 
to penetrate new markets; whether the shipper is located at the end of the line; whether there is 
regularly scheduled service; traffic volume; who owns and maintains the line; whether the line 
was constructed with light-weight rail; the condition of the line; what the line is used for (e.g., 
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S\\'itching. loading. and unloading); and whether there are stations on the line. Brookhaven Rail 
Tenninal-Pet. for Declaratory Order. FD 35819. slip op. at 3-4 (STB served Aug.30.2016). 

Here. the notice contains only sparse. and to some extent contradictory, information 
about the proposed track, with little indication as to how the track would connect to the rail 
network beyond a vague indication that Union Pacific Railroad Company is ··agreeable to 
construction·· of an interchange at Garnett. (Notice I.) Sunflower states that it will operate the 
proposed trackage as an industrial spur that will serve an ethanol plant owned by East Kansas 
Agri Energy. LLC (EKAE). as the "sole customer on the line:· but it is unclear as to whether 
EKAE actually intends to use the industrial spur as described by Sunflower. (Id. at 1-2.) 
Further. while Sunflower states that it is ··[n]ot planning to construct pri\'ate tracks, .. (id. at 1 ). it 
nevertheless describes its filing as a ··Notice to Construct and Operate Private Rail Trackage:· 
(kl.) Moreover, even if the proposed tracks could otherwise be classified as an~illar) track under 
§ I 0906. it is unclear whether the tracks would constitute Sunflo,,er"s entire rail system, thus 
requiring Board licensing authority. See Effingham R.R.- Pet. for Declaratory Order-Constr. 
At Effingham. Ill., 2 S.T.B. 606. 609-10 (l 997). affd sub nom. United Transp. Union-Ill. 
Legislative Bd. v. STB. 183 F.3d 606 (7th Cir. 1999) (requiring a party to seek construction and 
operation authority under 49 U.S.C. § I 090 I for what would otherwise be§ I 0906 track because 
the track to be constructed would constitute the entirety of the party's rail system). 

Because Sunflower's notice does not provide sufficient information to determine the 
nature of the transaction and whether Board authority is necessary, it will be rejected. 

rt is ordered: 

I. Sunflower" s notice is rejected. 

2. This decision is effecti\'e on its ser,ice date. 

By the Board, Scott M. Zimmerman. Acting Director. Office of Proceedings. 

2 



_I 

SURFACE TRANSPORTATION BOARD 
WASHINGTON, D.C. 20423-0001 

OFFICIAL BUSINESS 
PENALlY FOR PRIVATE USE, S300 

RETURN AFTER FIVE DAYS 

--------- -

Has ~ CAJ2ITAL DISTRICT 208-t sler 

• mm,, ~'5loOC'Pt0 ~ fl 

FD_36714 
Steve P. Gorsline 
P.O. Box245 

ZIP20423 
011E11680831 

US POSTAGE 

Colony, KS, 66015-0245, United States 

F RST CLAS~ IN, _ 

$000.602 

ZIP20423 
011E11680831 

IJ, I' JI I' Ill,,, I/ I II II ,/11111 J, I,, II I 11,1 I Jll , .. I' ,,11 ,II} 1, I Jul 



1$00 SW A,.-1,oad t...d 
lopob,.ICS~7 

Dwllll"---0... 
-K Doi),.~ .. -,--~ 

Slew P Oonl me 
GanCt11.I Manager 
Sunlloww St•tc l,Ktui:lnal Railway 
POIJoxl◄5 

Colooy, KS 6t,O 15 
lil!!!lW .. m S!!l!.l!ml.li,tillJB&!'hi.ultiJ.•9;,, 

Re: Raitwny Unc 

Mr (,unlme, 

Fchnuuy 23, 2022 

""--785 211 .. 100 
f.,._ 78S271-3l~' 

htp</J\c<.k, __ ,, 

l..,,,. kott>yt..__, 

The IYnlu Corporal ion Commiuion tt""1YIXI Y= IC'II« today rt;quosting guulance and hhn K 

n,qum,mentr. in fom1ing a 11xirt railWlly lino in Kansas 

·n,o KanAS Corporation f'.ommi,sion', Tn111Sportation D,~isiou nulinltuned minimal Juri'ldichon ovor the 
railroads such as grade ~ltldSill8 site oh••- 1111d • few odior tcllltcd rule,; througfi Juno of 2006. Ho-ver, 
hoai09C tho majority of 1M iallroad ufcty ovcnite had bcai ledtnlly ~pti,d. the Transportation 
DlVision, punu9nt to K S.A 7S-S0711, tnmsfetred all n:main,ng ..ithority rclalotl to railroads to lho K81131t5 
Doparlment orTranspottstion (tW(YT) dl\,ollvo July I, 2006. Tho contact at KDOT wa, John W Mad<fo~. 
CPM, KDOT, Dllr1lllu ofTransportatJon l'l■nnin& Fl"Clghl and Rail Unit, fa'ICl1hower State ()ft"IQ6 fll<lg . 
fo,,ek■. K~ 66603. 78~·296-1228, J<W.J!!!'.@~ . 

I hopo th,. ha!. boen of assimnoe 

Respectfully, 

.¥-1.... j,I 1q· 
L~M. Rctt 
&oout,v.: Din>cior 



Marth 18, 2022 

Mr Steve P Gorsline. General Manager 
Sunflower State Industrial Railway 
PO Box 245 
Colony. KS 661'.115 

Dear Mr Gorsl ine: 

I b 

Thank you for your letter regarding the Sunflower State Industrial Railway. Governor Kelly has asked 
that I follow up with you. You have presented several interesting ideas for potential freight rail service. 

I have asked John Maddox, Freight and Rall Program Manager at the Kansas Department of 
Transportation {KDOT) to reach out to you and discuss the details presented in your correspondence 
KDOT offers two rail rehabilitation grant programs. Mr. Maddox can explain KDOT's Rail Service 
Improvement Fund (RSIF) and Short Line Rail Improvement Fund (SLRIF) programs for freight rail 

infraslructurc improvement projects and the guidelines associated with those programs. 

I'd also like to note that KDOT is wrapping up its 2021 'state Rail Plan Update. A draft of the update 
will be available onli11<: within the next several weeks for public comment. This plan will highlight 
addiuonal information on both programs and provide you with an overview of KDOT' s freight and rail 
unit structure, activities, and project selections over the last 20· years. 

You're welcome to contact Mr. Maddox at lghp,P)llldwuflu.apy, 

Sincerely. 

Julie L. Lorenz 
Secretary of Transportation 
Director of Kansas Turnpike Authority 
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2. Rall car storage segment (stub end) 
3. Private rail service for EKAE plant 
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t. Tourism Operations: 
Diner car Train 

Scenic Rail Travel 

2. Railcar storage: 

3. EKAE switching: 
EKAE's carloads to and 
from the Union Pacifk RR 

Sunflower's Rall Services Plan 
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EKAE service plan: Full tanker can of ethanol are palled from 
EKAE's service tracks aed parked at the UP interchange. UP 
then palls the full cars from Sunflower's Interchange tracks and 
then sets the empty tanker cars on the same interchange tracks. 
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There are 13 ethanol plants (at praeat) in Kamas. 
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SUNFLOWER STATE INDUSTRIAL RAILWAY, I.LC 
Post Office Box 245 - Colony, Kansas 6~015-0245 

-------- --- -- - --- ------------------------

-

Former rail customers of both the Santa Fe RR & Union Pacific RR 
were contacted and NONE of them (see attached) wanted to go back 
to rail service. 

Former rail customers were: 

Beacbner's Grain elevator (UP RR) 
Brummel Farm Service Co (UPRR) 

A supply warehouse that Santa Fe RR once served: Is now torn down. 

As such: the ONLY customer to be found: East Kansas Agrt Energy 
(the ebtanol plant). 
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Devens Recycling Center 
• Recycling Center, Dumpster Rental 

7:00 AM - 5:00 PM See hours 
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