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395 E Street, S.W.
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Re: Peninsula Corridor Joint Powers Board — Petition for Declaratory Order,
Finance Docket No. 35929
EXPEDIATED CONSIDERATION REQUESTED

Dear Ms. Brown:.

| am enclosing an original and ten copies of Peninsula Corridor Joint Powers
Board (“"JPB”) Petition for Declaratory Order and associated exhibits in the above-
captioned proceeding. Please date-stamp the extra copy provided and return it to our
messenger. We have also enclosed a CD with a copy of the enclosed filing in electronic
format.

Enclosed is a check in the amount of $1,400.00 for the filing fee. However, JPB
is hereby requesting waiver of the associated filing fee pursuant to 49 C.F.R. §1002.2.
See 49 C.F.R. §1002.2(e); STB Ex Parte No. 542 (Sub-No. 8) — Regulations Governing
Fees For Services Performed In Connection With Licensing And Related Services-
Policy Statement (Served December 6, 2000). JPB is a state government agency filing
the request on behalf of the general public. Accordingly, JPB requests that the filing fee
submitted with the Petition for Declaratory Order to be waived.

Please do not hesitate to contact me if you have any questions.
Sin@mi
Charles A. Spitdimk

Counsel for Peninsula Corridor Joint
Powers Board
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EXPEDITED CONSIDERATION REQUESTED

BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35929
PENINSULA CORRIDOR JOINT POWERS BOARD

VERIFIED PETITION FOR A DECLARATORY ORDER

Petitioner, the Peninsula Corridor Joint Powers Board (“Petitioner” or “Caltrain”),
operator of the Caltrain commuter rail service in northern California, respectfully
petitions the Surface Transportation Board (“Board”), pursuant to 5 USC §554 and 49
USC §721, for a declaratory order confirming that, because Petitioner is a rail carrier
subject to the Board’s jurisdiction, the application of the California Environmental Quality
Act (Cal. Public Resources Code §21000 et seq.) (“CEQA”) to Petitioner is fully
preempted by virtue of 49 USC § 10501(b) of the ICC Termination Act (ICCTA”).
Petitioner seeks to make improvements to its rail line and facilities but has been sued in
state court in an action seeking enforcement of CEQA. Consistent with this Board's
analysis in F.D. No. 35861, California High Speed Rail Authority—Petition for a
Declaratory Order, (Service Date Dec. 12, 2014) ("CHSRA"), Petitioner respectfully
requests this Board to issue an order confirming that the requirements of CEQA, as
applied to Petitioner, are fully preempted and that state court enforcement of CEQA is

contrary to federal law.




BACKGROUND AND PROJECT HISTORY

The rail line between San Jose and San Francisco, California, came into public
ownership in 1991, when it was acquired from Southern Pacific Transportation
Company (“Southern Pacific”) by Petitioner and its managing agency, the San Mateo
County Transit District.! The acquisition of the line from Southern Pacific reflected a
significant investment of state and local funds intended to preserve and improve
commuter rail service on the line connecting Silicon Valley wi;th San Francisco. As part
of the 1991 transaction, Petitioner made two filings with the Interstate Commerce
Commission (“ICC"). The Notice of Exempt Acquisition filed in Finance Docket No.
319802 pertained to the transfer of the ownership of the line, while the filing in Finance
Docket No. 31983 related to the trackage rights held by Southern Pacific for freight

operations on the San Francisco to San Jose segment.* The Trackage Rights

! The 1991 purchase was made by the two cooperating public agencies, The

Peninsula Corridor Joint Powers Board or “JPB” (a contractually-created public agency
formed under Cal. Government Code §6500 et seq., by the transit operators of the three
affected counties: the City and County of San Francisco, the Santa Clara County Transit
District (now the Santa Clara Valley Transportation Authority) and the San Mateo
County Transit District or “SamTrans”) and SamTrans, which provided a significant
portion of the local funding for the purchase, took an ownership interest in the real
estate in San Mateo County and acts as the administrative operating agency for
Petitioner

2 ICC Finance Docket No. 31980, Peninsula Corridor Joint Powers Board and The
San Mateo County Transit District, Notice of Exempt Acquisition (filed December 20,

1981) (“Exhibit 1”).

3 ICC Finance Docket No. 31983, Southemn Pacific Transp. Co. — Trackage Rights
-- Peniinsula Corridor Joint Powers Board and The San Mateo County Transit District
(filed December 20, 1981) (“Exhibit 2”).

4 Copies of these filings are attached as Exhibits 1 and 2. Another rail segment,
from San Jose (Lick) south to Gilroy (which continues to be owned by SP’s successor,
Union Pacific, but over which Petitioner operates limited commuter service), was also
involved in the 1991 transaction, but is not relevant to this petition. (See ICC Finance




Agreement, which was filed as an exhibit in FD 31983, outlines the terms of the joint
operating relationship between the freight and passenger operators on the line. By
virtue of these filings, Petitioner became a rail carrier providing transportation subject to

the jurisdiction of the ICC.

Since the 1991 purchase, Southern Pacific and its successor by merger, the Union
Pacific Railroad Company (“Union Pacific” or “UP”), have continued to operate freight
service on the line. In general terms, Petitioner and Union Pacific share the two
mainline tracks from San Francisco south to Santa Clara. Between Santa Clara and
San Jose, UP has its own track (the “New Coast Main”) which is used primarily for its
freight operations. UP also hosts Amtrak intercity rail passenger service trains and the
regional Capitol Corridor and Altamont Commuter Express passenger services on this
track. Many of these trains originate in the East Bay and join the Caltrain line at Santa
Clara, which is at the southern end of San Francisco Bay, continuing south to San Jose.
Through two “paired track” arrangements, all of the tracks between Santa Clara and
points south of San Jose are currently shared to facilitate optimal bi-directional
operations for all parties, with Caltrain trains occasionally operating on the New Coast

Main and some of the non-Caltrain passenger trains using Caltrain-owned tracks.

This petition is prompted by litigation that has been filed by a local city and two interest
groups challenging the environmental clearance under CEQA for a project to electrify

the Caltrain line. Among other remedies, the litigation seeks injunctive relief that could

ICC Finance Docket No. 31985, Peninsula Corridor Joint Powers Board—Trackage
Rights—Southern Pacific Transportation Company (filed December 20, 1991) (“Exhibit
37).)




halt this project. (A copy of the Petition for Writ of Mandate is attached as Exhibit 4.)
The project that is the subject of this legal challenge is known as the Peninsula Corridor
Electrification Project (the "Project”), which proposes to install 25kv electrical lines over
the line and utilize Electrical Multi-Units (EMUs) in providing passenger service. By
electrifying the service, Petitioner will be able to operate more efficiently, for the benefit
of all users of the line. With implementation of the Project, not only would more
frequent and more efficient service be implemented, but the improvements on the line
will be compatible with future implementation of the proposed California High Speed

Rail project.

Although recent decisions by this Board and in the courts have confirmed that the 49
U.S.C. § 10501 preempts the application of CEQA with respect to rail carriers providing
transportation that is subject to the jurisdiction of this Board, Petitioner has proceeded to
demonstrate its good faith by preparing and circulating an Environmental Impact Report
(“EIR”) for the Project. In view of those decisions, Petitioner also stated clearly in the
Final EIR that it was reserving its rights to assert federal preemption should legal
actions be filed to block the Project.®> Petitioner's governing board adopted the Project
and conditionally certified the EIR on January 8, 2015, while specifically reserving its
rights to assert preemption of CEQA.® Nevertheless, Petitioner has pledged (and

confirms its intent to honor that pledge) to fulfill all of the mitigation measures listed in

5 See FEIR, Section 1.5.1.3 (“Exhibit 57).

& The Board's resolution specifically reserved the agency's rights to claim

preemption. (See Resolutions 2015-3 and 2015-4 (“Exhibit 67).)

4




the EIR, regardless of the status of any claim of preemption. The legal challenge was

. filed on February 9, 2015.

ARGUMENT

. Petitioner is a rail carrier subject to the jurisdiction of the Board.

As a result of filing the two Notices of Exemption in 1991, Petitioner became a rail
carrier providing transportation subject to the jurisdiction of the ICC. At the time of the
purchase in 1991, Petitioners were well aware of the Stafe of Maine series of ICC
decisions (Maine DOT—Acquisition Exemption—Maine Central Railroad Company (8
ICC 2d 385 (1991)), involving the acquisitions of rail rights-of-way by public agencies
who avoided taking on carrier status by limiting the scope of their control over the lines
they acquired. Petitioner felt at the time, and continues to believe, that the level of
control that it has (and strongly desires to continue to have) over freight and other
passenger operations on the Caltrain line is important in allowing it to control and
expand passenger rail service in fulfillment of goals behind the significant public
investment in acquiring the line. The terms of Section 4 of the Trackage Rights
Agreement, particularly §§4.1 and 4.3, give the Peninsula Corridor Joint Powers Board,
as the “Owner,” control over all maintenance and dispatching on the line and contain
rules that allow Petitioner to confine freight service to certain operating “windows” to
facilitate passenger operations. Section 8.3 even contemplates a potential scenario in
which the needs of passenger rail service might require the abandonment of freight
service. Many of these restrictions track the terms that caused concern in the 1993

decision of the ICC regarding the Los Angeles County Transportation Commission




(LACTC). (Southem Pacific Transportation Company—Abandonment Exemption—Los

Angeles County, CA, 9 ICC 2d 386 (1993).)

A. This Board has exclusive and plenary jurisdiction over the line
owned by Caltrain and used in interstate freight operations by UPRR, and
the ICCTA preempts the application of CEQA.

Petitioner is a carrier providing transportation that is subject to the exclusive jurisdiction

of the Board pursuant to 49 USC §10501(b):

The jurisdiction of the Board over--

(1) transportation by rail carriers, and the remedies provided in this
part with respect to rates, classifications, rules (including car service,
interchange, and other operating rules), practices, routes, services,
and facilities of such carriers; and

(2) the construction, acquisition, operation, abandonment, or
discontinuance of spur, industrial, team, switching, or side tracks, or
facilities, even if the tracks are located, or intended to be located,
entirely in one State,

is exclusive. Except as otherwise provided in this part, the remedies provided

under this part with respect to regulation of rail transportation are exclusive
and preempt the remedies provided under Federal or State law.

The statute, 49 U.S.C. § 10102(9), defines transportation to include:

... a locomotive, car, vehicle, vessel, warehouse, wharf, pier, dock, yard,
property, facility, instrumentality, or equipment of any kind related to the
movement of passengers or property, or both, by rail, regardless of
ownership or an agreement conceming use;....

Since Petitioner owns and provides trackage for use in interstate rail service, it is
providing transportation that is subject to the jurisdiction of this Board. As a result,
under 49 USC §10501(b), the improvement and operation of the line remain under the

Board's exclusive jurisdiction. As the Board has noted, in enacting the ICCTA,




Congress “vested exclusively” in the STB “[tlhe power to authorize construction of rail
lines and the power to authorize railroads to operate them.” (Kings County, WA—
Petition for a Declaratory Order—Burlington Northern R.R.--Stampede Pass Line, 1
STB 731, 734) However, the Project involves only the construction of improvements to
the line and not an extension of it, so no specific project approval is required from the
Board. (See City Of Detroit v. Canadian National Railway Company, et al., 91.C.C.2d
1208 (1993), affd sub nom. Detroit/Wayne Co. Port Authority v. 1.C.C., 59 F.3d 1314
(D.C.Cir. 1995).")

Recently, this Board has confirmed, with regard to the development of the DesertXpress
and California High Speed Rail projects, that the application of CEQA is preempted by
the ICCTA with regard to projects undertaken by rail carriersI providing ﬁansportation
subject to the jurisdiction of the Board.? The decision in CH:?SRA held that the
application of injunctive remedies under CEQA is pre-empt;d by the ICCTA. (CHSRA,
Slip Opinion at 10-11.) In addition, the Board and a federal court have reached a similar

conclusion with regard to the attempt to apply CEQA to rail projects being undertaken

by commuter rail operators in California.’

! Petitioner had previously obtained NEPA clearance from the Federal Transit

Administration, which completed an Environmental Assessment and issued a Finding of
No Significant Impact for the Project in 2009.

8 STB Finance Docket No. 34914, DesertXpress Enterprises, LLC — Petition for a
Declaratory Order (Served June 27, 2007); STB Finance Docket No. 34914, California
High-Speed Rail Authority — Petition for a Declaratory Order (Served October 17, 2014,
("CHSRA").

° STB Finance Docket No. 34111, North San Diego County Transit Development

Board — Petition for Declaratory Order (Service Date August 21, 2002); City of
Encinitas v. North San Diego County Transit Development Board 2002 U.S. Dist. Lexis
28531, (S.D. Cal. 2002).




B. The injunctive remedies sought by the challengers in the state court
action would directly interfere with the improvement and operation of
Petitioner’s rail line.

The two interest groups that are parties to the litigation against Petitioner are the
Community Coalition on High-Speed Rail and Transportation Solutions Defense and
Education Fund.'® Their demands on Petitioner prior to filing their suit asked Petitioner
to undertake additional environmental studies, including a full study of the as-yet
undefined operation by which CHSRA would share a portion of Petitioner’s tracks. It
appears that a major motivation for the litigation involves the relationship between
Petitioner and CHSRA. Indeed, the actions of these two interest groups, as well as the
third litigant, the Town of Atherton, appear to target the Project precisely because of its
potential relationship to the CHSRA project. Although the electrification of the line has
been the subject of planning efforts that date back almost two decades (and preceded
the legislation that authorized the CHSRA's bond funding), in their CEQA petition the
litigants claim that the Project is inextricably linked to the CHSRA project, such that the
fact that the EIR for the Project did not examine the CHSRA project as a part of the
Project is a fatal flaw in the environmental process. The state court litigants' actions are
surprising at best, since despite the fact that the Cailtrain EIR fully examined the future
cumulative impacts of the CHSRA project (along with other major projects planned by

other entities), the litigants seek to halt the Project until additional studies can be

10

These two groups have also challenged the Board’s ruling with regard to CHSRA
in FD 35861. (See Kings County et al v. Surface Transportation Board, Case No. 15-
70386, 9th Cir.)




conducted to determine the impacts of the shared use with CHSRA, even though the

planning schedule for that project calls for service to begin in 2028."

The plaintiffs’ actions in the state court proceeding appear to be an attempt to do
precisely what this Board, like the ICC before it, has ruled is an impermissible activity —
that is, to use state and local environmental and other permitting requirements to block
the implementation of projects that will benefit rail carriers that are subject to the
Board'’s jurisdiction. For example, the Town of Atherton demanded that Petitioner fund
the construction of a grade crossing signalization project within its borders and discuss
providing an increased level of rail service to a station located in the Town as a
condition of the Town not bringing a lawsuit. (See letters attached as Exhibit 7.) This is
precisely the type of economic regulation that was found, in the City of Aubum case, to
contravene the Board'’s jurisdiction: "For if local authorities have the ability to impose
environmental permitting regulations on the railroad, such power will in fact amount to
economic regulation if the carrier is prevented from constructing, acquiring, operating,
abandoning, or discontinuing a line." City of Aubum v. U.S., 154 F.3d. 1025, 1031 (9"
Cir. 1998). (See also, Staten Island Rapid Transit Operating Autf)ority v. ICC 718 F.2d
531 (1983).) Thus, far from being a mere attempt to elicit additional information

regarding the Project, this litigation seems aimed at exerting control over the design of

1 California High Speed Rail Authority, 2014 Business Plan, page 16, Ex. 1.1. To

the extent the challenger’s strategy is to delay or block the high speed rail project, it is
clearly using the state court action to indirectly attack a party that has been found by the
Board to be a carrier. Rather than using CEQA as an informational process, for which
the statute was intended, the strategy of these groups is to use the judicial process to
delay projects and increase their costs as a means of furthering an alternative
transportation policy agenda. Indeed, one litigant’s claims include the failure of
Petitioner to adopt the particular type of rail vehicle championed by this particular group.




the rail improvements, the nature of accompanying improvements, and even the details

of the day-to-day operation of rail service.

Plaintiffs’ avowed purpose in the state court litigation runs counter to the proper scope
of state and local regulation of railroads: “[T]he Termination Act does not preempt only
explicit economic regulation. Rather it preempts all ‘state laws that may reasonably be
said to have the effect of managing or governing rail transportation, while permitting the
continued application of laws having a more remote or incidental effect on rail
transportation.’ [Citation omitted.] What matters is the degree to which the challenged
regulation burdens rail transportation, not whether it is styled as ‘economic’ or
‘environmental.” (New York Susquehanna and Western Rwy. Corp. v Jackson 500 F.3d
238, 252 (3d Cir. 2007).) Moreover, “[tlhe regulation must not be so draconian that it
prevents the railroad from carrying out its business in a sensible fashion. . . .
[R]egulations must be settled and definite enough to avoid open-ended delays.” /d. at

254.

C. The Board’s action in this proceeding is of importance to resolve an
issue

The Board is likely aware that the issue of the preemption of CEQA by the ICCTA has
been the subject of litigation in California courts. (Town of Atherton et al. v. California

High-Speed Rail Authority, (2014) 228 Cal.App.4th 314 ("Atherton").)'? In a case

12 The Atherton decision ended a six-year court challenge, brought by two of the

challengers in the new litigation, to the CEQA documents prepared by CHSRA for the
segment of the CHSRA system that connects with the Caltrain line in San Jose. Having
achieved its goal in obtaining judicial approval of its environmental document, CHSRA

10




involving CHSRA, an appellate-level court found that preemption was not available to
protect the high speed rail project from a CEQA challenge (which involved two of the
parties to the action challenging the Project), holding that the “market participant
exception” prevented preemption from operating with regard to a state agency.
However, and significantly for this proceeding, that court noted in its decision that there
had been no decision by this Board with regard to its jurisdiction over the line in
question. (/d. at 332, fn 4.)'® Another appellate panel of a different district than the
Atherton court found that the “market participant exception” should not apply to a CEQA
challenge to a proposal by a private rail operator to improve a publicly-owned rail line for
freight service." However, that case has been accepted for review by the California
Supreme Court in late December, and it will likely be many months, and perhaps more
than a year, before a final decision is expected in that case. Nevertheless, the
challengers can be expected to argue that the Atherfon court held that CEQA is not
preempted by the ICCTA and to ask the Board to hold off any action until the California

courts can rule on this issue of federal jurisdiction. As even the Atherfon court has

chose not to seek review of the Atherton decision, which found no preemption of CEQA
in the absence of a declaratory order from the Board.

13 Footnote 4 in the Atherfon decision reads: "The STB, as the agency authorized
by Congress to administer the ICCTA, has been called ‘uniquely qualified’ to determine
if state law is preempted. [Citations omitted.] A request to the STB for a declaratory
order of preemption would be the remedy for the Authority's claim of federal preemption,
just as it was in City of Auburn. The Authority has not informed this court of any request
for a formal declaratory order from the STB that the ICCTA preempts CEQA as to the
HST system. In the STB June Decision the STB made no such determination; it did not
even mention preemption. As we discussed ante, it merely found it had jurisdiction."

14 Friends of the Eel River v. North Coast Rail Authority, Cal. Supreme Court Case
No §222472. It should be noted that, under California Rules of Court, Rule 8.1105(e),
once an appellate decision that has been accepted for review by the California Supreme
Court it is no longer a "published case" and may not be relied upon as precedent in
California courts.

11




acknowledged that the Board is “uniquely qualified” to determine the issue of
preemption, there is no reason for the Board to wait for a state court to issue a ruling

involving the scope of the Board's authority. (Atherfon, 228 Cal.App.4th at 332, fn 4.)
REQUEST FOR EXPEDITED CONSIDERATION

Petitioner respectfully requests that the Board issue an order regarding the preemption
of CEQA for the Project as soon as possible. Under CEQA, cases are entitled to
judicial calendaring priority and are expected to be prosecuted and heard quickly.
Currently, the petitioners are preparing the administrative record, as they elected to do
under the CEQA statute. We anticipate that task could be completed within 60 days
(early June), at which time a roughly 90-day briefing schedule would normally
commence, with a hearing on the merits of the petition to be held shortly thereafter. In
total, the CEQA case could proceed to a resolution within 160-180 days from now. In
order to avoid incurring the bulk of that potentially unnecessary effort and expense, the
JPB requests that the STB issue a ruling by June 30. An order from the STB regarding
preemption of CEQA with regard to the Project, if issued prior to that date, would

eliminate controversy in advance of the initial court appearance in the matter.

To facilitate expedited consideration, Petitioner has served a copy of this Petition for a

Declaratory Order on the counsel of record for the challengers in the CEQA lawsuit.

12




CONCLUSION

For the foregoing reasons, Petitioner respectfully requests that the Board issue an order

regarding the preemption of CEQA with regard to the Project.

Respectfully submitted

G L

Charles A. Spitulnik

Kaplan, Kirsch and Rockwell LLP

1001 Connecticut Avenue, NW, Suite 800
Washington, DC 20036

Joan L. Cassman

Michael N. Conneran
Hanson Bridgett LLP

425 Market Street, 26th Floor
San Francisco, CA 94105

Dated:May 19, 2015

13




VERIFICATION

1, C.H. (Chuck) Harvey, verify under penalty of perjury that the factual statements made in the
foregoing Petition for Declaratory Order are true and correct, to the best of my knowledge,
information and belief.

Further, | certify that | am qualified and authorized to file this verification.

Executed on May 11, 2015.

7

C. H. (Chuck) Harvey
Deputy CEO — Operations, Engineering & Construction
Peninsula Corridor Joint Powers Board

10
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Before the
Surface Transportation Board
Washington, D.C.

Finance Docket No. 35929

CERTIFICATE OF SERVICE

| hereby certify that on this 19" day of May 2015, | have caused a copy of the
foregoing Verified Petition for a Declaratory Order to be served upon the following
individuals via first class mail, postage prepaid:

Stuart Flashman

Law Offices of Stuart Flashman
5626 Ocean View Drive
Oakland, CA 94618-1533

Sabrina Teller

Remy Moose Manley, LLP
555 Capitol Mall, Suite 800
Sacramento, CA 95814

(e B

Charles A. Spituinik

Kaplan Kirsch & Rockwell LLP
1001 Connecticut Avenue, NW
Suite 800

Washington, DC 20036

(202) 955-5600
cspitulnik@kaplankirsch.com

Dated:May 19, 2015

16
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!
INTERSTATE COMMERCE CO&MISSION

{

PENINSULA CORRIDOR JOINT POWERS

BOARD AND THE SAN MATEO

COUNTY TRANSIT DISTRICT,
Applicants

Docket No. FD 31980

Notice by Peninsula Corridor
Joint Powers Board (Owner) and San
Mateo County Transit District
(Owner and Manager) = Exemption to
Acquire Rail Line -

51.3 miles of Peninsula Main

Line and Santa Clara/Lick Line -
and Santa Clara Counties,
california
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NOTICE OF EXEMPT ACQUISITION

HANSON, BRIDGETT, MARCUS, VLAHOS
& RUDY

DAVID J. MILLER

Attorney for Applicants

PENINSULA CORRIDOR
JOINT POWERS: BOARD

SAN MATEC COUNTY TRANSIT DISTRICT

DATED: December 20, 1991




BEFORE THE

INTERSTATE COMMERCE COMMISSION

PENINSULA CORRIDOR JOINT POWERS

BOARD AND THE SAN MATEO

COUNTY TRANSIT DISTRICT,
Applicants

Docket No. FD 31980

Notice by Peninsula Corridor

Joint Powers Board (Qwner) and San
Mateo County Transit District .
(Owner and Manager)} - Exemption to
Acquire Rail Line =

51,3 miles of Peninsula Main

Line and Santa Clara/Lick Line -
San Francisco, San Mateo

and Santa Clara Counties,
California

B S N et Duagt il Vs Womsh Yvas Sl Sesitl Sasl St et St S ot

NOTICE OF EXEMPT ACQUISITION
The Peninsula Corridor Joint Powers Board and the San Mateo
County Transit District provide the following as their Verified
Notice of Exempt Acquisition and in response to 49 C.F.R.
§1150.33:

1. Full name and address of the applicants:

Peninsula- Corridor Joint Powers Board
San Mateo County Transit District
1250 San Carlos Avenue

P. 0. Box 3006

S8an Carlos, CA %4070-1306

28196.1




2. The name, address and telephone number of
. representative of Applicants to whom correspondence should ke
sent:
David J. Miller, Esq. )
Attorney for the Peninsula Corridor Joint
Powers Board
Attorney for the San Mateo County Transit District
Hanson, Bridgett, Marcus, Vlahos & Rudy
333 Market Street, Suite 2300
San Francisco, CA 94105
(415) 777-3200
3. Statement that an agreement has been reached or details
of when the agreement shall be reached: A Purchase, Sale and
Option Agreement among the Southern Pacific Transportation
Company ("Seller™ or "Southern Pacific") and Peninsula Corridor
Joint Powers Board ("JPB") and the San Mateo County Transit
District ("samtrans") (referred to collectively herein as
. "Buyers") was executed on November 22, 1991.
4. The operator of the property:
This transaction involves the acquisition by two bublic

agencies of real estate and rail facilities owned by Southern

Pacific Transportation Company which will be used to operate

existing passenger commute rail transportation on the San
Francisco, California, peninsula. In the process, one of the
public agencies, which will serve as Manager, will take over and
continue the existing rail commute service which is now operated
by Southern Pacific under a contract with the California
Departmeﬁt of Transpértation. The public agencies, through their

Manager, will be operating a service as a common carrier by

. 28196.1 -1-




railroad, the revenues for which will classify it as a Class III

‘ carrier.

public authorities during the first year following acguisition

The common carrier services to be operated by the

will consist of passenger commute rail service. The structure of

the transaction is as follows:
Between San Francisco, Milepost 0.147, and Santa Clara
Junction, MP 44.0, Southern Pacific is selling its
Peninsula Corridor including trackage, track structure,
and land. It is retaining all freight and intercity
passenger service rights, under a reservation being
confirmed by a trackage rights grant to Southern
Pacific in F.D. 31983 submitted to the Commission
contemporaneous herewith. Rail freight customers will

6 continue to be served by Southern Pacific. Southern

Pacific will also retain intercity rail passenger
service rights. (There are no intercity passénger
services operated at present on this line segment.)
The Buyers will take over the existing rail commute
passenger services which are operated between San

Francisco and San Jose, MP 46.9. (See Southern

Pacific’s Tariff ICC SP-P-9001.)
| Between Santa Clara, MP 44.0, and Lick, MP 51.4,

Southern Pacific will operate its rail freight and

intercity passenger service on its single main line

. 28196.1 ) -2-
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track (of which it has retained ownership) located on
the JPB right of way. Southern Pacific will dispatch
its own track independent of JPB’s passenger commute
rail service. However, Southern Pacific has granted
bridge trackage rights to JPB from the south end of San
Jose (Cahill Yard - MP 47.1) to Lick (MP 51.4) to allow
an extension of future passenger commute rail service
operations over Southern Pacific’s line south of San
Jose to Gilroy. From Santa Clara (MP 44.0) to San
Jose’s Cahill Yard (MP 46.9), there will be at least 3
main tracks, one of which will be owned by Southern
Pacific. Multiple tracks are available in San Jose’s

Cahill Yard between MP 46.9 and MP 47.4.

From MP 47.4, BAuzerais Street, south of San Jose’s
Cahill Yard, to Lick (MP 51.4), Southern Pacific will
retain ownership of the existing main track and JPB
will own a new, second main track (now under
construction between MP 47.4, Auzerais Street, and a
new station called Tamien (MP 48.8, near Alma Street).
JPB plans to extend that second main track to Lick (MP
51.4). Thus, both SP and the JPB will continue to
provide and offer their respective services between

Santa Clara and Lick on their separately owned truck.




The manager of the rail passenger commute service on
the lines being acquired by Buyers will be Samtrans. Operations
will be conducted éithér directly by Samtrans or by a contract
operator. Samtrans is in the process of interview and selection
for its long-term contract operator, and S;ufhern Pacific has
agreed to serve as an interim.short-term operator under the terms
and conditions under which it currently provides service.

As part of the Purchase, Sale and Option Agreement
among the parties, certain ancillary trackage rights will be
granted to the JPB. They shall be subjgct to separate and
distinct COmmiséion filing as follows: (1) FD 31984, trackage
rights for JPB over Southern Pacific’s 1-mile branch at Lick,
which JPB will use from time to time to turn trains or for other
operating purposes; (2) FD 31985, trackage rights for JPB over
Southern Pacific’s line from Lick, MP 51.4, to Gilroy, MP 80.7,
to allow an extension of rail passengér4commute operations over
Southern Pacific’s line south of San Jose to Gilroy and bridge
trackage rights over Southern Pacific’s retained track between
San Jose’s Cahill Yard, at approximately MP 46.9, and Lick MP
51.4, to allow JPB use of Southern Pacific’s track between the
San Jose passenger station and Lick.

The ownership of the rail lines and facilities being
acquired by Buyers will be held as follows: within San Mateo
County (i.e., between MP 5.2 and MP 29.7), ownership shall be
held jointly by Samtrans and the JPB; in San Francisco County .(MP
0.147 to 5.2) and Santa Clara County (MP 29.7 to MP 51.4), '

28196.1 -4~




ownership shall be in the name of -the Joint Powers Board. The
manager of the service being operated by Buyers, responsible to
the public, is Samtrans.
5. Brief summary of the proposed transaction, including:
a. Name and address of railroad transferring the
subject property:
Southern Pacific Transportation Company
Southern Pacific Building
One Market Plaza
S8an Francisco, CA 94105

b. Proposed time schedule for the consummation of the

transaction:

Southern Pacific and the Buyers have concluded an
agreement. The transaction is expected to close on or about
December 27, 1991.

c. Mileposts of the subject property:

The line is between milepost 0.147 in San
Francisco, California and milepost 51.4 at Lick, California.

d. Total route miles being acquired: approximately
51.3 miles.

6. A map indicating the area to be served, including
origins, termini, stagions, cities, counties and States is
attached as Exhibit a.

7. A certificate that applicant’s projected revenues do
not exceed those that would qualify it as a Class III carrier is

attached as Exhibit B.

28195.1 5=




8. The required verification is attached as Exhibit C.

Respectfully submitted,

- HANSON, BRIDGETT, MARCUS,
VLAHOS & RUDY
DAVID J. MILLER, Esq.

Attorney for Applicants
PENINSULA CORRIDOR
JOINT POWERS BOARD

SAN MATEO COUNTY TRANSIT DISTRICT

28196.1 -6=
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WESTERN
- REGION
TIVETABLE

EFFECTIVE SATURD&Y, NOVEMBER 24, 1990
) AT 12:01 AM,

K A.MOORE
Vics President - Operations

L. L. PHIPPS
General Marager

M.L WELLS

" G.R.FETTY

Asr't Genersl Managers
E.1. HORD
Asz't Vies President « Trensporiasion Services
A. C.FOX
Superintendent « Trengpostation
Superintendents

G.A. GREBLO
Geegon Division
W. M. KESSINGEE
. Shasia Division

M. L. IRVINE

Socramento Division

H. C. BALLANCE
Stockion Division

H. R. KAVENY
Wastern Divizion

R. A. BAKER
Tehochopi Division
L. 3, JENKINS JR.
Loz Angeles Divicion

R, N. PETERSON
West Colion Division

H. L. McDOWELL
Tucson Division

4. H. BIGHT
El Paso Divitien

EXHIBIT A, PAGE 2
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EXHIBIT B

I, Gerald gt Haugh, Executive Director of the Peninsula
Corridor Joint Powers Board and the General Manager of the San
Mateo County Transit District (“applicants"), certify that the
Applicants projected annual carrier operating revenues will(not
exceed those of a Class III carrier (annual carrier operating
revenues of $10 million or less, as adjusted by the railroad
revenue deflator formula described in Note A to Title 49, Code of

Federal Regulations, part 1201).

Gerald . Haugh

Executive Director
PENINSULA CORRIDOR
JOINT POWERS BOARD

General Manager
SAN MATEO COUNTY TRANSIT
DISTRICT .

3464211




Gerald . Haugh
is the Executive Director of the Peninsula C
Board and the General M
pistrict,

Exemption, knows

statements contained therein are true.

EXHIBIT C

VERIFICATION

that he has read the foregoing verified Notice of

the contents thereof and that the factual

and sworn to before me
day of A& .

J : /ﬂw,./&’/ud

. 1991.

My commission expires 5A;5/?§;’ .

28196.1

Notary Public

Bt

P W W

QFFiCIAL NOTARY SEAL

B 4 FIKENS

Netzty Public — Califorma
SAN MATED COUNTY

o~ ™ .
My Comms Exprros MAR 25,1535

Dat a i ooy o

W R

P

being duly sworn, deposes and says that he

orridor Joint Powers

anager of the San Mateo county Transit

Executive Director
PENINSULA CORRIDOR
JOINT POWERS BOARD

General Manager
SAN MATEO COUNTY TRANSIT

DISTRICT




(Summary Caption)
INTERSTATE COMMERCE COMMISSION
NOTICE OF EXEMPTION
Finance Docket No. 31980
Peninsula Corridor Joint Powers Board
San Mateo County Transit District
Exemption to Acquire Peninsula Mainline and Santa Clara/Lick Line
from Southern Pacific Transportation Company

The Peninsula Corridor Joint Powers Board and the San Mateo
County Transit District have filed a notice of exemption to
acquire the line owned by Southern Pacific Transportation Company
located between milepost 0.147 in San Francisco County, and
milepost 54.1 in Santa Clara County, California, a distance of 54
miles. Comments must be filed with the Interstate Commerce
Commission and served upon David J. Miller, Attorney for the
Peninsula Corridor Joint Powers Board and the San Mateo County
Transit District, c/o Hanson, Bridgett, Marcus, Vlahos & Rudy,
333 Market Street, San Francisco, CA 94105, telephone (415) 777~
3200. This transaction is also the subject of Finance Dockets
Nos. 31983, 31984, 31985.

The notice is filed under § 1150.31. If the notice contains
false or misleading information, the exemption is void ab initio.
Petitions to revoke the exemption under 49 U.S.C. 10505(d) may be
filed at any time. The filing of a petition to revoke will not
automatically stay the transaction.

Dated:

By the Commission: Sidney L. Strickland, Jr.

Secretary

28196.1




CERTIFICATE OF SERVICE

I, Michael N. Conneran, certify that I have this day caused
copies to be served of the foregoing document upon all parties of

record in this proceeding, by first class mail, postage prepaiad:

Mr. Gary A. Laakso
Southern Pacific Building
one Market Plaza

Ssan Francisco, CA 94105

california State Historical
Preservation Office

P. O. Box 942856

Sacramento, CA 94296-0001

california Public
Utilities Commission
Rail Operating & Safety Branch
505 Van Ness Avenue
Ssan Francisco, CA 94102

State of California
state capitol
Sacramento, CA 94514 .

. The Hon. Pete Wilson

pDated: /[2Z- /zﬂ //‘?4/

MICHAEL N. CONNERAN

attorney for Notifying Carrier
PENINSULA CORRIDOR JOINT
POWERS BOARD and SAN MATEO
COUNTY TRANSIT DISTRICT

HANSON, BRIDGETT, MARCUS,
VLAHOS & RUDY

333 Market Street

Suite 2300

san Francisco, CA 94105-2173

Telephone: (415) 777-3200

. 28196.1
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Date Filed:

BEFORE THE

INTERSTATE COMMERCE COMMISSION

FINANCE DOCKET NO. 31983

SOUTHERN PACIFIC TRANSPORTATION COMPANY
-= TRACKAGE RIGHTS --
PENINSULA CORRIDOR JOINT POWERS BOARD

AND .
SAN MATEO COUNTY TRANSIT DISTRICT

_NOTICE OF EXEMPTION

Louis P. Warchot

John MacDonald Smith

Gary A. Laakso

Southern Pacific
Transportation Company

Southern Pacific Building

One Market Plaza

San Francisco, CA 94105

(415)541-1785

Attorneys for Notifying Carrier,

Southern Pacific
Transportation Company

December 20, 1991




BEFORE THE
INTERSTATE COMMERCE COMMISSION

FINANCE DOCKET NO. 31983

SOUTHERN PACIFIC TRANSPORTATION COMPANY
-- TRACKAGE RIGHTS -~
PENINSULA CORRIDOR JOINT POWERS BOARD
AND
SAN MATEO COUNTY TRANSIT DISTRICT

NOTICE OF EXEMPTION

Southern Pacific Tranéportation Company ("SP") submits this
Notice of Exemption pursuant to the class exemption of 49 CFR §
1180.2(d)(7) for trackage rights over the iines of the Peninsula
Corridor Joint Powers ‘Board ("JPB") and the San Mateo Countf
Transit District ("Samtrans") as further described below. The
parties have agreed on the terms of the written agreement for
trackage rights which are not sought as a responsive application in
a rail consolidation proceeding. The signed agreement is attached
as Exhibit 2. The Commission has found that its prior review and
apprdval of this type of transaction is not necessary to carry out
the rail transportation policy of 49 USC § 1010la and that such
transactions are of limited scope and regulation is not necessary

to protect shippers from an abuse of market power.

Pursuant to the Commission’s regulations at 49 CFR §
1180.4(g), the Notice of Exemption contains the information set
N

forth next below, and also states the level of labor protection to

be imposed. Responsive to these requirements, SP states:




ection 1180. £ tio

(a) (1) (i) Description of Proposed Transaction:

The trackage rights covered by this Notice of Exemption
are a part of a multi-part transaction intended to enable JPB and
Samntrans to acquire the facilities necessary for a heavy-rail
commuter passenger transportation program on the San Francisco,
CA, peninsula, while preserving SP's ability to provide freight
and intercity passenger service to the same points. '

Nevertheless, the trackage rights sought herein are distinct and

. separate rights which may be operated without the authorization

for or exemption of any other part of the total transaction by
the Commission (oﬁher than the sale of SP's line to JPB and
Samtrans described in paragraph (1) below) which is subject to
Finance Docket No. 31980 and for which a Notice of Exemption is
being concurrently filed by the JPB and Samtrans. The various
parts of the transaction are described below as additional
information. .

(1} Pursuant to an agreemen; dated November 22, 1391
and being lodged with the Office of Proceedings concurrently
herewith, SP has agreed to sell to JPB and Samtrans portions of
its main line trackage between San Francisco (ﬁf 0.247) and Lick
(MP 51.4) and all of the real property underlying such main line.
This sale is the subject of the Notice of Exemption being filed
concurrently herewith by the JPB and Samtrans in F.D. No. 31980.
Between San Francisco (MP 0.147) and Santa Clara Junction (MP
44.0), SP is selling all of its main line trackage and the real
property underlying such trackage while

2




reserving trackage rights for its freight and intercity passenger
operations as described in paragraph (2) below. Between Santa
Clara Junction and Lick, SP is retaining ownership of trackage and
the ability to provide continued freight and intercity passenger
service on its own trackage as further described in paragraph (3)

and (4) below.

{2) In connection with SP reservation of trackage rights
in the sale, JPB and Samtrans is confirming to SP such trackage
rights for freight and intercity passenger operations between San
Francisco (MP 0.147) and Santa Clara Junction (MP 44.0). These are
the trackage rights covered by this Noticé of Exemption and are

described in detail in Exhibit 2 hereof.

(3) Between Santa Clara Junction (MP 44.0) and Cahill
(MP 47.1) (a point just beyond San Jose station, which is MP 46.9)
on the real property sold to JPB (subject to F.D. No. 31980), there
are three continuous tracks, two of which are being sold to JPB
under the sale covered in F.D. No. 31980, and one of which is being
retained by SP for its exclusive ownership and use. fhe track
retained by SP is designated as SP’'s New Coast Main. Between the
above points SP and JPB will both separately operate, each on its
own track or tracks, within a right-of-way owned by JPB. SP is
preserving direct access to all stations and industries and will
continue to serve all existing freight customers. SP will also
have the ability to operate intercity rail passenger services,
including those subject to its contract with Amtrak. JPB’s tracks
will be used for the provision of commuter passenger service,

3




including a continuation of the present rail commute service

between San Francisco and San Jose.

(4) Between Cahill (MP 47.1) and Auzerais Street (MP
47.5), there aré two continuocus main'txacgg on the underlying
right-of-way being sold to JPB in F.D. No. 31980. One of those
tracks will alsc be sold to JPB in F.D. No. 31980, and the
ownership of the other shall be retained by SP, so that SP and JPB
will each have separate, dedicated tracks within the right-of-way
owned by JPB. Each party will continue to provide or offer its
respective services as described above in connection with the Santa
Clara Junction-Cahill segment (except to tﬁé extent of the bridge
trackage rights described in paragraph (8) below operated over SP's

track).

(5) Between Auzerais Street (MP 47.5) and Lick (MP
51.4), there is presently a single track. The underlying right-of-
way is being sold to JPB (in F.D, No. 31980), but SP will retain
ownership, control and use of the track. JPB will have bridge

trackage rights described in paragraph (B) below over SP’s track.

(6) &SP will grant JPB trackage rights 6ver SP's short
branch line (the Lick Branch) which joins SP’s main line at Lick.
This line will be used by JPB from time to time to turn its trains
and equipment. The parties intend to file a subsequent Notice of

Exemption for these trackage rights in Finance Docket No. 31984.




(7) 8P will grant JPB trackage rights over SP‘'s line
from Lick (MP 51.4) to Gilroy (MP 80.7) to enable JPB to extend its
commuter passenger service to Gilroy. A Notice of Exemption will

be filed for these trackage rights in Finance Docket No. 31985.

(8) SP will grant JPB bridge trackage rights over the
tracks retained by SP between Cahill (MP 47.i) and Lick (MP 51.4),
to facilitate operations for JPB’s commuter service to Gilroy. A
Notice of Exemption for the trackage rights will be filed in
Finance Docket No. 31985 in connection with JPB’s request for
trackage rights between Lick and Gilroy as described in paragraph

(7} above.

The complete route for JPB and Samtrans commuter service will
be after all Notices of Exemption become effective: Over JPB’s
and, in part, Samtrans’ double-track main from San Francisco (MP
0.147) to Santa Clara Junction (MP 44.0), then over JPB’s double-
track from Santa Clara Junction (MP 44.0) to Cahill (MP 47.1), then
over SP‘s track pursuant to bridge trackage rights from Cahill (MP
47.1) to Lick (MP 5.14), then over SP’'s line pursuant to trackage
rights from Lick (MP 51.4) to Gilroy (MP 80.7).

However, as one result of the transaction, SP will now be the
tenant on trackage owned by a separate and unrelated Class III rail
carrier over the segment from San Francisco (milepost 0.147) to
Santa Clara Junction (milepost 44.0) (paragraph (2) listed above).

This Notice of Exemption is accordingly filed to memorialize SP’'s




new status as 2 tenant, and the level of labor protection to be

. accorded affected SP employees.
gp’'s exact name and address are given below:

southern Pacific pransportation Company
Southern Pacific Building

One Market Plaza

san Francisco, cA 94105

(415) 541-1785

JpB’'s and Samtran’s exact name and address are given below:

Peninsula Corridor study Joint Powers Board
1250 San -Carlos Avenueé

san Carlos, CA 94070-1306

(415) 508-6200

San Mateo County Transit District
1250 San Carlos Avenue
‘ P.0. Box 3006
san Carlos, CA 94080

Questions regarding this transaction are to be addressed to

counsel for SP named below:

Gary Laakso, General Attorney

Southern Pacific Transportation Company
Southern Pacific Building

one Market Plaza, Room 846

san Francisco, CA 94105

(a)(l)(ii) Consummation Date

The +ransaction will be consummated on OT after December 27,

1991.




ay(ly(iii Purpose Sought To Be Accomplished

The purpose to be accomplished by the trackage rights from JPB
and Samtrans to SP is for SP to continue to have the ability to
onvide rail freight and intercity passenger service between San
Francisco and Santa Clara Junction and intermediate points, thereby

preserving the continuity of pre-existing available services.

{(a}(5} List of States In Which The Parties Property is
Situated

JPB and Samtrans operate in the State of California. sP
operates in the States of Oregon, California, Nevada, Utah,
Arizona, New Mexico, Texas, and Louisiana. The trackage rights

transaction is located solely in the State of California.

{(a)(6) Map

A map showing the trackage rights grant is atta&hed as Exhibit




(2)(7)(ii) Agreement

The trackage rights agreement is attached hereto as Exhibit 2.
As noted above, the agreement also extends to bridge trackage
rights between Cahill and Lick which are covered by separate a
Notice of Exemption and which are not intended to be effective

until filed with and exempted by the Commission pursuant to such

Notice.

Labor Protection

SP is agreeable to the labor protection conditions general}y
imposed in trackage rights proceedings as set forth in Norfolk and
Western Ry. Co. =- Trackage Rights -- BN, 354 ICC 605 (1878) as
modified by Mendocino Coast Ry., Inc. -~ Lease and ggerétion -

California Western Railroad, 360 ICC 653 (1980).

Respectfully submitted,

Louis P. Warchot
John Macbonald Smith
Gary A. Laakso

I'd

- )
g Vi/ae -
By, l“igévxﬁ§7 ggzé;y?
V/Louis P. warchot
Attorneys for Applicant,

Southern Pacific
Transportation Company

Southern Pacific Building
One Market Plaza

San Francisco, CA 94105
(415)541~-1754




VERIFICATION

State of California )
) ss.
City and County of San Francisco )

I3

W. J. Holtman, Executive Vice President-Operations, on behalf
of Southern Pacific Transportation Company, states that he has read
the foregoing document, knows the contents thereof, and that- the

factual statements contained therein are true as stated.

pated at San Francisco, california this 12th day of December,

1991.

W VANE ] e

s

giji;)KKEMAN

Subscribed and sworn to before me by W. J. HOLTMAN this 12th

day of December, 1991.

Witness my hand and official seal.

NOT. UBIIC

Principal Place of Busness in

CITY AND COUNTY OF
SAN FRANCISCO




INTERSTATE COMMERCE COMMISSION
NOTICE OF EXEMPTION
PINANCE DOCKET NO. 31983

SOUTHERN PACIFIC TRANSPORTATION COMPANY
TRACKAGE RIGHTS
PENTHSULA CORRIDOR JOINT POWERS BOARD

SAN MATEO COUR@%RQRLNSIT DISTRICT
Peninsula Corridor Joint Powers Board ("JPB”) and the Santa
Mateo County Transit District ("Samtrans”) have agreed to confirm
exclusive freight and intercity passenger trackage rights to
Southern Pacific Transportation Company over the trackage of JPB

and Samtrans located between the points known as:

San Francisco at or near milepost 0.147 and Santa Clara
Junction, at or near milepost 44.0

The trackage rights will be effective on or after December 27,
1991. |

This Notice is filed under 49 C.F.R. 1180.2(d)(7). Petitioms
to revoke the exemption under 49 U.S.C. 10505(d) may be filed at

any time. The filing of a petition to revoke will not stay the

transaction.
Dated:

By the Commission,

Sidney L. Strickland, Jr.
Secretary




CERTIFICATE OF EERVICE
I hereby certify that I have this date served a copy by
first class mail, postage prepaid, of the foregoing NOTICE OF
EXEMPTION on the following counsel for the Peninsula Corridor
Study Joint Powers Board and the San Mateo County Transit
District:
bavid J. Miller
s Hanson, Bridgett, Marcus, Vlahos & Rudy
333 Market Street, Suite 2300
San Francisco, California 94105-2173
I further certify that I have on this date served a
copy, by first class mail, postage prepaid, of the foregoing
NOTICE OF EXEMPTION, attached to the form letter of Environmental
Notice pursuant to 49 C.F.R. 1105.11, on the designated State
Agency named below:
Chief
Railroad Operations & Safety Branch
California Public Utilities Commission

505 Van Ness Avenue
) San Francisco, California 94102

Do 7. Loverecsinen

dﬁf James M. Guinivan

Dated: December 20, 1991
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TRACKAGE RIGHTS AGREEMENT —
PENINSULA MAIN LINE AND SANTA CLARA/LICK LINE

This AGREEMENT dated as of December 20, 1591, is by and
between~the PENINSULA CORRIDOR JOINT POWERS BOARD, a joint powers
agency created under California law, (hereinafter referred to as
"Owner”) and SOUTHERN PACIFIC TRANSPORTATION COMPANY, a Delaware

corporation, (hereinafter referred to as "User”);

RECITALS:

A, Owner and User have entered into & Purchase, Sale and
Option Agreement dated as of November 22, 1991 ("Sale Agreement”)
providing, in part, for the purchase by Owner from User of certain
properties in San Francisco, San Mateo and Santa Clara Counties,
California including the Peninsula Main Line and the Santa
Clara/Lick Line (both as defined in Section 1 hereof and as more
fully described in Exhibit A hereto);

B. Pursuant to the Sale Agreement, Owner acquired the
Peninsula Main Line and the Santa Clara/Lick Line for the purpose,
in part, of providing Commuter Service (as defined in Section 1
herecf) and for any purpose other than those reserved exclusively
to User in the Sale Agreement and User retained for itself and its
successors and assigns a perpetual and exclusive easement (as set

. forth in the deeds and assignments conveying said properties) in

and trackage rights over such properties acquired by Owner for
User’s present and future Freight Service and Intercity Passenger
Service (both as defined in Section 1 hereof).

c. Owner and User desire to set forth the terms of the
reservation by User of the trackage rights retained for User'’'s
exclusive present and future Freight Service and Intercity
Passenger Service on the Peninsula Main Line and the Santa
Clara/Lick Line.

D. Owner and User also desire to set forth the terxms of
Owner’'s Bridge Trackage Rights over User’s Cahill/Lick Line for
Gilroy Commuter Service (all as defined in Section 1 hereof).

NOW THEREFORE, it is mutually agreed by and between the
parties hereto as follows:

(o) ’ {Main1a.TRA)
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Section 1. D IONS

The following capitalized terms are used in this Agreenment
with the following meanings:

1.1 "AAR" 'shall mean the Association of American Railrcads.

1.2 rBridge Trackage Rights" shall mean exclusive Gilroy
Commuter Service trackage rights for Gilroy Commuter Service Trains
only over User’'s Cahill/Lick Line, over which segment there shall
be no intermediate Gilroy Commuter Service station stops; however,
Owner‘s Trains may enter or leave the segment at any point. These
Bridge Trackage Rights are to be used only in conjunction with the
trackage rights g¢granted (pursuant to the Lick/Gilroy Trackage
Rights Agreement) by User to Owner from Lick (at or near Milepost
51.4) to Gilroy (at or near milepost 8§0.7), for Trains in Gilroy
Commuter Service.

) 1.3 rCahill Yard" shall mean the yard in front of the San
Jose passenger station at San Jose, California, as more fully
described in Exhibit A hereto.

1.4 “"Changes and/or Additions” shall mean any capitalized
improvements including, without limitation, the additions,
betterments, constructicon, reconstruction, mnodifications and
renewals thereof and additional facilities, regardless of book
treatment as an expense or capital item, but excluding capitalized

" maintenance provided for in Section 9.

1.5 "Commuter Service” shall mean the operation by Owner (or
an Operator for Owner) of Trains that provide commute passenger
service on the Joint Facilities (excluding User’s Cahill/Lick Line)
between San Francisco (at or near Milepost 0.147) and Lick (at or
near Milepost 51.4), California in San Francisco, $an Mateo and
Santa Clara Counties, and freguently characterized by reduced fare,
multiple-ride and monthly commutation tickets. Commuter Service as
so defined shall not include Intercity Passenger Service. The term
“Commuter Service* shall also include Owner’'s Trains and Equipment
operated for the purpose ©f Bguipment review, schedule checks,
yerionnel training, Changes and/or Additions and maintenance of way
activities.

1.6 "Customary Additives" shall mean elements of cost added
to billings o©0f either party to the other that generally are
calculated as a percentage of direct -labor costs and are intended
to compensate for, without limitation, paid holidays, vacation and
personal leave days, health and welfare benefits, payrell taxes and
administrative and supervisory expenses that include direct and
general overhead, inclusive of a customary one percent (1%)
additive for special administrative costs related to billing

{O\igiiee) Ry 2 . MR 1T
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preparation, and are subject to periodic changes depending upon
industry practices and the provisions of Section 11.3. As an
example of such additives, Exhibit B sets forth 1950 amounts as
represented by SPT to JPB.

1.7 r"besignated Freight Trackage" shall mean Trackage which
is part of the Joint Facilities (excluding User’s Cahill/Lick
Line), which is located on real property owned by Ownexr (as
described on Exhibit A hereto), which is nsed now or in the future
solely for Freight or Intercity Passenger Service and which shall
be maintained at the sole cost and expense of User (unless the
parties have agreed in writing t© use also by the Owner, in which
case sharing of maintenance costs shall be as agreed to in writing
by the parties notwithstanding the provisions of Section $.1
hersocf) including, without limitation, (i) the present vard
Trackage at South San Francisco, (il) the proposed gauntlet Track
Structure between Milepost 3.18 and Milepost 5.26, (iii) storage
Track Structure (for two tracks) between Bayshore at Milepost 4.9
and Brisbane at Milepost 7.1, and (iv) upon the approval of Owner
(which shall not be unreasonably withheld), such additional Freight
Service support Trackage and other facilities to meet User’s
Freight Service needs.

1.8 ~Bffective Date” shall have the meaning set forth in
Section 11.12.

1.9 "Equipment” shall mean locomotives, cars, cabooses, hi-
rail vehicles, other vehicles, and machinery which are capable of
being operated on Joint Facilities.

1.10 r"Exclusive Commute Trackage” shall mean that part of the

. Joint Facilities, excluding User’'s- Cahill/Lick Line, (which is

described by the designated line symbols on Exhibit A), including
yard or other side Trackage used solely by Owner, and including but
not limited tec the double main Trackage from Santa Clara Junction
to Cahill Yard, the passenger Trackage at Cahill Yard, the magnetic
westerly main Trackage from Cahill Yard to Auzerais Street at
Milepost 47.5 and all new Trackage which Owner may construct
between BAuzerais Street and Lick at Milepost 51.4, which Owner
shall maintain at its sole cost and expense (unless the parties
have agreed in writing to use also by User, in which case sharing
of maintenance costs shall be as agreed to in writing by the
parties notwithstanding the provisions of Section 9.1 hereof).

1.11 rFiscal Year” shall mean the period beginning July 1 of
any calendar year and ending June 30 of the following calendar
YOar.

1.12 “Freight Sexvice” shall mean User's railrcad operations

contemplated hereunder in furtherance of transporting f£freight
commodities of all types and description in Traing whether loaded

(ovg\en " -3 A1 TR
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or empty, including personnel training, and the use of all
Equipment and Non-Revenue Eguipment for such operations.

1.13 “"Gilroy Commuter Sexrvice" shall have the meaning set
forth in Section 1.13 of the Lick/Gilroy Trackage Rights Agreement.

1.14 *ICC" shall mean the Interstate Commerce Commission.

1.15 r~Intercity Passenger Service" shall mean intercity
railroad passenger service (other than Commuter Service) provided
by NRPC or any other Operator with whom User contracts to provide
Intercity Passenger Service over the Joint Facilities in accordance
with this Agreement.

1.16 *Joint PFacilities"™ shall mean the Peninsula Main Line
and the Santa Clara/Lick Line, Designated Freight Trackage,
Exclusive Commute Trackage, and only that pertion of the New Coast
Main consisting of User’s Cahill/Lick Line, and all Changes and/or
Additions theretc now or in the future.

1.17 "Lick/Gilroy Trackage Righte Agreement” shall mean that
agreement between User and Owner dated as of the date hereof which
grants Owner trackage rights over the rail lines of User from
milepost 351.4 at or near Lick to milepost 80.7 at or near Gilroy.

1.18 "Materlals Aadditives" shall mean elements of cost
customarily charged by railroads te one ancother and which are to be
added to any and all materials cost billings of either party to the
other and that generally are calculated as a percentage of direct
costs, are intended to compensate for store, purchasing and

"handling expenses, sales or use taxes, foreign line freight, and

on-line freight and are subject to periodic changes depending upon
industry practices and the provisions of Section 11.3. As an
example of such additives, Exhibit B sete forth 1289 amounts as
represented by SPT to JPB.

1.19 "Kew Coast Main" shall mean Track Structure of (i) the
No. 1 Track, (ii) User’'s Cahill/Lick Line, and (iii) all Track
Structure located on property of Owner magnetic east of the Track
Structure described in (1) and (ii) above, all as more fully
described in Exhibit A hereto.

1.20 “Non-Revenue Egquipment™ shall mean Equipment which is
maintenance of way eguipment and freight cars that are either empty
or loaded only with maintenance of way equipment or material and
egquipment transported for the internal use of either party
including, without limitation, rails, ties, ballast, and other
track materieals, and signal and bridge materials and supplies.

1.21 "Ko. 1 Track"™ shall mean the existing yard Track
Structure designated as User’s "No. 1 Track"” on the easterly side
of the double main Track Structure between Milepost 44.0 at or near

{O\igyes) L b PSSR
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‘ Santa Clara Junction and the southern end of Cahill Yard at or near
Milepost 47.1.

1.22 "ERPC" shall mean the National Railroad Passenger
Corporation, or Amtrak, in all circumstances other than in a

capacity as Operator for Owner.

1.23 “NRPC Agreement® shall mean the Agreement between NRPC
and User dated April 16, 1971, as amended from time to time.

1.24 “Operator" shall mean the person, firm, corporation or
other legal entity utilized by Owner or User to conduct, on its
behalf and for its account, operations on the Joint Facilities in
accordance with this Agreement.

1.25 *Peninsula Main Line" shall mean the Trackage and the
right-of-way and real estate underlying said Trackage between
Milepost 0.147 at or near 4th and Townsend Streets in San Francisco
County, California and Milepost 44.0 at or near Santa Clara
Junction in Santa Clara County, California, 2ll as more fully
described in the Sale Agreement and in Exhibit A hereto.

1.26 =“Sale Agreement” shall have the meaning set forth in
Paragraph A of the recitals to this Agreement.

1.27 “Santa Clara/Lick Line~ shall mean the Trackage and the

. right-of-way and real estate underlying said Trackage between

Milepost 44.0 at or near Santa Clara Junction and Milepost 51.4 at

or near ©Lick, all in Santa Clara County (including the fee

ownership, easements (but excluding User’s easements)), and

franchises of the real estate and right-~of-way underlying the

Trackage) but excluding the New Coast Main, all as more fully
‘described in the Sale Agreement and in Exhibit A hereto.

1.28 rService(s)" shall mean Commuter Service, Freight
Service and Intercity Passenger Service collesctively or any of them
individually, as applicable.

1.29 r"SFGTF" shall have the mecaning set forth in Section 9.2
and Exhibit D or as it may be amended by written agreement of the
parties. - ’

1.30 r~Track Structure® shall mean rail and fastenings,
switches and frogs complete, ties, ballast, and signals.

1.31 r~Trackage™ chall mean Track Structure and all
appurtenances thereto, including without limitation, bumpers,
roadbed, embankment,.bridges, trestles, tunnels, culverts or any
other structures or things necessary for support of and entering
into construction thereof, and, if any portion thereof is located
in a thoroughfare, the term shall include pavement, crossing planks
and other similar materials or facilities used in lleu of pavement

. [T D oI 13.TRAY
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or other street surfacing material at wvehicular crossings of
tracks, culverts, drainage facilities, crossing warning devices,
and any and all work required by lawful authority in connection
with construction, renewal, maintenance and operation of said Track
Structure and all appurtenances thereof - and Changes and/or
Additions thereto now or im ‘the -futare. L

1.32 *Prain{s)" shall mean a locomotive unit, or more than
one such unit, coupled, with or without cars or cabocose.

1.33 r~User’s Cahill/Lick Line"” shall mean the existing single

main Track Structure between Cahlll Yard at or near Milepost 47.1
and Lick at or near Milepost 51.4.

Section 2. RIGHTS OF OWNER AND USER

2.1 User’'s -Reservation: Subject to the texms of this
Agreement, User resexrves the perpetual and ezclusive right to
conduct Freight and Intercity Passenger Service over the Joint
Facilities (excluding User’s Cahill/Lick Line which User retains
ownership of, and excluding Exclusive Commute Trackage exceptto the
extent provided in Sections 1.10 and 2.4 hereof). Owner confirms
User’s reservation of said right in the Sale Agreement.

. 2.2 Authority: Ovmer represents that it has the right and
authority to confirm User’s reservation of perpetual and exclusive
trackage rights (which rights do not include Exclusive Commute
Trackage except as provided in Sections 1.10 and 2.4 hereof) over
the Joint Facilities (excluding User’s Cahill/Lick ZLine)} as

. contemplated herein without the concurrence or approval of any
other person or entity, except for regulatory approvals or
exemptions contemplated by Secticn 8.1 hereof.

2.3 Ownership:

(a2} Owner shall own all of the Peninsula Main Line and
the Santa Clara/Lick Line, including Designated Freight Trackage,
existing at the date of execution of this Agreement.

(b) User shall own the New Coast Main, but Owner shall
own the real property underlying the New Coast Main.

{c} Owner shall own those Changes and/or Additions and
capitalized maintenance to the New Coast Main made at its sole cost
and expense. User shall own such Changes and/or Additions and
capitalized maintenance to the New Coast Main made at its sole cost
and expense. Owner and User shall jointly own such Changes and/or
Additions and capitalized maintenance to the New Coast Main made at
their shared cost and expense in the same proportion as the
respective shares of the cost and expense bears to the total cost

. €Orvgysdy ) -f- Pan1aTRY
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and expense. Owner shall not remove any Changes and/or Additions
or capitalized maintenance items to the New Coast Main without the
written consent of User as long as User helds itself out to provide
Freight or Intercity Passenger Service over the applicable portion
of the New Coast Main or such Services have not been abandoned;
provided, however, in the event that Owner has permanently ceased
to provide Commuter Service over all or substantially all of the
Santa Clara/Lick Iine, User shall pay Owner for the unamortized
value of such Changes and/or Additions made by Owner on the New
Coast Main. At the time that User no lenger holds itself out to
provide Freight and Intercity Passenger Service and such Services
have been abandoned, Changes and/or Additions or capitalized
maintenance items shall be returned to Owner to the extent of
Owner'’s interest in such Changes and/or Additions and capitalized
maintenance items.

- (d) Owner shall own all Changes and/or Additions to the
Joint Facilities (other than User’s Cahlll/Lick Line) and all
capitalized maintenance provided for in Becticn 9 hereof.

2.4 User’s Rights: For the purpose of conducting Freight
and Intercity Passenger Service, User has the perpetual right of
access to and from and use of the Joint Faclilities, except for the
Exclusive Commute Trackage unless otherwise agreed to in writing by
the parties. User shall alsc have perpetual rights, subject to the
terms of this Agreement including the restrictions concerning the

. Exclusive Commute Trackage, solely to serve all existing and future
industries, team or house tracks or branches located on or served
Ooff any existing or future turnouts or leads from or to the Joint
Facilities or No. 1 Track. User shall have use of the Exclusive
Commute Trackage for the scole purpose of cbtaining necessary access
to provide Freight Service to existing oxr future industries and

" branch lines served from the Joint Facilities or No. 1 Track.
User’s rights of use under this section, for the purposes specified
in this section, shall be exclusive, and no other person or entity
shall be entitled to or be granted any rights to such use for such
purposes.

2.5 Owner's Rights: Subject to the limitations otherwise
set forth in the Sale Agreement and in this Agreement, Owner (or
any Operator designated by Owner) shall have the right to use
existing and future Joint Pacilities (excluding User's Cahill/Lick
Line) for any purpose other than rail Freight and Intercity
Passenger Service.

2.6 Freight Trackage: Except as may be otherwise agreed in
writing by the parties, User retains the exclusive and perpetual
ownership of and right to use and control the New Coast Main and
Usex retains the exclusive and perpetual right to use and control
the Designated Freight Trackage; however, User may allow Owner to
use such portions of the South San Francisce Yard and other
Designated Freight Trackage as User decides, from time to time, are
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. not needed by User to support its operations. User shall not
unreasonably withhold, condition, or delay its permission for such
use; provided, however, that during such use, User’s operations
shall have priority ovexr Owner’'s use. In such case, maintenance
and capital expenses will be apportioned on a basis agreed by the
parties in writing notwithstanding the provisions of Sections 5.1
and 10.2 hereof.

2.7 Intercity Passenger Service Agresment: Intercity
Paseenger Service on the Joint Facilities (except.for User's
Cahill/Lick Line) shall be subject to the following provisions:

(2) Owner shall pernit User to allow NRPC Intercity
Passenger Service Trains to be operated over the Joint Facilities
(except for User’s Cahill/Lick Line) in accordance with the terms
of the NRPC Agreement in effect a&s of the date of this Agreament
with the understanding that any change subsequent to the date of
this Agreement in Intercity Passenger Service, including but not
limited to the number or schedule ¢f Trains, shall be subject to
Owner’s consent under Section 2.7(b) hereof.

(b) User may amend its present or any subsequent NRPC
Agreement and enter into any new agreements and amendments thereto
with NRPC or with any other party for the provision of Intercity
Passenger Service over the Joint Facilities (except User’s
Cahill/Lick Line) with the consent of Owner, which shall not be
‘ unreasonably withheld, subject to the provisions of Section 4.3
when Owner dispatches and controls the operations and provided that
costs due to any such Intercity Passenger Service agreement, oOr
amendment thereto or to Intercity Passenger Service operations
pursuant thereto over the Joint Facilities (except for User’s
Cahill/Lick Line) and ecosts of changes necessitated by such
-agreements affecting line capacity, yard capacity, or the signal
system shall be borne by User. The parties agree to negotiate in
good faith with regard to any additional parties that may be
engaged or User proposes to have engaged in Intercity Passenger
Service.

{¢) Notwithstanding the provisions of Section 2.7(b)
above, no Intercity Passenger Service Trains shall operate on
Exclusive Commute Trackage without & written agreement between
Owvner and User.

2.8 Operator: Either party may use an Operator or Operators
to provide applicable Services pursuant to this Agresment.

2.9 Owner’'s Bridge Trackage Rights: User shall grant to
Owvner exclusive Bridge Trackage Rights, as defined in Section 1.2,
over User’s Cahill/Lick Line. User shall not enter into any
agreement with or permit any additional Operator of Freight or
. Intercity Passenger Service Trains on User’s Cahill/Lick Line which
would materially impair or interfere with Owner’s rights or use
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pursuant to Section 4.5 hereof or under the Lick/Gilroy Trackage
Rights Agreement. Upon completion of Owner’s construction of its
Trackage on the Joint Facilities between Auzerais Street at or near
milepost 47.5 and Lick at or near milepost 51.4 and the
commencement ¢f Gilroy Commuter Service operations thereover, the
Bridge Trackage Rights shall continue in effect only if User is
granted access to and use o©of such newly constructed Owner’s
Trackage upon terms and conditions substantially similar to Ownor's
rights under the Bridge Trackage Rights and only so long as such
access and use are made avallable to User (whether or not used by
User).

2.10 Physical Clearances: Owner represents that the Joint
Facilities (excluding User’s Cahill/Lick Line) shall continue to
have not less than existing clearances (as shown in User’'s records
attached as Exhibit E) for the oparation of Freight and Intercity
Passenger Service. If User’s Trains or Equipment regquire
additional clearance, Owner agrees to provide said additional
clearance in a timely manner at User’s sole cost provided that such
additional clearance would not materially impair or interfere with
the usefulness or utility of the Joint Facilities (excluding User’s
Cahill/Lick Line) to Owner or Owner's operation or use of such
Joint Facilities (excluding User's Cahill/Lick Line) or frustrate
the purposes of this Agreement. In the event any work to be

‘ performed by Owner on the Joint Facilities (excluding User’s
Cahill/Lick Line) may affect the horizontal and vertical line
clearances, Owner shall notify User and Ownexr shall cooperate with
User to provide any such additional horizontal and vertical line
clearances needed by User, provided that such additional clearances
would not materially impair or interfere with the usefulnass or
‘utility of the Joint Facilitles (excluding User’s Cahill/Lick Line)
toc Owner or Owner’s operation or use of such Joint Facilities
(excluding User’s Cahill/Lick Line) or frustrate the purposes of
this Agreement and User shall pay the incremental costs regquired

for such additional c¢learance requiresments.

2.11 Retention of Rights for Changes and/or Additions:
User retains the perpetual and exclusive right, for Freight and
Intercity Passenger Service, to construct or recenstruct, with the
consent of Owner (which shall not be unreasonably withheld,
conditioned or delayed) Changes and/or Additions to the Joint
Facilities (excluding User’s Cahill/Lick Line and Exclusive Commute
Trackage) consisting of railroad and railroad-related facilities
necessary for and related to User’s Freight and Intercity Passenger
Service operations. Fallure to reach agreement as to cost sharing
for Changes and/or Additions sublject to Section 10.3 shall
constitute a reasonable basis for rafusal of consent. Owner’s
consent will be given if such construction, reconstruction, or use
shall not unreasonably interfere with Owner‘'s existing or planned
Commuter Service or with Ownexr’s other planned or existing use of
such portion of the Joint Facilities (excluding User’s Cahill/Lick
. Line) and if the provisions of Section 8.3 are not otherwise
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invoked by Owner. Changes and/or Additions consisting of Track
Structure crossing other Track Structure at grade shall be treated
as any other Changes and/or Additions under this Section; provided,
however, that such Changes and/or Additions consisting of at grade
crossings which do not result in a decrease in average Train speeds
over the applicable Trackage shall not, absent other comstruction
or reconstruction, be considered an unreasonable interference with
Owner’s use or planned use of the Joint Facilities (excluding
User’e Cahill/Lick Lina). Notwithstanding the above, User may
construct Changes and/eor Additions which Owner has advised may
unreasonably interfere with its planned use of the Joint Facilities
(excluding User’s Cahill/Lick Line), at User’s sole risk. Such
risk shall include the costs of removal of such newly constructed
Changes and/cor Additions at the time ¢of actual use by Owner. User
also retains the parpetual right to use, construct, reconstruct, or
reimburse Owner for the construction or reconstruction of Changes
and/or Additions to User’s Cahill/Lick Line without the consent of
Owner as long as the provisions of Section 3.3 would not be
violated. All other Changes and/or Additions to User’s Cahill/Lick
Line shall be subject to Section 10.6 hareof. User alsc retains
the perpetual and exclusive right to use, construct or reconstruct
Changes and/or Additions to the New Coast Main (excluding User’'s
Cahill/Lick Line) without the consent of Owner, eXcept to the
extent any such Trackage may be subject to Section 10.6 hereof.
User retains the perpetual and exclusive right to use all such

Changes and/or Additions to the Joint Facilities referred to in
. this Sectiomn 2.11 for Freight and Intercity Passenger Service,

subject to Owner’s rights of use thereof in accordance with the
terms of this Agreement.

2.12 Emergencieg and Detours: Either party may, at its

. sole discretion, allow the other party to use the Trackage of said

first party in the Joint Pacilities or No. 1 Track in emergency and

detour situations. Any such use shall be subject to the prior

written consent and upon the terms and conditions of the party
granting such use.

2.13 Interim Operation Detour: Notwithetanding the
provisions of Section 2.12, unless the parties otherwise agree in
writing, during the period from the Effective Date until Owner
completes the Changes and/or Additions to No. 1 Track pursuant to
Section 10.1(a) and (b) hereof, Owner grants its consent to allow
User to use Owner’'s tracks consisting of Exclusive Commnute Trackage
between Santa Clara Jct. at or near Milepost 44.0 and the magnetic
south end of Cahill Yard at or near Milepost 47.45. Such use shall
be subject to the terms and conditions of this Agreement in the
same manner and to the same extent as if User were operating over
the Peninsula Main' Line; provided, however, that, in lieu of
Section 4.3, Owner shall establish reasonable terms and conditions
for dispatching User’s Trains in conjunction with Owner‘’s Trains:
which shall minimize delays to both Owner’s and User’s operations;
and further provided that notwithstanding the provisions of Section
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9.2, the costs of ordinary and capitalized maintenance of the
Trackage over which User will operate pursuant to this Section 2.13
for the first two years after the Effective Date shall be solely
the responsibility of Owner and, thereafter, such costs shall be
apportioned between the parties in accordance with Section 9.2(a)
hereof.

2.14 Authority and Enforceability: Bach party hereto
respectively represents and warrants that it has the full power and
authority to enter into this Agreement and to carry out the
obligations contemplated hereby. Upon execution and delivery, this
Agreement, including but not limited to the indemmification terms
of Section & hereof, are enforceable against such party in
accordance with its terms (except to the extent such enforceability
may be limited by bankruptcy, insolvency, reorganization,
moratorium, or similar laws relating to creditor’s rights generally
and the availability of equitable remedies may be limited by
equitable principles of general applicability).

2.15 Retirement Limitations: Subject to Section 8.3 hereof,
neither Owner nor User shall make any retirement, withdrawal,
elimination or disposal of any part of the Joint Facilities without
the prior written consent of the other party which shall not be
unreasonably withheld. The affected party will grant its consent
under this Section if such retirement, withdrawal, elimination or
disposal would not materially impair the usefulness of the Joint
Facilities to such party or frustrate the purposes of this
Agreement.

2.16 Taxes: Owner shall be responsible for all taxes
assessed against it (or its Operators or other entities acting on
,its behalf or for its account), if any, as owner of the real and
personal property which are part of the Joint Facilities (excluding
User’s Cahill/Lick Line) and of the real property underlying the
New Coast Main and as holder of. the Bridge Trackage Rights;
provided, however, that - User shall be responsible £for any
possessory interegt tax assessed against it (or its Operatore or
other entities acting on its behalf or for its account), if any, as
holder of the easement retained by User hereunder and under the
Sale Agreement and as owner of the Track Structure and personal
prouperty which are part of the New Coast Main. Nothing contained
in this Agreement shall be construed to make Owner liable to taxing
authorities for any taxes which Owner, as a public entity, would
not otherwise be liable; provided, however, that, for purposes of
this Agreement, COwner shall indemnify User for all taxes assessed
against any Operator for Owner or any other entity acting on
Owner’s behalf.

2.17 TWon-Use of Designated Freight Trackage: In the event
that all or any portion of the Designated Freight Trackage has not
been used by User after the Effective Date for any continucus
period of at least thirty-six (36) months, Owner may, during the
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. period of continuous non-use in excess of thirty-six (36) months,
request in writing that User make application for and diligently
pursue all necessary approvals or other actions to remove such
unused Trackage, if such approvals or other actions are necessary,
and if Owner so reguests, (upon receipt of any necessary authority)
to remove at its cost any and all such Trackage and Eguipment and
property of User thereon. Within ninety (90) days of such reqiest,
User shall make application for such approvals or other actions oz,
if no approvals or othexr actions are necessary, shall commence , at
its cost, removal of such Trackage, Bquipment and property and
shall diligently progress completion of such removal. 1f approvals
or epplications are necessary, User shall commence removal of such
Trackage, Bguipment and property within ninety (90) days after
receipt of such authorization and s8hall diligently progress
completion of such removal. User shall not prograss the above
actions if it demonstrates justification for such non-use, which
justification shall be provided to Owner in writing within ninelby
(90) days of the written request of Owner referred to above.
Within ninety (90) days of receipt by Owner of such written
justification, Owner shall notify User in writing as to whether it
concurs in or disputes such justification. If Owner disputes such
justification, the dispute shall be resclved by arbitration 1n
accordance with Section 7 of this Agreement. If, howwver, such
non-use continues so that such Trackage has not been used by User
for a continuous period of five (5) years, then User, promptly upon
notice from Owner shall apply for and diligently prosecute all
governmental approvals or other actions necessary, 1f any, to

. remove said Trackage and (after receipt of such approvals or other
actions), shall promptly at its cost remove said Trackage and
Equipment and property of User thereon, if requested by Owner.

Section 3. ASSIGNMENT

This Agreement shall be binding upon and inure to the benefit
of the parties hereto, their respective successors and assigns,
provided, howevex, that:

(a) The rights -and obligations of Owner heéereunder may be
assigned or sold in whole or in part without User’'s consent only to
(1) Owner’'s successor agency; (ii) any one or more of Owner’s
member agencies or counties; (iii) the Peninsula Rail Transit
District; {(iv) the State of California Department of
Transportation; or (v) an existing or to be formed public, quasi-
public ox nonprofit entity formed or authorized to own Owner’s
interest in the Joint Facilities (excluding User‘s Cahill/Lick
Line), but only if such successors or assigns have the legal power
and authority to undertake all of the rights and obligations of
aner hereunder including, but not limited to, the obligation to
indemnify User pursuant to Section 6 hereof:

. {Ovigyipe) -12- PMaintATRA)




DEC 28 '81 17:81 FROM SP LAW SF FrasE.OLZ

(b) User may assign or sgell all ox any part of its trackage
rights hereunder without the consent of Owner only to: (i) any
successor or affiliate of User, (ii) any other Class I railroad, or
(iii} in connection with its trackage rights over the Santa
Clara/Lick Line, to any Operator who is financially responsible and
has a management team with a demonstrated record of reliable and
safe railroad maintenznce and operating experience; provided that
such successors or assigns have the legal power and authority to
undertake all of the rights and obligations of User hereunder
including, but not limited to, the obligation to indemnify Owner
pursuant to Section 6 hereof.

(<) User may assign or sell sll or any part of its trackage
rights hereunder to any person with the consent of Owner (which
consent shall not be unreasonably withheld, conditioned or delayed)
to any person and, Iin connection with its trackage xights over
properties other than the Santa Clara/Lick Line, to any Operator
who is financially responsible and has a management team with a
demonstrated record of rellable and safe railroad maintenance and
operating experience; provided that such party has the legal power
and authority to undertake all of the xrights and obligations of
User hereunder including, but not limited to, the obligation to
indemnify Owner pursuant to Section € hereof.

(d) Within ten (10) days after any assignment, the assignee
shall execute and deliver to Owner and User & written instrument
assuming all of the assignor’s obligations hereunder, and an
opinion of such assignee’s counsel stating that such agsignee is
entitled to perform all of the assignor’s obligations hereunder.

'Section 4. OPERATIONS

4.1 HManagement and Control: Subject to Sections 4.2, 4.3,

and 4.14  below, the management and operation (including

ispatching) of the Joint Facilities (except for Usexr’'s Cahill/Lick

Line) shall be under the exclusive direction and control of Owner.

User, at its sole cost and election may monitor dispatching opera-

tions over the Joint Facilities (excluding User’s Cahill/Lick Line)

on a reasonable basis. Owner, at its sole cost and election, may

. monitor dispatching operations over User’s Cahill/Lick Line on a
reascnable basis. :

4.2 Optional User Dispatching: At Owner’s option, User may
continue to dispatch the Joint Facilities (excluding User’s
Cahill/Lick Line) in a manner that minimizes conflicts and is
consistent with dispatching conditions existing prior to the Sale
Agreement until Owner obtains dispatching capability; but, in .no
event later than December 31, 1993. Owner may, at its sole option,
assume control and dispatching of the Joint Facilities (excluding
User's Cahill/Lick Line) prior to December 31, 1993 by providing

. (ovges; -13- Main13.TRa)




DEC 28 91 17:81 FROM SP LAW SF FRSE.O

thirty (30) days advance notice to User. Owner shall pay User a
menthly rate of Eleven Thousand Five Hundred Dollars ($11,500) for
each full month or pro rata for partial months that User provides
such dispatching services. Such monthly payment shall be made not
later "than 45 days following the end of the month in- which
dispatching-services were provided.

4.3 User’s Operating Windows: Owner will provide User the
ability to operate PFreight Service on the Peninsula Main Line
whenever there exists a period of at least thirty (30) minutes
headway between passenger Trains including Owner’s Commuter Service
and/or User’s Intercity Passenger Sexrvice. During the hours
between 10 A.M. and 3 P.M., at least one thirty (30) minute headway
“window" on each of the northbound and southbound main tracks of
the Peninsula Main Line will be provided in Ownerrs scheduling for
Trains in Freight Service that are capable of operating at Commuter
Service Train speeds and will operate at such speeds when directed
by Owner. Between midnight and 5 A.M., at least one main track of
the Peninsula Main Line shall always be in service for Freight and
Intercity Passanger Service, and User will be provided during that
time an adequate number of thirty (30) minute headway windows for
User to serve its Freight Service customers. Owner and User
recognize that Intercity Passenger Service may alse be conducted
during other than times between midnight and 5 A.M. and that such
Intercity Passenger Service may operate within less than a thirty
(30) minute headway. Such headway shall be established by mutual
agreement between the parties, their Operators and NRPC, as
applicable. Neither party hereto shall unreasonably withhold its
consent to such- agreement. Owner’s dispatching and operations on
lines other tiian the Peninsula Main Line shall provide User with
reagsonable windows for operations to serve customers during non-

. peak hourg based upon a schedule sgubject to mutual agreement.

Neither party hereto shall unreasonably withhold its consent to
such agreement.

4.4 Use of Exclugive Commute Trackage: Owner shall have the
exclusive use and control of its Exclugive Commute Trackage unless
otherwise agreed in writing by Owner and User and subject to
Section 2.4 hereof.

4.5 TUse of New Coast Main: Except to the extent of Qwner's
Bridge Trackage Rights, User shall have the e=xclusive use and
control for Freight and Intercity Passenger Service operations of
the New Coast Main provided, however, that Owner shall retain the
control over that portion of the New Coast Main to the extent and
at the location such Track Structure connects to or diverges from
the Joint Facilities (excluding User’s Cahill/Lick Line). To
facilitate such control, User shall physically provide Owner with
the capability to connect User’s dispatching system with Owner's
dispatching system, and User and Owner shall share egually in the
costs thereof. User shall have exclusive authority to dispatch and
control its Freight and Intercity Passenger Service Trains on the
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New Coast Main and Gilroy Commuter Service Trains (which are
operated over User’s Cahill/Lick Line pursuant to Owner’s Bridge
Trackage Rights hereunder in conjunction with the Lick/Gilroy
Trackage Rights Agreement). User shall dispatch all such Trains on
User‘s Cahill/Lick Line on a "first-come, first served” basis,
provided, however, that if User and Owner can reach agreement on a
mutually satisfactory schedule for Gilroy Commuter Service Trains,
pursuant to the Lick/Gilroy Trackage Rights Agreement, (and the
parties expect to reach such agreement) User shall dispatch User's
Cahill/Lick Line giving priority to those scheduled Gilroy Commuter
Service Trains.

4.6 Limitations on Liability: Except as otherwise may be
provided in Section 6§, if the use of the Jeint Facilities shall at
any time be interrupted or traffic thereon or thereover be delayed
for any cause, neither party shell heve cor make any claim against
the other for loss, damage, or expense of any kind, caused by or
resulting from such interruption or delay.

4.7 Furnishing of Fuel, Train Supplies, Btc.: Each party
shall be responsible for furnishing, at its sole cost and expense,
all laber, fuel, and Train supplies necessary for the operation of
its own Trains over the Joint Facilities. 1In the event =z party
does furnish such lJabor, fuel, or supplies to ancther party hereto,
the party receiving same shall promptly, upon receipt of billing
therefor, reimburse the party furnishing same for its reasonable
costs thereof, including Customary and Materials Additives.

4.8 Operating Ruleg: The operation by User on the Joint
Facilities (excluding User’s Cahill/Lick Line) shall at all times
be in accordance with the rules, instructions, and restrictions of

. Owner. Except as otherwise provided herein, such rules, instruc-
tions, and restrictions shall be reasonable, just, and fair between
the parties using the Joint Facilities and shall not unjustly
discriminate against any of them.

4.9 Comsnunications: The party using Trackage or Track
Structure dispatched or controlled by the other party shall, at
such using party’s sole cost and expense, obtain, install and
maintain in all Traine and Equipment used by it on such Trackage or
Track Structure, such communication eguipment as is necessary to
allow the using party to communicate with dispatching and signaling
facilities in the same manner as the dispatching party. The party
in control of dispatching under the terms of this Agreement shall
consult with the other party prior to adoption of new communication
systems or signal systems for use on the Joint Facilities which
theretofore have not been adopted generally in the zrailroad
industry.

4.10 Clearing Trains and Equipment: If, by any reason of

mechanical failure or for any other cause, the Trains or Egquipment
of Owner or User or their respective Operators become stalled or
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disabled on the Joint Facilities and are unable to proceed, or fail
to maintain the speed reguired of Trains or Egquipment to meet
normal schedules, or if in emergencies crippled or otherwise
defective Eguipment is set out from any such Trains on the Joint
Facilities, then the party whose Trains or Eguipment are involved
in the incident shall be responsible for furnishing locomotive
units or such other assistance as may be neécessary to haul, help or
push such Equipment or Trains, or to properly move the disabled
Trains or Eguipment. By mutual agresment cof the parties or upon
receipt of reasonable notice from the other party that the response
of the party whose Trains or Eguipment are involwved in the incident
has not been adeguate relative to the scheduled uses of Joint
Fscilities, such other party may render such assistance as may
reasonably be reqguired in light of such scheduled uses, and the
party whose Trains or Equipment are involved in the incident shall
reimburse the other party, within forty-five (45) days after
receipt of the bill therefor, for the reasconable cost and expense,
including Customary and Materials Additives, of rendering any such
assistance. The costs and expense of services referenced above in
this Section 4.11, including without limitation liability (as that
term is defined in Section 6) shall be treated in accordance with
Section 6 hereof, If it Dbecomes necessary to make repairs to
crippled or defective Trains or Egquipment of the Owner oxr User or
their respective Operators in ozxder to move Trains or Equipment
from the Joint Facilities, such work ghall be the responsibility of
the party whose Treins or Eguipment are involved in the incident.
By mutual agreement of the parties or upon receipt of reasonable
notice irom the other party that the efforts of the party whose
Trains o©or Equipment are lnvolved in the incident to make the
repairs are not adequate in light of the scheduled uses of Joint
Facilities, such other party may take control of the repairs. If

. the repairs are performed by the other party, then the party whose

Trains or Equipment are involved in the incident shall reimburse
the other party for the cost thereof, within forty-five (45) days
after receipt of the bill therefor, at the then current AAR dollar
rate for labor charges found in the 0ffice Manual of the AAR
Interchange Rules. .

4.11 Clearing Wrecks: Except as otherwise provided in
Section 6, whenever the Owner’s or User’s Trains or Equipment on
the Joint Facilities require rerailing, wrecking service or
wracking Train service, the party whose Train is involved shall be
responsible for performing such service. Upon mutual agreement of
the parties or upon receipt of reasonable notice from the other
party that the response of the party whose Train is involved in the
incident is not adequate in light of the scheduled uses of the
applicable Trackage, the other party may take control of such
rerailing, wrecking service or wrecking Train service as may be
reguired. Whichever party has responsibility for maintenance and
repair of the affected Trackage under the terms of Section 9 shall
make such repalrs to and restoration of the applicable Trackage as
may be reguired. The cost and expense of services referenced above
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’ in this Section, including without limitation, liability (as that
term is defined in Section 6) shall be treated in accordance with
Section 6 hereof. All Egquipment and salvage shall be promptly
picked up by the party whose Train is invelved in the incident or
such party’s Operator or delivered to the party whose Train is
involved in the incident or such party’s Operator by the other
party, and all costs and expenses, including Customary and Material
Additives therefor, incurred by the other party shall likewise be
paid to the other party by the party whose Train is involved in the
incident. All costs and expenses to be borne under this Section by
the party whose Train is involved in the incident shall be paid
within forty-five (45) days after receipt of the bills therefor.

4.12 ¥Furnishing Power: For the purposes of this Section 4.12
only, the term “stopped party®™ shall mean whichever of the
following described entities whose Trains are stopped in the
circumstances described in this Section: Owner, User, the
Operator(s) of either Owner or User, NRPC, or any other entity
permitted in accordance with the terms of this Agresement to operate
Trains on the Joint Facilities. In the event Trains of a stopped
party shall be forced to stop on the Joint Facilities for any
reason including but not limited to, stoppage due to insufficient
hours of service remaining among the stopped party’s employees, and
such Trains are unable to proceed, any entity referred to in this
Section shall have the option to furnish motive power or such other -
assistance (including but not limited to the right to xrecrew
stopped party’s. Trains) as may be necessary to haul, help or push
such Trains, or to preperly move Trains off the Joint Facilities.
A1l cost and expense, including Customary and Materials Additives,
to be borne by the stopped party under this Section shall be paid
within forty-five (45) days to the party rendering motive power or
other assistance after receipt of the bills therefor. Owner shall
-be responsible to the party rendering motive power for stoppage
caused by its Operatox(s) or other entities operating on its behalf
and User shall be responsible to the party rendering motive power
tor stoppage caused by its Operator(s) or other entities operating
on its behalf. .

4.13 Compliance with Laws: Operations by Owner and User
hereunder shall be in compliance in all material respects with all
applicable laws and regulations including those relating to
discharge of hazardous waste materials.

4.14 Assumption of Dispatching: In the event Owner
becomes incapable of adeguately performing dispatching functions on
the Joint Facilities (excluding User's Cahill/Lick Line) for
Freight and Intercity Passengar Service hereunder, arrangements
will be made for the prompt and orderly transfer of such functions
to User. In the event User becomes incapable of adeguately
performing dispatching functions on User’s Cahill/Lick Line for
Gilroy -Commuter Service hereunder, arrangements will be made for
the prompt and orderly transfer of such functions to Owner.
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Section 5. EMPLOYEES

5.1 Owner’s Employees: Owner shall employ all persons
necessary to construct, maintain, repair, renew, and perform
dispatching functions for the Joint Facilities excluding User's
Cahill/Lick Line (but including signal system maintenance on the
New Coast Main as provided in Section 9.1). Owner shall be bound
to use reasonable and customary care, skill and diligence in the
construction, maintenance, repair renewal, and dispatching
functions respecting said Trackage and in managing same and User
shall not (except as otherwise provided in Section € hereof), by
reason of Owner’'s performing or failing or neglecting to perform
any construction, maintenance, repair, renewal, dispatching
functions, or management of said Trackage, have or make against
Owner any claim or demand for any loss, damage, destruction,
injury, or death whatsoever resulting therefrom.

5.2 User’'s Employees: User shall employ or cause to be
employed all persons necessary to construct, maintain, repair,
renew, and perform dispatching functions for the New Coast Main.
User shall be bound to use reasonable and customary care, skill,
and diligence in the construction, maintenance, repair, renewal,
and dispatching functions respecting the New Coast Main and in
managing same; and Owner shall not (except as otherwise provided in
Section 6 herecf), by reason of User’s performing or failing or
neglecting to perform any construction, maintenance, repalr,
renewal, dispatching functions, or management of said Track
Structure, have or make against User any claim or demand for any
loss, damage, destruction, injury, or death whatsoever resulting
therefrom. N .

5.3 Fair Treatment: All officers, agents, and employees of
Owvner and of User engaged in the management, operation, and
maintenance of the Joint Facilities or any portion thereof shall
perform their duties in a fair, impartial, and just manner with
respect to the rights and obligations between the parties as
provided in this Agreement.

5.4 Examinations: User, or User’s Operator, and Owner, or
Owner’s Operator, shall reguire their respective employees to pass
periodic examinations on the General Code of Operating Rules
effective October 29, 1982, (or any successor publication),
timetables, General Orders and Track Bulletins (all as amended from
time to time) which shall be applicable to the operations on or
along the Joint Facilities.

5.5 Rules vViolations:
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(2) Owner, or Owner’s Operator, shall notify User in
writing specifying the circumstances in the event User, User’s
employeas, or User’s Operator or any other entity with which User
contracts to provide Intércity Passanger Service fails to abide by
the rules, instructions and restrictions of the Owner, or Owner‘s
‘Operator, governing the operation on or along the Joint Pacilities
(other than User’s Cahill/Lick Line). User, User’'s Operator, or
eny other entity with which User contractz to provide Intercity
Passenger Service shall teke prompt action to correct the failure
to abide by the rules, instructions, and restrictions of the Owner,
or the Owner’s Operator, governing the operation on or along the
Joint Facilities (excluding User’s Cahill/Lick Line). In the event
User, User's Operator, or any other entity with which User
contracts to provide Intercity Passenger Sexrvice must hold a formal
investigation pursuant to & cellective bargaining agresment
relating to the neglect, refusal or failure of User, User’s
employses, User’s Operateors or any other entity with which User
contracts to provide Intercity Passenger Service to abide by the
rules, .instructions, and restrictions of the Owner, or Owner’s
Operator, governing the operation on or along the Joilnt Facilities,
(excluding User’s Cahill/Lick Line) Owner, or Owner's Operator,
shall cooperate with User, User’s Operator, or any other entity
with which User contracts to provide Intercity Passenger Service
and make available personnel of Owner, or Owner’s Operator, as
witnesses for User, or User’s Operator, in such formal
investigation at the cost and expense of User.

(b) For operations over User’s Cahill/Lick Line, the
provisions of Subsection (a) of this Section 5.5 shall apply with
Owner subject to the obligations of User and User subject to the
obligations of Owner.

Section 6. LIABILITY
6.1 Assumption of Responsibility:

(a) Except as otherwise provided in Section 4.11 each of
the parties heretoc shall assume, bear and pay all the liabilities
allocated to it as the responsible party under the terms of this
Section 6. For purposes of this Section 6§, the texm "liability"
shall include all loss, damage, cost, expense (including costs ot
investigation and attorney’s fees and expenses at arbitrationm,
trial or appeal and without institution of arbitration or suit),
liability, claims and demands of whatever kind or nature arising
out of an incident described in the applicable provision of this
Section 6. Except as otherwise expreasly provided in Sections
€6.2(b), 6.2(d), 6.2(e), and 6.4, the responsibility for liabilities
undertaken by each party under this Section 6 is without respect to
fault, failure, negligence, misconduct, malfeasance or misfeasance
of any party or its employees, agents ox servants.
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(b} All costs and expenses incurred in connection with
the investigation, adjustment and defense of any claim or suit
shall be included as part of the liability for which responsibility
is assumed under the terms of this Section 6, including salaries or
wages and associated benefits of, and out-of-pocket expenses
incurred by or with respect to, employees of either party engaged
directly in such work and a reasonable amount of allocated salaries
and wages of employees providing support services to the employees
so engaged directly in such work.

6.2 Allocation of Responsibilities:
{a) Liability for personal injury (including bodily

injury and death) to, or property damage suffered by, an invitee of

either party shall be the responsibility of and borne and paid
solely by that party regardless of the cause of such loss or the
fault of either party or whose Train or Egquipment was invelved,
except a&s specifically provided in Section 6.2(b) and Section 6.4
below. For purpeosss of this paragraph, and without limitation,
consultants and contractors of a party and any person who is on a
Train or Equipment eoperated by or for the account of a party (other
than an employee of a party engaged in performing duties for that
party) shall be deemed to be an invitee of that party. All persons
at or adjacent to a passenger station or leoading platform shall be
deemed to be invitees of Owner (other than employees, contractors
and consultants, including employees of such contractors, of User
or QOperatoxr ©f User engaged in performing duties for User or for
any such Operator of User).

(b) After Owner shall have incurred aggregate liability

.under this Agreement and the Lick/Gilroy Trackage Rights Agreement

in an amount egual to $25.0 million £for injury to or damage
suffered by its invitees for incidents occurring in any one
calendar year, User shall bear a share of that portion of the
aggregate liability to the Owner’s invitees for that year that is
in excess 0f $25.0 million in proportion to the User’s relative
degree of fault, if any; provided, that the User shall not bear
liebility to Owner’s invitees in an amount in excess of $125.0
million for incidents occurring under this Agreement and the
Lick/Gilroy Trackage Rights Agreement in such calendar year. 1In
cumputing the $25.0 million base amount payable by Ownexr prior to
any participation by the User, there shall be excluded any
liabilities incurred due to the Excluded Conduct (defined below in
Section 6.4) of Owner. After User shall have incurred aggregate
liability under this Agreement and the Lick/Gilroy Trackage Rights
Agreement in an amount egqual to the $25.0 million for injury to or
damage suffered by its invitees for incidents occurring in any one
calendar year, Ownexr shall bear a share of that portion of the
aggregate liability toc User’s invitees for that year that is in
excess Of $25.0 million in proportion to Owner’s relative degree of
fault, if any; provided, that Owner shall not bear liability to
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User’s invitees in an amount in excess of $125.0 million for
incidents oc¢curring under this Agreement and the Lick/Gilroy
Trackage Rights Agreement in such calendar year. In computz.ng the
$25.0 million base amount payable by User prior to any
participation by Owner, there shall be excluded any liabilities
incurred due to the Excluded Conduct of User. Liability shall be
deemed incurred on the date of the incident giving rise teo such
liability regardless of the date on which liability is paid or
established. The determination of tha relative fault of the
parties in any proceeding astablishing the 1liability shall be
binding on the parties.

(o) Liability for personal injury (including bodily
injury and death) to, or property damage suffsred by, persons other
than invitess of either Owner or User and casualty losses to
property owned by the Owner and/or User shall be the responsibility
of and borne and paid by the parties as follows regardless of the
cause of such loss or the fault of either party except as provided
in parxagraphs (d) and (e) of this BSection 6.2 and Section 6.4
belows

(i) Loss to Trains, Equipment and other property
owned by Owner shall be the responsibility of
the Owner and borne by it.

(ii) Loss to Trains, Equipment and other property
ovned by and freight transported by the User
shall be the responsibility of the User and
borne by it.

{iii) Loss to property jointly uged by both parties
and property jointly owned by Owner and User
shall be the responsibility of and borne (A)
totally by the single party whose Train or
Equipment was involved in the incident giving
rise to the loss, (B) egually by the parties
if the Trains or Equipment ©f both parties
were involved in the incident, and (C) by the
party or parties responsible for costs ot
maintenance of the property pursuant Lo the
cost allocation principles of Bection 9 hereof
if no party’'s Train or Equipment was involved
in the incident.

(iv) Liability for @personal Ainjury (including
bodily injury and death) to, or property
damage suffered by, any employee of either
paxty which occurs during the course of
employment or while traveling to or from
employment (an remployee”) shall bes the
responsiblility of and borne solely by the
party employing such employee.
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{v) Liability for wpersonal injury (including
- bodily injury and death} to, or property
damage suffered by, any person who is not an
employee or invitee of either party (including
without limitation persons using vehicular and
pedestrian crossings and. trespassers).shall be
the responsibility of and borne (A) totally by
the party whose Train or Eguipment was
involved in such loss if the Train or
Equipment of only one party was involved, and
{B)} by the Owner if no Train or Equipment was
involved in the incident; provided, however,
that if no Train or Equipment was involved and
the incident occurred on User’'s Cahill/Lick
Line, User shall be responsible.

{d) Limsbility for personal injury (including bodily
injury and death) to, or property damage suffered by, a person who
is not an employee or invitee of either party shall be the
responsibility of and borne by both parties in proportion to their
relative degrees of fault if Trains or Egquipment of both parties
were involved in the lncident gilving rise to such injury or damage.

{e) Except to the extent of any contrary provision in
the Sale Agreenent, each party shall indemnify and hold harmless
the other party, and that party’s directors, officers, employees,
agents, successors and assigns, and defend them with counsel
reasconably satisfactory to the indemnitee, from and against any and
all Environmental Claims, Bnvironmental Expenses, and any damages
or liabililities arising out of the discharge or release of any
Hazardous Materials in, on or about the Jeint Facilities by such
party, or its employeaes, contracteors, lessess, invitees,

' representatives, agents, Operators (including, but not limited to,

NRPC), successors, or assigns. User shall further indemnify and
hold Owner harmless, and defend Owner with counsel reasonably
satisfactory to Owner, against any damages or liability caused by
or arising out of a release or discharge of Hazardous Materials in,
on or about the Joint Facilities occurring prior to the Effective
Date of this Agreement. For purposes of this Subsection, the
capitalized terms not otherwise defined in this Agreement shall
have the meaning as the definition given to these terms in that
certain Environmental Indemnity Agreement between the parties which
is part of the Sale Agreement. Nothing herein is intended to, nor
shall abrogate the rights and responsibilities of the parties
¢ontained in the aforesaid Environmental Indemnity Agreemenl.

6.3 Insurance:

(a) Owner and User shall each maintain general liability
insurapce in the amount of at least $100,000,000 per occcurrence and
shall either include all of their respective Operators (other than
NRPC) as insureds under their respective policies or furnish
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evidence of separate insurance of the same amount and type for each
Operator (other than NRPC). Insurance shall be placed with a
company or companies authorized to conduct business in California.
Owner and User (and any Operator of either party if such Operator
demonstrates to the reasonable satisfaction of the Owner and User
sufficient financial capacity) may salf insuxe to a level not to
exceed $10.0 million.

(b) The general liability insurance required by Section
6.3(a) shall provide coverage for personal injury, bodily injury,
death and property damage with respect to all operations of the
Owner, User, and Operators, respectively. 8Such insurance shall
include blanket contractual coverage, Iincluding coverage for
written, oral and implied contracts and specific coverage for the
indemnity provisions set forth in this Section 6. Each policy of
general liability insurance obtained by the Owner and User shall
name the other as an additional insured with =xrespect to any
liability to be borne by the party obtaining such insurance
pursuant te the provisions.of this Section 6.

(c) For any claims arising out of activities, products
or operations resulting from or related to this Agreement, the
insurance obtained pursuant to Section 6.3(z) shall be primary with
respect to the obligation under this Agreement of the party
ehtaining the insurance and with respect to the intexests of all
parties added as additional insureds. Any other insurance
maintained by an additional insured shall be excess of this
coverage herein defined as primary and shall not contribute with
it.

'(d) Unless otherwise agreed by the Owner and User, the
insurance required by Section 6.3(a) shall be maintained by each of

"the parties specified therein for the full term of this Agreement

and shall not be permitted to expire or be canceled orxr materially
changed except upon sixty (60) days’® written notice to the other
parties. Each insurance policy reguired by Section 6.3(a) shall be
endorsed to state that coverage shall not be suspended, voided,
canceled by either party, or reduced in coverage or limits except
after sixty (60) days’ prior written notice has been given to all
insureds.

(e) BEach of Owner and User shall cause its and/or ite

" Operator’s (other than NRPC’s) insurers to provide the other with

caertificates of insurance and endorsements evidencing the
provisions specified above -in this Section 6.3 prior to
commencement of operations under this Agreement.

(f) A failure of any party to maintain the insurance

reguired by this Section 6.3 shall not relieve such party of any of
its liabilities or obligations under this Agreement.
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6.4 Limitations on Indemnification:

(2) The provisions of this Section 6.4 shall apply
notwithstanding the provisions of Section 6.2 above.  “Excluded
Conduct” shall mean (i) an entire failure of care or the exercise
of so slight & degree of care as to raise a presumption that there
was a conscious indifference to the things and welfare of others,
(ii) conduct censtituting a reckless or wanton disregard of the
probable results of such conduct, (iii) wilful misconduct, or (iv)
conduct which would permit the award of exemplary or punitive
damages. Neither party sghall be indemnified for any loss or
liability resulting from its own Excluded Conduct, and in any such
case such party shall be responsible for and bear loss or liability
in proportion to its relative degree of fault and such party shall
be responsible for and bear all exemplary or punitive damages, if
any, resulting from its Excluded Conduct. If any of the provisions
of Section 6.2 would otherwise Indemmify a party against liability,
loss or. damage that would be prohibited by or unenforceable under
the laws of the State of California (including a determination that
indemnification under the circumstances involvad is against the
public policy of the state), the indemnity provided by such
provision shall be deemed to be limited to and operative only to
the maximum extent permitted by law. Without limitation, if it is
determined that any law or public policy of the State of California
prohibits the indemnification of & party for its own sole
negligence in any instance covered by the provisions of Section
6.2, those provisions shall be deemed te exclude indemnification
for such party’'s sole negligence but to permit full
indemnification, as specified in Section 6.2, if both parties were
negligent. In the case of any liability, loss or damage for which
the provisions of this Section 6.4 would prevent:. the

. indemnification of a party, such party shall be responsible for and

bear such liability, loss or damage.

{b) Notwithstanding Section 6.2 above, Ownexr and User
shall bear liability in proportion to their relative degrees of
fault if, but only if, the liability arises sclely out of a
collision between a Train of Owner and & Train of User that occurs
on User's Cahill/Lick Line during a "peak commuter period~, as
hereinafter defined, on a day during which Owner operates scheduled
Gilroy Commuter Service Trains. This Subsection 6.4(b) shall cease
to apply upon completion of Owner’s construction of its Trackage on
the Joint Facilities between Azurais Street at or near Milepost
47.% and Lick at or near Milepost 51.4 and the commencement of the
Gilroy Commuter Service operations thersover. As used in this
Section 6.4(b), the term "peak commuter period" shall mean a single
uninterrupted period in the morning and a single uninterrupted
period in the afterncon to be designated by Owner from time to time
upon not less than 90 days written notice from Owner to User:;
provided, however, that neither of such periods shall exceed five
(5) hours and the two periods together shall not exceed nine (9)
hours in the aggregate.
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6.5 Scope of Indemmifications:

In any case where a party is required under the
provisions of this Section 6 to bear a loss or lizbility, it shall
pay, satisfy and discharge such liability and all judgments that
may be rendered by reason thereof and all costs, charges and
expenses incident thereto, and such party shall forever indemnify,
defend and hold harmless the other party and its comuissioners,
directors, officers, agents, employees, shareholders, parent
corporation and affiliated companies or governmental entities from,
against and with respect to any and all liabilities which arise out
of or result from the incident giving rise theretos. If a party
asserts that the other was guilty of Excluded Conduct and denies
liability for indemnification of the other party based thereon, the
party asserting such Excluded Conduct shall have the burden of
proof in establishing such conduct. It is the intent of the
parties that the indemnification provisions of this Section 6 shall
apply to both the passive negligence and the active negligence of
an indemnified party. .

6.6 Procedure:

. (a) If any claim demand shall be asserted by any person
against an indemnified party under this Section 6, the indemnified
party shall, within 30 days after notice of such claim or demand,
cause written notice thereof to be given to the indemnifying party,
provided that failure to notify the indemnifying party shall not
relieve the iIndemnifying party from any liability which it may have
to the indemnified party under this Section 6, except to the extent
that the rights of the indemnifying party are in fact prejudiced by
such failure. If any such claim or demand shall be brought against
the indemnified party and it shall have given notice thereof to the
-indemnifying party, the indemnifying party shall have the right, at
its own expense, to control (including the selection of counsel
reasonably satisfactory to the indemnified party) or to participate
in the defense of, negotiate or settle, any such claim or demand,

tand the parties hereto agree toc cooperate fully with each other in

duowd reconnection with any such defense, negotiation or settlement. In
tert “any event, the indemnified party shall not make any settlement of

- &

-
-

-

et

any <¢laims which might give rise to liability on the part of the
indemnifying party under this Section 6 without the prior written
consent ©of the indemnifying party, which consent shall not be
anreasonably withheld, conditioned or delayed. If any claim or
rdemand relates to a matter for which the parties, under the terms

- of Section 6.2, are to share liability equally or in proportion to

their relative degrees of fault, sach party shall be entitled to
select its own counsel and defend itself against the claim at its

own expense, and neither party shall make any settlement of any
such claims without the prior written consent of the other party,

ghich consent shall not be unreasonably withheld, conditioned or
elayed.
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(b) Subject to the provisions of Section 6.6(a), on each
occasion that the indemnified party shall be entitled ¢to
indemnification or reimbursement under <this Section 6, the
indemnifying party shall, at each such time, promptly pay the
amount of such indemnification or reimbursement. If the
indemnified party shall be entitled to indemnification under this
Section 6 and the indemnifying party shall not elect to control any
legal proceeding in connection therewith, the indemnifying party
shall pay to the indemnified party an amount egual to the
indemnified party’s reascnable legal fees and other costs and
expensas arising as a result of such proceeding.

{c) Any dispute between the parties as to the right to
indemnification or the amount to which it ie entitled pursuant to
such right with respect to any matter shall be submitted to
arbitration pursuant to Section 7.

6.7 Operatorss

Any Operator other than NRPC shall agree to be bound by
the provisions of this section 6 unless otherwise agreed in writing
by Owner and User. The parties will use reasonable efforts to
extend the benefits of existing NRPC indemnities to Owner. Fror
purposes of this Section 6, as between Owner and User, the Trains,
Equipment, and actions of any Operator (including NRPC) or any
other entity acting on behalf of and for the account of a party
hereto shall be deemed to be the Trains, Eguipment, and actions of
such party. Nothing contained herein shall be construed to limit
or waive the rights of a party hereto to seek indemnification or
damages from its Operator({s) or other entities acting on its
behalf, for actions of said Operator({s) or sald entities.

6.8 Dollar Amount Adjustments:

Each of the deollar amounts set forth in Section 6.3(a)
above shall be adjusted annually and every three years,
respectivel, ~“or changes in the Consumer Price Index, but shall
not be rewsoy below thelr initial levels. As used in this Section
6.8, the hni “Consumer Price Index” shall mean the United States
Departmeri{ 0f Labor’s Buresau of Labor Statistics’ Consumexr Price
Index, k57 Urban Wage Earners and Clerical Workers, All Items, for
the San Francisco area (1967=100). 1f the base year for the
Consumer Price Index is changed from 1967, the Consumer Price Index
shall be converted in accordance with the conversion factor
published by the United States Department of Labor’s Bureau of
Labor Statist.cs. If the Consumer Price Index is discontinued oxr
revised, such other governmental index or computation with which it
is replaced shall be used in order to obtain substantially the same
result as would be obtained if the Consumer Price Index had not
been digcontinued or revised.
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6.9 Rot For Benefit Of Third Parties:

The provisions of this Section 6 are not intended to
confer any right, benefit, or cause of action upon any third party
and are intended solely to deal with the allocation of liability,
if any, as between the parties to this Agreement.

7. DISPUTE RESOLUTION AND BIMDYING ANBITRATION

7.1 Settlement of Disputes: Both of the parties hereto
shall make every reasonable effort to settle any disputes arising
out of their respective rights and obligations undexr this Agreement
by prompt and diligent negotiations.

7.2 Controversies Subject to aArbitration: Any and all
claims, disputes or controversies betwaen Owner and User arising
out of or concerning the interpretation, application or
implementation of this Agreement, which cannot be resclved by the
parties by negotiations, shall be submitted to binding arbitration
as hereinafter provided.

7.3 Arbitration Procedure: The procedurea for arbitration
shall be as follows:

(a) In the event & claim, dispute or controversy subject
to arbitration hereunder arises, either party may serve a written
demand for arbitration in accordance with Section 7.3 of this
Agreement upon the other party. If the claim, dispute or
controversy is not resolved by the parties within thirty (30)
calendar days after the service of the demand, the matter will be
deemed submitted to arbitration.

(b) within fifty (50) calendar days of service of a
demand for arbitration, each party shall designate an arbitrator in
writing and serve its designation upon the other party (*Noticed
Party”) in accordance with Section 7.3 of this Agreement. If the
Noticed Party fails to timely designate the arbitrator to be
designated by it, such arbitrator shall be appointed by the
Presiding Judge (or Acting Presiding Judge) of the Superior Court
of the County of Sacramento, State of California upon application
of either party after ten (10) days’ written notice to the other
party. If each party has timely designated its arbitrator, or the
Presiding Judge or Acting Presiding Judge has appointed an
Arbitrator for one of the parties pursuant to the previous
sentence, the two designated arbitrators shall, within seventy (70)
calendar days of service of the demand for arbitration, designate
a neutral third party arbitrator. The third party arbitrator shall
be a gualified disinterested person, knowledgeable and experxienced
in rail operational matters and in the type of services
contemplated by this Agreement. If the two arbitrators designated
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by the parties £fail %o timely select e neutral thizxd party
arbitrator, either party may apply to the Presiding Judge {or
Acting Presiding Judge) of the Superior Court of the County of
Sacramento, State of California to gelect the neutral third party
arbitrator.

{c) At any time, the parties may agree in writing on &
sole arbitrator to decide the controversy.

7.4 Rules of Arbitration: The arbitration is to be
conducted pursuant to Part 3, Title 9, of the Code of Civil
Procedure, commencing with Section 1280, or to any successor or
replacement provisions of said Code, and the arbitrators shall have
2ll the powers and duties specified therein.

7.5 Arbitration Schedules {(2). The arbitration hearing
shall commence no later than four months after service of the
demand and shall be concluded no later than forty (40) calendar
days after the hearing commencement date. The arbitration decision
and award shall be rendered by the arbitrators within thirty (30)
calendar days after conclusion of the arbitration hearing.

(b} The parties may extend ‘any of the deadlines or time
periods set forth above by mutual written stipulation. The .
arbitrators may extend the time for commencement of the arbitration
hearings, conclusion of the arbitration hearings and/or the time
for rendition cof the arbitrators’ decision and the award (but, with
respaect to rendition of the arbitration award, by no longer than an
additional 30 calendar days), upon motion of either party or upon
the arbitrator’s own motion, upon a showing of good cause therefor.

7.6 Pending Resolution: During the pendency of such
arbitration proceedings, <the business, the operations to be
conducted, physical plant to be used, and compensation for service
under this Agreement, to the extent that they are the subject of
such controversy, shall continue to be transacted, used, and paid
in the manner and form existing prior to the arising of such
controversy, unless the arbitrator shall make a preliminary ruling
to the contrary. 1In the case of monetary disputes relating to
amounts billed for the payment of operating, maintenance or capital
cosls and expenses under the terms of this Agreement, the party
from whom a payment is allegedly owing shall make such payment
notwithstanding such dispute and may submit the dispute to
arbitration under this Section 7 only by seeking a refund through
such arbitration.

7.7 Cost of Axrbitration: Each party hereto shall bear the
costs and expenses incurred by 4it in connection with such
arbitration, including the cost of the arbitrator appointed by it,
and both parties shall share equally the costs and expenses '
attributable to the services of the third arbitrator.
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7.8 Compliance: For all purpeses of this Agreement, each
party is responsible for the compliance with all provisions of this
Agreement by its Operator or Operators and User shall be
responsible for compliance by NRPC.

Section 8. GOVERNMENTAT, APPROVAL, TERM, AND ABANDONMENT

8.1 Applications: User shall, at its own cost and expense,
initiate by appropriate application or petition and thereafter
diligently prosecute any necessary proceedings for the procurement
of consent, approval, or authority from any govermmental agency for
the sanction of this Agreement and the operations to be carried on
by User hereunder. Owner, at its expense, shall assist and support
said application or petition and will furnish such information and
execute, deliver, and file such instrument or instruments in
writing as may be necessary or appropriate to obtain such govern-
mental consent, approval, or authoxity. User and Owner agree to
cooperate fully to procure all such necessary consent, approval, or
authority.

8.2 ‘Term: Except as otherwise provided in Section 8.3
hereof, the term of the Agreement and the trackage rights provided
for hereunder shall be perpetual.

8.3 Abandonment or Discontinuances:

(&) In the event that Owner contracts to sell all
or substantially all of the Joint Facilities (other than User’s
Cahill/Lick Line) to a third party (other than those parties
described in Section 3(a)), Owner may, at its sole cost and
expense, file for permission from the ICC to abandon any Freight
Service over the portion of the Joint Facilities (other than User’s
Cahill/Lick Line) that is to be sold. While User shall not object
to such a filing, it shall be =allowsd to participats in the
abandonment proceedings.

{b) In the event that Owner intends with reasconable
certainty to commence construction of facilities on all or
substantially all of the length of the Joint Facilities (other than
User’s Cahill/Lick Line) that are incompatible with the double

.mainline Freight Serxvice, User shall consent to such diminished

rights, provided that Owner shall have completed, at its sole cost
and expense, the modification (whose plans and specifications have
been approved by User) of the remaining single track (together with
side track passing tracks and spur tracks) to be reasonably
suitable for the volume and spead of the then existing Freight
Service. Upon completlion of such construction, User shall execute
such documents &s are reasonably necessary to extinguish the
portion of the operating rights retained hereunder no longer
reguired for Freight Service.
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{c) In the event that Owner demonstrates a
reasonably certain need to© commence construction on all or
substantially all of the length of the Joint Facilities (including
User’s Cahill/Lick Line) of a transportation system that is a
significant change in the method of delivery of Commuter Service
which would be incompatible with Preight Service on the Joint
Facilities (other than User’s Cahill/Lick Line), Owner may, at its
sole cost and expense, file no sooner than nine months prioxr to the
commencement of such construction for permission from the ICC to
abandon the Freight Service over the portion of the Joint
Facilities (excluding User’s Cahill/Lick Line) upon which the
construction is to occur. User shall not object to or oppose such
a filing; however, it shall be allowed to participate in the
abandonment proceedings.

(d) In the event that (1) Owner notifies User in
writing that it has permanently ceased to provide Commuter Service
on all or substantially all of the Joint Facilities (other than
User’s Cahill/Lick Line) and within six months after such notice,
no other public or private entity has evidenced a willingness to
provide such Commute Service, and (2) if Ownexr has not filed an ICC
application to abandon under subsection (a) ebove, and (3) Usex
desires to continue to provide Freight Service over such portion,
then, within one year after Owner’s notice, User shall purchase,
and Owner shall sell, all of the applicable Joint Facilities at Net
Liguidation Value including Owner‘s interest in the underlying real
property at the mileage pro rata share of the purchase price in ths
Sale Agreement attributable to the portion of the Joint Faclilities
being purchased. Should the parties be unable to agree on the sale
price within after sixty days after Owner has advised User of its
proposed sale price, either party may submit the matter to binding
arbitration under this Agreement. If neither party submits the
matter to arbitration by the thirtieth day after such sixty-day
pericd, Owner's contractual right to reguire User to puzrchase
hereunder shall lapse.

8.4 Release: Upon termination of this Agreement, or any part
thereof, each party shall forever release and discharge the other
party of and from any and =2ll manner of obligations, claims,
dgzmands, causes of action, or sguits which it might have, or which
might subseguently accrue to it growing out of or in any manner
connected with, directly or indirectly, the contractual obligations
under this Agreement in the involved Trackage, provided, however,
the aforesaid relinquishment, abandonment, surrender, renunciation,
release, and discharge of the parties shall not in any case affect
any of the rights and obligations of either party which mey have
accrued, or liabilities accrued or otherwise, which may have arisen
prior to such termination or partial termination. Upon any partial
termination of the Agreement, however the same may occur, the terms
and conditions hereof shall continue and remain in full force and
effect for the balance of the Joint Facilities.
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8.5 Employees: In the svent of sale or of termination by
abandonment pursuant to Section 8.3 hereof, Owner and User shall
each be responsible for and shall bear 1labor cleims of, and
employse protection payable to, its own respective employees
including any amounts that either Owner or User may be reguired to
pay to its own respective employees pursuant to labor protective
conditions imposed by the ICC.

8.6 Limitation on Obligatioms: Neither shall Owner have
chbligation to provide Freight or Intercity Passenger Service nor
shall User have any obligation to provide Commuter Service. The
abandonment of Freight or Intercity Passenger Service by User shall
not create any obligation upon Owner to provide such Services, and
the abandonment of Commuter Service by Owner shall not create any
ckhligation upon User to provide such Service.

Section 9. MAINTENANCE

. 9.1 Responsibility for Performance and Costs: Owner shall
physically perform the ordinary and capitalized maintenance on the
Joint Facilities, (excluding User’s Cahill/Lick Line) with the cost
of such maintenance (other than for Exclusive Commute Trackage and
Designated Freight Trackage) apporticoned as described in Section
9.2 below. Owner shall physically perform the signal system
maintenance on the New Coast Main. User shall pay the cost thereof
with respect to the No. 1 Track, and the cost thereof with respect
to User’s Cahill/Lick Line shall be apportioned as provided in
Section 9.2(b) below. Owner shall be respoasible for all costs and
expenses of the maintenance on Exclusive Commute Trackage except as
provided in Sections 1,10 and 2.4 hereof. Owner shall perform the
maintenance on Designated Freight Tracksge, and 21l costs and
expenses associated with such maintenance on Designated Preight
Trackage shall be the responsibility of User except as provided in
Sections 1.7 and 2.6 hereof. User shall either physically perform
the maintenance on the New Coast Main (excluding signal system
maintenance) or, upon written agreement of the parties, .contract
with Owner to perform such maintenance. All costs and expenses
associated with such maintenance shall be apportioned pursuant to
Section 5.2(b) hereof. No later than March 31 of each year, the
party responsible for performing maintenance on any portion of the
Joint Facilities (excluding User’s Cahill/Lick Line) and the New
Coast Main for which the other party has an obligation to pay or
share the costs of hereundexr will present such other party with a
written estimated budget for costs and expenses for the applicable
maintenance for the next-succeeding Fiscal Year. The party
performing such maintenance may submit to the other party written
proposed amendments, supplements or adjustments to said budget from
rime to time after submission of the initial estimated budget.
Such initial estimated budget, and any amendments, supplements and
adjustments shall be subject to the written consent of the
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receiving party which shall not be unreasonably withheld,
conditioned or delayed. The party performing such maintenance,
during such next succeeding Fiscal Year shall bill the other party
monthly on an estimated actual cost basis (including Customary and
Materials Additives) for the other party’s share of such
maintenance costs. If it appears to the billed party that the
monthly billing deviates substantially from that projected in the
estimated budget, the billed party ma2y reguest a written
explanation from the party performing maintenance as to the reason
for such deviation and such party shall provide such written
explanation within fifteen (15) days after receipt of the reguest.
If the parties ave in disagreement as to any such monthly billings
or the amounts claimed for such maintenance, such disputes shall be
resolved in accordance with Section 7 of this Agreement. At the
end of each Fiscal Year there shall be an adjustment if billed
costs deviate from actual costs. To the extent possible, the
parties shall negotiate appropriate flat rates for such maintenance
costs within twelve months of the Effective Date unless extended in
writing by the parties.

9.2 Apportionmment of Coste: Costs of ordinary and
capitalized maintenance (but not the costs of Changes and/or
Additions themselves) of the Peninsula Main Line (other than
Exclusive Commute Trackage and Designated Freight Trackage) for the
first four (4) years after the Effective Date shall be solely the
responsibility of Owner. Otherwise, Owner and User will share
ordinary maintenance costs and capitalized maintenance costs for
the Joint Facilities (excluding Exclusive Commute Trackage and
Designated Freight Trackage) on the basis of the SFGTF, for which
purpose User shall provide Owner with required data regarding
User’s Freight and Intercity Passenger Service operated on the
Joint Facilities within ninety (90) days after the end of each
Fiscal Year of this Agreement. Owner and User shall each
respoctively bear responsibility for the costs attributable to its
respective Qperator(s) and other entities acting on its behalf and
for its account. The SFGTF shall be applied to the traffic on said
Joint Facilities as follows:

(a) On the  Peninsula Main Line. The SFGTF will be

applied with Owner as the rdominant user."  However, capital
expenditures which are unigue for Commuter Service only (e.9.,
electrification or station platforms) will be paid solely by Owner
and not included in +the SFGTF. Similarly, capital expenditures
which are unigue for Freight and Intercity Passenger Service (e.g.,
2 gauntlet track in tunnels for oversized intermodal traffic) will
be paid solely by User and not included in the SFGTF.

(b) On User’'s Cahill/Lick ZLine. The SFGTF will be
applied with User as the "dominant userr until the total number of

Omter_'s Trains in Gilroy Commuter Service in any Fiseal Year
exceeds the number of User’s Trains in Freight and Intercity
Passenger Service in that Fiscal Year, in which case Owner will
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become the "dominant user" as defined in the SFGTF for that Fiscal
Year. Thereafter, the determination as to who is the "dominant
user" shall be made for each Fiscal Year, with the party having the
greater number of Trains designated as the "dominant usexr® for the
applicable Fiscal Year. The same provisions prevail for applying
capital expenditures which are unigue to Gilroy Commuter Service or
unigque to Freight and Intercity Passenger Service to the SFGTF as
stated in Section 9.2(a).

(c) On_the main track portion of Exclusive Commute
Trackage between Cahill Yaxrd and Lick. During amny period that User
is provided access to and use of such Trackage pursuant to Section
2.9 hereof the SFCTF will be applied in the same manner as provided
in Subsection 9.2(b) hereof, except that Owner shall be the initial
"dominant user" instead of User, and the same conditions will
prevail for applying capital expenditures which are unigue to
Commuter Service or unique to Freight and Intercity Passenger
Service to the SFGCTF as stated in Section 9.2(a).

9.3 Level of Maintenance: The Joint Facilities (other than
Exclusive Commute Trackage) shall be maintained at the levels
necessary to accommodate User’s present and future Freight and
Intercity Passenger Train operations, to allow User to maintain
competitive service levels. The maintenance of Designated Freight
Trackage shall be pursuant to an annual maintenance progranm
mutually agreed by the parties. User shall maintain User’'s
Cahill/Lick Line to a minimum of the existing condition as
reflected in train speeds shown in User’s Timetables, General
Orders and Track Bulletins in effect as of the date of this
Agreement, as attached hereto as Exhibit F. If Owner makes Changes
and/or Additions to the User’s Cahill/Lick Line in accordance with
Section 10.8 below, User shall maintain User’'s Cahill/Lick Line as
provided in Section 10.8 below.

9.4 Protection of Opesrations: Owner further agrees that
maintenance and Changes and/or Additions activities affecting the
Joint Facilities (excluding User’s Cahill/Lick Line) shall not be
scheduled to unreasonably delay or impair User’s rights undex
Section 4.3 to provide Freight or Intercity Passenger Service on
the Joint Facilities (excluding Usex’s Cahill/Lick Line). User
shall be .given the same advance notice of maintenance plans and
schedules as is provided to Owner'e personnel. User further agrees
that maintenance and Changes and/or Additions activities affecting
User’s Cahill/Lick Line shall not be scheduled to unreasonably
delay or impalr Owner’s rights under Section 4.5 to provide Gilroy
Commuter Service on User’s Cahill/Lick Line. Owner shall be given
the same advance notice of maintenance plans as is provided to
User’s personnel.

9.5 Assumption of Maintenance: In the event Owner becomes
incapable of adequately performing maintenance functions hereunder
for Freight and Intercity Passenger Service, arrangements will be
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. made for the prompt and orderly transfer of such functions to User.
In the event User is physically performing maintenance on User’s
Cahill/Lick Line and becomes incapable of adequately performing
meintenance functions hereunder for Gilroy Commuter Searvice,
arrangements will be made for the prompt and orderly transfer of

such functions to Owner.

Section 10. CAPITAL JMPROVEMENTS

10.1 Owner Responsibility: Owner shall provide, at its
sole cost and expense, or reimburse User for the following Changes
and/or ARdditions: (a) upgrading the present No. 1 Track to main
line standards to not less than current Federal Railreoad
Administration Class 4 for the segment from Santa Clara Jct. at or
near Milepost 44.0 to the magnetic north end of Cahill Yard at or
near Milepost 46.75; (b) installation of a bidirectional
centralized traffic control system for the No. 1 Track; and (c) all
Changes and/or Additions on the Joint Facilities, excluding User’s
Cahill/Lick Line, (including but not limited to grade separations
on the Peninsula Main Line) other than those Changes and/or
Additions subject to Section 10.2 or Section 10.3. The Changes
and/or Additions described in (a2) and (k) above, which shall be
owned by Owner, are set forth in Exhibit ¢ and shall be completed
within twenty-four (24) months of the Effective Date subject to the
provisions of Section 2.13 hereof. The costs payable by Owner to

. User for the Changes and/or Additions described in (2a) and (b)
above shall be $1,980,000. Payment shall be due and payable by
Owner upon the later of: (1) the ninetieth (90th) day after
completion of such Changes and/or Additions; or (2) the second
anniversary of the Effective Date. If payment is not made by Owner
within the period above specified, Owner will pay to User intercst
on the amounts due at a rate egual to the interest rate paid by
Usexr during the then current applicable period to its major bank
lenders under its principal financing facility. Such interest-
shall be payable monthly in arrears and shall be due on the first
day of each calendar meonth with the final interest payment due on
the day that the remaining principal balance is paid in full.
Notwithstanding anything to the contrary above, the full amount of
principal and interest due and payable by Owner heresunder shall be

paid not later than forty-eight (48) months after the Effective
Date.

10.2 ©User Responsibility: User shall bear the costs of
Changes and/or Additions on Joint Facilities (excluding User’s
Czhill/Lick Line), including Designated Freight Trackage, which
User has regquested to be effected and which are not used in
connection with Commuter Service.

10.3 Shared Responeibility: The cost of Changes and/or
Additions .on the Joint Facilities (excluding User‘'s Cahill/Lick
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Line) which User has reguested and, based thereon, which Owner has
agreed to undertake and has actually undertaken and which are us?d
for both User’s and Owner’s operations shall be shared on a basis
to be agreed by the paxrties.

10.4 Grade Separations and Crossing: Notwithstanding any
other provisions of BSection 10 of this Agreement (other than
Section 10.9), the cost of new and npgraded grade separations and
new or upgraded pedestrian or vehicular road crossings at grade on
the Santa Clara/Lick Line and the New Coast Main (but not including
the cost of maintenance or capitaliged maintenance of any of the
foregoing) shall be borne by the parties as follows:

(2) Owvner Responsibility: Owner shall be solely
responsible for the cost and expense of those separations and
crossings covered hereunder which (i) it has instituted and
underteken for its benefit and which were not regquested by User,
{ii) Owner has reguested, and based thereon, User has actually
undertaken, or (iii) were reguestaed, reguired ox funded by any
other party and which Owner has instigated, induced, actively and
substantially supported, or solely caused.

(b) Usex Responsibility: User shall be solely responsible
for the cost and expense of those separations and crossings covered
hereunder which (i) it has instituted and undertaken for its
benefit and which were not requested by Owner, (il) User has
reqguested, and based thereon, Owner has actually undertaken, or
(iii) were requested, regquired or funded by any other party and
which User has instigated, induced, actively. and substantially
supported, or solely caused.

(c) Shared Responsibility: Owner and User shall share the
costs and expenses for all other grade separations and crossings
not subject to Subsections (a) and (b) above on the basis of the
number of Trains of each party operated over the applicable grade

- separation or crossing during the twelve calendar month period
immediately preceding the approvel of the f£final plans for
construction of such grade separation or crossing.

(d) Identity of Parties: For purposes of this Section
10.4, Owner shall’ include any one or more of Owner’s member
Aagencies, its Operator({s) or other entities acting on Owner’'s
behalf or for its account, and its respective successors or
assigns; and User shall include User‘s Operator(s) or other
entities acting on User’s behalf and for its account and its
respective successors and assigns.

10.5 User’s Improvements: Changes and/ox Additions which
are User’'s responsibility pursuant to Section 10.2 (if it decides
to make such improvements) shall include, but are not limited to,
the following: (i) two storage tracks and turnouts between
Bayshore at Milepost 4.9 and Brisbane at Milepost 7.1, on the
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westerly side of and no less than twenty (20) feet from Owner’s
eastward main track and trackage necessary toc construct the wye and
tail tracks at Brisbane and Bayshore (however, the twenty (20) foot
space shall not be used for motor vehicles); (ii) a gauntlet track
from the north end of Tunnel No. 3 (at Milepost 3.1) to the south
end of Tunnel No. 4 (at Milepost 5.3) along with an interlocking
signal protection system; (iii) four (4) new power operated
crossovaers between Owner’s main tracks in connection with the
construction of (i) and (ii) above; and, (iv) upon the approval of
Owner (which shall not be unreasonably withheld), such additicnal
support trackage and other facilities to meet User’s Freight
Service needg. Such construction, reconstruction, or use shall not
unreasonably interfere with Owner’s Commuter Service and the
completion of the above projects shall not zxesult in the
degradation of the track and signal system of the Joint Facilities.

10.6 User Requests: Engineering and design plans for the
construction of any Changes and/or Additions reqguested by User on
Joint Facilities (other than User’s Cahill/Lick Line) and on the
New Coast Main .(but only tc the extent and at the location
diverging from or connecting to those portions of the Joint
Facilities other than User’s Cahill/Lick Line) must be submitted to
and approved by Owner prior to any construction. Owner’s approval
for such construction shall not be unreasonably withheld,
conditioned or delayed.

10.7 Caltrans Improvements: Owner will arrange for
Caltrans to waive any and all rights to receive payment for
unamortized capital improvements on the Joint Facilities which
Owner has funded and Owner shall continue the State of Califormia’s
current participation in capital improvement programs without
User’'s participation.

10.8 Changes and/or Additions to User’s Cahill/Lick Line:
Owner shall have the right to reguest Changes and/or Additions to
User’'s Cahill/Lick Line. Any such Changes and/or Additions
reguested by Owner shall be subject to the approval of User (which
shall not be unreasonably withheld, conditioned or delayed), and
shall be at Owner’s sole cost and expense. If Owner and User agree
to the Changes and/or 2Additions, they shall further agres in
writing as to the nature of such Changes and/or Additions, as to
the level of utility to the line effected by the Changes and/or
Additions, and the conseguent level of maintenance required under
Section 9.3, above, by reason of such Changes and/or Additions.
Any Changes and/or Additions to User‘s Cahill/Lick Line effected by
User pursuant to its rights under this Agreement shall be at User’s
sole cost and expense. The parties may, but are not required to,
agree on a cost sharing for Changes and/or Additions to User’s
Cahill/Lick Line that are mutually beneficial.

10.9 Necessary Changes and/or Rdditions: )
Notwithstanding any other provisions of Section .10 of this
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Agreement, if Changes and/or Additions are determined to be
necessary to reinstate Service or are then currently necessary to
maintein the integrity of the Trackage or Track Structure for its
then current utility to both parties on User’s Cahill/Lick Line, on
the Trackage over which User’s Cahill/Lick Line is situated, or,
during any period that User is provided access to and use of such
Trackage pursuant to Section 2.8 hereof, the main Trackage portion
of Exclusive Commuter Trackage between Cahill Yard and Lick, the
party owning the element of the affected Trackage or Track
Structure ("responsible party") shall be responsible for
undertaking the necessary Changes and/or Additions and Owner and
User shall share the costs of such Changes and/or Additions on a
matually agreeable basis taking into account the bsnefits to each
party derived from the continued use of the Trackage or Track
Structure. (Notwithstanding use of the SFGTF elsewhere in this
Agreement, there shall bes no presumption that the SFGTF is the
appropriate basis for alleocating costs under this Section 10.9 in
any given situation.) Chenges and/or Additions effected pursuant
to this Section shall be subject to the procedures set forth in
Subsections (a) through (e) below.

{2} In the event of an occurrence (other than that
for which a party is liable under Section 6) resulting in (i)
cessatlion or interruption of Service and damage to the Trackage or
Track Structure, and the costs of Changes and/or Additions to
reinstate Service and to bring the Trackage and Track Structure to
the then current level of utility is in excess of $15,000,000, or
(ii) significant disruption of Service and damage to the Trackage
or Track Structure, and the costs of Changes and/or aAdditions to
reinstate Service and to bring the Trackage and Track Structure to
the then current level of wtility is in excess of §5,000,000 for
the [first twenty (20) years after the Effective Date and
$10,000,000 thereafter, the responsible party will elect whether to
make the necessary Changes and/or Additions to reinstate Sexvice
and to bring the line to its then current level of utility. 1If the
responsible party elects to abandon Service in lieu thereof, it
will notify the other party, in which case the notified party will
have the option to acgquire the applicable Trackage or Track
Structure at a value to be agreed upon; and, if the parties cannot
agree on Lhe value, the issue of the value will be submitted to
arbitration pursuant te Section 7 hereof. If the responsible party
elects to effect the Changes and/or Additions, it will so notify
the other party, and the notified party will have the option of
agreeing to share the costs of such Changes and/or Additions on the
basis described above or to abandon its Service on the affected
Trackage or Track Structure. If either party elects to abandon
Service pursuant to this Subsection and is prevented froem such
abandonment by regulatory authority, it will share the costs of
Changes and/or Additions with the party making any Changes and/orx
Addiqions under this Subsection on the basis described above.
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(b) In the event of an occurrence (other than that
for which a party is liable under Secticn 6) resulting in (i)
cessation or interruption of Service and damage to the Trackage or
Track Structure, and the costs of Changes and/or Additions to
reinstate Service and to bring the Trackage and Track Structure to
the then current level of utility does not exceed $15,000,000, ox
(ii) significant disruption in service and damage to the Trackage
or Track Structure, and the costs of Changes and/or Additions to
reinstate Service and bring the Trackage and Track Structure to the
then current level of utility does not exceed $£5,000,000 for the
first twenty (20} yesrs after the Effective Date and $10,000,000
thereafter, the responsible party shall notify the other party and
shall immediately undertake such Changes and/or Additions. The
cost of such Changes and/or Additions shall be shared on the basis
described above.

{c) In the event that either party determines that
Changes and/or Additions are then currently necessary to maintain
the integrity of the Trackage or Track Structure at its then
current level of utility and Service thereover, such party shall
notify the other party of its decision, If the notifjed party
agrees with said decision, the responsible party shall undertake
the necessary Changes and/or Additions and the costs of such
Changes and/or Additions shall be shared on the basis described
above. If the notified paxrty does not agree with the notifying
party’s decision, the issue of whethar the Changes and/oxr Additions
are then currently necesssary to maintain the integrity of the
Trackage or Track Structure and Service thereover shall be
arbitrated pursuant to Section 7 hereof. If it is determined that
such Changes and/or Additions are then currently necessary, the
costs of such Changes and/or Additions shall be shared on the basis
described above.

(d} If the Changes and/or Additions subject to
Subsections (a), (b) or (c) above result in Trackage or Track
Structure of greater utility than that in place prior to such
Changes and/or Additions, the incremental costs thereof, if any,
attributable to such greater utility shall be borne as follows:

(L) If the increased utility results from the
fact that the particular Change and/or Addition resulting in such
increased utility was required by.then current standards imposed by
law, regulations or applicable codes in order to restore the Track
or Track Structure to the level of utility existing prior to
effecting the Change and/or Addition, the incremental costs shall
be borne in the manner provided in Subsections (a), (b) or (c¢)
above, whichever is applicable.

(ii) If the increased utility was requested by
one of the parties, or effected by the party for its benefit, but
otherwise would not have been required by then current standar@s.to
restore the Track Structure or Trackage to the level of utility
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. existing prior to the Change and/or Addition, then the incremental
cost shall be borne by the party requesting or effecting the
increased utility.

. (e) In the event that the parties cannot
agree on their respective share of costs for Changes and/or

Additiocns described in (a), (b), and (c) above, the matter will be
submitted to arbitration pursuant to Section 7 hereof. A decision
from the arbitrator must be rendered prior to the commencement of
ﬁny C?anges and/or Additions effected pursuant to Subsection (C)
ereof.

Section 11. MISCELLANEQUS

11.1 Other Costs: Costs of operations and administrationm
will be boxne by the party incurring such costs (unless one party’s
duty to perform the operations and to bear the costs thereof under
the terms of this Agreement was undertaken by the other party
pursuant to this Agreement because of the first party’s failure to
perform its obligations hereunder in which event the failing party
shall reimburse the other party for such costs) and any costs which
cannot be identified as a cost solely applicable to one party will
be apportioned between the parties on the basis of the SFGTF

I applied in the same manner as in Section 9.2.

11.2 Force Majeures Neithex party shall be liable to
the other in damages nor shall a default be deemed to have
occurred, and each party shall be excused from performance of any
of its obligations hereunder, except obligations involving the
payment hersunder of money to the other party or to a third party,

* during the time when such non-performance is occasioned by fire,
earthquake, flood, explosion, wreck, casualty, stxrike, unavoidable
accident, riot, insurrection, civil disturbance, act of public
enemy, embargo, war, act of God, inability tec obtain labor,
materials or supplies, or any other similar cause beyond the
party’'s reascnable control; provided, that if either party suffers

. @ work stoppage due to a labor dispute, such party shall make such
reasonable efforts, if practicable, to staff its operations so as
to minimize disruptions to the Service provided by the other party
on the Jeoint Facilities,.

11.3 Billing: Billing shall be accomplished on the basis of
data contained in a billing form mutually agresd to betwesen the
parties. Such billing forms shall contain sufficient detail to
permit computation of payments to be made hereunder. Unless
otherwise specifically provided herein, billing shall be prepared
in accordance with the schedules of the rules, Customary Additives,
Materials Additives, material prices and eguipment rental rates as
agreed upon by the chief accounting officers vf the parties hereto
(or their designees) from time to time. User shall pay te Owner at
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the office of the Treasurer of Owner, or at such other location as
Owner may from time to time designate, a&ll the compensation and
charges of every name and nature which, in and by this Agreement
User is required to pay in lawful money of the United States,
within forty-five (45) days after the rendering of bills therefor
by the Owner. Bills shall contain a statement of the amount due on
account of the expenses incurred and services rendered during the
killing period. .

Brrors or disputed items in any bill (including disputes
arising under Section 9.1 but excluding disputes arising under
Section 10.9) shall not be deemed a valid excuse for delaying
payment, but shall be paid subject to subsequent adjustment;
provided, no exception to any bill shall be honored, recognized ox
considered if £iled after the expiration of three years £from the
last day of the calendar meonth during which the bill is rendered
and no bill shall be rendered later than three years (i) after the
last day of the calendar month in which the expense covered thereby
is incurred, or (ii) if in connection with a project for which a
Roadway Completion Report (as that term.is presently understood by
the railroad industry) is required, three years after the last day
of the calendar month in which the Roadway Completion Report is
made covering such project, or (iii) in the case of ¢laims disputed
as to amount or liability, after the amount is settled and/or the
liability 1is established. This provision shall not limit the
retroactive adjustment of billing made pursuant to: (a) exception
taken to original accounting by or under authority of the ICC or
(?)‘retroactivo adjustment of wage rates and settlement ©of wage
claims .

So much of the books, accounts and records of each party
hereto as are related to the subject matter of this Agreement shall
at all reasonable times be open to inspection by the authorized
representatives and agents of the parties hereto and by the Auditor
General of the S5tate of California pursuant to CGovernment Code
Section 10532. If work relating to this Agreement is funded in
whole or in part by a federal grant, the Comptreller General of the
United States and authorized representatives of the federal agency
furnishing the grant shall have the right to examine and audit such
books, accounts and records in accordance with applicable federal
laws and regulations.

Should any payment become payable by Owner to User under this
Agreement, the above provisions of this Section shall apply with
User as the billing party and Owner as the paying party.

In the event that either party fails to make any payment
required to be made to the other party in accordance with the
provisions of this Agreement by the date upon which it 1s due,
interest shall accrue from the due date until payment is made, at
the Federal Discount Rate in effect on the due date plus three (3)
percent; provided, however, that no interest ghall be due and
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payable on any amounts in dispute which are determined, either by
subsequent review or by arbitration, to be not validly due
hereunder.

11.4 Notices: All notices and other communications under
this Agreement shall be in writing and shall be deemed to have been
duly given (i) on the date of delivery, if delivered personally
to the party to whom notice is given, O if made by telecopy
directed to the party to whom notice is to be given at the telecopy
number listed below, or (ii) on receipt, if mailed to the party
to whom notice is to be given by registered or certified mail,
return receipt requested, postage prepaid and properly addressed as
follows:

If intended for Cwners:

Peninsula Corridor Joint Powers Board’
1250 san Carlos Avenue

San Carlos, CA 94070-1306

Attention: Gerald T, Haugh

Phone No.: 415-508-6221

Telecopy No.: 415-508-0281

With a copy to:

Hanson, Bridgett, Marcus, Vlahos & Rudy
333 Market Street, Suite 2300

San Francisco, CA 94105

Attention: pavid J. Miller

Phone No.: 415-777-3200

Telecopy No.: 415-541-9474

If intended for User:

Executive Vice President-Operations
Southern Pacific Transportation Company
One Market Plaza ‘ ’

San FPrancisco, CA 94105

Phone No.: 415-541-2125

Telecopy No. 415-541-~1829

With a copy to:

Director-Contracts & Joint Facllities
Southern Pacific Transportation Company
One Market Plaza, Room 1004-P

San Francisco, CA 94105

Phone No.: 415-541-2772

Telecopy No. 415-541-1802
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aAnd to:

Vice President & General Counsel
Southern Pacific Transportation Company
One Market Plaza
San Francisco, CA 84105
Phone No.: 415-5841-1781

- Telecopy No. 415-455-543¢

A party may change its person designated to receive notice,
its telecopy number, or its address from time to time by giving
notice to the other party in accordance with the procedures set
forth in this Section 11.4.

11.5 Preferences: Except as hersafter determined by ths
mutual agreement of the parties, neither of them shall seek in any
administrative, leglislative or judicial proceeding ox otherwise to
ebtain rights in the us2e of the properties subject te this
Agreement in excess of those provided to it, or seek to diminish
such rights provided tc the other. Notwithstanding the provisions
of Section 7, the parties ghall have recourse to the courts or any
governmental agency having jurisdiction in the event of a violation
of .this Section 11.5, and, in addition to any available remedies
for damages, the remedy of specific enforecement shall be available
with respect thereto.

11.6 Headings: The section and subsection headirigs in
t_:his'Agreement are for convenience only and shall not be used in
its interpretation or considered part of this Agreement.

11.7 Recording: Either party may, at its sole electicn and
expense, record this Agreement with the appropriate governmental
authorities. The parties agree that, should it be necessary to
modify or amend any property description for such recording
purposes, they shall cooperate in making said modifications or
amendments.

11.8 Entire Agreement: This Agreement and its Exhibits
together with the Sale Agreement represent the entire Agreement
between Owner and User concerning the terms of the trackage rights
retained and confirmed hereby.

11.9 Amendments: No modification, addition or amendment to
this Agreement shall be effective unless and until such
modification, addition or amendment is reduced to a writing
executed by authorized officers or agents of each party and
delivered to the other party. : '

11.10 Not For The Benefit Of Others: This Agreement and each
and every provision herein is for the exclusive benefit of the
parties hereto and not for the benefit of any third party. Nothing
herei'n shall be construed to create or increase any right in any
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third person to recover by way of damages or otherwise against any
of the parties hereto, .

11.11 Access: Each party, its employees, agents, and
designees, shall have access to the Joint Facilities and to the
operating and maintenance records of the other concerning the
movement of Trains or Equipment on and maintenance of the Joint
Facilities for the purpose of monitoring conformance to the
principles and standards expressed in this Agreement.

11.12 Effective Date: The Effective Date of this Agreenmsnt
shall be contingent upon receipt of all necessary regulatory
approvals or exemptions and, assuming such receipt, shall be the
earlier of (i) the date that an Operator commences Commuter Service
for Owner or (ii) June 30, 1992; provided, however, that portion of
this Agreement involving Bridge Trackage Rights, Gilroy Commutex
Service and the use by Owner of User‘s Cahill/Lick Line in
connection therewith (including any rights of User pursuant to
Section 2.9 hereof), shall be effective only as of the "Effective
Date” of the Lick/Gilroy Trackage Rights Agreement (as said term is
defined in such Agreement). Any necessary regulatory approvals or
exemptions for such Bridge Trackage Rights, Gilroy Commuter
Service, and the use of User’s Cahill/Lick Line shall be sought
concurrent with any necessary approvals or exemptions of the
Lick/Gilroy Trackage Rights Agreement. During that period between
receipt of necessary regulatory approvals or exemptions and the
Effective Date, User shall have the right to ceonduct Freight and
Intercity Passenger Service and operations in support thereof over
the Joint Facilities (excluding User’s Cahill/Lick Line) but only
in the same manner and to the same extent as providedas of the date
hereof. User agrees during such period to indemnify and defend
Owner against all liability in connection with User’s Freight and
Intercity Passenger Service except to the extent caused by Owner's
willful or negligent acts or omissions. During the interin period,
User shall provide Commuter Service for Owner as interim Operator
pursuant to its service contract with the State of California
Department of Transportation.

11.13 Track Agreements. As & condition precedent to the
effectiveness of this Agresment, User shall deliver to Owner
documentation satisfactory to Owner, assigning to Owner as an
additional beneficiary, User’s rights and benefits of the indemnity
provisions contained in the track agreements identified in Exhibit
H. User will cooperate with Owner to jointly call on parties with
sfhom User has track agreements to have such parties assign the
indemnity provisions of such agreements directly to Owner.

11.14 Sale Agreement Controlling. This Agreement is entered
inte by the parties pursuant to and in furtherance of the Sale
Agreement., In the event that there are terms in this Agreement
which are inconsistent with the terms of the Sale Agreement, the
terms of ‘the Sale Agreement shall govern. Except as may be
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otherwise specifically stated herein, nothing contained in this
Agreement shall be construed to limit or otherwise modify the
rights and obligations of the parties under the Sale Agreement.

11.15 Survival of Rights. The rights of a party under this
Agreement shall survive the bankruptcy or other inseolvency of the
other party to the maximum extent permitted by law.

11.16 Quitclaim of User’s Easement. From time to time,
Owner may desire to develop portions of the Joint Pacilities
(excluding the New Coast Main) which are not being used by User for
Freight or Intercity Passenger Service., In connection with such
developments, Owner may desire User to release its easement with
respect to specified portions of the Joint Facilities (excluding
the New Coast Main) in order to permit such development. Any such
quitclaim shall be subject to the procedures set forth below and
shall be further subject tc any necessary regulatory approvals or
exemptions:

(a) At any time after the Effective Date, and from time
Lo time thereafter, Owner may reguest User to release a portion of
its railroad easement. User shall release such easement upon the
following terms and conditions:

Each reguest (a "Request®) shall be in writing and
shall contain (i) a legal description of the portion of the Joint
Facilities (excluding the New Coast Main) to be released (the
“Reguested Portion"); (ii) a survey of the Requested Portion
prepared by an engineer licensed by the State of California and
showing the location of all railroad lines within 25 feet of the
Reguested Portion; (iii) a reasonably detailed description of the
improvements to be constructed by Owner on the Requested Portion;
(iv) to the extent available, the latest plans and specifications,
conceptual drawings, renderings or similar graphic material
regarding the proposed development; (v) an estimate of the costs of
the development and the manner in which funds therefor will be
provided; and (vi) the proposed times for commencement and
completion of the development.

(b) Within 60 days after the receipt of the information
requested by Subsection (a) above, User will, except as set forth
in Subsection (c) below, execute and deliver to Owner a quitclaim
deed in form and substance reasonably satisfactory to Owner
releasing the Requested Portion from User’s easement. Such
quitclaim deed shall reserve to User any fiber optic easement
executed pursuant to Section 7.1(a2) of the Sale Agreement.

(c) User shall not be required to execute or deliver
such quitclaim deed if (i) any part of the Requested Portion lies
within 25 feet of any property (A) then used by User for its
Freight or Intercity Passenger Service operations, or (B) for which
User has a reasonable certainty of using for such purposes, as

{ S:ugunsy -1 (Hain13.TRA)
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further described below, or (ii) Owner‘s proposed development will
not be commenced within twelve (12) months of the Reguest. The
provisions of Subsection (¢)(i)(B) hereof shall not apply to
Trackage which has not been used for a continuous five-year period
and is thereby subject to the provisions of Section 2.17.

(d) If within 60 days after receiving a Reguest Usaxr
determines that under Subsection (c) it is not required to execute
and deliver a quitclaim deed for a Reguested Parcel, User shall,
within such period, notify Owner of such fact in writing stating
the reason therefor (a "Refusal Notice"). If User’s reason for
refusing to execute and deliver a gquitclaim deed is based upon the
fact that User has a reasonable certainty that all or a peortion of
the Reqguested Parcel will be used foxr its Freight or Intercity
Passenger Service operations, it shall provide Ownexr with (i) a
reasonably detailed statement of such planned use, (ii) the most
recent plans or specifications, conceptual drawings or other
graphic materials with respect to such planned use, (iii) an
estimate of the cost of constructing any improvements needed for
such planned use, (iv) a statement of the source of funds for such
planned use, and (e) the proposed time for commencement of the
planned use. The provisions of the preceding sentence shall not
apply to Trackage which has not been used for a continuous fzye—
year period and is thexeby subject te the provisions of Section
2.17. Any planned use of the property by User for its Freight or
Intercity Passenger Service  operations will not be considered a
reasonably certain planned use, if it is unlikely that construction
of the improvements therefor will not commence within twelve (12)
months after the Refusal Notice,

(e) Tf Owner disagrees with User’s determipation that it
is not required to deliver a quitclaim deed with respect to any
request, Owner may submit such matter to arbitratien pursuant to
Section 7 hereof within 60 days after receiving a Refusal Notice.

11.17 Counterparts: This Agreement may be executed in any
number of counterparts, each of which shall be and shall be taken
to be an original, and all such counterparts shall togethex
constitute one and the same instrument.

11.18 Usexr’s Separate Property: Trackage and/or other
facilities owned by User that are located on real property-owned’by
User shall not be part of the Designated Freight Trackage, Joint
Facilities, or Exclusive Commute Trackage.

tongyess -l B (e 1a TAA)
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s .

(o wrk
IN WITHESS WHEREQF, &¥n and S??-have executed this Agreement

as of the day and year first written above.

PENINSULA CORRIDOR STUDY
JOINT POWERS BOARD

By:

Name:
Title:

Approved as to Form: Approved as to Form:

_é;fé, L W ot

R ARAIDE foxgizing




.2 415 S41 9376 HANSON, ET AL

IN WITHNESS WHERROF, Owner 'and User have exscuted
Agreement as of the day and year first written above.

PENINSULA CORRIDOR STOUDY SOUTHERN PACIPIC
JOINT POWERS BOARD TRANSPORTATION COMPANY

By: /Hﬂ/l/\ %"‘-‘ By?

this

Name: Hame:
Title: Title:

Approved &g to Form: ( 7, Approved as to Form:
*PE“NM, W’W ,,Mk.,

o

(C\gusty
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EXHIBITS TO THE MAIN LINE TRACKAGE RIGHTS AGREEMENT --

PENINSULA MAIN LINE AND SANTA CLARA/LICK LINE
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‘ | EXHIBIT B

CUSTOMARY ADDITIVES FOR THE YEAR 1980

Percentage

Actual Labor (Straight Time & Overtime)
_ Vacation . . . - e ottt o I 7.60
Paid Holidays . « + =« = = = * = * ° ° °° I O 4.49
Personal Leave Days . - - - = = = ° ° ° 7 P 0.74

Compensation insurance, personal Liability &
Propertynamage..'.................... 8.00

Payroll Taxes » > - E - . * » L d - . - * - '. L d - - » - * - - 34 £ 9 l
Health and Welfare . . - - = = ° ° e e v w v e s . . . 20.66

. 44.13

. Supervision, Administration & Use of Tools

TQTAL - - L4 - - L d L4 - » - » L4 - - - - L3 - » - » - - - - L4 120 * 53

Pl




EXHIBIT C

MATERIALS ADDITIVES FOR THE YEAR 1989

Percentage

Store EXpense . . « « « = * ¢ o * ° 0 00 A 13.00
Foreign Line Freight . . . . « « = = °= °° s e s e e . . 6.00
On-Line Freight . « « « « « ¢ o = =« = ¢ = ° $.0375 / mnet ton miles
Material Handling Expense

* FPederal Highway Administration L 5.00

* All others £ d . L] . L L] 1 4 . L L) 1 4 L) * L] L . L L4 L] L4 . 1 . 0 0

Sales and Use Tax .-« » « =+ ° (as governed by specific city and state)




- EXEIBIT D - EXHIBIT D

. FORMUT2 FOR DETIRMINTING ALLOCATTON OF
TN

Srte = Tl.870 4+ 220%] ¥ %30 <+ .n.»o/mnu + L0585 CZT ¢+ 029 Co2 + 033 J

m.uﬁ.l.....am..aﬂw +n....:w»a+.§w_ -7

S99 600G %50 =3is
o in cases wiare fo-sight spesds azs egeal ¢ ar gTeazazT thzn 30 parsesnt
o passenger Steeds, e Lozizhe and passsngess tzsms nay be cxtiaed &3
shewn below.
53CT » ¥(.570 + 310 N) + X m‘ro + 83701 Cz + 053 €7 + 025 C® + 048 I

Etrey +v3
630 [51.17]

wheres
STCT w Spesd fzoctomdsmass om factss

ﬂ..lwuﬂuwmﬂﬂamﬂuuuou“uuuwnFunuEhn.Svaunuwnwn.wwa

per vezs ..

CF = Preigks sweifis googs gobks (in millicss) per urack mile
per yeis .

. nlullwuuhnumnnnuﬂmm.«vnwuouunloaE.ulzin..aumnuuunnwnhwo
. - m“‘ ‘“u‘

¥ ®» Yozber of tTicks per socte =ile )

V w Spead Ssews: (the lasger of fvelfb: speed or 0.8 times
. Passenges spes=d}

VS = Irzeicht spe=d
VP = Passeagesr spesd
S = 1 Eor welds2 zafl
l.3 goo Solesd =ail

T » A% shown helow

Valoe o ¥

FRA Clugs of Tesmix and X3y soEnsn it =

Troe of Czesation Zize  Line Svizsh

Class 1, 2. 3; Eo=ight enly 1.00 e.56 0.14
ty tu 10 MGT pes mile par year .
Claex 1, 2r prssenger, o . 1.2 B.65 -
Class L. 2, 3); ZEzzight =szg tkan ‘
10 MCT ez =ile per yeal -

= Qlass J; prssenges, OF ' .15 Q.52 -

. Class 3, 5, 65 -ail tsaffic

TSe speed Zzccoss used skall ke govesmed by sie highest avshicrized speed
in the cesiguaveZ area Izr the raspeczive types of service.

Scecizl studies may be zondussed fxem zine zp minme wo vpdats the consTinis
used in tha formula.
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EXHIBIT E
(Page 1 of 11)

EXISTING COMMUTER STATION PLATFORMS WITH CLEARANCES
LESS THAN AAR PLATE H' )

CLEARANCE . HEIGHT ABOVE

MP_LOCATION STATION FROM & (in.) RAIL (in.)

4.1 Paul Ave. 57 1/4 4

5.2 Bayshore 56 1/2 4 1/2

9.3 . §. San Francisco 56 4
11.6 San Bruno 57 1/4 4
13.7 Millbrae 55 1/2 5 1/2
15.2 . Broadway 56 1/4 5 1/2
16.3 Burlingame _ 55 1/4 5 3/4
17.9 San Mateo 5; 1/4 4 1/2
18.9 Hayward Park 56 1/4 4
20.0 Bay Meadows 55 4
20.3 Hillsdale 55 6
21.9 Belmont 54 1/2 3
23.2 San Carlos 55 1/4 6
25.4 : Redwood City 55 3/4 5
27.8 Atherton 56 3/4 4 1/2
28.9 Menlo Park 55 1/4 4 1/2
30.1 Palo Alto 55 3/4 5
31.8 California Avenue 57 7
34.8 Castro 57 4
36.1 Mountain View .57 5
38.8 Sunnyvale 57 ¢ 1/2
40.8 - Lawrence 58 4 1/2

'AAR Plate H attached as page 5 hereto




EXHIBIT E
(Page 2 of 11)

EXISTING COMMUTER STATION PLATFORMS WITH CLEARANCES
LESS THAN AAR PLATE H!

MP LOCATION STATION ;“ch! ?n. } M
44.3 Santa Clara 58 4 1/2

45.7 College Park 58 4 1/2

46.9 San Jose (Track #5)  sg - 8

48.7 Tamien 60 8

1aAR Plate H attached as page 5 hereto




EXHIBIT E

.(Page 3 of 11)

EXISTING STRUCTURES WITH CLEARANCES LESS THAN ARR
PLATE H' AND/OR CALIFORNIA PUBLIC UTILITIES COMMISSION

GENERAL ORDER NO. 26-D?

MP LOCATION DESCRIPTION
1.29 Mariposa St. O.H.
1.29 AT & SF O.H.

1.31 (W. Portal) Tunnel Ho. 1
1.73 22nd St. O.H.
1.90 : 23rd St. O.EH.
1.93 (W. Portal)  Tumnel No. 2.
3.14 Oakdale Ave. O.H.
3.19 (W. Portal)  Tumnel No. 3
4.15 Paul Ave. 0.E.

4.26 (W. Portal) Tunnel No. 4

9.07 Signal Bridge

25.58 . Signal Bridge

26.35 .Signal Bridge

29.68 i Sn Francisquito Crk. Br.
45.63 ) Signal Bridge

45.99 Signal Bridge

46.45 Signal Bridge

47.0 cahill Sta.-Trk. 5 Canopy
47.32 San Carlios St.

MINIMUM
OVERHEAD
CLEARANCE
21 3"
21’ 5°

*

20 6°
21 0"

20" 6°
.

19710"
.

22' 4°
227 1°
21’ 8°
21+ 9*
227 5°
21710"
21’ 8°

15°' B"
22' 2°

* gee attached sheet for tunnel clearance profiles

1see attached sheet

ZGeneral Order No. 26-D is attached hereto as pages 6 thru 1l




" TUHNEL

TUNKEL

. TUNNEL

TUNNEL
o

TUNNEL

FUNNEL

UHNEL

HNEL

TUHNEL CLEARANCE

#1- EAST BOUND

PROFILE

mile height north south
post above rail wall wall
1.31 g’ge" g-g1"
18°86" 4-g2"
21788" X3
#1- WEST BOUND
mile height north south
post above rail mall wall
1.31 888" 711"
18768 4°B5"
21711 L 31
#2- EAST BOUND
nile height north south
post above rail wall wall
1.93 g‘eg" g @s
i8°8s" 486"
21°864" x1
#2- WEST BOUND -
mile height north sauth
post above rail wall wall
1.93 g ag" g-es"
18°84" §°87*
219" x1
H3- EAST BOUND
aile height north south
post above rail wall wall
3.19 ‘@’ea" . 8-ap*
18°g&" - 487"
21°82* %1
#3— HEST BOUND
aile height north south
post above rail wall wall
3.19 e-‘ag" g-aq"
ig'gs* 4°85"
21°049" X1
#4—~ EAST BOUND
mile height north south
post above rail wall wall
q.26 8°a8 7°88°
18°86" 3°83"
*21rasL x1
#4- WEST BOUND ‘
mile height north south
post above rail wall wall
4.256 8 6a* 7°846"
ig‘aé" 3’1"
21°81* x1
- REPRESENTS MAXINUM HEIGHT OF TUNNEL FROM CEHYET 1IN 7T TRACK

EXHIBIT E

{Page 4 of 11)




EXHIBIT E
A‘SSOCIAIIOR OF MCAK RAYLROADS (£AR)- (Page 5 of 11)

. PLAIE B %
mxnoum.:-:—sw::coqus -

©  FOR LIMITED INTERCHANGE SERVICE

Standaxd
S-205¢-91
Adopted, 1991

- 10°8" —=
. ] 10°0™ < .
— °"-‘1
/ ’-..-- . . }
\ J

LIGHT CAR CONDITIONS

i

LAY € CONSTRCIS) TO AN EGFOE VIOTH
10°~-8~ A0 TC THE CHER LIVITS O THIS DOli-
SHEN TRUCK CEMTESS OO MOT EXCETD 45°-3°
AO WEN, YITH TRIX CENIERS OF 45°-3", TeE
SANOGIT AT EM05 O° CAR DOES #OT ne
SINOQUT AT CENTER O AR ON A §3° CLRVE: A CAR
TO THESE DIOSIONS 1S IRFIKD AS THE BAST CARL

S-EN TREX CONTERS £XIS=T 48°-3~, CAR WIOTH -
me«xxmmmsm "

mﬂmmmmm'rxr -
!EW‘E'R;HG?QQSO'WNA u-c:svemmr__ 3
THE CENTER O TRADX

@
'g«

4

umumﬂmmvmmm
AT CENTER O CAR, &7 SO ON PLATE C-f.
MAXIUA CAR YIOTH AT LICATIONS CTFER THAN
CENTER " CAR AFC B-Owi Ot
rmmmmu'm@ -
CAR, Amoneszoso'mmute:sna IKTER~
oo “'QE 5 TO FLAITTORS HFEIGHT

kg

142"
~14,'8"
|5 ' sn ”-;

o ©FTY CAR. FEIEHT O PATL CAR
xss:rloom_!slr. -
c%\-‘zrd Lom mv 760:.5.

c-aura; ucsin
FHO-EVER oy o rsuxrren
LCn COTRALLED mém OGS WH-ERE SPECIAL
AGREEMENT MAS DEEN CETVESN PaAG~
TICIPATING MAILROACS TO SO HAMZE.

=
I~

@ 92" _
* : +ITE.

[t} FCXTRICICD TO FGA0S G4 F1IOe wdod
' 0 0 wTCIFIC OLArsrCL tad O CCTAL XD
TOd TV 4w CEDs LK,

10°8”
T . 2-3/4~ ABOVE TOP OF RAIL 1S ABSOLUTE MINIMUM

*ER ANY AND ALL CONDITIONS 7 t ADITA™ AoeD s TTAN
O MAINTErANT




EXHIBITE

(Page 6 of 11)

(conenan Onokn
No, 28.D° ' b
. {Buparseding Qeneral Order No, 20.0)

Public Utilitiés Commission of the State
of California

RUGULATIONS GOVRRNING OLBARANODS ON RAILIOADS AND STREET
RAILROADS WITH REFPRENOE TO SIDE AND OVERHEAD STRUC-
TURNY, PARALLUL TRAOES, CROSSINGS OF PUBLIO ROADS, RICH:
WAXS AND ATRERTS.

R Adopted January 10, 1048, Effective Febzuary 1, 1048

It Is Héreby Ordered by the'Public Utilities Commisslon of the
Stato of Oalifornia’ that the minimum elenrance requirements for roil-
roads- sind strost’ rallroads herdinafter prescribed shall hereafler Lo

_obsarved .in. thls state in all construction or reconstruction of tracks

or structures adjacent to tracks,

It Is. Hereby Further Ordered that no railroad or street railroad
corporation shall operatc any cars, trains, motors, cngines, or other
rolling equipment over its own or other tracks, except as bereinafter
provided, on which overhead or slde clearances, or clearances between
tracks, are less than the minimum hereln prescribed, if such tracks or
structures adjacent to such tracks are constructed or reconstructed sub-
sequent to the effective date hereof,

DEFINITIONS ’

8sotlon 1

For tho purposcs of theso regulntions dofinitions as hereinafier
presoribed will govern,

1. 1 Height of a Freipht Cor s the distance between the top of rail
and the top of the running board,

»

1. 2 Sidsof a Freight Car is that part or appurtenance of a car at the
maximum distance measured at right angles from the center
Jine of the car.

1. 3 Width of o Preipht Car is twice the distance from the center line
to the side of o car as defined berein,

1. 4 Overhead Clearance ia the vertical distance from the level of

the top of the highest rail to a structure or obstruetion above.

1. 6 Sido Clearancs is the ghortest distance from the center line of
track to a struetur‘bstruction at the side of track.
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vt BAVLE BALHUADS AND STREET RAILROADS: . ;*°
TRANSPORTING FREIGHT CARS

Section 2=~Overhend Blunpon .

The minimum overhead clearance above railroad and street rail-
road tracks, which are used or proposed to be used for trans-
porting freight cars, shall be twenty-two (22) feet six (8) inches.
Structures coustrueted prior to the effective date of this order

may he maintained nt such clearances as was lawful at the time

of construclion,

The overhuud clearance above top of rail of such tracks located

inxide of buillings nmy be reduced to cightecn (18) feet, pro-
vithd thint 1his elearance shall apply only to tracks terminaling
within tha buikding, and further provided, that when an over.
el glearance of less than twenty-two (22) feot exists on tracks
inside sueh huilding, all cars, trains, motors, engines or other
eystipment shall be brought to a stop before entering such build-
iny, the conditions provided to require such atop to be approved
by the Commission. .

Unless otherwisc provided hercin, overhead clearances author-
izenl in this section are applicabls only to tracks on which freight
vaes having o height not exceeding fiftean (16) feot six (6)
inches are Leansporied, Freight enrs of a height exceeding fifteen
(13" feet four (4) inches, but not greater than fifteen (16) foot
six (6) inches shall be permanently marked, stenciled, or plac.
wrded ns heveinafter requived, and such markings maintained
in a legible condition reading as follows:
*This Car
Exerss lhmone,”

The markings required in this subsection shall be made perma-
nent on owied envs ng soon as practicable with a 3 stripe out-
lining an aren not less than seven (7) inches by ten (10) inches,
such stripes and letlering to be of a color contrasting with the
v hady color, All snch required markings ‘and placarding shall
be phiced on the side ndjacent to the ladder or hand-holda near
the flwer line of Lhe ear at ench of the four corners,

Freight cors not cxceeding n height of fifteen (16) feet six
(6) inches may be transported without compliance with the
reynirements of subscetion 2.3 of this order provided that the
tracks over which such operations are conducted exhibit through-
oul the eoule un overhend elearanee of Lwenty-two (22) foel six
(6} inches as-required in subsection 2.1 of this order. .

-y
——

2.6

3.1

3.2

3.3
34
3.6

3.8

-

8.7

a.. 8

3.9

If freight cars of a height grenter than fifteen (15) feet six {6)
Inchea are transported or proposed to be transported, minimum
overhead clearances shall be increased by an amount not less
than such additional height.

Bestlon 8~=Bide Clenrances
Minimum side clearances from center line of tangent standard

. gauge railroad and street railrond tracks, which are used or

proposed to be used for transporting freight cars, except.as
hereinafter prescribed, shall be as shown below.
Minimum

Deacription 8ide Clearance
Al structurea and obstructions above the top of the rail
except those hereinafter specifically mentioned..____ wmn B 6%

Novk: Poats, plpes, warning signe and slmilur ol
rh
should, where practienble, have u side clenrance of ten {10; h:c:f lona

Platforma eight (8) inches or less above top of rail.... 4/8”
Platforms four (4) feet or less above top of enil___...__ 76"

Platforms four (4) feet six (6) inches or less above top of
rail when used prineipally for loading or unloading refrig-
8rator COMS meve oo 0 80"

-

Platforms praviously constructed at clearance not less
than seven (7) feet three (3) inches may be extended at
such clearance unless such extension is in conneetion with
the reconstruction of the original platform.

Note: Combloxtions of platforms wnder subscetl X

85 will not be permitied. Combinations of plnttor:\u Dunu.d?r‘:‘:sg

sectlon 3.3 with either of thosy under subsections 3.4 or 3.5 Iy per-

mitted provided that the platform under subscction 3.3 prosenta

?m‘:i::‘ ‘lrtg‘t‘ag:ntl::nh: p:(lntt xc&t tm»lt!u 1}mn four (4) fect elghi (B)
o of track to the

with whichr 15 sr Mua of e fince or wall of the platforn

Poles supporting trolley contact conductors supplying
motive power to track affected, if of bracket construction,
on either single or double main trackamme oo _____ 83"

Notr: In ordur to bring awltch stand targets Into elenr vislon
whare pule Hnes sre or hnve heen constracted nt logal clearance on
sallronds operatad Ly overhend trolley confuet the clearancs ns
i‘np l::d to swiich stonds mny be reduced to seven (7) foot wix (0)

chen,

Bwiteh boxes, awiteh-opernting mcehanisms and acces-
gories necessary for the control and operation of gignals
and interlockers projecting four (4) inches or less above

the top of rail....... cmemmreasnn—— —————— cammemn—- 3o’

Signals and switch standa three (3) feet or less above top
of rail and located between tracks where not practicable to
provide clearances othorwise preseribed in this order...__ 60"

‘s—88331
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Mintmum

— b —

shall have a minimum side elearanice one (1) fool grenter than

Dascription fide Olearancs N i o cl N ired I I
. ¢ the minlmum side clearance othierwise required for tnngent track.
0 So}::?:::‘ :::adng :;:ﬁl::::lng track affected, tunnels, water 8’0" Whare the Commisalon has determined that space is limited, the
- o minimum side clearances for structures adjacent to iracks of nol
+ 2,13 The clearances for (a) through bridges supporting track ‘over twelve (12) degree curvature may be the same as for tangent
affected, (b) water barrel platforms and refuge platforms track, but where track curvature exceeds twelve (12) degrees,
on - bridges and trestles not provided with walkways, (o) one-half (§) inch for each degree of the enrve shull he adided 1o
lialllm‘ﬂiis.( ( C)l)b\l\'atel' ibtll‘!‘lelﬂ.((e)) watler 00111!:;"5. (c? (Oi)l the minimum side clearance required for tangent truck.
columns, (g) block signals, (h) cattle guards, and (i . .
stock chutes, when all or portions thereof are four (4) feet 8.17 The center line of any track constructed in aud along n pt:bho:
or less nbove top of rall, may be decreased to the extent street shall be at least ten (10) feet from tho properiy qu: of
deflucd by . line extending diagonally upward from a sald street, or if the street has a lawfully establ:shgd enrb Jine,
' point level with top of rail and ive (5) feet distant later- such treck shall be at lenst ten {]0) feet from such line.
ally from center lino of track to n point four (4) feot 3.18 When tracks ars operated exclusively fov hopging purposes, b
nhove top of rail and cight (8) feet distunt laterally rollways which sorve them muy be erecled al lexs thun the nrini-
from center lue of track; provided, however, that the mum side clearances herein preacribed,
minimum- clearance for handraila and water barrels on . . . ) .
bridges with walkways shall be seven (7) feet nine (9) 8.1 Minimum side clearances nuthorized in this §cehon are applieabie
inches, and, provided further, the minimum clearance for to tracks on which freight cars having & width not greater than
fences of enttle guards shall be six (6) feet nine (9) inches, ten (10) feet ten (10) inchea aro transported. JFreight ears of o
Nom:: Unless previously approved by the Commission, the width exceeding ten (10) feel ten (10) inches but not weeater
clenpuncen authorized In subscction 3.31 of this order, excopt ne pro- than eleven (11) feet one (1) inch nny he trnnsporh\l] fora ;N‘l’iml
vided for handralls and water borrels, are not permitted on through - .
l:ridgca‘ \:'lusq:ck:‘he f\\;c;:khotl t{l‘tsnmgta o;kynr;lmen rem‘alrn ;hf;“;; to ::3 of not more than one (3) year after the effeeiive date (‘ﬂ' this arder,
::f::::u:nl.l:ml ;:ra l: ti:eiserl“;r‘n?::cn”;t a;l(:l?l?‘n ::r:lcee:ul:\ tfvlrch- provided they shall be permmtc'ntlx mm‘!:ed, “an"ed' ur,lfm'
fog lewdl, carded, and such markings maintained in o legible condition
212 The side elearanees specified herein shall not apply to mail reading Vi
eranes during such tiwes as the arms of such mall cranes . This Car "
sre supporting a mail sack for delivery, provided that the . E.\"csss Wiorn.!
top arm s not then !'xigher than ten (10) feet °il‘~'".t (8,) All such required markings and placurding shall be placed on the
inches above top of rail and nelther arm extends within aix side adjacent to the ladder or handholds near the finoy Hue of the
(6) feet five (6) inches from the centor line of track. car at ench of the four corners,
313 Icing Pintforms and Snupports. e evem e eeeeee e 78" 3.20 Except as provided in subsection 3,00 of this order, if freight
3.14 Operations over porlions of track adjacent to icing platforms cars of a width greater than ten (10) feet ten (10) inches are
heretofore constructed with a side clearance of less than seven transported or proposed to be transported, minimum side clear-
(7) fect cight (8) inchea shall be restricted to tho movement or ances shall be increased by an amount cqual te one-hnlf snch
switching of trains containing refrigerator cars to be iced, and additionsl width, and the distanco botween parallel tracks ns
tho nceessary use of such tracks for the unlonding of supplies provided in subsection 5.4 of this order shall be incrensed by the
required Tor the operatlon of the feing dock. amount of such additional width,
3.15 DProposed cxtension of existing icing platforma at less than seven Beotion 4—Overhead and Slde Clesrances

(7) feet eight (8) inches shall be referred to the Commission for

" Minimum overhead and side clearances as preseribed in Sections 2

approval before proceeding with such project.

3.16  All minimum side clearances prescribed in this section ara for
. tangent track, In general, all structures adjacent to cury.

and 3 of this ordsr may be decreased to the extent defined by the half
circumference of a circlo having a radiua of cight (8) ix (6) inches
b and tangent to a horizontal line twenty-two (22) fept of io-tog gl
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top of rail at a point dircctly over the center line of track; provided, how-
ever, that for tunnels and through bridges such radins may bo eight (8)
feet, and provided further, that subsections 2.3 and 3.19 of this order
shall apply hercto.

’

6.1

b 4

o
4]

o
| -]

Section 5~«Clearancs Belwean Parallel Tracke

The minimum distance between the eentor lines of parallel stand-
ard gaugo tracks shall bo fourteen (14) feel exeept as horeinafter
provided,

"The centor line of any standard gauge track, cxcept a main track
or a passing track, parallel and adjacent to & main track or a

“pussing track, shall be at least fifteen (15) feet from the center

ling of such main traek or passing track; provided, however, that
where o passing track is adjacent to and at least fifteen (16) feet
distant from the main track, any other track may be constructed
adjacent to sueh passing track with clearance preseribed in sub-
section 5.1 of this order, ¢

The center line of any standard gauge ladder track, constructed
parallel to any other adjacent track, shall have a clearance of not

_ less than twenty (20) feet from the center line of such other track,

The minimum distance between the center lines of parallel team,
house aml industry tracks shall be thirteen (18) fect.

Main, siding and yard tracks constructed prior to the effective
date of this order with distance of not less than thirteen (18) feot
between teack centers may-be extended without increasing such
dislances,

Sectlon 0—Other Conditlons and Obstructions Adjacent 1o Tracks

-No merchandise, material or other articles shall ba placed or per-
mitted to remain either on the ground or on platforms adjacent
to any track at a distance less than eight (8) feet six (6) inches
from the center line of traek.

A suitable line or other marker should be maintained at a distance
of eight (8) feet six (6) inches from the center line of track, on
oll platforms, excluding passenger platforms, to indicate the
space along cdge of the platform which must be kept clear of mer-
chandlse, inaterial or other articles.

Section 7—Lading on Open Top Care

No movements shall be made of open top cars containing lading
extending in excess of ifteen (15) feet six (6) inches in } t
above top of rail or extending laterally in oxcesa of five (b

7.2

7.8

7'5

7. 6,

7.1

7. 8

T —

flva (5) Inches from center line of car, except ns hereinnfier
preseribed,

The operation of cars, the lading of which extends lateraliy in
excess of five (5) feet five (5) inches from center line of enr, shall
bo restricted to lnding the slze or dimensions of whivh caunod he
reduced.

All open top cara with lading extending Interally in excess of five
() fect five (B) inches from conter line of car or in exvess of
fiftecn (15) feet six (6) inehes in helght above top of rail. shall
be placarded on the load itself in a conspienous place when prae-
ticable, and the car shall be marked, stenciled, or placarded at
locations specified in subsection 3.19 of this order.

On any train, the consist of which includes cars londed as
described in subsection 7.3 of this order, such cars shall be hincked
together in one place In the train and if its length permits, they
shall be trained at least five (6) cars distant from both the eaboose
and the engine,

A train order shall be delivered to every traln containing any
car the lading on which extends laterally in excess of five (8) feet
flve and one-half (53) inches from center Hne of ear or in excess
of fifteen (15) feet six (6) inches in height above Lop of rail,
informing the craw of the train that the train includes such car
or cars, stating the total number thereof, and advising thal no
member of the train erew Iz required to ride on any such ears,

A train order shall be delivered to every tynin the operation of
which may be affected by the presence or movement of a train
containing such wide loads, described in subsection 7.5 of this
order, informing the erew of the irain of that fnct.

Yard supervisors shall be given notifleations suflicienily in
advance of the arrival of ears, the lading on which extends later.
ally in excess of flve (§) feet five and one-half (5)) inches from
center line of car, to enable them to take necessary precuntions
to safeguard employees in yard.

Cars on which the lading exceeds fifteen -(15) feet six (6) inches

in height above top of rail, if otherwise in complinnes with these .

roquirements as to width of lading, and the nnture of which pre-
cludes the probability of employees getting on top of or passing
over them, are exempt from the conditions of this scetion with the
exception of subssction 7.4 of this order. .
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8.1

9.1

9.2

|

9. 4

— —

ARROW GAUGE RAILROADS TRANSPORTING FREIGHT CARS
Sectlon 8—Overhead and 8lde Clearances

For the operation of equipment on narrow gauge tracks, the mini-
mum overhead clearance shall provide a distance above the top
of the highest car operated not less than that provided in thias
order for cars fifteen (16) feet six (6) inches in height operated
on standard gauge tracka; the side cleorances and distances
between center lines of tracks shall provide a distance from the
sides of, or between the widest cors operated, not less than those
distances hercin provided for cars ten (10) feet ten (10) inches
in width operated on standard gauge tracks,

All other &quircmcnts of this order where npplicnblt; shall bo
observed by narrow gauge railroads.

RAILROADS AND STREET RAILROADS NOT TRANSPORTING
FREIGHT CARS

Section 9—Ovarhead and Bide Clerances
The minimum overhead clearance above railroad and street rail

road tracks which are not used or proposed to be used for trans.

porting freight cars shall be fourteen (14) feet.

Minimum side clearances of railroad and street railroad tracks
which are not used or proposed to be used for transporting freight
cars shall be thirty (30) inches from the side of the widest equip-
ment operated, except that for poles supporting trolley contact
conductors between main line double tracks such distance may be
decrensed Lo twenty-four (24) inches,

Minimum overhend and side clearances a8 prescribed in this sce-
tion may be decreased to the extent defined by a line extending
diagonally downward from a point fourtcen (14) feot nbove the
top of rail and four (4) feet distant laterally from the center
line of track to a point eight (8) fect above the top of rail and
distant lnterally thirty (30) inches from tho gida of tho widest
equipment operated,

Minimum side clearances ns presoribed in this seotion may be
decrensed in bridges, tunnels or subways to the oxtent defined
by a line cxtending diagonally upward from a point level with
the top of rail and five (6) feet distant laterally from the center
line of track to n point four (4) feet above the top of rail and
distant laterally thirly (30) inches from the side of the widest

cquipment operated.

—_— —

Geotlon 10-fclonrlnoo Between Parallel Tangent Tracks

The minimum distance between the center lines of paral
tangent tracks shall be not less than the width of the widest e
operated plus twenty-four (24) inches.

Beotlon 11—~Exceptions

11, 1 Minimum clearances prescribed in Sections 9 and 10 of this onl
. may be reduced along passenger platforms subjeet to approy
by the Commission.

11. 2 Minimum clearances preseribed in Scetions 9 and 10 of this ord
may be reduced for trackage loeated in subways and tuunels
compartments thereof, which are used cxelusively for railrea
passenger traffic; provided that the passenger cquipment ope
ll:ted t(lllereon ghall have all windows and other openings effectivel

arred.

PUBLIC ROADS, HIGHWAYS, AND 8STREETS CROSSING UNDER OR
OVER RAILROADS AND STREET RAILROADS

Beotlon 12—Public Roads, Highways, and Streste Croasing Under Tracks

12. 1 'Whera a railvoad or street railrond erosses above any public road
highway, or street, o minimum overhead clenrance of fourtees
(14) fect shall be provided above the surface of such road, high
way or street,

12, 2 Where a railroad or strect rajlroad evosses above any publie road

highway, or street on a single supporting spun, a minimum widii
,  of twenty-four (24) feot shall be provided for the opening for
such public road, highway or street. Where two or more suppor!-
ing spuns are used ovor the public roml, highway or stredd, o
minimum width of twelve (12) feet shinll be provided for cnch
opening,

12. 3 When tho public road, highway or strect is ocenpied by one ov

more tracks, minimmn clearance dimensions shall be determined
by this Commission for the case under consideration.

Bactlon 13—Publlc Roads, Highways, and Streste Crossing Over Tracks

13. 1 Where a public road, highway, or street crosses above any rail-
road or street railrond track used or proposed to be used for
* transporting freight carg, the minimum clearances prescribed

in this order for such tracks must be observed.

. 13. 2 'Where a publie r'ond, highway, or street crosses over & railroad

or street railroad track which is not used o osed to be used
for transporting freight cars, minimum cle r ne prese ™l
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16. 1

16, 2

16. 3

1 Ll orucr Wust be provided, except that 8 minimum overhead
clearance of nineteen (19) feet above top of rail ahall be provided
unless otherwise ordered by the Commission,

QENERAL REQUIREMENTS
Saotlon 14-~Elsctrical Conatruction

Al clearances of dlactrical construetion over, sbove, adjacent
to, along or across railroads and street rallronds shall conform
to the requirements speciflied in Qeneral Order No. 95, or auch
other and further general orders covering similar requirements
as may be currently effective.

. Buction 15~Lesser Cloarances Lawfuily Created Prior to the

Ettsotive Date of This Order

Where the overhead or sido cleatances between a track and
any building, structure or facillty are less than the minimum
preseribed in this order, but were lawfully oreated prior to the
cftective date thereof, the minimum clearances preseribed herein
shall be provided whenever the building, structure or facility is
relocated or reconstructed; however, tho Commission will con-
sider specifle requests for the future continuance of heretofore
lawful clearances nt such reconstructed bullding, structure orv
facility when application therofer has been made ns provided
in subscction 16.2 of this order.

Bectlon 16=Exomptions

Nothing herein shall bo construed as preventing the movement
of material over tracks when such material is necessary in the
construction or maintenance of such tracks, por In the movement
of special work equipment nsed in the construstion, maintonanco
or operation of the rallroad, provided such movements shall bo
carried on under such conditions na are necessary to provide for
the safety of all concerned. :

1f in uny particular cnse, exemption from any of the requirements
herein is deemed necessary by the carrier concorned, the Com-
mission will conaider the application of such carrler for such
exemption when accompanied by a full statement of the condi.
tions existing and the reason why such exemption is asked, Any
exemption so granted will be limited to the particular case cov-
ered by the application.

The Commission reserves the right to modify any of the provi-
sions of these regulntions in specific cnses when, In the Commis-

glon’s opinion, public safety, convenience or necessity would be
served by so doing.

Beotlon 17—Prior Orders, Dsclelons, snd Exemptions *

This order supersedes all regulations governing clearances
between tracks of railronds or strect ruilronds andd straetures or
obstructions adjucent to such tracks lierelofure prmm:lgnml
under General Order No, 26, General Order No. 26-A, bcne‘rnl
Order No. 26-B, General Order No. 26-C, and Degisions Nos.
36007 and 99472 in Case Nu. 2290, provitled however, thut uny
sxemption or deviation heretofore granted and now in force und

" effect shall not be affected by this order and shall remain In

forco and offect until the further order of this Commission.
This order shall be effective February 1, 1948,
Approved and dated ot San Franeisco, Californin, this 19th
day of January, 1948,
PUBLIC UTILITIES COMMISSION

OF THE STATE OF CALIFORNIA
R. J. Padarion, Secrotary




WESTERN
~ REGION
TIMETABLE

EFFECTIVE SATURDAY, NOVEMBER 24, 1990
: AT 12:01 AM.

E.A.MOORE
Vice President ~ Operations
L.L. PHIFPS
General Manager

M.L.WELES  G.R.FETTY
Ass’t General Managers

E.L.HORD
Asst Vice President - Tronsporiation Services
A.C.FOX
- Superintendent - Transportation
Superintendents
G.A. GREBLO R.A.BAKER

Oregon Division Tehachapi Division
W. M. KESSINGER L.J.JENEKINS JR.
. Shkasig Division Los Angeles Division

M. L.IRYINE R.N.PETERSON
Sacrumento Division West Colion Division

H.C. BALLANCE H.L.McDOWELL
Swckton Division Tucson Division

H.R. KAVENY J. H. HIGHT
Western Division El Paso Division
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COAST DISTRICT
MAXIMUM AUTHORIZED SPEED FOR TRAINS

31 vesrrnnsmoss DO
3iand 110 ....... .re. 80
2450 26.4 sersnrsvnn- 45
40w 459 ..0ccne.n. 60
459and 473 .e.ceneneen 10
473 and 47.5 conssmssane BOSend €04 ..0nvvvnnns a5
475800 421 ccuvrireras 35 z .5 o

43.1 srct 533( 85.7)ve-.. S0
ing Switch .

S80and 1000 ....uvuenns 45
10008 1004 ........... 25

NRassssgrananerrreganan Y (8|3

SANFRARCISCO and WATSONVILLE JCT 49
Ezceptions: m
{San Francisco 10 San Joss)
1Band 3.1 covvevnennn 25
3iamd T5 45
7TS5ed 49
8.7 argt
10.7 andt as
11.4and 25
15.0and
17.1 a0t 25
18.3and 45
223an0
f6.2ard 35
29.0sn0 25
33.0and 40
44.0 s 15
44.4 arxd 20
35
51.3amd 15
578end 30
[{ 45
EQ.Sandd 20
B0.5and 40
81.7 ?nd 82.
Logan o
g30ang 936 49
Gand 8957 49
.7 aod 439
9B8.0snxt 100.0 £5
$00.0andt 160.4 .. 25
1004anc100.7 .. ... ... 15 15

* Rule 10{E). Spesd may be increased when lead engine
passes MP location.
“Key" trains must not exceed 30 MPH between the following
NMePosuoaﬂwms
Camadero MP 83.2 and San Francisco MP 0.0
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COAST DISTRICT
WESTWARD §, STATIONS I EASTWARD
e CoastLine po
13200 wx;szommm 07‘1%5; 100.4
13175 LOGAN ool 832
13185 coa&mt. jApg 1 854
13138 CARNADERO pri 832
13135 D | 80y
az T
13126 c| 770
10.7 A
13114 | 8125 B 663
az s
13110 o ?}5 £3.1
13085 3 2
UP CROSSING ajcre] 49
13025 SAN JosE ar 459
13020 COLLEQE PARK MO 457
13000 BAN JOSE YARD o 452
12982 SANTA CLARA MQ 443
12978 uwﬁm 408
12974 SUNNYVALE 3838
12910 MOUNTAIN VIEW 36.1
12068 casTRO 34.8
12962 CAUIFORNIA AVE a1e .
12058 PALDALTO Al 300
12954 MENLO PARK B | 289
12950 ATHERTON s ! 2rs
12895 REDWOOD JCT 262
12890 REDWOOD CITY D | 254
12884 | M2105 | BANCARLOS T 232
12882 BELMONT 219
12878 HLLSDALE 203
12870 HAYWARD PARK 189
12866 SANMATEO 179
12854 BURLINGAME 16.3
12850 BROADWAY 15.2
12840 | M1825 | MILLBRAE 137
12824 SAN BRUNO nse
12800 50 SAN FRANCISCO 93
12790 BUTLER ROAD 8.6
12780 BAYSHORE M 52
12175 PALL AVE 41
mf':mm ) 19
12710 SAH FRANCISCO MOT 0.0
{96.5)




SOUTHERN PACIFICLINES EXHIBIT F
. {(Page 4 of 7)

July 26, 1991

COAST DISTRICT
General Order No. 6

ITEM 1., CANCELLATION OF GENERAL ORDERS 1 THROUGH 5:
General Orders 1 through 5 are cancelled. (Applicable contents

of those General Orders are included in this General Order.)

ITEM 2. DELETION TO TIMETABLE, PAGE 57:
Delete the letters QY following San Luis Obispo in the

station column.

ITEM 3. REVISION TO TIMETABLE, PAGE 60:
Revise MAXIMUM AUTHORIZED SPEED FOR TRAINS, Coast Line that part
reading:

Westward - Psgr Frt
B Y L o 33
. ' To read: ‘
63‘0 and 56'0.‘.-...‘..-......70 60

ITEM 4. ADDITION TO TIMETABLE, PAGE 64:
Following is added:

RULE 82(A). Magnolia Tower: Switching movement from 50 and 70 leads
that have entered interlocking limits on restricting aspect may
make reverse and forward movements within interlocking limits
without further authority from interlocking operator.

ITEM 5. REVISION TO TIMETABLE, PAGE 64:
Revise RULE 93 Location of Yard Limits that part reading:

" — v 0 . T

To read:

34.2 Warm SpringsS......ccccrvseeveeesass.38.1

ITEM 6. REVISION TO TIMETABLE, PAGE 66:
Revise RULE 109(C) Trackside Detectors that part reading:

"

. To read:

139.6 El, E2
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General Order Ko. 6

ITEM 7. REVISION TO TIMETABLE, PAGE 66:
Revise RULE 241 San Jose to read:

Between the hours of 6:15 AM and 10:15 PM daily when signals
463, 463.5, 464, 465, 466 or 467 display red aspect, trains and
engines must not pass signal until proceed signal is received
from switchman at the Alemeda.

ITEM 8. DELETION TO TIMETABLE, PAGE 66:
Delete from RULE 251 that portion of the first paragraph reading

"LICK and Coyote".

ITEM 9. REVISION TO TIMETARLE PAGE 66:

Revise RULE 251 Definition. Cal Trans Commute Fleet Operations

part (2) to read:
(2) Applies Monday through Friday except holidays on the
eastward main track during 2 time peritd commencing 15 minutes
before Train No.52 is due to leave the last preceding station
where time is shown and ending with the arrival of Ro.72 at that

station.

ITEM 10. ADDITION TO TIMETABLE, PAGE 69:
Following is added:

RULE 312(4) Coyote: When non-controlled absolute signal displays
Stop indication, crew member must operate push button located near
signal on eastward main track to clear signal. Push button has a §

ginute 40 second delay. If signal fails to clear, comply with Rule
17.

ITEM 11. ADDITION TO TIMETABLE, PAGE 69:
Add to RULE 314(A) the following:

Eastward Protection Westward
BO9B..... ceereas e s e Slide Detector MP 90.4......0.....925

ITEM 12. REVISTION TO TIMETABLE PAGE 70:
Revise RULE 480 that portion under Milpitas Line reading:

5 ol N
‘4-9»'?4. ----------- o

To read:




EXHIBIT F
(Page 6 of 7)

COAST DISTRICT {Cont.)
General Order No. 6

ITEM 13. ADDITION TO TIMETABLE, PAGE 70:
Add the following to RULE 480:

WEST MP BLOCK NAME EAST MP
Coast Line

Eastward Track
sl.é-'.-.l"..c..'.'ll'l.lmckl.l;th"lt...ol‘...’SBOl

Westward Track
S5lid.iitierennsesssnsssanslOyote...... B -3 i §

ITEM 14. REVISTON TO TIMETABLE, PAGE 70:
Revise RULE 650 San Jose to read:

San Jose: Between the hours of 6:15 AM and 10:15 PM daily, when
Signal 464 or lower unit of Signal 466 displays yellow aspect,
movement into Track No. 1, 2, 3, or ¢4 must not be made until
proceed signal is received from switchman at the Alameda.

Between the hours of 6:15 AM and 10:15 PM daily, starting
indicators for westward trains on station Track Nos. 1, ‘2, 3 are
controlled by switchman at the Alameda, and when displaying red
aspect must not be passed unless proceed signal is received from
switchman. When indicator displays yellow aspect, it permits
movement to Signal 465.

ITEM 15. REVISION TO TIMETABLE, PAGE 70:
Reference to AIR BRAKE RULE 933, RULE 966 and RULE 967 are

revised to read RULE 919, RULE 928 and RULE 947 respectively.

L. L. PHIPPS
General Manager

Posted by:
Date:

Time:

Mos s A




. EXHIBIT F

(Page 7 of 7)

TRACK BULLETIN 5916 IM EFFECT BETHWEEH SD AND HA DEC €S 19791
DO HOT:- EXCEED SPEED INDICATED BELOW BETHEEN
SAN JOSE AHD SALINAS
AT THE FOLLOWING LOCATIQNS
TRAIN | MPH | RESTRICTION LIMIT
81 .ALL | 16 | HP 47.6 TO MP 4%.1
YELLOW FLAG AT MP 47.5 FOR EASTWARD TRAINS
YELLOW FLAG AT MP 50.9 FOR WESTHWARD TRAINS
82 ALL | 36 | NP 106.5 TO MP 106.7
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REHABILITATE FREIGHT MAIN
SANTA CLARA TO JULIEN STREET

NEW CONSTRUCTION
REHABILITATE
SIGNAL

GRAND TOTAL

¥

$360,0589
- $1,050,705

$569, 3€9

$1,980,133
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BESCRIPTION

Pege © <5 7

SIHABILITATION OF THE FRIIGHT MAIN
SANTA CLARA 10 JULIEX ST.

UNIT QUANTITY  LABOR MATERIAL  OTHER  A-(ASH JCTAL ZIX

NEW CONSTRUCTION RELAY

CORSTRUCT TRACK

CRISSIIES TX3X8

INSTALL RAIL

NEX RAIL - 3PT

FIELD YELLS

SURFASE & INSTALL BALLAST
BALLAST

INSTALL CTK

MEW 122-126# TIE PLATES 1¥°
KEX ANTI CREEPZRS 5.5/8°
HEW TRACK SPIKES

TOTAL 42w CONSTRUSTION RELAY

T 137¢ £183 0 2334 871 833
AL 3 ¢ 23251 ] ¢ 20251
TF 121 e 0 1834 3 5130
NT §1.68 0 ki Py 0 b 83
EA 8 LLH 52 452 151 1833
TF 1310 2817 ¢ 1487 483 4344
NT 1521 ¢ 7985 o0 t i H
TF 1370 2151 ] 1120 1 kY
EA H 1 ¢ £33 ¢ ¢ £33
EA an 0 akH 0 9 3338
EA 348 ¢ 1383 ] ] 1383

15371 158 - Ties 2383 3431
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CISCRIPTION

pege S og' /2

REHAZLLITATION 0F THZ s22ISHT MAIN

SANTA CUARS TC JULIEK ST,

UNIT QUMNTITY  LAB0R MaTssmAL COTHER K-JASH  TCTAL ZIN

§21
§21
§21

_HE¥ CONSTRUCTION TURNGUTS

NEY RAIL - SPT - TURNCUTS

SYITCH TIES #15

SKITCH TIES #14

SKITCE TIES #10

SHITCH TIES #9

BALLAST

FIELD WELDS

KEW 1353 SHITCH INS 24’

KEW 38¢ SWITCE R-INS 15-§'

REX SWITCH STANC ¥iTH RODS

HEN 128# FROSS WITH PLATES BB #16
KEW 138% FROGS WITH PLATES RB #14
NEW 1363 FROGS WITH PLATES RE #10
KEY 138% FROGS WITH PLATES SC #9
NEW 1363 QUARD RAIL 15°

KEW 1282 SKITCH POINT PROTECTORS .
KE¥ 112-136# TRACK BOLTS

HEK 132-136% TIE PLATES 14"

HEX ANTI CREEPERS 5.3/6°

HEX TRACK SPIKES

INSTALL RAIL ON T.0. #16

INSTALL RAIL ON 7.0, 814

INSTALL RAIL ON T.0. #10

INSTALL RAIL ON 1.0, &9

INSTALL SWITCH TIES #15 SET
INSTALL SNITCH TIES #14 SET
INSTALL SWITCR TIES #10 SET
INSTALL SNITCH TIES #2 SET
INSTALL SWITCH POINT & #15 FROS
INSTALL SMITCH POINT & #14 FROS
INSTALL SKITCH POINT & #10 FROS
INSTALL SKITCH POINT & #% FROG.
SURFACE TURKOUT #16

SURFACE TURNOUT #1¢

SURFACE TURKCUT $10

SURFACE TURKOUT 5

INSTALL OTH ON 215 T.0,

INSTALL OTH OK #14 T.0.

INSTALL OTR 0N 10 1.9,
INSTALL OT 0K #3 7.0.

TOTAL KEX COKSTRUCTION TURNOUTS

SRADING
CRUSHED ROCK BASE

TOTAL GRADING

EA

NT 41.8% { PRl th ¢ 20384
sT 1 ¢ §237 ¢ ¢ &3
§T 4 ¢ 3554 ¢ ¢ 1
ST ki ¢ 28! 0 0 281
5T 1 ¢ 1348 ¢ ¢ 1348
L ] < Erd) 8 ] gz
EA L EH 234 4558 1521 20345
EA 3 2 12331 ¢ 0 13837
EA 5 Z 14750 ¢ 0 24t
EA H : 3558 v ¢ k-
EA 1 ¢ 3518 L ¢ L H
EA 2 ¢ e - @ ¢ 2380
131 2 : - 0 G 3122
EA 1 ] 247 ¢ 0 2313
EA 14 Y e ] ] m
EA 1 ¢ £29 ¢ ¢ 5228
EA 188 G 485 ¢ 0 433
EA 3188 ¢ 12381 g ] 12381
EA i) 2 3] ¢ 0 £803
EA £s29 0 108 ] ¢ 1738
EA - 1 REY] 0 L i 1303
EA 2 1782 0 i i it
EA k| 1382 ¢ 100¢ i EEE
EA i §16 e i 164 LH
Ea 1 i3 0 381 121 1:28
EA 2 1428 0 121 FLY] 218
EA 3 1575 ¢ 821 267 21T
EA { 488 ) 248 X I
EA { LEXS ] a1 158 403
EA 2 (X ¢ kL] 302 2632
EA 3 1852 ¢ 1201 XY 2984
EA 1 L3 ¢ m 104 LE3]
EA 1 1S { 11 121 1128
EA 2 t42E 0 121 u2 2183
EA 3 3 g LAy 287 2N
EA ! a5t g 3 83 i
133 ! i ] 18 8 S
EA 2 53 0 364 21 19077
EA 3 ek 2 €0 22 1035
E 24 0 124 4 L
33N WG izt £ 193363
8] 1 : ¢ 00 ¢ 2%
A -1 ¢ 0 15300 0 10060

& ¢ . 13L00 ¢ 1302
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:EHABILITATION OF THE FRIIGHT MAIN
SAKTA CLARA TO JULIEX ST.

N DESCRIPTION UNIT QUANTITY  LASOR MATERIAL  CTEER  h-0ASH  TOTAL SIk
TGTAL RAIL EELAY, TURNCUTS & GRADING 4587 222168 K124 s 3278¢
ERIIKEZRING 1313 ] 103 z34 2083
ADDITIVES 10%.28% ¢ ¢ 48330 H 48390
HATERIAL 1X . 0 0 2204 ] 2204
CONTIRGENCIES ¢ ] 1597 ] 4597
TOTAL XEW CONSTRUCTION 41351 2z63ad 32340 g8l k]
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. ) RZHABILITATION OF Tzt FRZISHT MAIN
SANTA CiARA TC Juiiek ST.

N BESCIIPTION UNIT QUANTITY  LASOR MATESIAL  OTHER  N-TRSH  TCTAL ZIN

RSHABILITATE TRACK

§21 <ROSSTIZS 7Xex8 EA 2837 -6 £3383 0 ] gLags
821 CONSTRUCT.TRASK - TF . G182 23503 0 538 4008 3854
£24 NEW RAIL - SPT - N7 s0e £ 233U ¢ 0 231734
§25 INSTALL RAIL TF 11162 23805 ¢ 15048 5t 44383
528 FPIELD ¥2iD§ EA 18 854 1242 4468 1521 13555
232 BALUAST- NT £ 9 3320 0 0 ps2e
$3%7 SURFACE I INSTAL. BALLAST TF 11162 23604 ] 12038 4329 B31Y]
334 NEX 13z-135% TIZ PLATES 147 EA 1228 ] 5028€ 0 0 5cass
$34 NEW ANTID CRcERERS £.5/8° EA 2452e . 2259 ] ] 22058
134 KEW TRACK SPIRES EA £3342 ¢ 12198 ] 0 19188
334 INSTALL OTM TF 11240 17702 ! 928 3006 23130
130 REMQVZ TRATKAGE & TIES TF 1723 KL H ] 15283 E179 45050
80 REMOVE TIES {RAIL IN) EA H 933 t - 508 189 1488
80 REKOVE TIES (RAIL CUT) EA 1170 11943 ] 5568 1987 16781

TCTAL REHABILITATE TRACK . 148382 422293 14741 24331 £50503
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W ESCRIPTION . BT

prge g 1z

RERABILITATION OF THE FEEIGHT MAIN
SANTA CLARA TO JULIER ST,
TOTAL EIN

QUANTIT‘( LABOR  MATERIAL  OTHER  N-CASH

REHABILITATE TURNOUTS
324 NEX RAIL - SPT - TURNOUTS TN

kk| 0 18592 0 ¢ 15592
24 INSTALL RAILON T.0. #14 . 5. EA- .. 2« 178 0 908 303 2592
524 INSTALL RAIL ON 7.0, #10 - % " EA 3 1953 0 1001 a3 2854
524 INSTALL RAIL OK T.0. #9 " EA 1 £10 0 311 04 32
321 SKITCH TIES-$14 R 1 5 2 0 3554 0 0 5854
321 SKITCH TIES $10 I 1 & 5 0 10435 0 0 10425
127 SWITCH TIES #9 . §T- 1 0 1548 0 ¢ 1648
21 INSTALL SYITCH TIES $14 SET . R 2 1426 0 121 242 2153
27 INSTALL SWITCH TIES #10 SET - ° EA 5 2518 ¢ 1335 845 1853
21 INSTALL SWITCH TIES #3 SET EA - 1 488 - 0 249 83 . 13
29 FIELD WELDS : A J Pkt 88 9545 4592 4868 152 19105
30 NEW 1388 SYITCH INS 24° - 2 0 10858 0 ] 10858
30, NEV 136# SYITCH R-IN§ 16-5' " sr'-- 4 0 w160 = O ¢ 14760
30" HEW SWITCH STAND WITH RODS - i Bs » 0 APT] 0 0 34
30 "NEW 136% FROGS WITH PLATES na tw L.” ’. B 0 9360 0 0 3360
30 NEW 135% FROGS WITH BLATES RB m‘* EA i © 3 w0 9123 0 ] 8123
10 NEW 136§ FROGS WITH PLATES ss N ¢ 13 . 0 ¢ AN
NEW {358 GUARD RAIL 15* "% 2. ] 8376 ° 0 0 8375
‘ 3N I 0 8464 0 0 4464
INSTALL SWITCH POINT & #14 FRUG = EAS S 20718 0 509 303 2692
0 INSTALL SWITCH POINT § $10 FROG E = T3 - 1963 ¢ 1001 k] 2854
0 INSTALL S¥ITCH POINT & #3 FROG _.}' Ek: 1.7 810 T ¢ i 104 821
-2 BALLAST- - e NTEERE WM. -0 §345 0 0 5848
"2 SURFACE TURNOUT m o T T OBKCERCD 2T 1426 0 121 242 2153
) SURFACE TURNOUT #10 .-+ . ...7, 0 Bf - 5 - 2618 0 1335 45 2353
 SURFACE TURNOUT #3~. "~ Ti.. " TR T 4. 0 249 83 137
§ NEW 112-136% TRACK BOLTS .. .' TR ’-,.- 104~ 0 305 0 [} 206
" NEN 132-1368 TIE PLATES u LR EAEL-. . 18247 0 §656 ¢ 0 6658
NE¥ ANTI CRE:P:RSESIG e Ek’{-‘. . 1892 0 102 0 0 1021
| NE¥ TRACK SPIKES - L BAE T TI88 0 155 - 0 0 1854
* INSTALL OTKON $147.0. © - - -« EA.S- » 2 ° T3 0 364 121 1077
INSTALL OTM ON $10 7.0, - == Ekl’: : 3 " 188 0 400 133 1185
- INSTALL OTM CN #8T7.0. . - - EA . 1 W ¢ 124 i 368
__REMOYE #14 TURNQUT 148" .-~ EA" 2 1176 0 §00 200 1776
~ REMOVE $10 TURNOUT 115° R - B S 0. 104 268 3268
asuovs $9 TURNOUT 100' EA . 0. 5040 0 2570 855 7610
mm REHASILITATE TURNOUTS . 37448 117664 19085 353 172204
mm REHABILITATE TRACK & wnnours - 184007 - 546983 93344 21250 824813
ENGINEERING ) el 5520 0 2815 837 £338
ADDITIVES 105.25% S 0 0 193886 ¢ 192686
HATERIAL 1% T 0 0 5470 0 5470
.mmuesucxss i 0 0 18401 0 18401
. TOTAL REHABILITATION o 183527 546953 3u4215 32187 1080705
fﬁ,v' . LA -
A =Y - R

e - e




DETAIL OF ESTIMATE

- SUMMARY BY LINE NUMBERS ;
PAcE 7 oF /=
FORM 30 NUMBER: 04/02/91
C.S. F-30

GMO HO YR MKEK
: FILE # 925165564
DIVN. SACRAMERTO

STATION: COLLEGE PARK
SUBJECT: INSTALL FOUR ELECRIC LOCKS AND THREE SELECTORED WIRED

SWITCHES
ADDITIVES
EIN DESCRIPTION LABOR MATERIAL OTHER
SUB TOTAL 23550 76355 535
EQUIPMENT RENTAL . 8245 NC 2060
PRELIMINARY ENGINEERING 2000
ADDITIVES 15267 . “rraee— 24789
CONTINGENCIES 721 2555 7635 2045 Tef |
360  SIGNAL WORK 28105 83990 —33+Ii— :
26174 i
~£3%SBUT
148873
.;zna.rmc EXPENSES
ZIN  DESCRIPTION : LABOR MATERIAL OTHER
60  SIGNAL WORK OPERATING o 5000
DEBIT OPERATING CASH 5000 5000




SUMMARY BY LINE NUHMBERS

N Fage § 0F /2
- FORM 30 NUM3ER: 03/02/91
cC.S. F-30
GMO MO TR MKK )
—_— — FILE =& 925165/564

DIVN. SACRAMENTO
STATION: COLLEGE PARK .
SUBJECT: INSTALL FOUR ELECRIC LOCXS AND THREE SELECTORED WIRED

SWITCHES
MATERIAL
SURGE SUPPRESSORS LT 1 s 320.00
BATT. NICAD (160 AMP HOUR CELLS) EA 9 s 770.00 .
AUTOMATIC RECTIFIER (10 AMP) EA 1 s 370.00
POWER PANEL W/BREAKER & GFI EA 1 s 50.00
DAYTON FAN AND THERMOSTAT EA 1 s 55.00
RELAY HOUSING (41") EA 1 3 950.00
RLY HOUSING FOUNDATION PIERS FOR CASE EA 2 s 130.00
PLUG-IN LINE RELAY (RLT) EA 24 $ S5930.00
PLUG-IN TIME RELAY (RUK) EA- 4 $  4860.00
INSULATED BONDSTRAND FT .- 1600 s 510.00
UNDERGROUND CABLE 5C # 14 FT - 100 s 80.00
UNDERGROUND CABLE 10C * 14 FT 220 s 195.00
SHOP MATERIAL LT 1 s 250.00
INSULATED JOINTS EA 16 $  4400.00
ELECTRO CODE EA 6 $ 29330.00
EPIC III EA It $ 1660.00

. SWITCH TIE . EA -7 s 245.00
ELECTRIC LOCK (UN248296-001) 221021640 EA 4 $§ 13755.00
JCT BOX (091313207X SAFE) 221255950) EA 7 s 950.00
LUG (UM346589) 221033940 EA 7 s 330.00
BALL STUD (UN211687) 220068860 EA 7 s 155.00
LOCK ROD (UN435538) 221034930 EA 4 s 860.00
FRONT -ROD (UN237128) 221031700 EA 7 s 695.00
U-5 CIRCUIT CONT. W/LUG STRP & ROD SET EaA 7 $§ 6530.00
AC SERVICE MATERIAL LT 1 s 750.00
MISC SIGNAL MATERIAL LT o, 1 s 2225.00

TOTAL AMOUNT FOR MATERIALS § 76355.00

LABOR COSTS
ELECTRICAL LABOR s 750.00
TRACK LABOR S 3200.00
SIGNAL LABOR s 16330.00
SIGNAL SHOP LABOR s 935.00
TRAVEL EXPENSE s 2335.00

TOTAL LABOR $ 23550.00

PERSONAL EXPENSES - S 935.00




DETAIL OF ESTINATE

-,\;- SUMMARY BY LINE NUMBERS
h faye P crF/f2
FORM 30 NUMBER: : 12/12/90
C.S. F-30
GMO MO YR MKK
FILE =

DIVN. SACRAMENTO
.MILEPOST E-45.9
VAL SEC CAL-73

STATION: COLLEGE PARK
SUBJECT: INETALL TWO SINGLE POWER TURNOUTS

LABOR COSTS

- -

ELECTRICAL LABOR $ 750.00
TRACK LABOR $ 2400.00
SIGNAL LABOR $ 17495.00
SIGNAL SHOP LABOR s 5830.00
TRAVEL EXPENSE S 2500.00

TOTAL LABOR $ 28975.00

-

PERSONAL EXPENSES . $ 1000.00 -
ADDITIVES
. EIN DESCRIPTION LABOR MATERIAL OTHER
SUB TOTAL 28975 146935 1000
EQUIPMENT RENTAL : 10140 NC 253!
PRELIMINARY ENGINEERING © 5000
7eE 2 %% 20449
ADDITIVES 000 77>  searti
CONTINGENCIES 3400 14695 2610
360 SIGNAL WORK 37375 161630  2672S
. $s 778
) . <
2447,
OPERATING EXPENSES
EIN DESCRIPTION LABOR MATERIAL OTHER
460 SIGNAL WORK OPERATING o~ 10000 )
DEBIT OPERATING CASH 16000 10000

NOTE: ESTIMATE 1S BASED ON CALTRANS REBUILDING & RELOCATING CONTROL
OF INTERLOCKINCS. NEW POWER SWITCHES CANNOT BE ABDDED TO
. EXISTING MECHANICAL INTERLOCKINGS.




. GMO MO YR

STATION: COLLEGE PARK

SUBJECT: INSTALL THWO SINGLE POWER TURNOUTS
MATERIAL

1TC DC/DC CONVERTER EA
2TC DC/DC CONVERTER EA
SURGE SUPPRESSORS LT
BATT. NICAD {240 AMP HOUR CELLS) EA
AUTOMATIC RECTIFIER (40 AMP) EA
FLASHER REGULATORS ER
POWER PANEL W/BREAKER & CFI EA
POR TRANSFORMER EA
POR RELAY EA
RELAY HOUSING (10 X 12) EA
RLY HOUSING FOUNDATION PIERS FOR HOUSE EA
PLUG~-IN LINE RELAY (RLT) EA
PLUG~IN TRACK RELAY (RTM) EA
PLUG~-IN POLARITY CHECK RELAY {RBH) EA
PLUG-IN LIGHT OUT RELAY (RXS) EaA

LUG-IN SWITCH CONTROL RELAY (RWN) EA

‘LUG—IN SWITCH OVERLOAD RLY. (RWO) EA

PLUG-IN LINE SERIES RELAY (RLY) EA
PLUG-IN TIME RELAY {RUKY Ea
INSULATED BONDSTRAND FT
UNDERGROUND CABLE 2C # 6 FT
UNDERGROUND CABLE SC # 14 FT
UNDERGROUND CABLE 10C 3 & FT
UNDERGROUND CABLE 16C COMBO. (8%8,8#14)FT
SHOP MATERIAL LT
INSULATED JOINTS EA
M~2Z23A SWITCH MACHINE EA
SET GAUGE PLATES EA
RODS SW. PT. ROLLERS, & TIES EA
HELPER ROD SET UP EA
TWO UNIT COLORLIGHT SIGNAL EA
SIGNAL FOUNDATIONS . EA
RECORDER 64 INPUT LT
FIELD CODE UNIT & EMERGENCY PANEL LT
ZLECTROCODE 4H EA
«C SERVICE HMATERIAL LT
IISC SIGNAL MATERIAL LT

FO..4 30 NUMBER:

- P

SUMMARY EY LINE NUMBERS
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TOTAL AMOUNT FOR YATERIALS
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2000
500
2000
600

12«..

B b BN NN

12/32/7%0

€.S5. F-30

MKK

FILE =

DIVN. SACRAMENTO
HILEPOST E-45.9

825.00
305.00
1240.00
32585.00
1695.00
1130.00
50.00
5.00
25.00
12000.00
480.00
22230.00
1950.00
500.00
6000.00
1900.00
610.00
1360.00
4860.00
2500.00
1480.00
405.00
3520.00
1270.00"
1500.00
3300.00
*22650.00
4430.00
2320.00
4400.00
11880.00
455.00
6000.00
5000.00
9775.00
750.00
4280.00
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FORM 30 NUMBER:
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STATION: SANTA CLARA
SUBJECT:
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ZIN
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SUB TOTAL

EQUIPMENT RENTAL

PRELIMINARY ENGINEERING
Ko lat, 1£5.267s

ADDITIVES [:
CONTINGENCIESCLC'/qb

360

1‘II'OT'::'::

SIGNAL WORK

ESTIMATE IS BASED ON ca

07730731
£.5. £-30
XK

cILE =z E-44.3
DIvVN. SACRAMENTO
MILEPOST E-45.3
vAL SEC CAL-73

INSTALL SINGLE POWER TURNOUT

LABOR MATERIAL -OTHER
20710 90860 665
7250 NC 1815
S000
- 20 2,779
-2570 38085 1925 0

28280 99945 23320 :
32548 :
14535
100773

LTRANS REBUILDING & RELOCATING CONTROL

OF INTERLOCKING. NEW POWER SWITCHES CANNOT BE ADDED TO
EXISTING MECHANICAL INTERLOCKING.

»
L]

U




_FORM 30 NUHBER:

4

GHo HO TR

STATION: SANTA CL
SUBJECT: INSTALL

MATERIAL

- - -

-t EAEa LD

. Wi
Page

ARA

P e LT ™

[2 oF /2

SINGLE PCGWER TURNOUT

1TC BC/DC CONVERTER
2TC DC/BC CONVERTER

SURGE SUPPRESSORS
BATT. NICAD

AUTOMATIC RECTIFIER (40 aMP)

FLASHER REGULATORS
POYER PANEL HW/BREA
POR TRANSFORMER
POR RELAY

KER & GFI

RELAY HOUSING (10 X 8)
RLY HOUSING FOUNDATION PIERS

PLUG~IN LINE RELAY

PLUG~IN TRACK RELAY
PLUCG-IN POLARITY CHECK RELAY

PLUG-IN LIGHT OUT

RELAY

PLUG-IN SWITCH CONTROL RELAY
PLUG~-IN SWITCH OVERLOAD RLY.
PLUG~IN LINE SERIES RELAY

PLUG~IN TIME RELAY

INSULATED BONDSTRAND

UNDERGROUND CABLE
UNDERGROUND CABLE
UNDERGROUND CABLE
SHOP HATERIAL

- INSULATED JOINTS

2C # 6
l10C =& 8
i6C COMBO.

M-23A SWITCH MACHINE

SET GAUGE PLATES
RODS SW. PT. ROLLE
HELPER ROD SET UP

RS, & TIES

THREE UMNIT COLORLIGHT SIGNAL

SIGNAL FOUNDATIONS
RECORDER 64 INPUT
FIELD CODE UNIT &
ELECTRCCODE 4H

AC SERVICE MATERIAL
MISC SIGNAL MATERIAL

LABOR COSTS
ELECTRICAL LABOR
TRACK LABOR
SIGNAL LABOR
SIGNAL SHOP LABOR
TRAVEL EXPENSE

(240 AMP HOUR CELLS)

FOR HOUSE
(RLT)
(RTHD
(RBM)
({RXS)
{RWN)
({RWO)
(RLY)
{RUK)

EA
EA
LT
EA
EA
EA
EA
Eh
EA
EA
EA
EA
Ea
EA
EA
ER
EA
EA
EA
FT
FT
FT

(848 ,8#14)FT

EMERGENCY PANEL

LT
EA
EA
EA
Ea
ER
EA
EA
LT
LT
EA
LT
LT

0?2/30/3%1

C.5.
MXX

FILE

F-30

= E-44.2

DIVN. SACRAMENTO
MILEPOST E-44.3
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1000
2000
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TOTAL AMOUNT FOR MATERIALS

TOTAL LABOR
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550.00
305.00
1240.00
3255.00
1695.00
280.00
50.00"
$.00
25.00
12000.00
480.00
12350.00
925.00
500.00
750.00
950.00
305.00
1360.00
2430.00
1500.00
740.00
3520.00
1485.00
1500.00
1100.00
11325.00
2215.00
1460.00
2200.00
3910.00
115.00
6000.00
6000.00
4890.00
?50.00
2645.00

»n

nuounnouy

90860.00

?750.00
800.00
11665.00
5830.00
1665.00

[

20710.00

665.90
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1.
2.

L.ocation

gan Francisco

So. San Francisco

So. San Francisco

San Bruno

Redwood City
Castro (Mt. View)
Suhnyvale

Santa Clara

Santa Clara

EXHIBIT H

Description

Rent 2 tracks at 7th and Townsend

Spur track north of ©passenger
station and parking lot serving
User'’s customer

At MP 10, 1,000 ft. long storage
track for User’s customer

Spur track serving User’s customer

Near 8th St. and Dumbarton Way spur
track for User’s customer

Spur track, MP 35.45 near Higdon
Ave. for User’s customer

spur track for User’s customer (to
the extent on Owner's property)

Spur track near Scott Blvd., MP
42.9, serving User’'s customer (to
+he extent on Qwner’s property}

2 small portion of spur track at MP
45, Newhall St. for User’s customer
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BEFORE THE
SURFACE TRANSPORTATION BOATD

FINANCE DOCKET NO. 35929 \

VERIFIED PETITION FOR A DECLARATORY ORDER

VOLUME I OF Il

Communications with respect té this document should be addressed to:

Charles A. Spitulnik

Kaplan Kirsch & Rockwell LLP

1001 Connecticut Avenue, N.W.

Suite 800

Washington, DC 20036

(202) 955-5600

E-mail: cspitulnik@kaplankirsch.com

Joan L. Cassman
“Michael N. Conneran
Hanson Bridgett LLP
425 Market Street, 26™ Floor
San Francisco, CA 94105
E-mail: jcassman@hansonbridgett.com
Mconneran@hansonbridgett.com

Counsel for Peninsula Corridor Joint
Powers Board
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MICHAEL N. CONNERAN

Hanson, Bridgett, Marcus,
Vliahos & Rudy

333 Market Street, Bte. 2300

san Francisco, CA 94105

{415) 777-3200

Attorney for Applicant,
PENINSULA CORRIDOR JOINT POWERS
BOARD

Date Filed: Decenmber 20, 1991

34705.1




BEFORE THE

INTERSTATE COMMERCE COMMIBBION

FINANCE DOCKET NO. 31985

?BXIRBULA CORRIDOR JOINT POWERS BOARD
= TRACKAGE RIGHTS - :
BOUTEBRH PACIFIC thNBPORTAEION COH?BNY

3

NOTICE OF EXEMPTION

Peninsula Corridor Joint Powers Board (”JPﬁ") submits this
Notice of Exemption pursuant to the class exemption of 49 CFR
§1180.2(d) (7) for trackage rights. This Notice involves the
JPB’s acquisition of trackagé rights from the Southern Pacific
Transportation Company ("SP“) between Lick, california (MP 51.4)
and Gllroy, California (at or near MP 80.7) and bridge trackage
rights between Cahill Yard (at or near MP 47.1) and Lick (MP
51.4). The parties have aéreed on the terms of the written
agreement for trackage rights which is not sought as a responsive
application in a rail consolidation proceeding. The signed
agreement is attached as Exhibit B. The Commission has found
that its prior review and approval of this type of transaction is

.

not necessary to carry out the rail transportation policy of 49

34705.1 , -1-




USC §10101a and that such transactions are of limited scope and
regulation is not necessary to protect shippers from an abuse of

market power.

Pursuant to the Commission’s regulations at 49 CFR
§1180.4(g), the Notice of Exemption contains the information set
forth next below, and also states the level of labor protection

to be imposed. Responsive to these requirements, JPB states:
Section 1180.6 S rt nformation
(a) (1) (i) Description of Proposed Transaction:

The trackage rights covered by this Notice of Exemption are
part of a multi-part transaction aimed at enabling JPB to acquire
the facilities necessary for the continuation of passenger
comnmute rail service between San ?fancisco, CA, and San Jose,
California, while preserving SP’s ability to provide freighé
service to the same points. fhis f£iling, FDA31§85, is intended
to convey trackage rights to JPB to enable it to offer new
passenger commute rail service between Gilroy and San Jose.
Nevertheless, the trackage rights sought herein are distinct and
separate rights which may be operated without the authorization
of or exemption by the Commission of any other part of the total

transaction (other than the sale of SP’s line to JPB described in

paragraph (1) below which is subject to Finance Docket No.

34705.1 -2




31980). The various parts of the transaction are described below

as additional information.

(1) Pursuant to the Purchase, Sale and Option Agreement
among SP,. JPB and the San Haieo County Transit District
.("Samtrans"), dated November 22, 1991, SP has agreed to sell to
JPB portions of its main line trackage~be£ween San Prancisco (MP
0.147) and Lick ‘(MP 51.4) and all of thé.real property -underlying
its main line. (Samtrans will hold fitle to the real property
within San Mateo County jhintlywwith,JPB.)w This.:sale is.the
subject of a Notice of Exemption being filed concurrently
herewith by the JPB in Finance Docket*yo. 31980.. The Purchase,
Sale and option Agreement is to be lodged with the Office of
Proceedings in connection with Finance Docket No. '31983. "Under
that agreement,: SP is selling all of its rail lines, tracks, and
facilities between San Francisco (MP 0.147) and. Santa .Clara
Junction - (MP 44.0) while reserving certain rights for. freight and

intercity passenger operations.

(2) In connection with SP's reservation of ‘certain
rights in the sale, JPB is confirming to SP trackage rights for
freight and intercity passenger operations between San Francisco
(MP. 0.147) and Santa Clara Junction (MP 44.0). The trackage

rights are covered by SP's filing in Finance Docket No. 31983,

-3




31980) .. The various parts of the transaction are described below

as additional information.

{1) Pursuant to the Purchase, Sale and Option
Agreement among SP, JPB and the San Mateo County Transit District
* (“"sSamtrans"), dated November 22, 1991, SP hés agreed to sell to
JPB portions of its main line trackage between San Francisco (MP
0.147) and Lick (MP 51.4) and all of the real property underlying
its main line. (Samtrans will hold title to the real property
within San Mateo County jointly with JPB.) This sale is the
subject of a Notice of Exemption being filed concurrently
herewith by the JPB in Finance Docket No. 31980. The Purchase,
Sale and Option Agreement is to be attached as Exhibit 3 to the
SP filing in Finance Docket No., 31983. Under that agreement, SP
is selling all of its rail lines, tracks, and facilities between
San Francisco (MP 0.147) and Santa CIaré Junction (MP 44.6)while
reserving certain rights for freight and intercity passenger

operations.

{(2) In connection with SP’s reservation of certain
rights in the sale, JPB is confirming to SP trackage rights for
freight and intercity passenger operations between San Francisco
(MP 0.147) and Santa Clara Junction {MP 44.0). The trackage

rights are covered by SP’s filing in Finance Docket No. 31983.

34705.1 =-3-




(3) Between Santa Clara Junction (MP 44.0) and San
Jose’s Cahill Yard (MP 47.1) {(a point just south of San Jose
station, which is MP 46.9) on the real property sold to JPB
subject to Finance Docket No. 31980, there are thfee continuous
tracks, two of which are being sold to JPB under the sale covered
in Finance Docket No. 31980, and one of which will be retained by
SP for its exclusive ownership and use an& is designated as SP’s
New Coast Main. Between those points SP and JPB will both
separately operate, each on its own track or tracks, within the
common-righi-of-way. SP is preserving}direcﬁ access to all. .
stations and industries and will continue to serve all existing
freight customers; SP will also have the ability to operate ‘
intercity rail passenger services, including those subject to its

contract with Amtrak. JPB’s tracks will be used for the

provision of passenger commute rail service. This segment of the-

line, together with the San Francisco to Santa Clara segment,
forms the continuous corridor of the passenger commute rail

service currently operating between San Francisco and San Jose.

(4) Between Cahill (MP 47.1) and Auzerais Street (MP
47.5), the underlying right~of-way will be sold to JPB in Finance
Ddckeﬁ No. 31980. One track will also be sold to JPB in Finance
Docket No. 31980, and the ownership of the other retained by SP,
so that SP and JPB will each have separate, dedicated tracks
within the common right-of-way owned by JPB. Each party will

continue to provide or offer its respective services as described

34705.1 -4~




above in connection with the Santa Clara Junction-Cahill segment
{except to the extent of the bridge trackage rights described in

paragraph (8) below over SP’s track).

(5) Between Auzerais Street (MP 47.5) and Lick (MP '
51.4), there is presently a single track. The underlying right-
of-way is being sold to JPB (in Finance Docket No. 31980), but SP
will retain ownership, control and use of the track. JPB will
‘have bridge trackage rights described in paragraph (8); below,

over SP’s track.

(6) SP will grant JPB trackage rights over SP’s short
branch line (the Lick Branch) which joins SP’s main line at Lick.
This line will be used by JPB from time to time to turn its
trains and equipment and for other service functions. These

rights are the subject of FD 31984.°

(7) SP will grant JPB trackage rights over SP’s line
from Lick (MP 51.4) to Gilroy (MP 80.7) to enable JPB to
eventually extend its commute passenger rail service beyond its
present service territory (i.e. south of San Jose’s Cahill Yard).
These are the trackage rights covered by this Notice of Exemption

which are shown in detail in Exhibit A hereof.

(8) SP will grant JPB bridge trackage rights over the
tracks retained by SP between the south end of San Jose’s Cahill

34705.1 -5




. Yard (MP 47.1) and Lick (MP 51.4), to facilitate the eventual
operation of JPB’s commute service to Gilroy. These are the
trackage rights covered by this No?ice of Exemption and are

described in detail in Exhibit B héreof.

The'ccmplete route for JPB commute service after all
Notice of Exemptions become effective will be: JPB’s double-
track main from San Francisco (MP 0.147) to Santa Clara Junction
(MP 44.0), JPB’s double-track from Santa Clara Junction (MP 44.0)
to San Jose station (MP 46.9), SP’s track, pursuant to bridge “
trackage rights, from San Jose station (MP 46.9) to Lick (MP
5.14), then SP’s line, pursuant.to trackage rights, from Lick (MP
' 51.4) to Gilroy (MP.80.7). - . . . } R .

' . JPB’s exact name and address are given below:
Peninsula Corridor Joint Powers Board
1250 San Carlos Avenue

San Carlos, CA 94070-1306
(415) 508-6200

SP’s exact name and address are given below:
Southern Pacific Transportation Company
Southern Pacific Building
One Market Plaza

San Francisco, CA 984105
{(415) 541-1785

Questions regarding this transaction are to be addressed to

counsel for JPB named below:

. 34705.1 -6~




. Michael N. Conneran
Hanson, Bridgett, Marcus, Vlahos & Rudy
333 Market Street, Suite 2300
San Francisco, CA 94105
(415) 777-3200

tio afe

The transaction will be consummated on or after December 27,

1991.
(a) (1) (iii) Purpose Sought To Be Accomplished

The purpose to be accomplished by the trackage rights from

SP to JPB is to provide greater flexibility for JPB’s commute

. service.

5 ist States i e Pa e ert s

Sityated

JPB will operate only interstate service within the State of
California. SP operates in and among the States of Oregon,
California, Nevada, ﬁtah, Arizona, New Mexico, Texas, and

Louisiana. The trackage rights transaction is located solely in

the State of California.

. 34705.1 -7




A map showing the trackage righté grant is attached as

Exhibit A.

{(a) (7)(ii) Adgqreement
The trackage rights agreement is attached hereto as Exhibit
B.

Labor Protection

-JPB is .a class III start-up carrier. The segments affected
by this filing currently offer no existing passenger commute rail
service. Labor protections are not imposed in this type of

transaction absent special circumstances not present here.
Respectfully submitted,

MICHAEL N. CONNERAN

Attorney for Applicant,
PENINSULA CORRIDOR JOINT POWERS
BOARD

HANSON, BRIDGETT, MARCUS,
VLAHOS & RUDY

333 Market Street, Suite 2300

san Francisco, CA 94105

{(415) 777=-3200

34705.1 -8~




INTERSTATE COMMERCE COMMISSION
NOTICE OF EXEMPTION
PINANCE DOCKET NO. 31985
PENINSULA CORRIDOR JOINT POWERS BOARD

TRACKAGE RIGHTS
BOUTHERN PACIFIC TRANSBPORTATION COMPANY

Southern Pacific Transportation Company ("SP") has agreed to
grant commute service trackage rights to Peninsula Corridor Joint
Powers Board ("JPB"™) over the trackage .of SP located between the
points known ass:’

Lick, Califorﬂia at milepost 51.4 to Gilroy,
CA at or near nmilepost 80.7 and bridge
commute service trackage rights between
Cahill, CA at or near milepost 47.1 and Lick,
CA at or near milepost 51.4

fhe trackage fiéhts will be effective on or after December
27, 1991. ' .

This Notice is filed under 49 C.F.R. 1180.2(d) (7).

Petitions to revoke the exemption under 49 U.S.C. 10505(d) may be
filed at ény‘timg. Tﬁe.filing of a petition to revoke will not
stay the transaction.

bated:

By the Commission,

Sidney L. Strickland, Jr.
Secretary

34705.1




\'S I N-

Gerald T. Haugh being duly- sworn, deposes and says that he
is the ExecﬁtiVe'Direcﬁdf\of‘th;ipéningula Corridor Joint Powers
Board and the General Manager of the San Mateo County Transit
District, that he has read the foregoing verified Notice of
-Exemption, knows the contents thereof and that’ the'factual

‘statements contained therein are true. % . ot

vvvvv

~@gerald T. Haugh - (://

"Executive ‘Director
PENINSULA CORRIDOR
JOINT POWERS BOARD

General Manager
SAN MATEO COUNTY TRANSIT
DISTRICT

‘Subscribed and :sworn to before me

this _ JL9# day of ppesyper , 1991. .
Woerkin K Lo

Notary Public

My commission expires Qﬂ/95/¢9£.

364211




CERTIFICATE OF SERVICE

I, MICHAEL N. CONNERAN, hereby certify that I have this
date, December 20, 1991, forwarded a copy of the foregoing

NOTICE OF EXEMPTION to Southern Pacific Transportation Company.

I further certify that I have on this date served copies, by
first class mail, postage prepaid, of the foregoing NOTICE OF
EXEMPTION, on the designated State Agency named below:

Chief

Railrocad Operations & Safety Branch
California Public Utilities Commission
505 Van Ness Avenue

San Francisco, CA 94102

MICHAEL N. CONNERAN

34705.1




IHINIOY SIHDIN FOVIIYEL
ADUHE 0L MO

o BT T B X L)
X I XY 20

T B KX L N
- S T R e B R N
s BB ¥ R Y T e

Dowdsie e #0-T¥IE Bl BT

. BECTHL (WS MY Sesomsseon
‘..3.—-__!’9!&‘::‘.-.!55“;.

Hdt A OFa0L JIOITRL LWON o

e o Y

“‘éﬂcﬂ“ﬂ“ﬂ” Jg
Plochprieid) -
Sy s
Y Ligxa e e R v Cr ! | , . &
P — o F ] [} ¢ ] e 3 " n .mw
i T s L i
N ——y Ky M - &
PR AN d =i Pl <ol i 4 Ol 5k
] (T N LA i ] i i { i
: ’ i LI | H i H ) i
i . ¢ i H
]
$
i : H [ P D, 1 ! It
i A = : i A (I i £
Ji J ] P I I :
& Pm T K H & H 3 1 il * H mm
! oo i { ! | i !
{ N i ' ' } H . m w
’ 13

[ ; N Py — ”“ : 5
| D S R B CE B B B R _
S i 1 , ; R I i & & 8
] i i 1 i
H H i H I
’ '

i L L
- S S SR s
: ke i | T4 & P
N & . # & & # i€ T 4
]
' 3
t




Simees st Nl 0 F0S .
3 Y Lacdodd L ebl-l
o ll&hl.ﬂ... it o 4 :ﬂ.ooe:.lc e - . . .
oA A e e TR
S e ¥ LBl N -
1RINIIECY SIS JIVIIVEL s mee K MM&

2T 0L OIBIINYES NYE

Ry 4
.. e o i BN
- _ - - - IR BEA S hf . A Me s s L T ﬁ'ﬂ»
* - —d ‘
- o ) v, ﬂ.ﬂﬂ ....IQINH..HN..
ey ey .

o trpene

e it Sl S PPN ss.{. PN / 2.!.!\
- .
-‘_LFJO‘ '-ﬂ%i“‘.ﬂ‘l‘bﬂ“"” m———e——e ..);‘Ililll)\l\\ - . oi.\lv!.‘o\ .... LRI TR R YT th‘tttﬁtﬁtst\-\itﬁ.bhtm
" 3 I3
BT IV ND BANR o ot - M ym * m
R LR D] N 4 - wm.»ﬂs ¥ un
tinnteses e & wPme w ETEY MR TR TR "
Y e L e - s
INIIVEL B OMIES SITIIIIE IPAS  remermenmes > N . i .._.
TR SN T T R ‘ : i i
T INWTNTE SHIN s e r L £
2 ABTTH ARBINTIE] vereem » , & - N
$E5 0L DAY A PR VERSS s . . ’
TRETUS . :
L - ..qaﬂq i - ,
> 1
'y - - . M
ks i N - \mﬂu
3, 3 i3 . VA
W . o - .
L Z. B o RN . "~ :
hY - .ll'w.v Wi X Fi N\ TR Ay
RN B e onvenpysaae. x ey " T— g = s q . mr
R ‘ w3 ¢ o TR PP
K \; it .
i iz B, K wv Jorriee N s S, b 5
Feor xee TN R s W e DO W, o
it m P : », ok W, "
b By g RN 2y R
3 It e 1 2ned P N \..thlcl.-uls.ivt’otl - .
o b CH Y A4 J B X oqf..b!..ist!ﬁ..!tca
Tk Ry ; sEmenisERTILGAd g . s
¥ , j e g vy ° 3
- R H UYL TIVMAIN 3
R e B L DO s o } . e F
Y v b . i i3
N 113 " o . " & M 2
T S vero vamvs 8 < R
. I3
o .mn
t . h .
P 1, aiy It
P s 4 ey us i & N
P

\t ST - m o s\l| .l'..lill.l.ll\&.l - : \ / i el t -
T = : Y 4 T . L L s\.
P T I 7 A

L IR G g

Fanemrt
Fivasmune o m30h MrESSAON

.
‘c L
41 w2
.
-
.
o e
-
a
——
5
ey

%
%,
2
jr
‘o
[y

.

A . s . , . Fryd

_ . G
. g n e ...al...t.fb‘ SRCRERT S 77 T O

=



DEC 28 '8! 16:84 PARGE . Q0!
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TRACKAGE RIGHTS AGREEMENT -
LICK/GILROY LINE

This AGREEMENT dated as of December 20, 1591, is by and
between the PENINSULA CORRIDOR JOINT POWERS BOARD, a joint powers
agency created under California law, (hereinafter referred to as
"JPB") and SOUTHERN PACIFIC TRANSPORTATION COMPANY, a Delaware

corporation, (hereinafter referred to as "SPT");

RECITALS: IS o ’

- A. JPB and SPT have entered into a Purchase, Sale and Option
‘Agreement dated as of November 22, 1991 ("Sale Agreement")
providing, in ‘part; for the purchase by JPB from SPT of certain
properties in Santa Clara County, California, including the Santa
Clara/Lick Line ‘(as defined in Section 1 hereof and as more fully
described in the Trackage Rights Agreement referred to in Recital

. " B below), and of perpetual trackage rights over the Lick/Gilroy
Line (as defined in Section 1 herecf and as more fully described in
Exhibit A hereto) between Lick at Milepost 51.4 and Gilroy at
Milepost B80.7; .

B. Pursuant to the Sale Agreement, JPB and SPT have entered
into a Trackage Rights Agreement-Peninsula Main Line and Santa
Clara/Lick Line ("Trackage Rights Agreement®) which provides, in
part, for SPT’s reservation of exclusive and perpetual trackage
rights for FPFreight and Intercity Passenger Service over the
properties acquired by JPB and the grant by SPT to JPB of exclusive
Bridge Trackage Rights (over SPT's Cahill/Lick Line) for Gilroy
Commuter Service (as defined in Section 1 hereof and as more fully
described in the Trackage Rights Agreement);

C. JPB and SPT desire to set forth the terms of the
‘agreement providing for the perpetual and exclusive trackage rights
for JPB’'s Gilroy Commuter Service as defined in Section 1 hereof on
the Lick/Gilroy Line upon the execution of which agreement JPB
. shall pay to SPT the sum of $8,000,000 in accordance with the Sale
Agreement.

NOW THEREFORE, it is mutually agreed by and betweén the
parties hereto as follows:
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Section 1. DEFINITIONS

The following capitalizad terms are used in this Agreement
with the following meanings: .

1.1 "AAR" shall mean the Assoclation of American Railroads.

1.2 rBridge Trackage Rights® shall mean exclusiveft:ackage.
rights between Cahill Yaxrd at or near Milepost 47.1 and Lick at or
near Milepost 51.4 over SPT’s Cahill/Lick Line for Gilroy Commuter
Service Trains only and for only such Trains which originate or
terminate in Gilroy over which segment there shall Dbe no
intermediate Gilroy Commuter Service station stops; however, JPB’s
Trains may enter or leave the sagment at any point. These Bridge
Trackage Rights are to be used only in conjunction with the
trackage rights granted (pursuant to this Agreement) by SPT to JPB
from Lick (at or near Milepost 51.4) to Gilroy (at’ or near milepost
80.7), for Trains in Gilroy Commuter Service. ,

1.3 “Cahill Yard" shall mean the yard in front of the San
Jose passenger station at San Jose, California, as more fully
described in Exhibit A hereto.

1.4 "Changes and/or Additions” shall mean any capital;zed

improvements . including, without 1limitation, the additions,

. betterments, construction, reconstruction, modificationz and

renewals thereof &and additional facilities, rxregardless of book

treatment as an expense or capital item, but excluding capitalized
maintenance provided for in Section 9.

1.5 "Commute Support Pacilities" shall mean that part of the
Gilroy Joint Facilities, including but not limited to Trackage,
passenger stations, platforms, ancillary facilities, and existing
or future yard or other side Trackage used solely by JPB (including
but not limited to a 1,500-foot house track leased by SPT to JPB
and as described in Sectxon 4.2(a)) hereof and any Changes and/or
Additions thereto), all of which shall be maintained by JPB at its
sole cost and expense {unless used also by SPT, in which case
sharing of maintenance costs shall be as agreed to in writing by
the parties notwithstanding the prcvisions of Section 9.1 hereof).

1.6 "Commuter Service" shall mean the operation by JPB (ox
an 0perator tor JPB) of Trains that provide commute passenger
service on the Joint Facilities between San Francisco (at or near
Milepost 0.147) and Lick (at or near Milepost 51.4), California in
San Francisco, San Mateo and Santa Clara Counties, and frequently
characterized by reduced fare, multiplee-ride and monthly commuta-
tion tickets. “Commuter Service" as so defined shall not include
Intercity Passenger Service. The term "Commuter Service” shall
also include JPB’'s Trains and Equipment operated on the Joint
Facilities for the purpose of Equipment review, schedule checks,
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personnel training, Changes and/or Additions and maintenance of way
activities.

) 1.7 "Customary Additives” shall mean elements of cost added
to billings of either party to the other that generally. are
calculated as a percentage of direct labor costs and are intended
to compensate for, without limitation, paid holidays, vacation and
personal leave days, health and welfare benefits, payrcll taxes and
administrative and supervisory expenses that include direct and
general overhead,  inclusive of a customary one percent (1l%)
additive for special administrative costs related to. billing
preparation, and are subject to periodic changes dependlng upon
industry practices and ‘the provisions of Section 11.3. As an
example of such additives, Exhibit B sets forth 1990 amounts as
‘represented by SPT to JPB.

1.8 'Effective Date“ shall have éhe meaning set forth in
Sectlon 11.12. : ‘

1.9 “Equipment" shall mean locomotzves, cars, cabooses, hi-
rail vehicles, other vehicles, and machinery wh;ch are capable of
be;ng operated on Gilroy Joint FaCLllties._

1.10 reExclusive Preight Trackage" shall mean Trackage (as
described on Exhibit A hereto) which is not part of the Gilroy

" Joint Facilities- which is used now or in the future solely for
"Freight ox Interczty Passenger Service,_ and which .shall be
malntalned at the sole cost and expense of SPT.

1.11 -"Piscal Year* shall mean the per;od beginning July 1 of
any calendaxr year and ending June 30 of the following calendar
year. .

1.12 r¥reight Serv;ce” shall mean SPT's raxlroad operations
contemplated hereunder in furtherance of transporting £freight
commodities of all types and description in Trains whether loaded
or empty, including personnel training and -the use of all Equipment
and Non-Revenue Equipment for such operations.

1.13 "Gilroy Commuter Service' shall mean the operation by
JPB (or an Operator for JPB) of Trains as provided in Section 4.2
that provide commute passenger service on the Gilroy Joint
Facilities between Lick (at or near Milepost 51.4) and Gilroy (at
or near Milapost 80. 7y, in Santa Clara County, California, and
frequently characterized by reduced fare, multiple-ride and monthly
commutation tickets; and shall also include JPB’s commuter
passenger Trains originating or terminating at Gilroy which
terminate or orxglnate respectively, at Cahill Yard (or,
alternatively, any stations north of Cahill Yard) while operating
on SPT’s Cahill/Lick Line pursuant to Bridge Trackage Rights as set
forth in the Trackage Rights Agreement on that portion of the Santa
Clara/Lick Line from Cahill Yard to Lick (which shall be governed
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by the provisions of the Trackage Rights Agreement and not by this
Agreement). "Gilroy Commuter Service" as so defined shall not
include Intercity Passenger Service. The term "Gilroy Commuter
Service" shall also include JPB’s Trains and Equipment operated for
the purpose of Equipment review, schedule checks, perscnnel
training, -Changes and/or Additiong and maintenance of way
activities.

1.14 ~Gilroy Joint Facilities" shall mean the main line
Trackage and passing sidings on the Lick/Gilroy Line (including
Commute Support Facilities and excluding Exclusive Freight
Trackage), and all Changes and/or Additions thereto now.or in the
future.

1.15 ’*ICC" shall mean the Interstate Commerce Commission.

1.16 "Intercity Passgenger Service" shall mean intexrcity
railroad passenger service (other than Gilroy Commuter Service)
provided by NRPC or any other entity with whom SPT contracts on its
behalf and for its account to provide Intercity Passenger Sexrvice
over the Gilroy Joint Facilities in accordance with this Agreement.

1.17 rJoint Pacilities” shall mean the Peninsula Main Line
and the Santa Clara/Lick Line (as those terms are defined in the
Sale Agreement and in this Agreement, respectively), and all
Changes and/or Additions thereto now or in the future.

1.18 “"Lick/Gilroy Line™ shall mean the Trackage and the
right-of-way and real estate underlying said Trackage between Lick
at or near Milepost 51.4 and Gilroy at or near Milepost B80.7 in
Santa Clara County, California, all as more fully described in
Exhibit A hereto. -

1.19 rLick/Gilroy Line Purchase Option” shall have the
meaning set forth in Section 2.10,

1.20  "Materials Additives" shall mean elements of cost
customarily charged by railroads to one another and which are to be
added to any and all materials cost billings of either party to the
other and that generally are calculated aes a percentage of direct
costs, are intended to compensate for store, purchasing and
handling expenses, sales or use taxes, foreign-line freight, and
on-line freight and are subject to periodic changes depending upon
industry practices and the provisions of Section 11.3. As an
example of such additives, Exhibit C sets forth 1989 amounts as
reprasented by SPT to JPB.

1.21 r"New Coast Main" shall mean Track Structure of (i) the
No. 1 Track, (ii) SPT’s Cahill/Lick Line, and (iii) all Track
Structure located on property of JPB magnetic east of the Track
Structure described in (i) and (ii) above, all as more fully
described in the Trackage Rights Agreement.

©\g\ipb) . o Ronginm




PAGE . QDS

CEC 20 '91 18:87

1.22 “Non-Revenue Equipment" shall mean Equipment which is
maintenance of way equipment and freight cars that are either empty
or loaded only with maintenance of way equipment or material and
equipment transported for the internal use of either party
including, without limitation, rails, ties, ballast, and other
track materials and signal and bridge materials and supplies.

1.23 "No. 1 Track" shall mean the existing yard . Track
Structure designated as SPT’s "No. 1 Track" on the easterly side of
the double main Track Structure between Milepost 44.0 at or near
Santa Clara Junction and the southern end of Cahill Yard at or near
Milepost 47.1. »

1.24 “"NRPC*" shall méan the National Rail Passenger
Corporation, or Amtrak, in all c;rcumstances other than in a
capacity as Operator for JPB. .

" 1.25 *"NRPC Agreement" shall mean the Agreement betweern NEPC
and SPT dated April 16, 1971, as amended from time to time.

1.26 "Operator” shall mean the person, firm, corporation or
othexr - legal entity utilized by JPB or SPT to conduct, on its behalf

~and for its account, operations provided for in this Agreement on

the Gilroy Joint. Facxlities..

1.27 "Sale Agreement"” shall have the meanzng set forth in

Paragraph A. ~of the recitals to this Agreement.

1.28 *Santa Clara/Lick Line" shall mean the Trackage and the
right-of-way and real estate underlying said Trackage between
Milepost 44.0 at or near Santa Clara Junction and Milepost 51.4 at
or near Lick, all in Santa Clara County (including the £fee
ownership, easements (but excluding SPT's easements) and
franchises, all owned by JPB, of the real estate and right-of-way
underlying the Trackage) but excluding the New Coast Main, all as
more fully described in the Sale Agreement and in the Trackage
Rights Agreement.

1.29 *Service(s)” shall mean Gilroy Commuter Service, Freight
Service and Intercity Passenger Service collectively or any of them
Lndlvxdually, as applicable. .

1.30 "SFGTF" shall have the meaning set forth in Section 9.2
and Exhibit D or as it may be amended by written agreement of the
parties.

1.31 "SPT’s Cahill/Lick Line" shall mean the existing single
main Track Structure between Cahill Yard (at or near Milepost 47.1)
and Lick (at or near Milepost 51.4).

1.32 rTrack Structure” shall mean rail and fastenings,
switches and frogs complete, ties, ballast, and signals.
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1.33 ‘“Trackage"™ shall mean Track Structure and all
appurtenances thereto, including without 1limitation, bumpers,
roadbed, embankment, bridges, trestles, tunnels, culverts or any
other structures or things necessary for support of and entering
into construetion thereof, and, if any portion thereof is located
in a thoroughfare, the term shall include pavement, crossing planks
and other similar materials or facilities used in lieu of pavement
or other street surfacing material at vehicular crossings of
trxacks, culverts, drainage facllities, crossing warning devices,
and any and all work required by lawful authority in connection
with construction, renewal, maintenance and operation of said Track
Structure and all appurtenances thereof and Changes and/or
Additions thereto now oxr in the future. .

1.34 rTrackage Rights Agreesment” shall have the meaning set
forth in paragraph B of the recitals to this Agreement.

1.35 *Train(s)" shall mean a locomotive unit, or mere than
one such unit, coupled, with or without cars or caboose.

Section 2. RIGHIS OF JPB _AND OF SPT

2.1 Grant:

Subject to the terms of this Agreement, SPT grants to
JPE the perxpetual and exclusive right to conduct Gilroy Commuter
Service over the Gilroy Joint Facilities.

2.2 Authority: SPT represents that it has the right and
power to confirm and grant perpetual and exclusive trackage rights
over the Gilroy Joint Facilities to JPB as contemplated herein
without the concurrence or approval of any other person or entity
except for regulatory approvals or exemptions contemplated by
Section 8.1 hereof.

2.3 Ownership:

(2) SPT shall own all of the Lick/Gilroy Line, including
Commute Support Facilities, existing at the date of execution of
this Agreement.

{(b) JPB shall own the Changes and/or Additions to the
Gilroy Joint Facilities and all capitalized maintenance provided
for in Section 9 made at its sole cost and expense. SPT shall own
the Changes and/or Additions to the Gilroy Joint Facilities and all
capitalized maintenance provided for in Section 9 made at its sole
cost and expense. JPB and SPT shall jointly own such Changes
and/ox Additions to the Gilroy Joint TFaclilities and all
capitalized maintenance provided for in Section 9 made at their
shared cost and expense in the same proportion as the respective
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shares of the cost and expense bears to the total cost and expense.

, . (c) Neither party shall remove any Changes and/oxr
Additions or capitalized maintenance items to ‘the Gilroy Joint
Facilities without the prior written consent of the other party in
accordance with Section 2.13 hereof; provided, however, in the
_ event that either party shall have permanently ceased to provide

Services over all or substantially all of the Gllroy Joint
_Facilities ("terminating party"), the other party ("remaining
party”) shall have the option to acquire the terminating.party’s
owniership interest in..Changes and/or Additions or capitalized
. maintenance necessary.for the remaining party to provide continued
Services and the remaining party shall pay to the terminating party
the . unamortized value .-of such Changes and/or Additions or
capitalized maintenance. If the remaining party does not elect to
acquire the terminating party’s ownership interest in any or all of
the terminating party’s Changes and/ox Additions ‘or capitalized
maintenance, the terminating party shall retain the right to remove
such Changes and/or Additions or capitalized maintenance not
-acquired by the remaining party. 3 N N k

2.4 JpB’s Rights: PFor the purpose of conducting Gilroy

Commuter Service, JPB has the perpetual zight of access to and from
and use of the Gilroy Joint Facilities (including but not limited
to passenger stations constructed pursuant to Sections 2.11 and
4.4), except for the Exclusive Freight Trackage unless otherwise
agreed to in writing by the parties. o ’

. 2.5 Freight mrackégéz Except as ﬁay be otherwise agreed in
writing by the parties, SPT retains the exclusive and perpetual
ownership of and right to use the Exclusive Freight Trackage.

‘ 2.6 Intercity Passenger Service Agreement: NRPC may also
© operate Intercity Passenger Trains, in accordance with.the current
NRPC Agreement, over the Gilroy Joint Pacilities (excluding Commute
Support Facilities other than as provided in Section 4.6 hereof).
SPT may enter into subsequent agreements with the NRPC or any other
Operator with whom SPT contracts to provide Intercity Passenger
Service, or amend its present NRPC Agreements relating ¢to
schedules, frequency of Trains or station  stops for Intercity
Passenger Service over the Gilroy Joint Facilities (excluding
Commute Support Facilities other than as provided in Section 4.6
hereof) with the consent of JPB, which shall not be unreasonably
withheld; provided that costs resulting from any new or additional
operations by NRPC or any other entity providing Intercity
Passenger Serxvice over the Gilroy Joint Facilities affecting line
capacity, yard capacity or the signal system shall be borne by SPT:
and further provided that nothing contained herein shall abrogate
or limit any duty, contractual or otherwise, of NRPC or any other
entity providing Intercity Passenger Service to pay for or to
reimburse SPT for such costs. All Changes and/or Additions paid
for by SPT (or, for purposes of this Agreement, by NRPC or any
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othar ent;ty provxding Intercity Passenger Service) pursuant to

this Section 2.6 shall be the sole property of SPT.

: - 2.7 Operator: EBither party may use an Operator or Operators
to provide applicable Services pursuant to . this Agreement. '

2.8 Bridge Trackage Rights: In connection with SPT’s grant

- to JPB of trackage rights over the Gilroy Joint Facilities in

accordance with Section 2.1, SPT has also. granted to JPB Bridge
Trackage Rights over SPT's Cahill/Lick Line in accordance with the
Trackage Rights Agreement and subject to .limitations set forth
herein and in the Trackage Rights Agreament. Upon completion of
JPB's construction of its Trackage on the Joint Facilities between
Auzerais Street at or near milepost 47.5 and Lick at or near
‘milepost 51.4 and the commencement of Gilroy Commuter Service
operations thereover, the Bridge Trackage Rights shall continue in
effect only if SPT is granted access to and use of such newly
constructed JPB’s Trackage upon terms and conditions substantially
similar to JPB’s rights under the Bridge Trackage Rights and only
so long as such access and use are made available to SPT (whether
or not used by SPT), .

2.9 Physical Clearances: SPT rep:esents that the Gllroy
'Joint Facilities shall continue to have not .less than existing
clearances (as shown in 8PT‘s records attached as Exhibit E) for
the opex:atn.on of Commuter Sexrvice. If JPB’s Trains or Equipment
require additional clearance, SPT agrees to provide said additional
clearance in a timely manner at JPB’sS sole cost provided that such
additional clearance would not materially inpair or interfere with
the usefulness or utility of the Gilroy Joint Facilities to SPT or
SPT’s operation or use of such Gilroy Joint Facilities or frustrate
the purposes of this Agreement. In the event any work to be
performed by SPT on the Gilroy Joint Pacilities may affect the
horizontal and vertical line clearances, SPT shall notify JPB and
SPT shall - cooperate with JPB to provide any such additional
horizontal and vertical line clearances needed by JPB; provided
that such additional clearances would not materially impair or
interfere with the usefulness or utility of the Gilroy Joint
Facilities to SPT or SPT's operation or use of such Gilroy Joint
Facilities or frustrate the purposes of this Agreement and JPB
shall pay the incremental costs required . for such additional
clearance requlrements.

2.10 Lick/Gilroy Line Purchase Option:

SPT, pursuant to the Sale Agreement, has granted JPB the
Lick/Gilroy Line Purchase Option. A description of the terms of
such option are set forth in Append:x,x A hereof.

2.11 Rights for Changes and/ox Additions: JPB shall have

“the perpetual and exclusive right for Gilroy Commuter Service to
construct or reconstruct, with the consent of SPT (which shall not
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be unreasonably withheld, conditioned or delayed) Changes and/or
Additions to the Gilrxoy Joint Facilities, excluding the Exclusive
Freight Trackage, consisting of railroad and - rallroadnrelated
facilities, necessary for and related to Gilroy ‘Commuter Service
operations. Failure to reach agreement as to any cost sharing for
Changes and/or.. Additions' ~subject -to Section -'10. 1(b) shall
constitute -a reasonable. basis for refusal of "consent.  SPT's

written consent will be given if such construction, _reconstruction,

- 0r use shall not unreasonably - “interfere with 'SPT'S _existing or
__planned Freight or Intercity Passenger Service ‘or with SPT’s other
. planned or existing use of such portion of the Gilxoy . Joint
Facilities.:  Changes and/or Additions consisting of Track Structure

- crossing .other Track -Structure at grade shall be" treated as any
.. other Changes  and/or. Additions  under r.his ‘Section; provided,
_ however, that- such- ‘Changes and/ox Additions ccnss.st:.ng of at’ grade

crossings which do not result in a decrease in average Train speeds
over the, appl:.cable Prackagé shall not, absent other construction

. or reconstruction, "be considered -an- unreasonable interference with
. 8PT’s.use. .0r wplanned use - of the G:Llroy Joint TFacilities.

Neththstanding :the ~above; ‘JPB ' may- construct Changes.. and/ox

" Additions which SPT-has adviseéd may unreasonably .mterfere with.its

planned use of the Gilroy ‘Joint Facilities, at JPB’s, ‘sole risk.
Such risk shall include the costs of removal of such newly
constructed Changes and/or Additions at the time of actual use by
SPT.- JPB retains:the ‘perpetual and exclusive~ r:.ghts to use .all

..such Changes - and/or: Additions to the Gilroy, Joint Facilities
" ‘referred- to.in this Section 2.11 for Gilroy Commuter. Service,
~ subject to SPT’s rights’ of use therecf in accordance ws.th the terms

RSN

of th:.s Agreement.m S T L Cae

2. 12 Authority and Enforceaba.l:.ty. ' EBach” party he:r:eto
respect;vely represents and warrants that it has .the full power and
authority - to . enter . into this ‘Agreement and to carry  out the

~obligations contemplated hereby. Upon execution and delivery, this

Agreement, including but not limited to the indemnification terms
of Section 6 hereof, are enforceable aga:.nst .such party in
‘accordance with its terms (except to the extent such enforceability

.may be limited by bankruptcy, insolvency, <reorganization,

moratorium, ‘or similar laws relating to creditoxr’s rights generally
and the:availability of egquitable remedies may be lmited by
equ;.table principles of genex:al applicability) P .

2 13 Ret.j.::ement Limitations: Subject to Section 8 3 hereof,
neither SPT nor JPB shall make any retirement, withdrawal,
elimination or disposal of any part of the Gilxoy Joint Pac.tlitz.es
without the prior written consent of the other party which shall
not be unreasonably withheld. The affected party will grant its
consent’ under this 'Section if 'such retirement, withdrawal,
elimination or disposal would not materlally impair the usefulness
of the Gilroy Joint Facilities to such party or frustrate the
purposes of this Agreement. .
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2.14 Emergencies and Detours: Either party may, at its

‘sole. discretion, allow the other party to use the Trackage of said

first party in the Gilroy Joint Facilities in emergency and detouxr
situations. Any such use ghall be subject to the prior written
consent and upon the terms and conditions of the party granting
such use.

2.15 Taxes: SPT shall be responsible for all taxes assessed
against it (or its Operators or other entities acting on its behalf
or for its account), if any, as owner of the xreal and personal
property which are part of the Gilroy Joint Facilities; provided,
however, that JPB shall be responsible for any possessory interest
tax assessed against it (or its Operators oxr other entities acting
on its behlaf or for its account) as holder of the rights granted
hereunder and under the Sale Agreement and as owner of property
described in Section 2.3(b) hereof. Nothing contained in this
Agreement shall be construed te make JPE liable to. taxing
authorities for any taxes which JPB, as a public entity, would not
otherwise be liable; provided, however, “that, for purposes of this
Agreement, JPB shall indemnify SPT for all taxes assessed against
any Operator for JPB or any other entity acting on JPB’s behalf.

2.16 ' Non-Use of Commute Support Facilities. In the event
that all or any portion of the Commute Support Facilities has not
been used by JPB after the Effective Date for any continuous period
of at least thirty-six (36) months, SPT may, during the period of
continuous non-use in eéxcess of thirty-six (36) months, request in
writing that JPB make application for and diligently pursue all
necessary approvals or other actions to remove such unused
Facilities, if such approvals or other actions are necessary, and .
if SPT so requests, (upon receipt of any necessary authority) to
remove at its cost any and all such Facilities and Equipment and

- property of JPB thereon. Within ninety (90) days of such request,

JPB shall make application for such approvals or other actioms or,
if no approvals or other actions are necessary, shall commence, at
its cost, removal of such Facilities and Equipment and property of
JPB thereon and shall diligently progress completion of such
removal. If approvals or applications are necessary, JPB shall
commence removal of such Facilities and Equipment and property of
JPB thereon within ninety (90) days after receipt of such
authorization and shall diligently progress completion of -such
removal. JPB shall not progress the above actions if it
demonstrates jJjustification for such non-use, which justification
shall be provided to SPT in writing within ninety (90) days of the
written request of SPT referred to above. Within ninety (90) days
of receipt by SPT of such written justxfmcatxon, SPT shall notify
JPB in writing as to whether it concurs in or disputes such
justification. If SPT disputes such Jjustification, the dispute
shall. be resolved by arbitration in accordance with section 7 of
this Agreement. If, however, such non-use c¢ontinues so that such
Facilities and Equipment and property of JPB thereon has not been
used by JPB for a continuous period of five years, then JPB,
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promptly upon notice from SPT shall apply for and diligently
prosecute all governmental approvals or other actions necessary, if
any, toremove said Facilities and Equipment and property of JPB
thereon and (after receipt  of such approvals or other actiomns),
‘shall promptly at its cost remove said Facilities and Equipment and
property of JPB thereon, if requested by SPT.

Sect.mn 3. ASSIGNMENT o ‘

This Agreement shall be bindlng upon and inure to the benefit

" of the parties hereto, their Tespective successors. and assigns,

provzded, however, that-

(a) ‘The rights and’ obl:.ga.tions of JPB hereunder may be
ass;gned or sold in whole or in part without SPT’s consent only to:s
{i) JPB’s successcr agancy, (ii) any one of JPB'.s member agencies
or counties; '(iii) the’'Peninsula Rail Transit Distxict; (iv) the
State -of California  Department of Transportation; or (V) an
existing or to be formed public, quasi-public or nonprofit entity
formed or authorized to own JPB‘s interest in the Gilroy Joint
Facilities, but only if such successors ox assigns have the legal
power and authority to undertake all of the rights and obligations
of 'JPB hereunder including, but not limited to, .the obllgatlon to
lndemnify SPT puxsuant to Section 6 hereof; S

(b) SPT ‘may ‘assign or sell all or any part of. its rlghts
hereunder without the consent of JPB only to: (i) any successor or
affiliate-of SPT, (ii) any other Class I railroad, or (iii) to any
Operator who is financially’ responsible and has a management team
with  a demonstrated record of reliable and safe railroad
maintenance and operating experience; provided that such party has
the legal power and authority to undertake all of the rights and
obligations of SPT' hereunder including, but not limited to, the

' obligation to indemnify JPB pursuant to Section 6 hereof.

(c) SPT may assign or sell all or any part of its rights
hereunder to any entity with the consent of JPB (which consent
shall not be unreasonably withheld, conditioned or delayed).

(d) Within ten days after any assignment, the assignee shall
execute and deliver to SPT and JPB a written instrument assuming
all of the assignor’s obligations hereunder, and an opinion of such

" assignee’s counsel statlng' that such assignee is entitled to

perform all of the assignor’s obligations hexeunder.

Section 4. QPERATIONS
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4.1 Management and Control: Subject to Sections 4.2 and 4.3
below, the management and operation (including dispatching) of the
Gilroy Joint Facilities shall be under the exclusive direction and
control of SPT. JPB, at its sole cost and election may monitor
dispatching operations over the Gilroy Joint Facilities on a
reasonable basis.

4.2 Phaged Operations: JPB'’s Gilroy Commuter Service
hereunder on the Gilroy Joint Facilities shall proceed in two
phases, as described below, with the first phase being the start-up
of Gilroy Commuter Service during the construction of track
facilities necessary for the second phase (during which operating
delays can be expected). The start of the second phase of Gilroy
Commuter Service operations is subject to the completion of
construction (estimated to be one year follcmung the Effective
Date) of the Changes and/or Additions set forth in Section 10.1(a).

(a) Phase I: During the first phase, JPB may operate
only one (1) dead-head non-scheduled Gilroy Commuter Service Train
(two push-pull Trains combined) from San Jose to Gilroy and two (2)
scheduled Gilroy Commuter Service Trains from Gilroy to San Jose in
the morning (a.m.) hours, and JPB may operate only two (2)
scheduled Gilroy Commuter Service Trains from San Jose to Gilroy
and one (1) non-scheduled, dead-head Gilroy Commuter Service Train
(two push-pull Trains combined) in the evening (p.m.) hours. 1In
addition, JPB may, to the extent reasonably related to the level of
operations described above, operate Trains and Equipment for the
purposes of equipment review, schedule checks, personnel training
and Changes and/or Additions and maintenance of way activities.

.During this phase, the parties shall enter into a mutually

acceptable written lease by JPB of SPT’'s 1500-foot house track at
SPT's Gilroy station for the purpose of 1loading and unloading
Gilroy Comnmuter Service passengers and storing Gilroy Commuter
Service Trains during periods between the arrival of the above-
referenced non-scheduled, dead-head Gilroy Commuter Service Train
from San Jose and the departure of the two scheduled Gilroy
Commuter Service Trains in the morning hours and the period between
the arrival of the two scheduled Gilroy Commuter Service Trains
from San Jose and the departure of the one non-scheduled dead-head
Gilroy Commuter Service Train in the evening hours. In addition,
during this phase, JPB crews must "hand-throw" switches. SPT shall
dispatch all Trains on a "first-come, first-served" basis,
provided, however, that if SPT and JPB can reach agreement on a
mutually satisfactory schedule for Gilroy Commuter Service
operations (and the parties expect to reach such agreement), SPT
shall dispatch giving priority to those scheduled Gilroy Commuter
Service Trains. Neither party hereto shall unreasonably withhold
its consent to such agreement. )

(b) Phase II: Upon completion of construction work
set forth in Section 10.1(a) and thereafter during the term of this
Agreement, JPB may operate not more than a total of eight (8)
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scheduled Commuter Service Trains between San Jose and Gilroy (four

(4) in each direction) which shall be dispatched by SPT on a
"first-come, first-served” basis, provided, however, that if SPT
and JPB can reach agreement on a mutually satisfactory schedule for
Gilroy Commuter Service operations (and the parties expect to reach
such agreement), SPT shall dispatch giving priority to those
scheduled Gilroy Commuter Service Traine. In addition, JPB may, to
the extent reasonably related to the level of operations described
above, operate Trains and Equipment for the purposes of equipment
review, schedule checks, personnel txalnlng and . Changes and/or
Additions and maintenance of way activities. Neither party hereto

shall unreasonably w1thhold its consent to such agreement.

4.3 Assumption of Dlspatchlngz 'In ‘the event SPT becomes
incapable of adeqguately. ‘performing dispatching functions hereunder
for Gilroy Commuter Service, arrangements will be made for the
prompt and oxderly transfer of such functions to JPB.

4.4 cgmmuter Servxce Passenger Facilities: Theconstructlon
and ° maintenance ‘of statlon facilities,  platforms, - other
accommodations for G;quy Con.auter Service. passengers, related
facilities, and necessary physical changes in Trackage including
Commute Suppeort Pacilities Trackage will be at the sole cost and
the sole responszblllty of-the JPBE. However,; the location of such
Gilroy Commuter Service passenger. facilities on the Gilroy Joint
Facilities will be subject to mutual agreement of the parties.

" Neither party. shall unreasonably thhhold, cond;txon or delay its

consent.(

'~ 4.5° Limitations on Liability. “Except as otherﬁ;se'may'be
provided in Section 6, if the use:of the Gilroy Joint Facilities
shall at any time be interrupted or traffic thereon or thereover be

. delayed for any cause, neither party shall have or make any claim

against the other for loss, damage, or expense of any kind, caused
by or resultinq ‘from such interruption or delay.

4.6 Use of Commute Support Facxlltles. - JPB shall have
the perpetual and exclusive use and control of its Commute Support
Facilities unless otherwise agreed to in writing by JPB and SPT.

4.7 Furnishing of Puel, Train Supplxes, Etc.. Each party
shall be responsible for furnishing, at its sole cost and expense,
all labox, fuel, and Train supplies necessary for the operation of
its own Trains over the Gilroy Joint Facilities. 1In the event a
party does furnish such labor, fuel, or supplies to another party
hereto, the party receiving same shall promptly, upon receipt of
billing therefor, reimburse the party furnishing same for its
reasonable costs thereof, including Customary and Materials
Additives.

4.8 Operating Rules. The operation by JPB on' the Gilroy
Joint Facilities shall at all times be in accordance with the
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rules, instructions, and restrictions of SPT. Except as otherwise
provided herein, such rules, instructions, and restrictions shall
be reasonable, just, and fair between the parties using the Gilroy
ch:mnt Facilities and shall not unjustly d:x.scrim.nata ‘against any
of them.

4.9 Communications: JPB shall, at its sole cost and
expense, obtain, install and maintain in all Trains and Equlpment
used by it on such Trackage, such communication equipment as is
necessary to allow JPB to communicate with dispatching and
signaling facilities in the same manner as the SPT. SPT, under the
terms of this Agreement, shall consult with JPB prior to adoption
of new communication systems or signal systems for use on the
Gilroy Joint Facilities which therstofore have not been adopted
generally in the railroad industry. :

4.10 Clearing Prains and Equipmen If, by any reason of
mechanical failure or for any other. cause, the Trains or Eguipment
of JPB or SPT or their respective Operatorsg becoms stalled or
disabled on the Gilroy Joint Facilities and are unable to proceed,
or fail to maintain the speed required of Trains or Egquipment to
meat noxrmal schedules, or if in emergencies crippled or otherwise
defective Egquipment is set out from any such Trains on the Gilroy
Joint Facilities, then the party whose Trains or Eguipment are
involved in the incident shall be responsible for furnishing
locomotive units or such other assistance as may be necessary to
haul, 'help or push such Eguipment or Trains, or to properly move
the dn.sabled Trains or Eguipment. By mutual agreement of the
parties or upon receipt of reasconable notice from the other party
that the response of the party whose Trains or Equipment are

* involved in the incident has not been ‘adeguate relative to the

scheduled uses of Gilroy Joint Facilities, such other party may
render such assistance as may reasonably be required in light of
such scheduled uses, and the party whose Trains or Equipment are
- involved in the incident shall reimburse the other party, within
forty-five (45) days after receipt of the bill therefor, for the
reasconable cost and expense, including Customary and Materials
Add:.t.wes, of rendering any such assistance. The costs and expense
of services referenced above in this Section 4.10, including
without.limitation liability (as that term is defined in Section 6)
shall be treated in accordance with Section 6 hereof. If it
becomes necessary to make repaire to crippled or defective Trains
or Equipment of the JPB or SPT or their respactive Operators in
order to move Trains or Eguipment from the Gilroy Joint Facilities,
such work shall be the responsibility of the party whose Trains or
Equipment are involved in the incident. By mutual agreement of the
"parties oxr upon receipt of reasonable notice from the other party
that the efforts of the party whose Trains or Equipment are
involved in the incident to make the repairs are not adequate -in
‘light of the scheduled uses of Gilxoy Joint Facilities, such other
party may take control of the repairs. If the repairs are
performed by the other party, then the party whose Trains or
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Equipment are involved in the incident shall reimburse the other
party for the cost thereof, within forty-five (45) days after
. receipt of the bill therefor, at the then current AAR dollar rate

for labor charges found in the Office Manual of the AAR Interchange
Rules.

4.11 Clearing Wrecks: Except 'as otherwise provided in
Section 6, whenever the JPB’s or SPT's Trains or Eguipment on the
Gilroy Joint Facilities require rerailing, wrecking service or
wrecking Train service, the party whose Train is involved shall be
responsible for performing such service. Upon mutual agreement of
the parties or upon receipt of reasonable notice from the other
party that the response of the party whose Train is involved in the
incident is not adequate in light of the scheduled uses of the
applicable Trackage, the other party may take control of such
rerailing, wrecking service or wrecking Train service as may be
required.  SPT shall make such repairs to and réstoration of the
applicable Trackage as may be required. The cost and expense of
services referenced above -in ‘' this Section, including without
limitation, -liability (as that term is.defined in Section 6) shall
be treated in accordance with Section 6 hereof.  All Equipment and
salvage shall  be promptly 'picked up by the party whose Train is
involved in the incident or such party’s Operator or delivered to
- the party whose Train is involved in the incident or such party’s
Operator by. the other party, and all costs and expenses, including
Customary and Materjals Additives therefor, incurred by the other
party shall likewise be paid to-the other ‘party by the party whose
Train is involved in the incident. All costs and expenses to be
borne under this Section by the party whose Train is involved in
the incident shall be paid within forty-five (45) days after
rece;pt of the bills therefor.

4.12 Furnlshlng Powerz ‘For the purposes of this Section 4.12
only, the term "stopped party"” shall mean whichever of the
following described entities whose Trains are stopped in the
circumstances described in this Section: SPT, JPB, the Operator(s)
of either SPT or JPB, NRPC, or any other entity permitted in
accordance with the terms of this Agreement to operate Trains on
the Gilroy Joint Facilities. In the event Trains of a stopped
party shall be forced to stop on the Gilroy Joint Facilities for
any. reason including but not limited to, stoppage due to insuffi-
cient. hours of service remaining among the stopped party’s
employees, and such Trains are unable to proceed, any. entlty
referred to in this Section shall have the option to furnish motive
.power or such other assistance (includlng but not limited to the
right to recrew the stopped party’s Trains) as may be necessary. to
haul, help or push such Trains, or to properly move Trains off the
Gllroy Joint Facilities. All cost and expense, including Customary
and Materials Additives, to be borne by the stopped party under
this Section, shall be paid within forty-five (45) days to the
party rendering motive power or other assistance after receipt of
‘the bills therefor. SPT shall be responsible to the party
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rendering motive power for stoppage caused by its Operator(s) or
other entities operating on its behalf and JPB shall be responsible
to the party rendering motive power for stoppage caused by its
Operator(s) or other entities operating on its behalf.

Section 5. EMPLOYRES

5.1 SPT's Employees: SPT shall employ or cause to be
employed all persons necessary to construct, maintain, repair,
renew, and perform dispatching functions feor the Gilroy Joint
Facilities (excluding, for all purposes other than performance of
dispatching functions, Commute Support Facilities unless activities
for such other purposes are requested by JPB and agreed to in
writing by SPT). SPT shall be bound to use reasonable and
customary care, 8kill and diligence in the construction,
maintenance, repalir, renewal, and dispatching functions respecting
said Facilities and in managing same and JPB shall not (except as
otherwise provided in Section 6 hereof), by zeason of SPT's
performing or fallmng or neglecting to perform any construction,
maintenance, repair, renewal, dmspatch;ng functions, or management
of said Facilities , have or make against SPT any c¢laim or demand
for any loss, damage, destruction, injury, or death whatsoever
resulting therefrom. ‘ .

5.2 JPB’s Employees: JFB shall employ or cause to be
employed all persons necessary to construct, maintain, repair, and
renew Commute Support Facilities. JPB shall be bound to use
reasonable and customary care, skill, and diligence in the
construction, maintenance, repair, and renewal of said Facilities
and in managing same; and SPT shall not (except as otherwise
provided in Section € hereof), by reason of JPB‘s performing or
failing or neglecting to perform any construction, maintenance,
repair, renewal, or management of said Facilities, have or make
against JPB any claim or demand for any loss, damage, destruction,
injury, or death whatsocever resulting therefrom.

5.3 Fair Treatment: All officers, agents, and employees
of JPB and of SPT engaged in the management, operation, and
maintenance of the Gilroy Joint Facilities or any portion thereof
shall perform their duties in a fair, imparxtial, and just manner
with respect to the rights and obligations between the parties as
provided in this Agreement.

5.4 Examinations: JPB, or JPB’‘s OQperator and SPT, or
SPT's Operator, shall require their respective employees to pass
periodic examinations on the General Code of Operating Rules
effective October 29, 1989 (or any successor publicatien),
timetables, General Orders and Track Bulletins (all as amended from
time to t;me) which shall be applicable to the operations on or
along the Gilroy Joint Facilities.
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5.5 Rules Viclations:

SPT, or SPT’s Operator, shall notify JPB in writing
specifying the circumstances in the event JPB, JPB’'s employees, or
JPB's Operator or any other entity with which JPB contracts to
provide Gilroy Commuter Service fails to abide by the rules,
instructions and restrictions of the SPPT, or SPT's Operator,
governing the operation on or along the Gilroy Joint Facilities.
JPRB, JPB’s Operator, or any other entity with which JPB contracts
to provide Gilroy Commuter . Service shall take prompt action to
correct the failure to abide by the rules, instructions, and
restrictions of tha SPT, or the SPT’s Operator, governing the
operation on or along the Gilroy Joint Facilities. In the event
JPB, JPB’s QOperator, or any other entity with which JPB contracts
to provide Gilroy Commuter Service must hold a formal investigation
pursuant’ to a collective bargaining agreement relating to the
neglect, refusal or failure of JPB, JPB's employses, JPB’s
Operators or any other entxty-with which JPB contracts to provide
leroy Commuter Service to.abide by the rules, instructions, -and
restrictions of the SPT, or SPT’s Operator, governing the operation
on or along the Gilroy Joint Facilities, SPT, or SPT’s Operator,
shall cooperate with JPB, JPB's Operator, or any other entity with
which JPB contracts to provide Gilroy Commuter Service and make

- available personnel of 8PT, or $PT’s Operator, .as witnesses for
JPB, or JPB’s Operator, in such formal investxgatlon at the cost
and expense of JPB. . . ) .

"Section 6. LIABILITY
6.1 'Assumptidn of Responsibility:

(2) Except as othexwise prov;ded in Section 4.11 each ot
the parties hereto shall assume, bear and pay all the liabilities
allocated to its as the responsible party under the terms of this
Section 6. For purposes of this Section 6, the term “"liability"
shall include all loss, damage, cost, expense (including costs of
investigation and attorney’s fees and expenses at arbitration,
trial or appeal .and without institution of arbitration or suit),
liability, claims and demands of whatever kind or nature arising
out of an incident described in the applicable provision of this
Section 6. Except as otherwise expressly provided in Sections
6.2(b), 6.2(d), 6.2(e), and 6.4, the respons:.bllity for liabkilities
undertaken by each party under. thls Section 6 is without respect to
fault, failure, negligence, misconduct, malfeasance or misfeasance
of any party or its employees, agents or servants.

(b) All costs and expenses incurred in connection with
the investigation, adjustment and defense of any claim or suit
shall be included as part of the liability for which responsibility
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is assumed under the terms of this Section 6, including salaries or
wages and associated benefits of, and out-of-pocket expenses
incurred by or with respect to, employees of sither party engaged
directly in such work and a reasonable amount of allocated salaries
and wages of employees providing support services to the employees
so engaged directly in such work.

6.2 Allocation of Responsibilities:

(a) Liability for personal injury (including bodily
injury and death) to, or property damage suffered by, an invitee of
either party shall be the responsibility of and borne and paid
solely by that party regardless of the cause of such loss or the
fault of either party or whose Train or Equipment was 1nvolved,
except as gpecifically provided in Section 6.2(b) and Section 6.
below. For purposes of this paragraph, and without llmitatlon,
consultants and contractors of a party and any person who is on a
Train or Equipment operated by or for the account of a party (other
than an employes of a party engaged in performing duties for that
party) shall be deemed to be an invitee of that party. All persons
at or adjacent to a passenger statlon or loading platform shall be
deemad to be invitees of JPB (other than employees, contractors and-
consultants, including employees of such contractors, of SPT or
Operator of SPT engaged in performing duties for SPT or for any
such Operator of SPT).

(b) After SPT shall have incurred aggregate liability
under both this Agreement and the Trackage Rights Agreement in an
amount equal to $25.0 million for injury to or damage suffered by
its invitees for incidents occurring in any one calendar year, JPB
shall bear a share of that portion of the aggregate liability to
SPT’s invitees for that year that is in excess of $25.0 million in

. proportion to JPB's relative degree of fault, if any; pr0v1ded

that JPB shall not bear liability to SPT’s invitees in an amount in
excess of $125.0 million for incidents occurring under both this
Agreement and the Trackage Rights Agreement in such calendar year.
In computing the $25.0 million base amount payable by SPT prior to
any participation by JPB, there shall be excluded any liabilities
incurred due to the Excluded Conduct (defined below in Section 6.4)
of SPT. After JPB shall have incurred aggregate liability under
both this Agreement and the Trackage Rights Agreement in an amount
equal to $25.0 million for injury to or damage suffered by its
invitees  for incidents occurring in any one calendar year, SPT

shall bear a share of that portion of the aggregate liability to

JPB’s invitees for that year that is in excess of $25.0 million in
proportion to SPT’s relative degree of fault, if any; providcd,
that SPT shall not bear liability to JPB’8 invitees in an amount in
excess of $125.0 million for incidents occurring under both this
Agreement and the Trackage Rights Agreement in such calendar year.
In computing the $25.0 million base amount payable by JPB prior to
any participation by SPT, there shall be exciuded any liabilities
incurred due to the Excluded Conduct of JPB. Liability shall be
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deemed- incurred on the date of the incident giving rise to such
liability regardless of the date on which liability is paid or
established. The determination of the relative fault of the
parties in any proceeding establlshlng ‘the llablllty shall be
binding on the parties.

(c} Liability for personal injury (lncludlng bodily
injury and death) to, or property damage suffered by, persons other
than invitees of either SPT or JPB and casualty losses to property
owned 'by the SPT and/or JPB shall be the responsibility of and
borne and paid by the- parties as follows regardlass of the cause of
such’ loss: or the fault of "either party except as provided in
paragraphs (d) and (e) of thls Section 5 2 and Section 6.4 below:

(i) ZLoss to Trains, Equipment and other property

“owned by JPB shall be the zespona;bxlxty of
the JPB and borne by it. :

(ii)"Loss to Trains, Equipment and other prcperty

owned - by and freight transported by SPT shall -

/«ba the rasponsibil;ty of SPT and borne by it.

" (4ii) Loss to  'property uséd by both parties -and
property jointly owned by SPT and JPB shall be

the responsibility of and borne (A) totally by

the single party whose Train or Equipment was
" involved in the incident, (B) equally by the
- parties'if the Trains or' Equipment of both
partxes were involved in the incident, and (C)
by the party or parties responsible for costs
: ~° " of maintenance of the property pursuant to the
b - cost allocation principles of Section 9 hereof
if no party’s Train or Equipment was involved

in the incident. .

(iv) 'Llabzllty for personal injury (including
" bodily injury and death) to, or property
damage suffered by, any employee of either
party which occurs during the couxse of
employment or while traveling to or from
" employment - (an ‘“"employee") shall be ‘the
responsibility of and borne solely by the
party employing such employee.

(v) Liability - for personal injury (including
: bodily injury and death) .to, or property
damage suffered by, any person who is not an
employee ox invitee of either party (including
without limitation persons using vehicular and
pedestrian crossings and trespassers) shall be

the responsibility of and borne (A) totally by
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the party whose Train or Equipment was
involved in s8uch loss if +the Train or
Equipment of only one party was involved, and
(B) by the SPT if no Train or Eguipment was
involved in the incident. ' .

(d) Liability for personal injury (including bodily
injury and death) to, or property damage suffered by, a person who
ie not an employee or invitee of either party shall be the
responsibility . of and borne by both parties in proportion to their
relative degrees of fault if Trains or Equipment ¢f both parties
were involved in the incident giving rise to such injury or damage.

{e) Each party shall indemmify the other party and hold
the other party harmless £from and against any Environmental
Expenses incurred in connection with the discharge or release of
any Hazardous Materials on or about the Gilroy Joint Facilities by
such party, or its employees, contractors, lessees, invitees,
representatives, agents, Operators (including, but not limited to,
NRPC), successors, or assigns. SPT shall further indemnify and
hold JPB harmless, and defend JPB with counsel reasonably
satisfactoxy to JPB against any damages or liability caused by or
arising out of a release or discharge of Hazardous Materials, in,
on, or about the Gilroy Joint Pacilities ocecurring prior to the
date hereof. For purposes o0f this Section 6.2, the terms
"Environmental Expenses" and "Hazardous Materials" shall have the
meaning set forthin that certain Environmental Indemnity Agreement
between the parties which is part of the Sale Agreement. Nothing

- herein 1is intended to, nor shall abrogate the rights and

responsibilities of the parties contained in the aforesaid
Environmental Indemnity Agreement.

6.3 Insurance:

.{a) SPT and JPB shall each maintain general liability
insurance in the amount of at least $100,000,000 per occurrence and
shall either include all of their respective Operators (other than
NRPC} as insureds under their respective policies or furnish
evidence of separate insurance of the same amount and type for each
Operator (other than NRFEC). Insurance sghall be placed with a

company or companies authorized to conduct business in California.

SPT and JPB (and any Operator of either party .if such Operator
demonstrates to the reasonable satisfaction of the SPT and JPB
sufficient financial capacity) may self insure to a level not to
exceed $10.0 million.

(b) The general liability insurance required by Section

. 6.3(a) shall provide coverage for personal injury, bodily injury,

death and property damage with respect to all operations of the
SPT, JPB and Operators, respectively. Such ingurance shall include
blanket contractual coverage, including coverage for written, oral
and implied contracts and specific coverage for the indemnity
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provisions set forth in this Section 6. ©Each policy of general
liability insurance obtained by the SPT and JPB shall name the
other as an additional insured with respect to any liability to be
borne by the party obtaining such lnsurance puxsuant to the
provisions of this Section 6.

(c) For any claims arising out of activities, products
or ‘operations resulting from or related to this Agreement, the
insurance .obtained pursuant to Section 6.3(a) shall be primary with
respect to the obligation under this -Agreement of the party
-obtaining the insurance and -with respect..to .the interests of all
parties: added as additional ' insureds. Any. rother insurance
maintained by an additional insured shall be excess of this
coverage herein defined as prxmary and shall not contribute wmth
it. . \ . 5 . . ,

(d) Unless otherwise= agreed by . SPT and JPB, ‘the
insurance :equxred by Section 6.3(a) shall be maintained by each of
the parties-specified therein for -the(full term. of-this. Agreement
and ‘shall not be permitted to expire or .be canceled or materially
changed  except upon sixty- (60) days’ written notice to ‘the other
parties. Each insurance policy required by Section 6.3(a) shall be
endorsed. to . state: that covarage‘shall not be. suspended, voided,
canceled by either .party, or reduced- in coverage, or. limits except
-after-sixty’ (60) days' prior written not;ce has been given to’ all

. anureds. s

) (e) Each of SPT and JPB shall cause its and/or its
Operator s (other than NRPC’s) -insurers to provide the other ‘with
certificates of insurance and endorsements evidencing: the
provisions specified above in - this _Section 6.3 prior to
commencement of operations under this Agreement.

(f) A failure of any party to maintain the insurance
reguired by this Section 6.3 shall not'relieve such party of any of

- its liabilities or‘obligations*under»this Agreement.

6.4 lextatxons on. Indemnification*‘

{a) The pI.'OVlSJ.OnS of this Sectz_on 6.4 shall apply
notwlthstanding -the provisions of Section 6.2 above. "Excluded
Conduct” shall mean (i) an entire failure of care or the exercise
of so slight a degree of care as to raise a presumption that there
was a conscious indifference to the things and welfare of others,
(ii) conduct constituting a reckless or wanton disregard of the
probable results of such conduct, (iii) wilful misconduct, or (iv)
conduct which would permit the award of exemplary or punitive
damages.. Neither party shall: be indemnified for any loss or
liability resulting from its own Excluded Conduct, and in any such
case such party shall be responsible for and bear loss or liability
in proportion to its relative degree of fault and such party shall
be responsible for and bear all exemplary or punitive damages, if

{o:vg\iey ~21~ fick-gia vay




DEC 28 ’91 16:28 FRGE.DZZ

s

any, resulting from its Excluded Conduct. If any of the provisions
of Section 6.2 would otherwise indemnify a party against liability,
loss or damage that would be prohibited by or unenforceable under
the laws of the State of California (including a determination that
indemnification under the circumstances involved is -against the

- public policy of the state), the indemnity provided by such

provision shall be deemed to be limited to and operative only to
the maximum extent permitted by law. Without limitation, if it is
determined that any law or public policy of the State of California
prohibits the indemnification of a party for its own sole
negligence in any instance covered by the provisions of Section
6.2, those provisions shall be deemed to exclude indemmification
for such party’s sole negligence but to permit full
indemnification, as specified in Section 6.2, if both parties were
negligent. In the case of any liability, loss or damage for which
the ©provisions of this Section 6.4 would prevent the
indemnification of a party, such party shall be responsible for and
bear such liability, loss or damage.

{b) Notwithstanding" Section 6.2-above, SPT and JPB shall

“ bear liability in proportion to their relative degrees of fault if,

but only if, the liability arises solely out of a collision between
a Train of SPT and a Train of JPB that occurs on the Gilroy Joint
Facilities during a "peak commuter period®, as hereinafter defined,
on a day-during which JPB operates scheduled Gilroy Commuter
Service Trains. This Subsection 6.4(b) shall cease to apply on any
segment of the Gilroy Joint Facilities upon which there are double
track operations. As used in this Section 6.4(b), the term "peak
commuter period"” shall mean a single uninterrupted period in the
morning and a single uninterrupted period in the afternocon to be
designated by JPB from time to tims upon not less than 90 days
written notice from JPB to SPT; provided, however, that neither of
such periods shall exceed five (5) hours and the two periods
together shall not exceed nine (9) hours in the aggregate.

6.5 Scope of Indemmification: In any case where a party
is regquired under the provisions of this Section 6 to bear a loss
or liability, it shall pay, satisfy and discharge such liability
and all judgments that may be rendered by reason thereof and all
costs, charges and expenses incident thereto, and such party shall
forever indemnify, defend and hold harmless the other party and its
commissioners, directors), officers, agents, emplovyees,
shareholders, parent corporation and affiliated companies or
governmental entities from, against and with respect to any and all
liabilities which arise out of or result from the incident giving
rise thexeto. If a party asserts that the other was guilty of
Exclusive Conduct and denies liability for indemnification of the
other party based thereon, the party asserting such Excluded
Conduct shall have the burden of proof in establishing such
conduct, It is the intent of the parties that the indemnification
provisions of this Section 6 shall apply to both the passive
negligence and the active negligence of an indemnified party.
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6.6 Procedure:

(a) If any claim demand shall be asserted by any person
against an indemnified party under‘this Section 6, the indemnified
party shall, within 30 days after notice of such claim or demand,
cause written notice thereof to be given to the indemnifying party,

‘provided that failure to notify the indemnifying party shall not

relieve the ‘indemnifying party from any liability which it may have
to the indemnified party under this Section 6, except to the extent
that the rights of the zndemnifying party are. in fact prejudxced by
such failure. 1I1f any such claim or demand shall be brought against
the indemnified .party and it shall have given notice thereof to the
indemnifying party, the 1ndemnifying party shall have the rlght, at

. its own expense, to control’ (including the selection of counsel
. reasonably satlsfactory'to the’ indemnified,partyzlor‘to participate

in the defense of, negotiate or settle, any such claim orx demand,
and the partxes hereto agree to cooperate fully with each other in
connection with any such defensa, negotiation or settlement. 1In
any event, the indemnified party shall not make any settlement of
any claims which might give risse to liability on the part. of the
indemnlfylng party under this Section .6 without the prior written

‘consent of the indemnifying . party, which consent shall not be

unreasonably withheld, condltioned or delayed. If any.claim or

_demand relates to a matter for which the parties, under the terms

of Section 6.2, are to share liability equally or in_proportion to
their relative degrees of fault, each party shall be entitled to
select its own counsel and defend itself against the claim at . its
own expense, and neither party shall make any settlement of any

- such claims without the prior written consent of the other party,

which consent shall not be unreasonably wzthheld, conditioned or
delayed. .

(b) Subject to the provis;ons of Section 6. 6(a), on each
occasion that the Iindemnified party -shall be entitled to
indemnification or reimbursement under this Section 6, the
indemnifying party shall, at each such time, promptly pay the
amount of such indemnification or reimbursement, If the
indemnified party shall be entitled to indemnification under this
Section 6 and the indemnifying party shall not elect to control any
legal proceeding in connection therewith, the indemnifying party
shall pay. to the indemnified party an amount equal to  the
indemnified party’s reasonable legal fees and other costs and
expenses arising as a result of such proceedlng.

{(c) Any dispute between the parties as to the right to
indemnification or the amount to which it is entitled pursuant to
such x»ight with respect to any matter shall be submmtted. to
arbitration pursu&nt to Section 7.

6.7 Operators. Any Operator other than NRPC shall agree
to be bound by the provisions of this section 6 unless otherwise
agreed in writing by SPT and JPB. The parties will use reascnable
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efforts to extend the benefites of existing NRPC indemnities to SPT.
For purposes of this Section 6, as between SPT and JPB, the Trains,
Equipment, and actions of any Operator (including NRPC) or any
other entity acting on behalf of and for the account of a party

. hereto shall be deemed to be the Trains, Equipment and actions of

such party. Nothing contained herein shall be construed to limit
or waiwve the rights of a perty hereto to seek indemnification or
damages from its Operator{s) or other entities acting on its
behalf, for actions of said Operatcr(s) or sqid entities.

- 6.8 Dollar Amount Adjustments: - Each of the dollar amounts
set forth in Section 6.3(a) above shall be adjusted annually and
every three years, respectively, for changes in the Consumer Price
Index, but shall not be reduced below their initial levels. As
used in this Section 6.8, the term "Consumer Price Index- * shall
mean the United States Department of lLabor’s Bureau of Labox
Statistics’ Consumer Price Index, All Urban Wage Earners and
Clerical Workers, All Items, for the San Francisco area (1967=100).
If the base year for the Consumer Price Index is changed from 1967,
.the Consumer Price Index shall be converted in accordance with the
conversion factor published by the United States Department of
Labor’s Bureau of Laboxr Statistice.’ If the Consumer Price Index is
discontinued- or revised, -such’ other governmental index or
computation with which it is replaced shall be used in order to
obtain substantially the same result as would be obtained if the
. Consumer Price Index had not been discontinued or revxsed._

6.9  Not For Benefit of Third Parties: The provisions of
this Section 6 are not intended to confer any xight, benefit, or
cause of action upon any third party and are intended solely to
deal with the allocation of liability, if any, as between the
parties to this Agreement.

Section 7. DISP RE OTION BIRDING ITRATION

7.1 Settlement of Disputes: Both of the parties hereto
ﬂshall make every reasonable effort to settle any disputes ar;sxng
out of their respective rights and obligations under thxs Agreement
by prompt and diligent negotiatmons.

7.2 Controversies Subject to Arbitration: Any and all
claims, disputes or controversies between JPB and SPT arising out
of or concerning the interpretation, application or implementation
of this Agreement, which" cannot be resolved by the parties by
negotiations, shall be submitted to ‘binding arbitration as
herdinafter provided.

7.3 Arbitration Procedurae: The procedure for arbitration
shall be as follows:
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{a) In the event a claim, dispute or controversy subject
to arbitration hereunder arises, either party may serve a written
demand for arbitration .in . accordance with Section 7.3 of this
Agreement upon the other . party. If the claim,” dispute ox
controversy is not reaolved by the parties within -thirty (30)
calendar days after the service of the. demand the matter will be
deemed submltted to arbitration.

(b),Within fifty.(so) calendar days of service of a
demand for arbitration, each party shall designate an arbitrator in
writing and serve its designation upon the other party ("Noticed
Party") in accoxdance with Section 7.3 of this Agreement. If the
Noticed Party fails to timely designate the arbitrator to be
desxgnated by 1it, such arbitrator ‘shall be ' appointed by the
Pr951d1ng Judge  (or Acting Presiding Judge):of the Superior Court

. of the County of Sacramento, State -of California upon application

of either party after ten (10) days’ written notice to the other
party. ' If each party has timely designated its arbitrator, ox the
Presiding Judge _or Acting  Presiding Judge has appoiuted an

Arbitrator . for one .of the, parties .pursuant to the previous

sentence,’ ‘the two des;gnated arbitrators shall, within seventy (70)
calendar days of service of the demand for arbitration, designate
a neutral third party arbitrator. .The third party arbitrator shall
be a qualified disinterested person, knowledgeable and exparienced
in ‘rail operational matters. .and -in .the type of services

- contemplated by this Agreement.z ‘If the two arbitrators designated

by the parties fail to timely select a neutral thizd party
arbitrator, either party may- apply to the Presiding Judge (or
Acting Pres;dlng Judge) of. the Supexior Court of the County of
Sacramento, State of California to select the neutral third party
arbitrator.

(c) At any time, the parties may agree in writing
on a sole arbitrator to decide the controversy.

7.4 Rules of Arbitration: The arbitration is to be
conducted pursuant to Part 3, Title 9, of the Code of Civil
Procedure, commenclng with Section 1280, or to any successor or
replacement provisions of said Code, and the arbltrators shall have
all the powers and duties speczfied therein,

7.5 Arbitration Schedule:

(2a) The arbitration hearing shall commence no later than
four months after service of the demand and shall be concluded no
later than forty (40) calendar days after the hearing commencement
date. The arbitration decision and award shall be rendered by the
arbitrators within thirty (30) calendar days after conclusion of
the arbitration hearing.

| (b) The parties may extend any of the deadl;nes or time
periods set forth above by mutual written stipulation. The
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arbitrators may extend the time for commencement of the arbitration
hearings, conclusion of the arbitration hearings and/or the time
for rendition of the arbitrators’ decision and the award (but, with
respect to rendition of the arbitration award, by no longer than an
additional 30 calendar days), upon motion of eilther party orxr upon
the arbitrator’s own motion, upon & showing of good cause therefor.

7.6 Pending Resolntions: During the pendency of such
arbitration proceedings, the business, the operations to be
conducted, physical plant to be used, and compensation for service
under this Agreement, to the extent that they are the subject of
such controversy, shall continue to be transacted, used, and paid
in the manner and form existing prior to the arising of such
controversy, unless the arbitrator shall make a preliminary ruling
to the contrary. In the case of monetary disputes relating to
amounts billed for the payment of operating, maintenance or capital
costs and expenses under the terms of this Agreement, the party
from whom a payment is allegedly owing shall make such payment
notwithstanding such dispute and may submit the dispute to
arbitration under this Section 7 only by seeking a refund through
such arbitration. : S e

7.7 Cost of Arbitration: Each party hereto shall bear the
costs and expenses incurred by it in connection with such
arbitration, including the cost of the arbitrator appointed by it,
and both parties shall share equally the costs. and expenses
attributable to the services of the third arbitrator.

7.8 Compliance: For all purposges of this Agreament, each
party is responsible for the compliance with all proviesions of this
Agreement by its Operator or Operators and SPT shall be responsible
for.compliance by NRPC. .

-

Section 8. GOVERNMENTAL APPRGVAi-, TERM, AND ABANDONMENT

8.1 Applications: JPB shall, at its own cost and expense,
initiate by appropriate application or petition and thereafter
diligently prosecute any necessary proceedings for the procurement
of consent, approval, or authority from any governmental agency for
the sanction of this Agreement and the operations to be carried on
by JPB hereunder. SPT, at its expense, shall assist and support
said application or petition and will furnish such information and
aexecute, deliver, and file such instrument or instruments in
writing as may be necessary or appropriate to obtain such govern-
mental consent, approval, or authority. JPE and SPT agree to
cooperate fully to procure all such necessary consent, approval, or
authority. ‘
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8.2  Term: Except as otherwise provided in Section 8.3
hereof, the term of the Agreement and the trackage rights provided
for hereunder shall be perpetual.

8.3 'Ahandonment or Discontinuance: In the event that SPT

- receives necessary governmental approval or exemption to abandon or

discontinue Freight and Intercity Passenger Service over all or
substantially all of the. Lick/Gilroy Line and SPT decides to
exercise its right to abandon said operations, JPB may purchase,
and SPT shall sell, all of SPT’s interest in the Trackage and the

. right-of-way and real estate underlying such Trackage applicable to

that portion of the Lick/Gilroy Line being purchased.. For such
purposes, the parties agree. that, during the period described in

. Section 2.10 hereof, the value of one-half of the real property and
‘ right-of-way'underlying 'said Trackage shall be $20,000,000 and that

JPBE shall receive a credit of $8,000,000 for that amount during
such period. - The abandonment or discontlnuance, .purchase, and sale
by the.parties pursuant to thisg Section 8.3 shall be governed by

_ICC _statutes, -rules,  regulations,. and, \procedures _governing

abandonments or discontinuances or- those of any successor bcdy to
the ICC. If the ICC should cease to exist and there is no
successor body or procedures, the value of SPT's interest in the
Trackage, right-of- way, and underlying real. estate will be

determined. by arbitration pursuant - -to Section 7 if the parties

cannot.agree; provided, however, that JPB shall have the right not
to purchase same upon giving written notice to SPT of such election
within 90 days of the rendition of an arbitration award. .

.8.4 . Release: Upon termination of this Agreement, or any

Vpart thereof, each party shall forever release and discharge the

other party of and from any and all manner of obligations, claims,
demands, causes of action, or suits which it -might have, or which

" "might subsequently accrue to it growing out of or in any manner

connected with, directly or indirectly, the contractual obligations
of under this Agreement in the involved Trackage, provided,
however, the aforesaid relinquishment, abandonment, anrrender,
renunciation, release, and discharge of the parties shall not in
any case affect any of the rights and obligations of either party
which may have accrued, or liabilities accrued or otherwise, which
may have arisen prior to such texrmination or partial termination.
Upon any partial termination of the Agreement, however the same may
occur, the terms and conditions hereof shall continue and remain in
full force and effect for the balance of the Gllroy Joint
Facilities.

8.5 Employees: In the event of sale or of termination by
abandeonment pursuant to Section 8.3 hereof, JPB and SPT shall each
be responsible for and shall bear labor claims of, and employee
protection payable to, its own respective employees including any
amounts that either JPB or SPT may be required to pay to its own
respective employees pursuant to labor protective conditions
imposed by the ICC.
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Section 9. MAINTENANCE

. 9.1 Responsibility for Performance and Costs: - SPT shall
physically perform the ordinary and capitalized maintenance on the
Gilroy Joint Facilities (excluding Commute Support Facilities) with
the - cost of such maintenance (other than for Commute Support
Facilities) apportioned as described in Section 5.2 below. SPT
shall perform and be responsible for all costs and expenses of the
maintenance on Bxclusive Freight Trackage. JPB, or SPT at JPB’s
request and with SPT’s concurrence, shall perform the maintenance
on Commute Support Facilities and all costs and expenses associated
with such maintenance on Commute Support Pacilities shall be the
responsibility of JPB. No later than March 31 of each year SPT
will present JPB with a written estimated budget for costs and
expenses for maintenance of the Gllroy Joint Facilities (and for
maintenance of the Commute Support Facilities 1f JPB has reguested
SPT to perform such maintenance) for the next-succeeding Fiscal
Year. SPT may submit to JPB written proposed amendments,
supplements or adjustments to said budget from time to time after
submission of the initial estimated budget. Such initial estimated
budget, and any amendments, supplements and adjustments shall be
subject to the written consent ©f JPB which shall not be
unreasonably withheld, conditioned or delayed. SPT, during such
next succeeding Fiscal Year shall bill JPB monthly on an estimated
actual cost basig (including Customary and Materials Additives) forxr
JPB’s share of such maintenance costs. If it appears to JPB that
the monthly bllling deviates substantially from that projected in
the estimated budget, JPB may request a written explanation from
SPT as to the reason for such deviation and SPT shall provide such
written explanation within 15 days after receipt of the request.
If the parties are in disagreement as to any such monthly billings
or the amounts claimed for such maintenance, such disputes shall be
resolved in accordance with section 7 of this Agreement. At the
end of each Fiscal Year, there shall be an adjustment if billed
costs deviate from actual costs. Te the extent possible, the
parties shall negotiate appropriate flat rates for such maintenance
costs within twelve months of the Effective Date unless extended in
writing by the parties.

9.2 ° Apportionment of Costs: JPB  and SPT will share
ordinary maintenance costs and capital maintenance costs f£or the
Gilxoy Joint Facilities -(excluding Commute Support Facilities) on
the basis of the SFGTF applied to the traffic on said Gilroy Joint
Facilities as follows: The SFGTF will be applied with SPT as the
"dominant user" until the total number of JPB’s Trains in Gilroy
Commuter Service Trains exceeds the number of SPT’s Trains in
Freight and Intercity Passenger Service, in which case JPB will
become the "dominant uger” as defined in the SFCGTF for that Fiscal
Year. Thereafter, the determination as to who is the "dominant
user" shall be made for each Fiscal Year with the party having the
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greater number of Trains designated as the "dominant user® for the
applicable Fiscal Year. However, capital expenditures which are
unique for Gilroy Commuter Service only will be paid solely by JPB
and not included in the SFGTF. Similarly, capital expenditures
which are unigue for Freight Service and/or Intercity Passenger
Service will be paid 3olely by SPT and not included in the SFGT?.

9.3 Level of Maintenance: The ' . Gilroy Jo;nt Fac111t1es

~{other ‘than Commute Support Facllxties and Exclusive Freight

Trackage) shall be maintained by SPT to a minimum of the existing
condition as reflected xn SPT's Timetable, General Orders, and
Track Bulletins applicable to the’ GllIOY’JOlnt Facilities and which
are in effect as of the date hersof as attached hereto as Exhibit

..If JPR makes Changes and/or Additions to the Gilroy Joint
Fac;lxties in - accordance "with Section 10.6 below, SPT shall
maintain ‘the Gilroy: Joint Facil;txes as provided in Section 10 6

,below.. .

9 4 Protection of oPeratlnns. SPT further: agrees that

zmaxntenance and Changes and/or Addit;ons activities affecting the
.Gilroy Joint Pacilities shall not be. scheduled to unreasonably

delay or impair JPB’s rights under . Section 4.2 to provide Gilroy

- Commuter :Service on the Gilroy Joint Facilities. JPB shall be

given the same advance notice of malntenance plans and schedules as
is provxded to SPT's persannel. i : .

. 5 Assumptlon of Halntenance- In the event SPT becomes
incapable of adequately'performlng maintenance functions hereunder
for the Gilrxoy Commuter Service, arrangements will be made for the
prompt and orderly transfer of such_ functions to JPB. '

SECTION 10. Im OVEMENTS

10.1 JPB Responsibility: - JPB shall pay for or reimburse
SPT for the following Changes and/or Additions to the Gilroy Joint
Facilities:

(a) Construction duxring the f£irst phase ‘of Operatlons
(which is estimated to Dbe completed within one year of the
Effective Date pursuant to a  schedule mutually agreed by the
parties), which includes the following (with the understanding of
the parties that these listed Changes and/or Additions and the time
for their completion may be changed or superseded by written
agreement between SPT and either JPB or the Santa Clara County
Transit District (acting for and on behalf of JPB) and that the

parties may agree in writxng to further Changes and/ox Add&tlons‘

and the time for such completion):
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(1) Conversion of the spring switches at the
stations of Lick, Coyote, and Gilroy to power-operated switches,
controlled by SPT's dispatcher;

’ (ii) Construction of a 10,000~foot high-speed (40
mph) siding at the station of San Martin, which is between the end
of the double track at Coyote and the beginning of the double track
at Gilroy, which will be hand-operated; and

(iii) Any required improvements to the 1 500-foot

‘house track at the Gilroy passenger station to be leased by SPT to

JPB for the purpose of loadzng and unloadxng passengers or storing
passenger equipment. ‘

(b} Any Changes and/or Additions to the Gilroy Joint
Facilities requested by JPB (even if both SPT and JPB benefit from
such Changes and/or Additions). The parties may, but are not
regquired to, agree on a cost sharing for Changes and/or Additions
to the Gilroy Joint Facilities that are mntually beneficial.

. 10.2 SPT Responsibility: SPT shall be solely'responsible
for the cost and expense of Changes and/or Additions on the Gilroy
Joint Facilities which SPT has requested (even if both SPT and JPB
benefit from such Changes and/or additions). The parties may, -but
are not reguired to, agree on a cost sharing for Changes and/or
Additions to the Gilroy dJoint Facil;t;es that are mutually
baneficial,. :

10.3 Shared Respons;bility* he coets of any other Changes
and/or Additions shall be shared on a basis to be agreed by the
parties. :

10.4 Grade Separations and Crossing: Notwithstanding any
other provisions of Section 10 of this Agreement (other than
Section 10.9), the cost of new and upgraded grade separations and
new or upgraded pedestrian or vehicular road crossings at grade on
the Gilroy Joint Facilities (but not including the cost of
maintenance or capitalized maintenance of any of the foregoxng)
shall be borne by the parties as follows.

(a) SPT Responsibility: ~ 8PT shall be solely responsible
for the cost and expense of those separations and crossings covered
hereunder which (1) it has instituted and undertaken for its
benefit and which were not requested by JPB, (ii) S8PT has
reguested, and based thereon, JPB has actually undertaken, or (iii)
were requested, required or funded by any other party and which SPT
has instigated, induced, actively and substantially suppo:ted, or
solely caused.

(b) JPB Responsibility: JPB shall be solely responsible
for the cost and expense of those separations and crossings covered
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hereunder which (1) it has instituted and undertaken for its
benefit and which. were not requested by S8SPT, (ii) JPB has
requested, and based thereon, SPT has actually undertaken, or (iii)
were requested, required or funded by any other party and which JPB

" has instigated, induced, actively and substantially supported, or

solely caused.

(c) Shared Responslbxllty~, SPT and JPB  shall share the
costs and expenses for all other grade separations and crossings
not subject to Subsections (a) and (b) above on the basis of the
number of Trains of each party operated over the applicable grade
separation or crossing during the twelve calendar month period
lmmediately preceding the approval of the f£final plans for
construction of such grade separation or crossing.

{d) Identity of Parties: For purposes of this Section

. 10 4, JPB shall include any one or more of JPB’s member agencxes,

its Operatcr(s) or other entities acting on JPB's behalf or for its
account, and its respective successors or assigns; and SPT shall

include SBT's Operator(s).or other entlties acting on SPT’s behalf .

and for its account and its respective successors and assigns.

(e) . Prioxr Grade Separatxon Projects~ Notwithstanding any
other provision of . this Section - 10.4, the costs for the grade
separation project under consideration as_of  the date hereof at
Bailey Avenue in Santa Clara County. (Milepost 64.0) shall not be
subject - to this Agreement, and neither JPB nor any of its members
shall be responsible for any portion of the costs thereof by virtue
of having entered into this Agreement or by having instituted the
Service contemplated hexeunder. The costs of that pxoject shall be
borne by those entities which would have borne the same as if this
Agreement had not been entered  into and as if the Service
contemplated hereunder had not been instituted.  SPT and JPB
represent and warrant to each other. that, other than the above-
described Bailey Avenue project, to the best of each party’'s
respective knowlaedge, there are no grade separation projects on the
Gilroy Joint Facilities currently planned, requested or required by
any local agency, special district, city, county, state or federal
governmental agency, bureau or department. Nothing contained in
this Subsection shall affect, limit, or modify any cost sharing or
allocation arrangements, agreements, or requirements, if any exist,

between JPB or its member agencies and any other public entities

concerning grade separations nor shall SPT be liable to JPB or its
member agencies for any of their obligations under any such
arrangements, a.greements, or requirements, if any ex::.st.

10.5 Des:.gn Plans: Eng:.neer.mng and design plans for
the construction of any Changes and/or Additions requested by JPB
on Gilroy Joint Pacilities must be submitted to and approved by SPT
prior to any construction. 8SPT's approval for such construction
shall not be unreasonably withheld, conditioned or delayed.
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10.6 Changes and/or Additions to Gilroy Joint Facilities:
JPB shall have the right to request Changes and/or Additions to the
Gilroy Joint Facilities. Any such Changes and/or Additions shall
be subject to the approval of SPT (which shall not be unreasonably
withheld, conditioned, or delayed), and shall be at JPB's sole cost
and expense. If JPB and SPT agree to the Changes and/or additions,
they shall further agree in writing as to the nature of such
Changes and/or Additions, as to the level of utility to the line
affected by the Changes and/or Additions, and the consegquent level
of maintenance required under Section 9.3, above, by reason of such
Changes and/or Additions.

10.7 Additional JPB Rightss JPB shall have the right to
enter, construct, reconstruct, maintain, repair, operate, use,
relocate, and/or remove station facilities, platforms, ‘other
accommodations for Gilroy Commuter Service passengers, and related
facilities including Commute Support Facilities in accordance with
Section 4.4 and 10.5 hereof.

‘10.8 . JPB’s Improvements: Construction,
reconstruction or use of Changes and/or Additions which are JPB’'s
responsibility pursuant to Section 10.1 shall not unreasonably
interfere with SPT’s Freight or Intercity Passenger Service and the
completion of such Changes and/or Additions shall not result in the
degradation of the Trackage and signal system of the Gilroy Joint
Facilities; provided, however, that nothing in this Section shall
be construed to limit or otherwise abrogate JPB's rights pursuant
to Section 4.2 hereof. ’ :

10.9 Necessary Changes and/or Additions:
Notwithstanding any other provisions of Section 10 of this
Agreement, if Changes and/or Additions are determined to be
necessary to reinstate Service or are then currently necessary to
maintain the integrity of the Trackage or Track Structure for its
then current utility to both parties on the Gilroy Joint
Facilities, the party owning the element of the affected Trackage
or Track Structure ("responsible party*) shall be responsible for
undertaking the necessary Changes and/or Additions and SPT and JPB
shall share  the costs of such Changes and/or Additions on a
mutually agreeable basis taking into account the benefits to each
party derived from the continued use of the Trackage or Track
Structure. (Notwithstanding use of the SPGTF elsewhere in this
Agreement, there shall be no presumption that the SFGTF is the
appropriate basis for allocating costs under this Section 10.9 in
any given situation.)} Changes and/or Additions effected pursuant
t0 this Section shall be subject to the procedures set forth in
Subsections (a) through {(e) below. ‘

{a) In the event of an occurrence (other than that
for which a party is liable under Section 6) resulting in (i)
cessation or interruption of Service and damage to the Trackage or
Track Structure, and the costs of Changes -and/or Additions to
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reinstate Service and to bring the Trackage and Track Structure to
the then current level of utility is in excess of $15,000,000, or
(ii) significant disruption of Service and damage to the Trackage
or Track Structure, and the costs of Changes and/or Additions to
reinstate Service and to bring the Trackage and Track Structure to
the then current level of utility is in excess of $5,000,000 for
the first twenty (20) years after the. Effective Date and
$10,000,000 thereafter, the responSible party'will elect whether to
make the necessary Changes and/or. Additions to reinstate Service
and to bring the line to its then current level of utility. 1f the
responsible party elects to abandon Service in lieu thereof, it
will notify the other party, in which case the notified party will
have the option to acquire. the applicable. Trackage orxr Track
Structure at a value to be agreed upon, and, if the parties:cannot

" agree on the value, the issue of the value will be submitted to

arbitration pursuant to Section 7 hereof.. If the responsible party
‘elects. to effect the Changes and/or . Additions, it will so notify
the other party, and the notified party.will have .the.option of
agreeing to share the costs of such Changes and/or Additions on the
basis described above or to abandon.its-Service on the affected
Trackage or Track Structure. 'If. either party elects to abandon
Service pursuant, to this Subsection and is prevented. from such
abandonment by regulatory authority,. it will share the. costs of

~ Changes and/or’ RddltlonS<Wlth the party making any . Changes and/oxr

'Additions under this Subsection on the basis described above.

(b) ) In the event of an occurrence (other ‘than ‘that
for ‘which*-a party is liable under Section 6) resulting in (i)
cessation or interruption of Service and damage to the Trackage or
Track Structure, and the costs of Changes and/or Additions to
reinstate Service and to bring the Trackage and Track Structure to
the then current level of utillty does not exceed $15,000,000,. or
(ii) significant disruption in service and damage to the Trackage
or Track Structure, and the costs of Changes and/or Additions to
reinstate Service and bring the Trackage and Track Structure to the
then current level of utility does not exceed $5,000,000 for the

' first twenty (20) years aftér the Effective Date and $10,000,000

thereafter, the responsible party shall notify the other party and
shall immediately undertaké such Changes and/or Additions. The
cost of such Changes and/or Additions shall be shared on the basis

"described above..

(c) . In the event that either party determines that
Changes and/or Additions are. then currently necessary to maintain
the integrity of the Trackage or Track Structure at its -then
current level of utility and Service thereover, such party-shall
notify the other party of its decision. .If the notified party
agrees with said decision, the responsible party shall undertake
the necessary Changes and/or Additions and the costs of such
Changes and/or Additions shall be shared on the basis described
above. ' If the notified party does not agree with the notifying
party’s decision, the issue of whether the Changes and/or Additions
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are then cuzrently necessary to maintain the integrity of the
Trackage or Track Structure and Service thereover shall be
arbitrated pursuant to Section 7 hereof. If it is determined that
such Changes and/or Additions are then currently necessary, the
costs of such Changes and/or Acditions shall be shared on the basis
described above.

(d) If the Changes and/or Additions subject to
Subsections (a), (b) or (c) above result in Trackage or Track
Structure of greater utility than that in place prior to such
Changes and/or Additions, the incremental costs thereof, if any,
attributable to such greater utility shall be borne as follows:

(1) 1If the :.ncreased u‘cility results from the
fact that the particular Change and/or -Addition resulting in such
increased utility was required by then current standards imposed by
law, regulations or applicable codes in order to restore the Track
or Track Structure to the level of utility existing prior to
effecting the Change and/or Addition, the incremental costs shall
be borne in the manner provided in Subsections (a), (b) or (c)
above, whichever is applicable. . .

(ii) .1f the increased utility was requested by
one of the parties, or effected by the party for its benefit, but
otherwise would not have been reguired by then current standards to
restore the Track Structure or Trackage to the level of utility
existing prior to the Change and/or Addition, then the incremental
cost shall be borne by the pa:ty requesting or effecting the
increased utility.

{e) In the event that the parties cannot agree on
their respective share of costs for Changes and/or Additions
described in (a), (bk), and (c) above, the matter will be submitted
to arbitration pursuant to Section 7 hereof. A decision from the
arbitrator must be rendered prlor to the commencement o©f any
Changes and/or Additions effected pursuant to Subsection (c)
hercof.

SECTION 11. MISCELLANEQUS

11.1 Othexr Costs: Costs of operations and administration
will be borne by the party incurring such costs (unless one party’s
.duty to perform the operations and to bear the costs thereof under
the terms of this Agreement was undertaken by the other party
pursuant to this Agreement because of the first party’s failure to
perform its obligations hereunder, in which event the failing party
shall reimburse the other party for such costs) and any costs which
cannot be identified as a cost solely applicable to one party will
be apportioned between the parties on the basis of the SFGTF
applied in the same manner as in Section 9.2. -
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11.2 Force Majeure: Neither party shall be liable to the
other in damages nor shall a default be deemed to have occurred,
and each party shall be excused from performance of any of its
obligations hereunder, except.obligations involving the payment
hereunder of money to the other party or to a third party, during
the time when such non-performance is occasioned by fire,
earthquake, flood, explosion, wreck, casualty, strike, unavoidable
accident, riot, insurrection, civz.l disturbance, act of public
enemy, enbargo, war," act of God, ‘inability to obtain labor,
materials or supplies, or any other similar cause beyond the
party’s reasonable control; provided, that if either party suffers
a work stoppage due to a labor dispute, ‘such party shall make such
reasonable efforts, if practicable, to staff its operations so as
to minimize disruptions to the- Service provided by the.other party
on the Gilroy. Jo;nt Facilities.

11.3 B:.ll.mg~ Bllling shall be: accompl:.sheci on the basis of

data contained in ‘a billing form mutually agrsed to between the
. parties. Such billing:forms shall contain’ suf:f:.cz.ent detail teo
‘permit ‘computation. of payments  to be made “hereunder. Unless
otherwise specifically provided herein; billing shall be prepared
in accordance with the schedules of the rules, Customary Additives,
‘Materials Additives, material prices and equipment rental rates as
agreed upon by the chief accounting officers of the partias {or
their designees) hereto from time to time. - JPB shall pay to SPT at

the office of the Treasurer of SPT, or ‘at such other location as
SPT may from time to time designate, all the compensation and
charges of every name and nature which, in’ and«by this Agreement
SPT may from time to time designate, all the compensation and
charges of every name and nature which, in and by this Agreement
SPT ‘is.required to pay in lawful money of the United States, within
forty-five (45) days after the rendering of bills therefor to the
SPT. Bills shall contain a statement of the amount due on account
of the expenses incurred and earvices rendered during the billing
period.

Errors or disputed items in any bill shall not be deemed a
valid excuse for delaying payment, but shall be paid subject to
subsequent adjustment; provided, no exception to any bill shall be
honored, recognized or considered if filed after the expiration of
three years from the last day of the calendar month during which
the bill is rendered and no bill shall be rendered later than three
years (i) after the last day of the calendar month in which the
expense covered thereby is incurred, or (ii) if in connection with
a project for which a Roadway Completion Report (as that term is
presently understood by the. railroad industry) is required, three
years after the last day of the calendar month in which the Roadway
Completion Report .is made covering such project, or (iii) ian the
case of claims disputed as to amount or liability, after the amount
is settled and/or the liability is established. This provision
shall not limit the retroactive adjustment of billing made pursuant
to: (a) exception taken to original accounting by or under
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aunthority of the ICC or (b} retroactive d&justment of wage rates
and settlement of wage claims.

So much of the books, accounts and records of each party
hereto as are related to the subject matter of this Agreement shall
at all reasonable times be. open to inspection by the authorized
representatives and agents of the parties hereto and by the Auditor
General of the State of California pursuant to Government Code
Section 10532. If woxk relating to this Agreement is funded in
whole or in part by a federal grant, the Comptroller General of the
United States and authorized representatives of the federal agency
furnishing the grant shall have the right to examine and audit such

. books, accounts and records in accordanca with applicable federal

laws and regulations.

Should any payment become_péyable by . SPT to JPB under this
Agreement, the above provisions of this Section shall apply with
JPB as the billing party and SPT as the paying party.

In the event that either party fails to make any payment
reguired to be made to the other party in accoxrdance with the
provisions of this Agreement by the date upon which it is due,
interest shall accrue from the due date until payment is made, at
the Federal Discount Rate in effect on the due date plus 3 percent;
provided, however, that no interest shall be due and payable on any
amounts in dispute which are determined, either by subsequent
review or by arbitration, toc be not validly due hereunder.

11.4 Notices: All notices and other communications under
this Agreement shall be in writing and shall be deemed to have been
duly given (x)‘ on the date of dellvery, if delivered personally
to the party to whom notice is g;ven, or if made by telecopy
directed to the party to whom notice is to be given at the telecopy
number listed below, or (ii) on receipt, 1f mailed to the party
to whom notice is to be given by registered or certified mail,
Eeiﬁrn receipt requested, postage prepaid and properly addressed as

ollows:

If intended for JPB:

Peninsula Corridor Joint Powers Board
1250 San Carlos Avenue

San Carlos, CaA 94070-~1306

Attention: Gerald T. Haugh

Phone Ho.: 415-508-6221

Telecopy No.: 415-508-0281

©:Vig\ipb) =36~ {Uen-gia ra)




With a copy to:

And to:

Hanson, Bridgett, Marcus v1ahos & Rudy
333 Market Street, Sulte 2300

San ‘Francisco, CA 94105

Attention: David J. Miller

Phone No.: ~ 415-777-3200

Telecopy No.: 415~541-9474°

Assistant Executive officer

Santa Clara County Transit - Distrzct
1555 Berger Drive :

San Jose, CA 95112

Telecopy No : 498_275—6835

if xntended for SPT:

Executive v1ce President-Operations

- Southern Pacific Transportation Ccmpany
'One Market Plaza e -

San Franciseco, CA 94105
Phone No.: ' - 415-541-2125

' Telecopy No.  415-541-1829

With a copy t0°

And to:

Dxrector-Contracts & Joint Fac;lxtles

" Southern Pacific Transpartation Company

One Market Plaza, Room 1004-P
San:Francisco, CA 94105

Phone No.: 415-541-~-2772
Telecopy No. 415-541-1802

Vice President & General Counsel
Southern Pacific Transportation Company
One Market Plaza .

San Francisco, CA 94105

Phone No.: 415-541-1781

Telecopy No. 415-495-5436

A party may change its person designated to receive notices,
its telecopy number, or its address from time to time by giving
notice to the other party in accordance with the procedures set
forth in this Section 11.4.

11.5 Preferences: Except as hereafter determined by the
mutual agreement of the parties, neither of them shall seek in any

C:\tg\ies)
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_administrative, legislative or judicial proceeding or otherwise to
obtain rights in the use of the properties subject to this
Agreement in excess of those provided.to it, or seek to diminish
such rights provided to the other. Notwithstanding the provisions
of Section 7, the parties shall have recourse to the courts or any
governmental agency having jurisdiction in the event of a violation
of this Section 1l1.5, and, in addition to any available remedies
for damages, the remedy of specific enforcement shall be available
with respect thereto, .

11.6 Headings: The section and subsection headings in
this Agreement are for convenience only and shall not be used in
its interpretation or considered part of this Agreement.

11.7 Recoxding: Either party may, at its sole election and
expense, record this Agreement with the appropriate governmental
authorities. The parties agree that, should it be necessary to
modify "or amend any property description for such recording
purposes, they shall cooperate in making said modifications or
amendments. . e )

"11.8 Entire Agreement: This Agreement and - its Exhibits
together with the Sale Agreement and the Trackage Rights Agreement
represent the entire Agreement between JPB and SPT concerning the

. " terms of the trackage rights granted and confirmed hereby.

11.9 Amendments: No modification, addition or amendment to
this Agreement sghall be effective unless and until such
modification, addition or amendment is reduced to a writing
executed by authorized officers or agents of esach party and
delivered to the other party.

11.10 Not For The Benefit Of Others: This Agreement
and each and every provision harein is for the exclusive benofit of
the parties hereto and not for the benefit of any third party.
Nothing herein shall be construed to create oxr increase any right
in any third person to recover by way of damages or otherwise
against any of the parties hexeto.

il.11 Access: Each party, its employees, agents, and
designees, shall have access to the Gilroy Joint Facilities and to
the operating and maintenance records of the other concerning the
movement of Trains or Eguipment on and maintenance of the Gilroy
Joint Facilities for the purpose of monitoring conformance to the
principles and standards expressed in this Agreement.

11.12 Effective Date: The Effective Date of this
Agreement shall be the date that SPT receives from the JPB all
monies due to it under the Sale Agreement for the Property (as such
term is defined in the Sale Agreement) and rights to be acquired by
JPB under the Sale Agreement, including but not limited to the
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$8,000,000 referenced in Paragraph (. of the recitals to this
Agreement. ‘

"11.13 Sale Agreement Controllxng- This. Agreement is
entered into by the parties pursuant to and in furtherance of the
Sale Agreement. In the event that there are terms in this
‘Agreement which are - inconsistent with ‘the terms of the Sale
Agreement, the terms of the Sale Agreement shall govern. Except as

- may be otherwise specifically stated here:.n, nothing contained in

this Agreement shall be construed to limit or otherwise modify the
rights and obligations of the parties under the Sale Agreement.

11.14 Survival of R.xghts: ' The rights of a party under
" this Agreement shall survive the bankruptcy or other insolvency of
the other party to the maximum extent permitted by ‘law.

. 11515 Counterparts: - This Agreement ma.y be executed in any
number of counterparts, each of which shall be and shall be taken
to be’ an original,.-and all such counterparts shall togetherxr
constit.uta one 'and the ‘game z.nstrument.~ 3

11.16 JPB sgparate Propertys Trackage and/or  other
facilities owned by JPB or its member agencies that are located on
real property owned by JPB or its mamber agencies shall not be part
of. the Commute Support Fac.xl:.ta.es, the G:Llroy Jo:.nt Fac:u.llt.x_es , or
iExclus:.ve Freight Trackage SRR
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IFT
IN WITNESS WHEREOF, Owwew and weer have executed
Agreement as of the day and year first written above.

PENINSULA CORRIDOR STUDY ' SOUTHERN PACIFIC
JOINT POWERS BOARD TRANSPORTATION COMPANY

this

By1 W’\«(ﬁ&«’\— . By:

Names Nama1
Title: Title:

Approved as to Form: Approved as to Form:
.fjlu,gm‘;éggfrz£,4rwvuwa»;%zzuﬁ&w .
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HANSON, ET AL

IR WITNESS WHERBOF, JPB and SPT have executed thzs Agreement
as of the day and year first written above.

PENINSULA CORRIDOR STUDY
JOINT POWERS BOARD

By:

§

Name:
Title:

Approved as to Form:

O:\tgiisby

SOUTHERN EACIFIC

, - F. stépzel
Title- vice Chafrman.

Approved as to Form:

b,

fcagi? i
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ADDENDUM TO TRACKAGE RIGHTS AGREEMENT
LICK/GILROY LINE

This Addendum, dated as of December 20, 1991, is by and
between the Peninsula Corridor Joint Powers Board, a joint powers
agency created under California Law (hereinafter referred to as
"JPB"), Southern Pacific Transportation Company, a Delaware
corporation (hereinafter referred to as ."SPT") and Santa Clara
County Transit District (hereinafter referred to as "SCCTD").

RECITALS

A. JPB and SPT, éoncurrently with the execution of this
Addendum are executing a Trackage Rights Agreement - Lick/Gilroy
Line of even date (the "Agreement-).

B. Pursuant to Section 10.1(a) of said Agreement, SPT, JPB
and/or SCCTD (acting on behalf of JPB) may mutually agree upon
changes in those certain Changes and/or Additions listed in Section
10.1 and their time for completion, and may make further agreements
as to other Changes and/or Additions and the time for their
completion,

c. The parties hereto desire to enter into this Addendum to
effect certain changes with respect to said Changes and/or

‘Additions and the  time for their completion and concerning

temporary operations of the Gilroy Commuter Service referred to in
the Agreement, as hereinafter provided.

NOW, THEREFORE, it is hereby mutually agreed as follows:

1. The terms of Appendix A attached hersto and made a part
hereof shall be the agreement of the parties hereto.

2. Notwithstanding the Effective Date specified in Section
11.12 of the Agreement, JPB and/or SCCTD may, prior to said
Effective Date, enter upon the Gilroy Joint Facilities (including
the underlying real property and the right of way upon which such
facilities are located) for the purpose of surveying, planning,
designing, constructing and/or assisting in, preparing for or
coordinating the surveying, planning, designing and construction of
the Changes and/or Additions contemplated by this Addendum, and SPT
will undertake all of its obligations under the terms of this
Addendum prior to said Effective Date to the extent required under
the terms of this Addendum.
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3. This Addendum shall be deemed to be part of the
Agreement. ,

4.  As between JPB and SCCID, pursuant to the anthority
granted under Section 10.l1(a) of the Agreement, SCCTD may, by
separate written agreement with SPT, ‘change, delete, 'or add to the
scope of work, schedules and other detalls of the projects referred

to in this Addendum.

"8.. This Addendum may ba executed in any number of
counterparts, each of which shall be and shall be taken together to
be an original, and all such counterparts shall together constitute
one and the same instrument.

IN WITNESS WHEREOF, JPB, SCCTD, and SPT have executed this
Addendum as of the date and year first written above.

PENIRSULA CORRIDOR JOINT
?OWERS BOARD [ ,

SOUTBERN PACIFIC TRANSPORTATION

\Mb&%&x

SANTA CLARA COUNTY TRANSIT
DISTRICT

:\ig\ipb\ adcendum.ic)
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APPENDIX A

GILROY FACILITIES

PHASE Y TMPRO AND OPERATI
1. Eouseimrack .

SPT shall design and reconstruct, at the sole cost and
expense of JPB, SPT's house track at Gilroy, California. The house
track shall be relocated to and reconstructed upon a site in
accordance with the Santa Clara County Transit District ("SCCTD")
design forwarded to SPT by SCCTD letter dated September 10, 1991.
(SPT may recommend modifications to the .design which JPB may
accept.) This work shall be completed by SPT on or before March
15, 1992. SPT will provide draft agreement(s) for this work and’

for the lease of SPT's honse track to JPB by December 27, 1991.

2. Tempoxary Statzons

SPT shall previde to JPB hy Decembex 27, 1991, a dxaft
agreement permitting the construction, reconstruction, inspection,

-flagging, maintenance and removal by JPB. of temporary station

platforms for the Gilroy Commuter Service -in tbhe locations and
according to the designs furnished to SPT (and agreed to by SPT and
JPB) by the SCCTD in the letter £from SCCTD dated September 23,
1981.

” 3. Gilroy Commuter Sexrvice Operaiions

After SPT and JPB have reached an agreement on the terms
and conditions of SPT's temporary provision for JPB of Phase I
Gilroy Commuter Service (between San Jose and Gilroy) as defined in
Section 4.2(a) of the Agreement, SPT, upon sixty (60) days’ notice
from JPB, shall commence such temporary Gilroy Commuter Service for
JPB. SPT’'s provision of such temporary Gilroy Commuter Service for
JPB shall terminate upon the earlier of: (a) the date that an
Operator commences Commuter Service (between San Francisco and San

‘Jose) for JPB; (b) June 30, 1992; or (c) the expiration of a thirty

- (30) day notice by JPB to SPT to terminate the above-described

agresment between SPT and JPB covering SPT's temporary provision of
Gilroy Commuter Service for JPB. SPT shall assume labor protection
responsibility for the above-described temporary Gilroy Commuter
Service provided by SPT arising under federal or state law or
pursuant to contracts to which.SPT is bound, and shall provide
appropriate indemnity protection to JPB. SPT and JPB will
cooperate generally to minimize labor protection costs and
specifically to utilize existing SPT personnel insofar as feasible
to provide the above-described temporary Gilroy Commuter  Service
for JPB.
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JPB shall reimburse SPT for all of its operating expenses
for the above-described temporary Phase I Gilroy Commuter Service,
including SPT’'s actual labor cost of labor and. materials plus
Customary Additives and Materials Additives. In addition, SCCID
shall 4indemnify and xeimburse SPT for the labor protection
responsibility described above which is attributable to SPT’s
temporary provision of Gilroy Commuter Service for JPB.

- No latex than Januarxy 14, 1992, SPT shall provide JPB a
-firm ‘quotation for the month-to-month costs of operation of the
temporary Gilroy Commuter Service for JPB  as set forth above,
provided the partxes have agreed on schedules by January 7, 1992.

»PHASE ;I IHPRGVEHENTS
:1. ’ Passxng Siding . o Col

Subje;:t to SPT and JPB reach.i.ng" agreéme;nt x£§on the terms
and conditions for the Phase II improvements, the following work
shall be performed at the sole cost and expense cf JPB:

- :As part of the Phase II 1mprovements, a high«speed (40

. mph) passing siding shall be installed in the vicinity of the San
Martin Station. .The passing siding shall be situated with the east
switch of the siding located approximately three hundred and. forty
(340) feet east of Middle Avenue and the west with approximately
one hundred (100) feet east of San Pedro Avenue to provide a siding
with a usable track approximately nine thousand £ive hundred
(9,500) feet. Upon JPB’s request, SPT shall design and construct
the passing siding Track Structure at the sole cost and expense of
JPB. JPB will design and censtruct the passing siding roadbed at
the sole cost and expense of JPB. At JPB’s Optlon the passing
siding switches may sither be manual or powered.

2. Signal System

At JPB's option and upon JPB’s reguest, SPT shall design
and constriuct Centralized Traffie Control (CTC) for the Lick/Gilroy
Line at the sole cost and expsnse of JPB. .The design of the CTC
shall be limited to the minimum improvements needed for the Gilroy
Commuter Service defined in Section 4.2(b) of the Agreement. and
shall ‘reflect bast efforts by SPT to contain costs. :

The CTC system wxll be desmgned so as to accommadate
s;ngle platform stations at’ ' Blossom Hill (Pord Road), Capitol
Expressway (Fehren Drive) and Bernal Road Station locations, with
the platforms located outside of the current westbound track. The
CrC shall permit operating both westbound and eastbound Gilroy
Commuter Service operations defined in Section 4.2(b) of the

. Agreement.

{O\gUpbA Gty fac) 2=
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3. Gilroy Station

SPT approvaes the Gilroy station layout concept furnished
by SCCTD on September 10, 1991. Upon JPB’s request, SPT shall
design and construct, at the sole cost and expense of JPB, the
Track Structure for the new main track including the track
connections near Luchessa Avenue. JPB, at its sole cost and
expense, shall design.and construct the track roadbed, lnclud;ng
drainage facilities.

JPB, at its socle cost and expense, shall design and
construct all remaining Gilroy Station Trackage improvements which
are intended to become Exclusive Commute Facilities.

4. Gilroy Station Storage Yard Optiom

SpPT shall ‘grant, at no additional charge to JPB, a 24~
month option to purchase the land underlying the Gilroy Statlon
Train storage yard. This area adjoins the future Gilroy Station
park-and-ride lot. The area is roughly delineated by Old Gilroy
Street, Ninth Street, the westerly line of the current railroad
operatlng right-of-way and westerly of an existing drill track.
The option shall include all existing Trackage, including the
improved SPT house track and portions of the main line tracks which
lie on the option property. (It is intended that the main line
tracks shall be relocated as provided in paragraph 3 above.) The
precise delineation of the option parcel boundary shall be subject.
to mutual agreement based upon the f£inal design of the Gilroy
Station. The purchase price shall be Seven Dollars and Fifty Cents
{87.50) per square foot. SPT at its own expense shall remove and
clean-up any hazardous waste contamination and shall remain
financially responsible for any hazardous waste on this parcel to

"the gsamc extent provided for in the Sale Agreement.

5. Station Platforms -

JPB, at its sole cost and expense, shall design and
construct permanent station platforms in accoxdance with Section
4.4 and 10.7 of the Agreement. Any necessary review by SPT of the
locations and design shall be made without any unreasconable
conditions or delays. SPT, at the sole cost and expense of JPB,
shall assist the JPB in securing any necessary California Public

"Utilities Commission design approvals.

6. Piber Optics

SPT, at the sole cost and expense of JPB, shall be
responsible for facilitating the resolution ¢f all issues related
to the fiber optics cables which are within the limits of the
construction. To the extent feasible, SPT shall accord JPB, all
benefits related to construction above or around fiber optic cables
which are provided in its contracts with fiber optics carriers.

{O:\1g\job\griroy fas) -3~
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The construction design for the stations, passing siding and Gilroy
station shall be done in a fashion which avoids or protects the
existing fibar optics cables and, to the extent practicable, avoids
their protection or . relocation. Such - designs may include

. aceommodations - for future splicing and relocation by the fiber

optics operators. If protection or relocation. of fiber optic
facilities within the limits of the construction is regquired, the

‘expense of such protection shall be borme by JPB to the extent not

reimbursed or obligated to be reimbursed by the fiber optic carxier
or a government entity.

7. Schedule

Notwn.thstand:.ng the Effec:tive Data of the Agreement the
parties shall use their best efforts to have the -Gilroy facilitlies
Phase TII improvements follow the SCCTD Critical Path Method
schedule dated December 2, 1991.

SPT DESIGN AND CONSTRUCTION WORK . -« = inev

Subject to SPT. and JPB reaching agreement upon the terms and
conditions for the Phase II improvements, the’ following guidelines
shall be utilized in such agreements. Cae

Where SPT is authorized by the prov;szons of thxs Appendix A
to- des;gn and/or construct improvements at- JPB’s sole cost and
expense, JFB shall reimburse SPT for SPT's actual. costs and labor

and materials, plus Customary Additives and Materials Additives,

and the actual invoiced charges of its subcontractors, if any.
{All such work reguested of SPT by JPB shall be ordered by a
service agresment substantially in the form of the design agreement
sent to Mr. C. J. Burroughs, SPT Chief Engineer, from Don Bachman,

' S8CCTD Project Manager, by letter dated October 7, 1991.] The

parties shall use their best efforts to promptly agree upon the
form and content of such agreements 80 as to avoid any delay in the
work schedule.

(OAtgUpB\giiroy ach -4
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CUSTOMARY ADDITIVES FOR THE YEAR 1990

Actual Labor (Straight Time & Overtime)

Vacation . . . . . . 4 . 4 4 h e e . « e s e e s e .
Paid HOLIdAYS « « & v v v v v v v o v e e e e e e e e
Persoﬁai Leave DAYE + « +¢ 4+ 4 o & o o o o « s s o 2 a

Compensation Insurance, Personal Liability &
Property Damage . . . . . ¢ v v « 4 4 4 o v 4 e e e .

Payroll TAXES . . . .+ v v 4 o 4 4 4 v o't o e e e e
Health and Welfare . . . . . v v & v 4 o « v o o o« o =

Supervision, Administration & Use of Tools . . . . . .

TOTAL - - - » « . » - - . . . - - .- ., - - . . - - [

EXHIBIT B -

Percentage

-

-

7.60
4.49
0.74

8.00
34.91
20.66
44.13

120.53




EXHIBIT C

MATERIALS ADDITIVES FOR THE YEAR 1989

Percentage

Store EXPENSE . . + « o s o o 5 s » o s s s = s e s e s = 13.00
Foreign Line Preight . . . . « « ¢ & + o« o o o o « o + & 6.00
On-Line Freight . . . . + ¢« ¢« ¢ « ¢ ¢ o o & $.0375‘ / net ton miles
Material Handling Expense
* Federal Highway Adtizinistratiori &« + s e« e 4 s+ s s . « 5.00
* Bll Others . . . « « + « + &+ o o o ¢ s o o o o oo 1.00

Sales _&nd Use Tax . . + .« . . (as governed by specific city and state)
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R0ADWAY MATNTENANCE EXDENSES AND CAPTTAT. IMBROVEMTNTS

S5TCT = Y(.370 « .920M) » 3 lL.840 « .l"}ﬂ‘l T 4+ 053 O » 029 €22 + D42 J

B elm gty = o gmil]
or is cases vhere Zreight sceeds ars egoal to or gzeazes =han so’ Festens
of passenger szseds, the Sy=izkc and passengers ter=ms may be soxbised as
zhewn below,
STCT w Y(.670 + .9¥0 %) + X E.un + 5707 G + .053 CIF + .025 CTP + .038 J

Erey +2 7]

$30 ?o'E"o ' - i
°Afh=-;-== -
STCr = Spe=d Zacmordamass =a -z:'-.:j.':
G3 = %azal emoas woms of madlic (s 2-11--“"'-3? pes sfacx mive
DR yer= . ’ '
- G = Freighs s=ziiic gross toks (ia ::i.*..:.wns} per toack mile
pes yaas . :
L o w !'usmqe. tmafiic gross toos (La millicas) pe< Traek mile
. pes vear
. Snuwudmmpa:;sata:ila“ '
- > < Spesd f3czar (zhe lisyer of fzeigks speed of 0.8 Tizmes
, bassengex sue::'.)
N ( VS = Praigh= svexd
VP = Passencer rpesd
J el Izrowelded rmaid
1.5 2= bolsed =233 N
+ - -
T = As shown delow
- Va.‘.ue’az k4
. '3\ Slaxs of TTacks and =23 BTIncs FYE
rae of Cxer=cion Line Line Sviczk
Cass 1, 2, I;  ZEz=ight enly 1.00 8.56 0.4
up ED 10 4GT per mile per year .
Clxesx 1. 2; massengers, oo .12 .68 -
Class 1, 2, 3; 2=zeichc =oze :‘;;a
10 »0> zer =ils per year -
» Class 3: prasenges, o= ' 1.15 a.59 -

sz 3, 3, §; all wmilic
The speed Zacoors used sh2ll he govesmed by sie h_.ghgs- ausherized s-eed
in the Cesignae=d area I=r the ms'-ac:..ve Tupes of sesrice.

Scecizl stodips may be zondussed S nime 2 c:: 2o gpdaze the consTIng
used in Ea ‘ozzul.\.
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1. THERE ARE NO EXISTING COMMUTER STATION PLATFORMS WITH
CLEARANCES LESS THAN AAR PLATE H!

2. THERE ARE NO EXISTING STRUCTURES WITH CLEARANCES LESS
THAN AAR PLATE H AND/OR CALIFORNIA PUBLIC UTILITIES
COMMISSION GENERAL ORDER NO. 26-D?

'AAR Plate H attached as page 2 hereto

. ZGeneral Order No. 26-D is attached hereto as pages 3 through 8
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EXHIBIT E

(Page 3 of 8)

GeneralL Onpza
No, 26.D" ‘
{Buparseding General Ordet No. 20-0)

Public Ufilitiés Commission of the State
of California

ROGULATIONS GOVRRNING CLEARANCES ON RAILILOADS AND 8TREET
RAILROADS WITH REFERENCE TO S8IDE AND OVYERHEAD 8TRUC
TURES, PARALLEL TRACKBS, CROSSINGSE OF PUBLIC ROADS, NIGH.
WAYB AND BTREETS.

Adopted Janusry 19, 1048, Effsctive l’ebwnn 1, 1048

It Is Hereby Ordered by the'Public Utilitles Commission of the
Btate of Oalifornia’ that the minimum clearance requirements for rail-
rosds and atrest railroads hersinafter prescribed shall herenfter bo

observed.in. this atate in all construction or recomstruction of tracks

or structures adjscent to teacks.

It Is Hereby Further Ordersd that no riilroad or street railrond :

corporation shall opsrate any cars, tralnas, motors, engines, or other
rolling equipment aver its own or other tracks, except as hercinafter

provided, on which overhead or slde clearances, or clearances between -

tracks, are less than the minimum herein preseribed, if such tracks or
structures adjacent to such tracks are constructed or reconstrucled sub.
sequent to the effective date hereof.

DEFINITIONS s
Beotion 1

For tho purposcs ot theso reguintions dofinitions as hereinafter
prescribed will govern.

1. 1 Height of a Freight Car ia the distance between the top of rall

and the top of the running board.

1. 8 8ide of a Freight Car ia that part or nppurtcndncc of a car ol the
maximum distance measured at right angles from the coenter
line of the car,

1. 3 Widih of a Freight Car is twice the distance from the center line i

to the sile of o car es defined hereln.

1. 4 Overhesad (}lmm’ncs is the vertical distance fromn the level of

the top of the highest rail to a structurs or obstruction above.

1. 6 8ide Clearance is the s rieat distance from the center line of
track to n structure or ation at the side of track,

-
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Section 2=—~Overhead clunpc“ .

1 'Phe minimum overhead clearance above railroad and street rail. '

road tracks, which are used or proposed to be used for trans-

porting freight cars, shall be twenty-two (22) feet six (6) inches. :

Structures constructed prior to the effective date of this order

may he maintnined at such clearances as waa lawful at the time

of vonstruction. -

Fhe averhend clenvunee above top of rail of such tracks located

insisle ol bunillings may be reduced to eighteen (18) feet, pro-

vislel that this clenrnnece ahall apply only to tracks terminating
within the Imilding, and further provided, that when en over.
el clenrance of less than twenty-two (22) feet exists on tracks
inxitle such huilding, all cars, trains, motors, engines or other
eynipment shall be brought to a stop befors entering such build.
ing, the conditions provided to require such atop to be approved
by the Conmmission. T

Uuless otherwise provided hereln, overhead clearances author-
izedd in this section are applicable only to tracks on which freight
ears having a height not execeding Afteen (16) feet six (6)

inches are tennsparied, Freight ears of a height exceeding fifteen

{13 feet fonr (4) fuches, but not greater than fifteen (18) feet
six (#) inches shall be permanently marked, stenciled, or plac-
arded us hereinnlter requived, and such markings maintained
in u logible condition reading as follows: =
*This Car
xcrss Heiont,”

The mavkings veguired in this subsection shall bs made perma.

nent on owned enrs as soou as practicable with-a 4" stripe out.
lining an aren not less than seven (7) inches by ten (10) inches,
suieh stripes and lettering to be of a color contrasting with the
var udy eolor. AN such required markiugs and placarding shall
be placed on the side ndjncent to the ladder or hand-holds near
the Hoor line of the ear at each of the four corners. ‘

Ireight cnrs uot cxceeding a height of Bfteen ('15) feet six .

(6) inches may bo transported without compliance with the
repnirements of subsection 2.3 of this order provided that the
trarks over which such operations nre conducted exhibit through-
anl thae route an overbend clearance of twenty-two (22) feet six
() inches ns required in subscction 2.1 of this order. L

3.1

3.2

3.3
8. 4
3.6

-

80?

3.8

. thetopof raile e meuennnana SR ammmmmmamm———— 30"

3.9

incnes are transported or proposed to be transported, mininum
overhiead clearances shall be fncreased by an amount not less
than such additional height.

Seotion $-—Bide Clearances
Minimum side clearances from center line of tangent standard

. gauge raflroad and street railroad tracks, which are used or

proposed to be used for transporting freight cars, except as

hereinafter prescribed, shall be as shown below.

. Misimum
Dsscription Nide Clenrance

All structures and obstructions above the top of the rail
except those herelnafter apecifically mentioned... ... 8’ 6"

Nork: DPosis, ph;u. warnlng sigus and similne obstenctions
should, where practienbie, have n alde clenrunce of ten {30} feet.

Platforms eight (8) Inches or less above top of rall.... 4’ 8"
Platforms four (4) feet or less above top of rail_.o.... 76"

Platforms four (4) feet aix (6) Inches or less above top of
rail when used prineipally for loading or unloading refrig-
erator cars ... o o 2 e e e B’ 0"

-

Plattorms previously constructed at clearance not less
than seven (7) fect three (3) Inches mny be extended at
such clearance unless such extension is in connection with
the reconstruction of the original platform.

Norg: Combinatlons of platforme under subsecilons 8.4 and
8.8 will not Ls permitted. Combinations of piatforms under aub-
section 8.3 with either of those under subsections 3.4 or 3.6 Iv per-
mitted provided that the platform under snbsectlon 3.3 presents
- level aurlnco [rom n peint nol more than four (4} feet elght (B).
Inches from center lina of teack to the fuce or wall of the plallorin
with which it Is combined.
Poles supporting trolley contact conductors supplying
motive power to track affected, if of bracket construction,
on either single or double main track-o oo . . 83

Norr: In erder to bring switch stand targets into clear vislon
wheroe pole Hinex nre or hiave heen conatrucied at legul clenennce on
ralironds operated by overhead trolley contuct the clearance o
rm:lhd to wwiteh stands may he reduced fo seven (T) feet alx (0)
nehen,

Bwitch boxes, lwlich-opcmtlng mechanisms and acees-
sories necessary for the control and operation of signals
and interlockers projecting four (4) inches or less above

Signals and switch standa three (3) feet or less above top
of rail and Jocated between tracks where not practicable to

- provide clearances otherwise prescribed in this order...._. 6’ 0”
‘3--38331
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EXHIBIT E

jflnlﬁuu

Duscription ) ; R_Jdc Clearance
3.10 Through bridges supporting track affected, tunnels, water
coluinns and oil columns .« anas 8’0"

.3.11 The clearances for (a) through bridges supporting track
affected, (b) water barrel platforms and refuge platforms
on bridges and trestles not provided with walkways, ()
haudrails, (d) water barrels, (e) water columns, (£) oil
columns, (g) block signals, (h), cattle guards, and (i)
stock chutes, when'all or portions thereof are four (4) feet
or less above top of rail, may be decreased to the extent -

_defined by o.line extending diagonally upward from a
point level with top of rail and five (5) feet distaut later.
ully from center lne of track to a point four (4) feot
nbove top of rall and clght (8) fect distant laterally
from center line of track; provided, however, that the
winimum clearance for handrails and watqr barrels on
bridges with walkwaya shall be seven (7) feet nine (2)
inches, and, provided further, the minimum clearance for

fences of enttle guards shall be six (6) feet nine (8) inches.

Noit:  Unless previously approved by the Commimlon, the
clenrunces authorized In subisection 3.11 of this order, except ns pro-
vided for handealls nod watee bagrels, are not permitted on through
bridgea, where the work of tralamen or yavdmen require them to be
upon the decks of such brhlges for tha purposs of coupling nnd
imw;mp‘uxm enra in the performance of awltehing seevice on a awitch-
ng fead.

212 Phe side eleneanees speeified herein shall not apply to mall
cranes during such tines as the arma of such mail erancs
are supporting a mail snck for delivery, provided that the
top arm is not then higher than ten (10) feet eight (8)
inchies above top of rail and neither arm extends within six

(6) fect five (6) Inches from the center line.of track.
3.13 Teing l’lntfor;ita and Supports. cweaaas W 4 :

3.14 Operations over portions of track adjacent to icing platforms
hevetofore constructed with a aide clearance of less than seven
(7) feet cight (8) inchea shall bo reatricted to the movement or
switching of trains containing refrigerator cars to be iced, and
the neeessary use of such tracks for the unloading of supplies
required for the operation of the lelng dock.

3.5 Proposed extension of existing loing platforms at less than seven
(7) teet eight (8) inches shall be referred to the Commission for
upproval before procceding with such project.

3.16 All minimum side clearancea prescribed in this section ar for
tangent track, In general, all structures sdjacent to curved

and 8 of this order may be decreased to the extent d
ciroumference of a circle having a radlus of cight (8)
and tangent to a borlzontal line twenty-two (22) feet sl

—_f — ‘

-shail have & minimum aldo clenrmice one (1) fmll‘grt‘mm- than
the minimum side clearance otherwise vequired for tangent track

- ‘Where the Commission has determined that space Is limited, the
minimum slde olearances for structures adjacent 1o teacks of not
‘over twelve (12) degree ourvaturc may be the same ns for tangent
track, but whers track curvature exceeds twelve (12) degrees,
one-hall (1) Inch for each degreo of the enurve shnll he adided to
the minimum alde clearance required for tangent truck.

8.17 The centsr line of nn} iric}; constructed in and along n public

street shall be at least ten (10) feet from the property line of
sald street, or if the street has a lawfully established curb line,
such track ahall be at least ten (10) feet from such line.

8.18 When tracks aro opernted oxclusively for loggeing purpn@:cs, Tosge

rollways which scrve them may be evected st lexs than the mini.
mum side clearances herein preseribed,

8.19 Minimun side clearances authorized in this section are applicable

to tracks on which freight cars having a width not greater than
ten (10) feet ten (10) inchea are transporied, Freight enrs of o
width exceeding ten (10) feot ten (10) inches but not greater
than eleven (11) feet one (1) Inch may be transported for a period
of not more than ong (1) year nfter the eficctive dale of this ovder,
provided they shall be permanently warked, stenciled, or pla.
carded, and such markings maintained In a legible condition
reading : .

. « *This Car

N ' Excess Wiptn.”' -

All such required markings and placurding shall be placed on the
side adjacent to the ladder or hanidhiolds nenr the floav line of the
car at each of the four corners, -

320 Except as provided in subsection 1.19 of this order, i€ reight

cars of a width greater than ten (10) feet ten (10) inches nre
transported or proposed to be transporied, minimwm side clear-
ances shall be increased by nn amount cqual to one.half such
additional width, and the dlstance between parallel tracks ns
provided in subsection 6.4 of this order shall-be incrensed by the
amount of such additional width,

Bestlon #~Overhead and Blde Clearances
- Minimnm overhead and aids clearances as preseribed in Sectiony 2

eflued by the half
.x (6) inches
inclies above
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“top of rail at a point directly over the center line of track; provided, hoﬁ-

ever, that for tunnels and through bridges such radius may be eight (8)
feet, and provided further, that mbsectiom 2 3 nnd 3. 18 ot thit order
shall apply hcncto ’ . :

.

Scetion 8—Clearancs Botwtm Plu!ltl 'I’rnk:

6. 1 The minimum distance between the centcr Ilnes of parailel stand-

ard gange tracks slmll be fonrteon (14) feet except as herelnatter/

provnded L ca e s R

s:!
-]

The cenlcr line of any sumdard gauge trauk nxcapt a main track
_or a possing track, parallel’and adjaccnt to'a main track or a
“piwsing track, shall be at least fifteen (15) fest from the center

line of such main track or passing track; provided, however, that

where a passing track s adjaeent to and at least fifteen‘ (15) feat
distant from the main track, any other track may be construsted
ndjacent:to snch passing track with clearance’ nmcribed ln sub-

section 5.1 of this order. “ .

5.3 The center line of any sundnrd gauge ladder track, construeted

parallel to any other adjacent track, shall have a clearance of not
less than'twenty (20) feet from the genter line of meh other track,

fi. 4 The mininmm dlatnnce between the conter lines of pnrallel team,
hotise and industry trncka shnll be thirteen (18) feet.

Main, siding and yard traclu constructed prior to the. eﬂeatlve
dnte of this order with distance of not less than thirteen (18) feet
hielween track centers may: be cxtended without Increasing such
distances.

©
o

Saction &-—om« condmm and ommmom Adjaun& to Tucl«o

6. 1 Nomer clmndise, material or other artlclca shall be pluced or per-
mitted to remain either on the ground or on platforing adjacent
to any track at a distance lesa than elsht (8) fcet six (8) inchu
from the center line of track.’ * ar

6. 2 A suitable line or other marlcer ahou!d be mainulnad at 8 distmca
of eight (B) feet six'(8) inehes from the center line of track, on
all platforms; excluding passenger platforms, to indicate the
spnee nlong edge of the plntlorm which must be kept clear ot mer-
dmndise, material or othar articlu "

Ssction Y—Lndlnu on Open Top cln N

‘ 7. 1 No movements shall bs made of open top cars containing ladlng .

extending in excess of fifteen (15) feet six (6) inches in hel
. above top of rail or extending latarally in excess of fivs (b)

=1 = .

]
five (6) inches from center llne of car, except as’ hereinnfter
preacrlbed

7. 2 The operation of cars, the lading of which extends Interally in
excess of five (6) feet five (5) inches from center line of ear, shall
be rcstriotod to Inding Lo wixo or dimvuxm:m of whicll enit by
reduced.

7.8 All open top cers witb lading extcnding Interally in cxcess of Av ©
(G) fect fivo.(G) inches from center line of cnr or in exeess of
fifteen (15) feet six (6) inches in height above top of rail. shall
be placarded on the load itself in a conspicuous place when prac-
ticable, and the car shall be marked, stenciled, or plaenvded at
locations specified in subsestion 3.19 of this order.

7.4 On sny train, the consist of which lnciudes cars loaded s
described in subsection 7.3 of this order, suich cars shall be blocked
together in one place In the train and if its length permits, they
shall be trained at least five (5) cars distant from both the caboose
and the engine, :

7. 6 A train order shall ba delivered to every train coulnming any
car the lading on which extends lateral!y fn excess of five (6) feet
five and one-halt (5§) inches from center line of ear or in excess
of fiftean (15) feet six (8) inches in height above top of wail,
informing the crew of the train that the train includes suel car
or cars, stating the total nuwmber thereof, and advising that o

, member of the train srew is required to ride on auy such cars.

7. 6°, A troin order shall be dclivcrcd to every frain the upornliuu of

which may be affected by tha presence or movement of a train
containing such wide loads, deseribed in subscetion 7.5 of this
order, informing the orew of the train of thnt fact,

7.7 Yard supervisors shull bo given nolifleations safieiently in
advance of the arrival of cars, the lading on whicl extends later-
_ally in excess of five (b) feet five and one-half (61) inches from
center line of car, to ennble them-to tako necessary preessitions
to u!egunrd empioyeu in yard."

7, 8 Cars on which the lading exceeds fifteen (16) fcct six (8) inches

in helght above top of rall, if otherwise in_complinneo with these .

* requirementa an to width of lading, and the nature of which pre.
cludea ths probabllity of employees getting on top of or passing
over them, are exempt from the conditions of thia section with the
axception of subsestion 7.4 of this order, .
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NARROW GAUGE RAILROADS TRANSPORTING FREIGHT CARS

Bectlon 8—~Overhead and 8ide Clearsnces

8. 1 For the operation of equipment on narrow gauge tracks, the mini-

o

mum overhead clearsnce shall provide s distance above the top
of the highest car operated not less than that provided in this
order for cars fifteen (16) feet six (8) inches in height operated
on standard gauge tracks; the side clearances and distancea
between center lines of tracks shall provide a distance from the
siden of, or hetween the widest cars operated, not leas than those
distunces hereln provided for cars ten (10) feet ten (10) inches
in width operated on standard gauge tracks.

Al other r}:qnirements of this order where appllcubl; shaii be

observed by narrow gauge railroads.

RAILROADS AND S8TREET RAILROADS NOT TRANABPORTING

. FREIGHT CARS
Section P—Ovarhead and Bide Cledrances

The minimum overhead clearance above railroad and street rail-
road tracks which are not used or proposed to ba used for trans-
porting freight cara shail be fourteen (14) feet. '

Minimum slde clearances of raliroad and street rallroad tracks
which are 1ot used or proposed to be used for transporting freight
cars shall be thirty (30) inches from the side of the widest equip-
ment operated, except that for poles supporting troiley contact
conductors between main line doubles tracks such distance may be
decrensed to twenty-four (24) inches.

Minimum overhend and side clearances as preseribed In this sco-
tion may be deerensed to the extent defined by a line extending
dingoually downward from a point fourteen (14) foct nbove the
top of rail and four (4) feet distant laterally from the center
line of track to a point eight (8) fect above the top of rail and
distant lnternlly thirty (30) inches from tho side of the wideat
equipwment operated,

Minimum side clearances as presoribed in this sestion may be
decreased in bridges, tunnels or subways to the extent deflned
by a line extending diagonally upward from a point level with
the top of rall and five (6) feet distant laterally from the center
line of track to a point four (4) feet above the top of rall and
distant laterally thirty (80) inches from the side of the widest

equipment operated.

—Y -

Ssctlon 10—Clearance Betwesn Paratie} Tangent Tracks

The minimum distance between the center lines of parallel
tangent tracks shall be not less than the width of the widest car
operated plus twenty-four (24) Inches.

Section 11-—Exceptions

11. 1 Minimum clearances prescribed in Sections 9 nnd 10 of this order

may be reduced along passenger platforms subject to approval
by the Commission.

11. 3 Minhnum clearances prescribed in Scctions 9 and 10 of this oriler
- may be reduced for trackage located In subways and tuunels or
compartments thereof, which are used exelnsively for vailrond
passenger traffie; provided that the passenger equipment oper-
:ted thereon shall have all windows and other openings effcctively

arred.

PUBLIC ROADS, HIGHWAYS, AND BTREETS CROSSING UNDER OR
OVER RAILROADS AND 8TREET RAILROADS

8sotlon 12—Publio Reads, Highways, and Sirsets Crossing Under Tracks

12. 1 Where a railroad or street raflroad crosses above any public road,
highway, or street, a minfmum overhead clearance of fourteen
(14) feet shall be provided above the surfnce of such rond, high-
way or street,

12, 2 Wheroe a raliroad or atrect railroad crosses above any public road,

. highway, or street on a single supporting spun, a winimnm widih
. of twenty-four (24) feot shail be provided for the openiug for
such publie road, highway or strect. Wheve two or more support-
ing spuus are used over the publie roud, highway or street, o
minimum width of twelve (12) feot shall be provided for cach
opening. .

12. 3 - When the;publlc rond, highway or street Is accupied by one or
mnora tracks, minimuin clenrnnco dimensions shall ha determined
by this Commission for the ease under consideration.

Sectlon 13—~Publlo Reads, Highways, and Streets Crossing Over Tracks

13. 1 Where & public road, highway, or. street crosses above any rail-
road or strest railroad track used or propoesed to be used for
" transporting freight cars, the minlmum clearances prescribed

in this order for auch tracks must bs observed.

. 133 Wherea public road, highway, or street crosscs over s rallroad

or street railroad track which is not used or pr d to be used
for transporting freight cars, minimumn cleara: s preseribed




(Page g of 8)

16. 1

16. 2

16. 3

eer s ssasnn b snnussen (i) seet avove top of rail shall be provided:

unless otherwise ordered by the Commission.

QENERAL REQUIREMENTS. -
‘ 8action 14—Elscirlcal com\ructlm

All clearances of électrical eonstrnctlon over. above, udjacent
to, along or across railroads and treet raliroads shall conform -
to the requiremecuts specificd In General Order No, 95, or.such

other and further general orders covering similar requlrmcntl
a8 mny be cmrently eftective,

. Socttm 15—Laesser Clearances Lawfully cnattd Pﬂor to. tho :

EHaective Date of This Ordnr )

Where the overhend or sido clelnnces between a track nnd '
eny bullding, structure or facility are less than the minimum
prescribed In this order, but wers lawfully created prior to the

effective date thereof, the minimum clearances preseribed hersin
shall be provided whenevar the building, structure or facility s
relocated or reconstructed; however, the Commission will con-

slder speeifie rcqucsln for the future continuance of heretofors o

lawful clenronees ot sueh revonstructed bullding, structuro or

facility when application. therefor has becn mude as provided
in subscction 16.2 ot this order,

Bactlon li—-l!xcmptlom

Nothing herein shall bs construed as preventing the movement
of material over tracks when such material Is necessary in the
construction or maintenance of snch tracks, por in the movement
of specinl work equipment used in the construction, maintonance

or operatlon of the raliroad, provided such movementa shall be ‘
corried on under such conditiom a8 are necesaary to provlde for ‘

the safcety of all concerned,

1f in any particular case, exemption from any ¢ ot the requirements

herein is deemed neccssary by the carrler ‘concerned, the Com-

mnission will conslder the appllcation of such carrlcr for -auch.
exemption when accompanied by & full statement of the condi-
tions existing and the reason why such exemption is asked. Any.

exemption go granted will be limited to the pnrtlcn!ar case 0ov- -

ered by the application;

The Commission reserves the right to modify any of the provl~ '

slons of thess rcgulalionl in apecific cases when, In tha Commlno

UWQIB MUMAL MW
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sorved by- so dolng. :

Bul!on 17—Prlor Ordcn. Declslons, and Exemptions

This order supersedes all regulations governing clearnnces
between tracks of rallronds or atroet raitronds and steactaves ov
obatructions adjucent o wuch tracks herctofore prm‘lmignml
under Qeneral Order No. 26, General. Order No. 28-4, Gcno'ml
Order No. 26-B, Qeneral Order No, 28-C, and Decislons Nos,
86007 and 39472 in Case No. 2200, provided however, that any
exemption or deviation herestofore granted and now in force and
effect sball not be affected by this order and shall remain in
force and effect until the further order of this Commission.

This order shall be effective February 1, 1848.

Approved and dated at Ssn Franclaco, California, this th
day of January, 1948.

PUBLIC UTILI'P!ES GOMMISS!ON
OF TIE 8TATE OF CALIFORNIA
R. J. Pasavicil, Secretary
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EXHIBIT F
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COAST DISTRICT
WESTWARD | STATIONS 1T EASTWARD!
oo | oot  CoastLine || e
13200 WATSONVILLE JCT ot |81 100.4
2
13175 WA crel 93.2
13185 AP ABS| B854
13138 CARNADERO pT| 832
13135 GRLROY D | 807
13126 RU.%&R g 770
10.7 A
13114 | 6125 rmg g 66.3
13110 COYOTE {ABS| 63
7.8 o7

19085 X 5
UP CROSING ajcte] 49a
13028 uu‘.;ou ot 489
13020 COLLEQE PARK MO 45.7
13000 amoionvm o 452
12982 SANTA CLARA MO 43
12978 uvgﬁm 408
12974 uaggwu 38
12970 MOUNTAIN VIEW 361
12965 CASTRO 48
12962 cu.ﬂ;onwama ans :
12958 PALO ALTO A | 300
12954 MENLO PARX B | 289
12950 ATHERTON s 278
12895 REDWOOD JCT ‘26.2
12890 REDWOOU CITY 25.4
12884 | M2105 mi’émx.os T | 232
12882 M 219
12878 5! 203
12870 mv‘gmpmx 18.8
12866 SAN MATEO 17.9
12854 BURLINGAME 163
12850 inoéwm 15.2
12840 | M1825 m.gme 3.7
12824 SAN BRUNO 1.6
12800 so%;ummeo 8.3
12790 BUTLER ROAD B.E
12780 u‘r&HORE M 52
12775 PAUL AVE )

. m::mm 19
12710 SAN FRANCISCO MOT 0.0

196.5)




EXHIBIT F

SOU'THERN PACIFIC LINES (Page & of 7)

July 26, 1991

COAST DISTRICT
General Order No. 6

ITEM 1 CANCELLATION OF GENERAL ORDERS 1 THROUGH 5::
General Orders 1 through 5 are cancelled. (Applicable contents
of those General Orders are included in this General Order.)

ITEM 2. DELETION TO TIMETABLE; PAGE 57: °
Delete the letters QY following San Luis Obispo in the
station column.

ITEM 3. REVISION TO TIMETABLE, PAGE 60
Revise MAXIMUM AUTHORIZED SPEED FOR TRAINS, Coast Line that part

reading: . -

£}

-

e T O~ N 4 e S  ——— At

Westward ~Psgr . Frt

To read: )
. 63.0 and 56.0..ccveeeenennn. ..70. 60 .-

ITEM 4. ADDITION TO TIMETABLE PAGE 64:
Followang is added:

RULE 82(A). Magnolia Tower: Switching movement from 50 and 70 leads
that have entered interlocking limits on restricting aspect may
make reverse and forward movements within interlocking limits
without further authority from interlocking operator.

ITEM 5. REVISION TO TIMETABLEK PAGE 64:
Revise RULE 93 Location of Yard Limits that part reading:

M&MWWM

To read:
34.2 Warm Springs........ooevvereearoas..38.1
ITEM 6. REVISION TO TIMETABLE, PAGE 66:
Revise RULE 109(C) Trackside Detectors that part reading:
354 1
To read:
139.6 El, E2 o

Page1of3




EXHIBIT F

P 5 0f 7)
COAST DISTRICT (Cont.) (Page

General Order No. 6 ~

ITEM 7. REVISION TQO TIMETABLE, PAGE 663
kevise RULE 241 San Jose to read:

Between the hours of 6:15 AM and 10:15 PM daily when signals
463, 463.5, 464, 465, 466 or 467 display red aspect, trains and
engines must not pass signal until proceed signal is received
from switchman at the Alemeda.

ITEM 8. DELETION TO TIMETABLE, PAGE 66: '
Delete from RULE 251 that portion of the first paragraph reading
"LICK and Coyote”.

ITEM 8. REVISION TO TIMETABLE PAGE 66:

Revise RULE 251 Definition. Cal Trans Commute Fleet Operations

part (2) to read:
(2) Applies Monday through Frxday except holldays on the
eastward main track during a time peribd commencing 15 minutes
before Train No.52 is due to leave the last preceding station
where time is shown and ending with the arrival of No.72 at that

station.

ITEM 10. ADDITION TO TIMETABLE, PAGE 69:
Following is added:

RULE 312(4) Coyote: When nonaconﬁrdlled absolute signal displays
Stop indication, crew member must operate push button located near
signal on eastward main track to clear signal. Push button has a 5

minute 40 second delay. If signal fails to clear, comply with Rule
317.

ITEM 11. ADDITION TO TIMETABLE, PAGE 69:
Add to RULE 314(A) the following:

Eastward Protection Westward
1212} S Slide Detector MP 90.4........... 925

ITEM 12. REVISION TO_ TIMETABLE PAGE 70:
Revise RULE 480 that portion under Milpitas Line reading:

- -

To read:

K Milpitas......... 46.6

Page 20! 3
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(Page 6 of 7)

COAST DISTRICT (Cont.)
General Order No. 6

ITEM 13. ADDITION TO TIMETABLE, PAGE 70:
Add the following to RULE 480:

WEST MP BLOCK NAME EAST MP
Coast Line

Eastward Track

L I A 1. R T .63.1
. _ Westward Track
51.4...... cerceenenenneesCOYOER. i ineeasnesssab3.1

ITEM 14. REVISION TO TIMETABLE, PAGE 70: .
Revise RULE 650 San Jose to reads - o -

San Jose: Between the hours of 6:15 AM and 10:15 PM daily, when
Signal 464 or lower unit of Signal 466 displays yellow aspect,
movement into Track No. 1, 2, 3, or 4 must not be made until
proceed signal is received from switchman at the Alameda*

Between the hours of 6:15 AM and 10:15 PM daily, starting
indicators for westward trains on station Track Nos. 1, 2, 3 are

controlled by switchman at the Alameda, and when displaying red .

aspect must not be passed unless proceed signal is received from
switchman. When indicator displays yellow aspect, it permits
movement to Signal 465.

- -

ITEM 15. REVISION TO TIMETABLE, PAGE 70:
Reference to AIR BRAKE RULE 933, RULE 966 and RULE 967 are
revised to read RULE 919, RULE 928 and RULE 947 respectively.

L. L. PHIPPS
General Manager

Posted by:

Date:

Time:

Page 3 0of 3




‘I’ EXHIBIT F

{Prge 7 of 7)

TRACK BULLETIN 5916 1IN EFFECT BETHWEEN SD AND HA DEC 65 1991
==:=::::::z:=:===z=z===:===:= Ensms=n =:==z=:==:==:=:z==::==== oo oes
DO nov EXCEED SPZED INDICATED BELOW BETWEEN

SAH JOSEZ AND SALINAS
AT vxz FOLLOWING LOCATIONS .
TRAIN | MPH | RESTRICTION LINIT
81 ALL | 18 | MP 47.6 TO MF 49.1
YELLOW FLAG AT MP 47.5 FOR EASTHARD TRAINS

YELLOW FLAG AT MP 50.% FOR WESTWARD TRAINS
82 ALL | 30 | MP 106.5 TO MP 106.7




APPENDIX A
TERMS OF LICK/GILROY LINE PURCHASE OPTION

(a) The Lick/Gilroy Line Purchase Option is exercisable by
JPB only within five (5) years of the date on which JPB acquires
the Santa Clara/Lick Line, provided, however, that such Lick/Gilroy
Line Purchase Option must be exercised by JPB if Gilroy Commuter
Service exceeds eight one-way Gilroy Commuter Service Trains per
day. The Option allows JPB to acguire one-half of the Lick/Gilroy
Line in accordance with the terms of the Sale Agreement. Upon the
exercise of the Lick/Gilroy Line Purchase Option, JPB and SPT shall
enter into another agreement related to the time and freguency of
service and necessary capital improvements, and such agreement
shall permit operation by JPB of up to sixteen Gilroy Commuter
Service Trains (eight in each direction) per day, provided that the
following Changes and/or Additions are made and paid for at JPB’s
sole cost and expense prior to such operations:

(i) Completion of the centralized traffic control system
between Lick and Gilroy by: powering the switches at the 10,000~
foot siding at San Martin and the siding at Perry; placing electric
locks on all non-powered switches; and signaling the entire
territory for centralized traffic control.

(ii) Improvement of the existing crossover at Oak Grove
in the present double track between Lick and Coyote by creating
double, power-operated crossovers, thus providing bidirectional,
flexible centralized traffic control for eight miles.

(b) Upon completion of the Changes and/or Additions described
in (a) above, SPT will continue to dispatch Trains on the Gilroy
Joint Facilities on a "first-come, first-served® basis, provided,
however, that if SPT and JPB can reach agreement on a mutually
satisfactory schedule for Gilroy Commuter Service operations (and
the parties expect to reach such agreement), SPT will dispatch
giving priority to those scheduled Gilroy Commuter Service Trains.

(c) Upon completion of the Changes and/or Additions described
in (a) above, JPB may operate in excess of sixteen Gilroy Commuter
Service Trains per day, provided that JPB and SPT agree that the
mix of Trains in Commuter, Freight, and Intercity Passenger Service
will permit such operations and provided that the parties reach an
agreement on a schedule consistent with the then current mix of
such Trains.

(d) If, at any time following completion of the Changes
and/or Additions described in (a) above, the parties are unable to
agree that the mix of Trains in Commuter, Freight, and Intercity
Passenger Service would permit operation by JPB of in excess of




sixteen Gilroy Commuter Service Trains per day, the institution or
continuation of such operation by JPB would be subject to a
subsequent mutual agreement of the parties regarding the number of
Trains, scheduling, and any necessary Changes and/or Additions to
be made at JPB’s expense (e.g., connecting up San Martin and Perry
sidings with Gilroy and Coyote to form a bidirectional centralized
traffic control double track between Lick and Gilroy to be
controlled by SPT). :
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TRACKAGE RIGHTS AGREEMENT
PENINSULA MAIN LINE AND SANTA CLARA/LICK LINE

This AGREEMENT dated as of December 20, 1991, is by and
between the PENINSULA CORRIDOR JOINT POWERS BOARD, & joint.powers
agedcy create& ﬁﬁder California law, (hereinafter referréd'to as
»owner*) and SOUTHERN PACIFIC TRANSPORTATION COMPANY, a Delaware

corperation, (hereinafter referred to as "User™):

RECITALS:

A. Owner and User have entered into a Purchase, Sale and
Option Agreement dated as of November 22, 1991 ("Sale Agreement”)
providing, in part, for the purchase by Owner from User of certain
properties in San Francisco, San Mateo and Santa Clara Counties,
California including the Peninsula Main Line and the Santa
Clara/Lick Line (both as defined in Section 1 hereof and as more
fully described in Exhibit A hereto); ’

B. Pursuant to the Sale Agreement, Owner acguired the
Peninsula Main Line and the Santa Clara/Lick Line for the purpose,
in part, of providing Commuter Service (as defined in Section 1
hereof) and for any purpose other than those reserved exclusively
to User in the Sale Agreement and User retained for itself and its
successors and assigns a perpetual and exclusive easement (as set
forth in the deeds and assignments conveying said properties) in
and trackage rights over such properties acquired by Owner for
User’s present and future Freight Service and Intercity Passenger
Service (both as defined in Section 1 hereof).

cC. Owner and User desire to set forth the terms of the
reservation by User of the trackage rights retained for User’'s
exclusive present and future Freight Service and Intercity
Passenger Service on the Peninsula Main Line and the Santa
Clara/Lick Line. ‘

D. Owmer and User also desire to set forth the terms of

Owner'’s Bridge Trackage Rights over User's Cahill/Lick Line for
Gilroy Commuter Service (all as defined in Section 1 hereof).

NOW THEREFORE, it is mutually agreed by and between the
parties hereto as follows:

{ O\t (Main 1L THA)

1ae - 3ty 45 My dS Wodd  1€:81 18. ©2
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Section 1. D ONS

The following capitalized terms are used in this Agreement
" with the following meanings:

‘1.1 "AAR” shall mean the Association of American Railroads.

1.2 “"Bridge Trackage Rights™ shall mean exclusive Gilroy
Commuter Service trackage rights for Gilroy Commuter Service Trains
only over User’s Cahill/Lick Line, over which segment there shall
be no intermediate Gilroy Commuter Service station stops; however,
Owner’s Trains may enter or leave the segment at any point. These
Bridge Trackage Rights are to be uséd only in conjunction with the
trackage rights granted (pursuant to the Lick/Gilroy Trackage
Rights Agreament) by User to Owner from Lick (at or near Milepost
51.4) to Gilroy {(at or near milepost 80.7), for Trains in Gilroy
Commuter Service.

1.3 rCahill Yard" shall mean the yard in front of the San
Jose passenger station at San Jose, California, as more fully
described in Exhibit A hereto.

. 1.4 "Changes and/or Additions® shall mean any capitalized
improvements including, without limitation, +the : additions,
betterments, construction, reconstruction, modifications and
renewals thereof and additional facilitieas, regardless of book
treatment as an expense or capital item, but excluding capitalized
maintenance provided for in Section 9. - :

) 1.5 *Commuter Service" shall mean the operation by Owner (or

an Operator for Owner) of Trains that provide commute passenger
service on the Joint Facilities (excluding User’s Cahill/Lick Line)
between San Francisco {at or near Milepost 0.147) and Lick (at or
near Milepost -51.4), Califormia in San Francisco, San Mateo and
Santa Clara Counties, and frequently characterized by reduced fare,
multiple-xride and monthly commutation tickets.. Commuter Service as
so defined shall not include Intercity Passenger Service. The term
"Commuter Service” shall alsco include Owner's Trains and Equipment
operated for the purpose of Equipment review, schedule checks,
personnel training, Changes and/or Additions and maintenance of way
activities. - ‘ o

1.6 “"Customary Additives" shall mean elements of cost added
to billings of either party to the other that generally are
calculated as a percentage of direct -labor costs and are intended
to compensate for, without limitation, paid holidays, vacation and
personal leave days, health and welfare benefits, payroll taxes and
administrative and supervisory expenses that include direct and

. general overhead, inclusive of a customary one percent (1%)
additive for special administrative costs related to billing

{O:viguph) - Main12TRA
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preparation, and are subject to periodic changes depending upon
industry practices and the provisions of Section 11.3. As an
example of such additives, Exhibit B sots forth 1950 amounts as
represented by SPT to JPB. o

1.7 r"Designated Preight Trackage® shall mean Trackage which
_ is part . of the Joint Facilities (excluding User’'s Cahill/Lick
Line), which is located on real property owned by Owner (as
described on Exhibit A hereto), which is used now or in ‘the future
~ solely for Freight or Intercity Passenger Service and which shall
be maintained at the sole cost and expense of User (unless the
parties have agreed in writing to use also by the Owner, in which
. case sharing of maintenance costs shall be as agreed to in writing
by ‘the parties notwithstanding the - p::ovisions of . Section 9.1
hereof) inclnding, . without limitation, '’{i) the present -yard
Trackage at South San Francisco,’ (1i) the proposed gauntlet Track
Structure between Milepost 3.18 and Milepost 5.26, (iii) storage
‘Track Structure (for two tracks) between ‘Bayshore at Mz.lepcst 4.9
‘and Brisbane at, Milepost 7.1, and (iv) upcrn the approval, of Ownaer
""(which shall not be’ un:easonably withhald), such additional Freight
Service support Trackage and other facz.lities to meet User’s
Freight Service needs,

1.8 'Bffective Date-? ‘shall” have the heégihg set forth in
Section 11. 12.~~ S o N

Chee -

1.9 “Equipment” shall mean locomotives, cars, cabooses, hi-
-rail- vehicles, -other-vehicles, ‘and machinery. which are: capable of
bez.ng operated on Joint Pacilit:.es.

1. 10 ‘Exclus:.ve Cmute Trackage” shall mean that part: of the
*Joint . Facilities, excluding User‘'s Cahill/Lick Line, (which is
described by the designated line symbols on Exhibit A), including
yard or other side Trackage used solely by Owner, and including but
not limited to the double main Trackage from Santa Clara Junction
to Cahill Yard, the passenger Trackage at.Cahill Yard, the magnetic
" westerly main Trackage from Cahill Yard to Anzerais Street at
Milepost 47.5 and all new Trackage which Owner may construct
between Auzerais Street and Lick at Milepost 51.4, which -Owner
shall maintain at its sole cost and expense (unless the parties
‘have agreed in writing to use-also by User, in which case shaxing
of maintenance costs shall be as agreed to in writing by the
‘ pa.rt:.es notwithstanding the provisions of Section 9.1 hereof).

1.11 *Fiscal Year® shall mean the period beginning July 1 of

any c¢alendar year and ending June 30 of the following calendar_

year.
1.12 *Freight Service* shall mean User's ra;lroad operata.ons

contemplated hereunder in furtherance of transporting freight
commodities of all types and description in Trains whether loaded

(CvgyeD; E ' ' -3- | Man1aTRA
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or empty, including personnel training, and the use of all
Equipment and Non-Revenue Equipment for such operations.

1.13 "Gilroy Commuter Service" shall have the méaning set
forth in Section 1.13 of the Lick/Gilroy Trackage Rights Agreement.

1.14 "ICC" shall mean the Interstate Commerce Commission.

. 1.15 ~Intercity Passenger Service® shall mean intercity
railroad passenger service (other than Commuter Service) provided
by NRPC or any other Operator with whom User contracts to provide
Intercity Pasesenger Service over the Joint Pacilities in accordance
with this Agreement.

1.16 "Joint Pacilities" shall mean the Peninsula Main Line
and the Santa <Clara/Lick Line, Designated Freight Trackage,
Exclusive Commute Trackage, and only that portion of the New Coast
Main consisting of User’s Cahill/Lick Line, and all Changes and/or
Additions thereto now or in the future. ’ ‘

1.17 "Lick/Gilroy Trackage Rights Agreement” shall mean that
agreement between User and Owner dated as of the date hereof which
grants Owner trackage rights over the rail lines of User from
milepost 51.4 at or near Lick to milepost 80.7 at or near Gilroy.

1.18 “Materials Additives" shall mean elements of cost
customarily charged by railroads to one another and which are to be
added to any and all materials cost billings of either party to the
other and that generally are calculated as a percentage of direct
costs, are intended to compensate £or store, purchasing and
handling expenses, sales or use taxes, foreign line freight, and
on-line freight and are subject to periodic changes depending upon
industry practices and the. provisions of Section 11.3, As an
example of such additives, Exhibit B sets forth 1989 amounts as
represented by SPT to JPB. '

© . 1.19 - "New Coast Main® shall mean Track Structure of (i) the
No. 1 Track, (ii) User’s. Cahill/Lick Line, and (iii) all Track
Structure located on property of Owner magnetic east of the Track
Structure described in (i) and (ii) above, all as more fully
described in Exhibit A hereto. R

1.20 “"Non-Revenue Equipwent"” shall mean Equipment which is
maintenance of way equipment and freight cars that are either empty
or loaded only with maintenance of way equipment or material and
equipment transported for the internal use of either party
including, without 1limitation, rails, ties, ballast, and other
track materials, and signal and bridge materials and supplies.

1.21 "No. 1 Track® shall mean the existing yard Track

Structure designated as User’s "No. 1 Track” on the easterly side
of the double main Track Structure between Milepost 44.0 at or near

{Q\tgUoe} -l e Malnid 1MA)
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Santa Clara Junction and the southern end of Cahill Yard at or near
Milepost 47.1.

1.22 *"NRPC® shall mean ‘the National Railroad Passehger -
Corporation, or Aamtrak, in all c:..rcmnstances othe: than in a
capacity as 0perator for Owner. : .

1. 23 'NRPC Agreement' shall mean the Agreement between NRPC
and User dated .April 16, 1971, as: amended from time to time.

.~ . 1.24 “Operator* shall mean the person, fizm, corporat;on or

other legal -entity utilized by Owner or User-to .conduct, on-its

behalf and for: its account, operations on the Jo;nt Fac;l;tzes in
- accordance with this Agreement. . .- - . .

¥

1.25 “Peninsula Main Line* shall mean tha T:ackage and_the
right-of-way - and .real -estate underlying - said Trackage between
. Milepost-0.147.at or near 4th and Townsend Streets in San Francisco
County, California. and Milepost , 44.0 at ' or. . near Santa -Clara
.Junction in :Santa Clara County, ‘California, . all -as. more - fully
'described in the Sale Agreement and in Exhibit A hereto. . .

... ._ 1.26  "Sale Agreement® . shall have the meaning set forth in
) Paragraph A of tha recitals :to this Agreement.x . R

: 1 27 1'Santa Clara/Lick Llna' shall mean - the Trackage and the
r;.ght-of—way and real estate underlying said Trackage between
_ Milepost 44.0:at or near Santa Clara Junction-and Milepost 51.4 at
.~or near Lick, all- in .Santa (Clara County (including the fee
ownership, - easements _(but excluding User’s  .easements)), and
franchises of. the real estate and right-of-way underlying .the
Trackage)  but excluding the New.Coast Main, all as more fully
descrlbed in the. Sale Agreement and in. Exhibit A hereto .

1. 28 *Servxce(s)* shall mean cOmmuter Servlce, Freight
Service and Intercity Passenger Service collectlvely or any-of them
individually, as applicable.

1.29 *"SFGTF" shall have the meaning set foxth in Section 9.2
and Exhibit D or as it may be amended by- wr;tten agreement of the
partles« X . . . .

1.30 *Track Structure” shall mean rail and fastenings
switches and frogs complete, ties, ballast, and gignals.

, 1.31 'Tracknge' sha;l nman Track Scructure-,and all
appurtenances thereto, including without -limitation, bumpers,
roadbed embankment, bridges, trestles, tunnels, culverts or.any
. other structures or things necessary for support of and entering
into construction thereof, and, 1f any portion thereof  is located
in a thoroughfare, the term shall include pavement, crossing planks
and other similar materials or facilities used in lieu of pavement
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or other street -surfacing material at wvehicular crossings of
tracks, culverts, drainage facilities, crossing warning devices,
and any and all work re%?zrad by lawful authority in connection
with construction, renewal, maintenance and operation ot said Track
Structure and all appurtenances thereof and Changes and/or
Additions thereto now or in the future.

1.32 'mraxn(s)' shall mean a locomotive unit, or more than
one such unit, coupled, with or without cars or caboose.

1.33 “User’s Cahill/Lick Line” shall mean the existing single
main Track Structure between Cahill Yard at or near n;lepost 47.1
and Lick at or near Milepost 51, 4.

Section 2. IGHTS O ER

‘2.1 User’'s Reservation: Subject to the terms of this
Agreement, User reserves the perpetual and exclusive right to
conduct Freight and Intercity Passenger Service over the Joint
Facilities (excluding User’s Cahill/Lick Line which User retains
owvnership of, and excluding Exclusive Commute Trackage exceptto the

extent provided in Sections 1.10 and 2.4 hereof). Owner confirms

User's reservation of said right in the Sale Agreement.

2.2 Authority: Owner represents that it has the right and
authority to confirm User’s reservation of perpetual and exclusive
trackage rights (which rxghts do not include Exclusive Commute
Trackage except as provided in Sections 1.10 and 2.4 hereof) over
the Joint Facilities (excluding User's Cahill/Lick Line) as
contenplated herein without the concurrence or approval of any
other person or entity, except for zregulatory approvals or
exemptions contemplated by Section 8.1 hereof.

2.3 Ownership:

(2a) Owner shall own all of the Peninsula Main Line and
the Santa Clara/Lick Line, including Designated Freight Trackage,
existing at the date of execution of this Agreement.

{b) User shall own tho Naw Coast Main, but Owner shall
own the real property underlying the New Coast Main.

(c) Owner shall own those Changes and/or Additions and
capitalized maintenance to the New Coast Main made at its sole cost
and expense. User shall own such Changes and/or Additions and
capitalized maintenance to the New Coast Main made at its sole cost
and expense. Owner and User shall jeintly own such Changes and/or
Additions and capitalized maintenance to the New Coast Main made at
their shared cost and expense in the same proportion as the
respective shares of the cost and expense bears to the total cost
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and expense. Owner shall not remove any Changes and/or Additions
or capitalized maintenance items to the New Coast Main without the
written consent of User as long as User holds itself out to provide
Freight or Intercity Passenger Service over the applicable portion
of. the New Coast Main or such Services have not been abandoned;
provided, however, in the event that Owner has permanently ceased
to provide Commuter Service over all or substantially all of the
‘Santa Clara/Lick Line, User shall pay . Owner for the unamortized
value of such Changes and/or Additions -made by Owner on the New
Coast Main. At the time that User no lenger holds itself out to
provide Freight and Intercity Passenger Service and such Services
have been abandoned,  Changes and/or Additions or capitalized
maintenance items shall be returned to .Owner to the extent of
Owner‘s interest in such Changes and/or Additions and capitalized
maintenance items.

‘ (d) Owner shall own all Changes and/or Additions to the
Joint Facilities (other than User’s Cahill/Lick Line) and all
capitalized maintenance provided for in Bection .9 .hercof.

2.4 User’s Rights:.. For the purpose of conducting Freight
and Intercity Passenger Service, User has the perpetual right of
access to and from and use. of the Joint Facilities, except for the
Exclusive Commute Trackage unless otherwise agreed to in writing by
the parties. User shall .alsc have perpetual rights, subject to the
terms of this Agreement including the restrictions concerning the
- Exclusive Commute Trackage, solely to serve all existing and future
industries, team or house -tracks or branches located on or served
off any existing or future turnouts or leads from or to the Joint
Facilities or No..l Track. User shall have use of the Exclusive
Commute Trackage for the sole purpose of obtaining necessary access
to provide Freight Service to existing or future industries and
branch 1lines served from  the -Joint Facilities or No. 1 Track.
User’s rights of use under this section, for the purposes specified
in this section, shall be exclusive, and no other person or entity
shall be entitled to or be granted any rights to such use for such
purposes.

2.5 Owner’s Rights: Subject to the limitations otherwise
set forth in the Sale Agreement and in this Agreement, Owner (or
any Operator designated by Owner) ehall have the right to use
existing and future Joint Facilities (excluding User’s Cahill/Lick
Line) for any purpose other than rail - Freight and Intercity
Passenger Service.

2.6 Freight Trackage: -Except as may be otherwise agreed in
writing by the parties, User retains the exclusive and perpetual
ownership of and right to use and contrel the New Coast Main and
User retains the exclusive and perpetual right to use and control
the Designated Freight Trackage; however, User may allow Owner to
use such portions of the South San Francisco Yard and other
Designated Freight Trackage as User decides, from time to time, are
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not needed by User to support its operations. User shall not
unreasonably withhold, condition, or delay its permission for such
use; provided, however, that during such use, User’'s operatlons
shall have priority over Owner’s use. In such case, maintenance
and capital expenses will be apportioned on a basis agreed by the
parties in writing notwithstanding the provisions of Sections 9.1
and 10.2 hereof.

2.7. Intercity Passenger Service Agreement: Intercity
Passenger Service on the Joint Facilities (except Zfor User’'s
Cahlll/Lick Line} shall be subiject to the following provisions:

(a) Owner shall pernit User to allow NRPC Interxcity
Passenger Service Trains to be operated over the Joint Facilities
(except for User’s Cahill/Lick Line) in accordance with the terms
of the NRPC Agreement in effect as of the date of this Agreement
with the understanding that any change subsequent to thé date of
this Agreement in Intercity Passenger Service, including but not
limited to the number or schedule of Trains, shall be subject to
Owvner’'s consent under Section 2.7(b) hereof

. (b) User may amend its prasent or any Subseguent NRPC

Agreement and enter into any new agreementsg and amendments thereto
with NRPC or with any other party for the provision of Intercity
Passenger Service over the Joint PFacilities (except User’s
Cahill/Lick Line) with the consent of Owner, which shall not be
unreasonably withheld, subject to the provisions of Section 4.3
when Owner dispatches and controls the operations and provided that
costs due to any such Intercity Passenger Service agreement, or
amendment thereto or to Intercity Passenger Service operations
pursuant thereto over the Joint Facilities (except for User’s
Cahill/tick Line) and costs of changes necessitated by such
agreements affecting line capacity, yard capacity, or the s;gnal
system shall be borne by User. The parties agree to negotiate in
good faith with regard to any additional parties that may be
engaged or User prcposes to have engaged in Intercity Passenger
Service.

{c) Notwithstanding the provisions of Section 2.7(b)
above, no Intercity Passenger Service Trains shall operate on
Exclusive Commute Trackage without: a written agreement between
" Owner and User.

2.8 Operator: Either party may use an Operator or Operators
to provide applicable Services pursuant to this Agreement.

2.9 ~Owner’s Bridge Trackage Righte: User shall grant to
Owner exclusive Bridge Trackage Rights, as defined in Section 1.2,
over User’s Cahill/Lick Line. User shall not enter into any
agreement with or permit any additional Operator of Freight or
Intercity Passenger Service Trains on User’s Cahill/Lick Line which
would materially impair or interfere with Owner’s rights or use
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pursuant to Section 4.5 hereof or under the Lick/Gilroy Trackage
Rights Agreement. Upon completion of Owner’s construction of its
Trackage on the Joint Pacilities between Auzerais Street at or near
milepost 47.5 and Lick at or near milepost: 51.4 and the
commencement of Gilroy Commuter Service operations thereover, the
Bridge Trackage Rights shall continue in effect only if User is
granted access to and use o0f such newly constructed Owner’s
Trackage upon terms and conditions substantially similar to Ownex's
rights under .the Bridge Trackage Rights and only so long as such
access and use are made available to User (whether or not used by
_User). . C : o '

2.10 Physical Clearances: Owner represents that the Joint
Facilities (excluding User‘s Cahill/Lick Line) shall continue to
have not less than existing clearances (as shown in User’'s records
attached as Exhibit E) for the operation of Freight and Intercity
Passenger Service... If . User’s Trains or Equipment require
additional clearance, Owner agrees to provide said additional
clearance in a timely manner at User’s sole cost provided that such
additional clearance would not materially impair or interfere with
the usefulness or utility of the Joint Pacilities (excluding User’s
Cahill/Lick Line) to Owner or COwner’s operation or use of such
Joint Facilities (excluding User’s Cahill/Lick Line) or frustrate

. the purposes of this Agreement. In the -event any work to be

- performed by Owner on the Joint Facilities (excluding User’s
Cahill/Lick -Line) may -affect the horizontal -and vertical line’
clearances, Owner shall notify User and Owner shall cooperate with
User to provide any such additional horizontal and vertical line
clearances needed by User, provided that such additional clearances
would not materially impair or interfere with the usefulness or
utility of the Joint Pacilities (excluding User’s Cahill/Lick Linc)
to Owner or Owner‘s- operation or use of such Joint Facilities
(excluding User’s Cahill/Lick Line) or frustrate the purposes of
this Agreement and User shall pay the incremental costs required
for such additional clearance requirements.

2.11 Retention of Rights for Changes and/or Additions:
User retains the perpetual and exclusive right, for Freight and
Intercity Passenger Service, to construct or reconstruct, with the
consent of Owner (which shall not be unreascnably withheld,
conditioned or delayed) Changes and/or Additions to the Joint
Facilities {(excluding User’s Cahill/Lick Line and Exclusive Commute
Trackage) consisting of railroad and railroad-related facilities
necessary for and related to User’s Freight and Intercity Passenger
Service operations. Failure to reach agreement as to cost sharing
for Changes and/or Additions subject to ’/Section 10.3 shall
constitute a reasonable basis for rafusal of consent. Owner’s
consent will be given if such construction, reconstruction, or use
shall not unressonably interfere with Owner's existing or planned
Commuter Service or with Owner’s other planned or existing use of
such portion ¢f the Joint Facilities (excluding User’s Cahill/Lick
. Line) and if the provisions of Section 8.3 -are not otherwise
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invoked by Owner. Changes and/or Additions consisting of Track
Structure crossing other Track Structure at grade shall be treated
as any other Changes and/or Additions under this Section; provided,
however, that such Changes and/or Additions consisting of at gradse
crossings which do not result in a decrease in average Train speeds
over the applicable Trackage shall not, absent other construction
or reconstruction, be considered an unreascnable interference with
Owner’'s use or planned use of the Joint Facilities (excluding
User’s Cahill/Lick Line). Notwithstanding the above, User may
construct Changes and/or Additions which Owner has advised may
unreasonably interfere with its planned use of the Joint Facilities
(excluding User’s Cahill/Lick Line), at User’s sole risk. Such
risk shall include the costs of removal of such newly constructed
Changes and/or Additions at the time of actual usse by Owner. User
also retains the perpetual right to use, construct, reconstruct, or
reimburse Owner for the construction or reconstruction of Changes
and/or Additions to User’s Cahill/Lick Line without the consent of
Owner as long as the provisions of Section %.3 would not be
violated. All other Changes and/or Additions to User’s Cahill/Lick
Line shall be subject to Section 10.6. hereof. User also retains
the perpetual and exclusive right to use, construct or reconstruct
Changes and/or Additions to the New Coast Main (excluding User’'s
Cahill/Lick Line) without the consent of Owner, except to the
extent any such Trackage may be subject to Section 10.6 hereof.
User retains the perpetual and exclusive zright to use all such
Changes and/or Additions to the Joint Pacilities referred to in
this Section 2.11 for Freight and Intercity Passenger Service,
" subject to Owner's rights of use thereof in accordance with the
terms ©f this Agreement.

2.12 Emergencies and Detours: Either party may, at its
sole discretion, allow the other party to use the Trackage of said
first party in the Joint Facilities or No. 1 Track in emergency and
detour situations. Any such use shall be subjsct to the prior
written consent and upen the terms and conditions of the party
granting such use.

2.13 Interim Operation Detour: Notwithstanding the
provisions of Section 2.12, unless the parties otherwise agree in
writing, during the period "from the Effective Date until Owner
completes the Changes and/or Additions to No. 1 Track pursuant to
Section 10.1{a) 'and (b) hereof, Owner grants its consent to allow
User to use Owner’s tracks consisting of Exclusive Commute Trackage
between Santa Clara Jct. at or near Milepost 44.0 and the magnetic
south end of Cahill Yard at or near Milepost 47.45. Such use shall
be subject to the terms and conditions of this Agreement in the
same manner and to the same extent as if User were operating over
the Peninsula Main Line; provided, however, that, in lieu of
Section 4.3, Owner shall establish reasonable terms and conditions
for dispatching User’s Trains in conjunction with Owner’s ‘lrains
which shall minimize delays to both Owner’s and User's operations;
and further provided that notwithstanding the provisions of Section
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5.2, the costs of ordinary and capitalized maintenance of the
Trackage over which User will operate pursuant to this Section 2.13
for the first two years after the Effective Date shall be solely
the responsibility of Owner and, thereafter, such costs shall be
apportioned betwaen the partz.es in accordance with Section 9.2(a)
hereof. . |

2.14 Authority and Enforceab:.lity. Bach party hereto
respectively represents and warrants that it has the full power and
authority to enter into this Agreement and to carry out the
obligations contemplated hereby. Upon execution and delivery, this
Agreement, including but not limited to the indemnification terms
of Section 6 hereof, are enforceable against such party in
. accordance with its terms (except to the extent such enforceability
may be limited by, banruptcy, insolvency, reorganization,
moratorium, or Bimi.lar laws relating to creditor’s rights generally
and the availability of egquitable remedies may. be limited by
. equir.able principles. cf general applicabinty) .

T 2.15 Retirement Limitatlons' Subject to Section B. 3 hereof ,
neither Owner nor User shall make any retirement, withdrawal,
elimination or disposal of any part of the Joint Facilities without
the prior written consent of the other party which shall not be
unreasonably withheld.. The affected party will grant its consent
under this Section if such retirement, withdrawal, .elimination or
disposal would not materially impair the usefulness of the Joint
Facilities. to such part.y -or frustrata the purposes of t:his
Agreement. ) : . _ .

2.16 Taxzes: Owner shall be responsible for all taxes
assessed against it (oxr its Operators or other entities acting on
its behalf or for its account), if any, as owner of the real and
personal property which are part of the Joint Facilities (excluding
User’s Cahill/Lick Line) and of the real property underlying the
New Coast Main and as holder of. the Bridge Trackage Rights;
provided, however, that User shall be responsible for any
possessory interest tax assessed against it (or its Operators or
other entities acting on its behalf or for its account), if any, as
-holder of the eascment retained by User hereunder and under the
Sale Agreement and as owner of the Track Structure and personal
property which are part. of the New Coast Main. Nothing contained
in this Agreement shall be construed to make Owner liable to taxing

authorities for any taxes which Owner, as a public entity, would -

not otherwise be liable; provided, however, that, for purposes of
this Agreement, Owner shall indemnify User for all taxes assessed
against any Operator for Owner or any other entity acting omn
Owner’s behalf. .

2.17 Non-Use of Desigha.ted Freight Trackage: In the event
that all or any portion of the Designated Freight Trackage has not
been used by User after the Effective Date for any continuous
period of at least thirty-six (36) months, Owner may, during the
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period of continuous non-use in excess of thirty-six (36) months,
_ request in writing that User make application for and diligently
pursue all necessary approvals or other actions to remove such
unused Trackage, if such approvals or other actions are necessary,
and if Owner so reguests, (upon receipt of any necessary authority)
to ramove at its cost any and all such Trackage and Eguipment and
property of User thereon. Within ninety (90) days of such request,
User shall make application for such approvals or other actions or,
if no approvals or other actions are necessary, shall commence , at
its cost, removal of such Trackage, Equipment and property and
‘shall diligently progress completion of such removal. lf approvals
or applications are necessary, Usar shall commence removal of such
Trackage, Egquipment and property within ninety (90) days after
raceipt of such authorization and shall diligently progress
completion of such removal. Usex shall not progress the above
actions if it demonstrates justification for such non-use, which
justification shall be provided to Owner in writing within nineLy
(90) days of the written reguest of Owner referred to above.
Within ninety (90) days of receipt by Owner of such written
Justification, Owner shall notify User in writing as to whether it
concurs in or disputes such justification. If Ownexr disputes such
justification, the dispute eshall be resolved by arbilration in
accordance with Section 7 of this Agreement. If, however, such
non-use continues 50 that such Trackage has not been used by User
for a continuous period of five (5) years, then User, promptly upon
notice from Owner shall apply for and diligently prosecute all
governmental approvals ox other actions necessary, if any, to
remove said Trackage and (after receipt of such approvals or other
actions), shall promptly at its cost remove said Trackage and
Equipment and property of User thereon, if requested by Owner.

Section 3. ASSIGNMENT

This Agreement shall be binding upbn and inure to the benefit
of the parties hereto, their respective successors and assigns,
provided, however, that: ) :

(a) The rights and obligations of Owner hereunder may be
assigned or sold in whole or in part without User's consent only to
(1) Owner’'s Ssuccessor agency; (ii) any one or more of Owner’s
membex agencies or counties; (iii) the Peninsula Rail Transit
District; (iv) the State of California Department of
Transportation; or (v) an existing or to be formed public, quasi-
public or nonprofit entity formed or authorized to own Owner’s
interest’ in the Joint Facilities (excluding User’s Cahill/Lick
Line), but only if such successors or assigns have the legal power
and authority to undertake all of the rights and obligations of
Owner hereundexr including, but not limited to, the obligation to
indemnify User pursuant to Section 6 hereof;
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{b) User may assign or sell all or any part of .its trackage
"rights hereunder without the consent of Owner only to: (i) any
successor or affiliate of User, (ii) any other Class I railroad, or
(iii) in connection with ite trackage rights' over the Santa
Clara/Lick Line, to any. ‘Operator who is financially responsible and
-has' a' managament team’ with a demonstrated record of reliable. and
safe railroad maintenance and operating exparience; provided that
such successors or assmgns have the’' legal power and authority to
undértake all ‘of ‘the rights and obligations of User hereunder
including, but not "limited to, the obligation to lndemnlfy Owner
pursuant ‘to Section 6 hereof.f N

- {e) User may csaign or sell all or any part of its trackage
rights hereunder to any person. with the consent of Owner (which

- consent shall not be’ unreasonably“w1thheld, conditioned or delayed)

to’ any person and, in connection. with its’ txackage rights over
pnopertzes other than the Santa Clara/Lick Line, to any Operator
"who is- fxnanclally ‘responsible and has a management team with a
demonstrated record of reliable ‘and'safe’ . railroad maintenance and
operating experience, provided thédt such’ pazty ‘has the legal power
-and authority to undertake all of the. rights and obligations of
User hereunder including, but not limited to, the oblxgation to
1ndemnify Owner pursuant to Secticn 6 hereof. .

T (4d) Within ten (10) days after any ass;gnment, the assignee
shall execute and ‘deliver to Owner and User a written instrument
-assuming all of the assignor's obligations hereunder, - and. an
“opinion of such assignee’s counsel’ stating that such assignee is
entitled to perform all of the assignor’s obligations hereunder.

Section 4. QPERATIONS

4.1 Management and Control: Subject to Sections 4.2, 4.3,
and 4.14 Dbelow, the management and operation (lncludxng
dispatching) of the Joint Facilities (except for User'’'s Cahill/Lick
Line) shall be under the exclusive direction and control of Owner.
User, at its sole cost and election may monitor dispatching opera-
tions over the Joint Facilities (excluding User’s Cahill/Lick Line)
on a reasonable basis. Owner, at its scle cost and election, may
monitor dispatching operatzons over User’s Cahill/Lick Line on a
reasonable basis.

4.2 Opnonal User Dispatching At Owner’ s option, User may
“continue to dispatch the Joint TFacilities (excluding User’'s
Cahill/Lick Line) in a manner that minimizes conflicts and is
consistent with dispatching conditions existing prior to the Sale
Agreement until Owner obtains dispatching capability; but, in no
event later than December 31, 1993. Owner may, at its sole option,
assume control and dmspatch;ng of the Joint Facilities (excluding
User’'s Cahill/Lick Line) prior to December 31, 1993 by providing
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thirty (30) days advance notice to User. Owner shall pay User a
moenthly rate of Eleven Thousand Five Hundred Dollars (§11,500) for
each full month or pro rata for partial months that User provides
such dispatching services. Such monthly payment shall be made not
later than 45 days following the end of the month in which
dispatching services were provided.

4.3 User’'s Operating Windows: Owner will provide User the
ability to operate Freight Service on the Peninsula Main Line
whenever there exists a period of at least thirty (30) minutes
headway between passenger Trains including Owner’s Commuter Service
and/or User’s Intercity Passenger Sexrvice. During the hours
between 10 A.M. and 3 P.M., at least one thirty (30) minute headway
“window" on each of the northbound and southbound main tracks of
the Peninsula Main Line will be provided in Owner’s scheduling for
Trains in Freight Service that are capable of operating at Commuter
Service Train speeds and will operate at such speeds when directed
by Owner. Between midnight and 5 A.M., at least one main track of
the Peninsule Main Line shall always be in service for Freight and
Intercity Passanger Service, and User will be provided during that
time an adequate number of thirty (30) minute headway windows for
User to serve its Freight Service customers. Owner and User
recognize that Intexcity Passenger Service may also be conducted
during other than times between midnight and 5 A.M. and that such
Intercity Passenger Service may operate within less than a thirey
(30) minute headway. -Such headway shall be established by mutual
agreement between the parties, their Operators and NRPC, as
applicable. Neither party hereto shall unreasonably withhold its
consent to such agreement. Owner's dispatching and operations on
lines other than the Peninsula Main Line shall provide User with
reasonable windows for operations to serve customers during non-
peak hours based upon a schedule subject to nmutual agreement.
Neither party hereto shall unreasonably withhold its consent to
such agreement.

4.4 Use of Exclusive Coammmte Trackage: Owner shall have the
exclusive use and control of its Exclusive Commute Trackage unless
otherwise agreed in writing by Owner and User and subject to
Section 2.4 hereof.

4.5 VUse of New Coast Main: Except to the extent of Owner'’s
Bridge Trackage Rights, User shall have the exclusive use and
control for Freight and Intercity Passenger Service operations of
the New Coast Main provided, however, that Owner shall retain the
control over that portion of the New Coast Main to the extent and
at the location such Track Structure connects to.or diverges from
the Joint Facilities (excluding User’s Cahill/Lick Line). To
facilitate such control, User shall physically provide Owner with
the c¢apability to connect User's dispatching system with Owner’'s
dispatching system, and User and Owner shall share egqually in the
cogts thereof. User shall have exclusive authority to dispatch and
control its Freight and Intercity Passenger Service Trains on the
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New Coast Main and Gilroy Commuter Service Trains (which are
operated over User’s Cahill/Lick Line pursuant to Owner’s Bridge
Trackage Rights hereunder in conjunction with the Lick/Gilroy
Trackage Rights Agreement). User shall dispatch all such Trains on

" . User’s Cahill/Lick Line on a "first-come, first served" .basis,

provided, however, that if User and Owner can:reach agreement on a
mutually satisfactory schedule for Gilroy Commuter Service Trains,
pursuant -to the: Lick/Gilroy Trackage -Rights Agreement, (and the
parties expect to reéach such agreement) User shall dispatch User's
Cahill/Lick Line giving priority to those scheduled Gilroy Commuter

‘Service Trains. =~ .

4.6 »“Limitations,uﬁ Liébiiity: N Except as otherwiseA&éy be
provided in Section 6, if:the use of the Joint Facilities shall at

. any time ba interrupted:or traffic thereon or thereover be delayed

for any cause, neither party-shall have.or make any c¢laim against
the other for loss, damage, -or expense of any kind, caused by or
resulting from such interruption or delay. Coe - .
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. .. 4.7 . Furnishing of Fual, Train Supplies, Etc.: Each party
shall be responsible for furnishing, at its sole cost and expense,
all labor, fuel, and Train supplies necessary for-the operation of
its .own ‘Trains .over the .Joint-Facilities. 1In the event a party
does .furnish such labor,: fuel, or supplies to another party hereto,
the party receiving .same. shall-promptly, upon receipt of billing
theraefor, reimburse the party furnishing same for . its reasonable
costs thereof, including Customary and Materials Additives.

-~ 4.8 Operating Rules: The operation by -User on the: Juint
Facilities (excluding User’s:Cahill/Lick Line)- shall at all times
be in accordance with the rules, instructions, and restrictions of
Owner. Except as otherwise provided herein, such rules, instruc-
tions, and restrictions shall be reasonable, just, and fair between
the parties using the Joint Facilities 'and shall not unjustly
discriminate against any of them.

4.9 Communications: - - The party using Trackage or Track
Structure dispatched or controlled by the other party shall, at
such using party’s sole cost and expense, obtain, install and
maintain in all Trains and Equipment used by it on such Trackage or
Track Structure, such communication eguipment as is necessary to
allow the using party. to communicate with dispatching and signaling
facilities in the same manner as the dispatching party. The party
in control of dispatching under ‘the terms of this Agreement shall
consult with the. other party prior to adoption of new communication
systems or signal systems for use on the Joint Pacilities which
theretofore . have not been adopted gonerally in the railroad

-~ industry..

4.10 Clearing Trains and EQuipmeﬁts If, by any reason of
mechanical failure or for any other cause, the Trains or Equipment
of Owner or User or their respective Operators become stalled or
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disabled on the Joint Facilities and are unable to proceed, or fail
to maintain the speed reguired of Trains or Egquipment to meet
normal schedules, or if in emergencies crippled or otherwise
defective BEquipment is set out from any such Trains on the Joint
Facilities, then the party whose Trains or Equipment are involved
in the. incident shall be responsible for furnishing locomotive
units or such other assistance as may be necessary to haul, help or
push such Equipment or Trains, or to properly move the disabled
Trains or Equipment. By mutual agreament of the parties or upon
receipt of reasonable notice from the other party that the response
of the party whose Trains or Equipment are involved in the incident
has not been adeguate relative to the scheduled uses of Joint
Facilities, such other paxty may render such assistance as may
reasonably be required in light of sguch scheduled uses, and the
party whose Trains or Equipment are involved in the. incident shall
reimburse the other party, within forty-five (45) days after
receipt of the bill therefor, for the reasonable cost and expense,
including Customary and Materials Additives, of rendering any such
assistance. The costs and expense of services referenced above in
this Section 4.11, including without limitation liability (as that
term is defined in Section 6) shall be treated in accordance with
Section 6 hereof. If it becomes necessary to make repairs to
crippled or defective Trains or EBquipment of the Owner or User or
their respective Operators in order to move Trains or Equipment
from the Joint Facilities, such work shall be the responsibility of
the party whose Trains or Equipment are involved in the incident.
By mutual agreement of the parties or upon receipt of reasonable
notice from the other party that the efforts of the party whose
Trains or Equipment are involved in the incident to make the
repairs are not adequate in light of the scheduled uses of Joint
Facilities, such other party may take control of the repairs. If
the repairs are performed by the other party, then the party whose
Trains or Eguipment are involved in the incident shall reimburse
the other party for the cost thereof, within forty-five (45) days
© after receipt of the bill therefor, at the then current AAR dollar
rate for labor charges found in the Office Manual of the AAR
Interchange Rules,

4.11 Clearing Wrecks: Except as otherwise provided in
Section 6, whenever the Owner‘'s or User‘s Trains or Eguipment on
the Joint "Facilities require rerailing, wrecking service or
wrecking Train service, the party whose Train is involved shall be
responsible for performing such service. Upon mutual agreement of
the parties or upon receipt of reasonable notice from the other
party that the response of the party whose Train is involved in the
incident is not adequate in light of the scheduled uses of the
applicable Trackage, the other party may take control of such
rerailing, wrecking service or wrecking Train service as may be
reguired. Whichever party has responsibility for maintenance and
repair of the affected Trackage under the terms of Section 9 shall
make such repairs to and restoration of the applicable Trackage as
may bc required. The cost and expense of services referenced above
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in this Section, including without limitation, liab:.l:.ty (as that

_term is defined in Section 6) shall be treated in accordance with

Section 6 hereof. 'All Equipment and salvage shall be. promptly
picked up by the party whose Train is involved in the incident or
such party's Operator 'or delivered to the party whose Train is
‘invelved in the incident or such’ party' Operator by the other
party, and all costs and expensen, i..ncludlng ‘Customary and Material
Additives therefor, incurred by the other party shall likewise be
paid to r.he other party ‘by the party whose Train is involved in the
incident. All costs and 'expenses to be borne’ under this Section by
the party whose Train is involved in the incident shall be paid

within forty-five {45) days ‘after recaipt of tha bn.lls ‘therefor.

4. 12 Furnishing ‘Powers - For the purposes ‘of this Section 4.12

" only, the term “stopped. party" 'shall mean whichever of  the

following descr:.bed entities whose Trains are stopped in the
circumstances described in ’this .Section: . Owner, User, the
Operator(s) of either Owner or Use::,- NRPC, or any other entity
permitted in accordance’with the terms of this Agraamant to operate

' Trains on the Joint Facilities. 'In the event Trains of a stopped
‘party shnll be forced to stop on. ‘the Joint Facilities for any
. Teason’ including’ but not limited to, stoppage due to insufficient

hours of service remaining among the stopped party'’s employees, and
such Trains axre unable to procead, any entity’ referred to in this

‘Section shall ‘have the option to furnish’ .motive power or such other

assistance’ (:mclud:mg but not limited to the right to recrew

"stopped party’s Trains) as may be necessary. to haul, help or push
such Trains, or to properly move Trains off the Joint Facilities.

~ All cost and expense, including Customary and Materials Additives,

to be borne by the stopped party under this Section shall be paid
within forty-five (45) days to the party rendering motive power or
other assistance after receipt of the bills therefor. Owner shall
be’ responsxble to the party rendering motive power for stoppage
caused by its Operator(s) or other entities operating on its behalf

" and User shall be responsibla to the party rendering motive powexr
‘tor stoppage caused hy J.tS OPerato::(s) ‘or other entities operating

on its behalf.

4.13 CORPIJ.ance with Laws: Operations by Owner and User
hereunder shall be in compliance in all mtar;al respects with all
applicable laws "and regulations : including ‘those relating to
discharge of hazardous waste materials.

4.14 Assumption of Dispatchmg In the event Owner

becomes incapable of adeguately perfo::ming dispatching functions on

the Joint Facilities (excluding User’s Cahill/Lick Line). for
Preight and Intercity Passenger Service hereunder, arrangements
will be made for the prompt and orderly transfer of such functions
to User. In the event User becomes incapable of adeguately
performing dispatching functions on User’s ‘Cahill/Lick Line. for
Gilroy Commuter Service hereunder, arrangements will be made for
the prompt and orderly transfer or such functions to Owner.
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Section 5. EMPLOYEES

5.1 Owner’'s Employees: Owner shall employ all persons
necessary to construct, maintain, repair, renew, and perform
dispatching functions for the Joint Facilities excluding User’s
Cahill/Lick Line (but including signal system maintenance on the
New Coast Main as provided in Section 9.1). Owner shall ‘be bound
to use reasonable and customary care, skill and diligence in the
construction, maintenance, repair renewal, and dispatching
functions respecting said Trackage and in managing same and User
shall not (except as otherwise provided in Section € hereof), by
reason of Owner'’s performing or failing or neglecting to perform
any construction, maintenance, repair, renewal, dispatching
functions, or management of said Trackage, have or make against
Owner any claim or demand for any loss, damage, destruction,
injury, or death whatsocever resulting therefrom.

5.2 TUser’s Employees: User shall enmploy or cause to be
employed all persons necessary to construct, maintain, repair,
renew, and perform dispatching functions for the New Coast Main.
User shall be bound to use reasonable and customary care, skill,
and diligence in the construction, maintenance, repair, renewal,
and dispatching functions respecting the New Coast Main and in
managing same; and Owner shall not (except as otherwise provided in
Section 6 herecf), by reason of User’'s performing or failing or
neglecting to perform any construction, maintenance, repair,
renewal, dispatching functions, or management of said Track
Structure, have or make against User any claim or demand for any
loss, damage, destruction, injury, or death whatsocever resulting
therefrom. .

5.3 Fair Treatment: All officers, agents, and employees of
Owner and of User engaged in the management, operation, and
maintenance of the Joint Facilities or any portion thereof shall
perform their duties in a fair, impartial, and just manner with
respect to the rights -and obligations between the parties as
provided in this Agreement. :

5.4 Examinations: User, or User’s Operator, and Owner, or
Owvner’s Operator, shall require their respective employees to pass
periodic examinations on the General Code of Operating Rules
effective October 29, 1989, (or any successor publication),
timetables, General Orders and Track Bulletins (all as amended from
time to time) which shall be applicable to the operations on or
along the Joint Pacilities.

5.5 Rules Violations:
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(2) Owner, or Owner’s Operator, shall notify User in
writing specifying the circumstances in the event User, User’'s
employees, or User’s Operator or any other entity with which User
contracts to provide Intercity Passenger Service fails to abide by
the rules, instructions and restrictions of the Owner, or Owner's
Operator, governing the operation on or along the Joint Pacilities
(other than Usar‘’s Cahill/Lick Line). User, User’s Operator, or
any other entity with which User contracts to provide Intercity
Passenger Service shall take prompt action to correct the failure
to abide by the rules, instructions, and restrictions of the Owner,
or the Ownaer'’'s Operator, governing the operation on or along the
Joint Facilities (excluding User’s Cahill/Lick Line). In the event
User, User’s Operator, or any other entity with which User
contracts to provide Intercity Passenger Service must hold a formal
investigation pursuant ' to - a collective bargaining agreement
relating to the neglect,” refusal oxr failure of User, User’s
employees, User’s Operators or any other entity with which User
contracts to provide Intercity Passenger Service to abide by the
rules, instructions, and restrioctions of the Owner, or Owner’s
Operator, governing the operation on or along the Joint Facilities,
(excluding User’s Cahill/Lick Line) Owner, or Owner’'s Operator,
shall cooperate with User, User’s Operator, or any other entity
with which User contracts to provide Intercity Passanger. Service
and make avallable personnel of Owner, or Owner‘’s Operator, as
witnesses for User, .or User’s Operator, in such formal
investigation at the cost and expense of User.

: (b) Por operations over User‘’s Cahill/Lick Line, the
provisions of Subsection (a) of this Section 5.5 shall apply with
Owner subject to the obligations of User and User subject to the
obligations of Owner. ' ‘

Section 6. LIABILITY
6.1 Assumption of Responsibility:

(a) Except as otherwise provided in Section 4.11 each of
the parties hereto shall assume, bear and pay all the liabilities
allocated to it as the responsible party under the terms of this
Section 6. For purposes of this Section 6, the term "liability"
shall include all loss, damage, cost, expense (including costs ot
investigation and attorney’s fees and expenses at arbitration,
trial or appeal and without institution of arbitration or suit),
liability, claims and demands of whatever kind or nature arising
cut of an incident described in the applicable provision of this
Section 6. Except as otherwise expressly provided in Sections
6.2(b), 6.2(d), 6.2(e), and 6.4, the responsibility for liabilities
undertaken by each party under this Section 6 is without respect to
fault, failure, negligence, misconduct, malfeasance or misfeasance
of any party or its employees, agents oxr servants.
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(b) All costs and expenses incurred in connection with
the investigation, adjustment and defense of any claim or suit
shall be included as part of the liability for which responsibility
is .assumed under the terms of this Section 6, including salaries or
wages and associated benefits of, and out-of-pocket expenses
incurred by or with respect to, employeses of ‘either party engaged
directly in such work and a reasonable amount of allocated salaries
and wages of employeaes providing support services to the employees
so engaged directly in such work. .

6.2 Allocation of Responsibilities:

{(a) Liability for personal injury (including bodily
injury and death) to, or property damage suffered by, an invitee of
either party shall be the responsibility of and borne and paid
solely by that party regardless of the cause of such loss or the
fault of either party or whose Train or Equipment was involved,
except as specifically provided in Section 6.2(b) and Section 6.4
below. For purposes of this paragraph, 'and without limitation,
consultants and contractors of a party and any person who is on a
Train or Equipment operated by or for the account of a party (other
than an employee of a party engaged in performing duties for that
party) shall be deemed te be an invitee of that party. All persons
at or adjacent to a passenger station or loading platform shall be
deemed to be invitees of Owner (other than employees, contractors
and consultants, including employees of such contractors, of User
or Operator of User engaged in performing duties for User or for
any such Operator of Usexr).

(b) After Owner shall have incurred aggregate liability
under this Agreement and the Ligck/Gilroy Trackage Rights Agreement
in -an amount egual to $25.0 million for injury to or damage
suffered by its invitees for incidents occurring in any one
calendar year, User shall bear a share of that portion of the
aggregate liability to the Owner’s invitees for that year that is
in excess ©of $25.0 million in proportion to the User’s relative
degree of fault, if any; provided, that the User shall not bear
liability to Owner‘’s invitees in an amount in excess of $125.0
million for incidents occurring under this Agreement and the
Lick/Gilroy Trackage Rights Agreement in such calendar year. 1In
computing the $25.0 million bame amount payable by Owner prior to
any participation by the User, there shall be excluded any
liabilities incurred due to the Excluded Conduct (defined below in
Section 6.4) of Owner. After User shall have incurred aggregate
liability under this Agreement and the Lick/Gilroy Trackage Rights
Agreement in an amount equal to the $25.0 million for injury to or
damage suffered by its invitees for incidents occurring in any one
calendar year, Owner shall bear a share of that portion of the
aggregate liability to User's invitees for that year that is in
excess of $25.0 million in proportion to Owner’s relative degree of
fault, if any:; provided, that Owner shall not bear liability to
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User’s invitees in an amount in excess of $125.0 million for
incidents occurring under this Agreement and the Lick/Gilroy
Trackage Rights Agreement in such calendar year. In computing the
$25.0 million base amount payable by User prior to any
participation by Ownex, there shall be excluded any llabllltles
incurred due to the Excluded Conduct of User. Llablllty shall be
deemed incurred on the date of the incident giving rise to such
liability regardless of the date on which liability is paid or
established. The determination of the relative fault of the
parties in any proceeding astablishing the liability shall be
binding on the parties.

{c)y Liability f&r' pefébﬁal injury (including bodily

.injury and death) to, or property damage suiffered by, persons other

than invitees o©f either Owner or User and casualty losses to
property owned by the Owner and/or User shall be the responsibility
of and borne and paid by the. parties as follows regardless of the
cause of such loss or the fault of either party excepl as provided
in paragraphs (d) and (e) of this Sacti.on 6.2 and Section 6.4
below: - f e ‘ ) *
. {i) Loss to Trains, Equipment and other’ property
owned by Owner shall be the responsibility of
the Owner .and borne by it.

(ii) Loss to Trains, Equipment . and other property
- owned by and freight transported by the User
shall be the xesponsxbility ‘©of the User and
borne by it. .
(iii) Loss to property Jointly used by both parties
and property jointly owned by Owner and User
shall be the responsibility of and borne (A)
totally by the single party whose Train or
Equipment was involved in the incident giving
rise to the loss, (B) egually by the parties
if the Trains or Equipment of both parties
were involved in the incident, and (C) by the
party or parties responsible for costs ot
maintenance of the property pursuant to the
cost allocation principles of Bection 9 hereof
if no party’s Train or Equipment was involved

in the incident.

(iv) Liability for personal injury (including
bodily injury and death) to, or property
damage suffered by, any employee of either
.party which occurs during the course of
employment or while traveling to or from
employment (an  "employee”) shall be the
responsibility of and borne solely by the
party employing such employee.
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(v} Liability for ©personal injury (including
bodily dinjury and death) to, or property
damage suffered by, any person who is not an
employee or invitee of elther party {including
without limitation persons using vehicular and
pedestrian crossings and trespassers) shall be
the responsibility of and borne (A) totally by
the party whose Train or Equipment was
involved in such 1loss if the Train or
Equipment of only one party was involved, and
{B} by the Owner if no Train or Equipment was
involved in the incident; provided, however,
that if no Train or Bguipment was involved and
the incident occurred on User’s Cahill/Lick
Line, User shall be responsible. .

{d) Liability for personal injury (including bodily
injury and death) to, or property damage suffered by, a person whe
is not an employee or invitee of either party shall be the
responsibility of and borne by both parties in proportion to their
relative degrees of fault if Trains or Equipment of both parties
were involved in the incident giving rise to such injury or damage.

(e) Except to the extent of .any contrary provision in
the Sale Agreement, each party shall indemnify and hold harmless
the other party, and that party’s directors, officers, employees,
agents, successors and assigns,. and defend them with counsel
reasonably satisfactory to the indemnitee, from and against any and
all Environmental Claims, Environmental Expenses, and any damages
or liabililities arising out of the discharge or release of any
Hazardous Materials in, on or about the Joint Pacilities by such
party, or its employeaes, contractors, lesseas, invitees,
representatives, agents, Operators .(including, but not limited to,
NRPC), successors, or assigns. User shall further indemnify and
held Owner harmless, and defend Owner with counsel reasonably
satlsfactory to Ownerxr, against any damages or liability caused by
or arising out of a release or discharge of Hazardous Materials in,
on or about the Joint Facilities occurring prior to the Effective
Date of this Agreement. For purposes of this Subsection, the
capitalized terms not otherwise defined in this Agreement shall
have the meaning as the definition given to these terms in that
certain Environmental Indemmity Agreement between the parties which
'is part of the Sale Agreement. . Nothing herein is intended to, nor
shall abrogate the rights and responsibilities of the parties
contained in the aforesaid Environmental Indemnity Agreement.

T 6.3 Insurance:

(a) Owner and User shall each maintain general liability
insurance in the amount of at least $100,000,000 per occurrence and
shall either include all of their respective Operators (other than
NRPC) as insureds .under their respective policies or furnish
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evidence of separate insurance aof the same amount and type for each
Operator (other than NRPC). Insurance shall be placed with a
company or companies authorized to conduct business in California.
Owner and ‘User (and any Operator of either party if such Operator
demonstrates to the reasonable satisfaction of the Owner and Usex
sufficient ‘financial capacity) may salf insure to a level not to
excead $10 0 million.

'{b) The general lxability insurance required by Section
6.3(a) shall provide coverage for personal injury, bodily injury,
death and property damage with respect to all operations of tLhe
Ownexr, User, and Operators, respectively. Such insurance shall

-include blanket .contractual  coverage,  lncluding coverage fopr

written, oral and implied contracts and specific coverage for the
indemnity provisione set forth in this Section 6. Each policy of
general liability insurance obtained by the Owner and User shall
name ' the other as an additional insured with respect to any
liability <to -be- borne by the party obtaining. such insurance

pursuant to the proviaxona of this Sactxon 6., . - z

(c) Por any claims arisinq out of actzvxtles, products
oxr Operatlons resulting from or related to this Agreement, the
insurance obtained pursuant to Section 6.3(a) shall be primary with
respect to the obligation under this Agreement of the party
obtaining the: insurance. and with respect to the interests of all
parties added as additienal .insureds. any -other insurance
maintained by ‘an additional ‘insured shall be excess of thisg

. coverage herezn deflned as przmary and ‘shall not contribute with

;xt.

: {d) Unless otharwise agreed by the Owner and User, the
insurance required by Section 6.3(a) shall be maintained by each of
the parties specified therein for the full term of this Agreement
and shall not be permitted to expire or be canceled or materially
changed except upon sixty (60) days’ written notice to the other
parties. Each insurance policy required by Section 6.3(a} shall be
endorsed to state that coverage shall not be suspended, voided,
canceled by either party, or reduced in coverage or limits except
after sixty (60) days’ prior written notice has been givean to all
insureds. .

{e) Each of Owner and User shall cause its and/or its
Operator’s (other than NRPC’s) insurers to provide. the other with
certificates of insurance and endorsements evidencing the
provisions specified above in this Section 6.3 prior to
commencement of operations under this Agreement.

(f) A failure of any party to maintain the insurance

reguired by this Section 6.3 shall not relieve such party of any of
its liabilities or obligations under this Agreement.
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6.4 Limitationsg on Indemhification:

" (a) The provisione of this Section 6.4 shall apply
notwithstanding the provisions of Section 6.2 above.  “Excluded
Conduct” shall mean (i) an entire failure of care or the exercise
of s0 slight a degree of care as to raise a presumption that there
was a conscious indifference to the things and welfare of others,
(ii) conduct constituting a reckless or wanton disregard of the
probable results of such conduct, (iii) wilful misconduct, or (iv)
conduct which would permit -the award of exemplary or punitive
damages. Neither party shall be indemnified for any loss or

. liability resulting from its own Excluded Conduct, and in any such

case such party shall be responsible for and bear loss or liability
in proportion to its relative degree of fault and such party shall
be responsible for and bear all exemplary or punitive damages, if
any, resulting from its Excluded Conduct. If.any of the provisions
of Section 6.2 would otherwise indemnify a party against liability,
loss or damage that would be prohibited by or unenforceable under
the laws of the State of California (including a determination that
indemnification under the circumstances involvad is against the
public policy of the state), the indemnity provided by such
provision shall be deemed to be limited to and operative only to
the maximum extent permitted by law. Without limitation, if it is
determined that any law or public policy of the State of California
prohibits the indemnification of a party for its own sole
negligence in any instance covered by the provisions of Section
6.2, those provisions shall be deemed to exclude indemnification
for such party’s  sole negligence but to permit full
indemnification, as specified.in Section 6.2, if both parties were
negligent. In the case of any liability, loss or damage for which
the provisions of this Section 6.4 would prevent the
indemnification of a party, such party shall be responsible for and

.bear such liability, loss or damage.

. {b) Notwithstanding Saéﬁioq 6.2 above, Ownexr and User
shall bear liability in proportion to their relative degrees of
fault if, but only if, the liability arises solely out of a

" collision between a Train of Owner and a Train of User that occurs

on User's Cahill/Lick Line during a& "peak commuter period", as
hereinafter defined, on a day during which Owner operates scheduled
Gilroy Commuter Service Trains. This Subsection 6.4(b) shall cease
to apply upon completion of Owner’s construction of its Trackage on
the Jeoint Facilities between Azurais Street at or .near Milepost

_47.5 and Lick at or near Milepost 51.4 and the commencement of the

Gilroy Commuter Service operations thereover. As used in this
Section 6.4(b), the term "peak commuter period” shall mean a single
uninterrupted period in the morning and a single uninterrupted
period in the afternoon to be designated by Owner from time to time
upon not less than 90 days written notice from Owner to .User:
provided, however, that neither of such periods shall exceed five
(5) hours and the two periods together shall not exceed nine (9)
hours in the aggregate.
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6.5 Scope of Indemnxficatzon:

In any case where a party LS requlred under the

‘provisions of this Section 6 to bear a loss or liability, it shall
' pay, satisfy and discharge such.liability and all‘ judgments that

"may be rendered by reason- thereof and all costs; charges: and

-expenses- incident thereto, and such party shall-forever indemnify,

defend "and hold harmless the other party and its commissioners,

-directors, - officers, agents, - employees, 'shareholders, :parent
" .corporation-and affiliated companies or governmental entities from,

against and with respect to any and a1l liabilities which arise out’
of-'or result from' the incident giving-rise thereto. If -a party
asserts that the other was guilty of Excluded Conduct and denies
liability for indemnification of the other party'based thereon, the

‘party asserting such ‘Excluded “Conduct ‘shall have' the burden of

proof - in establishing- suchfconducth’ilt is- the intent 'of ‘the
parties that the indemmification provisions of this Séction 6 shall

~ apply to both the passive negligance and the actxve negllgence of
) fan indemnified party.‘ S A R, o
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- 6.6 Procedu:e- R

(@) If any claim demand shall bo assarted by any person

. against an indemnified party under this‘Section ‘6, the indemnified

party ‘shall, ‘within 30 days after notice’ of such’ claim or demand,
cause'written notice thereof to be given to the indemni£y1ng party,

‘provided that failure to notify the® indamnify;ng party shall not

relieve the indemnifying party from any liability which it may ‘have
to thé indemnified party under this Sectiocn 6, except to the extent
that the r;ghts of the’ lndemnxfying party‘are in fact prejudiced by
such failure. TIf any such claim or’demand shall be brought against
the indemnified party and it shall have given notice thereof to the
indemnifying party, the’ 1ndemn1fymng party shall have the right, at
its own expense, to control (including the selection of counsel
reasonably satlbfactory to the indemniflied party) or to participate
in the defense' of, negotiate or seéttle, any such claim or demand,
and the parties hereto agree to cooperate fully with each other in
connection with any such defense, negotiation or settlement. 1In
any event, the indemnified party shall not make any settlement of
any claims which might give rise to liability on the parL of the
lndemnifying party undér this Section 6 without the prxor written
consent ' of the Lndemnlfying party, which consent shall not’ be
unreasonably withheld, conditioned or delayed. If. any claim’ or
demand relates to’ a matter for which the parties, under the terms
of Section 6.2, are to share’ liability egqually or in proportion to
their relative degrees of fault, each party ‘shall be entitlad to
select its”own counsel ‘and’defend itself” against the claim at’ its

‘own expense, and neither party shall make any, settlement of any

such claims without the prior written consent of the other party,
which consent shall ‘ot be unreasonably withheld, conditioned or
delayed, : . .
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(b) Subject to the provisions of Section 6.6(a), on each
occasion that the indemnified party shall be entitled ¢to
indemnification or reimbursement under this Section 6, the
indemnifying party shall, at each such time, promptly pay the
amount of such indemnification or reimbursement. If the
indemnified party shall be entitled to indemnification under this
Section 6 and the indemnifying party shall not elect to control any
legal proceeding in connection therewith, the indemnifying party
shall pay to the indemnified party an amount egual to the
indemnified party’s reasonable legal fees and other costs and

. expenses arising as a result of such proceeding.

(c) Any dispute between the parties as to the right to
indemnification or the amount to which it is entitled pursuant to
such right with respect to any matter shall be submitted to
arbitration pursuant to Section 7.

6.7  Operators:

Any Operator other than NRPC shall agrees to be bound by
the provisions of this section 6 unless otherwise agreed in writing
by Owner and User. The parties will use reasonable efforts to
extend the benefits of existing NRPC indemnities to Owner. Yor
purposes of this Section 6, as between Owner and User, the Trains,
Equipment, and actions of any Operator (including NRPC) or any
other entity acting on behalf of and for the account of a party
hereto shall be deemed to be the Trains, Equipment, and actions of
such party. Nothing contained herein shall be construed to limit
or waive the rights of a party hereto to seek indemnification or
damages from its Operator(s) or other entities acting on its
behalf, for actions of said Operator(s) or said entities.

6.8 Dollar Amcunt Adjustments:

Each of the dollar amounts set forth in Section 6.3(a)
above shall be adjusted annually and every three years,
respectively, for changes in the Consumer Price Index, but shall
not be reduced below their initial levels. BAs used in this Section
6.8, the term “Consumer Price Index" shall mean the United States
Department of Labor‘s Bureau of Labor Statistics’ Consumer Price
Index, All ‘Urban Wage Earners and Clerical Workers, All Items, for
the San Francisco area (1967+=100). If the base year for the
Consumer Price Index is changed from 1967, the Consumer Price Index
shall be converted 'in accordance with the conversion factor
published by the United States Department of Labor’s Bureau of
Labor Statistics. If the Consumer Price Index is discontinued or
revised, such other governmental index or computation with which it
is replaced shall be used in order to obtain substantially the same
result as would be obtained if the Consumer Price Index had not
been discontinued or revised.
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6.9 Not Por Benefit Of Third Parties:

The provisions of this Section 6 are not intended to "
confer any right, benefit, or cause of action upon any third party
and are intended solely to deal with the allocation of liability,
if any, as between the parties to this Agreement.

7. DISPUTE RESOLUTION AND BINDING ARBITRATION

7.1 =~ Settlement of Disputes: Both of the parties hereto
shall make every reasonable effort to settle any disputes arising
out of their respective rights and obligations under this Agroeement
by prompt and diligent negotiations. ‘

7.2 Controversies Subject to Arbitration: Any and all
claims, disputes or controversies batween Owner and User arising
out of or concerning the Jinterpretation, application or
implementation of this Agreement, which cannot be resolved by the
parties by negotiations, shall be submitted to binding arbitration
as hereinafter provided. - = . Y

:7.3 Arbitration Procedure: The procedure for arbitration
shall be as follows: SR c L o

L (2) In the event'a claim, dispute or controversy subjlect
to arbitration hereunder. arises, either party may serve a written
demand " for arbitration in accordance with Séction 7.3 of this ~

- Agreement upon the other party.  If the claim, dispute or

controversy 'is not resolved by the parties within thirty (30)
calendar days after the service of the demand, the matter will be
deemed submitted to arbitration. )

(b) Within fifty (50) calendar days of service of a
demand for arbitration, each party shall designate an arbitrator in
writing and serve its designation upon the cther party ("Noticed
Party”) in accordance with Section 7.3 of this Agreement. If the
Noticed Party fails to timely designate the arbitrator to be
designated by it, such arbitrator shall be appointed by the
Presiding Judge (or Acting Presiding Judge) of the Superior Court
of the County of Sacramento, State of California upon application
of either party after ten (10) days’' written notice to the other
party. If each party has timely designated its arbitrator, or the
Presiding Judge or Acting Presiding Judge has appointed an
Arpitrator for one of the parties pursuant to the previous
sentence, the two designated arbitrators shall, within seventy (70)

‘calendar days of service of the demand for arbitration, designate

a neutral third party arbitrator. The third party arbitrator shall
§e a qualified disinterested person, knowledgeable and experienced
in rail - operational matters and in the type of services
contemplated by this Agreement. If the two arbitrators designated
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by the parties £ail to timely select a neutral third party
arbitrator, either party may apply to the Presiding Judge (or
Acting Presiding Judge) of the Superior Court of the County of
Sacramento, State of California to select the neutral third party
arbitrator. )

{(¢c) At any time, the parties may agree in writing on a
sole arbitrator to decide the controversy.

7.4 Rules of Arbitration: The arbitration is to be
conducted pursuant to Part 3, Title 9, of the Code of Civil
Procedure, commencing with Section 1280, or to any successor or
replacement provisions of said Code, and the arbitrators shall have
all the powers and duties specified therein.

7.5 aArbitration Schedule: (a). The arbitration hearing
shall commence no later than four months after service of the
demand and shall be concluded no later than forty (40) calendar
days after the hearing commencement date. The arbitration decision
and award shall be rendered by the arbitrators within thirty (30)
calendar days after conclusion of the arbitration hearing.

(b) The parties may extend any of the deadlines or time
periods set forth above by mutual written stipulation. The
arbitrators may extend the time for commencement of the arbitration
hearings, -conclusion of the arbitration hearings and/or the time
for rendition of the arbitrators’ decision and the award (but, with
respect to rendition of the arbitration award, by no longer than an
additional 30 calendar days), upon motion of either party or upon
the arbitrator‘’s own motion, upon a showing of good cause therefor.

7.6 Pending Resolution: During the pendency of such
arbitration proceedings, the business, the operations to be
conducted, physical plant to be used, and compensation for service
under this Agreement, to the extent that they are the subject of
such controversy, shall continue to be transacted, used, and paid
in the manner and form existing prior to the .arising of such
controversy, unless the arbitrator shall make a preliminary ruling
to the contrary. 1In the case of monetary disputes relating to
amounts billed for the payment of operating, maintenance or capital
costs - and expenses under the terms of this Agreement, the party
from whom a payment is allegedly owing shall make. such payment
notwithstanding such dispute and may submit the dispute teo
arbitration under this Section 7 only by sesking a refund through
such arbitration. , .

7.7 Cost of Arbitration: 'Each party hereto shall bear the
costs and expenses dincurred by it in connection with such
arbitration, including the cost of the arbitrator appointed by it,
and both parties shall share egually the costs and expenses
attributable to the sexvices of the third arbitrator.
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7.8 Compliance: Por all purposes of this Agreement, each’

party is responsible for the compliance with all provisions of this
Agreement by its Operator or Operators and User shall be
responsible for compliance by NRPC.

Section 8. GOVERNMENTAL, APPROVAL, TERM, AND_ABANDONMENT

8.1 Applications: User shall, at i{ts own cost and expense,
initiate by appropriate applic:atj.on or petition and thereafter
diligently prosecuta any necassary proceedings for the procurement
of consent, approval, or authority from any governmental agency for
the sanction of this Agreement and.the operations to be carried on
by User hereunder. Owner, at its expense, shall assist and support
said application or petition and will. :Eurnish such information and
execute, - deliver, and file. such instrument . or instruments in
writing as may ‘be necessary or appropx:iata to cobtain such govern-
mental consent, approval, or authority. User and Owner agree to
cooperate fully to procure all such necessary consent, approval, ox
authority. . )

: ‘8.2 Term: Except as otherwise provided in Sect:.on 8.3
* hereof, the term of the Agreement and the trackage rights provided
for hereunder shall be perpetual , .

8 3 Abandomuen‘t: or Dn.scontinunce: Q

(a) - - 'In the event that Owner contracts to sell all

or substantially all of the Joint PFacilities :(other than User’s
Cahill/Lick Line)  to "a thirxd party - (other than those parties
described in Section 3(a)), Owner may, at its sole cost and
expense, file for pemissi.on from the ICC to abandon any Freight
Service over the portion of the Joint Facilities (other than User’s
Cahill/Lick Line) that is to be sold. While User shall not object
to. such a filing, it shall be allowed to participate in the
abandonment proceedings. .

(b) In the event that Owner intends with reasonable
certainty to commence construction ‘of facilities on all or
substantially all of the length of the Joint Facilities (other than
User’s Cahill/Lick Line) that are incompatible with the double
mainline Freight Service, User shall consent to such diminished
rights, provided that Owner shall have completed, at its sole cost
and expense, the modification (whose plans and specifications have
been approved by User) of the remainmg single track (together with
side track passing tracks and spur tracks) to be reasonably
suitable for the volume and speed of the . then existing Freight
Service. Upon ccmpletion of such construction, User shall execute
such documents as are reasonably necessary to extinguish the
portion of the operating rights retained hereunder no longer
required for Freight Service.
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{c) In the @&vent <that Owvner demonstrates a
reasonably certain need to commence construction on all or
substantially all of the length of the Joint Facilities (including
User’'s Cahill/Lick Line) of a transportation system that is a
significant change in the method of delivery of Commuter Service

which would be incompatible with Freight Service on the Joint

Facilities (other than User’s Cahill/Lick Line), Owner may, at its
sole cost and expense, file no sooner than nine months prior to the
commencement of such construction for permission from the ICC to
abandon the Freight Service  over the portion of the Joint
Facilities (excluding User’s (Cahill/Lick Line) upon which the
construction is to occur. - User shall not object to or oppose such
a filing; however, it =shall be allowed to participate in the
abandonment proceedings. .

(d4) In the event that (1) Owner notifies User in
writing that it has permanently ceased to provide Commuter Service
on all or substantially all of the Joint Facilities (other than
User‘s Cahill/Lick Line) and within six months after such notice,

no other public or private entity has evidenced a willingness to -

provide such Commute Service, and {2) if Owner has not filed an ICC
application te abandon under subsection (a) above, and (3) User
desires to continue to provide Freight Service over such portion,
then, within one year after Qwner’s notice, User shall purchase,
and Owner shall sell, all of the applicable Joint Facilities at Net
Liguidation Value including Owner’s interest in the underlying real
property at the mileage pro rata share of the purchase price in the
.Sale Agreement attributable to the portion of the Joint Facilities
being purchased. Should the parties be unable to agree on the sale
price within after sixty days after Owner has advised User of its
proposed sale price, either party may submit the matter to binding
arbitration under this Agreement. If neither party submits the
mattaer to arbitration by the thirtieth day after such sixty-day
period, Owner‘s :contractual right to require User to purchase
hereunder shall lapse. ’ i

8.4 Release: Upon termination of this Agreement, or any part
thereof, each party shall forever release and discharge the other
party of and from any and all manner of obligations, claims,
demands, causes of action, or suits which it might have, or which
might subsequently accrue to it growing out of or in any manner
connected with, directly or indirectly, the contractual cobligations
under this Agreement in the involved Trackage, provided, however,
the aforesaid relinquishment, abandonment, surrender, renunciation,
release, and discharge of the parties shall not in any case affect
any of the rights and obligations of either party which may have
accrued, or liabilities accrued or otherwise, which may have arisen
prior to such termination or partial termination. Upon any partial
termination of the Agreement, however the same may occur, the terms
and conditions hereof shall continue and remain in full force and
effect for the balance of the Joint Facilities. .
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8.5 Employees: In the event of sale or of termination by
abandonment pursuant to Section 8.3 hereof, Owner and User shall
each be responsible for and. shall bear labor claims of, and
employee protection payable to, its own respective employees
including any amounts that eithexr Owner or User may be required to
pay to its own respective employees pursuant to labor protective
conditions imposed by the ICC. ~

8.6 Limitation on Obligations: Neither shall Owner have
obligation to provide Freight or Intercity Passenger Service nor
shall User have any obligation to provide Commuter Service. The
abandonment of Freight or Intercity Passenger Service by User shall
not create any obligation upon Owner to provide such Services, and
the abandonment of Commuter Service by Owner shall not create any
cbligation upon User to provide such Service.

Saction 9. MAINTENANCE

- 9.1 Responsibility for Performance and Costs:  Owner shall
physically perform the ordinary and capitalized maintenance on the
Joint Facilities, (excluding User’s Cahill/Lick Line) with the cost
ol such maintenance (other than for Exclusive Commute Trackage and
Designated Freight Trackage) apportioned as described in Section
9.2 below. Owner shall physically perform the signal system
maintenance on the New Coast.Main. User shall pay the cost- therecof
with respect to the No. 1 Track, and the cost thereof with respect
to User’s Cahill/Lick Line shall be apportioned as provided in
Section 9.2(b) below. Owner shall be responsible for all costs and
expenses of the maintenance on Exclusive Commute Trackage except as
provided in Sections 1.10 and 2.4 hereof. Owner shall perform the

‘maintenance on Designated Preight Trackage, and all costs and

expenses associated with such maintenance on Designated Freight
Trackage shall be the responsibility of User except:as provided in
Sections 1.7 and 2.6 hereof. User shall either physically perfornm
the maintenance on the New Coast Main (excluding signal system
maintenance) or, upon written agreement of the parties, contract
with Owner to perform such maintenance. All costs and expenses
associated with such maintenance shall be apportioned pursuant to
Section 9.2(b) hereof. No later than March 31 of each year, the
party responsible for performing maintenance on any portion of the
Joint Facilities (excluding User’s Cahill/Lick Line) and the New
Coast Main for which the other party has an obligation to pay or
shzfu:e "the costs of hereunder will present such other party with a
written estimated budget for costs and expenses for the applicable
maintenance for the next-succeeding Fiscal Year. The party
performing such maintenance may submit to the other party written
proposed amendments, supplements or adjustments to said budget from
time to time after submission of the initial estimated budget.
Sugh initial estimated budget, and any amendments, supplements and
adjustments shall be subject to the written consent of the
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receiving party which shall not be unreasconably withheld,
conditioned or delayed. The party performing such maintenance,
during such next succeeding Fiscal Year ghall bill the other party
monthly on an estimated actual cost basis (inc¢luding Customary and
Materials Additives) f£or the other party’s share of such
maintenance costs. 1f it appears to the billed party that the
monthly billing deviates substantially from that projected in the
estimated budget, the billed party may regquest a written
explanation from the party performing maintenance as to the reason
for such deviation and such party shall provide such written
explanation within fifteen (15) days after receipt of the request.
If the parties are in disagreement as to any such monthly billings
or the amounts claimed for such maintenance, such disputes shall be
resoclved in accordance with Section 7 of this Agreement. At the
end of each Fiscal Year there zhall be an adjustment if billed
costs deviate from actual costs. To the extent possible, the
parties shall negotiate appropriate flat rates for such maintenance
costs within twelve months of the Bffective Date unless extended in
writing by the parties. Z

9.2 Apportionment of Costs: Costs of ordinary and
capitalized maintenance (but not the costs of Changes and/or
Additions themselves) of the Peninsula Main Line (other than
Exclusive Commute Trackage and Designated Freight Trackage) for the
first four (4) years after the Effective Date shall be solely the
responsibility of Owner. Otherwise, Owner and User will share
ordinary maintenance costs and capitalized maintenance costs for
the Joint Facilities (excluding Exclusive Commute Trackage and
Designated Freight Trackage) on the basis of the SFGTF, for which
purpose User shall provide Owner with required data regarding
User’'s Freight and Intercity Passenger Service operated on the
Joint Facilities within ninety (90) days after the end of each
Fiscal Year of this Agreement. Owner and User shall each
respoctively bear responsibility for the costs attributable to its
respective Operator(s) and other entities acting on its behalf and
for its account. The SFGTF shall be applied to the traffic on said
Joint Facilities as follows: -

{(a) On_the Peninsula Main Line. The SFGTF will be

applied with Owner as the “"dominant user." However, capital
expenditures which are unigue for Commuter Service only (e.d.,
electrification or station platforms) will be paid solely by Owner
anrd not included in the SPGTF. Similarly, capital expenditures
which are unique for Freight and Intercity Passenger Service (g.g.,
2 gauntlet track in tunnels for oversized intermodal traffic) will
be paid scolely by User and not included in the SFGTF.

(b) On_User’s Cahill/Lick Line. The SFGTF will be

applied with User as the "dominant user” until the total number of
Owner’s Trains in Gilroy Commuter Service in any Fiscal Year
exceeds the number of User’s Traing in Freight and Intercity
Passenger Service in that Fiscal Year, in which case Owner will
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become the "dominant user* as defined in the SFGTF for that Fiscal
Year. Thereafter, the determination as to who is the "dominant
user" shall be made for each Fiscal Year, with the party having the
graater numbeyr of Trains designated as the "dominant user" for the
applicable Fiscal Year. The same provisions prevail for applying
capital expenditures which are unique to Gilroy .Commuter Service ox
unigue to Freight and Intercity Passenger Service to the SFGTF as
stated in Section 9.2(a). : - .

. (€) On_the main_ track portion of Exclusive Commute
Trackage between Cahill Yard and Lick. During any period that Usex
is provided access to and use of such Trackage pursuant to Section
2.9 hereof the SFGTF will be applied in the same manner as provided
in Subsection 2.2(b) herecf, except that Owner shall be the initial
"dominant user® instead. of User, and the same conditions will
prevail for applying capital expenditures which are unique to
Commuter Service or .unigque to Freight and Intercity Passenger
Service to the SFCTF as stated in Section 9.2(a).

9.3 Level of Maintenance: The Joint Facilities (other than
Exclusive Commute A Trackage) : shall be maintained at the  levels
necessary to accommodate User’s present and future Fraight and
Intercity Passenger Train operations, to allow User to maintain
competitive service levels. The maintenance of Designated Freight
Trackage shall be pursuant. to. an annual maintenance. program

- mutually agreed by the parties. . User shall maintain User’s

Cahill/Lick Line to a -minimum of the existing condition as

reflected in train speeds shown in User’s - Timetables, Genexal

Orders and Track  Bulletins in effect as of the date of this
Agreement, as attached hereto as Exhibit F. If Owner makes Changes
and/or Additions to the User’s Cahill/Lick Line in accordance with
Section 10.8 below, User shall maintain User’s Cahill/Lick Line as
provided in Section 10.8 below. ) :

. 9.4 Protaection of Operationg: Owner further agreaes that
maintenance and Changes and/or Additions activities affecting the
Joint Facilities (excluding User‘’s Cahill/Lick Line) shall not be
scheduled to unreasonably delay or impair User‘s rights under
Section 4.3 to provide Freight or Intercity Passenger Service on
the Joint Facilities (excluding User’s Cahill/Lick Line)., User
shall be given the same advance notice of maintenance plans and
schedules as is provided to Owner'’s parsonnel. User further agrees
that maintenance and Changes and/or Additions activities affecting
User’s Cahill/Lick Line shall not be scheduled to unreasonably

. delay or impair Owner’s rights under Section 4.5 to .provide Gilroy

o)

Commuter Service on User’s Cahill/Lick Line, Owner shall be given
the same advance notice of maintenance plans as is provided to
User’s personnel.

. 8.5 "Assumption of Maintenance: In the event Owner becomes
incapable of adequately performing maintenance functions hereunder
for Freight and Intercity Passenger Service, arrangements will be
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made for the prompt and orderly transfer of such functions to User.
In the event User is physically performing maintenance on User’s
Cahill/Lick Line and becomes incapable of adequately performing
maintenance functions hereunder for Gilroy Commuter Service,
arrangements will be made for the prompt and orderly transfer of
such functions to Owner. )

Section 10. CAPITAT

10.1 Owner Responsibility: Owner shall provide, at its
sole cost and expense, or reimburss User for the following Changes
and/or Additions: (a) upgrading the present No. 1 Track to main
line standards to not less than current Federal Railroad
Administration Class 4 for the segment from Santa Clara Jct. at or
near Milepost 44.0 to the magnetic north end of Cahill Yard at or
near Milepost 46.75; (b) installation of a Dbidirectional
centralized traffic control system for the No. 1 Track; and (c) all
Changes and/or Additions on the Joint Facilities, excluding User’s
Cahill/Lick Line, (including but not limited to grade separations
on the Penlnsula Main Line) other than those Changes and/or
Additions subject to Section 10.2 or.Section 10.3. The Changes
and/or Additions described in (a) and (b) above, which shall be
owned by Owner, are set forth in BExhibit ¢ and shall be completed
within twenty-four (24) months of the Effective Date subject to the
provisions of Section 2,13 hereof. The costs payable by Owner to
User for the Changes and/or Additions described in (a) and (b)
above shall be $1,980,000. Payment shall be due and payable by
Owner upon the later of: (1) the ninetieth (90th) day after
completion of such Changes and/or Additions; or (2) the second
anniversary of the Effective Date. If payment is not made by Owner
within. the period above specified, Owner will pay to User intercst
on the amounts due at a rate equal to the interest rate paid by
User during the then current applicable period to its major bank
lenders under its principal financing facility. Such interest
shall be payable monthly in arrears and shall be due on the first
day of each calendar month with the final interest payment due on

the day that the remaining principal balance is paid in full. -

Notwithstanding anything to the contrary above, the full amount of

Principal and interest due and payable by Owner hereunder shall be

gaxd not later than forty-eight (48) months after the Effective
ate. ” : .

10.2 User Responsibility: User shall bear the costs of
Changes and/or Additions on Joint Facilities (excluding User's
Cahill/Lick Line), including Designated Freight Trackage, which
User has requested to be effected and which are not used in
connection with Commuter Service.

. 10.3 Shared Responsibility: The cost of Changes and/or
Additions .on the Joint Pacilities (excluding User’s Cahill/Lick
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Line) which User has requested and, based thereon, which Owner has
agreed to undertake and has actually undertaken and which are used *
for both User’'s and Owner’s operat;ons shall be shared on a basis.
to be agreed by the partzes. ‘ :

10.4 Grade Separatlons and Crossingz Notwithstanding any
other provisions - of .Section' 10 of this Agreement (other than
Section 10.9), the cost of new and upgraded grade separations and
new or upgraded pedestrian or vehicular road crossings at grade on
the Santa Clara/Lick Line and the New Coast Main (but not including
the cost of maintenance or capitalized maintenance of any of the
foregoing) shall be borne by the parties as follows: '

{(a) Ownexr Responsibility: Owner shall  be solely
responsible ‘for. the cost and expense of those separat:.ons and
crossings covered hereunder which '(i) it has "instituted and
undertaken for-its benefit and which were not requested by User,
(ii) Owner has .requested, and based thereon, User has actnally
undertaken, or (iii) .were requested, required or funded by any
other party and which Owner has instigated, induced, actzvely and
substant;ally supported, or solely caused J O

- (b) User Responaibility: User shall be solely responsi.ble
‘for the cost and expense of those separations and crossings covered
hereunder which - (i) it has instituted and undertaken for its
benefit and which were' not requestad by Owner, (ii) User has
JrequeSted, and based thereon, Owner ‘has actually undertaken, or
(iii) were requested, required or funded’ by “any other party and
which User has instigated, mducad, act:.vely ~and substantially
suppcrted, orwsolely caused. s T '

(C) Shared Respons;bility- Owner and User shall share the
costs ‘and oxpenses for all other’ grnda separations and crossings
not subject to.Subsections (a) and (b) above on the basis of the
number of Trains of each party operated over the applicable grade
separation or crossing’ during the twelve calendar month period
immediately preceding the approval of the final plans for
construction of such grade separation or cross:.ng.

~(d) Identity of Partles' For purposes of this .Section
10.4, Owner shall include any one or more of Owner’ s member
agencies, its 0perator(s) or ‘other entities acting on Owner's
. behalf or for  its account, and its respective successors or
assigns; - .and User -  shall include User’s Operator(s) or other
ent;.t:.es acting on User‘s behalf and for its account and its
respectlve successors and assigns

110.3 User’s Improvements. changes and/oz'hdditiona'whzch
are.User’s responsibility pursuant to Section 10.2 (if it decides
t.o make such improvements) shall include, but are. not limited to,
the following: (i) two storage tracks and turnouts between
BaYshore at Milepost 4.9 and Brisbane at Milepost 7.1, on the
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westerly side of and no less than twenty (20) feet from Owner’s
eastward main track and trackage necessary to construct the wye and
tail tracks at Brisbane and Bayshore (however, the twanty (20) foot
space shall not be used for motor vehicles); (ii) a gauntlet track
from the noxth end of Tunnel No. 3 (at Milepost 3.1) to the south
end. of Tunnel No. 4 (at Milepost 5.3) along with an interlocking
signal protection system; (1ii) four (4) new power operated
crassovers between Owner‘s main tracks in connection with the
construction of (i) and (ii) above; and, (iv) upon the approval of
Owner (which shall not be unreasonably withheld), such additional
support trackage and other facilities to meet User’s Freight
Service needs. Such.construction, reconstruction, or use shall not
unreasonably interfere with Owner’s Commuter Service and the
complotion of the .above projects shall not result in the
dagradation of the track and signal system of the Joint Facilities.

10.6 User Regquests: Engineering and design plans for the
construction of any Changes and/or Additions requested by User on
Joint Facilities (other than User’s Cahill/Lick Line) and on the
New Coast Main (but only to the extent and at the location
diverging from or connecting to those portions of the Joint
Facilities other than User’s Cahill/Lick Line) must be submitted to
and approved by Owner prior to any construction. Owner’s approval
for such construction shall not be unreasonably withheld,
conditioned or delayed.

10.7 Caltrans Improvements: Owner will arrange for
Caltrans to waive any and all rights to receive payment for
unamortized capital improvements on the Joint Facilities which
Owner has funded and Owner shall continue the State of California‘s
current participation in capital improvement programs without
User's participation.

- 10.8 Changes and/or Additions to User’s Cahill/Lick Line:
Owner shall have the right to request Changes and/or Additions to
User‘s Cahill/Lick Ldine. Any such Changes and/or Additions
reguested by Owner shall be subject to the approval of User (which
shall not be unreasonably withheld, conditioned or delayed), and
shall be at Owner’s sole cost and expense. If Owner and User agzree
to the Changes and/or Additions, they shall further agree in
writing as to the nature of such Changes and/or Additions, as to
the level of utility to the .line effected by the Changes and/or
Additions, and the consequent level of maintenance regquired under
Section 9.3, above, by reason of such Changes and/or Additions.
Any Changes and/or Additions to User’s Cahill/Lick Line effected by
User pursuant to ite rights under this Agreement shall be at User’s
sole cost and expense. The parties may, but are not required to,
agree on a cost sharing for Changes and/or Additions to User’s
Cahill/Lick Line that are mutually beneficial.

10.9 Necessary Changes and/or Additions:
Notwithstanding any other provisions of Section 10 of this
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. Agreement, if Changes and/or Additions are determined to be
necessary to reinstate Service or are then currently necessary to
maintain the integrity of the Trackage or Track Structure for its
then current-utility to both parties on User’s Cahill/Lick Line, on
the Trackage over which User’s Cahill/Lick Line is ‘situated, or,
during any period that ‘User is provided access to and use of such
Trackage pursuant to Section 2.9 hereof, the main Trackage portien
of Exclusive Commuter Trackage between Cahill Yard and Lick, the
party owning the element 0f  the affected T:ackage ox Track
. Structure ("responsible’ party") -‘shall’ ' responsihle for
. undertaking the necessary Changes: and/or hdditions and ‘Owner and
User shall share the. costs of such'Changes and/or Additions on a
mutually agreeable basis taking into account the benaefits to each
party. derived from the continued'use ‘of the Trnckage or Track
Structure. (Notwithstanding use of the SFGTF elsewhere in this
Agreement, there shall be no presumption that the .SFGTF is the
appropriate basis for allacating ‘costs under this SQction 10.% in
any given situation.) - Changes and/or Additions effected pursuant
- . to.this Section' shall be subject to the prccedures set forth in
vaw“mwsubSECtlQns (a) through (.) below . i e

(a) . In-the event of an’ occurrence (other than that

4for whlch a party is liable under . Sectlon 6) resulting in (i)

cessation or interruption of Service and damage to the. Trackage or

Track Structure, and the costs of Changes and/or Additions to

reinstate Service and to bring the Trackage and Track Structure to
.- the then current level of utility is“in excess of $15,000,000, or
. R ..(ii) significant disruption of Service and damage to the Trackaqe R
“or Track Structure, and the costs‘of Changes and/or Additions to
reinstate Service and ‘to bring the Trackage and Track Structure to
the then current level of -utility is 'in excess of $5,000,000 for
the [f(irst twenty (20) years after ‘the Bffective Date and
$10,000,000 thereafter, the responsible party will elect whether to
v maka the necessary Changes and/or Additions to reinstate Sezvice
-and to bring the line to its then current level of utility. 1If the
responsible party elects to abandon Service in lieu thereof, it
will notify the other party, in which case the notified party will
have ‘the option to acgquire the applicable Trackage or Track
. Structure at-a value to be agreed upon; and, if the parties cannot
agree on the value, the issue of the value will be submitted to
. arbitration pursuant to Section 7 herecf. If the responsible party
- elects to effect the Changes and/or Additions, it will so . notify
the other party, and the notified party will have the option of
agreeing to share the costs of such Changes and/or Additions on the
basis described above or to abandon its Service on the affected
Trackage or Track Structure. ' If either party elects to abandon
Service pursuant to this ‘Subsection and is prevented from such
abandonment by regulatory authority, it will share .the costs of
Changes and/or Additions with the party making any Changes and/or

Additions under this Subsection on the basis described above.
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, (b) In the event of an occurrence (other than that
for which a party is liable under Section 6) resulting in (i)
cessation or interruption of Service and damage to the Trackage or
Track Structure, and the coste of Changes and/or Additions to
reinstate Service and to bring the Trackage and Track Structure to
the then current level of utility does not exceed $15,000,000, or
(ii) significant disxuption in service and damage to the Trackage
or Track Structure, and the costs of Changes and/or Additions to
reinstate Service and bring the Trackage and Track Structure to the
then current level of utility does not exceed $5,000,000- foxr the
first twenty (20) years after the Effective Date and §$10,000,000
thereafter, the responsible party shall notify the other party and
shall immediately undertake such Changes and/or Additions. The
cost of such Changes and/or Additions shall be shared on the basis
described above. ' : .

(ey - In the event that either party determines that
Changes and/or Additions are then currently necessary to maintain
the integrity of the Trackage or Track Structure at its then
current level of utility and Service thereover, such party shall
notify the other party of its decision. If the notified party
agrees with said decision, -the responsible. party shall undertake
the necegsary Changes and/or Additions and the costs of such
Changes and/or Additions shall be shared on the basis described
above. If the notified party does not agree with the notifying
party‘s decision, the issue of wheother the Changes and/or Additicns
are then currently necessary to maintain the integrity of the
Trackage or Track Structure and  Service thereover shall be
arbitraved pursuant to Section 7 hereof. If it is determined that
such Changes and/or Additions are then currently necessary, the
-costs of such Changes and/or Additions-shall be shared on the basis
described above. - - :

{d) If the Changes and/or Additions subject to
Subsections (a), (b) or (c) above result in Trackage or Track
Structure of greater utility than that in place prior to such

- Changes and/or Additions, the incremental costs thereof, if any,
attributable to .such greater utility shall be borne as follows:

. : '(if . If the incréased'utility‘results from the
gact that the particular Change and/or Addition resulting in such
increased utility was required by then current standards imposed by

law, regulations or applicable codes in order to restore the Track.

or Track Structure to the level of utility existing prior to
effecting the Change and/or Addition, the incremental costs shall
be borne in the manner provided in Subsections (a), (b) or (c)
above, whichever is applicable. )

. " (ii) If the increased utility was requested by
one of the parties, or effected by the party for its bemefit, but
otherwise would not have been required by then current standards to
restore the Track Structure or Trackage to the level of utility
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existing prior to the Change and/or Addition, then the incremental
cost shall be borne by the party regquesting or effecting the
increased utility. : : :

{(e) In the event that the parties cannot
agree on their respective share of costs for Changes and/or
Additions described in (a), (b), and (c) above, the matter will be
submitted to arbitration pursuant to Section 7 hereof. A decision
from the arbitrator must be rendeved prior to the commencement of
gny C?anges and/or Additions effected pursuant to Subsection (c)

ereof. ~ . : : .- -

‘Section 11.  MISCELLANEOUS

-11.1 Other Costs: Costs of opaerations and administration
will be borne by the party incurring such costs (unless one party’s

.duty to perform the oparations and to bear the costs tharecf under

the .texms of this Agreement was undertaken by the other party
pursuant to this Agreement because of the £first party’s-failure to

-perform its obligations hersunder in which ‘event the failing party

shall reimburse the other party for such costs) and any costs which
cannot be identified-as a cost solely applicable to one party will

. be apportioned -between the parties on the basis of the SFGTF
..4pplied in the same manner as .in Section 9.2, o

.

11.2- Force-ﬁéjeﬁm: T - - Neither party shdll be liable to

.the other in damages nor shall a default be  deemed to have
- oceurred, and each party shall be excused from performance of any

of its aobligations hereunder, except obligations involving the
payment hereunder of money to the other party or to a third party,
during the time when such non-performance is occasioned by fire,
earthquake, flood, explosion, wreck, casualty, strike, unavoidable
accident, riot, insurrection, civil disturbance, act of public
enemy, embargo, war, act of "God, inability to obtain labor,
materials or supplies, or any other similar cause beyond the

party’s reasonable control; provided, that if either party suffers -

« work stoppage due to a labor dispute, such party shall make such
reasonable efforts, if practicable, to staff its operations so as
to minimize disruptions to the Service provided by the cother party
on the Joint Pacilities. ~

, 11.3 Billing: Billing shall be accomplished on the basis of
data contained in a billing form mutually agreed to between the
parties. Such billing forms shall contain sufficient detail to
permit computation of payments to be made hereunder. Unless
otherwise specifically provided herein, billing shall be prepared
in accordance with the schedules of the rules, Customary Additives,
Materials Additives, material prices and egquipment rental rates as
agreed upon by the chief accounting officers of the parties hereto
(or their designees) from time to time. User shall pay to Owner at
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the office of the Treasurer of Owner, or at such other location as
Owner may from time to time designate, all the compensation and
charges of every name and nature which, in and by this Agreemsnt
User is required to pay in lawful money of the United States,
within forty~five (45) days after the rendexing of bills therefor
‘by the Owner. Bills shall contain a statement of the amount due on
account of the expenses incurred and services rendered during the
billing period.

" Brrors or disputed items in any bill (including disputes
arising under Section 9.1 but excluding disputes arising under
Section 10.9) shall not be deemed a valid excuse for delaying
payment, but shall be paid subject to subseguent adjustment;
provided, no exception to any bill shall be honored, recognized ox
considered if filed after the expiration of three years from the
last day of the calendar month during which the bill is rendered
and no bill shall be rendered later than three years (i) after the
last day of the calendar month in which the expense covered thereby
is incurred, or (ili) if in conrnection with a project for which a
Roadway Completion Report (as that term is presently understood by
the railroad industry)} is required, three years after the last day
of the calendar month in which the Roadway Completion Report is
made covering such project, ox (iil) in the case of clains disputed
as to amount or liability, after the amount is settled and/or the
liability 1is established. This provision shall not limit the
retroactive adjustment of billing made pursuant to: (a) exception
taken to original accounting by or under authority of the ICC or
(?)‘retroactive adjustment of wage rates and settlement of wage
claims.

So much of the books, accounts and records of each party
hereto as are related to the subject matter of this Agreement shall
at all reasonable times be open to inspection by the authorized
representatives and agents of the parties hereto and by the Auditor
General of the State of California pursuant to Government Code
" Section 10532. If work relating to this Agreement is funded in
whole or in part by a federal grant, the Comptroller General of the
United States and authorized representatives of the federal agency
furnishing the grant shall have the right to examine and audit such
books, accounts and records in accordance with applicable federal
laws and regulations., ‘

Should any payment become payable by Owner to User under this
Agreement, the above provisions of this Section shall apply with
User as the billing party and Owner as the paying party.

In. the event that either party fails to make any payment
required to be made to the other party in accordance with the
provisions of this Agreement by the date upon which it is due,
interest shall accrue from the due date until payment is made, at
the Federal Discount Rate in effect on the due date plus three (3)
percent; provided, however, that no interest shall be due and
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payable on any amounts in dispute which are determined,-either by
subsequent review or by arbitration, to - be not validly due
hereunder. .

11.4 Notices: All notices and other communlcat;ons under
this Agreement shall be in writing and shall be deemed. to have been
duly given (i) on the date of delivery, if delivered. persocnally
to the party to whom notice is given, or if made Dby telecopy
directed to the party to whom notice is to be given at the telecopy
number listed below, or (ii) on receipt, if mailed to the party
to whom notice is to be given by registered or certified mail,
§e§urn receipt requested, postage prepaxd and properly'addressed as
‘follows:

If intended for ownexz

Peninsula Corridor Joint Powers Bonrd -
1250 San Carlos Avenue - - , .
San Carlos, CA 54070-1306 - = . .-
Attention:s. ‘Gerald T, Haugh - )

' Phone No.s . 415-508-6221

" Telecopy No.: 415-508-0281

- With a copy to:,

Hanson, Bridgett, narcus, Vlahos & Rudy
333 Market Street, Suite 2300

~ San Francisco,. CA_ 94105 e
Attention: bDavid J. Miller
Thone Neo.: 415-777~3200
Telecopy No.: 415-541-9474

If intended for Usar:

Executive Vice Praszdent«Operatmons
Southern Pacific Transportation Company
Cne Market Plaza . .

San Francisco, CA 94105

Phone No.: 4315-541-2125%

Telecopy No. 415-541-1829

-With a copy ro:

Director-Contracts & Joint Facllities
Southern Pacific Transportation Company
One Market Plaza, Room 1004-p

San Francisco, CA 94105 -
"Phone No.: 415-541-2772 .

Telecopy No. 415-541-1802
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And to:

Vice President & General Counsel
Southern Pacific Transportation Company
One Market Plaza

San Francisco, CA 94105

Phone No.: 415-541-1781

Telecopy No. 415-495-5436

A party may change its person designated to receive notice,
its telecopy number, or its addrese from time to time by giving
notice to the other party in accordance with the procedures set
forth in this Section 11.4. ‘ '

11.5 Preferences: Except as hereafter determined by the
mutual agreement of the parties, neither of them shall seek in any
administrative, legislative or judicial proceeding or otherwise to
obtain =xights in the use of the properties subject to this
Agreement in excess of those provided to it, or seek to diminish
such rights provided to the other. Notwithstanding the provisions
of Section 7, the parties shall have recourse to the courts or any
governmental agency having jurisdictien in the event of a viclation
of this Section 11.5, and, in addition to any available remedies
-for damages, the remedy of specific enforcement shall be available
with respect thereto. :

. 11.6 Headings: The saction and subsection headings in
this Agreement are for convenience only and shall not be used in
its interpretation or considered part of this Agreement.

11.7 Recording: Either party may, at its sole election and
expense, record this Agreement with the appropriate governmental
authorities. The parties agree that, should it be necessary to
modify or amend any property description for such recoxding
purposes, they shall cooperate in making said modifications or
amendments.

11.8 Entire Agreement: This Agreement and its Exhibits
together with the Sale Agreement represent the entire Agreement
between Owner and User concerning the terms of the trackage rights
retained and confirmed hereby. '

. 11.9 Amendments: No modification, addition or amendment to
this Agreement shall be effective unless and until such
modification, addition or amendment is reduced to a writing
executed by authorized officers or agents of each party and
delivered to the other party. : .

, 11.10 Not For The Benefit Of Othersa: This Agreement and each
and every provision herein is for the exclusive benefit of the
parties hereto and not for the benefit of any third party. Rothing
herein shall be construed to create or increase any right in any
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third person to recover by way of damages or otherwise against any
of the parties hereto.

11.11 Access: Each  party, its employees, agents, and
designees, shall have access to the Joint Facilities and to the
operating and maintenance records of the other concerning the
movement of Trains or Egquipment on and maintenance of the Joint
Facilities for the purpose of monitoring conformance to the

principles and standards expressed in this Agreement.

11.12 Effective Date: The Effective Date of this Agreement
shall be contingent upon receipt of all necessary regulatory
approvals or exemptions and, assuming such receipt, shall be the
earlier of (i) the date that an Operator commences Commuter Service
for Owner or (ii) June 30, 1992; provided, however, that portion of

" this Agreement involving Bridge Trackage Rights, Gilroy Commuter

Service and the use by Owner of User’s Cahill/Lick Line in
connection therewith (including any rights of User pursuant to

_Section 2.9 hereof), shall be effective only as of the "Bffective

Daté" of the Lick/Gilroy Trackage Rights Agreement (as said term is

" defined in such Agreement). Any necessary regulatory approvals or

iy

exemptions for such Bridge Trackage Rights, Gilroy Commuter
Service, and the use of User‘s Cahill/Lick Line shall be sought
concurrent with any necessary approvals or exemptions of the
Lick/Gilroy Trackage Rights Agreement. During that period between

‘receipt of necessary requlatory approvals or exemptions and the

Effective Date, User shall have the right to conduct Freight and
Intercity Passenger Service and operations in support thereof over
the Joint Pacilities (excluding User’s Cahill/Lick Line) but only
in the same manner and to the same extent as providedas of the date
hereof. User agrees during such peried to indemnify and defend
Owner against all liability in connection with Usexr‘’s Freight and

‘Intercity Passenger Service except to the extent caused by Owner’s

willful or negligent acts or omissions. During the interim pericd,
Usexr shall provide Commuter Service for Owner as interim Operator
pursuant to its service contract with the State of California
Department of Transportation. .

11.13 Track Agreements. As a condition precedent to. the
effectiveness of this Agreement, User shall deliver to Owner
documentation satisfactory to Owner, assigning to Owner as an
additional beneficiary, User’s rights and benefits of the indemnity
provisions contained in the track agreements identified in Exhibit.
H. User will cooperate with Owner to jointly call on parties with
whom User has track agreements to have such parties assign the
indemnity provisions of such agreements directly to Owner.

11.14 Sale Agreement Controlling. This Agreement is entered
into by the parties pursuant to and in furtherance of the Sale
Agreement. In the event that there are terms in this Agreement
which are inconsistent with the terms of the Sale Agreement, the
terms of the Sale Agreement shall govern. Except as may be
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otherwise specifically stated herein, nothing contained in this
Agreement shall be construed to limit or otherwise mnodify the
rights and obligations of ths parties under the Sale Agreement.

11.15 Survival of Rights. The rights of a party under this
Agreement shall survive the bankruptcy or other insolvency of the
other party to the maximum extent permitted by law.

11.16 Quitclaim of User’s Easement. From time to time,
Owner may desire to develop portions of the Joint Facilities
(excluding the New Coast Main) which are not being used by User for
Freight or Intercity Passenger Service. In connection with such
developments, Owner may desire User to release its easement with
respect to specified portions of the Joint Facilities (excluding
the New Coast Main) in order to permit such development. Any such
quitclaim shall be subject to the procedures set forth below and
shall be further subject to any necessary regulatory approvals or
exemptions: ; ‘

(a) At any time after the Effective Date, and from time
to time thereafter, Owner may reguest User to release a portion of
its railroad easement. User shall release such easement upon the
following terms and conditions:

‘ Each reguest (a "Request") shall be in writing and
shall contain (i) a legal description of the portion of the Joint
Facilities (excluding the New Coast Main) to be released (the
"Requested Portion*); (ii) a survey of the Requested Portion
prepared by an engineer licensed by the State of California and
showing the location of all railroad lines within 25 feet of the
Requested Portion; (iii) a reasonably detailed description of the
improvements to be constructed by Owner on the Reguested Portion;
(iv) to the extent available, the latest plans and specifications,
conceptual drawings, renderings or similar graphic material
regarding the proposed development; (v) an estimate of the costs of
the development and the manner in which funds therefor will be
provided; and (vi) the proposed times for commencement and
completion of the development. .

{b) Within 60 days after the receipt of the infeormation
requested by Subsection (a) above, User will, except as set forth
in Subsection (c) below, execute and deliver to Owner a quitclaim
deed in form and substance reasonably satisfactory to Owner
releasing the Reguested Portion from User’s easement. Such
guitclaim deed shall reserve to User any fiber optic easement
executed pursuant to Section 7.1(a) of the Sale Agreement.

(c) User shall not be required to execute or deliver
such quitclaim deed if (i) any part of the Requested Portion lies
within 25 feet of any property (A) then used by User for its
Freight or Intercity Passenger Service operations, or (B) for which
User has a reasonable certainty of using for such purposes, as
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further described below, or (ii) Owner’s proposed development will
not be commencéd within twelve (12) months of the Request. The
provisions of Subsection (¢)(i)(B) hereof shall not apply to
Trackage which has not been used for a continuous five-year period
and is thereby subjecz to the provisions of Sectlcn 2.17.

(d) If within 60 days after receiving a Reguest User
determines that under Subsection (c) it is not required to execute

-and ‘deliver 'a quitclaim deed for a Requested Parcel, User shall,

within ‘such period, notify Owner of such fact in writing stating
the reason therefor (a "Refusal Notice"). If User’s reason for
refusing to execute and deliver a’ quitclaim deed is based~npon the
fact that User has a- reascnable certainty that all or ‘a portion of
the Requested Parcel will be used for its Freight or Intercity

" Passenger Service operations, it shall provide Owner with (i) a
-reasonably detailed-statement of such planned use, (ii) the most
‘recent plans ‘or . specifications, conceptual “drawings or other

graphic materials with respect to such planned use, (iii) an
estimate of the cost of constructing any improvements needed for

o guch’ planned use, (iv) ‘a statement of the source of funds for such
‘planned use, and (e) the proposed time for commencement of the

- planned use. The provisions -of the preceding sentence shall not

[

apply to Trackage which has not been used for a continuous five-
year period and is thereby subject to the provisions of Saction

‘2.17. Any planned nse of the property by User for .its Freight or
“Intercity Passenger Service operations will not be considered a
- reasonably certain planned use, if it is unlikely that construction

-of--the improvements therefor will- not commence within twelve (12) -

monthb after the Refusal Notice.

: : () Tf Owner disagrees with User’s determination that it
is not required to deliver a quitclaim deed with respect to any
request, Owner may submit such matter to arbitration pursuant to
Section '7 hereof within 60 days after receiving a Refusal Notice.

11.17 Counterparts: This Agreement may be executed in any
number of counterparts, each of which shall be and shall be taken
to be an original, and all such counterparts shall together
constitute one and the same instrument.

ii. 18 User’s Separate Property: ' Trackage and/or other
facilities owned by User that are located on real property owned by
User shall not be part of the Designated Freight Trackage, Joint

Facilities, or Exclus;ve Commute Trackage.
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. PENINSULA CORRIDOR STUDY

2 413 541 937 HANSOM, ET RL [

Uwaeh Usex;
IN WITNESS WHEREQF, 4¥B and 8P® have execated this Agreement
as of the day and year first written abova.

JOINT POWERS BOARD

By:
Name:
Title:
ipp:ovad as to Form: Approved as to Form:
5;?éé;’ /”%%%%zﬁZJ
Kugane; - Lsegirany




X 4135 541 9376

HANSON, ET AL

IN WITNESS WHERROP, Owner and User have executed
Agreement as of the day and year first written above.

- PENINSULA CORRIDOR STUDY
JOINT POWERS BOARD =

by ”&MW

Name:
Title:

SOUTHERN PACIFIC ° .
TRANSPORTATION COMPANY

By:

this

Namoe1
Titles

Apﬁroved ZB to Form: Cffz : Approved as to Form:

Loy M»LV‘ ot B

(Onp\iphy

ManILTRY




EXHIBITS A THROUGH G IDENTICAL WITH
CORRESPONDING EXHIBITS IN
TRACKAGE RIGHTS AGREEMENT - LICK/GILROY LINE

-




EXHIBIT 4
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Attorneys for Petitioners Town of Atherton ef al. = §
(Exempt from filing fees — Gov. Code §6103) - =
2 2
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA - -ﬁ
IN AND FOR THE COUNTY OF SAN MATEO o 3.‘2
=
TOWN OF ATHERTON, a Municipal N E‘: ré‘
Corporation; TRANSPORTATION SOLUTIONS | Y0 Ty =
DEFENSE AND EDUCATION FUND, a
California nonprofit corporation, and PETITION FOR PEREMPTORY WRIT OF
COMMUNITY COALITION ON HIGH-SPEED ‘ MANDATE
RAIL, a California nonprofit corporation, [Public Resources Code §§21168/21168.5]
y Petitioners _ ACTION UNDER THE CALIFORNIA
; _ENVIRONMENTAL QUALITY ACT
'PENINSULA CORRIDOR JOINT POWERS
BOARD, a public entity, and DOES 1-20,
Respondents, BY FAX

ENDORSED FILED

| SAN MATEO COUNTY
LAW OFFICES OF STUART M. FLASHMAN FEB = 9 2015
STUART M ELASHMAN (SBN 145396)
26 Ocean View Drive .
Oakland, CA 94618-1533 Clerk of the Supenior Coun
TEL/FAX (510) 652-5373 BY oS YAYBING, .

e~mail: stu@stuflash.com

As causes of action against Respondent Peninsula Corridor Joint Powers Board
(“RESPONDENT?"), Petitioners TOWN OF ATHERTON (“ATHERTON"),
TRANSPORTATION SOLUTIONS DEFENSE AND EDUCATION FUND (“TRANSDEF”)
AND COMMUNITY COALITION ON HIGH-SPEED-RAIL (*CC-HSR” and the foregoing,
collectively, "PETITIONERS”) allege as follows: )

~ .. INTRODUCTION
1. This action challenges the certification by RESPONDENT of a Final Environmental Impact
Report (“FEIR”) for its Peninsula Corridor Electrification Project (*Project™) and the approval of
said Project.
2. PETITIONERS allege that RESPONDENT’s actions in certifying the FEIR and approving
the Project were in violation of provisions of the California Environmental rQuality Act
(*CEQA™ and the CEQA Guidelines (California Code of Regulations, Title 14, §15000 et seq.),

and an sbuse of RESPONDENT”s discretion.
PETITION FOR PEREMITTORY WRIT OF MANDATE
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3. PETITIONERS allege that RESPONDENT approved the Project based on a FEIR that did
not have an adequate project description, did not give adequate consideration to the Project’s
impacts on the epvironment, including specifically cumulative impacts, failed to propose
adéqua‘te mitigation measures to address the Project’s significant impacts, failed to provide a fair
and adequate consideration of feasible alternatives to the approved Project, and failed.to provide
adequate responses to comments on the Draft Environmental Impact Report (“DEIR") submitted
by other public agencies, as well as by concerned organizations and individuals, PETITIONERS
further allege that RESPONDENT violated CEQA’s requirements 1) for recirculation of a DEIR
after addition of significant new information, and 2) for mandatory findings, in that the findings
did not support approval of the Project and were not supported by substantial evidence in the
record. ‘ ‘
4, PETITICNERS seek this Court’s peremptory writ of mandate ordering RESPONDENT to
rescind its approvals, as-well as the Court’s Permanent Injunction prohibiting RESPONDENT
from moving forward to consider re-approving the Project until and unless it has first fully and
properly complied with CEQA. PETITIONERS also seek this C\oﬁrt‘s preliminary relief by way
of its Temporary Restraining Order and Preliminary Injunction to prevent RESPONDENT from
moving forward with implementing the PROJECT pending this Court's final determination on
the merits. Finally PETITIONERS, acting in -the public interest, seek an award of costs and of
attorneys’ fees under Code of Civil Procedure §1021.5 or other applicable authority.

PARTIES
5. Petitioner TOWN OF ATHERTON is a municipal corporation, formed and existing under
the general laws of the State of Cali}'omia, ATHERTON lies directly astride the Project and will
be both directly and cumulatively impacted by the PROJECT. ATHERTON and many of its
citizens submitted comments on the Project and its environmental impacts, which coniments.
were not adequately responded to. ATHERTON files this action on behalf of itself and its
citizens, who will be directly and adversely affected by RESPONDENT s decisions to certify the
FEIR for the Project and approve the Project.
6. Petitioner TRANSPORTATION SOLUTIONS DEFENSE AND EDUCATION FUND is a

California nonprofit public benefit corporation, headquartered in the Bay Area, established and
PETITION FOR PEREMPTORY WRIT OF MANDATE
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existing under the laws of the State of California as a regional advocate to promote transportation
solutions favoring transit over new highway capacity, development around transit stops rather
than sprawl into the Bay Area's open spaces, and more market-oriented pricing of private motor
vehicle travel. TRANSDEF advocates on behalf of its members and the public at large for
effective regional planning, smart growth, improved transit service, and cleaner air, TRANSDEF
has participated in the development of Bay Area Regional Transportation Plans and
Transportation Improvement Programs for more than twenty years. TRANSDEF has actively
engaged in numerous public agency proceedings involving transportation and air quality issues,
including specifically the administrative proceedings around the Project and its environmental
review under CEQA. TRANSDEF submitted comments on the Project and its environmental
impacts, which comments were not adequately responded to. The Project, as approved, will be
counter to TRANSDEFs interest in promoting efficient, cost-effective, and environmentally
sound public transportation projects and will therefore injure TRANSDEF s interests.

7. Petitioner COMMUNITY COALITION ON HIGH-SPEED RAIL is a California nonprofit
public benefit corporation, established:and existing under the laws of the State of California,
CC-HSR secks to inform the public about the benefits and potential pitfalls of high-speed rail,
and particularly its effects on residents of the San Francisco Peninsula, and to advocate for a rail
system that respects the rights and values of residents of the San Francisco Peninsiila. CC-HSR
files this action on behalf of itself and its members who are citizens, residents, property owners,
and taxpayers within the State of California, and more specifically within the San Francisco
Peninsula in the general area through which RESPONDENT proposes to run the Project. CC-
HSR and its member will be directTji' injured by the Project and its direct and cumulative impacts.
CC-HSR and its members submitted comments on the Project and its environmental impacts,
which comments were not adequately responded to.

8. PETITIONERS and their members/citizens have a direct and beneficial interest in the
approval and implementation of a well-planned, cost-effective, efficient, and environmentally
sound rail system within the San Francisco Bay area, and more specifically in the ﬁlliy~informe'd,
fair, and proper decision on the Project, in full compliance with CEQA and the CEQA -

Guidelines.
PETITION FOR PEREMPTORY WRIT OF MANDATE
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9. Respondent PENINSULA CORRIDOR JOINT POWERS BOARD is a joint powers agency
established and operating under thie laws of the State of California. Respondent was established

by agreement between the Santa Clara County Transit District, the San Mateo County Transit

"District, and the City and County of San Francisco in 1996 for the purpose of owning and

operating a public commuter rail service (“Calirain”) along the San Francisco -Peninsula between
San Francisco and San Jose, with extended service to Gilroy.” RESPONDENT, its staff, and
contractors and consultants working under its control and direction, prepared the FEIR for the
Project, and RESPONDENT’s governing board certified the FEIR for the Project and gave final
approval to the Project.

10, PETITIONERS are unaware of the true names and capacities of Respondents DOES |
through 20, inclusive, and therefore sue those Respondents under fictitious names.
PETITIONERS will amend their Petition to show their true names and capacities when the
Respondents have been idéntified and their capacities ascertained. ‘Each of'the Respondents is
the agent, employee, or botti of every 6ther'Rési)6ndeﬁt or is otherwise directly invollved in the
Project and/or its approval, and each performed acts on which this action is based within the
course and scope of such Respondent’s agency, employment, or both, or has a direct and
immediate interest in the Project. PETITIONERS are informed and believe, and therefore allege,
that each Respondent is legally responsible in some manner for the events and happenings

refefred to herein.

PROJECT BACKGROUND
1. RESPONDENT owns and operates the Caltrain commuter rail line, running between a
hiorthern terminus in San Francisco and a southern terminus in Gilroy, with ifs major service
between San Francisco on the north and'San Jose on the south, -Caltrain operates onl a right of
way and trackage which it purchased from the predecessor in interest of the Union Pacific
Railroad Company (“UP™), and in which UP continues to hold vested rights under the purchase
agreement by which RESPONDENT acquired the right of way and trackage, including the right
to continue to operate freight service on RESPONDENT’s trackage between San Jose and San.

Francisco without interference by Caltrain operations. In addition, UP retains a right to approve
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or disapprove any proposed intercity passenger rail operation along RESPONDENT's right-of-
way or trackage. ‘

12, At the current time, RESPONDENT operates, at peak weekday commute hours, six trains
per hour, and during those hours many of the trains are already filled to or near their standing-
room capacity.

13. RESPONDENT has studied the expected future ridership for Caltrain. Those studies
indicate that Caltrain ridership will exceed Caltrain’s rider capacity, especially during peak
weekday commute hours, in the near future. RESPONDENT therefore seeks to expand
Caltrain’s passenger capacity.

14. The California High-Speed Rail Authority (“CHSRA?), a state agency under the State
Transportation Agency, plans to run high-speed rail service along the Caltrain corridor between
San Jose and San Francisco. In 2012, CHSRA certified a program-level FEIR for high-speed rail
service between San Francisco and Merced. That FEIR identified a preferred alignment through
Pacheco Pass south of Gilroy and then north through San Jose. CHSRA’s April 2012 project
approval based on that EIR called for CHSRA to share RESPONDENTs corridor between San
Jose and San Francisco in what, it called “blended” high-speed rail service, i.e., running both
Caltrain and high-speed rail trains on the same tracks with compatible supporting infrastructure,
and directed that the Project-level EIR for that segment focus solely on the blended system
approach.

15. Also in 2012, the California Legislature, at the request of CHSRA, appropriated 1.1 billion
dollars of bond funds authorized under the 2008 Proposition 1A state general obligation high-

speed rail bond measure towards construction of improvements in the “bookend” segments of

. CHSRA's proposed Los Angeles — San Francisco high-speed rail line, specifically including

improvements to accommodate blended high-speed rail service on the San Francisco Peninsula,
(“Bookends HSR Appropriation™)

16, In 2013, RESPONDENT and CHSRA entered into a Memorandum of Understanding
(*MOU”) governing the proposed blended service under which RESPONDENT promised to
cooperate with CHSRA to achieve blended high-speed rail service between San Jose and San

Francisco,
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17.. The Caltrain HSR Appropriation is a major source of funding for the Project.
18. The estimated cost of the Project, as approved is approximately $1.5 billion:
19. Under an agreement'with CHSRA, RESPONDENT would receive approximately $600
million of Proposition 1A high-speed rail construction bond funds fronythe Bookends HSR -

Appropriation for use in the Project.
20. Without the funding being provided to the Project by CHSRA, RESPONDENT would not

have sufficient funds available to make the Project, as approved, a feasible project,

PROJECT HISTORY
21, In or about April 2004, RESPONDENT issued an Environmental Assessment (“EA™) under
the National Environmental Policy Act (“NEPA™) aiid 4 DEIR for the Project. A revised EA and
FEIR were issued on or about July 2009. Based on the revised EA, the Federal Transit
Administration issued a Finding of No Significant Impact (*FONSI") for the Project and
approved the Project in or about that same year; however RESPONDENT took na action on the
FEIR, pending resolution of issucs around shared use of the Caltrain right of way from San

Francisco to San Jose between Caltrain and future high-speed rail service.

22. On or about January 31, 2013, RESPONDENT issued a Notice of Preparation (“NOP”) for a

new EIR for the Project, which had been revised to reflect agreements with CHSRA on use of
RESPONDENT’s right of way and trackage for blended high-speed rail service. A scoping
process for that EIR followed, ending on or about March 18, 2013,

23. On or about February 28,2014, RESPONDENT issued its DEIR for the Project for a sixty-
day public review period, which closed on or about April 29, 2014,

24. PETITIONERS, their membefs; and éitizens, and other govemmental. agencies,
organizatio'ns,‘and members of the public submitted oral and written comments on the DEIR to
RESPONDENT prior to the close of the public comment period.

25, On or about December 4, 2014; RESPONDENT issued its FEIR fpr the Project. The FEIR
purported to provide respanses to all comments received during the comment period on the
DEIR. PETITIONERS and other governmental agencies, organizations, and individuals
submitted oral and written commerits on the FEIR prior to the close of RESPONDENTs public

hearing to consider approving the Project.
PETITION FOR PEREMPTORY WRIT OF MANDATE
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26, On or about January 8, 2015, RESPONDENT voted to certify the FEIR and approve the

¥

Project. A Notice of Determination was filed that same day.

GENERAL ALLEGATIONS

27. PETITIONERS have fully exhausted their administrative remedies to the extent required by
law, More specifically, PETITIONERS have fully satisfied the requirements of Public
Resources Code §21177. PETITIONERS and their members/citizens/elected officials submitted
oral and/or written comments to RESPONDENT, prior to the close of the public hearing before
the approval of the Project, objecting to the approval of the Project. PETITIONERS, their
members/citizens/elected officials, other public agencies, other organizations, and members of
the public raised each of the claims presented in this petition prior to the close of the public
hearing on the approval of the Project,

28, PETITIONEf{S have compliéd with the requirements of Public Resources Code section
21167.5 by mailing written notice of the commencement of this action to RESPONDENT before
filing this Petition and Complaint. A copy of that notice, with proof of service, is attached hereto
as Exhibit A. ~ |

29. Pursuant to Public Resources Code Section 21167.7, PETITIONERS have provided a copy
of this Petition and Complaint to the California Attorney General. A copy of the accompanying
notice and proof of service are attached hereto as Exhibit B.

30. PETITIONERS have no plain, speedy or adequate remedy in the ordinary course of law.
Unless this Court grants the requested writ of mandate to require RESPONDENT to rescind its
approval of the Project and certification of the FEIR, RESPONDENT’s actions in violation of
CEQA will remain in effect,

31. IfRESPONDENT is not enjoined from moving forward to implement the Project and from
undertaking acts in furtherance thereof, PETITIONERS will suffer irreparable harm for which
there is no adequate remedy at law in that RESPONDENT will move forward on implementing
the Project, with attendant significant environmental impacts, without having first conducted
adequate environmental review, which might have avoided or mitigated some or all of those

impacts.
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CHARGING ALLEGATIONS

FIRST CAUSE OF ACTION :

Violation of CEOA and CEQA Gmde]mes - Cemﬁcxt:on of Legally Inadequate Env1ronmenta
Impact Report,

32. PETITIONERS hereby reallege and mcorporﬁte by reference the precedmg paragraphs 1
through 31 as though fully set forth herein.

33. The Project required discretionary approval by RESPONDENT and was therefore a project
under CEQAt

34, The Project did not qualify for any CEQA exemption and therefore required environmental
review under CEQA.

35. The PrOJect as a local commuter rail pro;ect that is Iocated entirely within the State of

California, is owned and operated by a local public transit agency and does not connect in any

 significant way with the national interstate rail network, is exempt from the jurisdiction of the

Surface Transportation Board (“STB”), Based onfhis, RESPONDENT apptied for and received
a written exemption from the STB. That exemption was never challenged or rescinded.

36. RESPONDENT was the lead agency for environmental review of the Project under CEQA.

_37. RESPONDENT determined that the Prbject had potential to cause significant adverse

environmental impacts, and thc?rcfo;'e determined to. prepare an EIR for thé Project.
38. RESPONDENT had a duty under CEQA to certify 1hat\the FEIR for t11e Project satisfied all
requirements under CEQA. RESPONDENT violated this duty by certifying the FEIR f;or the
Project where the FEIR was deficient in the following respects:

Count One: Inadequate Project Description
39. AnEIR is required to include an adequate and stable description of tﬁe Project being
considered, The des‘cription must be accurate and must contain sufficient detail to allow the
reader of the EIR to understand the natire of the Project and ité salient characteristics.
40. T };e,pmject,description in the FEIR was inadequate because it failed to accurately describe
the relationship between the Project and the blended system proposed by CHSRA. Further, the
project description varied between the DEIR and the FEIR,
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41. In the DEIR, Caltrain and high-speed rail operations were proposed to diverge in the

northern direction south of the 4" and King Caltrain station, with Caltrain trains continuing north

and east to stop at the 4™ and King station, with some then continuing further north to the new
Transbay Transit Center (“TTC”). All high-speed rail trains, by contrast, would continue

directly to the TTC without stopping at the 4™ and King station. However, in the FEIR the

project description was revised to indicate that the 4" and King station would be the northern

terminal for all Caltrain trains and all high-speed rail trains for an indefinite future period of time
because funding for a Downtown Tunnel Extension (“DTX") connecting to the TTC was not
available.. This change in the Project also f;equired a redesign of the 4 aﬁd King station.
Accordingly, the inaccurate and unstable project description requires that the approval of the
Project and the certification of the FEIR be set aside.

42. More fundamentally, the project description is inadequate and misleading in that it describes
the Project as a “stand-alone” project independent of CHSRA’s “blended system.” Yet the
Project Purpose places front and center the need for the project to “Provide electrical
infrastructure compatible with high-speed rail.” In fact, this criterion is uséd as a basis, and in
the DEIR, the primary basis, for rejecting as “infeasible” all of the project alternatives identified
in the EIR except for the Project.

43, Ifﬁthc project is truly a “stand-alonc’f project — independent of serving as a precursor to the
blended system — it is hard to understand why providing electrical infrastructure compatible with

the blended system should be a major project purpose. On the other hand, given that this is one

.of, and perhaps the main purposes of the Project, and given that CHSRA is providing close to

half of the funding for the Project With Proposition 1A funds, which are specifically restricted to
planning and construction of a state high-speed rail system, RESPONDENTs position that the
Project is unconnected to construction of the blended system is untenable.

44, PETITIONERS therefore allege that the Project is not an independent stand-alone project,

but is, in fact, a significant and necessary component of CHSRAs blended high-speed rail

project.
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45. As such, PETITIONERS allege that the EIR’s project description is defective and
misleading in failing to describe the entirety of the project as including the construction of the

full blended system extending at least from San Jose to San Francisco.

Count Two: Failure to Fully Disclose and Adequately Analyze the Project’s
Significant Environmental Impacts, -
46. The FEIR fails to fully disclose or adequately analyze the Project’s significant impacts.
These include, more specifically, the following: ‘
47. The significant safety impact from expanding service to or through center platform Caltrain
stations whose safety for station patrons is already deficient and will be made more so by the
increase in service; 1
48. The significant safety impact of expanding service through griade crossings, such as that at
Watkins Avenue in Atherton, which are already unsafe and whose safety will be sign‘iﬁcanﬂy
and adversely affected by the increase in service.
49, The signiﬁcént cumulative impacts of the Project combined with the extension of CHSRA's
high-speed rail line along the Caltrain corridor (and other projects), and particularly the
following: ‘ : e
a, Impacts, including but not limited to both construction and operational noise, tree
reﬁmval}'pruning, displacement, visﬁaVaesfhctic, and property impacts from having to
straighten curved portions of the Caltrain trackage so that high-speed rail trains can
. run at the expected 110 miles per hour, including, but ﬁot timited to, the Caltrain track
sections: 1) at Visitatio'p Point in Brisbane; 2) adjacent to Sierra Point; 3) northwest
of the San Francisco In;c‘mational Airport (Colma Creek to South Linden Ave. and at
San Bruno Ave.); 4) just south of that same airport at Trousdale Drive; and 5) just
north of Highway 92 in San Mateo. All of these curvatures are too extreme to meet
the well-defined minimum curvature radius standards for 110 mph trains and are
readily identified from standard US Geological Survey maps of the route area.
b. Other impacts from the *Core Capacity Projects” agreed to in the MOU between
RESPONDENT and CHSRA and required to be implemented to allow blended
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system high-speed rail trains to use the Caltrain system, including upgrades to
stations, grade crossings, tracks, bridges, and tunnels and the addition of passing
tracks.

Impacts from construction and operation of “interim™ high-speed rail station facilities
at the 4™ & King Caltrain station as the “interim” northern terminus of the-high-speed
train line in San Francisco, due to there being insufficient funding to complete the
Downtown Tunnel Extension (“DTX") between the 4™ & King Caltrain station of the
TTC. These impacts would include increased traffic in the areas surrounding the 4"
& King Station, with resultant congestion, decréased pedestrian and bicycle safety,
and local air quality impacts, none of which were addressed in the FEIR;

Failure to consider the'potential impacts if UP’s unwillingness to agree to allow
bleénded service, or a court decision declaring that blended service violates the
requirements of Streets & Highways Code §2704.04 or §2704.09, requires CHSRA to
pursue & dedicated four-track system up the Peninsula within or outside of the
Caltrain right of way;

Failure to consider the cumulative traffic impacts of the Project in conjunction with
the blended high-speed rail ‘system; more specifically, the EIR fails to identify and
analyze the cumulatively significant traffic iimpact on roadways crossing the Caltrain
alignment at grade crossings from the disruptions caused by safety gate closings at
grade crossings for Caltrain trains combined with gate closings at those same grade
crossings for blended éy;tém high-speed rail trains, and even more sﬁeciﬁcally for
gate closings at grade d%ssings when high-speed rail trains are using passing tracks
to overtake and pass one or more Caltrain trains;

Failure to consider impacts associated with Caltrain stations, and particularly to
Caltrain stations that will not also be high-speed rail stations, having to accommodate
high-speed rail trains and especially high-speed rail passing tracks, particularly
impacts, including noise and safety impacts on patrons at those stations waiting for

Caltrain trains;
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g. Failure to consider the impact of limitations on expansion of future Caltrain service

because of the schedule space occupied by blended system HSR trains, with the
consequent limitation on ridership and resort of would-be Caltrain riders to private
automobile use, with consequent secondary impacts, including increased freeway

congestion, increased petroleum and energy consumption, and increased air poliution;

. Failure to consider the impact of increased electrical power use from the combination

of Caltrain electrical demand plus blended system high-speed rail electrical demand,
coupled to other reasonably foreseeable increases in electrical demand, particularly in
terms of placing stress on the electric power generation and transmission system on
the Peninsula. More specifically, given that summer peak evening commute hours,
which will involve maximum power draw for bath Caltrain and HSR service; are also
within the peak summer electrical load hours for other energy-intensive uses
including commercial and industrial uses and air conditioning uses, the cumulative
increase in electrical power use can be expected to exceed available renewable energy
power sources and require the construction and/or operation of additional natural gas-
powered “peaker” power generation plants, which will signiﬁcaﬁtly increase the
cumulative GHG production and air quality impacts, a potentially significant impact

that was not properly discussed;

50. All of the impacts from blended system high-speed rail identified in paragraph 49 would
result from, and would not occur but for RESPONDENT's approval of the Project, making them,
in addition, secondary impacts of the Project’s approval.

Count Three: Failure to Adequately Mitigate Project Impacts

51. Under CEQA, an EIR must identify all feasible mitigation measures with the potential to
significantly reduce & potentially significant project impact, and specifically must identify any
and all feasible mitigation measures that would reduce the potential impact to a less than
significant level.

52. The FEIR asserts that tree removal and pruning impacts could be partially mitigated by

repositioning the installation locations for some catenary support poles to a center position and
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planting replacement trees, but asserts that the impacts would remain significant and
unavoidable, However, while the FEIR considered and rejected as proposed mitigation
separating the tracké over the entire project length to allow for a glebal repositioning of the
installation locations of all catenary support poles to a center position, and rejected moving
tracks further apart when it would result in increased noise and vibration impacts on sensitive
receptors, it did not consider or analyze the potential for selective track movement and center
pole positioning where tree removal/pruning impacts would be particularly severe, could be
mitigated by repositioning the installation locations of catenary support poles to a center
position, and where sensitive receptors would not be impacted by the change. The failure to

consider this mitigation, which could have reduced an impact identified as significant and

unavoidable without causing a significant secondary impact, violated CEQA's mandate and was

an abuse of discretion

33. Asnoted above, the EIR does not identify numerous potentially significant impacts —
particularly impacts associated with changes to the EIR after the DEIR had been circulated for

public comment. Because these potentially significant impacts were not identified or analyzed,

“feagible mitigation measures were not proposed to mitigate these:impacts. This represents a

violation of CEQA requiring that the EIR be revised to identify and discuss feasible mitigation

measures for the additional new or increased impacts and then recirculated for public comment.

Count Four: The FEIR Failed to Include an Adequate Analysis of Project
Alternatives.

54. Under CEQA, an EIR must identify and discuss a reasonable range of feasible alternatives
to the proposed project. What coristitutes a feasible range of alternatives depends on the specific
fact of the project under consideration and surrounding circumstances. (

55. If a project’s feasibility is less than certain, the range of feasible alternatives that must be
considered increases. »

56, The Project is not part of the high-speed rail system described in Proposition 1A and for
which Proposition 1A bond funds were approved by California voters. It does not megt the
intent of the Legislature in writing Proposition 1A and of the voters in approving it because it is

not consistent with the EIRs for the high-speed rail system that were certified in 2005 and 2008,
PETITION FOR PEREMPTORY WRIT OF MANDATE
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(Streets & Highways Code §2704.04 subd. (a).) Further, it cannot be part of the high-speed rail
system described in Proposition 1A because the blended system cannot meet the maximum five-
minute headway capability required by Streets and Highways Code §2704.09 subd. (c).

57. The $600 million contribution from CHSRA towards the Project’s funding is subject to legal
challenge because it was not authorized by California voters as a permissible use of those
Proposition 1A bond funds.

58. Under the terms of Streets & Highways Code §2704.08 subd. (d) and of SB 1029, the 2012
legislative appropriation that appropriated Proposition 1A bond funding for the high-speed rail
syétém, including the $600 million proposed to be used in the Project, the 3600 million '
contribution of Proposition 1A bond funds for the Project from CHSRA may not be expended
towards construction of the Project-until and unless CHSRA has approved and submitted and the
California Director of Finance has approved a final Funding Plan for the Project.

59. The final Funding Plan for the Project submitted to the Director of Finance must be
accompanied by a report prepared by an independent consultant that indicates that specific
requirements of §2704.08 subd. (d) have been met. Among the requirements that the

consultant’s report must address is that the Project, upon completion, would be suitable and

~ready for high-speed train operation. Based on the nature of the Project as approved, the

consultant’s report would be unable to indicate that this requirement would be met because the
Project would not meet the maximum curvature, positive train control, headway, and other
requirements for high-speed train operation on the Project.

60. Because the independent consultant’s report would not be able to support the requirements
of §2704.08 subd. (d), the final Funding Plan for the Project, even if approved, would be subject
to legal challenge.

61. For all of the above reasons, because the availability of the $600 million in funding from
CHSRA is highly questionable, the feasibility of the Project as approved is open to question.

62. Because of the nature of the Project, it would not be possible to implement the Project on an
incremental or reduced scale basis if full funding for the Project was not available. This was

improperly not taken into account by RESPONDENT in evaluating the feasibility of different

alternatives.
PETITION FOR PEREMPTORY WRIT OF MANDATE
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63, Other project alternatives identified as feasible in the EIR for the Project could be
implemented on an incremental basis (i.e., they are scalable projects whose scope and timing can
be adjusted to available funding). In particular, the Dual-Mode Multiple Unit (“DMMU”)
alternative is acknowledged in the FEIR to meet many of the Project's objectives, while it would
have lower overall cost and could be implemented on.an incremental basis. Further, while the
FEIR presumed that ridership for the DMMU alternative would be less than ridership for the
Project, there is\no evidence or analysis in the record to support this presumption.

64. An additional altemative that would achieve even more of the Project objectives would be a
DMMU alternative with partial electrification. This would provide for electrification for

portions of the route, while on other portions of the route, the units would use diesel power,

L=~ TR (= B - B = T ¥ T N o A L8

-Because the electrified portion would be shorter, costs would be less and this alternative, unlike

ey
—

the Project, could be incrementally implemented, allowing its completion even if the $600

38 ]

million of CHSRA funding was unavailable. While this alternative was mentioned in the FEIR,

(PY)

and would achieve almost all of the project purposes identified in the EIR other than providing

F -

an‘electric power source compatible with use by high-speed rail, it was not fully analyzed and

o
h

-was rejected by RESPONDENT as infeasible, even though it would have fewer significant

—
o

impacts, would achieve almost of the identified project purposes, would have a far lower cost

-

than the Project, and, unlike the PROJECT, would be scalable and could be implemented

incrementally — an important criterion that RESPONDENT refused to consider.

[y
o0

65. The FEIR’s inaccurate and incomplete analysis of project alternatives violated CEQA’s

L]

20 | requirements that an EIR include analysis of a reasonable range of feasible project alternatives
1 | that might avoid one or more of the project’s significant impacts and that the discussion of
project alternatives provide the decision makers and the public the information nceded to make
an informed decision. Accordingly, the approval of the Project and the certification of the FEIR
must be set aside.

Count Five: Failure to Adequately Respond to Comments on the DEIR
66. An EIR must include adequate written responses to all comments, both oral and written,
received by the lead agency during the public comment period. The FEIR was inadequate

because the responses to many of the comments received by the lead agency during the public
28 PETITION FOR PEREMPTORY WRIT OF MANDATE
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comment period were inadequate, In many cases, the responses were perfunctory or conclusory,

and in other cases the responses were not supported by substantial evidence. Specific comments

not adequiately résponded to included comments on mitigation of tree removal/pruning impacts,

comments on the failure to adequately address the impacts of the blended high-speed rail service

and its connection to and facilitation by the Project, comments on the cumulative impacts of the
Project in conjunction with implementing the blended high-speed rail system, comments on
feasible alternatives, comments on safety impacts of the project at grade crossings, and other
comments on issues identified in this petition. Accordingly, the approval of the Project and the

certification of the FEIR must be set aside.

SECOND CAUSE OF ACTION

Violation of CEQA and CEQA Guidelines — Failure to recirculate DEIR in response to new
information and/or changed circumstances

67. PETITIONERS hereby reallege and incorporate by reference the allegations in the preceding
paragraphs ! through 66 inclusive as though fuilly set forth herein.

68. CEQA requires that a draft EIR be recirculated for an additional round of public comment if
changes to the document after the close of the previous comment period result in the addition of
significant new information. In addition, recirculation is required if new circumstances have
arisen after the close of the previous public comment period that would require substantial
revision fo the EIR. ’

69. RESPONDENT violated its duty under-CEQA by hot recirculating the DEIR for public
comment after changes to the EIR\r,es‘uIted in addition of significant new information. This new
information included: "

a. A new alternative proposal (DMMU with partial electrification) that could
substantially reduce Project impacts, but which RESPONDENT chose not to
adopt.

b. Identification of the need to provide interim high-speed rail terminal facilities at

the 4™ & King Street Caltrain station, with associated significantly increased

construction, noise, and traffic impacts.
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70. RESPONDENT violated its duty under CEQA by failing to recirculate the DEIR for public
comment after this new information was made available. Accordingly, the approval of the
Project and the certification of the FEIR must be set aside.

THIRD CAUSE OF ACTION
Violation of CEQA and CEQA Guidelines - CEQA Findings did not support Project approval

and wete not supported by substantial evidence,
71. PETITIONERS hereby reallege and incorporate by reference’'the preceding paragraphs 1

through 70 inclusive as though fully set forth herein.

72. CEQA requires that an agency approving a Project for which an EIR was prepared and
significant impacts were identified adopt findings explaining and justifying its actions. (Public
Resources Code §21081.) Those findings must be supported by substantial evidence in the
record. k

73. RESFONDENT violated this duty to prepare and approve adeguate CEQA findings in
support of its decision to approve the Project in the following ways:

74. The findings did not support the Project approval, More specifically:

a. The findings on rejection of alternatives were inadequate in that they failed to
consider the significant risk that the $600 million'in Proposition 1A bond funds
being provided by CHSRA might not, for legal reasons, be available. As a result,
the findings improperly assumed that ful] funding would be available to complete
the Project as approved and that the Project was therefore fully feasible as
approved; .

b. The findings on rejection of alternatives failed to consider that, if the $600 million
of Proposition 1A ggnd funding was not available, less money would be available
to implement a project, and therefore the analysis and findings should have
considered the benefit of adopting a project that either had a lower total cost,
could be implemented incrementally, or was scalable.

¢. Because did not properly consider factors influencing a proper decision, the
findings did not support the decision made by RESPONDENT and were therefor

an abuse of discretion.
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75. The findings were not suppoﬁed by substantial evidence, In particular:

a. The findings rejected various project alternatives as infeasible when the evidence
in the record did not support that conclusion and, to the contrary, indicated that
the Project was less feasible than the rejected alternatives; |

b. The findings determined that:the Project’s tree removal/pruning impacts were
significant and unavoidable when mitigation measures that RESPONDENT
refused to adopt might have reduced the impact to a less than significant level,

¢. The findings improperly found that numerous cumulative impacts from the
Project in.conjunction with the blended high-speed rail project were either
insignificant or poténtially)signiﬁcant but capable of mitigation when.the
evidence in the record did not support these conclusions

76. Accordingly, the approval of the Project must be set aside.
PRAYER FOR RELIEF
WHEREE; ORE, PETITIONERS pray for relief as follows:
1. For this Court’s peremptory writ of mandate ordering CHSRA to:

(a) vacate and set aside its determinations approving the Project;

(b) vacate and set aside its certiﬁpati‘on of the FEIR for the Project; remanding the .
Project and its environmental review under CEQA to RESPONDENT for
reconsideration in accordance with this Court’s determination and final judgment.

2. For this Court’s temporary restraining order and preliminary injunction restraining
RESPONDENT, its agents, servants and employees, and all others acting in concert with it or in
its behalf, from taking any action to move forward on implemepting the Project pending a final
decision on the merits by this Court. '

3. For this Court’s permanent injunction restraining RESPONDENT, its agents, servants and
employees, and all others acting in concert with it or in its behalf, from undertaking any activity
or activities in furtherance of the Project f‘unti!\RESPONDENT has fully complied with this
Court’s writ of mandate and judgment and taken all required actions that may be necessary to
bring the FEIR and all project approvals into conipli;mce with CEQA.

4. For costs of suit;
PETITION FOR PEREMPTORY WRIT OF MANDATE
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5. For an award of attorneys’ fees under C.C.P. §1021.5 or other applicable basis; and
6. For such other equitable and/or legal relief as the Court considers just and proper.
DATE: February 9, 2015

LAW OFFICES OF STUART M. FLASHMAN
STUART M. FLASHMAN

Attorneys for Petitioners

by: ,‘%zﬂ. '?%ﬂmo«/

STUART M. FLASHMAN

PETITION FOR PEREMPTORY WRIT OF MANDATE
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VERIFICATION
I, David Schonbrunn, am the President of the Transportation Solutions Defense and
Education Fund, which is a petitioner in the above petition, and | make this vériﬁcation onits
behalf and with its autharization. [ have read the foregoing Petition and am familiar with the
matters alleged therein. All facts alleged in this complaint are true of my own personal

knowledge except as to facts that are alleged on information and belief. and as to them | am

informed and believe they are true. 1 declare under penalty of perjury under the laws of the State
of Calitornia that the foregoing is true and correct and that this Verilication was executed on

February 8, 2015 at Sausalito. California.

David S¢éhonbrunn

PETITION FOR PEREMPTORY WRIT OF MANDATE

PAGE 19




Exhibit A




e

R e,

e b e

Law Offices of
Stuart M. Flashman
5626 Ocean View Drive
Qakland, CA 94618-1533
(510)6525373(vmceandFAX)

e-mail: stu@stuflash.com

February 5, 2015

Ms. Martha Martinez, District
Secretary . N
Peninsula Corridor Joint
Powers Board
P.0. Box 3006
1250 San Carlos Ave.
San Carlos, CA 94070-1306

RE: Notice of Intent to Initiate Litigation {(Peninsula Corridor

Electrification Project).

Dear Ms. Martinez,

Please take notice that the Town of Atherton, the
Transportation Solutions Defense and Education Fund, and the
Community Coalition on High-Speed Rail (the foregoing,
collectively, “Petitioners”) intend to file suit against the
Peninsula Corridor Joint Powers Authority (“PCJIPB”) challenging
its approvals for the above~referenced project and its
associated environmental review. The lawsuit will allege
violations of the California Env1ronmental Quality Act in
connection with those approvals.

Petitioners would be willing to engage in negotiations with

PCJPB to attempt to address theilr concerns without the need for

litigation if PCJPB would be willing to enter into an agreement
with Petitioners to toll the statute of limitations for filing
legal action. Please contact the undersigned immediately if you
wish to enter into such an agreement.

Most sincerely,

Stuart M. Flashman
Law Offices of Stuart M. Flashman

Attorneys for the Town of
Atherton, the Transportation
Solutions Defense and Education
Fund, and Community Coalition on
High-Speed Rail

,4ﬁ£%ZPr'¢ZZ2zu¢ww«/

Stuart M. Flashman

C{




PROOF OF SERVICE BY MAIL

1 am a citizen of the United States and a resident of Alameda County. I am over the age
of eighteen years and not a party to the within above titled action. My business address is
5626 Ocean View Drive, Qakland, CA 94618-1533.

On February 5, 2015, I served the within NOTICE OF INTENT TO INITIATE
LITIGATION on the party listed below by placing a true copy thereof enclosed in a
sealed envelope with first class postage thereon fully prepaid, in a United States Postal ..
Service mailbox at Oakland, Califorma, addressed as follows:

Ms, Martha Martinez, District Secretary
Peninsula Corridor Joint Powers Board
P.O. Box 3006

1250 San Carlos Ave.

San Carlos, CA 94070-1306

On the above-same day, at 1:50 PM, I also served the above-same document on the
above-same party via electronic mail as a pdf-formatted electronic document at the
address MartinezM@Samtrans.com. [ received an e-mail receipt that same day at 1:52
PM indicating that the e-mail had been received and read.

I, Stuart M. Flashman, hereby declare under penalty of perjury under the laws of the State
of California that the foregoing is true and correct.

Executed at Oakland, California on February 8, 2015.

St % 7t

Stuart M. Flashman
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LAW OFFICES OF STUART M. FLASHMAN
STUART M. FLASHMAN (SBN 148396)
5626 Ocean View Drive

QOaklund, CA 94618-1533

TEL/FAX (510) 652-5373

e-mail; stu@stuflash.com

Attorneys for Petitioners Town of Atherton ef al.
(Exempt from filing fees — Gov. Code §6103)

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN MATEO

TOWN OF ATHERTON, a Municipal

Corporation; TRANSPORTATION SOLUTIONS

DEFENSE AND EDUCATION FUND, a

California nonprofit corporation, AND

COMMUNITY COALITION ON HIGH-SPEED

RAIL, a California nonprofit corporation,
Petitioners '

V.

PENINSULA CORRIDOR JOINT POWERS .
BOARD, a public entity, and DOES 1-20,
Respondents

No.

NOTICE TO ATTORNEY GENERAL

[Public Resources Code § 21167.7; CCP
§388]

TO THE ATTORNEY GENERAL OF THE STATE OF CALIFORNIA:

PLEASE TAKE NOTICE under Public Resources Code §21167.7 and Code of Civil
Procedure section 388 that, on February 9, 20135, Petitioners TOWN OF ATHERTON,
COMMUNITY COALITION ON HIGH-SPEED RAIL and TRANSPORTATION
SOLUTIONS DEFENSE AND EDUCATION E:‘UND are filing a petition for peremptory writ of
mandate against Respondent PENINSULA CORRIDOR JOINT POWERS BOARD
(“Respondent”) in San Mateo Couiifty Superior Court. The petition alleges that Respondent

violated provisions of the California Environmental Quality Act (CEQA in granting approval to

the Peninsula Corridor Electrification Project and its associated Environmental Impact Report.

A copy of the petition is enclosed herewith for your reference,

PAGE 1
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Please provide a letter acknowledging receipt of this notice.

DATE: February 8,2015

—
St B PRt
STUART M. FLASHMAN'
Attorneys for Petitioner and Plaintiff

PAGE 2
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PROOF OF SERVICE BY MAIL

1 am a citizen of the United States and a resident of Alameda County. Iam over the.age
of eighteen years and not a party to the action involved herein, My business address is
5626 Ocean View Drive, Oakland, CA 94618-1533.

On February 9, 2015, I served the within NOTICE OF FILING OF LEGAL ACTION on
the party listed below by placing a true copy thereof enclosed in a sealed envelope with
first class postage thereon fully prepaid, in a United States Postal Service mailbox at
Qakland, California, addressed

as follows:

Office of the Attorney General
1515 Clay Street, 20th Floor
P.0. Box 70550

Oakland, CA 94612-0550

I, Stuart M. Flashman, hereby declare under penalty of perjury under the laws of the State
of California that the foregoing is true and correct.

Executed at Oakland, California on February 9, 2015.

Stuart M. Flashman
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“TOWN OF ATHERTON, a Municipal
. Corporation; TRANSPORTATION SOLUTIONS

Ao B S B

S ENDORSED FILED

EO COUNTY
LAW OFFICES OF STUART M. FLAS{’;I)MAN SAN MAT
STUART M.FLASHMAN (SBN 14839 : .
Quland. CA 94815-1533 FEB 10 208
akland, CA 94618-1 it
TEL/FAX (S10) 652-5373 : Clerk of fhe Syperior O
e-muil: stu@stuflash.com ' By DEFWGLERK

Atiorneys for Petitioners Town of Atherton er al.
(Exempt from filing fees — Gov. Code §6103)

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN MATEO

No. CIV 533457  Filed 2/9/2015

DEFENSE AND'EDUCATION FUND,2a " |(Casé filed under CEQA

California nonprofit corporation, AND ‘

COMMUNITY COALITION ON HIGH-SPEED REQUEST TO PREPARE THE

RAIL, a California nonprofil corporation, ADMINISTRATIVE RECORD
y Petitioners [Public Resources Code § 21167.6]

PENINSULA CORRIDOR JOINT POWERS

BOARD, a public entity, and DOES 1-20, BYE AX

Respondents

To Respondent PENINSULA CORRIDOR JOINT POWERS BOARD:

PLEASE TAKE NOTICE that, pursuant to Public Resources Code §21167.6(a),
Petitioners hercin request preparation of the entire record of proceedings before Respondent
concerning the.approval of the Peninsula Corridor Electrification Project. Pursuant to Public
Resources Code §21167.6(b)(2), Petitioners elect to prepare the record of proceedings, or to
implement such other method for preparing the record as the parties may agree upon. Please
contact the undersigned to discuss the scope of the record and possible alternative methods for

preparing the record of proceedings,
DATE: February 9, 2015

. —
Stuart M. Flashman
Alttorney for Petitioners

PAGE |
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v NOTICE OF CAS%@%@%M%&NFERENCE

- . TY
o o ‘ ANCINEOCOUNTY ey 5gaayy . .
. . , . FEB"“"Q'ZU‘E ﬂCa,saNa: . ]
. . Giep of the Superior Court . JUNTT 06

Ruinseda Covvidor UY)WOT%%T‘ Date: S

Dept. —an Tuesday & Thursday

Dept. ‘Z @ & Friday

Youara hereby given nutice of your Casa Manzgement Conference, The dite, time and department have been written above.

1. Insccordance with applicable California Riles of the Court and local Rules 2.3{d}1-4 and-2.3(m), you-are hereby ordered

KD“ - + . -
) Serve all nared defendantsand file  proofs of servl:e on those defendants with the court within sa-d ays of filing
s the comp‘alnt {CRE 2017} : , . .
b) Serve a copy.of this notice, Case Management Statement and ADR Information Sheet en all named part!eg In-this
actlon, :

£) File and serve a completed Case Ma nagements‘atement at least 15days before the Case Management
" .canference [CRC 212(g}). Fallure td da so ray result in monetary sanctions. .

e d} Maetand confer, Inpersonor by te!ephone, to consider each of the Issuesidentified In CRC 212{f} no !ater than -

30-days before the date set for the Case Mansgement Conferepce,

z. Il you fall to follow the orders ahove, you are ordared to show rausa why you should not be sanctloned. The Cfrd er

to Show Cause hearing will be at the' same tlme as the Case Managemeant Conferance hearing. Sanctlons may

incdude monetary, evidentiary or Issue sanctions as well as strildng pleadings and/or dismissal,

3. Contlnuances of Case Management Canfarences are highly disfavored unless good cause Is shawn.
- 4, Partles may proceed toan appmprlate dispute resolution process {“ADR*) by filing a Stipuiation to ADR and Broposed
- Order {sae attached furm) If plalntiff files a Stipulatian to ADR and Proposed Order electing to praceed to judiclal
arbltration, the Case Manggement Conference will be taken off the court ealendar and the case will be refarred to the

Arbltration Administrator. If plaintiffs and défendants fi le a completad stipulation to another AUR process (e.g., -

mediation) 10~days prior to the first scheduled Case Managament Canfr—.’rance, the Case Management Conference will b

continued far g0-days to allgw parties time to ‘complete their ADR sessian. The court will notify partles of thelr new Case

Managem ept Conference date, .

‘s, 13 yéu have fllad s gafauit ora judgrient has been entered, your case Is not automat! cally taken off Cése Mansgement
Conference Calendar. If "Dees”, "Roes,” etc. are named In your complalnt, they must be dismissed In arder to close the
case. [Fany party ls In banlsuptey, the case s stayed onlv as ta that named parly.

6. You are further ordered to appearin person® {or through your attorney of record) atthe Case Management Conference
notlced above. You rmustbethoroughly familler with the case and fully authorizéd to proceede.. oo .. -
7.  The Case Management judge will lssue orders at the canclusion of the sar;ference that may Include: ™ ™"
. a) Referfing pnmes to voluntary ADR and setting an ADR completion date;

b}  Dismissing ar severing clalms or parties;: . .
c) Settinga trial date, . ' )
8. The Ca sa Management judge may be the trial judge in this case. o

Far further Infarmatlon regarding cese mansgament policlas and procedures, see the court’s wabsite at; www,s3nmateocourt. org .

TEl&'phﬂn!c oppeorunces ot cose manngemmtconferences are ovoilable by eentocting L'UU"Q&II UG -one Indepandentvendi ot leost flve busiress doi's pria
to the scheduled conference (see ottached CourtCalf in!arma:fon)




APPROPRIATE DISPUTE RESOLUTION INFORMATION SHEET
SUPERIOR COURT OF CALIFORNIA; SAN MATEQ COUNTY

in addtt;on to the count provided voluntary and mandatory setilement conferences this
court has established, in partnership with the commumty and Bar Association, the Multi-
Optson ADR Project. Recognizing that many civil disputes can be resolved without the
time and expense of traditional civil litigation, the San Mateo County Superior Court
encourages the parlies in civil cases to explore and pursue tne use of Appropriate
Dispute Resolution -

WHAT IS APPROPRIATE DISPUTE RESOLUTION?

Appropriate Dispute Resolution (ADR) is the general term applied to a wide variety of
dispute resolution processes which are alternatives to lawsuits. Types of ADR
processes include arbitration, mediation, neutral evaluation, mini-trials, seftiement
conferences, private judging, negotiation, and hybrids of these processes. All ADR
processes offer a partial or complete alternative to fraditional court litigation for resolving
. disputes.

WHAT ARE THE ADVANTAGES OF USING ADR?
ADR can have a number of advantages over traditional court litigation.

s ADR can save time. Even ina complex case, a dispute can be resolved through
ADR in a matter of months or weeks, while a lawsuit can take years.

* ADR can save money. By producing earlier settlements, ADR can save parties and
courts money that might octherwise be spent on lmgatren -costs {attorney's fees and
court expenses). ,

s .ADR provides more partucnpatzon Paﬁfes have more opportumty wuth ADR to
express their own interests and concerns, while httgatten focuses exclusrve!y on the
partnes legal rights and responsibilities. .

. ADH provides more control and flexibility. Parties can choose the ADR process -
most appropriate for their particular situation and that will best serve ihenr particular
needs.

 ADR can reduce stress and prewde greater saﬂsfacnon‘ ADR encourages
cooperation and communicationswhile discouraging the adversarial atmosphere
found in litigation. Surveys of disputants who have gone throtigh ADR have found
that satisfaction with ADR is generally high, especially among those with extensive
ADR experience.

Arbitration, Mediation, and Neutral Evaluation

Although there ‘are many different types of ADR processes the forms most commonly
used to resolve disputes in California State courts are Arbitration, Mediation and Neutral
Evaluation. The Multl-Option ADR Project a partnership of the Court, Bar and
Community offers pre-screened panelists with specialized expenence and ftraining in
each of these areas.

Arbitration: An arbitrator hears evidence presented by the parties, makes legal rulings,
determines facts and makes an arbitration award. Arbitration awards may be entered as

Form ADR-CV-8 "Court ADR Information Sheet ADR-CV-8" {Rev. Feb. 2014]




judgments in accordance with the agreement of the parties or, where there is no
agreement, in accordance with California stalutes. Arbitrations can be binding or non-
binding, as agreed by the parties in writing.

Mediation: Mediation is a voluntary, informal, confidential process in which the
mediator, a neutral third parly, facilitates setllement negotiations. The mediator
improves communication by and among the parties, helps parties clarify facts, identify
legal issues, explore options and arrive at a mutually acceptable resolution of the
dispute.

Neutral Evaluation: Involves presentations to a neutral third party with subject matter
expertise who may render an opinion about the case the strengths and weaknesses of
the positions, the potential verdict regarding liability, and a possible range for damages.

CIVIL ADR PROCEDURES FOR THE SAN MATEO COUNTY SUPERIOR COURT

* Upon filing a Complaint, the Plaintiff will receive this information sheet from the
Superior Court Clerk. Plaintilf is expected to include this information sheet when
he or she serves the Complaint on the Defendant.

+ Al parties to the dispute may voluntarily agree to take the matter 1o an ADR
process. A stipulation is provided here. Parlies chose and contact their own ADR
provider. A Panelist List is available online,

e |f the parties have not agreed to use an ADR process, an initial Case
Management Conference ("CMC") will be scheduled within 120 days of the filing
of the Complaint. An original and copy of the Case Management Conference
Statement must be completed and provided to the court clerk no later than
15 days prior to the scheduled conference. The San Mateo County Superior
Court Case Management Judges will strongly encourage all parties and their
counsel to consider and utilize ADR procedures and/or 1o meet with the ADR
director and staff where appropriate.

« |{f the parties voluntarily agree to ADR, the parties will be required 1o sign and file
a Stipulation and Order to ADR.

* A timely filing of a stipulation (at least 10 days prior to the CMC) will cause a
notice to vacate the CMC. ADR stipulated cases (other than judicial arbitration)
will be continued for further ADR/Case Management status review in 90 days. If
the case is resolved through ADR, the status review date may be vacated if the
court receives a dismissal or judgment. The court may upon review of case
information suggest to parties an ADR referral to discuss matters related to case
management, discovery and ADR.

» Any ADR Services shall be paid for by the parties pursuant to a separate ADR
fee agreement. The ADR Director may screen appropriate cases for financial aid
where a party is indigent.

» Local Court Rules reguire your cooperation in evaluating the ADR Project and
will expect a brief evaluation form to be completed and submitted within 10 days
of completion of the process.

You can find ADR forms on the ADR webpage: www.sanmateocourt.ora/adr. For more
information contact the Multi-Option ADR Project at (650) 261-5075 or 261-5076,

Form ADR-CV-8 “Coun ADR Information Sheet ADR-CV-8" [Hev, Feb. 2014]
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EXHIBIT 5




Attached is an excerpt of the full Environmental Impact Report.

“The complete Final Environmental Impact Report can be found at:

http://www.caltrain.com/projectsplans/CaltrainModernization/Modernization/PeninsulaCorridor
ElectrificationProject/PCEP FEIR 2014.html




Peninsula Corridor Joint Powers Board Introduction
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Peninsula Corridor Joint Powers Board Introduction

1.5.2 Purpose of this EIR

The purpose of the EIR is to provide the information necessary for the JPB to make an informed
decision about the Proposed Project, and to supply the information necessary to support related
permit applications and review processes.

This Draft EIR has been prepared in compliance with CEQA to achieve the foliowing goals.

o Identify potential direct, indirect, and cumulative environmental impacts associated with the
Proposed Project.

o Describe feasible mitigation measures intended to avoid or reduce potentially significant
impacts to a less-than-significant level. ‘

s Disclose the environmental analysis, including the potential project impacts and proposed
mitigation measures, for public and agency review and comment.

e Discuss potential aiternatives to the Proposed Project that meet the purpose and need, are
feasible, and would avoid or reduce identified significant project impacts.

One of the purposes of CEQA is to establish opportunities for the public and relevant agencies to
review and comment on projects that might affect the environment. Scoping activities are discussed
below. The JPB will provide a public review period for this Draft EIR of 60 days from release of the
Draft EIR for comment. The JPB will also conduct public meetings to receive comment during the
comment period. Once the public review period is complete, the JPB will prepare a Final EIR that
includes all the comments received on the Draft EIR, responses to all comments, and any necessary
revisions to the Draft EIR. CEQA requires the JPB decision-making body, the Board, to review and
consider the information i the EIR before making a decision on the Proposed Project.

1.5.3 Scope and Content of the EIR

Scoping refers to the process used to assist the lead agency (for the Proposed Project, the JPB] in
determining the focus and content of an EIR. Scoping solicits input on the potential topics to be
addressed in an EIR, the range of project alternatives, and possible mitigation measures. Scoping is
also helpful in establishing methods of assessment and in selecting the environmental effects to be
considered in detail.

1.5.3.1 Notice of Preparation and Scoping Meeting

The scoping process for this EIR was formally initiated on January 31, 2013, when the JPB submitted
the Notice of Preparation (NOP) to the California State Clearinghouse for distribution to state
agencies and to the San Francisco, San Mateo, and Santa Clara County Clerks for public posting.

The purpose of the NOP is to solicit participation from relevant agencies and from the publicin
determining the scope of an EIR. The scoping period ended on March 18, 2013.

Public scoping meetings were held on Febi’uary 27,2013 at the Caltrain Office, February 28, 2013, at
Palo Alto City Hall, March 5, 2013 at VTA Headquarters, and March 7, 2013 at San Francisco City Hall
to provide an opportunity for attendees to comment on environmental issues of concern.

Peninsula Corridor Electrification Project EIR 1-15 Decernber 2014
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RESOLUTION NO. 2015 -04

BOARD OF DIRECTORS, PENINSULA CORRIDOR JOINT POWERS BOARD

STATE OF CALIFORNIA

ko

ADOPTING CEQA FINDINGS OF FACT, STATEMENT OF OVERRIDING CONSIDERATIONS AND

MITIGATION MONITORING AND REPORTING PLAN AND APPROVAL OF

THE PENINSULA CORRIDOR ELECTRIFICATION PROJECT

WHEREAS, pursuant to Resolution No, 2015-03 the Peninsula Corridor Joint Powers

Board [JPB) has certified, in conformance with the California Environmental Quality Act

{CEQA), the Final Environmental Impact Report (FEIR) for the Peninsula Corridor

Electrification Project (Project) and hereby incorporates by reference the defined terms

and statements contained in that Resolution.

NOW THEREFORE BE IT RESOLVED, that the Board of Directors of the Peninsula

Corridor Joint Powers Board hereby takes the following actions:

1.

The JPB Board has reviewed and considered the information contained in
the FEIR and in the CEQA Findings of Fact attached hereto as Exhibit “A"
and supporting documentation. The JPB determines that the CEQA
Findings of Fact document identifies the significant environmental impacts
and mitigation measures associated with the Project. The JPB further finds
that the CEQA Findings of Fact have been completed in compliance with
CEQA and the State CEQA Guidelines. The JPB hereby approves and
adopts the CEQA Findings of Fact attached hereto as Exhibit "A."

The JPB hereby finds that the Statement of Overriding Considerations was
completed in accordance with Public Resources Code section 21081 and
State CEQA Guidelines Section 15093, subdivision (a}, which state that
CEQA requires the decision-making agency fo balance, as applicable,
the economic, legal, social, technological, or other benefits of a
proposed project against its unavoidable environmental risks when
determining whether to approve the project. The Statement of Overriding
Considerations is included in the Findings of Fact attached hereto as
Exhibit "A" and sets forth significant environmental effects that are found
to be unavoidable but are acceptable due to the overriding
considerations and benefits expected to result from implementing the
Project. The JPB hereby approves and adopts the Statement of Overriding
Considerations included in the Findings of Fact attached hereto as Exhibit
HA'H

Page 1of2
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3. Pursuant to Public Resources Code section 21081.6, and State CEQA
Guidelines Section 15091, subdivision (d), the JPB hereby adopts the
Mitigation Monitoring and Reporting Program attached hereto as Exhibit
“B,"” which ensures that required mitigation is implemented for the Project.

4, Based on and in consideration of all of the foregoing, the JPB hereby
approves the Project as described in more detail in the FEIR (incorporated
herein), along with the project design features which have been
incorporated into the project and the mitigation measures described in
the Findings of Fact attached hereto as Exhibit A and reflected in the
Mitigation Monitoring and Reporting Program {MMRP)} attached hereto as |
Exhibit B, and which MMRP shall be a condition of the approved project.

5. By making the findings and taking the actions in this resolution, the Board
does not waive its rights regarding application of the Interstate
Commerce Commission Termination Act of 1995 (ICCTA) {for the reasons
explained in Resolution No. 2015- 3}, including the defense that ICCTA
and the Surface Transportation Board's jurisdiction preempt CEQA's
application to the Project, Regardless of potential jurisdictional pre-
emption of CEQA's application to the Project, the mitigation measures
included in the MMRP shall be a condition of the approved project.

6. The Board hereby directs staff to file a CEQA Notice of Determination with
the State Clearinghouse and appropriate County Clerks and to take any
other necessary steps to obtain all additional permits, approvals and rights
that would allow construction and operation of the Project.

Regularly passed and adopted this 8" day of January, 2015 by the following

vote:

AYES: CISNEROS, GEE, GUILBAULT, NOLAN

: WOODWARD, YEAGER, TISSIER
NOES: NONE
ABSENT: COHEN, KALRA
hcnr enmsulo Comdor Joint Powers Boord
(‘w..'\ ATTEST:g W

JBB Secretary
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RESOLUTION NO. 2015 - 03

BOARD OF DIRECTORS, PENINSULA CORRIDOR JOINT POWERS BOARD
STATE OF CALIFORNIA ’

Wik

CERTIFYING THE FINAL ENVIRONMENTAL IMPACT REPORT
FOR THE PENINSULA CORRIDOR ELECTRIFICATION PROJECT

WHEREAS, in 2009, the Peninsula Coridor Joint Powers Board (JPB) completed a
Final Environmental Assessment/Environmental Impact Report (EA/EIR] for the Peninsula
Corridor Electrification Project (Project); and |

WHEREAS, based upon that document, the Federal Transit Administration issued @
Finding of No Significant Impact {FONSI), which completed the federal environmental
review for the Project in accordance with the National Environmental Policy Act (NEPA);
and

WHEREAS, the JPB deferred finalizing the 2009 EA/EIR under the California
Environmental Quality Act {CEQA), in part due to concerns regarding the proper
consideration of the impacts of the California High Speed Rail Project, which had
proposed to construct high speed rail facilities on the JPB’s right of way; ond

WHEREAS, the JPB has since entered into an agreement with the California High
Speed Rail Authority (Authority), dated May 1, 2013, which clarifies the roles of the JPB
as the lead agency for the Project, with the Authority continuing to serve as the lead
agency for the statewide high speed rail project; and

WHEREAS, the JPB has prepared, in conformance with CEQA, a new
Environmental Impact Report (EIR) for the Project; and

WHEREAS, the Project analyzed in the EIR consists of converting Calirain from

diesel-hauled to electrically-powered trains for service between the 4 and King Sireet
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Station in San Francisco and ‘fhe; Tamien Station in San Jose, with the future impacts of
the Authority's project being treated as cumulative impacts; and

WHEREAS, a Noftice of Preparation for the Peninsula Corridor Electrification
Project EIR was issued on January 31, 2013; and

WHEREAS, the Draft EIR was released on February 28, 2104 for a 60-day public
review and comment period; and

WHEREAS, the JPB received comments from interested individuals, organizations
and agencies on the Draft EIR, both in writing and at four duly-noticed public meetings:
and

WHEREAS, responses o comments on the Draft EIR, as well as the revised EIR were
prepared and released to the public on December 4, 2014 and minor errata to the EIR
were prepared prior to January 8, 2014; and

WHEREAS, the Draft EIR, as revised, together with the responses to comments,
and the errata, constitute the Final EIR on the Project; and

WHEREAS, the JPB has reviewed and considered the Final EIR for the Project and
desires to cerlify the FEIR for the Project in conformance with CEQA law and Guidelines;
and

WHEREAS, the JPB is a federally regulated rail carrier, subject to the jurisdiction of
the Surface Transportation Board {STB) of the U.S. Depariment of Transporfation; and

WHERAS, the STB's jurisdiction derives from the provisions of the Interstate
Commerce Commission Termination Act of 1995 (ICCTA). Under Section 10501{b) of
that Act, the STB's jurisdiction is exclusive for all fransportation by rail carriers, including
the facilities and structures that are an integral part of that fransportation. Section

10501(b) also expressly states that “the remedies provided under this part with respect
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to regulation of rail transportation are exclusive and preempt the remedies provided

under Federal and State law." The scope of that preemption as relates to CEQA and

passenger rail projects in California is currently under court review. The JPB makes this

certification without waiving the JPB's rights regarding the application of the ICCTA,

including the defense that ICCTA and the STB's jurisdiction preempt CEQA's application

to the Project and the JPB's decision(s) regarding it.

NOW THEREFORE BE IT RESOLVED, that the Board of Directors of the Peninsula

Corridor Joint Powers Board hereby certifies the Final Environmental Impact Report for

the Peninsula Corridor Electrification Project (hereinafter "Project”) based upon the

following findings:

1.

To the extent itis applicable to the Project, the Peninsula Corridor-Joint
Powers Board has complied with the requirements of the California
Environmental Quality Act {Cal. Pub. Res. Code Sections 21000 et seq.,
hereinafter "CEQA") and the State CEQA Guidelines (Cal. Admin. Code
Title 14, Sections 15000 et. seq., (hereinafter "CEQA Guidelines").

Four duly-noticed public meetings were held on said Draft EIR in March
and April, 2014, at which time opporiunity for public comment was given,
and public comment was received on the DEIR. The period for '
acceptance of written comments ended on April 29, 2014.

The JPB prepared responses to comments on environmental issues
received at the public meetings and in writing during the 60-day public
review period for the DEIR, prepared revisions to the text of the DEIR in
response 1o comments received or based on additional information, and
corrected errors in the DEIR. This material was presented in a Final EIR
document, published on December 4, 2014, which was distributed to the
Board and to dll parties who commented on the DEIR, and was made
available to others upon request at the JPB's offices. Minor errata to the
EIR were prepared prior to January 8, 2014 and were dlso reviewed by the
JPB.

The Final Environmental impact Report, has been prepared by the JPB, as
the lead agency, and consists of the DEIR, any comments received during
the review process, any additional information that became available,
and the responses to comments, all as required by law.
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5. Project environmental files have been made available for review by the
Board and the public. These files are available for public review at the
Cditrain Headquarters in San Carlos, at 1250 San Carlos Avenue, and are
part of the record before the Board.

6. At its meeting of January 8, 2015, the Board has reviewed and considered
the Final EIR and hereby finds that the contents of said report and the
procedures through which the Final EIR was prepared, publicized and
reviewed are consistent with the provisions of CEQA and the CEQA
Guidelines.

7. The Board has reviewed and considered the contents of the FEIR and
hereby does find that the Final EIR reflects the independent judgment and
analysis of the Peninsula Corridor Joint Powers Board, is adequate,
accurate and objective, and that the Final EIR documents contain no
significant new information to the DEIR that would require recirculation
under CEQA Guideline Section 15088.5, and hereby does certify the
completion of said Final Environmental Impact Report in compliance with
CEQA and the CEQA Guidelines.

8. By this certification action, the Board does nat waive the JPB's rights to the

application of the ICCTA and does not waive any available defenses
associated with the ICCTA and STB's jurisdiction, as discussed above.

. Regularly passed and adopted this 8" day of January, 2015 by the following

vote:
AYES: CISNEROS, GEE, GUILBAULT, NOLAN
) WOODWARD, YEAGER, TISSIER
NOES: NONE
ABSENT; COHEN, KALRA

(Wi Sy 2

/ Peninsula Corridor Joint Powers Board

JPB Secretary

Vol Vasho,
O
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EXHIBIT 7




Town of Atherton

91 Ashfield Road * Atherton, California 94027
{650} 752-0500 * Fax (650) 688-6528
www,ci.atherton.ca.us

January 21, 2015

Caltrain

Atin: Stacy Cocke )
1250 San Carlos Avenue
San Carlos, CA 94070

Subject: Peninsula Corridor Electrification Project — Response to Comment on Draft
Enwronmental Impact Report

Dear Ms. Cocke:

The Town of Atherton reviewed the Response to Comments on the Draft Environmental Impact
Report for the Peninsula Corridor Electrification Project. The Town continues to have concerns
related to noise, project timing, tree removal and pruning, locations of wires and poles and the
Atherton station and gate mechanisms,

Quad Gates at Watkins

The Town requests Caltrain formally commit to being a fiscal partner to the installation of quad
gates at the Watkins Avenue intersection. The Town believes that in the absence of a grade
separation along the entirety of the Atherton corridor, quad gates represents the best safety
mitigation measure for the continuing increase in rail traffic along the corridor.

Electrification to High Speed Rail

The Town strongly disagrees that the electrification project is separate from the High Speed Rail
project and remains concerned with the legality of moving forward with the electrification
project without fully evaluating the environmental impacts associated with the high speed rail
project. The Town recognizes that certification of the EIR is a big step in Caltrain’s
electrification project but believes that it puts high speed rail one step closer to reality in
Atherton, The impacts of high speed rail in Atherton will be significant and the Town will
continue to oppose the project. \

Wires and Trees

The Town continues to have concerns with the aesthetic impact of the catenary wires and the
OCS poles as a part of the electrification project. As discussed in Caltrain’s Master Response 6 —
Visual Aesthetics (Including Tree Removal), OCS center pole alignment would minimize tree




Letter to Caltrain Regarding Certification of Electrification EIR

January 21, 2015 - -
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pruning and removal. The EIR identified Mitigation Measure BIO-5; to complete an evaluation

of alignment and pole design options. The Town requests Caltrain commit_to_implement the
center pole alignment along the corridor within the Atherton town limits to reduce the significant
impact of tree removal and tree pruning and relating aesthetic impact. The Town requests that
Caltrain meet formally with staff to address these concerns moving forward,

Alternative Analysis

The Town continues to have concerns with the lack of analysis contained within the Alternatives
section of the EIR. Modern diesel options were not studied adequately.

Minimuimn Service Level

The EIR mentions restoring service to the Atherton train station with the implementation of
electrification. We understand this service level to include-one stop in the morning-and one stop
in the evening. The minimum service level offered by Caltrain is completely inadequate. The
Town would like to continue conversations with Caltrain on how service to Atherton can be
expanded in a meaningful way.

Atherton Station

The Town requests Caltrain’s careful consideration of the Atherton Station. In an effort to
facilitate that careful consideration, the Town requests that Caltrain work closely with the Town
during the Civic Center Project design to ensure that the anticipated needs of the Station arc
feasible in the design. If the anticipated needs are not achievable, the Town requests that Caltrain
work closely with the Town to evaluate the pros and cons of reopening the Atherton Station
before such action is taken. -

In summary, the Town continues to have concerns with the electrification project and its impact
on Atherton residents relating to construction, noise, tree removal and aesthetics. The City
Council requests close coordination and continuous dialog between Caltrain staff and Town staff
during project design and construction to address potential issues and reduce impacts to the
maximum extent feasible.

Thank you for your consideration of our comments.




Town of Atherton

January 26, 2015

Marian Lee

Executive Officer Caltrain Modernization Program
1250 San Carlos Avenue

San Carlos, CA 94070

Subjcet: Peninsula Corridor Electrification Project — Request to Extend the Time
Period to File a CEQA Challenge on the Final Environmental Impact Report

Dear Ms. Lee,

At the January 21, 2015 meeting of the Atherton City Council, we discussed the TFinal
Environmental Impact Report (FEIR) for the Peninsula Corridor Electrification Project certified
by the Peninsula Corridor Joint Powers Board on January 8, 2015. The Town of Atherton still
has significant concerns and would like the opportunity to explore solutions which avoids
potential litigation. However, the current 30 day statutc of limitations to file a CEQA challenge
does not provide adequate time to engage meaningful and thoughtful negotiations.

Accordingly, the Town of Atherton respectfully requests a tolling agreement extending the
statute of limitations for an additional 30 days. We believe this provides a more reasonable
period of time to thoroughly review the tremendous volume of written comments and Caltrain
responses contained in the FEIR. Tt also provides the Town additional time necessary to
critically assess and determine the legitimacy and viability of potential legal claims we may have
against the project FEIR. The additional time will provide great public benefit if it helps avoid
unnecessary legal costs for both the Town of Atherton and Peninsula Corridor JPB resulting
from a legal challenge to the Peninsula Corridor Electrification Project EIR.

Thank you for your consideration of this important request.

Mayor Rick De
Town of Ather

Ce:  Menlo Park City Council
Palo Alto City Council
Atherton City Council

91 Ashfield Road * Atherton, California 94027
{650) 752-0500 « Fax {650} 688-6528
www.ciatherton.ca.us
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