
CHARLES H. MONTANGE 
ATTORNEY AT LAW 

426 NW 1 62ND STREET 

SEATTLE, WASH INGTON 98177 

(206) 546-1 936 

FAX: (206) 546-3739 

For Filing: 19 June 2017 

Ms. Cynthia T. Brown, Chief 
Section of Administration 
Office of Proceedings 
Surface Transportation Board 
395 E Street, S.W. 
Washington, D.C. 20024 

Dear Ms. Brown: 

Re: Consolidated Rail Corp. - Ab. Ex. -­
in Hudson County, NJ, 
AB 167 (Sub-no. 1189X) 
And related cases AB 55-686X and 
AB 290-306X 

Enclosed fore-filing on behalf of City of Jersey City, 
Rails to Trails Conservancy, and Pennsylvania Railroad Harsimus 
Stem Embankment Preservation Coalition ("City et al") please 
find a Reply in Opposition to Mr. Riffin's "Petition to 
Reconsider/Reopen." 

Similarly, enclosed fore-filing please find City et al's 
"Reply in Opposition to Riffin's 'Motion to Stay.'" 

Thank you for your assistance in this matter. a:~~ itted, 
Charles H. Montange 
Counsel for City et al. 

Encls. (1) Reply to Pet. Recon. (16 pp) 
(2) Reply to "Motion to Stay" (29 pp) 

cc. Service list (w/encls.) 

       
 
         243800 
         243801 
         243802 
 
        ENTERED 
Office  of  Proceedings 
    June 19, 2017 
          Part of  
    Public Record 



Before the Surface Transportation Board 

Conrail -- Abandonment 

--in Hudson County, NJ. 

CSX Transp. - Discon. of 
Service - same 

Norfolk Southern -

AB 167 (Sub-no. 1189X) 

and 

AB 55 (Sub-no. 686X ) 

and 

Discon. of Service - same) AB 290 (Sub-no. 306X) 

City of Jersey City, et al's Reply 
In Opposition to 

Riffin's 
"Motion to Stay" 

City of Jersey City, Pennsylvan ia Railroad Harsimus Stem 

Embankment Preservation Coalition, and Rails to Trails 

Conservancy ("City et al") reply in opposition to Mr. Riffin's 

("Riffin's") May 30, 2017 "Motion to Stay" as follows: 

I. Applicable Standards 

In Beaufort Railroad Company - Modified Rail Certificate, 

F.D. 34943, served July 29, 2009, this Board stated that "[t]he 

factors to be considered in addressing a petition for stay are: 

(1) whether there is a strong likelihood that petitioners will 

prevail on the meri t s of any chal l enge to the action sought to 

be stayed; (2) whether petit i oners would be irreparably harmed 

in the absence of a stay; (3) whether issuance of a stay would 

substantially harm other interested parties; and (4) whether 
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issuance of a stay would be in the public interest. Hilton v. 

Braunskill, 481 U.S. 770, 776 (1987); Washington Metro. Area 

Transit Comm'n v. Holiday Tours, Inc., 559 F.2d 84 1, 843 (D.C. 

Cir. 1977); Virginia Petroleum Jobbers Ass'n v. Fed. Power 

Comm'n, 259 F.2d 921, 925 (D.C. Cir. 1958) (Virginia Petroleum 

Jobbers Ass'n). On a motion for stay, 'it is the movant's 

obligat ion to justify the ... exercise of such an extraordinary 

remedy.' Cuomo v. United States Nuclear Regulatory Comm'n, 

772 F.2d 972, 978 (D.C. Cir. 1985). Parties seeking a stay 

carry the burden of persuasion on all of the elements required 

for such extraordinary relief. See generally Canal Auth. of 

Fla. v. Callaway, 489 F.2d 567, 573 (5th Cir. 1974) ." 

Riffin utterly fails to carry his burden of persuasion on 

any of these factors. 

The first problem with Riffin's stay request is that it is 

confusing. He seems to suggest a stay so he will not have to 

file a petition for judicial review of the April 28 decision. 

This hardly makes sense. He also seems to suggest that he 

envisions a stay as allowing him to cont inue to participate as a 

party in the proceeding. But that is tantamount to reversing 

all the orders from he is appealing that exclude him from the 

proceeding. He does not justify such relief in his petition for 

rehearing, let alone the stay motion. We conclude that he may 

be seeking a stay pending all additional proceedings, including 
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in federal court. He has previously sought similar relief, and 

it has been consistently denied. 

Mr. Riffin first moved for a stay of his exclusion in a 

motion to ALJ Dring on October 25. ALJ Dring denied this motion 

in a Decision served October 26, 2016. ALJ Dring noted that STB 

follows the standard federal practice requiring parties seeking 

a stay to show ( 1) a likelihood of success on the merits, ( 2) 

irreparable harm if the stay is not granted, (3) no substantial 

harm to other parties, and (4) that the public interest supports 

granting the stay. ALJ Dring stated that Riffin "does not 

purport to make any of these showings" and instead that Riffin 

represented he sought delay only to assemble evidence that would 

not address Judge Dring's multiple grounds to dismiss him from 

the proceeding in the first place. Judge Dring's reasoning 

applies to Riffin's current motion as well. 

Riffin sought another stay in his "Petition(s) for Other 

Relief" at pp. 12-25, filed in AB 167-1189X on October 31, 2016. 

In the Board's Decision served January 26, 2017, the Board not 

only failed to enter a stay, but stated that "[a]n interlocutory 

appeal under [section] 1115.1 and [section 1115.9] does not stay 

the effect of the FERC ALJ's October 2016 Decision pending a 

Board ruling on the appeal." Decision at p. 3. The Board 

indicated that "at this point, Riffin is restricted to filings 

addressing his appeal only .... " Decision at p. 4. Riffin' s 
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current motion to stay no more addresses his appeal than did the 

motion for stay the Board denied in the decision served January 

26. 

Next, Riffin sought a stay in his January 31 administrative 

"Appeal," at pp. 37-38. The Board stated that since the Riffin 

appeal was denied, it was denying Riffin's stay request as moot. 

Obviously Riffin had failed to show any likelihood of success on 

the merits. 

Riffin has now filed yet a fourth stay request, evidently 

seeking a stay pending this Board's consideration of his May 30 

Petition for Reconsider or Reopen, or possibly for judicial 

review (the motion is unclear). But Riffin predicates his 

argument about likelihood of success on his argument that STB 

lacks jurisdiction. This argument does not go to the merits of 

the ALJ's decision, and is thus predicated on matters outside 

the scope of what Riffin may argue under this Board's decisions 

served January 26 and April 28, 2017. 

In all events, Riffin fails to meet any of the standards 

for a stay. To reiterate, in order to obtain a stay, Riffin 

must show (1) likelihood of success on the merits, (2) 

irreparable harm in the absence of a stay, (3) no substantial 

harm to other parties, and (4) public interest in a stay. He 

utterly fails. 

II. Argument 
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1. Riffin's merits argument is spurious. 

Riffin rests his entire merits claim on the assertion in 

his May 30 "petition to reconsider/reopen" that this Board lacks 

jurisdiction to require him to comply with the Board's discovery 

procedures. Motion to Stay at p. 1, para 2.1 But City et al 

demonstrate in their Reply to Riffin's May 30 "petition to 

reconsider/reopen" (copy attached as Exhibit A and incorporated 

herein) that his May 30 "petition" is another jurisdictional 

attack rather than an argument on the merits of the ALJ's order 

and thus is barred; that in any event Riffin's jurisdictional 

argument was effectively waived and cannot now be grounds for a 

finding of material error; and that in any event the argument is 

frivolous and devoid of merit. For the reasons stated in 

Exhibit A, Riffin fails to discharge his burden of showing 

likelihood of success on the merits. 

2. Riffin's irreparable injury argument is spurious. 

Riffin asserts that he will suffer "irreparable harm," 

evidently because (a) if he pays attorney's fees to the City, he 

cannot get them back by filing a complaint should he prevail "on 

his appeal," and (b) "[n]o amount of money would compensate 

Riffin for barring Riffin from participating in the 1189X 

proceeding." Riffin Motion at p. 2, paras 4A and 4B. 

1 Since this is Riffin's only argument for a stay, he must be 
deemed to have waived all other arguments. 
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Both these arguments are without merit. Attorney's fees are 

not grounds on which irreparable injury can be predicated. 

Irreparable injury is an injury that cannot be adequately 

measured or compensated by money. Black's Law Dictionary 780 

(7th ed. 1999). Riffin's payment of attorney's fees, in the 

unlikely event it were determined erroneous, could be measured 

and compensated by money. It thus can never be irreparable, 

regardless of the steps Riffin as claimant may need to undertake 

in the extremely unlikely event he were so entitled. 

As to Riffin's argument about being denied participatory 

rights, Riffin's own contentions be l ie him. He claims that he 

will file a petition for judicial review unless this Board stays 

the order barring him from the proceeding. He says that if he 

prevails in his petition for review, then all decisions of the 

Board will be vacated. Riffin Motion at p. 2, para 5B. 

Assuming arguendo that Riffin is correct, he by his own 

admission will suffer no harm, let alone irreparable harm, in 

the absence of a stay. Moreover, Riffin appears to argue that 

upon his filing of a petition for review, the Board is divested 

of jurisdiction. Id. Assuming arguendo this is the case, then 

again Riffin by his own argument will suffer no harm from the 

absence of a stay, for there would be no further proceedings 

before the Board until the court of appeals restores the Board's 
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jurisdiction. In short, Riffin by his own arguments admits that 

there is no possibility that he will sustain any harm. 

In any event, Riffin cannot sustain any harm to 

participatory rights unless he shows that he will prevail on the 

merits of his putative effort to file an "offer of financial 

assistance" ("OFA"). But Riffin fails to show how he could 

possibly prevail on his OFA effort. 2 Finally, Riffin waived any 

further due process rights to file an OFA when he violated ALJ 

Dring's discovery order. 

This Board has given Riffin ample opportunity to be heard 

on discovery issues, even to the point of creating an appellate 

oppor tunity for him not provided in the Board's abandonment 

procedures. This Board has found that Riffin continued to 

abuse the discovery process in the face of an express warning of 

sanctions in the event of non-compliance with a discovery order. 

In addition, this Board found that Riffin's conduct was part of 

a pattern of misconduct for which he has been warned in numerous 

2 In other pleadings and/or in statements by witnesses filed with 
this Board, Riffin has indicated that he will attempt to force 
Consolidated Rail Corporation to pick Riffin's OFA on pain of 
being sued by the LLCs for breach of contract, and that he has 
an understanding with the LLCs under which he be compensated by 
the LLCs for this service to them. This constitutes an unlawful 
suborning of the OFA remedy to be a "fall-back position" 
(Riffin's term) for the developer who unlawfully purported to 
purchase the Harsimus Branch prior to abandonment authority 
being sought or granted. Riffin's purported OFA for this and 
other reasons is itself contrary to law. 
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other proceedings. STB does not exist as some kind of 

playground in which Riffin may indefinitely exhibit his penchant 

for abusive motion practice, repetitive pleadings, and other 

sanctionable conduct with impunity. Riffin has had ample due 

process in the circumstances. Giving him free rein to continue 

to abuse the process is prejudicial to the due process rights of 

other parties as well as the interests of justice and the need 

for orderly administrative proceedings. See 4 9 U.S.C. 10101(15 ) 

(ICCTA is supposed to encourage "expeditious handling and 

resolution of all proceedings required or permitted"). 

3. Harm to others. 

Riffin claims that a stay of the April 28 Board decision 

will not "prejudice any parties." Motion to Stay at p. 1 para 

3. To the contrary, this Board has already found that "the City 

was plainly prejudiced by Riffin's continuing delays and 

refusals to comply with discovery requests and discovery orders 

and the cost of having to pursue compliance." Decision in AB 

167-1189X, served April 28, 2017, slip op . at 11 n. 1. City et 

al will be plainly prejudiced by a continuation of Riffin's 

misconduct in the event a stay is granted. Accord, 49 U.S.C. 

10101 (15). 

4. Public interest. 

Riffin's public interest argument appears to be that 

failure to grant a stay will result in his petitioning for 
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judicial review. He advises the Board that (a) unless a stay is 

granted, the Board must promptly decide his petition to 

reconsider/reopen or he will be forced to file a petition for 

judicial review; (b) if he files a petition for judicial review, 

he will argue that the Board is di vested of jurisdiction; (c) in 

any event that STB will have to "re-do" everything should he 

ultimately prevail, in which case there "could be a colossal 

waste of the STB's limited resources." Motion to Stay at 2 para 

5A & 5B. 3 Riffin says that if the Board grants a stay, he can 

"delay" filing a petition for review and hints that no petition 

for review may be necessary, presumably because he will then be 

permitted to continue to parti c ipate in (and disrupt) the 

abandonment proceeding. 

In short, Riffin argues t hat he must be allowed to continue 

to disrupt the abandonment proceeding with his antics because he 

will otherwise attempt to disrupt the proceeding by going to 

court . Riffin seems to be arguing that he will damage the 

public interest in orderly proceedings if his request for a stay 

pending further review is not granted. But granting a stay 

pending further review would itself disrupt proceedings. The 

only way to avoid further disruption is to be steadfast in 

upholding sanctions against Riffin. 

3 Our reiteration of Riffin's contentions does not mean we 
agree with them individually or in total. 
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If Riffin is allowed back into the proceeding through a 

"stay " on his expulsion, then the Board must reopen the 

discovery issues, and devise some other means to compel Riffin 

to make a full and complete response t o discovery requests from 

the City. The discovery would also need to be extended due to 

additional connections between the Hyman interests and Riffin. 

See, e.g., Exhibit A at p. 7 n.5. Because of evidence that 

Riffin continues to work with the LLCs and Mr. Hyman continues 

to speak with apparent authority for the LLCs (see id. ) , 

discovery against the Hyman interests would also need to be 

reopened and extended. How the Board will enforce discovery 

orders without sanctions is not exp l ained by Riffin. 

Congress states that the public interest is in expeditious 

handling and resolution of proceedings. 49 u.s.c. 10101(15). 

That is best accomplished by removal of Mr. Riffin from this 

proceeding without any further delays or stays. 4 

Finally, Riffin mischaracterizes t he public interest. The 

public interest in this proceeding is to conserve intact the 

last remaining underutilized transportation corridor into 

4 City et al (and Conrail) opposed the Board's acceptance of 
Riffin's late-filed notice of intent to OFA as unprecedented in 
the first place. City et al has reserved its right to contest 
that OFA upon the first appealable order allowing such a 
contest, unless Riffin's dismissal herein moots that issue. In 
short, City et al reserve all rights to contest the legitimacy 
of Riffin as a party in the first place. 
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downtown Jersey City (namely, the Harsimus Branch) for continued 

transportation (including rail), trail (including East Coast 

Greenway, park (including greenspace), and allied historic 

preservation (the Branch contains a City Historic Landmark, 

namely the six- block long Embankment). Riffin has announced he 

is working with and/or seeks to work with the Hyman interests, 

who seek to demolish the historic Embankment, and to replace the 

Branch with townhouses and/or skyscrapers, in controversion of 

the public interest. In such circumstances, Riffin's proposed 

stay subverts the underlying public interest. 

III. Attorney's fees. 

For the reasons stated in Exhibit A, pp. 8-9, attorneys 

fees and costs should be awarded to City et al to relieve the 

burden of responding to this, Riffin's fourth, stay request. 

IV. Conclusion 

Riffin's Motion for stay is predicated upon a Petition to 

Reopen/Reconsider on grounds of material error. But Riffin 

fails to show any likelihood of prevailing on that issue. 

Likewise, although he claims he will sustain irreparable injury, 

his arguments show the opposite. He fails to address harm to 

third parties, and makes no case that the public interest favors 

a stay. The motion for stay must be denied. Fees and costs 

should be awarded to City et al. 
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Before the Surface Transportation Board 

Conrail -- Abandonment 

-- in Hudson County, NJ. 

CSX Transp. - Discon . of 
Service - same 

Norfolk Southern - ) 

AB 167 (Sub- no. 1189X) 

and 

AB 55 (Sub- no. 686X) 

and 

Discon . of Service - same) AB 290 (Sub-no. 306X) 

City of Jersey City , et al's Reply 
In Opposition to 

Riffin's 
"Petition to Reconsider/Reopen" 

City of Jersey City, Pennsylvania Railroad Harsimus Stem 

Embankment Preservation Coalition, and Rails to Trails 

Conservancy ("City et al") reply as follows in oppos ition to Mr. 

Riffin 's ("Riffin's" ) May 30 "Petition to Reconsider/Reopen." 

I. Applicable Standards 

Mr. Riffin concedes (Riffin Pet at p. 1 para. 2) that he 

did not timely file a petition to reconsider. He also did not 

timely request an extension of time , nor provide any 

justification for an extension of time , to file a petition for 

reconsideration. His petition must therefore be treated as a 

petition to re open out - of - time. 

Riffin faces a heavy burden. "Petitions to reopen 

previously final agency decisions are to be granted only in the 

1 



most extraordinary circumstances." Farmers Export v. United 

States, 758 F.2d 733, 737 (D.C.Cir. 1985). Indeed, 

reopening/reconsideration as sought by Riffin is governed by 49 

U.S.C. 722(g), now recodified at 49 U.S.C. 1322(c) . That 

statute provides that a party may seek, and STB may grant, 

reopening only on the basis of new evidence, changed 

circumstance , or material error. See BNSF Rwy v. STB, 473, 479 

(D .C. Cir. 2006). 

Riffin does not advance new evidence or changed 

circumstance. Instead, he explicitly (Riffin Pet p. 2 para 4) 

argues for reopening solely on grounds of "material error." 

II. Riffin Fai ls to Bear His Burden to Show Material Error 

Riffin fails to show any error, much less material error, for 

at least three reasons. 

First, Riffin is specifically barred from raising in this 

appeal any issues other than those going to the merits of the 

ALJ's decis ion. In this Board's decision served January 26 , 

2017 in this proceeding, this Board stated that "Riffin is 

restricted to filings addressing his appeal [of the ALJ's 

decision] only." Slip op. at 4. In this Board's decision 

denying Riffin's Appeal served April 28, 2017, slip op. 5 n.5, 

this Board indicated that this means that Riffin is restricted 

to arguments that "go the merits of the ALJ's decision." 
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But the only material error Riffin asserts in his petition 

to reopen is that this Board, and therefore the Administrative 

Law Judge (ALJ), lacks jurisdiction over him in connection with 

his participation in the proceeding. In particular, Riffin now 

claims that the Board's jurisdiction to compel discovery applies 

only in "Complaint" proceedings and then only to "rail 

carriers." He basically argues that the Board lacks any 

jurisdiction over him in its proceedings. The Riffin-exemption 

claim now made by Riffin does "not go to the merits of the ALJ's 

decision" and is thus "outside the scope of the matters Riffin 

is permitted to include in his appeal." Decision in AB 167-

1189X, served April 28, 2017, slip op. at p. 5 n.5, citing 

decision served Jan. 26, 2017. 

Riffin's tiresome reiteration of jurisdictional arguments 

against STB's actions in AB 167 - 1189X also runs afoul of this 

Board's observation that STB jurisdiction has been litigated and 

determined. Decision served April 28, 2017, slip op. 5 n.5 

citing City of Jersey City v. Consol. Rail Corp., 968 F.Supp. 2d 

302 (D.D.C. 2013); 212 Marin Blvd LLC - Pet for Dec. Order, FD 

32852, served Aug. 11, 2014; James Riffin - Pet for Dec. Order, 

FD 36078, served April 27, 2017. The Board also denied 

reconsideration in FD 32852 in a decision served May 24, 2015. 1 

In addition, F.D. 34818 and appeals therefrom were also all 
associated with STB jurisdiction. 
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This Board's jurisdiction in this case has been hashed over 

enough and is law of the case. The District Court 's ruling that 

the STB has jurisdiction was summarily affirmed on appeal. 

Second, Riffin has waived his "new" jurisdictional 

argument. He did not raise it before ALJ Dring, nor heretofore 

on appeal. When a party does not raise an argument, it cannot 

claim that the Board has erred, much less committed material 

error, on that issue. The D.C. Circuit has explained that an 

STB litigant cannot claim that an agency committed "material 

error" when the alleged error "was induced by [the litigant]'s 

failure to raise the argument in good time." BNSF Rwy. v. STB, 

supra, 453 F.3d at 479. "Even a defect in the jurisdiction of 

the agency ... when not timely raised before the agency, is 

forfeit." Id. See also Pyco Industries, Inc. - Feeder Line 

Application - Lines of South Plains Switching, Ltd., Co., F.D. 

34890 , served June 11, 2010, slip op at 6 (no material error 

where litigant fails timely to raise argument). 

In the case at bar, Riffin agreed to produce certain 

documents (emails) in response to a motion to compel, and he was 

accordingly so ordered. He arbitrarily curtailed his response 

in violation of the order to which he consented . It is hardly 

"material error" for the agency to enforce an order against a 

litigant when the litigant has consented to the order, in effect 

inducing the order of which he now complains. In short, Riffin 
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has waived any possible relevant jurisdictional argument, is 

estopped from asserting it, or has otherwise forfeited it. 

Third, discovery procedures apply in licensing proceedings. 

When this Board revised and adopted its evidentiary and 

discovery regulations (49 C.F.R. Part 1114), the Board indicated 

that it was relying on the Administrative Procedure Act ("APA," 

namely 5 U.S.C. 559) and 49 U.S.C. 721, now recodified as 49 

U.S.C. 1321 , as authority for all of its discovery regulations. 

See 61 Fed. Reg. 52713 (Oct . 8 , 1996) (revision to authority 

citation). Mr. Riffin fails to show how these statutes are 

insufficient or unconstitutional for purposes of authorizing the 

Board's discovery regulations, nor could he. 

In fact, Riffin is plainly subject to this Board's 

discovery regulations. Mr. Riffin is the voluntary participant 

in an STB adjudicatory proceeding involving a license 

application by Consolidated Rail Corporation to abandon a line 

of railroad. In that proceeding, Mr. Riffin among other things 

has purported to apply to become a railroad by acquiring and 

operating the Harsimus Branch as a common carrier pursuant to 49 

C . F. R. 10904 ( "offers of financial assistance" or "OFA' s") . 

Mr. Riffin thus constitutes both a "person " and a "party" in an 

agency adjudicatory proceeding as all relevant terms are defined 

in the APA, 5 U.S.C. 551. Mr . Riffin is further listed as a 

"party" in the official service list. Similarly, City et al are 
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"persons" and "parties." 49 U.S.C. 1321(d) (1) states that a 

party to a proceeding may require a witness to produce documents 

at any time after a proceeding is at issue on petition and 

answer. 49 C.F.R. 1114.21 (a) (1) provides that discovery is 

available "regarding any matter, not privileged, which is 

relevant to the subject matter of a proceeding other than an 

informal proceeding." An abandonment licensing proceeding, 

including the OFA component of that proceeding, is an 

adjudication, not an informal proceeding. 

Riffin, being a party to the adjudication, 

is thus subject to discovery "regarding any matter, not 

privileged, which is relevant to the subject matter " of the 

proceeding, including his purported attempted OFA. To make an 

OFA, Riffin must show he has financial responsibility, and his 

own filings indicated reliance on the LLCs, making this a highly 

relevant subject of discovery. 2 STB's discovery regulations 

accordingly on their face legitimately apply to Riff in. 3 

2 Riffin in his petition for reopening neither claims nor 
purports to show that the documents sought were irrelevant. In 
any event, he has waived any such claims or arguments by 
consenting to an order to produce the documents. See BNSF Rwy, 
supra (party waives objection where it induces the conduct to 
which objection is later made); Pyco Industries, supra (same) 

3 Riffin relies primarily on Harriman v. ICC, 211 U.S. 407 
(1908) . Harriman involved the original Act to Regulate Commerce 
(24 Stat. 379, Feb. 4, 1887), in which the original Interstate 
Commerce Commission (ICC) evidently could engage in 
adjudications only upon "complaint." It pre-dated ICC licensing 
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III. Brotherhood of Locomotive Engineers Shoul d Be Applied 

Mr . Riffin though his volumi nous and burdensome practice of 

filing piecemeal objections , appeals , and petitions 4 has made 

clear that his strategy is to prolong these proceedings in order 

to pressure the Metro Plaza developers and/or Conra i l and/or the 

City of Jersey City somehow to "settle" this dispute so that he 

can obtain compensation, evidently from the Hyman interests . 5 

Mr. Riffin's efforts here to contest ye t again this Board's 

jurisdiction is part and parcel of his continuing abuse of 

process in this proceeding . 6 It further appears that the LLCs 

jurisdiction over construction permits and certainly rail 
abandonment licensing , which are subject to STB ' s licensing 
author i ty . STB operates pursuant to the ICC Termination Act 
(" ICCTA," 109 Stat 803, Dec. 29, 1995, as subsequently amended ) 
and the Administrative Procedure Act ("APA ," 60 Stat 237, June 
11 , 1946 , as subsequently amended) which provide for 
adjudi cations in abandonment licensing proceedings and which 
authorize discovery in the context of adjudications in licensing 
proceedings. Harriman , among other things , did not involve a 
licensing proceeding, the ICCTA , or the APA. 

Decision in AB 167 - 1189X, served April 28, 2017, at p.11 n . 14 
("C i ty plainly was prejudiced by Riffin's continuing delays and 
refusals ... and the cost of having to pursue compliance [with 
discovery orders]"). 

5 Id . at p. 10 n. 10 (evidence supplied by City that Riffin is 
pursuing his course of action to obtain compensation from the 
owner of the LLCs). 

6 Indeed, Mr. Riffin claimed in an email to counsel for City et al 
that he (Ri ffin) intended to file an appeal to the D.C. Circuit , 
and to argue that this divested this Board of jurisdiction 
during pendency of the appeal. Mr. Riffin stated that he has 
"no i ntention of stopping" and that " [i]t i s not in my nature to 
give up." Riffin email May 24 , 2017 (attached). 
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directly or indirectly are working with/encouraging Mr. Riffin 

to delay proceedings, notwithstanding contrary representations 

by their then- counsel of record . 7 In order to thwart Riffin's 

designs , City et al request that this Board state clearly that 

it is refusing to reopen this proceeding on grounds of material 

error. Under the doctrine enunciated by the Supreme Court in 

Brotherhood of Locomotive Engineers v. ICC, 482 U.S. 270 (1982) , 

there is no judicial review available when this agency denies 

reopening on grounds of material error. Clarity on this point 

7 At the October 24, 2016 hearing before ALJ Dring, Mr. Horgan, 
then counsel for 212 Marin Blvd. LLC, et al (the "LLCs" or 
"Hyman interests"), represented that Mr. Steve Hyman was no 
longer managing the affairs of the LLCs, and that the LLCs 
d isclaimed any involvement with Mr. Hyman. Transcript at 82 - 83. 
Counsel for the LLCs requested to be advised by City et al if 
Mr. Hyman appeared to be representing the LLCs. Transcript at 
86. City agreed to do so. Id. 

On April 30 , 2017, two days after this Board ' s decision 
denying Riffin's appeal, Mr. Hyman called an officer of the 
Embankment Coalition, threatening the officer with a lawsuit 
against " you ." City et al so advised Mr. Horgan. 

In early May , Mr. and Mrs . Steve Hyman requested and were 
granted a meeting with the Mayor of Jersey City. Mr. Hyman 
solicited the Mayor to accept a telephone call from Mr. James 
Riffin to discuss matters i n AB 167 - 1189X including the Cultural 
Resources Identification Report served in this proceeding on May 
5, 2017. The Mayor understood both Mr. Hyman and Mr. Riffin to 
be speaking on behalf of the LLCs and in the presence of Mrs. 
Hyman, whom counsel for the LLCs represented (Transcript at 82) 
was the owner of the LLCs. 

Mr. Horgan withdrew as counsel for the LLCs in AB 167-1189X 
on June 12. 

The actions by Mr. Hyman nonetheless appear to be in direct 
conflict with representations by the LLCs' then counsel of 
record (Mr. Horgan) to ALJ Dring. 
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will serve to mitigate litigation burden and delay from 

additional frivolous Riffin "appeals." 

III. Additional Fees and Costs Should be Awarded 

This Board has already acknowledged (see note 4 supra) the 

clearly prejudicial and burdensome nature to City et al of 

Riffin's "pattern of conduct of obstruction and delay" to thwart 

compliance with this Board's discovery rules. This Board has 

also recognized that repeated denials of Mr. Riffin's motions 

and petitions, even coupled with admonishment, are not effective 

in preventing Mr. Riffin's misconduct. Decision in AB 167-

1189X, served April 28, 2017, slip op. at 10-11. Riffin has 

recently confirmed to City et al that he has "no intention of 

stopping" on his misguided tactics (see note 6 supra and 

attachment). City et al should not be burdened with the costs 

and delays of responding to Riffin's obstreperous conduct in 

appellate proceedings any more than at the original proceedings 

before ALJ Dring. City et al warned Mr. Riffin it would seek 

additional attorney's fees and costs should he persist (email 

dated May 23 attached). But Mr. Riffin has persisted, 

explaining that it is his "nature." City et al accordingly move 

for an award of fees and costs for all time spent in responding 

to Mr. Riffin's continued flailing, as manifest again in his 

frivolous May 30 motion to reopen as well as his duplicative May 
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30 motion for a stay . City et al will supply a certification of 

such fees and costs . 

IV. Conclusion 

Riffin ' s Petition to Reopen/Reconsider on grounds of 

material error presents an argument which Riff i n waived , and 

wh i ch i n all events has no me r it. The Petit i on must be denied. 

Fees and costs should be awarded to City et al as summar i zed 

above. 

Of counsel for RTC: 
Andrea Ferster 

?~~;[~itted, 
Charles H. Montange 

426 NW 162d St. 
Seattle , WA 98177 
(206) 546 - 1936 
Fax: - 3739 

Counsel for City et al 

General Counsel , Rails to Trails Conservancy 
2121 Ward Ct. NW , #5 
Washington , D.C. 20036 

Attachment : email exchange in four parts with Mr . Ri ffin on May 
23 and May 24 , 2017 
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ATTACHMENT 
Email Exchange 

1. "On Tuesday, May 23, 2017 2:59 PM, C. Montange <c.montange@frontier.com> wrote: 

Mr. Riffin, please pay the attorney fee award per STB decisions in AB 167-1189X, as 
detailed in the attached letter, also sent to you today by USPS. Thank you for your 
cooperation in this matter. " 

2. "On Tuesday, May 23, 2017 2:54 PM, jim riffin <jimriffin@yahoo.com> wrote: 

You are a bit pre-mature. I still get to file an appeal to the D.C. Circuit. (Which I intend to do.)" 

3. " On Tuesday, May 23, 2017 6:19 PM, C. Montange <c.montange@frontier.com> wrote: 

As my letter notes, the STB did not stay its order. Even were to file an "appeal," this in 
and of itself does not stay the order. 

As to further litigation , we do not believe that a petition seeking further review will avail 
you, respectively suggest you stop, and of course reserve our rights to file for additional 
fees and costs should you continue on your course." 

4. 

To: c.montange@frontier.com; 
Date: Wednesday, May 24, 2017 12: 17 PM 

I have yet to ask the STB to stay its order. I will do that shortly. (Now that you have demanded to be 
paid.) If the STB denies the Stay (as expected) , I will ask the D.C. Circuit to stay the order. And once 
my Pet for Review is filed , the STB loses its jurisdiction over the 1189X proceeding. (At least I plan to 
make that argument, to the D.C. Circuit.) I have no intention of stopping. (It is not in my nature to 'give 
up.') You should be focusing on the Cultural Resources Report. I believe and (will shortly argue) that it 
is fatally defective. I found it interesting: The Cultural Report said 'all persons' may file comments. The 
Report came out after my STB appeal was denied. I was not 'excluded.' Enjoy your Memorial Day 
Holiday. Out here, people go to the beach, beginning on Memorial Day. The water is too cold there to 
go to the beach. (Are there any?) Unless you like to put a 'wet suit' on. 
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Certificate of Service 

The undersigned hereby certifies service by posting the 
foregoing in the US Mail, postage pre-paid, first class or 
priority mail, on or before the f5_th day of June 2017 addressed 
to the parties or their representatives per the service list 
below, unless otherwise indicated. The undersigned also 
certifies the deposit of the foregoing for express delivery 
(next business day) upon Judge Dr ing at the Federal Energy 
Regulatory Commission, Office of Administrative Law Judges, 888 
First Street, N.E., Washington, DC 20426 (courtesy email to 
Judge Dring's law clerk). 

~ 

Service List 
(current as of June 12, 2017) 

Michele Donato 
106 Grand Central Avenue 
Lavallette , NJ 08735 

Robert M. Jenkins III 
Mayer Brown LLP 
1999 K Street, N. W. 
Washington, D.C. 20006 - 1101 

Jill Edelman, President 

(LLCs) [also by email] 

(Conrail) [also by email] 

Powerhouse Arts District Nbd Ass'n 
140 Bay Street, Unit 6J 
Jersey City, NJ 07302 

President 
The Village Nbd Ass 'n 
365 Second Street 
Jersey City, NJ 07302 

Daniel Frohwith 
Jersey City Economic Development Corporation 
30 Montgomery St., Suite 820 
Jersey City, NJ 07302 
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Gregory A. Remaud 
Conservation Director 
NY/NJ Baykeeper 
52 West Front Street 
Keyport , NJ 07735 

Sam Pesin, President 
Friends of Liberty State Park 
580 Jersey Ave., Apt . 31 
Jersey City, NJ 07302 

Eric S. Strohmeyer 
Vice President, COO 
CNJ Rail Corporation 
81 Century Lane 
Watchung , NJ 07069 [also by email] 

James Riffin 
PO Box 4044 
Timonium , MD 21094 [also by email] 

Supplemental Service List 

The following are current representatives of parties at their 
current addresses. In all cases, the STB service lis t fails to 
state the correct current representative or the correct current 
address. 

Katherine Ma rcopul 
State Historic Preservation Office 
Mai l Code 501 - 04B 
NJ Dept . Environmental Protection 
P.O . Box 420 
Trenton, NJ 08625-0420 
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Saunders, now retired] 



Massiel Ferrara, PP, AICP, Director 
Hudson County Division of Planning 
Bldg 1, Floor 2 
Meadowview Complex 
595 County Avenue 
Secaucus, NJ 07094 

Jeremy Jacobson, President 
Harsimus Cove Association 
20 Erie Street, Apt. #2 
Jersey City, NJ 07302 

President 
Historic Paulus Hook Ass'n 
192 Washington Street 
Jersey City, NJ 07302 

President 
Van Vorst Park Association 
The Barrow Mansion 
83 Wayne Street 
Jersey City, NJ 07302 

[formerly sent to Stephen 
Marks, who is no longer with 
the County, and address has 
also changed] 

[new President] 

[new President] 

[new address] 

The following former parties (no longer listed as parties) are 
receiving a courtesy copy: 

Dennis Markatos - Soriano 
Exec. Director 
East Coast Greenway Alliance 
5826 Fayetteville Rd., Suite 210 
Durham , NC 27713 - 8684 

Justin Frohwith, President 
Jersey City Landmarks Conservancy 
54 Duncan Avenue 
Jersey City, NJ 07303 
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President 
Hamilton Park Neighborhood Association 
PMB 166 
344 Grove Street 
Jersey City , NJ 07302 

Aaron Morrill 
Civic JC 
64 Wayne St. 
Jersey City , NJ 07302 

Joseph A. Simonetta, CAE, 
Executive Director 
Preservation New Jersey 
414 River View Plaza 
Trenton, NJ 08611 

Per a prior request of the Board, service is also made on the 
following addressees, although none is believed to continue to 
represent a party in the proceeding and/or is otherwise 
superceded. In all cases, City et al are attempting to serve 
the correct representat i ve at the representative's correct 
address as set forth above. 

Stephen Marks 
Hudson County 
583 Newark Avenue 
Jersey City, NJ 

Gretchen Scheiman 

07306 

Historic Paulus Hook Association 
121 Grand Street 
Jersey City, MJ 07302 

Michael Selender 
Jersey City Landmarks Conservancy 
P.O. Box 68 
Jersey City , NJ 07303 - 0068 

Brian P. Stack 
411 Palisade Avenue 
Jersey City, MJ 07307 

15 



The post office is returning mail addressed to Mr. Dan Weber. 
The correct address for Van Horst Park Association has been 
served. 
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