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[ INTRODUCTION

The National Gratn and Feed Association (“NGFA™) files these comments 1n re-
sponse to the Board’s decisions of June 4 and June 19, 2008, in which the Board an-
nounced that it will hold a public hearing and accept written comments “to examine 1s-
sues related to the common carrier obligation of railroads with respect to the transporta-
tion of hazardous materials *

NGTA 1s a U S.-based trade association with 900 member companics that own or
operatc more than 6,000 facilities throughout the US NGFA's membership encom-
passes all sectors of the industry, including grain shippers. feed manufacturers. grain and
oil seed processors, millers, and exporters As relevant to this proceeding. NGFA mem-
bership includes some of the nation’s largest producers of cthanol and other hquid fucls
derived from agricultural products, which are classified for transportation purposes as
hazardous matcrials In these comments, NGFA will concentrate on the common carrier
obligation of railroads as 1t relates to cthanol, but these comments apply with equal force
to other agricultural-based fuels, such as bio-dicsel

Howcver, before focusing on agr:cultu::al-bascd hazardous matenials, NGFA
wishes 1o take note that the Board has singled out “toxic by inhalation hazards™ (T1E) for
what appears to be special consideration in this proceeding  See June 4 Decision. p 2
Onc TIH that 1s often the subject of discussion when hazmat hiability 1ssues arise 1s anhy-
drous ammonia. extensively used as a ferillizer  Anhydrous ammonia provides nitrogen
1o the soil and 1s especially important to the production of corn and grain sorgh’um (milo)

In fact, without anhydrous ammonia, corn yields per acre would drop substantially and
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the country would face enhanced shortages of corn as both an animal feed and a source of
elhz;nol
NGFA recognizes that the Board faces a difficult task if it 1s inclined to proposc
the institution of nsk management policics for the transportation of hazmats ' NGFA
urges the Board to bear clearly in mind that 1t 1s, in simplec terms, impossible for the agn-
cultural community to obtain an adequate supply of anhydrous ammonia by truck, and
that rail service remains an essential condut for that particular type of hazmat  T'he
Board should keep squarely in focus the fact that the characteristics of a commodity ten-
dered 10 a railroad for transportation, cven if they may, in certain circumstances, be dan-
gerous or causc damages, generally do not cause damage absent mishandiing by the rail-
road itsclf, according to data mantained by the Federal Railroad Administration
(OIFRA“)
11
TIIE SCOPE OF THIS PROCEEDING
The Junc 4. 2008 Dccision states that the hearing held 1n this proceeding on April

24-25 ~

raised many 1ssucs nvolving the obligation of railroads to

haui hazardous matenials. including toxic inhalation haz-

ards (TIH) For many hazardous materials, including TIH,

rail 1s the safest and most efficient mode of transportation

Thus, according to the railroads, the transportation of these

materials subjccts them to rutnous liability in the event of

an accident  (emphasis added).

Unfortunately. the antecedent to which the Board refers when saying that “the

transportation of these materials subjects [railroads] to ruinous liability™ (emphasis

! NGT'A does not concede that the Board presently has the authonty to undertake nsk management
programs for hazmats such as those “modeled on the Price-Anderson Act of 1957 ™ June 4 Decision, p 2
As with Pnice-Anderson itself, such a hability regime would have 1o be implemented by Congress
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added) 1s unclear Does the Board ntend to include all hazardous matcnials. or just TIH
hazmats, when addressing the railroads’ concerns about “rumous |Ia|.’)-l|ll.y”9 NGFA be-
heves 1t must be the lattcr, as we are unaware of any claim made by the railroads or oth-
crs that the transportation of hazardous materials such as ethanol could lead 1o “ruinous
hability™ for a rallroad  On the contrary, the Notice of Intent to Participate filed July 2,
2008 by the Association of American Railroads states “Although the Board’s Notice
references hazardous materials generally, including TIH materials, the AAR's testtmony
will focus solely on TIH materials ™ Evidently the Railroad Industry sces no need for a
change 1n the status quo with respect to the common carrier obligation as 1t applies to
other hazardous matcrnals

Recognition of these facts should assist the Board and the parties to this sub-
docket of Ex Parte No 677 There are some 800,000 shipments per-day of hazardous
materials in the US, ranging from well-rccognized hazardous matcrals such as spent nu-
clear fuel and infectious agents, to numecrous commodities In common everyday use that
qualify as hazardous because they arc flammable. Examples include cosmetics contain-
ing alcohol As detailed below. ethanol 1s far.closer to the latter than the former end of
thc hazmat spectrum

Attempting to address all hazardous matenals transported by railroads, when over
90% of those commoditees arc non-controversial or entail fittle or no danger of “ruinous”™
Liability. 1s not a good usc of the resources of the Board and parties  Accordingly, NGFA
urges the Board to focus on more highly hazardous materials. Even as to such matcrials.

however, the 1ssucs presented arc not simple, becausc the more hazardous matcrials are,



the more extensively they are regulated by other agencies in DOT, including the Pipeline
and Hazardous Materials Safety Admimstration (“PHMSA™)

In addition, the levels of carc taken by shippers, carricrs including ratlroads, and
receivers in handling hazardous matenals tend to increase as commodities become more
hazardous Enhanced regulation and enhanced compliance and protective effonts should
reduce the exposure of carriers to spills or other incidents, and to liability The Board 1s
not writing on a blank slate in this proceeding

CTHANOI. MUST BE DISTINGUISHED FROM TIiH
HAZARDOUS MATERIALS

As the Board has explained “thc commeon carrier obligation refers to the statu-
tory duty of railroads to provide transportation or service on reasonable request ™ Estab-
lished legal precedents dealing with far more hazardous commodities than cthanol hold
that railroads may not rcfuse reasonable requests to transport such commodities, so long
as they are tendered in compliance with applicable government rcgulations Sce,e g,

Akron, Canton & Youngtown RR v ICC, 611 F 2d 1162, 1166-67 (6"‘ Cir 1979),1n
which the court affirmed the ICC's decision 1in US Energy Research & Devclopment

Administration v_Akron, Canton & Youngstown RR ,etal ,3591CC 639(1979) If

the common carrier obligation requires railroads to accept shipments of spent nuclcar

fuel. as held in Akron, Canton, there is no legal basis for railroads to refuse to transport

anhydrous ammonia, lct alone ethanol At the same time, the degree of risk posed by

June 4 Decision, shpop at2



various commoditics may be a valid concern Indeed, the Board seems to recognize that
TIH commodities may present greater risks than other hazardous materals *

Regulations promulgated by the Department of Transportation support a clear dis-
tinction between cthanol and TIH hazmats such as anhydrous ammonia Sce,e g, 49
CFR Parts 172, 174 and 209 Ethanol tendered to railroads for transportation in this
country mainly is alcohol derived from com to which approximately 5 percent gasoline 1s
added to provide a denatured product that 1s not intended or safe for human consumption
Occasionally, other primary products are used to create the alcohol basc of ethanol, such
as wood chips or garbage, but the overwhelming majonity of ethanol transported in this
country by rail 1s corn-derived alcohol altered by the addition of gasoline

Ethanol in that form bears almost no risk of explosion caused merely by trauma,
such as a train collision It 1s flammable, but ethanol fires can be contained by firefight-
ers using foams that arc highly effective. I'ew fatalities or serious injurics result from
ethanol flircs NGFA 1s unaware of any derailment of ethanol cars that has cver resulted
in, or even poscd the risk of “rumous hability” for a railroad

TIH hazmats, on the other hand, may involve a greater risk of causing serious
bodily harm or even death to persons exposed directly to poisonous fumes, iIf such fumes
arc emilted when a TIH car 1s mishandled by a railroad

Hazardous commodities do not all have the same propensities when mnvolved in a
ratlroad collision or other type of mishap In additron, first responders treat different
types of hazmat releascs differently As indicated previously, NGFA s not conceding

that the Board can relieve railroads of their commeon carricr obligation to transport

! “Partics are invited to comment on what constitutes a reasonable request for service involving the
movemeni of TIH™ June 4 Decision, slipop at2 No simular request 1s made by the B3oard regarding
other specified classes of hazardous matenal



hasmats, assuming they are packaged 1n accordance with applicable legal and safety re-
quirements * But 1f the Board 1s inclined to the opposite view, it must be exceedingly
carcful to make all necessary and appropriate distinctions between types of hazmats and

not exaggcerate risks posed by rail transportation of ethanol

v
PRICE-ANDERSON ACT ISSUES
The Board states in 1ts June 4 Decision that it “is interested n specific potential
policy solutions to the hability 1ssue, including solutions modcled on the Price-Anderson
Act of 1957 ” NGFA has reviewed the Price-Anderson Act and questions whether it pro-

vides an appropriate basis for a policy solution to the hazmat hability 1ssue, although

~

NGF A recognizes that certain hazmats, excluding flammable liquids such as ethanol,

may require some methodology to distribute risk

According to a Report to Congress on the Price-Anderson Act in March 1999 by

the US Department of Cnergy (“P-A Report™)

Congress enacted the Price-Anderson Act . . to encourage
the development of the nuclear industry and to msure
prompt and equitable compensation in the event of a nu-
clcar incident Specifically, the Pricc-Anderson Act estab-
lished a system of financial protection for persons who may
be liable for and persons who may be injured by a nuclear
incident  The Price-Anderson Act achieved these objec-
tives by requiring DOE to include an indemnification in
each contract that involves the risk of a nuclear incident
This DOE indemnification (1) provides omnibus coverage
ol all persons who mught be legally lhiable, (2) indemnifics
fully all legal liability up to the statutory limit on such h-
ability (currently $9 43 billion for a nuclear incident in the
United States, (3) covers all DOE contractual activity that

4 See, in addition to Akron, Canton, supra, Consolidated Rail Corp v ICC, 646 F 2d 642 (D C Cir
1981), and Classification Ratings of Chemigals, Conrail, 31 CC 2d 331 (1986)



might result en a nuclear incident in the United States, (4) 1s
not subject to the usual limitation on the avaitability of ap-
propriated funds, and (5) 1s mandatory and cxclusive

From that description, it 1s clear that there are significant factual distinctions be-
tween the setting and details of the Pnice-Anderson Act and a railroad’s common carrier
obligation to haul hazardous matenals

First and foremost, the Pricc-Anderson Act applics under very limited circum-
stances involving what amounts to a singlc commodity that 1s generatcd at a licensed nu-
clear facility where operations arc tightly regulated by the U S government Railroads,
on the other hand, are looscly regulated While railroad operations are subject to federal
operating regulations, not every train is, in fact, inspected by fcderal regulators and com-
phance with federal ranl rcgulations 1s policed by the railroad industry itsell’

The Price-Anderson Act is blind to the causc of an incident, in part because the
cause ultimately may prove impossible to detcrmine and 1n part because the aim of Price-
Anderson 1s *‘to encourage (he development of the nuclear industry™ by removing hability
disputes as a barrier 1o payment for injuries incurred The transportation of hazmats by
railroad, on the other hand, does not stand as a barrier to the development of the railroad
industry, which has attracted all manner of traffic (and investment) despite the presence
on the rails of hazmats As the P-A Rcport stated “climination of the DOE indemnifica-
tion would have a serious cffect on the ability of DOE to perform its missions Without
indemnification, DOE believes that 1t would be difficult to obtain responsible, competent
contractors, subcontractors, suppliers and other entities to carry out work involving nu-

clear matenials ™ There 1s no evidence of a lack ol competent contractors, subcontractors,



supphers and other cntities willing to undertake commercial relationships with railroads
merely because they handle hazmats

So far as NGFA can determine, the Price-Anderson Act 1s funded by assessments
levied against nuclear licensees, 1 e, those licensed to construct or operate a nuclear facil-
ity The rail network analogy would be to treat each railroad as a licensee for cach
hazmat it handles and to require 1t o make a contribution for each hazmat to a pool of
funds available for reimbursement Price-Anderson, however, appears 1o cap licensee
hability at the upper imits of the pool (limuts that change periodically) '1he government
1s empowered to determine cach licensee’s contribution to the pool

[f that systcm were applicd to the transportation of hazardous matenals by raif,
answers would have to be developed to a serics of questions that do not appear to arise in
connection with nuclear facilites For example, there 1s an extremely wide range of haz-
ardous materials. only a relatively few of which arguably posc the threat of “rumous li-
ability” to rail facithiies  Unlike operators of nuclear faciliuies, where each licensee pro-
duces the same product, railroads are licensees of scores of scparate hazardous materials
which would have to be sorted through for a determination of which ones require the im-
position of a mandatory contribution to a reimburscment pool The Board’s empowering
statutc does not appear to authorize the Board to engage in such activitics

Moreover, once railroads are treated as licensces for the purpose of imposing
mandatory contributions to a risk distribution pool, public policy should requirc regula-
tory oversight and clear rules to determine which individual raslroad licenses carry with

them a duty 1o make contributions to a hazardous materials reimbursement pool and to
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regulatc efforts by railroads 1o pass the costs of such contributions through to their cus-
tomers

In short, efforts to apply Pricc-Anderson Act principles to the transportation of
hazardous matcrials by railroad would require ¢xtensive new statutory aulhorlly for the
Board, accompanied by provision for the Board to hire personnel trained to make the
types of cvaluations necessary 10 implement new hazardous materals responsibilitics

V.
REQUESTS FOR SERVICE

The June 4 Dccision sohicits comments “on what constitutes a reasonable request
for service nvolving the movement of TII, as well as whether there arc umique costs as-
sociated with the transportation of hazardous matenals|, and 1f so, how ratlroads recover
those costs ™ NGFA will not discuss service requests for the movement of TIH com-
moditics, but will address the qucstion of “whether there are unique costs associated with
the transportation of hazardous materals. and if so, how railroads recover those costs ™

While it 15 tempting to assume that-there ar¢ indeed “umquc costs associated with
the transportation of hazardous materials™ and to proceed directly to a discussion of “how
railroads recover those costs™ from their customers, NGFA urges the Board to approach
this 1ssue cautiously and with deliberation  The 1ssue raised by the Board 1s highly sig-
nificant and answers should not be based on assumptions There are scores of different
hazmats, cach of which will have its own unique costs ranging from noncxistent or un-
proven additional handling costs upward Some of these costs may be absorbed by ship-
pers beforc the hazmat 1s tendercd to the railroad in the form of specialized equipment,

¢ g . cask cars for spent nuclear fucl, or specialized facilities
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Some railroads may simply offer as “unique costs™ undiscounted quotations from
an insurance carricr, made available to the railroad at the insurance carrier’s highest tevel
because the railroad has not negotiated Jower rates  Other carners may develop a fully
allocated cost that includes extensive overhead contributions Some carriers may have
historic fact bascs from which to develop accurate and actual cost information, others
may not have such data or may be reluctant to use 1t

It 1s necessary, in the opinion of NGFA, for the Board to creatc b process whercby
any railroad claim of “unique cost associated with the transportation of hazardous mater-
als™ can be examined and tested, to make sure such claims are not exaggerated DOT re-
cords will show a great many incidents involving cthanol, but a thorough inspection of
DOT’s records will disclose that the overwhelming majority of these “mcidents™ are
nothing but a leaky outlct valve on the tank car, rather than a fire or explosion posing any
risk of scrious injury

Routine “incidents™ involving freight cars incur daily A covered hopper car
transporting grain, for example, may have a leaky outlet gatc from which grain IS escap-
ing Under AAR rules, or rules of individual carriers, a car of that naturc 1s repaired by
the handling carrier or, if damage 1s too great, the car owner 1s asked to designatc a repair
shop to which the car should be sent If there are rules applicable to minor problems that
arise (n connection with the transportation of non-TIH hazmats, the industry structure al-
ready in place will take care of making and paying for the necessary car repairs TIH
hazmats. however, obviously may present a greater challenge when 1t comes to dealing

with car repairs



Of course, the railroads enjoy significant pricing frecdom under the Act  Absent a
Board finding of market dominance. the railroads can charge any rate, and even railroads
found market dominant can charge any rate up to a maximum sct by the Board's SAC,

Simphiicd SAC or I'hrce Benchmark test, as the case may be ‘These rate levels may be

1

very high \

The railroads may arguc that, 1f not rclieved of their commim carrier obligation
with respect to hazardous matenials or to TIH hazmats, they will be forced or tempted to
usc their pricing power to rcject shipments they regard as 100 dangerous, just as they may
use their pricing power to “demarket™ freight they find commercially undesirable The
problem with this approach 1s that the railroads would be doing indirectly what the Act
forbids them to do dircctly, making common carrier service not an obligation but an op-
tion

The railroads may also support the use of hazmat surcharges Such surcharges are
often imposcd by motor carriers However, as with railroad fuel surcharges, the Board
should exercisc its unreasonable practice junisdiction to keep such surcharges from be-
coming profit centers

The Board may wish to explore the possibility of forming a working group com-
prised of rail industry and shipper representatives The task of this group would be to

consider hazmats according to their potential for causing damage, injuries, and fatalities,

and to assess the role played by railroad crror in bringing about damage, personal injury
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or decath resulting from hazmat “incidents * After that task 1s completed, further analysis

in all likelthood will be required

Respectfully submutted.
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