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PRELIMINARY STATEMENT 

This petition involves the intersection of two bodies of law: the Interstate 

Commerce Commission Termination Act (ICCTA; 49 USC 10501(b)) and the 

federal Coastal Zone Management Act (CZMA; 16 U.S.C. §§ 1451–1465).  

Petitioner North County Transit District (NCTD) seeks a declaratory order from 

this Board that the ICCTA preempts the California Coastal Commission from 

exercising federally delegated authority under the CZMA over NCTD’s activities, 

activities that have been federally authorized under separate bodies of law.  As the 

Commission will demonstrate, NCTD is not entitled to such an order: in 

exercising its authority under the CZMA, the Commission is operating under 

federal law and thus no federal preemption issue exists.  Nor is there any actual 

conflict or current controversy to be resolved.  NCTD’s petition contains nothing 

more than speculation about possible future conflicts and presents no evidence of 

a single instance of a situation in which the Commission’s federal consistency 

review interfered with one of its rail projects.  There is no such evidence.  In the 

past two decades, NCTD has submitted–either directly or through its partners–

numerous rail-related proposals for the Commission’s federal consistency review.  

The Commission has never once objected to any of these projects.  Moreover, the 

question of whether, when, how, and to where the tracks on the Del Mar Bluffs 

may at some point–most likely decades from now–be relocated is simply too 

speculative to resolve now.  NCTD simply cannot demonstrate any conflict–either 

in the law or on the facts–warranting this Board’s review or a declaration that the 

Commission is preempted from carrying out its longstanding federal consistency 

review over NCTD’s projects. 
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THE PARTIES 

NCTD is a state agency, created with the intent to improve public 

transportation coordination.  Cal. Pub. Util. Code, § 125001-125002.  NCTD can 

acquire, construct, maintain, and operate (or let a contract to operate) public 

transit systems and related facilities, among other matters.  Cal. Pub. Util. Code, § 

125105, subd. (a).  NCTD shall plan, construct, and operate (or let a contract to 

operate) public transit systems in conformance with, and to the extent provided 

for in, the San Diego Regional Transportation Consolidation Act (Chapter 3 

(commencing with Section 132350) of Division 12.7).  Cal. Pub. Util. Code, § 

12560.1 

The Commission is also a state agency.  In 1972 the voters of California 

approved the California Coastal Zone Conservation Act by popular initiative; 

subsequently, the California Legislature codified the protections of the initiative 

in the California Coastal Act of 1976.  Cal. Pub. Res. Code §§ 30000-30900.  The 

California Legislature declared that the California Coastal Act was “to provide 

maximum state involvement in federal activities allowable under federal law.”  

Cal. Pub. Res. Code, § 30004.  The Commission has primary responsibility for the 

implementation of the Coastal Act and is designated as the state coastal zone 

planning and management agency for purposes of the CZMA.  Cal. Pub. Res. 

                                         
1 As a state agency, NCTD may be required to comply with state 

environmental laws, including the Coastal Act permit requirements, pursuant to a 
recent California Supreme Court decision, Friends of the Eel River v. North Coast 
Rail Authority (2017) 3 Cal.5th 677.  The Commission does not waive this 
argument but believes it is unnecessary to resolve the NCTD petition to this 
Board. 
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Code, § 30330.  With an exception not applicable here, the Commission may 

grant or issue any certificate pursuant to federal law that an activity is in 

conformity with the provisions of the Coastal Act.  Cal. Pub. Res. Code, 30330. 

The CZMA and California’s Coastal Act followed in the wake of the 

disastrous 1969 Santa Barbara oil spill, and both laws provided California 

substantial oversight authority over federal activities and federally-licensed or 

permitted activities.  California v. Norton, 311 F.3d 1162, 1167 (9th Cir. 2002).  

Acting under its authority pursuant to the California Coastal Act, the Commission 

developed California’s coastal management program, as contemplated in the 

federal CZMA, and the federal government approved the program in 1978.  Am. 

Petroleum Inst. v. Knecht, 456 F.Supp. 889, 893–94 (C.D.Cal. 1978).  California's 

coastal zone includes coastal waters and adjacent shorelands and extends three 

miles seaward from the State’s coast line.  Ibid.; 16 U.S.C. § 1453; 43 U.S.C. § 

1312.  The CZMA creates a partnership between coastal states such as California 

and the federal government.  In exchange for preparing its coastal management 

plan, the CZMA gives California the authority to review federal activities, 

federally-licensed activities, and federally-funded activities for consistency with 

California’s federally-approved coastal management program.  Specifically, 

California may review any “Federal license or permit” required for activities that 

affect the coastal zone.  16 U.S.C. § 1456(c)(3)(A).  California v. Norton, supra, 

311 F.3d at p. 1167.  The Commission is the state agency charged with the 

responsibility for CZMA consistency review along California’s coast. 
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BACKGROUND AND STATEMENT OF THE CASE 

At issue in this petition is NCTD’s claim, without any factual support, that 

the Commission is preempted from regulating the projects that the San Diego 

Association of Governments (SANDAG) has already obtained approval for and 

may apply for in the future.  SANDAG has sought approval for multiple projects 

in the coastal zone along the San Diego coast, including projects involving 

NCTD’s rail line.  The Commission has concurred with, and not objected to, each 

SANDAG project related to the San Diego coastal rail lines for the past 20-plus 

years.  SANDAG is a public agency comprised of elected officials from the 18 

city councils and the County Board of Supervisors.  SANDAG works on a wide 

array of projects, programs, and initiatives that support the region’s economy and 

protect the environment and quality of life.  SANDAG also provides funding, 

administration, and planning for public transit in the San Diego region.  NCTD 

petition, p. 7, fn. 5.  It shares public transit planning and decision-making 

responsibilities with Caltrans, Metropolitan Transit System, NCTD, and other 

transit operators.  SANDAG is not named as a party to this proceeding even 

though it was the applicant before the Commission for the emergency bluff 

stabilization project described in NCTD’s petition and authorized by the 

Commission.  NCTD Petition, pp. 6-9. 

SANDAG has applied to the Commission for consistency review approval 

of a number of bluff stabilization projects on the bluffs in the City of Del Mar.  

Most recently, SANDAG submitted an after-the-fact consistency certification for 

two emergency bluff stabilization measures constructed on the Del Mar Bluffs 

between November 30 and December 15, 2019.  NCTD Petition, p. 8; Declaration 
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of Larry Simon, ¶¶ 7, 12.  After a public hearing on the certification, the 

Commission concurred in the certification on August 12, 2020, approving the 

work SANDAG proposed to stabilize the Del Mar Bluffs.  Declaration of Larry 

Simon, ¶ 13.  As part of its consistency determination, SANDAG included a 

discussion of future projects that it anticipates or is studying, including the 

possibility that it may propose moving the tracks off the unstable, eroding bluffs 

and into a tunnel in a currently undetermined inland location.  SANDAG noted 

that any relocation of the tracks will require funding and will likely take decades 

to plan, fund, and construct.  It is this as-yet not proposed, unplanned, and 

unfunded potential relocation of the tracks, being contemplated by SANDAG, that 

NCTD (not SANDAG, the actual applicant for consistency review) seeks to 

prevent the Commission from considering through this petition to the Board.2 

The law, including STB’s own regulations, simply does not support 

NCTD’s petition. See 49 C.F.R. § 1105.9 (requiring applicants to comply with 

CZMA requirements for proposed actions affecting land or water uses within a 

                                         
2 The Commission notes that NCTD also seeks to preempt it from 

asserting jurisdiction over a proposal to fence its tracks in San Diego County.  
The Commission lacks sufficient information about this potential project to 
comment but does note the project seems insufficiently defined to determine 
Commission jurisdiction.  Without knowing the project location, parameters, and 
specifics, the Commission is unable to discern whether any other federal permit 
might be required or if it will involve federal funding that would trigger federal 
consistency review.  It is also unclear what other permit authority might be 
triggered, including a state law permit under the Coastal Act.  Given the recent 
California Supreme Court referenced in footnote 1 above, NCTD may be 
required, as a state-created agency, to obtain state law approvals.  In addition, it is 
in the interests of all parties to protect public safety, and the Commission has not 
objected to any of the projects SANDAG has proposed for rail-related work in 
San Diego County. 
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state’s coastal zone management plan, and to seek consistency review prior to 

initiating STB proceedings).  

ARGUMENT 

I. THE ICCTA DOES NOT PREEMPT COMMISSION REVIEW UNDER 
OTHER FEDERAL LAWS SUCH AS THE CZMA. 

As the Ninth Circuit Court of Appeals recently explained in Swinomish 

Indian Tribal Community v. BNSF Railway Company, 951 F.3d 1142, 1157 (9th 

Cir. 2020), when the Court upheld the Indian Right of Way Act under a challenge 

that the ICCTA preempted that Act, federal laws must be harmonized and effect 

given to both bodies of law, including where state entities are implementing 

federal law.  Both the courts and the STB must harmonize separate bodies of 

federal law.  The Court stated: 

The ICCTA was enacted in 1995.  The Act served Congress’s 
purpose of “substantially deregulat[ing] the railroad industry,” with an 
eye toward promoting competition, by preempting “a wide range of 
state and local regulation” that directly managed rail activity.     
Ass’n of Am. R.R.s, 622 F.3d at 1096–97; DHX, Inc., 501 F.3d at 
1082–83 (discussing the Act).  Despite the broad “preemption” 
language of § 10501(b) of the ICCTA, and consistent with the 
jurisprudence on “implicit repeals,” courts and the STB have 
routinely held that the ICCTA does not repeal particular federal 
statutes and the remedies provided thereunder.  They have 
harmonized the ICCTA with these other federal statutes, giving effect 
to both.  See, e.g., BNSF Ry. Co., 904 F.3d at 761–62 (harmonizing 
the Hazardous Materials Transportation Act and holding that fees 
permitted in that Act are not preempted by the ICCTA);  
Ass’n of Am. R.R.s, 622 F.3d at 1098 (“[T]o the extent that state and 
local agencies promulgate EPA-approved statewide plans under 
federal environmental laws (such as ‘statewide implementation plans’ 
under the Clean Air Act), ICCTA generally does not preempt those 
regulations because it is possible to harmonize the ICCTA with those 
federally recognized regulations.”); Tyrrell v. Norfolk S. Ry. Co., 248 
F.3d 517, 522–23 (6th Cir. 2001) (holding Congress did not intend for 
the ICCTA to repeal the Federal Railway Administration's authority 
under the Federal Railway Safety Act to regulate rail safety); BNSF 
Ry. Co. v. Albany & E. R.R. Co., 741 F. Supp. 2d 1184, 1196–98 (D. 
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Or. 2010) (holding that the ICCTA does not displace the Sherman 
Act); Ass’n of Am. R.R.s v. S. Coast Air Qual. Mgmt. Dist., 2007 WL 
2439499, at *5 (C.D. Cal. Apr. 30, 2007) (“The District is correct that 
the ICCTA does not preempt the [Clean Air Act, 42 U.S.C. §§ 
7401, et seq.].”); Holland v. Delray Connecting R.R. Co., 311 F. 
Supp. 2d 744, 747–52 (N.D. Ind. 2004) (holding that the ICCTA does 
not repeal the Coal Industry Health Benefits Act); Bos. & Me. Corp. 
& Town of Ayer, Mass., 2001 WL 458685, at *6 n.28 (“[N]othing in 
section 10501(b) is intended to interfere with the role of state and 
local agencies in implementing Federal environmental statutes, such 
as the Clean Air Act [and the federal clean water statutes].”); Auburn 
& Kent, WA, 2 S.T.B. 330, 337, 1997 WL 362017 (July 2, 1997) 
(same), aff’d sub nom. City of Auburn v. United States, 154 F.3d 1025 
(9th Cir. 1998). 

Here, as explained above, the Commission has been delegated the authority 

under the CZMA to review federal activities, federally-permitted activities, and 

federally-funded activities for consistency with California’s federally-approved 

coastal management program.   

NCTD asks this Board to find that the CZMA is broadly and entirely 

preempted by the ICCTA, without any evidence of past conflicts to support its 

speculation about future conflicts.  To date, the Commission has reviewed and 

approved at least 28 consistency certifications for railroad projects that NCTD 

and SANDAG have proposed.  Declaration of Larry Simon, ¶ 8.  Indeed, the 

Commission has concurred in three Del Mar bluffs stabilization projects, 

including the most recent one that apparently gave rise to NCTD’s petition (Del 

Mar Bluffs Stabilization Project 2, Project 3 and Project 4).3  Declaration of Larry 

Simon, ¶ 12.  

                                         
3 NCTD appears to take issue with a letter from the mayor of the City of 

Del Mar sent prior to the Commission’s August 12, 2020 concurrence with the 
project.  Much of NCTD’s petition appears to rest on what it describes as 

(continued…) 
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Since at least 2002, the Commission has not objected to any consistency 

certification for a railroad project in San Diego County.  Declaration of Larry 

Simon, ¶¶, 7-8.  Given that the CZMA was first enacted in 1972 and had been in 

effect for over 20 years before Congress created the STB, there is no doubt that 

Congress was well aware of the requirements for CZMA consistency review of 

railroad projects in the coastal zone at the time the ICCTA was enacted.  Where 

two statutes are capable of co-existence, they are both found to be effective.  “The 

courts are not at liberty to pick and choose among congressional enactments, and 

when two statutes are capable of co-existence, it is the duty of the courts, absent a 

clearly expressed congressional intention to the contrary, to regard each as 

effective.”  Swinomish Indian Tribal Community v. BNSF Railway Company, 

supra, 951 F.3d at p. 1156.  This rule applies equally to the STB.  Ibid.  Here, the 

CZMA and ICCTA have always co-existed in harmony with regard to NCTD and 

SANDAG rail-related projects.  This Board should reject NCTD’s unsupported 

and purely speculative arguments that a conflict will occur at some unidentified 

time in the distant future and that broad preemption is warranted. 

The Commission notes that the Association of American Railroads filed a 

reply in this matter on September 18, 2020, that relies on AES Sparrows Point 

LNG, LLC v. Smith, 527 F.3d 120 (4th Cir. 2008), for the proposition that there are 

limits on state and local authority under CZMA where another federal law regime 

                                         
(…continued) 
potentially disastrous consequences if the City’s position is adopted.  NCTD fails 
to inform this Board, however, that the Commission did not accept or adopt the 
position of the City but instead concurred with the project as requested by 
SANDAG.  Declaration of Larry Simon, ¶ 13. 
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covers the activity at issue.  Ass’n Reply, p. 4.  However, in Sparrows Point, a 

Maryland county attempted to enforce a prohibition regarding LNG terminals 

under state law that had not been approved by the federal government as an 

amendment to the state’s coastal management program.  In the absence of such 

federal approval, the county could not enforce that prohibition pursuant to the 

CZMA.  Id. at pp. 126-127.  That is simply not the case here.  California’s coastal 

management program has been federally approved and is fully enforceable under 

the CZMA. 

Indeed, STB’s own regulations foresees the CZMA and ICCTA working 

together in harmony. 49 CFR § 1105.9. The regulations, entitled Coastal Zone 

Management Act requirements, state: 

(a) If the proposed action affects land or water uses within a State coastal 
zone designated pursuant to the Coastal Zone Management Act (16 U.S.C. 
1451 et seq.) applicant must comply with the following procedures: 

 
(1) If the proposed action is listed as subject to review in the State's 
coastal zone management plan, applicant (with, or prior to its 
filing) must certify (pursuant to 15 CFR 930.57 and 930.58) that 
the proposed action is consistent with the coastal zone 
management plan. 

 
(2) If the activity is not listed, applicant (with, or prior to its filing) 
must certify that actual notice of the proposal was given to the 
State coastal zone manager at least 40 days before the effective 
date of the requested action. 

 
(b) If there is consistency review under 15 CFR 930.54, the Board and the 
applicant will comply with the consistency certification procedures of 15 
CFR 930. Also, the Board will withhold a decision, stay the effective date 
of a decision, or impose a condition delaying consummation of the action, 
until the applicant has submitted a consistency certification and either the 
state has concurred in the consistency certification, or an appeal to the 
Secretary of Commerce (under 15 CFR 930.64(e)) is successful. 

 



 

14 

Thus, to the extent any conflicts or uncertainty exists, the STB’s own regulations 

require an applicant to sort those issues out through the consistency review 

process. Thus, any conflicts here between CZMA and ICCTA is based on pure 

speculation and, at best, premature.  

II. NCTD’S PETITION IS PURELY SPECULATIVE AND DOES NOT 
PRESENT AN ACTIVE CONTROVERSY. 

This Board has discretionary authority under 5 U.S.C. § 554(e) and 49 

U.S.C. § 721 to issue a declaratory order to eliminate a controversy or remove 

uncertainty.  United States Envtl. Prot. Agency Petition for Declaratory Order, 

2014 WL 7392860, at *4 (Dec. 29, 2014).  In exercising its discretion, the Board, 

as did its predecessor the Interstate Commerce Commission, considers, among 

other things, the issue’s significance to the industry and the ripeness of the 

controversy.  Delegation of Auth.-Declaratory Order Proceedings, 5 I.C.C.2d 

675, 676 (I.C.C. June 30, 1989).  The Board has exercised its discretion and 

declined to institute declaratory order proceedings where it was not shown that 

such a proceeding was necessary to terminate an active controversy.  Ibid.   

Here, there simply is no active controversy to be resolved.  In a discussion 

of future projects in the most recent Del Mar Bluffs Stabilization Project 

consistency certification, SANDAG mentioned that at some unknown time in the 

distant future it may be necessary to relocate the tracks on the Del Mar Bluffs, but 

that possibility depends on funding and planning.  As the Commission’s decision 

explains, “SANDAG states in its March 2020 Project Study Report that an update 

to the 2015 San Diego Regional Transportation Plan is in progress and is planned 

to be completed in October 2021.  This will include an updated timeline of a 
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phased, long-term adaptation plan for relocating the railroad off the bluffs.  

SANDAG is also undertaking a LOSSAN [Los Angeles San Diego] corridor 

planning study to narrow down the long-term alternatives and alignments for the 

railroad, with completion expected in December 2021.  SANDAG also notes that 

once funding is secured to relocate the railroad off the bluffs, a detailed plan to 

remove railroad infrastructure off the bluffs and from the toe of the bluffs will be 

developed.  However, it also states that the permanent relocation solution (such as 

a tunnel option along an inland alignment underneath the City of Del Mar) could 

take decades to plan, fund, and construct.”  Declaration of Larry Simon, ¶¶ 14-15, 

Exhibit 1, ppg. 15-16 (“Section F. Update on Future Bluff Stablization Projects 

and Planning for Railroad Relocation”).)  Thus, there is no specific project, no 

indication what other federal agency approvals might be required that would 

trigger Commission consistency review, and no certainty that funding will be 

forth coming in the decades to come.  More importantly, NCTD’s argument rests 

on speculation that the Commission will require that the track be moved inland.4  

As noted above, NCTD’s partner SANDAG is investigating such an inland 

relocation, not the Commission.  Given these circumstances, there is simply no 

current active controversy for this Board to consider.  The Board should exercise 

its discretion and decline to institute declaratory proceedings. 

                                         
4  NCTD includes a newspaper article in which the Coastal 

Commissioners reportably express concern about the impacts of sea level rise on 
the highly erodible bluffs in Del Mar and how sea level rise may affect rail safety 
along this corridor.  These statements, however, do not provide evidence that the 
Commission can or would require NCTD to relocate its tracks to an inland 
location. 
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CONCLUSION 

For the foregoing reasons, the Commission requests that the Board decline 

to issue a declaratory order.  To the extent that any conflict may potentially exist 

in the future, those issues remain unripe for this Board to resolve. 
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I, Larry Simon, declare as follows: 

1. I am over the age of 18 and have personal knowledge of 

the matters stated herein. If called upon, I could and would testify 

competently to the facts stated below.  

2. I have worked on federal consistency issues for over 30 

years, ever since I joined the California Coastal Commission 

(“Commission”) in 1988. Currently, I am the Manager of the Federal 

Consistency Unit in the Energy, Ocean Resources and Federal 

Consistency Division at the Commission. I have held this position 

since January 2020. Prior to being appointed Manager, I was the 

Federal Consistency Coordinator from November 2003 through 

December 2019, and Federal Consistency Staff from November 1988 

through October 2003. I received a Masters of Arts in Geography from 

San Diego State University in 1986 and received a Bachelor of Science 

in Soil Science from California State Polytechnic University Pomona in 

1978. 

3. As the Federal Consistency Manager, I am responsible for 

overseeing and managing the implementation of the Commission's 

regulatory authority under the federal Coastal Zone Management Act 

(CZMA) and its certified California Coastal Management Program 

(CCMP). The Federal Consistency Unit staff prepares reports and 
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recommendations and reviews for consistency with CCMP policies a 

wide variety of complex and technical onshore and offshore federal 

agency activities, federally licensed or permitted projects, and 

federally funded activities affecting resources of the coastal zone.  

4. Projects reviewed by the Commission have included a 

variety of railroad infrastructure improvements in San Diego County, 

and I have served as the lead analyst for a majority of these projects 

since 2000. I also serve as the primary liaison to Commission staff, 

staff of other government agencies, special interest groups, and the 

general public on all federal consistency matters under the 

Commission's jurisdiction. 

5. Consistency certifications are submitted by applicants for 

federal licenses, permits, or funding. The submittal materials are 

reviewed and a staff report and recommendation is prepared and then 

scheduled for Commission action at one of its monthly meetings. The 

staff report describes the proposed activity and analyzes the activity 

for consistency with the applicable policies of the CCMP. The report 

then recommends that the Commission either concur with or object to 

the consistency certification made by the applicant.  

6. If the Commission's action at the scheduled public hearing 

is consistent with the staff recommendation, and if no changes are 
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made by the Commission to the proposed findings contained in the 

staff report, then that staff report serves as the official record of action 

by the Commission on the consistency certification. The electronic 

version of the staff report is retained on the Commission's computer 

system and a paper copy is retained in the consistency certification 

application file. 

7. Since 2002 the Commission has reviewed and concurred 

with at least 28 consistency certifications submitted by NCTD, or its 

project partner San Diego Association of Governments (SANDAG), for 

railroad projects along the LOSSAN corridor in San Diego County 

affecting NCTD rail lines or operations. As the chart below 

summarizes, with few exceptions, NCTD submitted consistency 

certifications to the Commission for railroad projects through the year 

2009, while SANDAG submitted consistency certifications after 2010: 

Cert. No.  Applicant Project Description 

1. CC-0001-20 SANDAG After-the-fact emergency repairs at Del 
Mar Bluffs 

2. CC-0002-19 SANDAG Batiquitos Lagoon Bridge Double Track 

3. CC-0004-18 SANDAG Del Mar Bluffs Stabilization Project 4 

4. CC-0001-18 SANDAG San Luis Rey River Bridge Double Track 

5. CC-0001-17 SANDAG San Dieguito River Bridge Double Track 
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6. CC-0005-15 SANDAG Poinsettia Station Improvements 

7. CC-0004-15 SANDAG San Elijo Lagoon Bridge Double Track 

8. CC-0003-15 SANDAG San Diego River Bridge Double Track 

9. CC-0006-14 NCTD San Dieguito River Bridge scour repair 

10. CC-0002-14 SANDAG North Coast Corridor Public Works Plan 
(with CalTrans) 

11. CC-0202-13 SANDAG Poinsettia Station 

12. CC-048-12 SANDAG San Onofre to Pulgas Double Track 
Stage 2 

13. CC-009-12 SANDAG San Onofre to Pulgas Double Track 
Stage 1 

14. CC-056-11 SANDAG Sorrento Valley Double Track 

15. CC-026-11 SANDAG Final wetland mitigation plan for CC-
052-10 

16. CC-006-11 NCTD San Dieguito River Bridge scour 
protection 

17. CC-052-10 SANDAG Sorrento Valley Double Track 

18. CC-020-10 SANDAG Del Mar Bluffs Stabilization Project 3 

19. CC-075-99 NCTD Agua Hedionda Lagoon Bridge Double 
Track 

20. CC-059-09 NCTD Replacement of Los Penasquitos Lagoon 
Bridges 

21. CC-008-07 NCTD Loma Alta Creek Bridge Double Track 

22. CC-072-05 NCTD After-the-fact emergency repairs to 
Bridge 208.6 over San Onofre Creek  

23. CC-055-05 NCTD Replacement of Agua Hedionda Lagoon 
Bridge 

24. CC-052-05 NCTD Santa Margarita River Bridge Double 
Track 

25. CC-004-05 NCTD O’Neill to Flores Double Track 
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26. CC-048-04 NCTD Del Mar Bluffs Stabilization Project 2 

27. CC-086-03 NCTD Pulgas to San Onofre Double Track 

28. CC-029-02 NCTD Oceanside-Escondido Rail Project 

 

8. Of the 28 railroad projects submitted by SANDAG or the 

NCTD, the Commission has not objected to any consistency 

certifications. These projects have included new segments of double-

track, replacement of aging railroad bridges over coastal lagoons with 

new double-track bridges, scour protection and repair, after-the-fact 

emergency repairs, and major stabilization projects along the Del Mar 

Bluffs.  

9. NCTD has continued to submit consistency certifications 

for bridge scour repair projects, as recently as 2014, and as recent as 

August 2020, scheduled a meeting to discuss an upcoming bridge scour 

project that NCTD was proposing. That meeting was subsequently 

cancelled without explanation. 

10. Both NCTD and SANDAG participate in periodic meetings 

with Commission staff to discuss railroad projects, including planning 

efforts regarding relocation of the railroad tracks off the Del Mar 

Bluffs to an inland route. The most recent meeting with Commission, 

SANDAG, and NCTD staffs took place on September 30, 2020. At that 



7 
 

meeting, NCTD staff confirmed to me that they are participating in 

the Regional Rail Corridor Study, which includes evaluating tunnel 

alternatives for railroad relocation off the Del Mar Bluffs. 

11. With respect to the two major bluff stabilization projects 

referenced in NCTD’s petition, those projects in Del Mar will be 

reviewed by the Commission similar to the prior bluff stabilization 

projects submitted by NCTD and SANDAG via consistency 

certifications. Neither agency has objected to making such submittals 

to the Commission in the past, and SANDAG has committed to such 

submittals for the two upcoming projects. To date, I have never 

received any communications from NCTD objecting to or questioning 

this process. 

12. As the table in paragraph 7 above shows, the Commission 

has concurred with three consistency certifications for Del Mar Bluff 

Stabilization Projects since 2004: Del Mar Bluffs 2 (CC-048-04 from 

NCTD), Del Mar Bluffs 3 (CC-020-10 from SANDAG), and Del Mar 

Bluffs 4 (CC-0004-18 from SANDAG). In March 2020 SANDAG 

submitted an after-the-fact consistency certification (CC-0001-20) for 

emergency repair and stabilization measures on the Del Mar Bluffs 

undertaken in November and December 2019. SANDAG contacted me 

on December 3, 2019, and informed me of the significant erosion 
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adjacent to the trackbed caused by a rainstorm that overwhelmed 

drainage systems in the railroad right-of-way, and of the ongoing 

emergency repair and stabilization measures necessary to protect the 

trackbed. SANDAG committed to submitting an after-the-fact 

consistency certification, and I confirmed the provisions in the federal 

consistency regulations that provided for implementation of emergency 

measures prior to full compliance with the federal consistency 

requirements of the CCMP.  

13. During my review of CC-0001-20, the Commission received 

a letter from the City of Del Mar raising concerns with the emergency 

work done on the bluffs, primarily relating to visual effects of the work 

and the standard of review to be used by the Commission in its review 

of the consistency certification. In addition to the sculpting and 

coloring that was an original element of the emergency work, 

SANDAG agreed to investigate potential modifications to a portion of 

the emergency work that could further reduce visual effects, and 

incorporated that agreement into its consistency certification. 

However, the Commission did not accept the City's position that the 

standard of review for CC-0001-20 was, in part, the City's certified 

Local Coastal Program. The standard of review for consistency 

certifications has always been and continues to be governed by the 
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Commission’s regulatory authority under the CZMA; i.e., the Chapter 

3 policies of the Coastal Act as incorporated into the federally-

approved California Coastal Management Program. The Commission 

held a public hearing on CC-0001-20 on August 12, 2020, and 

concurred with the consistency certification, finding that the 

emergency work was consistent with the Chapter 3 policies of the 

Coastal Act. Subsequent to this concurrence with CC-0001-20, I am 

unaware of any challenges to the Commission's decision.   

14. In addition to the emergency bluff stabilization measures 

concurred with by the Commission, CC-0001-20 also included an 

informational update on the future Del Mar Bluffs Stabilization 

Projects 5 and 6, ongoing regional planning efforts for relocating the 

railroad off the bluffs, development of sea level rise vulnerability 

analysis and hazard adaptation reports, and progress reports and 

timelines to keep the Commission informed about the status of these 

projects and planning studies. A true and correct copy of the 

Commission’s Staff Report regarding CC-0001-20 is attached hereto as 

Exhibit 1, and a true and correct copy of the supporting exhibits to the 

Commission’s Staff Report is attached hereto as Exhibit 2. SANDAG 

committed to continue to submit consistency certifications for Del Mar 

Bluffs stabilization projects and continue its successful coordination 
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with the Commission staff during project design and implementation 

to ensure the protection of critical public infrastructure (including the 

LOSSAN railroad corridor) and coastal resources consistent with the 

Coastal Act.  

15. The update information included in the Commission's 

adopted staff report for CC-0001-20 states that an update to the 2015 

San Diego Regional Transportation Plan is in progress and is planned 

to be completed in October 2021. This plan will include an updated 

timeline of a phased, long-term adaptation plan for relocating the 

railroad off the bluffs. SANDAG is also undertaking a LOSSAN 

corridor planning study to narrow down the long-term alternatives 

and alignments for the railroad, with completion expected in December 

2021. SANDAG also noted in the update that the permanent relocation 

solution (such as a tunnel option along an inland alignment 

underneath the City of Del Mar) could take decades to plan, fund, and 

construct.  

16. At no time during the Commission staff's review of CC-

0001-20 or at the Commission's public hearing did NCTD (or other 

agencies participating in regional railroad planning studies in San 

Diego County) express any concerns or objections to the topics included 
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in the planning update (including railroad relocation off the Del Mar 

Bluffs) provided to the Commission by SANDAG in CC-0001-20. 

17. With respect to the fencing project referenced in NCTD’s 

petition, contrary to NCTD’s implication, the Commission has not 

received any requests for federal consistency review from the NCTD or 

anyone else regarding a proposed railway fencing project in Del Mar.  

18. Based on my two decades of experience working on federal 

consistency review with SANDAG and the NCTD, the Commission's 

federal consistency review process has actually been very much 

harmonized with the ICCTA. The Commission’s review has never 

interfered with or defeated any rail operation. 

19. For example, the November and December 2019 

emergency repair work received immediate Coastal Commission 

authorization per the emergency provisions of the federal consistency 

regulations (15 CFR Section 930.32(b)) as soon as the Commission was 

informed by SANDAG of the need for the emergency work. 

20. Moreover, the Commission has concurred with every bluff 

stabilization project that SANDAG and NCTD has brought before it, a 

process NCTD has never once complained to the Commission of being 

onerous, and a process that has never once interfered with NCTD’s rail 

operations. There is no reason to believe, other than pure speculation, 
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that this process will be any different for future bluff stabilization 

projects.  

21. Even if the NCTD now finds the Commission’s long-

standing federal consistency review process to be onerous, SANDAG, 

in coordination with NCTD, has already committed to submit 

consistency certifications for the two future major bluff stabilization 

projects.  

22. NCTD’s petition, moreover, mischaracterizes the 

Commission’s position on federal consistency review. The Commission 

never has asserted, nor does it expect to in the future to assert, federal 

consistency review of all future rail maintenance and upgrade projects. 

Any concern that the Commission wishes to involve itself with routine 

rail maintenance work is without any factual basis.  

23. Nor has the Commission’s federal consistency review 

process forced NCTD’s to come to a screeching halt. To the contrary, as 

the table outlining prior consistency certifications related to NCTD rail 

show, on paragraph 7 above, emergency work has always been 

immediately approved, and after-the-fact certifications permitted.  

24. The Commission has never required that the railroad line 

be relocated off the bluff. Though the Commission has and does 

support the planning efforts currently underway by NCTD and 



SANDAG to investigate alternative locations for that segment on the 

eroding and unstable Del Mar Bluffs, the Commission has never 

mandated NCTD do so in conflict with any federal law or order. 

I declare that the foregoing is true and correct under penalty of 

perjury and that this declaration was signed on October 2, 2020, 1n 

Pleasant Hill, California. 

Larry Simon 
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Filed:     3/12/20 
3rd Month:   6/12/20 
6th Month:  9/12/20 
Staff:     LS-SF 
Staff Report:   7/24/20 
Hearing Date:  8/12/20 

STAFF REPORT:  REGULAR CALENDAR 
 
 
Consistency Certification No.:  CC-0001-20 
Applicant:  San Diego Association of Governments  
Location: Mile Posts 244.30 and 244.25 (near 13th Street and 

15th Street, respectively) on the North County Transit 
District railroad right-of-way on the Del Mar Bluffs, 
City of Del Mar, San Diego County (Exhibit 1).   

Project Description:   After-the-fact review of emergency bluff stabilization 
measures constructed between November 30, 2019, 
and December 15, 2019, to preserve railroad 
trackbed support and railroad operations due to a 
large storm event that overwhelmed drainage 
systems and caused significant bluff erosion in two 
locations west of the trackbed.  

Staff Recommendation: Concurrence   

 

SUMMARY OF STAFF RECOMMENDATION 

The San Diego Association of Governments (SANDAG) submitted an after-the-fact 
consistency certification for two emergency bluff stabilization measures constructed on the 
Del Mar Bluffs between November 30 and December 15, 2019. On November 28 and 29 a 
rainstorm event overwhelmed the drainage systems in the North County Transit District’s 
(NCTD) railroad right-of-way (ROW). Drainage inlets were blocked with sediment and 
vegetation, and storm water runoff overflowed the railroad trackbed at Mile Posts 244.30 
and 244.25 (near 13 Street and 15th Street, respectively), causing significant erosion 
immediately west of the trackbed at the two locations. SANDAG determined that 

https://documents.coastal.ca.gov/reports/2020/8/W13b/W13b-8-2020-exhibits.pdf
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immediate installation of bluff stabilization measures was needed in order to protect the 
trackbed and resume safe rail operations. SANDAG informed Commission staff on 
December 3, 2019, of the emergency measures completed at MP 244.30 and to be 
undertaken at MP 244.25, and also committed to submitting an after-the-fact consistency 
certification for the emergency measures.  
 
The consistency certification submitted on March 12 included a description of the 
emergency repairs. The work at MP 244.30 consisted of removal of loose material from the 
failed slope area and excavation to a depth where hard material was encountered. Two 
steel plates were installed behind existing steel H-piles and the eroded area was backfilled 
with concrete slurry. The repair work at MP 244.25 consisted of excavation down to the 
stable Del Mar Formation, approximately eight feet below the top of the existing soldier 
piles. Steel dowels were drilled into the eight soldier piles, steel reinforcement was 
installed between the piles, and shotcrete was installed to create a lagging wall between 
the exposed piles. The shotcrete was colored Mesa Bluff and was sculpted by hand to 
blend in with the surrounding bluff. 
 
The emergency repair project was necessary to protect the railroad trackbed and public 
safety and is similar to previous upper bluff stabilization projects the Commission has 
reviewed and approved on the Del Mar Bluffs. However, the two walls will alter natural 
landforms and erosion patterns on the bluffs and are therefore inconsistent with Section 
30253 of the Coastal Act. However, Section 30235 permits approval of the project despite 
this inconsistency because it is required to protect an existing structure in danger from 
erosion, is designed to mitigate adverse impacts to shoreline sand supply and other 
coastal resources, and is the least environmentally damaging feasible alternative. The staff 
recommends the Commission find the project is inconsistent with Section 30253 of the 
Coastal Act, but that the override provision of Section 30235 allows for concurrence with 
the project despite that inconsistency.  
 
The emergency repair project was designed and constructed to minimize the alternation of 
the bluffs and be visually compatible with the surrounding area. The two walls are similar 
to existing visible bluff stabilization projects concurred with previously by the Commission 
and include design and treatment methods to minimize adverse effects on scenic views. 
The staff recommends that the Commission find the emergency project consistent with the 
view protection policy of the Coastal Act (Section 30251).  
 
SANDAG’s consistency certification also includes information on its future Del Mar Bluffs 
Stabilization Projects 5 and 6, ongoing planning efforts for relocating the railroad off the 
bluffs, development of sea level rise vulnerability analysis and hazard adaptation reports, 
and progress reports and timelines to keep the Commission informed about the status of 
these projects and planning studies. SANDAG will continue to submit consistency 
certifications for Del Mar Bluffs stabilization projects and continue its coordination with the 
Commission staff during project design and implementation to ensure the protection of 
critical public infrastructure and coastal resources consistent with the Coastal Act. 
 
The staff recommends that the Commission concur with consistency certification CC-
0001-20. The motion and resolution are on Page 4 of this report. The standard of review 
for this consistency certification is the Chapter 3 policies of the Coastal Act. 
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I. APPLICANT’S CONSISTENCY CERTIFICATION 
 
The San Diego Association of Governments (SANDAG) has certified that the proposed 
activity (CC-0001-20) complies with the California Coastal Management Program and will 
be conducted in a manner consistent with that program. 
 
II. MOTION AND RESOLUTION 
 
MOTION: 
 

I move that the Commission concur with consistency certification CC-0001-
20. 

 
Staff recommends a YES vote on the motion. Passage of this motion will result in an 
agreement with the certification and adoption of the following resolution and findings. An 
affirmative vote of a majority of the Commissioners present is required to pass the motion. 
 
RESOLUTION: 
 

The Commission hereby concurs with consistency certification CC-0001-20 
by SANDAG on the grounds that the project is consistent with the 
enforceable policies of the California Coastal Management Program. 

 
III. FINDINGS AND DECLARATIONS 
    
A. PROJECT DESCRIPTION 
 
On March 12, 2020, the San Diego Association of Governments (SANDAG) submitted an 
after-the-fact consistency certification to the Commission for emergency bluff stabilization 
measures constructed on the Del Mar Bluffs between November 30 and December 15, 
2019 (Exhibit 1). On November 28 and 29, 2019, a rainstorm event overwhelmed the 
drainage systems in the North County Transit District’s (NCTD) railroad right-of-way 
(ROW). Drainage inlets were blocked with sediment and vegetation, storm water runoff 
overflowed the railroad trackbed at Mile Posts 244.30 and 244.25 (near 13 Street and 15th 
Street, respectively), and runoff spilled over the edge of the 50- to 70-foot-high bluff 
causing significant erosion immediately west of the trackbed at the two locations (Exhibits 
2 and 4). The erosion of the bluff edge back towards the trackbed temporarily halted train 
operations over the Thanksgiving weekend. SANDAG determined that immediate 
installation of bluff stabilization measures were needed in order to protect the trackbed at 
the edge of the coastal bluff and to resume safe rail operations.   
 
On Saturday November 30, SANDAG began and completed emergency repairs at the MP 
244.30 site (Exhibit 3). Passenger and freight train service resumed at reduced speeds 
and on-site monitoring was significantly increased to ensure public safety. Repairs at the 
MP 244.25 site were undertaken on December 14 and 15 and required suspending all 
railroad operations between the Solana Beach and Sorrento Valley stations (Exhibit 5). 
Train service across the Del Mar Bluffs resumed on December 16.  

https://documents.coastal.ca.gov/reports/2020/8/W13b/W13b-8-2020-exhibits.pdf
https://documents.coastal.ca.gov/reports/2020/8/W13b/W13b-8-2020-exhibits.pdf
https://documents.coastal.ca.gov/reports/2020/8/W13b/W13b-8-2020-exhibits.pdf
https://documents.coastal.ca.gov/reports/2020/8/W13b/W13b-8-2020-exhibits.pdf
https://documents.coastal.ca.gov/reports/2020/8/W13b/W13b-8-2020-exhibits.pdf
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SANDAG informed Commission staff on December 3, 2019, of the emergency measures 
completed at MP 244.30 and to be undertaken at MP 244.25, and also committed to 
submitting an after-the-fact consistency certification for the emergency measures. 
Commission staff then discussed with SANDAG staff the provisions in the federal 
consistency regulations that provided for implementation of emergency measures prior to 
full compliance with the federal consistency requirements of a State coastal management 
program. On December 9 SANDAG submitted brief descriptions of the repair work 
completed at the 15-foot-wide eroded area at MP 244.30 and the proposed work at the 40-
foot-wide eroded area at MP 244.25. Commission staff worked with SANDAG staff during 
the months of January and February on the required elements for the after-the-fact 
consistency certification, including more detailed descriptions of the emergency work 
completed, schedules for future Del Mar Bluffs stabilization projects, updated plans for 
relocating the railroad off the bluffs to an inland alignment, and schedules for completion of 
an updated sea level rise vulnerability analysis and bluff retreat analysis for the Del Mar 
Bluffs railroad corridor.  
 
The consistency certification submitted on March 12, 2020, included the following 
description of the emergency repairs completed in late 2019: 
 
Component 1 - MP 244.30 (13th Street Area) 
 

Pre-Project Condition 
 
As a result of significant erosion that resulted form the November 28-29 storm 
event, a 15-foot-wide area eroded at MP 244.30, within 10 feet of the edge of 
the railroad tracks (attachment 1; photos 1-3) [Exhibit 2]. The eroded area was 
located within an area that was previously reinforced with soldier piles and a 
steel H-pile wall as part of the Del Mar Bluffs 2 Stabilization Project in 2007 and 
a separate NCTD maintenance project in 1996. 
 
Improvements 
 
SANDAG and NCTD mobilized Mid Coast Transit Constructors (MCTC) to 
preform the emergency repair work of Component 1 on November 30, 2019. 
The repair work consisted of the installation of a slurry backfill. Loose material 
from the failed slope area was removed, and the area was then excavated to a 
depth where hard material was encountered (approximately 10 feet below the 
top of the existing steel H-piles). The contractor then installed two steel plates 
(each measuring eight feet by 10 feet) behind the existing piles and 
subsequently backfilled the eroded area to fill the void left by the erosion 
(attachment 1; photos 4-6) [Exhibit 3]. This repair is expected to remain in 
place until the steel soldier pile wall is replaced or modified as part of the future 
Del Mar Bluffs Stabilization Project 5, which is expected to enter the 
construction phase in 2021, or when funding is secured. 

  
 
 
 

https://documents.coastal.ca.gov/reports/2020/8/W13b/W13b-8-2020-exhibits.pdf
https://documents.coastal.ca.gov/reports/2020/8/W13b/W13b-8-2020-exhibits.pdf
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Alternatives 
 
Due to the need for immediate action due to safety concerns, and limited 
availability of materials, other alternatives were not analyzed. Furthermore, no 
alternatives were analyzed for this component because the improvement 
consisted of the repair of a portion of an existing damaged area. The filling of 
the eroded area was the least impactive and most cost-effective solution to 
repair the localized erosion.  

 
 Component 2 – MP 244.25 (15th Street Area) 
 

Pre-Project Condition 
 
The localized erosion at MP 244.25, which is located approximately 250 feet 
north of MP 244.30, caused by the November 28-29 storm event resulted in an 
approximate 77-foot-wide eroded area immediately west of the railroad tracks 
(attachment 1; photo 7) [Exhibit 4]. Soldier piles that were installed as part of 
the 2007 Del Mar Bluffs 2 Stabilization Project, which became exposed as a 
result of the erosion, acted as designed and resulted in soil arching between the 
piles, which supported the lateral loads received from passing trains. Trains 
were able to operate before this emergency repair was completed, but at 
significantly reduced speeds and with onsite track monitoring 24/7 to ensure 
that the erosion did not encroach into the critical railroad zone of influence. Due 
to the extent of the localized erosion in this area, the proximity of the erosion to 
the railroad zone of influence, and the depth at which the soldier piles were 
exposed, a permanent engineered solution was required in order to ensure 
public safety. 
 
Improvements 
 
The engineering firm of record on previous Del Mar Bluffs Stabilization Projects, 
HTNB, designed a permanent lagging solution in conjunction with Leighton 
Consulting, Inc. for geotechnical recommendations, Jacobs Engineering Group, 
Inc. (representing NCTD) for safety of train operations, and MCTC for 
constructability (attachment 2). SANDAG and NCTD mobilized MCTC on 
December 14, 2019, and all the work was completed on December 15, 2019. 
The emergency repair area was excavated until the stable Del Mar Formation 
was reached, which was present approximately 8 feet below the top of the 
soldier piles. Steel dowels were drilled into the soldier piles and steel 
reinforcement was subsequently installed between the piles in preparation of 
shotcrete installation, which was required to create a lagging wall between the 
exposed piles. The shotcrete was colored Mesa Bluff and was sculpted by hand 
to provide a rock appearance to blend in with the surrounding bluff (attachment 
1; photos 8-13) [Exhibit 5]. This emergency repair is expected to remain in 
place until the tracks are permanently relocated off the bluffs.  

 
 
 

https://documents.coastal.ca.gov/reports/2020/8/W13b/W13b-8-2020-exhibits.pdf
https://documents.coastal.ca.gov/reports/2020/8/W13b/W13b-8-2020-exhibits.pdf
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Alternatives 
 
The first alternative considered was to implement a temporary fix. This would 
have consisted of installing temporary end shoring between the piles as an 
initial measure to prevent further erosion while a long-term solution was 
designed. This alternative was not utilized because installation of the end 
shores would have disrupted the soil arching between the piles, which would 
have exacerbated the localized erosion. 
 
Another alternative that was analyzed was to use steel plates and concrete 
slurry backfill, which would have been similar to the repair technique that was 
utilized in the first component at MP 244.30. This alternative would have 
involved the installation of steel plates behind the soldier piles to retain the 
material supporting the trackbed. However, the soldier piles in this area have tie 
back anchors that begin in the pile cap and extend at an angle down into the 
bluff. The proximity of the tie backs to the top of the pile would have made it 
difficult to install the steel plates without compromising the integrity of the tie 
back. This alternative was not utilized due to the risk of damaging the tie back 
anchors. 
 
The last alternative that was analyzed was the installation of a cast in place 
concrete lagging wall. This alternative was consistent with the original lagging 
design included as part of Del Mar Bluffs 2 Stabilization Project. The overall 
approach was similar to that of the constructed shotcrete wall; however, it would 
have first required the installation of wood formwork between the piles before 
concrete could have been poured. This alternative posed constructability issues 
as the formwork would be difficult for the workers to construct within the narrow 
work window. Additionally, installing the formwork for the rear of the wall would 
have required excavating further toward the track than the shotcrete alternative. 
Preserving the soil arching between the piles was required to maintain the 
stability of the track, and the additional excavation required for the cast in place 
option would have potentially encroached into the critical railroad zone of 
influence. Due to the constructability issues, and the potential to disrupt the 
stability of the track, this alternative was eliminated. 

 
These November and December 2019 emergency repair measures are evaluated for 
consistency with the applicable Chapter 3 Coastal Act policies in Sections D and E of this 
report. In addition, SANDAG has asked the Commission to review the consistency of 
possible future work at the shotcrete wall that it may undertake (and which it formally 
incorporated into its consistency certification on July 17, 2020) in order to address what the 
City of Del Mar believes is the visual prominence of this emergency repair project. This 
work is relatively minor and is described in the visual resources section of this report.  
 
The additional information included in SANDAG’s consistency certification regarding 
schedules for future Del Mar Bluffs stabilization projects, updated plans for relocating the 
railroad off the bluffs to an inland alignment, and schedules for completion of an updated 
sea level rise vulnerability analysis and bluff retreat analysis for the Del Mar Bluffs railroad 
corridor is examined in Section F of this report. These materials are provided by SANDAG 
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for informational purposes only and SANDAG is not requesting at this time that the 
Commission analyze those schedules and plans for consistency with the Coastal Act. 
 
B. COMMISSION JURISDICTION AND STANDARD OF REVIEW 
 
The Commission, SANDAG, and NCTD have had a long disagreement over whether 
SANDAG and NCTD rail projects are subject to state coastal development permit 
requirements. Typically, a project triggers federal consistency review because SANDAG is 
required to obtain a federal Clean Water Act Section 404 permit for the project and/or 
because it involves federal funding. The various positions regarding state permit 
requirements are outlined in Exhibit 7, taken from Commission findings concurring with a 
recent SANDAG consistency certification (CC-0001-18). As reflected in that discussion, 
the Commission has generally agreed during past reviews, and is repeating this 
interpretation here, that as long as all the entities can agree to the activity’s consistency 
with the Coastal Act, it is not necessary to resolve any question as to the necessity of a 
coastal development permit. For the subject emergency bluff stabilization measures, 
SANDAG submitted an after-the-fact consistency certification to the Commission.  
 
The federal consistency regulations (15 CFR Section 930.32(b)) provide a process 
whereby federal agencies, when faced with an emergency or other similar unforeseen 
circumstance, can undertake an activity consistent to the maximum extent practicable with 
the enforceable policies of a state coastal management program, to the extent that the 
emergency/circumstance allows. Federal agencies shall consult with State agencies and 
attempt to seek State agency concurrence prior to addressing the emergency. Once the 
emergency/circumstance has passed, Federal agencies shall comply with all applicable 
provisions of the federal consistency regulations regarding procedures for submittal of a 
consistency or negative determination.   
 
However, the federal consistency regulations for activities requiring a federal license or 
permit (under which the subject consistency certification was submitted), do not provide a 
similar provision for an after-the-fact consistency certification submittal. Nevertheless, the 
Commission has previously conducted after-the-fact reviews of emergency actions 
undertaken by non-federal entities that adhere to the provisions of 15 CFR Section 930.32. 
As noted above, SANDAG informed the Commission staff last December of the 
emergency measures it was constructing on the Del Mar Bluffs, committed to submit an 
after-the-fact consistency certification for that activity, and committed to work with the 
Commission staff on the required elements of that submittal. 
 
The standard of review for this and all consistency certifications is the Chapter 3 policies of 
the Coastal Act. A Certified Local Coastal Program (LCP), such as the City of Del Mar’s, 
may be used by the Commission as guidance or provide background information for 
interpreting how to apply the Chapter 3 policies of the Coastal Act, but an LCP is not the 
legal standard of review for a consistency certification under the provisions of the 
California Coastal Management Program. 
 
 
 
 

https://documents.coastal.ca.gov/reports/2020/8/W13b/W13b-8-2020-exhibits.pdf
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C. OTHER GOVERNMENTAL APPROVALS AND CONSULTATIONS 
 
SANDAG did not undertake any formal consultation with other government agencies prior 
to the construction of the emergency bluff stabilization measures. Subsequently, SANDAG 
did discuss the emergency work with the Corps of Engineers and the San Diego Regional 
Water Quality Control Board and informed both agencies that none of the work took place 
in jurisdictional waters. (SANDAG later sent both agencies a copy of the subject 
consistency certification.) On December 5, 2019, the executive directors of SANDAG and 
NCTD sent a memo to the Board of Directors of both agencies and key stakeholders, 
including the City of Del Mar, regarding the status of the emergency bluff stabilization 
measures. On July 20, 2020, SANDAG staff made a presentation to the Del Mar City 
Council regarding the status of: (1) emergency repair work completed last December; (2)  
SANDAG’s development of a response to the City’s request for a modification to the 
shotcrete wall installed at MP 244.25; (3) ongoing construction of the Del Mar Bluffs 
Stabilization Project 4; and (4) planning for future bluff stabilization projects and relocation 
of the railroad off the bluffs.     
 
D. GEOLOGIC HAZARDS 
 
Coastal Act Section 30235 states: 
 

Revetments, breakwaters, groins, harbor channels, seawalls, cliff retaining 
walls, and other such construction that alters natural shoreline processes shall 
be permitted when required to serve coastal-dependent uses or to protect 
existing structures or public beaches in danger from erosion, and when 
designed to eliminate or mitigate adverse impacts on local shoreline sand 
supply. Existing marine structures causing water stagnation contributing to 
pollution problems and fishkills should be phased out or upgraded where 
feasible. 

 
Coastal Act Section 30253 states in part: 
 

New development shall do all of the following: 
 
(a) Minimize risks to life and property in areas of high geologic, flood, and fire 

hazard. 
 

(b) Assure stability and structural integrity, and neither create not contribute 
significantly to erosion, geologic instability, or destruction of the site or 
surrounding area or in any way require the construction of protective 
devices that would substantially alter natural landforms along bluffs and 
cliffs . . .  

 
The emergency repair work constructed by SANDAG in late 2019 is similar to other upper 
bluff stabilization measures the Commission has reviewed and approved over the last 20 
years along the 1.6-mile-long segment of railroad that crosses the Del Mar Bluffs. To date, 
SANDAG and NCTD have completed extensive field investigations and geotechnical 
studies, characterized the nature and cause of bluff erosion, identified and prioritized the 
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areas in need of stabilization, and completed numerous bluff stabilization projects, 
including the following: 
 
 In CDP 6-96-156, the Commission authorized installation of 24 soldier piles at 13th 

Street, including visual treatment for the top of the exposed piles so that the project 
would blend in with the surrounding terrain. 

 
 In 1998 drainage improvements were constructed on the top of the bluffs. 

 
 In CDP 6-01-081, the Commission authorized the installation of 12 soldier piles 

between 7th and 8th Streets, including conditions requiring erosion controls, best 
management practices, annual reporting, and Commission staff review of staging 
and construction plans, monitoring and maintenance plans, and the use of materials 
and colors. 

 
 The Commission concurred with CC-048-04 for SANDAG’s Del Mar Bluffs 

Stabilization Project 2 for the installation of 1,326 linear-feet of soldier pile walls on 
the upper bluffs. 

 
 The Commission concurred with CC-020-10 for SANDAG’s Del Mar Bluffs 

Stabilization Project 3 for the installation of 1,060 linear-feet of soldier pile walls at 
seven additional priority areas along the bluffs. 

 
 The Commission concurred with CC-0004-18 for SANDAG’s Del Mar Bluffs 

Stabilization Project 4 for the installation of a variety of bluff stabilization and repair 
projects to protect the railroad trackbed, including bluff-top drainage improvements 
and slope failure repairs near: (1) 7th Street using an earth-colored cement slurry 
buttress fill within the eroded area of the upper bluff; (2) Anderson Canyon using 
new soldier piles, steel H-piles, concrete lagging, and backfilling; (3) 7th and 8th 
Streets using soldier pile walls on the upper bluff; and (4) 9th and 10th Streets using 
steel H-piles and lagging walls.  

 
In concurring with CC-0004-18, the Commission found that: 
 

The most recent geotechnical memorandum for the proposed project (Leighton 
Consulting, Inc., August 13, 2018) stated that the coastal bluffs supporting the 
rail alignment in the project area have a history of landslides and failures, and 
that the bluffs are subject to ongoing erosion and failures that could threaten the 
viability of rail service. This memorandum also stated that the average bluff 
retreat rate in the project area is 0.5 feet per year, and that bluff retreat is 
typically episodic with no retreat for some time and then several feet or more in 
one event. Segments of the pedestrian pathway on top of the bluff have eroded 
away and in some locations the coastal bluff has eroded to as close as 20 feet 
from the railroad track. 

 
As noted in Section A of this report, the storm event, drainage failures, and subsequent 
bluff erosion that occurred in late November 2019 brought the edge of the eroding bluff to 
within 10 feet of the edge of the railroad track at MP 244.30 near 13th Street (Exhibit 2). 

https://documents.coastal.ca.gov/reports/2020/8/W13b/W13b-8-2020-exhibits.pdf
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Section F of this report provides more information on the status of updated sea level rise 
analyses and the development of a long-term, phased adaptation plan to address the 
chronic erosion and safety issues in this area, including relocation planning. 
 
In the above-referenced projects, the Commission found that bluff stabilization was 
necessary to protect the railroad trackbed and public safety and consistent with the 
geologic hazard minimization policies of Sections 30235 and 30253. The emergency 
repairs made to the upper bluff at MP 244.30 and MP 244.25, and which are the subject of 
this after-the-fact consistency certification, were also necessary to protect the railroad 
trackbed and are similar to previous bluff stabilization projects constructed on the Del Mar 
Bluffs.   
 
In CC-0004-18 SANDAG agreed to incorporate numerous measures regarding 
maintenance and monitoring of bluff stabilization structures that it had previously included 
in CC-020-10. These measures include: (1) visual treatment plans for exposed soldier 
piles and grade beams; (2) annual monitoring and reporting (including to the Commission) 
on the status of stabilization structures, and following major storm events or earthquakes;  
(3) coordination with the City of Del Mar; (4) agreeing that future stabilization measures 
needing additional federal consistency review; and (5) Commission review of the status of 
stabilization measures and structures at the end of their design life and/or in the context of 
railroad relocation planning. This agreement ensured that SANDAG and the Commission 
will be made aware of any damage to or weathering of bluff stabilization structures. It also 
provided for consultation between the two agencies to determine whether structural repairs 
or other actions are necessary to protect the railroad trackbed and what type of federal 
consistency review may be needed for future repair actions. SANDAG has incorporated 
the two 2019 emergency repair projects into the maintenance and monitoring agreement 
outlined in CC-0004-18. 
 
With these maintenance and monitoring provisions incorporated, the Commission finds 
that the emergency repair projects designed and constructed in November and December 
2019 provide necessary protection to the railroad trackbed at two eroding locations on the 
Del Mar Bluffs. These projects will minimize risks to life and property, assure stability and 
structural integrity of the trackbed, and will neither create nor contribute significantly to 
erosion, geologic instability, or destruction of the two project sites or surrounding areas.  
 
The projects will, however, alter natural landforms along bluffs and cliffs by altering natural 
erosion patterns at the site, and are therefore inconsistent with that portion of Section 
30253. However, Section 30235 permits approval of cliff retaining walls and erosion control 
measures such as these, despite such inconsistencies, if the retaining structure is required 
to protect an existing structure in danger from erosion, the structure is designed to 
eliminate or mitigate its adverse impacts to shoreline sand supply and other coastal 
resources, and the proposed protective measure is the least environmentally damaging 
feasible alternative. Here, the railroad line was constructed prior to the passage of 
Proposition 20 and the Coastal Act and is therefore an existing legal structure that qualifies 
for shoreline protection. The rainstorms in November 2019 caused the railroad trackbed to 
be in danger due to erosion. These measures were also necessary in order to protect the 
trackbed and were the least environmentally damaging alternative to stabilize the trackbed. 
(See Section A for a discussion of alternatives to the proposed project, and Section F for a 
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discussion of a longer-term alternative that will help preclude the need for continued 
armoring of this section of the coast.) Finally, the development did not include work on the 
beach, will only cause minimal impacts to local sand supply, and – as described elsewhere 
in these Findings – does not have other coastal resource impacts that require mitigation, 
Further, CC-0004-18 required SANDAG to prepare (in coordination with the North County 
Transit District and the City of Del Mar) a comprehensive long-term public access 
improvement plan for the Del Mar area, which will be submitted to the Commission by 
February 2022. This previously required public access improvement plan will ensure the 
public access and sand supply impacts of the various bluff stabilization projects, including 
the subject emergency projects (which are located within the geographic area covered by 
CC-0004-18), will adequately be mitigated.  
 
Should SANDAG not implement the above-referenced maintenance and monitoring 
measures, the Commission can use the federal consistency reopener provisions of the 
Coastal Zone Management Act (15 CFR Sections 930.65 and 930.85) and determine 
whether the two emergency projects remain consistent with the policies of the California 
Coastal Management Program (i.e., Chapter 3 of the Coastal Act). Therefore, the 
Commission finds that the emergency Del Mar Bluffs stabilization projects constructed in 
November and December 2019 are inconsistent with Section 30253 of the Coastal Act, but 
that the override provision of Section 30235 permits the project despite that inconsistency.  
 
E. SCENIC VIEWS 
 
Coastal Act Section 30251 states: 
 

The scenic and visual qualities of coastal areas shall be considered and 
protected as a resource of public importance. Permitted development shall be 
sited and designed to protect views to and along the ocean and scenic coastal 
areas, to minimize the alteration of natural land forms, to be visually compatible 
with the character of surrounding areas, and, where feasible, to restore and 
enhance visual quality in visually degraded areas. New development in highly 
scenic areas such as those designated in the California Coastline Preservation 
and Recreation Plan prepared by the Department of Parks and Recreation and 
by local government shall be subordinate to the character of its setting. 

 
SANDAG evaluated the potential effects on scenic views of the two emergency repair 
projects. The smaller project at MP 244.30 near 13th Street is at a location within the 
railroad right-of-way such that it is not very visible from the beach or public access 
pathways in the area. One of the installed steel plates is located behind existing wooden 
lagging and the second steel plate is located partially behind existing rock on the bluff face 
(Exhibit 3). The end result is even when the project site is viewed from the beach, there is 
no noticeable change in the appearance of the top of the bluff given the existing wooden 
lagging wall at this location. 
 
As described in Section A (Project Description) of this report, the 77-foot-wide repair 
project at MP 244.25 near 15th Street required an engineering solution that accommodated 
the existing soldier piles and tie back anchors at the project site. The constructed shotcrete 
wall and the tops of the exposed soldier piles were colored and hand textured to match the 

https://documents.coastal.ca.gov/reports/2020/8/W13b/W13b-8-2020-exhibits.pdf
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appearance of the existing bluff, and are similar in appearance to other bluff stabilization 
structures concurred with by the Commission in this region (Exhibit 5). SANDAG 
concluded that the bluff-top structure may be noticed by beachgoers but not in a significant 
way and would likely not draw viewers’ attention.  
 
However, the City of Del Mar, in a letter to the Commission on April 21, 2020, stated that 
the emergency repair work should include mitigation measures to address the impacts to 
aesthetics that the walls create. The City states that: 
 

. . . the emergency repair resulted in exposed vertical walls visible from the 
beach below and the excavated soil was not replaced. While the repair did 
include shotcrete wall treatments intended to blend the wall face into the 
adjacent bluff, the City requests mitigation be required to cover the walls 
entirely with natural material including soil and native plantings.  

 
The City further stated that while the location of the walls was justified to address the 
emergency situation that developed in late November 2019, the existing appearance of the 
walls are inconsistent with policies in the City’s LCP (in particular DMMC Section 
30.50.060) which call for “feasible mitigation measures to minimize adverse environmental 
effects,” in this case aesthetics. 
 
To address this concern, on July 17 SANDAG submitted to the Commission a document 
which described a potential modification that could be made to the shotcrete wall installed 
last December at MP 244.25 to further reduce the visual appearance of the wall. SANDAG 
examined potential options for covering the wall face with native soil and adding 
landscaping to control further erosion of the steep slope beneath the wall. A topographic 
survey of the wall area was completed on July 7 and determined that: (1) the wall has an 
exposed height varying from 3.5 to 6.5 feet; (2) the existing slope below the wall that drops 
to the beach sits at an angle of approximately 1:1; and (3) there is a flat area at the base of 
the wall approximately 3 feet wide along the southerly part of the wall and this flat area 
widens to a maximum of 10 feet at the northern end of the wall (Exhibit 6).  
 
In the July 17 document SANDAG outlined a potential project at this location: 
 

The project team has concluded that a potentially feasible option would be to 
place fill in the flat area in front of the lagging wall to raise the grade up to 3 feet 
and construct a new slope at an angle varying from 1:1 to 1.5:1 (Attachments 1 
and 2). A limited compaction effort would be proposed using equipment placed 
on the uphill side of the wall. Although a mechanically compacted or geogrid 
reinforced slope would be less prone to erosion, it is not feasible due to the 
small area, limited access, and the potential of further eroding the slope. 
Additionally, a limited compaction effort is desirable to encourage plant growth, 
The fill placement would cover approximately 30% (130 SF) of the exposed 
wall; covering the entire width of the wall is not feasible due to the limited width 
of the flat area in front of the southerly portion of the wall. Covering the entire 
height of the wall ia also not feasible as the slope of the fill would be too steep 
and unstable.  

 

https://documents.coastal.ca.gov/reports/2020/8/W13b/W13b-8-2020-exhibits.pdf
https://documents.coastal.ca.gov/reports/2020/8/W13b/W13b-8-2020-exhibits.pdf
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An unirrigated hydroseed mix with a bonded fiber matrix could be applied to the 
entire slope form the bottom of the wall to the toe of the slope at the beach. The 
seed mix would utilize native salt tolerant species and be comprised of species 
that do not require regular maintenance. Container plants such as Salt Grass 
plugs could be used in the flatter accessible areas to encourage taller massing 
in front of the wall as well as to provide a stringer root structure to hold loose 
surface materials in place (Attachments 1 and 2). Although cost estimates have 
not yet been evaluated, if costs are reasonable, it is recommended that the 
bonded fiber matrix and hydroseed mix be applied to the entire slope, even if fill 
is not placed in front of the wall. Vegetation growth form the bonded fiber matrix 
and hydroseed matrix would help stabilize the steel 1:1 slope below the wall. 
 
Although this option is potentially feasible, there is a risk of future erosion to fill 
placed against the wall and to the slope below. Bluff erosion is episodic and 
therefore unpredictable; storm damage and wave action eroding the toe of the 
slope are also factors in future erosion of the area. 

 
SANDAG also considered other alternatives to addressing both the appearance of the wall 
and the eroding slope below the wall. A turf reinforced mat system with hydroseeding is 
not viable due to the lack of support for anchoring the system on the eroding bluff face and 
the visual appearance of the mat. Benching of the slope and adding fill to promote 
vegetation growth is not viable as it would require excavating into an existing unstable 
slope. A third alternative considered covering the existing wall and soldier piles with 
engineered fill at a slope of 1.5:1 with geogrid reinforcing placed at 2-foot intervals 
vertically. However, this would also require construction of a new retaining wall at the toe 
of the bluff. SANDAG determined that the cost, permitting requirements, and potential 
effects associated with a shoreline protection structure make it infeasible for modifying the 
view of the shotcrete wall. 
 
In a response to questions from Commission staff regarding the potential project described 
above, SANDAG stated that no final decision has been made about incorporating the 
project into the ongoing Del Mar Bluffs Stabilization Project 4 or the future Del Mar Bluffs 
Stabilization Project 5. That decision will be made at a future date after engineering design 
and cost estimates are completed for the design alternative described above. SANDAG 
further stated that it would like to involve and coordinate with NCTD and the City of Del 
Mar prior to making a final decision about the modification to the shotcrete wall. Despite 
these current timing constraints, SANDAG requested that the Commission review the 
proposal as a part of its analysis of CC-0001-20.     
 
The Commission agrees with SANDAG that the two emergency repair projects are similar 
to existing visible project elements associated with bluff stabilization projects concurred 
with previously by the Commission in consistency certifications CC-048-04, CC-020-10, 
and CC-0004-18. The two upper bluff walls included design and treatment methods to 
minimize to the extent practicable any adverse effects on scenic views, particularly given 
the emergency nature of the work, the requirement to protect the railroad trackbed from 
failure, the limitations on stabilization alternatives at this location, and the inherent 
instability of the bluffs.  
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Should future remedial measures be necessary to protect the constructed emergency 
projects, SANDAG will consult with the Commission to determine what if any additional 
federal consistency review is necessary to ensure that those remedial measures do not 
create adverse effects on scenic resources in the project area. In addition, SANDAG has 
agreed to incorporate into the subject consistency certification the maintenance and 
monitoring measures and commitments regarding bluff stabilization structures included in 
the Del Mar Bluffs Stabilization Project 4 (CC-0004-18). Those measures include visual 
treatment plans for exposed soldier piles and grade beams, annual monitoring and 
reporting (including to the Commission) on the status of stabilization structures, and 
following major storm events or earthquakes, coordination with the City of Del Mar, future 
stabilization measures needing additional federal consistency review, and Commission 
review of the status of stabilization measures and structures at the end of their design life 
and/or in the context of railroad relocation planning. 
 
While the Chapter 3 policies of the Coastal Act, including the view protection policy of 
Section 30251, are the standard of review for federal consistency certifications, the 
Commission acknowledges the City of Del Mar LCP and the guidance it can provide to the 
Commission in its analysis of project consistency with the view protection policy of the 
Coastal Act. The Commission finds that the coloring and texturing incorporated into the 
emergency repair projects served as feasible mitigation measures to minimize the effects 
of the walls on scenic resources. The Commission also finds that SANDAG’s potential 
modification to the shotcrete wall (as described above), while not necessary to bring the 
shotcrete wall into consistency with the view protection policy of the Coastal Act, would 
nevertheless serve as an additional visual mitigation measure and its construction would 
be consistent with that policy. Therefore, the Commission encourages SANDAG to 
implement the potential modification to the shotcrete wall.   
 
In conclusion, the Commission finds that the two emergency repair projects at MP 244.30 
and MP 244.25 were designed and constructed to minimize the alternation of the bluffs, be 
visually compatible with the surrounding area, and protected scenic views along the 
shoreline. The Commission also finds that the potential modification to the shotcrete wall at 
MP 244.25 (which, as discussed previously, SANDAG has incorporated into this 
consistency certification) is designed to further minimize the appearance of the wall from 
the adjacent beach area. Therefore, the Commission finds that the emergency Del Mar 
Bluffs stabilization projects constructed in November and December 2019, and the 
potential modification to the wall, are consistent with the view protection policy of the 
Coastal Act (Section 30251). 
 
F. UPDATE ON FUTURE BLUFF STABILIZATION PROJECTS AND PLANNING FOR RAILROAD 

RELOCATION 

The emergency repairs analyzed in this consistency certification represent one in a series 
of measures to stabilize the blufftop railroad corridor in the face of increasing hazards 
associated with erosion and climate change, including sea level rise and more frequent 
and extreme storm events. SANDAG has addressed these hazards in part through large-
scale bluff stabilization projects that have resulted in a significant hardening of the Del Mar 
Bluffs. Additional projects – Del Mar Bluffs Stabilization Projects 5 and 6 – are planned to 
address expected hazards to the railroad corridor over the next 20 to 30 years. These 
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projects have been and will continue to be necessary to protect the railroad, which is 
considered critical infrastructure under the Coastal Act. However, these bluff stabilization 
projects are also implemented at a cost to other coastal resources, including visual 
resources and the natural process of bluff erosion and sediment movement within the 
coastal ecosystem.  
 
The risks to the railway corridor as well as the necessary monetary and resource costs to 
maintain the existing infrastructure will only increase with time. To address this ongoing 
situation, Commission staff is working with SANDAG staff to develop a long-term planning 
solution that protects critical railway use and other coastal resources associated with the 
bluff. In January 2020, as part of discussions related to the emergency repairs included in 
this consistency certification, Commission staff and SANDAG staff discussed the need to 
accelerate the development of several medium- and long-term planning elements 
associated with the railroad corridor. Specifically, these elements include: 
 

1. An updated and more detailed sea level rise vulnerability analysis for the Del Mar 
Bluffs railroad corridor, using the Commission’s most recent sea level rise forecasts 
and the “H++” sea level rise planning scenario identified by the California Ocean 
Protection Council. This analysis will need to examine the potentially severe effects 
from that scenario on railroad infrastructure in and adjacent to the Del Mar Bluffs 
corridor. This vulnerability analysis must also include an updated bluff retreat 
analysis, based in part on the effects to bluff stability from sea level rise and 
associated wave attack at the toe of the bluffs.  
 

2. A plan and timeline for development of a phased, long-term adaptation plan for 
relocating the railroad off the bluffs. An update on the status of railroad relocation 
alternatives, sea level rise and hazards adaptation planning efforts, relocation 
scheduling, and the latest estimates on costs associated with railroad relocation. A 
schedule, with objectives and timelines, for reporting to the Commission on 
progress made by SANDAG on developing the long-term adaptation plan, including 
analysis of the City of Del Mar’s sea level rise adaptation plan.  
 

3. Details and estimated schedules for Del Mar Bluffs Stabilization Projects 5 and 6, 
including potential mitigation measures for unavoidable adverse effects to coastal 
resources arising from stabilization measures. 
 

4. An update on the current threats to railroad operations on the bluffs, including bluff-
top drainage problems (both within and east of the railroad right-of-way), bluff 
instability, wave attack at the toe of the bluffs, and sea level rise. 
 

5. Preliminary plans for removing railroad infrastructure off the bluffs and at the toe of 
the bluffs once the railroad is relocated. 
 

6. Status of development of the long-term public access plan SANDAG committed to 
undertake along with NCTD and the City of Del Mar for submittal to the Commission 
by February 2022. 
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Commission staff requested that SANDAG provide information on each of the elements 
above, including a process and timeline as appropriate, as part of the review of this federal 
consistency certification. In response, SANDAG submitted information on Del Mar Bluffs 
Stabilization Projects 5 and 6 and railroad relocation planning. The submittals are 
summarized below.   
 

Del Mar Bluffs Stabilization Project 5 
 
The project will focus primarily on upper bluff and bluff top stabilization 
measures including soldier pile installation for seismic stabilization of the bluffs, 
grading for erosion stabilization and control, repairing and upgrading the 
existing storm water drainage systems, installing new drains and subdrains to 
reduce infiltration into the bluffs, installing new piped drainage outlets to the 
beach, and installing lagging walls between soldier piles. SANDAG has agreed 
to develop any necessary environmental mitigation measures for DMB 5 in 
coordination with Commission staff. A new geotechnical study is incorporated 
into the project to review current geology and analyze conditions based on 
updated standards. The project will also include preparation of an updated bluff 
retreat analysis and an updated bluff stabilization plan. SANDAG anticipates 
beginning construction of the approximately $65 million project in the year 2021 
if funding is secured. A consistency certification is expected to be submitted to 
the commission in August 2020 with a hearing before the Commission in 
November or December.  

 
Del Mar Bluffs Stabilization Project 6 
 
SANDAG acknowledges that coastal erosion of the bluffs is anticipated to 
accelerate with climate change and sea level rise, both of which threaten the 
trackbed and rail operations. This project will develop a detailed sea level rise 
analysis and adaptation plan. The project will provide an assessment of the 
impacts of sea level rise on bluff stability and rail operations, and will analyze 
the trackbed and bluffs to identify locations and methods for bluff toe protection 
and bluff face stabilization in order to slow down future bluff retreat and to 
protect the bluffs from future sea level rise. An updated Del Mar Bluffs 
geotechnical report will outline potential bluff stabilization measures which could 
include replacement and enhancement of existing bluff toe walls, new bluff toe 
protection structures, bluff face landscaping, additional soldier piles, drainage 
improvements, and erosion control measures. SANDAG has agreed to develop 
any necessary environmental mitigation measures for DMB 6 in coordination 
with Commission staff. SANDAG anticipates that construction of this $34 million 
project could start in the year 2024 if funding is secured. The submittal date of a 
consistency certification is unknown at this time.  

 
Railroad Relocation off the Del Mar Bluffs 
 
SANDAG states in its March 2020 Project Study Report that an update to the 
2015 San Diego Regional Transportation Plan is in progress and is planned to 
be completed in October 2021. This will include an updated timeline of a 
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phased, long-term adaptation plan for relocating the railroad off the bluffs. 
SANDAG is also undertaking a LOSSAN corridor planning study to narrow 
down the long-term alternatives and alignments for the railroad, with completion 
expected in December 2021. SANDAG also notes that once funding is secured 
to relocate the railroad off the bluffs, a detailed plan to remove railroad 
infrastructure off the bluffs and from the toe of the bluffs will be developed. 
However, it also states that the permanent relocation solution (such as a tunnel 
option along an inland alignment underneath the City of Del Mar) could take 
decades to plan, fund, and construct.  

 
Based on this future project information submitted by SANDAG in its consistency 
certification, a discussion of the above-referenced six planning elements follows. 
 
For Element 1, Commission staff began discussions with SANDAG staff on what the sea 
level rise vulnerability analysis report should include, the process for collaboration, and the 
timeline for submitting the report. Commission staff has requested that SANDAG include in 
its upcoming consistency certification for DMB 5 a progress report on the development of 
the sea level rise vulnerability analysis report. Furthermore, and given the uncertain 
funding and date for submittal of the consistency certification for DMB 6 (which, as 
SANDAG notes above, is to include the completed sea level rise analysis report), the 
Commission staff requested that SANDAG provide the Commission’s Executive Director 
with additional progress reports on the development of the sea level rise vulnerability 
analysis. SANDAG has agreed to submit another progress report to the Executive Director 
by June 30, 2021. SANDAG anticipates submitting the final sea level rise vulnerability 
analysis report to the Executive Director by December 31, 2021. However, if funding 
constraints delay completion of the report, SANDAG has agreed to submit a progress 
report by December 31, 2021, and additional semi-annual reports if necessary until the 
final report is completed.   
 
Regarding Elements 2 and 5, Commission staff requested that SANDAG provide the 
Commission’s Executive Director semi-annual progress reports on planning, scheduling, 
and costs for railroad relocation off the bluffs, preliminary planning for removal of railroad 
infrastructure off the bluffs and at the toe of the bluffs, and on sea level rise and hazards 
adaptation planning efforts. SANDAG has agreed to submit semi-annual progress reports 
on these subjects to the Executive Director; the first report will be submitted by December 
31, 2020.  
 
Element 3 will be addressed during preparation of the consistency certifications for the 
DMB 5 and DMB 6 projects. Potential mitigation measures to address unavoidable project 
effects on coastal resources are currently being studied cooperatively by SANDAG and 
Commission staffs. Elements 4 and 6 are addressed through monthly coordination 
meetings between SANDAG and Commission staffs that commenced in March 2020.    
 
The Commission notes that when it reviews and acts on the consistency certification for 
DMB 5, which is expected to occur later this year, it expects that SANDAG will include in 
the DMB 5 submittal the above-referenced commitments regarding progress reports and 
timelines for sea level rise vulnerability analysis, railroad relocation, and sea level rise and 
hazards adaptation planning.  
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On April 21, 2020, the City of Del Mar sent letter to the Commission’s Executive Director 
requesting, in part, that the Commission commit to conducting a full federal consistency 
review of any future Del Mar Bluffs stabilization projects proposed by SANDAG, with ample 
public notice provided to all interested parties and affected cities. The City requests that 
such reviews should: (1) include a comprehensive analysis of the long term effects on 
sand supply and coastal processes resulting from the proposed use of bluff stabilization 
structures; and (2) analyze feasible alternative designs for the permanent inland relocation 
of the rail corridor, including anticipated funding sources, reasonable timeframe for 
construction, and use of the NCTD bluff right-of-way post-relocation for purposes of public 
access, recreation, and open space.  
 
SANDAG has and will continue to submit federal consistency certifications for all of its Del 
Mar Bluffs stabilization projects, and the Commission will continue to undertake the 
required analysis of future consistency certifications according to the applicable provisions 
of the Coastal Zone Management Act (CZMA) and the associated federal consistency 
regulations. In its reviews of previous consistency certifications for Del Mar Bluffs 
stabilization projects the Commission undertook detailed analyses of project effects on 
sand supply, coastal processes (including sea level rise), public access and recreation, 
scenic views, environmentally sensitive habitat, water quality, and cultural resources, and 
reviewed project alternatives and mitigation measures for unavoidable coastal resource 
impacts. The Commission will continue its rigorous and comprehensive analyses for all 
future Del Mar Bluffs consistency certifications. However, as was the case for this 
consistency certification, the Commission will follow the process described in the federal 
Coastal Zone Management Act (referenced in Section B of this report) to review any 
emergency or other unforeseen circumstances through after-the-fact consistency 
certifications.  
 
The City’s letter also requested that: (1) prior to submitting a consistency certification to the 
Commission for a bluff stabilization project, SANDAG should hold ample community 
meetings to solicit public feedback on the project and then prepare a report outlining the 
project, public comments received, and how the project was or was not modified; and (2) 
SANDAG should thoroughly analyze bluff stabilization projects under NEPA and CEQA 
and make draft documents available for public comment and review. The Commission 
supports these recommendations. 
 
In conclusion, the Commission staff looks forward to working with SANDAG on future Del 
Mar Bluffs stabilization projects and longer-term planning for sea level rise and railroad 
relocation. The Commission appreciates the commitments made by SANDAG to work with 
our staff to provide the Commission with adequate information on upcoming projects and 
sea level rise planning efforts to ensure these efforts protect critical infrastructure and 
coastal resources and are fully consistent with the Coastal Act.  
 
 

SUBSTANTIVE FILE DOCUMENTS 
  

1. CC-0001-20 (SANDAG, Del Mar Bluffs Emergency Repair Project; post-project 
submittal). 

2. CC-0004-18 (SANDAG, Del Mar Bluffs Stabilization Project 4). 
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3. CC-020-10 (SANDAG, Del Mar Bluffs Stabilization Project 3). 
4. CC-048-04 (SANDAG, Del Mar Bluffs Stabilization Project 2). 
5. CDP 6-01-081 (NCTD, Soldier Pile Installation, Del Mar Bluffs). 
6. CDP 6-96-156 (NCTD, Soldier Pile Installation, Del Mar Bluffs). 
7. San Diego Forward: The Regional Plan (SANDAG, 2015). 
8. City of Del Mar LCP as amended. 
9. Letter from City of Del Mar to California Coastal Commission, April 21, 2020. 
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Photo 1: Pre-construction view (looking north) of Component 1 
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Photo 5: Post-construction view (looking north) of Component 1 
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Photo 7: Pre-construction view (looking north) of Component 2 
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Photo 13: Post-construction view (looking southeast) of Component 2 
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ADOPTED FlNDI1 GS FROM CC-0001-18 (SAND AG, EASTBROOK TO SHELL DOUBLE TRACK 

RAILROAD PROJECT, CITY OF OCEANSIDE, SAN DIEGO COUNTY) 

C. COi'rl.i\TJSSIO JURISDICTION AND STANDARD OF REVIEW 

The project triggers federal consistency review because SANDAG is requ.ired to obtain two 
federal permits from the U.S. Army Corps of Engineers: a Clean Water Act Section 404 permit 
and a Rivers and Harbor Act Section IO permit. The Transportation and Resource Enhancement 
Program (TREP) component of the North Coast Corridor PubJic Works Plan and Transportation 
and Resource Enhancement Program (NCC PWP/fREP) functions as a master federal 
consistency certification to ensure the entire suite of rail, highway, transit, bicycle, pedestrian 
and other community and resource improvements described therein wj]l be appropriately linked, 
phased, and implemented in a manner consistent with applicable Coastal Act policies. 

However. given the Jong-term nature (30 - 40 year planning horizon) of the planning process for 
those improvements, many individual project components (such as the subject Eastbrook to Shell 
double-track project) were not described to a level of specificity allowing final determinations of 
consistency when the Commission concurred with the TREP Consistency Certification (CC-
0002-14) in August 2014. That initial review was therefore explicitly proposed to be 
programmatic, such that when specific projects become more fully developed and proposed, 
further federal consistency review would be conducted. In other words, federal consistency 
review is to be phased as plans evolve and to be triggered as future federal funding and federal 
permitting decisions are being made. The standard of review in these cases remains the Coastal 
Act. with the affected LCP(s) and the NCC PWPfIR.EP providing guiding policy and/or 
background information. To assist in these reviews, the CC PWPrrREP identifies specific 
filing content requirements regarding future federal consistency submittals for projects included 
within the NCC PWP/fREP. 

The Restoration Enhancement and Mitigation Plan (REMP) of the CC PWP/fREP provides 
directions on mitigation for unavoidable resource impacts of projects within the NCC 
PWP/fREP and identifies potential restoration site locations available to conduct any necessary 
mitigation. If mitigation sites have been installed in advance and have achieved identified 
performance standards then mi6gation credits would be available at a I :I ratio. However, if 
these mitigatjon sites are not performing sufficiently at the time that impacts from an associated 
development occur, then more typical mitigation ratios from the Commission would apply (e.g, 
4: l for wetland impacts, 2: 1 for impacts to upland environmentally sensitive habitat areas). 1 

SAN DAG states that it will implement mitigation for unavoidable project impacts in accordance 
witb and as required by the RETv1P. SANDAG further states that prior to the start of EBSDT 
construction it will submit to the Commission, for its review and concurrence, a second 
consistency certification for the project mitigation plan, and that no project construction will 
occur until and unless the Commission concurs with the second consistency certification. 

1 December I, 2014, letter to Linda Culp (SANDAG) from Gabriel Buhr (California Coastal Commission) 
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Jn reviewing past consistency certifications for SANDAG (and North County Transit District 
(NCTD)) LOSSAN corridor double-track and bridge replacement projects, the Commission has 
noted a historic jurisdictional disagreement between the rail proponents and the Commission 
over whether the projects were subject to the state Jaw coastal development permit requirement, 
or whether state law was preempted by the Interstate Commerce Commission Termination Act of 
1995, 49 U.S.C. §§ 10101 et seq. and past court decisions applying it. At the same time, the 
Commission historically agreed to "set aside" such disagreements where the projects are still 
reviewable through the federal consistency process and rely on that procedure. When the 
Commission concurred with the consistency certification for and certified the "PWPtrREP' (as 
discussed below in Section D) on August 13, 2014, the Commission essentially agreed to 
continue this procedural approach. While the subject project is one of the PWPfTREP Phase 11-
listed projects scheduled for construction between 2021 and 2030, SANDAG is requesting 
Commission concurrence with this consistency certification now in order to be in a· shoveJ­
ready" position to apply for and obtain construction funding such that the project can move 
forward at the earliest possible time during the Phase Il time period. 

The standard of review under the federal consistency process for assessing consistency with the 
California Coastal Management Program is set forth in Chapter 3 of the Coastal Act ("Chapter 
3"), Cal. Pub. Res. Code Sections 30200-30265.5. 

Exhibit 7 

CC-0001-20 
Page 2 of 2 



CERTIFICATE OF SERVICE 
 
 
In accordance with 49 C.F.R. § 1104.12, I hereby certify that on October 5, 2020, I served a copy 
of this DECLARATION OF LARRY SIMON IN SUPPORT OF CALIFORNIA 
COASTAL COMMISSION’S REPLY TO NORTH COUNTY TRANSIT DISTRICT’S 
PEITION on counsel known to represent North County Transit District by first-class mail and 
email as follows:  
 

Daniel R. Elliott 
Daniel Elliott PLLC 
2000 Pennsylvania Avenue NW 
Suite 7000 
Washington, DC 20006 
Telephone: (703) 863-9670 
Email: danelliottiii@outlool.com 
 
Attorney for North County Transit District  
 

Leslie Devaney 
Devaney Pate Morris & Cameron LLP 
402 W. Broadway 
Suite 1300 
San Diego, Ca 92101 
Email: ldevaney@dpmclaw.com 
 
Attorney for City of Del Mar  

Kristen Brunner  
Surfrider Foundation San Diego County 
Chapter 
3900 Cleveland Avenue 
Suite 201 
San Diego, CA 92103 
Emial: kristin@surfridersd.org 
 

Timothy J. Strafford 
Associate General Counsel and Corporate 
Secretary 
Association of American Railroads 
425 3rd Street SW 
Suite 1000 
Washington, DC 20024 
Email: tstrafford@aar.org 
 

 
 

V. Brizuela   
Declarant  Signature 
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