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BEFORE THE
SURFACE TRANSPORTATION BOARD

STATE OF SOUTH DAKOTA ACTING BY AND
THROUGH ITS DEPARTMENT OF
TRANSPORTATION — ADVERSE
DISCONTINUANCE OF OPERATING
AUTHORITY — NAPA-PLATTE

REGIONAL RAILROAD AUTHORITY

Docket No. AB 1253

N’ N N N N N N N

APPLICATION FOR ADVERSE DISCONTINUANCE OF OPERATING AUTHORITY
The State of South Dakota acting by and through its Department of Transportation
(“State”) requests that the Surface Transportation Board (“STB” or “Board”) exercise its
authority under 49 U.S.C. § 10903 to terminate Napa-Platte Regional Railroad Authority’s
(“NPRRA”) operating authority on a State-owned rail line extending from Milepost (“MP”’) 0.0,
referred to as Napa Junction, in South Dakota to MP 13.4+/- near Tabor, SD (“Napa-Tabor Line”
or “Line”).!
PREFACE AND SUMMARY
The State’s Application for Adverse Discontinuance of Operating Authority
(“Application”) is divided into three parts: Part I sets forth the pertinent background facts; Part
II provides the supporting information required under the Board’s discontinuance of service
rules; and Part I1I contains the State’s supporting legal argument.
The State’s last lease of the Napa-Tabor Line to NPRRA expired in September

2015. The State now leases the Napa-Tabor Line to Dakota Southern Railway Company

! The case caption is changed to correct a typographical error — “Nappa-Platte” should be
“Napa-Platte.”



(“DSRC”). DSRC has obtained a modified certificate of public convenience and necessity to
provide common carrier service over the Napa-Tabor Line.

While NPRRA’s lease of the Napa-Tabor Line has expired, its STB-authorized
class exemption rights to provide service over the line remain in effect. The State is filing this
Application to obtain a Board order terminating these rights. NPRRA has recently informed the
State it will not be opposing this Application.

The Board should grant the State’s Application under the governing public
convenience and necessity (“PC&N”) standard set forth in 49 U.S.C. § 10903 because: (i)
NPRRA'’s lease rights to use the Napa-Tabor Line have expired; (ii) the State has secured
another carrier — DSRC — to provide common carrier service over the Napa-Tabor Line; and (ii1)
the public interest will be advanced by allowing the State, as owner of the Napa-Tabor Line, to
control operations over this line.

The Board has consistently granted similar requests for adverse discontinuance of
operating authority in 49 U.S.C. § 10903 application proceedings where a carrier’s lease of the
involved line has expired. Granting the State’s application is also supported by the Board’s
decision last year granting the State’s petition for a declaratory order to adversely terminate
NPRRA’s modified certificate operating rights over a State-owned line that connects to the

Napa-Tabor Line.



I.
BACKGROUND

I. The Napa-Tabor Line is part of a longer line that runs from MP 0.0 (Napa

Junction, SD) to MP 83.3 near Platte, SD (“Napa-Platte Line”):

I | K T I
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2. The Napa-Platte Line was authorized for abandonment in 1980 but, prior
to being abandoned, was acquired by the State.?
3. In 2007, the State rail banked the segment of the Napa-Tabor Line

between Ravinia (MP 54.5) and Platte (MP 83.3) (“Ravinia-Platte Line”).’

2 See Ogilvie — Aban. —in S.D., lowa, & Neb., AB 7 (Sub-No. 88) (ICC served May 14,
1980); see also Napa-Platte Reg’l R.R. Auth. — Modified Rail Certificate, FD 35026, slip op. at
1-2 (STB served June 14, 2007) (“2007 Modified Certificate Decision™).

3 See S.D. Ry. — Notice of Interim Trail Use & Termination of Modified Rail Certificate,
FD 31874, slip op. at 2 (STB served July 17, 2007) (“2007 Trail Use Decision”) (accepting the
State’s request for notice of interim trail use for the Ravinia-Platte Line); Letter from State
counsel to Acting STB Secretary, FD 31874 (Jan. 11, 2008) (advising the Board that an



4. For many years, the State leased the portion of the Napa-Platte Line
between Napa Junction, SD and Ravinia, SD to NPRRA. This lease encompassed Napa-Tabor
Line and the line segment between Tabor (MP 13.4) and Ravinia (MP 54.5) (“Tabor-Ravinia
Line”). NPRRA’s last lease of these two lines expired on September 20, 2015.*

5. NPRRA is a political subdivision of the State of South Dakota and is a
non-operating common carrier railroad.®> In 2007, NPRRA obtained: (i) a modified certificate of
public convenience and necessity to operate over the Tabor-Ravinia Line;® and (ii) class
exemption rights to operate over the Napa-Tabor Line.” For several years, NPRRA, with the
State’s consent, subleased the Napa-Tabor Line, and the Tabor-Ravinia Line, to DSRC, an
operating Class III carrier. DSRC’s last sublease with NPRRA also expired on September 20,
20158

6. Between 2007 and September 20, 2015, neither NPRRA, DSRC, nor any
other railroad, provided any common carrier service over the Napa-Tabor Line or the Tabor-

Ravinia Line. DSRC used these lines for rail car storage, but it did not have any STB-authorized

agreement for interim trail use for the Ravinia-Platte Line became effective as of December 27,
2007).

4 See Agreement between the State of South Dakota and NPRRA, No. 910940,
Amendment No. 1 at § 1 (copy in Attachment 1).

> See 2007 Modified Certificate Decision, slip op. at 2.
61d.

7 See Napa-Platte Reg’l R.R. Auth. — Lease & Oper. Exempt. — Dakota Short Line Corp.,
FD 35025 (STB served May 31, 2007) (“2007 Class Exemption Notice”).

8 See Agreement between NPRRA and DSRC, No. 910936, Amendment No. 1 at § 1
(copy in Attachment 2).



operating authority of its own during this time period to provide common carrier service over
these lines.

7. Commencing on September 21, 2015, the State has leased the Napa-Tabor
Line, and the Tabor-Ravinia Line, to DSRC.’ The currently effective lease has a term that runs

through November 30, 2026, unless extended or terminated earlier pursuant to its terms. '°

8. At the State’s request, DSRC filed a notice with the Board on December
29, 2016 for a modified certificate of public convenience and necessity to provide common
carrier service over the Napa-Tabor Line and the Tabor-Ravinia Line.!! On January 25, 2017,

the Board issued the requested modified certificate authority to DSRC.'?

0. Following the termination of NPRRA’s lease of the Napa-Tabor Line and
the Tabor-Ravinia Line, the State requested that NPRRA voluntarily terminate its modified
certificate operating rights over the Tabor-Ravinia Line and its class exemption operating rights
over the Napa-Tabor Line. NPRRA did not undertake these actions.

10. On February 8, 2017, the State filed a petition asking the Board to issue a

declaratory order terminating NPRRA’s modified certificate rights over the Tabor-Ravinia

? See Agreements between the State of South Dakota and DSRC, Nos. 910992 (§ 19),
911004, 911022 and State of South Dakota Department of Transportation Lease Agreement, No.
911065 (copies in Attachment 3).

10 State of South Dakota Department of Transportation Lease Agreement, No. 911065, §§
3,22.

! See Dakota S. Ry. — Notice of Modified Certificate of Pub. Convenience & Necessity,
FD 36086 (filed Dec. 29, 2016).

12 See Dakota S. Ry. — Modified Certificate of Pub. Convenience & Necessity — Yankton,
Bon Homme, & Charles Mix Ctys., S.D., FD 36086 (STB served Jan. 25, 2017).



Line."® In its Declaratory Order Petition, the State argued that termination of NPRRA’s
modified certificate rights would “both protect the State’s right to control operations over a line
that it owns and have no adverse effects on rail shippers.”!

11. In its decision served on June 14, 2017, the Board granted the State’s
petition and issued a declaratory order terminating NPRRA’s modified certificate operating
rights over the Tabor-Ravinia Line. The Board granted this relief, inter alia, because: (i)
“NPRRA’s lease with the State has expired”;'® and (ii) “granting the proposed termination
should not result in any adverse impact on shippers and the community, because a replacement
carrier [DSRC] has already been granted the right to operate.”!®

12. On February 8, 2017, the State filed a petition in the instant docket (AB
1253) asking the Board to waive or exempt, in whole or in part, the application of specified
statutes and Board regulations that would otherwise apply in this proceeding
(“Waiver/Exemption Petition”). The State’s Waiver/Exemption Petition was unopposed.

13. In its decision served on May 31, 2017, the Board granted the State’s
Waiver/Exemption Petition (“Waiver/Exemption Decision”). Specifically, the Board waived or

exempted, either in whole or in part, the following statutes and Board regulations:

° System Diagram Map. 49 U.S.C. § 10903(c)(2);
49 C.F.R. §§ 1152.10-14 and 1152.22(a)(5);

° Line Attributes. 49 C.F.R. § 1152.22(b)-(e);

13 See State of S.D. Acting by & Through its Dep’t of Transp. — Pet. for Declaratory
Order, FD 36096 (filed Feb. 8, 2017) (“Declaratory Order Petition”).

14 State of S.D. Acting by & Through its Dep’t of Transp. — Pet. for Declaratory Order,
FD 36096, slip op. at 2 (STB served June 14, 2017) (“SD Declaratory Order Decision”).

151d., slip op. at 3.
161d.



° Environmental and Historic Impacts. 49 C.F.R. §§
1152.20(c), 1105.7 and 1105.8;

° Notice of Intent. 49 C.F.R. §§ 1152.20(a)(1),
1152.20(a)(2) and 1152.20(b)(1);

° Service of the Application. 49 C.F.R. § 1152.24(c);

° Posting at Agency Stations and Terminals. 49
U.S.C. § 10903(a)(3)(B); 49 C.F.R. § 1152.20(a)(3);

° Newspaper Publication. 49 C.F.R. §§ 1152.20(a)(4)
and 1152.21;

° Federal Register Notice. 49 C.F.R. § 1152.22(i); and

° Offers of Financial Assistance. 49 U.S.C. § 10904;
49 CFR.§1152.27.17

14. The State requested in its Waiver/Exemption Petition that the Board
confirm the Board’s public use regulations (49 C.F.R. § 1152.28), trail use regulations (49 C.F.R.
§ 1152.29), and mandatory imposition of labor protective conditions did not apply in this
proceeding. The Board granted these requests and confirmed in its Waiver/Exemption Decision
that these regulations and conditions were not applicable in this proceeding. '8

15.  Following the service of the Board’s Waiver/Exemption Decision, the
State engaged in discussions with NPRRA concerning the discontinuance of its operating rights
over the Napa-Tabor Line. NPRRA recently informed the State that it does not oppose this

Application.

17 Waiver/Exemption Decision, slip op. at 2-7.
81d., slip op. at 6.
-



II.
SUPPORTING INFORMATION

The State submits information supporting its Application in accordance with the
format set forth in the Board’s rules, as modified by the Board’s Waiver/Exemption Decision.

A. System Diagram Map

The Board has exempted the State’s Application from the system diagram map
requirements set forth at 49 U.S.C. § 10903(c)(2) and waived its system diagram map rules set
forth at 49 C.F.R. §§ 1152.10-14 and 1152.22(a)(5).

B. Notice of Intent

The Board ruled it its Waiver/Exemption Decision that the Board’s regulations
requiring the filing of a pre-Application notice of intent (49 C.F.R. §§ 1152.20(a)(1), 1152.20
(a)(2), and 1152.20(b)(1)) would be satisfied if the State served its Waiver/Exemption Petition
on the following entities: NPRRA, BNSF Railway Company (“BNSF”’), DSRC and Mr. Ralph
Marquardt (“Marquardt”). The State complied with this ruling by serving its Waiver/Exemption
Petition on NPRRA, BNSF, DSRC and Marquardt. "

C. Newspaper Publication

The Board ruled in its Waiver/Exemption Decision that the Board’s form-of-
newspaper publication requirements (49 C.F.R. §§ 1152.20(a)(4) and 1152.21) would be
satisfied if the State used the newspaper notice format appended to the State’s

Waiver/Exemption Petition.

19 See Waiver/Exemption Petition, Certificate of Service.
8-



The State used the approved format and, as called for under the Board’s
regulations, this notice has been published “at least once during each of 3 consecutive weeks in a
newspaper of general circulation in each county in which any part of the involved line is
located.” 49 C.F.R. § 1152.20(a)(4). Proof of publication is set forth in Attachment 4.

D. 49 C.F.R. § 1152.22(a) Information

1) Exact name of applicant. The applicant is the State of South
Dakota acting by and through its Department of Transportation.

2) Whether applicant is a common carrier by railroad subject to
49 U.S.C. Subtitle IV, chapter 105. The applicant is not a common carrier by railroad subject
to 49 U.S.C. Subtitle IV, chapter 105.

3) Relief sought (abandonment of line or discontinuance of
service). The relief sought here is discontinuance of NPRRA’s common carrier service authority
over the Napa-Tabor Line.

“4) Detailed map of the subject line on a sheet not larger than 8 x
10 2 inches, drawn to scale, and with the scale shown thereon. The map must show, in
clear relief, the exact location of the rail line . . . over which service is to be discontinued
and its relation to other rail lines in the area, highways, water routes, and population
centers. The detailed map is set forth in Attachment 5.

5 System diagram map related information. The Board ruled in
its Waiver/Exemption Decision that the State did not have to submit any information responsive

to this regulation.



6) Detailed statement of reasons for filing application. The State
is the owner of the Napa-Tabor Line. The State is filing this Application because NPRRA’s
lease of the Napa-Tabor Line with the State has expired, but NPRRA’s class exemption
operating rights over the Napa-Tabor Line remain in effect. The State seeks an order to
adversely terminate NPRRA’s STB-authorized class exemption rights to provide service over the
Napa-Tabor Line. NPRRA’s operating authority is no longer wanted or needed because the
State now leases the Napa-Tabor Line to DSRC, and DSRC has obtained STB-authorized rights
to provide common carrier service over the Napa-Tabor Line.

@) Name, title, and address of representative of applicant to
whom correspondence should be sent. Correspondence should be sent to counsel for the State

in this proceeding:

John H. LeSeur Karla L. Engle

Slover & Loftus LLP Special Assistant Attorney General

1224 Seventeenth St., N.W. South Dakota Department of Transportation
Washington, D.C. 20036 700 E. Broadway Ave.

(202) 347-7170 Pierre, SD 57501-2586

(605) 773-3262
t)) List of all United States Postal Service ZIP Codes that the line
proposed for [discontinuance] traverses. The Napa-Tabor Line traverses the following zip
codes: 57058, 57078, and 57063.
E. 49 C.F.R. §§ 1152.22(b)-(h) Information
In its Waiver/Exemption Decision, the Board ruled the State did not need to
provide any information responsive to 49 C.F.R. § 1152.22(b) (condition of properties); 49

C.F.R. § 1152.22(c) (service provided); 49 C.F.R. § 1152.22(d) (revenue and cost data); 49

-10-



C.F.R. § 1152.22(e) (rural and community impact); and 49 C.F.R. § 1152.22(f) (environmental
impact).

49 C.F.R. § 1152.22(g) provides that “[1]f passenger service is provided on the
line, the applicant shall state whether appropriate steps have been taken for discontinuance [of
passenger service].” 1d. This regulation is inapplicable because passenger service is not
provided over the Napa-Tabor Line.

49 C.F.R. § 1152.22(h) provides that “[t]he applicant shall submit such additional
information to support its application as the Board may require.” 1d. The Board has not asked
the State to submit any additional information in support of its Application. The State does
include in Part III legal argument in support of its request that the Board issue an order
discontinuing NPRRA’s operating rights over the Napa-Tabor Line.

F. 49 C.F.R. § 1152.22(i) — Draft Federal Register Notice

In its Waiver/Exemption Decision, the Board approved the State’s proposed
Federal Register Notice form. The State appends in Attachment 6 the approved Federal Register
Notice form, revised to reflect events that have occurred since the State filed its initial draft with
the Board. The State also includes in Attachment 6 a track-change copy showing the proposed
revisions.

G. 49 C.F.R. § 1152.22(j) — Verification

The State’s Application includes a verification from the Honorable Darin
Bergquist, Secretary, State of South Dakota Department of Transportation. This verification

adheres to the format prescribed in 49 C.F.R. § 1152.22(j).

-11-



I11.
SUPPORTING ARGUMENT

The Board should grant the State’s application, and issue an order discontinuing
NPRRA'’s operating rights over the Napa-Tabor Line, because the State has standing to pursue
its application and the discontinuance it seeks clearly meets the governing statutory PC&N
standard.

A. The State Has Standing as the Owner of the Napa-Tabor
Line to File This Adverse Discontinuance Application

The State is pursuing this Adverse Discontinuance Application because, while
NPRRA’s lease of Napa-Tabor Line has expired, NPRRA’s STB-authorized operating rights
over the Napa-Tabor Line remain in effect. Any member of the public with “a proper interest in
the proceeding” has standing to request that the Board issue an order discontinuing the operating
rights of a common carrier railroad.?’ The State, as the owner of the Napa-Tabor Line, clearly

has a “proper interest” in this proceeding.?!

20 Bos. & Me. Corp. — Adverse Discontinuance — New Eng. S. R.R., AB 32 (Sub-No.
100), slip op. at 2 (STB served Apr. 30, 2010) (“Bos. & Me. Corp.”) (footnote omitted);
Jacksonville Port Auth. — Adverse Discontinuance — in Duval Cty., FL, AB 469, 1996 WL
396950, at *4 (STB served July 17, 1996) (“Jacksonville Port Auth.”).

21 See, e.g., Jacksonville Port Auth., 1996 WL 396950, at *1 (line owner files adverse
discontinuance application); Lake Cty., Or. — Adverse Discontinuance of Rail Serv. — Modoc Ry.
& Land Co., LLC & Modoc N. R.R. Co., AB 1035 (STB served Nov. 17, 2009) (“Lake Cty.”)
(same); City of Rochelle, Ill. — Adverse Discontinuance — Rochelle R.R. Co., AB 549, slip op. at
1 (STB served May 27, 1999) (same) (“City of Rochelle”); Tacoma E. Ry. Co. — Adverse
Discontinuance of Operations Appl. — A Line of City of Tacoma, in Pierce, Thurston & Lewis
Ctys., WA, AB 548, slip op. at 1 (STB served Oct. 16, 1998) (same) (“Tacoma I”), stay denied
(STB served Nov. 13, 1998) (“Tacoma 11””); Cheatham Cty. Rail Auth. “Appl. & Pet.”” for
Adverse Discontinuance, AB 379X, 1992 WL 322925, at *1-2 (ICC served Nov. 4, 1992)
(“Cheatham Cty.”) (same).

-12-



B. Discontinuing NPRRA’s Operating Authority over the Napa-
Tabor Line is Required Under the Public Convenience and
Necessity Standard Set Forth in 49 U.S.C. § 10903

The Board has the statutory authority to issue an order discontinuing a common
carrier’s class exemption operating rights “if the Board finds that the present or future public
convenience and necessity require or permit the . . . discontinuance.” 49 U.S.C. § 10903(d). “In
making the finding, the Board shall consider whether the . . . discontinuance will have a serious,
adverse impact on rural and community development.” 1d.

The Board also stated, “[i]n implementing this statutory standard [49 U.S.C. §
10903(d)] in an adverse proceeding, we consider the relative burdens that continuation of service
on the one hand, and cessation of service on the other hand, would have on the involved carrier,
the owner . . . of the line, and the public.”?> Consideration of the relevant interests here clearly
dictates that the Board grant the State’s Application.

° State Interests. NPRRA’s lease of the State-owned Napa-Tabor Line
expired in September 2015. The Board has consistently held that a rail line owner should be able
to control operations over its line, and should not be forced to permit its property to be used by a
carrier whose lease of the line has expired, unless “overriding Federal interest[s]” compel a

different result.>* No such “overriding Federal interest[s]” exist in this case. Indeed, “overriding

Federal interest[s]” strongly support granting the State’s Application.

22 Bos. & Me. Corp., slip op. at 3.

23 Tacoma |1, slip op. at 3; Fore River R.R. Corp. — Discontinuance of Service Exemption
— Norfolk Cty., MA, 8 1.C.C.2d 307, 310 (1992) (“Fore River”); accord Tacoma I, slip op. at 7
(“We see no need to perpetuate [the carrier’s] unwanted, unneeded operations™); Jacksonville
Port Auth., 1996 WL 396950, at *5 (“denial of the adverse discontinuance request would amount

-13-



The State saved the Napa-Tabor Line from abandonment in 1980 by purchasing
the line pursuant to a federal program that encourages “State-arranged continuance of service
over lines that otherwise would have been abandoned.”?* This federal policy is thwarted if the
states do not have the corresponding power to control operations over their purchased lines.?

° Shipper Interests. There are no shippers currently using the Napa-Tabor
Line, nor have any shipments moved over the Napa-Tabor Line since 2007. Nevertheless,
DSRC, at the State’s direction, has obtained operating authority from the Board to provide
common carrier service over the Napa-Tabor Line, and the adjoining Tabor-Ravinia Line.

The State’s actions have produced a net benefit for any rail shippers that may
decide to obtain service over the Napa-Tabor Line. NPRRA is not an operating common carrier
and has no ability to provide service itself. DSCR, on the other hand, is an operating common
carrier which can provide rail service to shippers, and now has the STB authority needed to
provide that service upon reasonable request.?¢

° Carrier Interests. NPRRA will not be harmed by discontinuance of its

to a finding that the railroad should be permitted to continue to operate over the objections of the
owner of the line despite the railroad’s contract default”); Cheatham Cty., 1992 WL 322925, at
*5 (same).

24 Cheatham Cty., 1992 WL 322925, at *5. This program is currently codified at 49
C.F.R. Part 1150, Subpart C.

2 d.

26 Cf. Bos. & Me. Corp, slip op at 4 (finding no harm to shippers because the applicant in
the adverse discontinuance case had secured reasonable replacement carrier service); Lake Cty.,
slip op. at 2 (same); City of Rochelle, slip op. at 2 (same); Tacoma I, slip op. at 7 (same);
Jacksonville Port Auth., 1996 WL 396950, at *4 (same); Cheatham Cty., 1992 WL 322925, at *4
(same); Fore River, 8 1.C.C.2d at 311 (same).

-14-



operating authority because NPRRA is a non-operating common carrier that is not capable of
providing common carrier rail service itself. In addition, NPRRA has informed the State that it
will not oppose this Application.

° Community Interests. NPRRA has never exercised its operating rights.
Discontinuance of NPRRA’s un-exercised rights will not have any adverse impacts on rural or
community development. In addition, rural and community interests are protected because, at
the State’s direction, DSRC has obtained authority from the Board to provide common carrier
service over the Napa-Tabor Line.?’

° Board Precedent. In a series of decisions, the Board has granted adverse
discontinuance applications where the applicant has shown: (i) a carrier’s lease of the rail line at
issue has expired or has been terminated and (ii) the applicant has made arrangements with
another carrier to provide reasonable replacement common carrier service over the line.?® The
Board should take the same action here because NPRRA’s lease of the Napa-Tabor line has
expired, and the State has made arrangements with DSRC to provide superior replacement

common carrier service over the line.

27 Cf. Bos. & Me. Corp., slip op. at 4 (finding no harm to rural or community
development because the applicant in an adverse discontinuance case had secured adequate
replacement carrier service); Lake Cty., slip op. at 2 (same).

28 See id., slip op. at 3-4; Lake Cty., slip op. at 2-3; City of Rochelle, slip op. at 2-3;
Tacoma |, slip op. at 7-8; Jacksonville Port Auth., 1996 WL 396950, at *4-6; Cheatham Cty.,
1992 WL 322925, at *4-6; Fore River, 8 1.C.C.2d at 310-11.

-15-



C. The Board’s Decision Granting the State’s Request
to Terminate NPRRA’s Operating Authority over
the Tabor-Ravinia Line Provides Additional Support for
Granting the State’s Adverse Discontinuance Application
Last year, the State filed its Declaratory Order Petition asking the Board to
terminate NPRRA’s modified certificate operating rights over the Tabor-Ravinia Line.?’ The
State requested the Board to take this action because NPRRA’s lease of the Tabor-Ravinia Line
had expired; the State subsequently leased the Tabor-Ravinia Line to DSRC; at the State’s
request, DSRC obtained STB authorization to provide common carrier service over the Tabor-
Ravinia Line; and NPRRA refused to voluntarily terminate its modified certificate.>°
In SD Declaratory Order Decision, the Board granted the State’s request and
issued an order terminating NPRRA’s modified certificate.>! The Board found that termination
of this certificate was in the public interest for the reasons set forth in the State’s Declaratory
Order Petition. While the instant case arises in a slightly different legal context because NPRRA
holds class exemption rights, not modified certificate rights, over the Napa-Tabor Line, the facts
and public interest issues in both proceedings are identical in all material respects.*?
The Board’s decision in SD Declaratory Order Decision to terminate NPRRA’s

modified certificate rights over the Tabor-Ravinia Line provides additional support for granting

the State’s Application to terminate NPRRA’s operating rights over the Napa-Tabor Line.

2% Declaratory Order Petition at 1.
301d. at 9-12.
31 SD Declaratory Order Decision, slip op. at 3-4.

32 See Waiver/Exemption Decision, slip op. at 6 (noting “the nearly identical facts in the
two proceedings”).

-16-



CONCLUSION

For the reasons set forth above, the State requests that the Board grant its

Application and issue an order finding the present and future public convenience and necessity

require discontinuance of NPRRA’s operating rights over the Napa-Tabor Line.

Dated: March 28, 2018

e

Respecttully subputted,

Karla L. Engle

Special Assistant Atlorney General

South Dakota Department of Transportation
7048 E. Broadway Ave.

{605) 773-3262

Jobm H. LeSeur deL & M
Daniel M. Jaffe

A, Rebecca Williams

Slover & Loftus LLP

1224 Seventeenth Street, N.W.
Washington, D.C. 20036
{202) 3477170

Attorneys for the State of South Dlakota
Acting by and Through ts Department
of Transportation



VERIFICATION

STATE OF SOUTH DAKOTA )
) ss
COUNTY OF HUGHES )

I, Darin Bergquist, makes oath and says that [ am the Secretary, State of South
Dakota Department of Transportation; that I am authorized by the State of South Dakota acting
by and through its Department of Transportation to verify and file with the Surface
Transportation Board the foregoing application in AB 1253; that I have carefully examined all of
the statements in the application as well as the exhibits attached thereto and made a part thereof;,
that I have knowledge of the facts and matters relied upon in the application; and that all

representations set forth therein are true and correct to the best of my knowledge, information

and belief. s

Darin Ber%%i

Sworn to and subscribed
before me this 28 day

of Mg rch 2018,

Witness my hand and official seal.

4 g,
bpil-Poud R\
Notary Public in and for S 2
the State of South Dakota Bkl ta §O7 WA T2
obbi Galinat - Pay| = 4 SEAL i =
‘o : My Commission Expires Z i i g
My commission €xXpires 4022 ?’ '-,_ pUBL\C, .‘.‘ §
0 %, & ......... X N
HGTHERON

KA



CERTIFICATE OF SERVICE

I hereby certify that on this 29th day of March 2018, I served copies of the
foregoing Application For Adverse Discontinuance Authority by United States First Class Mail,
postage prepaid on:

Kenneth W. Cotton
Wipf & Cotton, L.L.C.
P.O. Box 370

Wagner, SD 57380-0370

Roger Berndt
30125 406™ Ave.
Avon, SD 57315

John Hauck
41172 Haucks Ln.
Tyndall, SD 57066

Gary Beeson
69846 299 St.
Wagner, SD 57380

Dick Rysavy
421 Wilson Ave.
Dante, SD 57329

Jason Kokes
42628 307" St.
Tabor, SD 57063

Garry Moore
635 Augusta Cir.
Yankton, SD 57078

Allen Sinclair
1200 W. 215 St.
Yankton, SD 57078

Gerald Harrington
29641 393 Ave.
Wagner, SD 57380



John Harper
4307 E. Hwy. 50
Yankton, SD 57078

Ralph Marquardt
P.O. Box 1040
Yankton, SD 57078

Roger Nober

Executive Vice President, Law and Corporate Affairs
BNSF Railway Company

2650 Lou Menk Drive

Fort Worth, TX 76131-2830

Chartes H. Montange
426 NW 162nd Street
Seattle, Washint ;

Daniel M. Tafi6 7
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LeASE
9109840 I
AGREEMENT BETWEEN
THE STATE OF SOUTH DAKOTA
AND
NAPA-PLATTE REGIONAL. RAILROAD AUTHORITY

THIS AGREEMENT {Lease Agreemert] & made and entered inlo by and between the South Daketa State
Railroad Board, acting by and through the South Dakota Department of Transpertation, Office of Alr, Rail, and
Transit, refered to in this Lease Agreement as the “State.” and the Napa-Platle Ragional Railroad Authority,
referred toiin this Lease Agresment as “Authority.” This Lease Agreement is-effectivé on June 21, 2014,

BACKGROUND:

1. The State is owner of the Rafl Facilities more fully deseritied in Appendix 1 atlached o and made. a pait of this
Lease Agraement,

2, Authority wants to lease:-from the State tHe Rail Fagifitizs.
AUTHORITY AND THE STATE MUTUALLY AGREE AS FOLLOWS:

1. Facllity. Description. The State Wil prrinii Autherity 1o use the Rail Faclities deseribed in Appentix 1
altached to this Lease Agraement,

It is undérstoad end dgreed the Rail Fadilllies ave eased in *es is” condition, The ‘State will have no
responsibility to'make any Improvément, modificalion, rebabllitation, maintenance. of 6ther change to the
Rail Faocillties for the purpese of this Lease z&\gre;ament

: rrantles. Authiorily secepts the Rail Faclities, “"AS 15, WHERE IS" and "WITH
AlL .ALJLTS By slgning his Leass Agreament, Authority. apkmwieﬂges hat Autharity or Authority's
Operator(s) has: inspected the-Rail Facillies, including ell improvements and structures thereon, Authorlty
further acknowledges that so. represantations have been made by the Stale: concerning the state or
condition of the Rail Facilities-or age of the improvemerits therean.

3. Operating Rights. The State permils Authictity to. use auy and all 6f the State" s; ﬁght:s and licénses Intha
Rail Facllities as may be necassary for ihe purpose of roviding rall frisight seivice. The rights granted
Autharity in this Lease Agreement reldle solely to-the provision of rail fisight servioe on the Rall Facilities

and Authority may not use the Rail Eagilities. for any olhier purpose without the: prior written suthorization
af the State.

4. Provision of Operatioing,

df thie Authority, i ordislo pravide rail fretgmsem ce conlragts with an aperator

to provide rail freight seivice ovér Rl Faciliiés, o such caniract will be entered inte withaut thé pribr
consent of the State. Any subleass betwesn Buthorty and an operater o provide rail servicg aver Rail

Faciliies will expressly made subjectto gl of the terms, conditions, dnd limitations cantained Inthis Lease
Agreement.

, Rall. Eacililies; Motwillistanding any provision al this Laase Agregiiient. the Slate will
rmafn sole responslb}llty for the managemiasnt of State-ownetl Ral Fasiiities znd eggipment nol required
for rall freight service:

C ien Cal Obligations. Autherily or Autherity's Operalor{s) wiil assume. all comten canier
‘obltgatimns relaled to fhe oparation of the Rail Facillies for the term of this Lease Agregment wpon the
effeclive date of this Lease Agieemen.

7. Liability of &uthority. The Authorlly will indemnify, hold hacmless, and protect! the Siate, its silbdivisions
and representatives, their officars, employees, succassors, and assigns, frem alt suils, #ctians, of cldimns
of any character brought because ol any injuries or dainage (ac:--_!\red ot susiginad By ady person,
persons, or proparty; Ingluding Slale-awned prapany, on account af any neglgent act. amiseion, teglect
ar misconduct of the Authorily. its representatives, officers, gmnloyess or agens, including Mithority's
opatataor,
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8.

10

s

Laws to be Observed. The Authorily and its operator will keep fully informed of all faderal and state laws,
all local laws, ordinances, and régulations, injunctions and all final arders and decress of bodies of
trbunals having any jurisdiction or autherity, which in any way affecl the performance of this Lease
Agreemenl. including without limitalion any laws, ordinances, requlations, orders, or decrees, identified
herein, The Autharity-and its operator will at all imes observe and comply with all such laws, ordinances,
regulations, and all final orders and decrees, and will pratest, hold harmless and indemnify the State and
its representalives against any claim or liability arsing from or based on (he violalion of any such Jaw,
ordinance, regylition, Injunction, ar final order or decrsg, whether by the Althority: or its operator.

Complaint Resolution Procedure In the event the South Daketa State Railroad Board or South Dakota
Office of Air, Rall, and Trarnsil receives & wittén complaint regarding the conduct of ‘dpetations on the

facllities deseribed in this Lease Agreement, the South Dakola State Railroad Board (Board) may-conduct
a hearlng to consider the. allegations vontainad in the complaint, Redsenable prior notice of sush hearng
will be provided to all interested parties, ineluding. but net limited lo,. the party filing the complaint, the
[program manager of tha Sowth Dakota Office af Alr. ‘Rall, and Transit. the Autherity, and the Authority's
operator, or any other railroad condueting operations on (he facilities pursuant 1o a sublease agreement
With the Authority. Any hearing hetd pursuant to this provision will be lnformal in nature and not subject to
the requirements, of BDCL, 1-26. and acl§ amendgtory thereto All interested padies will be allowed to
present oral and writlen infarmation 10 the' Board. After coasidaring all Infermation presented. the Board
will issue a written decision. which will be binding onall parties te IhisLease Agreement as If incarporated
as a provision herein. Tha decision of the Baard will be final @nd no parly will be entitled to any right of
appeal from the: Beard's: decision,

Insurance, Autherity of Autherly's Oparator will maintain a Gommercial General form of insurance
covering liability in connsetion with any of its aclivities or -operatiosa én or near the Rail Fagllities
inclyding but net limited to Public Lisbility, Perstnal Injury, and Property Damage. Federal Employers’
Liability Act Liability (or, i Warkers' Compensatian appliss, Workers' Canmpensation covatage as raquined,
or as optional, under applicable State law, whith insufance must centain a speeific waiver of ‘the
insurance company's subrogation rights against the: State, Bill of Lading, and Farelgn Ralling Stock.
Liability, and Contractusl Liability, with such limits (consistent with-fhe terms sel forth below), deductibles
and exclusions as the State may agree are salisfactary, provided however, thal: (i) sueh limits will net be.
lessthan 86 million per oecurrence; and $10 millien ivthe aggregate: and (i} policy terms will rot exclude
or limit coverage where aclivities or vperations gra an.or nead railiead tradks. The Statewill be nameéd as
an additional insured an sueh labiliy hsurdnes policy:. Any coverage afforded to the State 8s an
additional insured, will apply. as primary, insurance of thi State; and will nol be desmed to be excess o
any insurance issyed: in the name of the State, Such lability insurance must be purchased from an
insuranece company licensed te do business In Soulls Dakola, and possessing a current Bast's Insurance.
Guide Rating of A and Class X.-ar belter,

Autharity. br Authorliy's Oparator will furnish 1o the State. an Accdid Cenificate of Insurance satisfactory ta
the State, certifying the issuatice to Authorily 61 Authérity's Gparatorof the policies of insurance providing:
the types of insurance and limits of liability presciibed above, dhd stating izl the State, will be given not
less than thirty (30} days' wrilten natice by U.S, Cenlified mail (postage prepaid), pror lo- any materal
change, subslitulion or cancellation prier to nermal expiration dates. The words “endeavor fo” and "but

failur to:mail such notise will impose no ebligation or labllity of any kind upon the company. its agents or

represematives”™ must beg removed, Cancellation or expirativn of sny such insurance palicies will nat
preclude the Gtate from récovary there under for any [labllity 26sing undsrthis Lease Agresinen,

Aathority. or Authority's Operator wilk provide he Slate with avidenca of the liability insurance coverage
required by this Lease Agreement befare Authonly or Authorlly's Dperater operates aleng the Rall
Facilities and Authority or Autherity's Operator will supply State with copies of Its insuranse palicies and
any amendments, as sgoh a5 they are avaitable. and with evidence of conlinued insurance coverage on
January 1 of each year, Authority or Authofity's Qperator’ f4ilure & provide such evidance, within 7 days
of any request therefare, will enfitie State, to immetialely lermingle this Lease Agreement without hotice
and without oppertunity to cure Such defadlt. Awthority or Atthority's Opsrator acknowledges that the
purchase of insurance as required by this Pamgraph will net In any way limit ihe liability of Authorlty or
Authorily's Operator or any lessee or other operator o the Stale as set forth hereln

Personal Liability of Public Officials. th cairying oul any of the provisions of this Lease Agteement, of in
exercising any power or aulherity granied to the Authorily by er within the scope of this Lease Agreemant,
thare will be no liabiity upon any member of the Authprity, of ils authorized representatives, elther
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personally. or as officials of the Authority, it beirg urderstood that In all such matlars they act sclely as
agaents and representalives of a palitical subdivision of the Siate.of Soutly Dakote

12, Assignment. Authority will nol essign ite rights or delegale its dulies urder this Lease Agréement or any
pait thereof, without prior written consent of the State, An dpproved assignment, including assighments

oecurring by operator cantracts, will not relieve the Authority of the Authiorily's primary responsibility 1o the
State.

13. Amendment. No term or provision of {fis Lease Agreemenl may be changed, waived. discharged, pr
terminated, excepl by an instument in writing signed by the party against which the enforcement of the
.change, walver, diseharge.or termination is sought; providad howeyer, that when an emergency sltuation
afises, changes In this contract may be made orally by aufhorized representatives of both parties by
mutual egreement subject toimmediale canfismation hy telegram of othier dalivered writing,

14, | 2 | . The Stale or ts duly stthorized fepresentalive, upon redsonable
natice te Authqmy reserva the rtgme at all imes to perform arty and afl necessary (nspestions over and
across the said rgil ackage in order o inspect the sald Rail Facilities for the purpose of verifying

compliahce with the termis and condilions of this Lease Agresment,

Further, it is agreed by the State, or its dyly authorized rapresentatives, and the Authority, and its duly
autherized representatives, reserve the right at all times fo perénmi any and sl necessary inspections
over and across. the said rail trackage v ordet to inspect the said Ralll Facilities for (he purpose of
venfylng compliance with the terms and coriditions of this bease Agreament. The Rail Facility trackage
will be inspected annually at'the sole expense of the Autharily or its Qperator(s) and Authority agrees to
abide by said inspecticns and to ekert reasonable effords to-address any and all cancerns raised in these
various rail Inspections. Authority agrees that whatever deficiencles are noted during each rall inspection

will be corrected within a reasonable amount of {ime, not ta exceed thirty days, depending -upon the
seriousness of the deficiency.

ibilitation, The State will ave mrres;mnfsjﬂﬁﬂitay for retiabilitaling the Rai'klzf?é@mﬁes.

16. Additions to Rall Facllities. Thie ‘State hereby grants to the Authotity thi right to make such Addltians 1o
the Rail Factﬂllﬁs as- Authority. may tequire v perril all fesight sevice, at: Amhomy s sole expenss; THe
term ‘Addltion¢s)” as useil harein will mean capital Mprovements whish are in addltion to the Rall
Fagilities. Autherity will own and Have ihe nght 10 rémove any of said Addition mede. Those Additions
which cannot be remeved without causing the Ral Fadlities lo be lgss serviceable than before: said
Addition was made, will become the property of the State-and a part-of the Raif Facilies. However, unidar
no cifeumstances will any additions or improvemeants placed into théac:mali track siruchire during the tent
of this Lease Agreerment be removed at the tarminalion of ihis lease and any of said additions or

improvements placed into the track structure will remigin upder.all cirsumstances the property of the 'State
of Bauth Dakota.

17. Maintenance. The State. will have no-abligatien 1o perform any malntenance of the Rail Fadilities. The
Authority will be responsible for the hormal end regular work required 1o keep lhe Rall Facilltigs in the
condition riecessary 1o enable safe aperalions and will includa, but st be limited 1o, tie, rall, culvert and

bridge repairs, lamping dnd lining, suffacing, fightening bolls, driving spikes, brush cumng and wead
corilrol, and other necessary repairs and work.

18. Payment. Authiorily will make pagments to the State based ¢n ahy car storage that originates or
terminates at any paint along the Napa Junction te Ravinla rail ine, as deseribed in Appéndix 1 attach t6
this Lease Agreement, as follaws:

Thirty-two and a half peccent (32.6%) of any ¢ar siorage fees billed, The Authority's eperator miay collett
and keep all switching feas charged for the Rail Facililies,

Revenuss from storage will be dus ol fhe dme of axpiretion of this Lease Agréement, unless this
Agreemant is terminated earlier, w whick case paymenl will be dye on (he date his Agreement
terminates.

lud
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18. Term, This Lease Agreement will eantinue in full forge and effedl baginning June 21, 2014, aad ending
Jurig 20, 2018, inclusive, unless lerminated earlier parguant lo the terms of this Lease Agreement. Upon
term]natmn of tms Lease Agreament lhe Rant Famﬂtles will he rctumed to the State Ini thB same general

iscretion. Tne State may terminale this Lease. Agreement

for any reasan or no ‘reasoﬂ by giving ity (30) days writtén notice of 1erminalion by certifiad mail to' the
Authority,

21,

ination. by the Authority, For Faull. It the Slate substantially feils to perform its obligations under this
l.ease Agreement, and cantinues in such default for a period of len (10) days, the Authority will have the
right at its oplion, after first gimng forty-five (45) days wrillen notice thereof by certified mail to the State,
and notwithstéhding any waiver by the Autherity givirg netice of any prior braach thereof, o terminate this
Lease Agreament.

22, Notice. Excep) gy gxpressly pmvhzsegl otherwiss, all.notices of othér coifnnmunications hergunder will be i
writing and will be desmed duly given, if delivered in person dr by cerlified or registered mail, feturn
receipt requested; first class postage prepaid, to the person spesifisd hergin @s entitled to feceive such
notice, ar to their duly authorized representalive uniess notide of a change of address is given pursuant to
the teyms of this provision.

For'the State:
Program Managar
‘Qfﬂ’fea ol Air, Rall, and Transit
5D Departmient of Transportalion
700 Broadway Avenue East
Pierre; S0 57501-2686

For the Autharity:
&hmfpfarsoh
mapa»maue megrmar Rallrogd: Authanty

'Wagnaf' §b 573%

23. Severability. In the event any section, paragrapli, senlencs, clause or phrase contalned herein will be:
determined, declared, or adjudged invalid, illegal, unconstitulional. or othepwise unenforceable, such
determination;, declaration, or adjudication will in e manner affeer the olher sections, paragraphs,
sentences; clauses, or phrases of this Lease Agreamant which will remain infull force and effect as if the
section, paragraph, senténce. clauss, or plirdse declared, datermined or adjudged, invalid, iflegal,
unconstitutional, ar othenvise: um;nfama-ihle was ol griginally & part thersof,

i, This Lease Agreement and the Appendix atached herely. represent the enfite
agreement Baiween the paries, amd all pravieus communications. utiderstandings, or agreement
between the parlles:are hereby abirogated and willidrawn except-as pravidad herein.

25. Foroe Majeure, This Lesge Agreamenit 26d any-Subleass is subject ta forse majéure, and |s contingent on
accidents, acts of God, weather conditions, lofuous acts of third pariigs, restrictions imposed by any
govemment or yovernmantal agency, or other evenls bayond the coritrol of parties. If the perfomance
under this Lease Agreemenl or operabillty of the Rail lincilmes Is prevent by any cause described above,
the State Is under ho abligation to restore the operability of the Rail Fagililies o endble resumption of
performance under this Lease Agreement or any subsequent sublease agresment. If restoration s not
made, then this Lease Agreemant will be void without penally to either party

IN WITNESS WHEREQF, the partles hereto have Gaused this Lease Agroament-to bie execuled and atlested to
by their duly agthorlzed elﬁcers on the date and year lirst-abave written.




(Corgorate Seal)

i8: Seciatany

Date:

State of South Dakela:
Departoent.of 7 ) ;

By: 4
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CORPORATE ACKNOWLEDGMENT

STATE OF $OUTH DAKOTA j

. , o )88
COUNTY OF _CHARLES MIX Y

On thisthe 19 day of __August _ 2014 detsrame,,Kenneth W. Cotten ., 4 Netary
Publicwithin and for said County and State, persenally appeared:_Berald D. Harrington, whe acknowledged'
himselftierself to be the ___ Chaitman _ . of Napa-Platte Regionsl Rallroad Authority, a carpration,
and that helshie'as such officer, beitig authorized soto do: éxacuted the foregeing instrument forthe purposas therein
‘cantaingd, by signing:the rigype of ke tarparation by hiniselierss(F s suchofficer.

{p witness whereof khereunle setry hand and official sea(

£y i d S T, -
WA

ROTARY PUBLIG

Wy Comnssion Expiras: 8/1/2915

STATE QOF SOUTH DAKOTA
COUNTY OF HUGHES

Onthis: thalfaay» of

Public within and for said Ccmnty and ‘State. pexsamau,/ appeqrea Darin . Bergqms\ Secretary. Soulh Dakofa
Departmant of Transpoitation. kaown to me or satisfacterly proven to be the person deseribed iry the foregeing
instrument, and acknowledged that hé exerulad the same fivtha capadity thersin staled and forithe purposes therein
contained.

16 witness whereof | iereunto sebmy hand and official seal.

NOTARY PUBLIC

My .Commission Explres: l O-1 T— 1)

mm@e

@'ffmﬁ’-&l‘: =
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APPENDIX 1
West of Napa Junction to Ravinia

Gommercing 2 miles waest of Inersection of the Nath Sioux City to Mitchell line Iocated iiIhe WA/2 of the SW1/4
of Seetion 22, Township 94 North, Rangs 68 West f the 5" P M., dlso known as'Milepost 2.0, and additionally
knawn as Railroad Engineer's Survey Station Number 26450, an extending in a Westerly direction a distanee of
approximately 62.5 miles in and through the Countles of Yanklon, Bon Homme, and Charles Mix-and terminating
at the westerly line of the NWA/4 of the NE1/4 of Section 17, Township 96 North, Range 64 West of the 5" P.M,,

Chﬁﬂes?w:trebumy. disoknewn as Milepost §4.6, and additionally known as Rallread Engineer's Survey Station
1707+17, '
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BB E XSE

Amendment Number 1 to Agreement Number.9:10940
BACKGROUND:

1. On Jung 21, 2014, the State of South Dakota, acting by and through its Department of
Transparxatton referred. to in this Amerdiment as the “State,” and Napa-Platte Regional Railroad
Authority, referred to in this Amendment as the "Authority,” entered into a lease agreement, which
agreement, referrad to in this Amendment as the “AGREEMENT,' was signed by & representative of
each party and assigned agreement number 910840 by the: STATE,

2. The State and the Authority wish. te amend the AGREEMENT to extend the termy of the
AGREEMENT,

THE STATE AND THE AUTHORITY: MUTUALLY AGREE AS FOLLOWS:

1.. Effective June 17, 2015, paragraph 19.of the AGREEMENT, .entitled "Term," is revised to read
as follows:

19. Term. This Lease Agreement will continug in full force and effect beginning June 21, 2014,
and ending Septembar 20, 2015, inelusive, unless terminated earlier pursuant to the terms
of this Lease Agreement. Upon termination of this Lease Agreement, the Rail Facilities will
be returned fo the State in the same general condition, less normal wear and tear, as
existed on the effective date ofthis Lease Agreement.

2. (Exceptas medified by this: Amendment, all other terms and conditions: of the ofigind! AGREEMENT
will rematn in full force and effect.

This Amendment Is binding upen the signatories not as Individuals, but solely In their capacities as
officials of thelr respective organizations and acknowledges proper action of the State and the.
Authority. to enter Inte the same.

State of Sauth Dako '-
Departmen caflrans artation

1 &1 o By: “ : I
Name: 63’/«%/ 4 f.{/fﬁfﬁ;@'}@ bt Narme: Darin P, Bergal
Its: Chairpersan Its; Secretary
Date: _ Effeciipe feis LTSS Date: C‘:'/?/?;_;'

Sk s //‘:s_;l//}"

(CORPORATE SEAL)

N A o
ey General

Page:1 of 2 DOT Legal: & /Z
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STATE OF Q{aw}z dgkr L4 J;
countyor _CHAL e fdix

Onthisthe 2 fﬂ‘ day of g,g’:f:'-’f , 205, before me, / Mm’ V24 hlﬂ’ , @
Notary Public wlfhm and for:said County and State, personally appeared < o4/, Gy

Chairperson of the Napa-Platte Regional Railroad Authority, known to me or sahsfactaﬁly pfaven 1o he
the person who |s described In the foregoing instruiment, and acknowledged that he exectted the sarme in
the capacity therein stated and forthe purposes therein contained.

/

In witness whereot | hereunte set iny hand.and official seal.

o

,’; lf"; »

N@I&R’(‘PUBUC
My Commission Expires: _JF =/~

$TATE OF SOUTH DAKOTA
COUNTY.OF HUGHES. )

On this the | i !éday anlAbL 29_5, before me, £ 0N \

Matary Public within and for said Gounty and State personally appeamd maﬂn B Bergquis;, Semretary‘
South Dakota Department of Transportation, known to me or satisfactorily proven to-be the person who is
described in the foregoing instrument, and acknowledged to me that .he executed the same in the

capacity therein stated and for the purpeses therein contained.

NOTARY PUBLIC

(NOTARY SEAL) { }I! 4
My Commission Expires) P WIS

In witness whereot | hereurito set my liand-and officlal seal,

Page 2 of 2 DOT Legal: M
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SURLEASE

AGREEMENT BETWEEN 910938
NAPA-PLATTE REGIONAL RAILROAD AUTHORITY | :
AND
DAKOTA SOUTHERN RAILWAY COMPANY

THIS SUBLEASE AGREEMENT (Agreement) is miade and entered Into by and between the Napa to Platte
Reglonal Railroad Authority, referred 1o in this Agreement as "Autherlty;” and the Dakota Southem Railway
Company, referred to In this Agreement-as "Operator.” This Agreemenl is effeclive.on June 21,2014,
BACKGROUND:

1. The, South Dakota Department of Transpottation is: owner of the Rall Facillies more fully desciibed In
Appendix 1 altached o and made a parl of this Agreement.

2, Operator wantstosublease: from the Authority the Rall Facliitles.
AUTHORITY AND OPERATOR MUTUALLY AGREE AS FOLLOWS:

1. Eacility Description: Authority will permit Operator to use the Rall Facilities deseribed in Appendix 1
attached to-this Agreement.

It is understood and agreed the Rall FFacilities are leased In “as is” condition. The Slate will have no
responsibility to make any. improverment, modification, rehabllitation, maintenarioe; or ather change o the
Rail Facllities for the purpose of this Agreement,

epregantations. an rant Authenty or Authority's Operator(s) aecepts the Rail Facilities, “AS 1S;
WHERE 5" and "WITH ALL FAULTS." By signing this Agreement, Authority or Autherity’s Operator(s)
acknowledges that Authority or Authority’s Operator(s) has Inspected the 'Rall Facilities, including all
improvements end structures thareen Autharity or Authority's -Operator(s) further acknowledge that no
representations have been made by the State .concerning the state or condition of the Rail Facilities or
age of the improvemenis thereon,

Operating Rights. Authotity permits:Operator to use any-and all of Authority's rights and licenses in and to
the Rail Facllities as may be necessary for the purpose of providing rail freight service. The rights grarited
to Operat@r herein relate solely to the provisien of rall service on'the Rail Facilities and Operator may not
use the Rail Facilities for any other purpose without the prior written authorizaﬁon of the Authority and
State of Sauth Dakota. :

This Agreement is.subject to the: prior consent of the Seuth Dakota State Railroad Board, or ils designee,
This Agreement is expressly made subject to all of the terms, condilions, @nd limitations contained in the
Agreement, which became effective June 21, 2014, betwaen Authorlty and the Seuth Dakota State
Rallroad Beard, acting by and through the South Dakota Department. of Transportation (the “State").

Authority will have no obligation'to perform any mairteriarice on the Rajl Fagcilities other than as provided
in paragraph 16 of this Agreement. Operator will be responsible for the normal and regular work required
to keep the Rall Faciliies in a condition necessary lo enable safe opefrations as further provided by
paragraph 6 of this Agreement,

dministration of Rail Facilities. Notw]ths%anaimg any provision of this Agreement, or the agreement
between the Stale of South Dakota and Authority, Authority will retain sdle responsibility for the
management of State-owned Rail Faciliies: and squipment not required. for rall freight and/or passenger
service.

5. Comman Carrier Obligatiens. Operator will assume all cammon carrier obligations related o the operation
of the Rail Facilitles for the lerm of this Agreement Upen the effective: date of this Agreement.

6. Llability of Operator. Operator will indemnify, hold harmless, and protect Authority, ils individuagl members,
their representalives, thair officers, employees, successors, and assigns, fram all suits, actions, or claims
of any character rought because of any injuries or damage or deaths received or sustained by any
person, persens, or property, including State or Aulhority owned preperty, on account of any negligent

I
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act, amission, neglect or misconduct of the Operator, its: répresentatives, officers, employees: of agents.
Operator will maintain liability insurance’n the ameunt set forth in paragraph 9 of this Agresiment,

. Laws to be Observed. Operafor will' keep fully' infornved of all federal ard state laws, all logal laws,

ordinances and regulations, injunctions, and all final orders and detrees of bodies of tribunals having any
Jurisdiction or autherity, which in any way affect the performence of this Agreemient, including withaut
limitation any laws, erdinances, regulations, arders, or decrees, identified hereiri. Operator will-at all times
observe and comply with all such laws, ordinances, regulations, dnd all final orders.and decrees, and will
protect, hold harmless and indemnify the State, Authority and its representatives. against any claltn or
liability arising from or based on the violatioti-of ahy such law, ordinance, regulation, injunction, or final
arderor decree,

CGomplaint Resolution Procedure, In the event the: Seuth Dakota Steite Railioad: Board or $outh Dékota
Offieeof Alr, Rail, and Transit recelves a written mmplaint regarding the conduct of operafions on the
facillties descrived herein, the Bouth Daketa State Railroad Board (Board) may sonduct a hearity to,
eonsider the allegations eantaimad in tfie: complaint. Reasonable prior notice of such hearing will be
provided to alllinterested parties, including, but net limited to, the parw filing the complairit, the F'mgram
Manager of the: South Dakota ‘Office of Air, Rail, and Transft, Authority, aid Operator, of any other
railread conducting operations an the facilities pursuént ta this Agreemmeyit with the Authority. Any hearing
held pursuant to this provision will be informal in nature and net-subject to the requirements of SDCL 1«
26, and acts amendatﬂry therete, All intérested parties will be allowed to present oral and written
informatior to- the Board. After cansidering all information presented, ‘the Board will Jissue a. wiitten
deciston, which will be binding on-all parties to this Agreement as if ihcorporated &s a provision herein.
The decision of the Board will be final.andno. party will be entitied to:any right of appeal from the Board's
deeision.

Insurance; Operater will maintain.a G@m‘mamal General form of insurarice covering liability in connection
with- any. of its activities or mperaﬂms .on er hear the Rail Facilities, inclid g but not limited ‘to- Public
Liability, Personal Injury and Property Damage, Federal Emplayers: Llablll’qy\#ct Liability. {or, if Workers"
Compensation applies, Workers" Gampensation ‘eoverage as reguired, or as optional, under applicable
State law; which Insurance must contain a specific walver of the insurance: company’s subrogation rights
against the. State; Bill of Lading and Foreign Rolling Stock Liability, and Centractval Llability, 'with such
limits (eonsistent with the Yerms set fofth below), deductiblés and éxclusions as State may agree are
satlstactory, provided however, that: (i) such:limiits will not Be less than $5 millionper ocetrrenae; and $10:
million in the aggregate; and (i) policy termg will not exclude or 1|rnPt coverage where activilies or
operations are on or near railroad tracks. The State and Authority will be:riamed as an additional jhsured
on sueh liability insurance policy.. Any Soverage afforded to the State and Authority as an additional
insured, will apply as primary insurance of State and Authority; and will fiot be deemed to be. excess to
any insuranee issued in the name:of. Siafa and Authority. Such Iabllity insuraneeg must t be purehased frem
an insuranceé company licensed 10 do business in South Dakdta, and posséssing a current Best's
Insurance:Guide Rating of A and Class X, bi better,

Autherity or Authority(s) Opérator will furnish to the State, an Accord Certificate of Insurance sa\ssfaemry
to the State, corfifying the issuance to Authority or Authority(s) Opemtur ‘of the poligies of insurance
providing the types of Insurance and Hmlxsvof liability prescribed above, and stating the State; will be given
not less than thirty (30) days" written riotice: by U8, Cerlified mail (postage prepaid), prior to any material
cHange; substitution ar cancelkition prior to nertrial expiraﬂon dales, The words "endeavor to” and. "but
fallure to mail such notice will impose no obligation er liability-of any kind upon the company; its agents or
representatives” must be removed. Cancellation or expiration of any such Insurance policies. will not
preclude the Statefrom: récovery there under forany liability arising uridet this Agreement,

Autriarity or Autfiority(s) @perator will provide the State with evidence of the liability insurance, coverage
required by this-Agegement before Operator operates glong the Rail Fadulﬂes and. Qr.sarator(s) will supply
me &ate thh copies. of its msumnee r)plfc:es and any amendmenrs as soern as thay are. avaﬂabje and
Opwator,, fanure to provlda sueh ev}denne, within ? days of any: request bherefure, will ent:tle the State
to immediately términate this Agréement without notice and without epportunity to cure such default.
Aulhority or Autherity(s) Operator aéknowledges that the purchase of instrance as required by lj‘u&
Paragraph will nel in any way limit the liability of Autharity or Authority(s) Operator or any lessee. or other
opéerater to the Slate as set farth herein,.



Attachment 2

ility of Public Officials. In carrying out any of the provisions of this Agreemeént, of in

1.

exercustng any power or: authoniy granted to Operator by or within the scope of this- Agreement, there will
be rio liability upon any member of Autherity, or Its authorized represantatives, either personally or as
officials of Authority, it being understood that in all such mallets they act solely a8 agents and
representatives of a political subdivision of the State of Seuth Dakota.

Amendment, No term or prevision-of this Agreernent may be changed, waived, discharged, or terminéted,
except by an Instrument in writing signed by the party against which fie enforcernent of the change,
waiver, discharge. or termination is seught; pravided however; that when an emergency situation arises,
changes-in this Agreement. may be made. orally by authorized represantatives of both parties by mutual
agreement subject to immediate eonfirmation by telegram or other delivered writing.

» / Napa to Platte Inspection. The State or its duly authorized representatives, and Autharity. and
upoh rea&ondble notice to' Autherity or its duly authorized representatives, reserve the right atall times to
perform any and all necessary inspections ever and across. the said rail trackage in order to inspect the
said R‘all Facilities for the purpose of verifying compliance with the terms and conditions of this
Agreementand the Agreement exeeuted previously between Authority and the State.

Further, It is agreed by the: State; or its duly authorized representafives, and ,Autherity, and its. duly
authorized representatives, reserve the right at all times to perfarm any and all necessary inspections
over and across the said rail trackage in order to inspest the 'sald Rail Faclliies for the purpese 6f
verifying compliance wlt‘h ttie terms ‘and conditions of this Agreement. The 'Rail Facilily trackage will be
ingpected annually at the a@e expense of Autharmy or its Operator(s) and Pmtharfty agrees to: abides by
sald Inspections and o exert reasonable efforts to address: any-and all concerns. raised in these various
tall inspections. Authority agrees that whatever deficiencies are noted during: each rall inspection will be
corrected within'a reasonable amount of time; not to exceed thirty days, depending upen the seriousness
of the deficiency.

ongibility for Rehabilitation., The State-and Authority willhave: o responsibiity for rehabilitating the

; Rau Facilities:

14,

18.

47

s tolRall Facllities, -Authority hereby grants tothe: operater the:fight to make such Additions to.the
Rail F‘acllrties @s Operator may require te permit rell- freight-and/or passenger seivice, at @peraiqrs sole
expense. The term “Addition(s)” as.used herein will mean Gapital improvernents: which are in addition 1o
the Rall Facilitles. Operatar will own and have the right to rfemove: any of said Addition made. Those
Additions which cannot be removed without causing the Rail Facilities to be less seiviceable than befors
said Addition:was made, will become: the: propeity’ of the State and a part of the Rall Fagilities. However,
under-no eircumstances will any additions or improvements placed into the:actual track s:ructure dufing
the term of this Agreement be removed at the termination of this lease and any of sald addﬂmns or
imprevements placed into the frack structure will remain under all circumstances the property of the State
of South Dakdta.

. Mainfenance. The $tate and Authority will have no obligation to perform any maintenance of the Rail

Facilities. Operator will be respohsible for e normal and regular work. mqunred‘to Kkeep the Rail Facilities:
in the condition necessary to endble sefe operations and will include, but not be limited to, tie, rail, culvert
and bridge repairs, tamping and liting, surfacing, tightening bélts, driving spikes, brush cutling and weed
contrel. and other necessary repairs and wotk.

Paymient. Operator will make payments based ofr any car §torage that oiiginates or terminates at any
point along the Napa Junction fo Ravinia rall line, 2§ described in Appendix 1 attach to this Agreement s
follows:

Sidy-dlve peroant (68%) of any car storfage fees billed. Operatar may collect and keep. all switching: fees
charged for the Rail Fagilities.

Revenues from storage will be.dug at'the time of expiration of this:Agréement, unless this Agreement is
terminated-earlier, in which case paymentwill be:due on the date this Agreenient termingtes.

Terrn. This Agreement will cantinue in full force-and effect beginning Jurie 21, 2014, and.ending Jung 20,
2015, inclusive. unless terminated earlier pursuant to the terms: of this Agr@ﬁment Upon termination of

3
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18.

18.

this Agreement; the Rail Facilities will be relurned 1o the State in the same general condilion, less normial
wear and tear, as existed on the effeative date of this Agreeivient.

Termination by the Stale at the State's Sole Discretlon, The State may: terminate this Agreement al any
time and for any reason or no reasan by giving thirty (30) days written natice of termination by cerlified
mall to Authority and Operator.

Termination by Authority or Operater for Fault. If either Authority or Qperator substantially fail to pérform

its obliqatians under this Agreement, and continue in such defauilt for a periodiof ten (10) days, the party
not in default will have the right at its option, after first giving forty-five (45) days written netice thereof by
certified mall to, the party in default and to the State, and notwithstandirg any waiver by the party giving
hotice of any-prior breach thereof, to terminate this Agreement. Activities to be considered fault Include,
but are not limited to: fraud, theft.of state property, non-payment of lease, misappropriation of funds, and
lapse of insuranee. Substandard performance means fallure lo cause movement of loaded raiicars within
30 days of loading by industry. Termination of this Agreement by Aulhority or Operator may be appedled
to the Southy Dakota State Railroad Board, but-only if the State elects not to exercise its independent right
to terminate this Agreement pursuant to Paragraph 18, above. If either party is nol satisfied with the
Board's decision on the appeal, an appeal lo Circuit Court can be made, but there is no right to appeal
the State's decision to terminate:this Agreement pursuant to Paragraph 18, above.

20. Notice. Except-as expressly provided ofterwise, all notices-or ather communications hereunder will be in

21.

writing and will be deemed duly given, if delivered In person or by certified or registered mail, return
receipt requested, first class postage prepaid, te the person specified herein as eriilled to receive such
notice; or to their duly authorized representative uniess notice of a change of address s glven pursuant to
the terms:of this provision.

For the Authority: Chairperson
Napa-Plalte Regional Railroad Authority
209541 393" Ave.
Wagneér; SD 57380

Forthe Operator: President
Dakata Southern Railway Compariy
PO Box 612 _
Righimond; MO 64085,

Severdability. In the event any sestian, paragraph, sentence, clause or phrase contained herein will be
determined, declared or adjudged levalid, illegal, uriconsfitutional or olherwise unenforceable, such
determination, declaration or adjudicatiofi will i1 no manner affect the other sections, paragraphs,
serterices, clauses or phrases of this Agresiment, which will remain I full force and effect as If the
section, paragraph, sentence, clause or phrase teclared, determined or adjudged, invalid, lllegal,
unconstitutional, or otherwise unenforceable was not originallya part thereof.

22, Enlire Agréement. This Agreerment and the Appendix attached hereto represent the entire agreement

between the parties and all previous communications, understandings or agreement belwean the parties
are hereby dbrogated and withdréwh gxcept as pravided Rerein.

23, orcg Majeure, This Agreement and any sublease is subject 1o force majedre, and is contingsnt op

accidents, acts of God, weather coriditioris, t6rtuous acts of third pafties, restrictions. Imposed by ity
government or governmental agendy, or biher evédts beyand thie control:of parties, If fiie performance
under this: agreement or operability of thg Rail Faclities Is prevent by any cause deseribed above, the
State Is under no obligation to rastore the aperabilily of the Rail Facilities to enable resumption of
perfermance under this agreernent or any subsequent sublease agreement. If restoration is not made,
then this agreement wlll be vold without penalty o either party.

SIGNATURES FOLLOW
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be exévuléd and attested o by their
duly authorized officers.

Dakpla Southern Railwa ;mpany Napa-Platte Regional Railroad Authority

_‘ P A "
q o K o K s

[ts: QE E ) ' ol B Itg; __ Ghalrman -

(Corgiorate Seal) (Corparate Sel)
ACKNOWLEDGMENTS FOLLOW
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CORPORATE ACKNOWLEDGMENT

STATE OF SOUTH DAKOTA )
/88
COUNTY OF __ CHARLES MIX %

On this the 15 dayof __ July 2014 before me, __ Yennsth W. Cetton , @ Notary

Public within dnd for said Countyiarid State, persgnaily appesred, Garald 0. Merriagon , Who acknowledged
hifaBeiierself 1o hethe .. Shulreeg  of Napa-Platts Regional Rallroad Autriofity, a corporation;
ang hat helshe as such dfficer, being authorized o to-do, executed the farggping mstrument for the purposes therein;
contalied, by:sighing the name of the cotporation by himself/hersaif.as such officer.

Jn witness whereof I tierelinto-set ry hand andofficial s,

s> €y

b
NOTARY PUBLIC

My Comrmission Expires: __8/1/2015

GORPORATE ACKNOWL EDGMENT

&n s tised dayor >« .. |
Puble vithin and for said County and Stal
himselffhierself to b the:

and that helshe as sueh-officer, bieing atthorized so to do; exeguted the foregeing instrument for the.purposes thersin
contaiied; by signing the nafrie.of ihie corporation by himselfiherself as such officer.

In-withess:wheresf | hereuntorset my hand and efficial seal.

(NOTARY SEAL) My Commissien Expires: = 13- 20 fg '

TENNIEER N CONBS
Liv c»JE« li“”u[vl?cﬁm,mgw Seal
Sate Glngissoir
Gy 'Z'».,&.s,mi'li‘y‘!,‘1 5360 y
Commission # |19 3380 A
My Gommission xplies Janutiy 1&3 2n18 |8
e = = S "

R ——

TR
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APPENDIX 1
Wast of Napa Junction-fo Ravinia

Commencing 2 miles west of intersection of the North Sioux City to Mitchell line located in the Wi/2 of the SW1/4
of Saction 22, Township 94 North, Range 56 West of the 5" P.M., also known as Milepost 2.0, and additionally
known as Railroad Engﬁ\ear’s Survey Station Number 26+50, and extending In @ Westerly direction a distance of
approximately 52.6 miles In and through the Counties of Yankton, Bon Homme; and Charles Mix and ferminating
at the westerly line of the NW1/4 of the NE1/4 of Section 17, wanship 46 North, Range 64 West of the 5" P.M.,

Charfes Mix County, also known as Milepost 54.5, and additionally known as Rallroad Engineer's Survey Statimn

1707+17.
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Amendrient Number 1 1o Sublease Agresrrient befween
Napa-Platte Regional Railroad Authority
and Dakota Southern Rallway Gompany

BACKGROUND:

1. Op June 21,2014, Naps-Platte Regional Railroad Authority, referred to fn this Amendmient as the
“Althority,” and Dakota Seuthern Rallway Company, referred to in this Amendment as the,
"Operator,” entered into.a sublease agreerent, which agréerment, feferred to in this Amendment as
the "AGREEMENT," was signed by-a representative of each party.

2. The Authority and the Opsrator wish to amend the AGREEMENT t6. extend the term of the
AGREEMENT.

THEAUTHORITY AND THE OPERATOR MUTUALLY AGREE AS FOLLOWS:
follows: :

17. Term; This Agreement will continue in- full force and effect beglnning June 21, 2014, and
ending September 20, 2015, inclusive, unless terminated earfier pursuant to the terms of
this Agreement. Upon termination, of this Agreement, the Rail Facilities will be: returned to.
the State in the same general condition, less normal wear and tear; as existed on the
effective-date of this Agreement.

2. Except as modified by tfiis Amendment, allother terms-and condltions of the original AGREEMENT
will remain in full foree and effect.

This Anendment is biriding upon the slgnatorles: not as individuals, but selely in their capacities as

officials of their respective organizations and acknowledges proper action of the Authority and the

Cperatorto enterintothe same.

Napa-Plaite Regiona) Railroad Authority Dakota.Southern Railway Company
: I o ‘
By: aifd::a‘-.‘l!la Ly = Byl

¥ = : 'X —
Name: /2;/("’9‘ /d Sty dor) Name:

- Cha}lrperson ff ’ o v, et s 2 _‘»,
-~ : sl i & 3
vave,_ £ ez S & /",‘/"S Oate: dewn 0 /7, DEIE
Srsned SJA3/05
(CORPORATE SEAL) (GORPORATE SEAL]

1 - . - | ‘f‘w g
Consent to enter into-this Sublease Agreement -'g,iyenntms:\' l‘ - dayof _( Nie .20 15. y

State of Sauth Dakota

»De’;}arf-mérgfci jep

By:

lts: Segretary

o

Specialissistant Attéa\rrfey‘-'- General

s v
Page 1 62 DOT Legal gLLl }g
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AUTHORITY ACKNOWLEDGMENT
STATE OF _.

. ; ,‘)
COUNTY OF _{7 Mié’v/ (4} r’f‘t'/x

on this e AT day of Tffé’ 2014 before me,
Notary Public within and for said County and State, personally appeared
Chairperson of the Napa-Platte Regional Railroad Authority, known to me or sahsfaotoﬂly proven to be
the person who is described in the foregoing instrument, and acknowledged that he executed the same in
the capacity therein stated and for the purposes therein contained.

In withess whereof | hereunto set'my hand andiofficial:seal.

NOTARY PUBLIC

My Gomritssion Explres: 7~/ &/

STATE OF SOUTH DAKOTA )

[ : ) 88
On this the | ’H) day-af: QUJLL ﬂﬂlﬁ. before me; 'c\s\ b 2

otary Public within and for $aid County and State, personally appeared g3 mm ;
oered WYDaol/ (Title), of Dakota Southern Rallway Company, known to me or satisfactorly
proven to be the person who Is described in the foregoing Instrument, and acknowtedged & me that he

executed the same In the capacity therein staled and for the purposes therein contained,

G rll

NOTARY PUBLIC

In witness whereof | hereunte set my hand:and official seal.

(NOTARY SEAL) .
My Commission Expirest._Juasa 1Y 2060

Page 2 of 2 DOT Legal: Q Lg
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AGREEMENT BETWEEN
THE STATE OF SOUTH DAKOTA 910992
AND
DAKOTA SOUTHERN RAILWAY COMPANY

THIS AGREEMENT (Lease Agreement) is made and entered into by and between the South Dakota State
Railroad Board, acting by and through the South Dakcta Department of Transportation, Office of Air, Rail, and
Transil, referred to in this Lease Agreement as the "State,” and Dakota Southern Railway Company, referred to in
this Lease Agreement as "Dakola Southern.” This Lease Agreement is effective on September 21, 2015.

BACKGROUND:

1. The State 1s owner of the Rail Facilities more fully described in Appendix 1 attached to and made a part of this
Lease Agreement.

2. Dakota Southern wants ta lease from the State the Rail Facilities.
DAKOTA SOUTHERN AND THE STATE MUTUALLY AGREE AS FOLLOWS:

1. Facllity Description. The State will permit Dakota Southern to use the Rail Facilities described in Appendix
1 altached to this Lease Agreement.

It 1s understood and agreed the Rail Facilities are leased in "as is” condition. The State will have no
responsibility to make any improvement. modification, rehabilitation, maintenance, or other change to the
Rail Facilities for the purpose of this Lease Agreement

2 Representations and Warranties Dakota Southern accepts the Rail Facilities. “"AS IS, WHERE IS" and
“WITH ALL FAULTS " By signing this Lease Agreement, Dakota Southern acknowledges that Dakota
Southern has inspected the Rail Facilities, including all improvements and structures thereon. Dakota
Southern further acknowledge that no representations have been made by the State concerning the state
ar candition of the Rail Facilities or age of the improvements thereon.

3. Operating Rights. The State permits Dakota Southern to use any and all of the State's rights and licenses
in the Rall Facililies as may be necessary for the purpose of providing rail freight service. In the event
individual or organizational motorcar clubs will be allowed to utilize the trackage under lease in this Lease
Agreement or sublease, as the case may be, then, and in that event, it will be the responsibility of the
Dakota Southern to obtain a certificate of insurance showing the State of South Dakota, and Dakota
Southern. as additional insured, prior to any motorcar event; and. further. the Dakota Southern will obtain
from the individual recreational motorcar enthusiastic or organization, as the case may be, an
indemnification and hold harmless agreement to be executed by the person or entity in charge of the
motorcar event, with copies of said indemnification and hold harmless agreement to be provided to the
State of South Dakota prior to any motorcar travel on the trackage leased herein. The rights granted
Dakota Southern in this Lease Agreement relate solely to the provision of rail service on the Rail Facilities
and Dakota Southern may not use the Rail Facilities for any olher purpose without the prior written
authorization of the Slate

4 Provision of Operations If Dakata Southern, in order to provide rail freight service, conlracts with an
operator to provide rail freight service over Rail Facilities, no such contract will be entered into without the
prior consent of the State. Any sublease between Dakota Southern and an operator to provide rail service
over Rail Facilities will expressly made subject to all of the terms, canditions, and limitations contained in
this Lease Agreemenlt

5. Admimstration of Rail Faciliies Notwithstanding any provision of this Lease Agreement, the State will
retain sole responsibility for the management of State-owned Rail Facilities and equipmen! not required
for rail freight service

6. Common Carner Obligations Dakota Southern will assume all comimon carrier obligations related to the
operation of the Rail Facilities for the term of this Lease Agreement upan the effective date of this Lease

Agreement
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Liability. Dakota Southern will indemnify, hold harmless, and prolect the State, its subdivisions and
representatives, their officers, employees, successors, and assigns. from all suits, actions, or claims of
any character brought because of any injuries or damage received or sustained by any person, persons,
or property, including State-owned property, on account of any negligent act, omission, neglect or
misconducl of Dakota Southern, its representatives, officers, employees, or agents.

Laws to be Observed Dakota Southern will keep fully informed of all federal and state laws, all local laws,
ordinances, and regulations. injunctions and all final orders and decrees of bodies of tribunals having any
jurisdiction or authority, which in any way affect the performance of this Lease Agreement, including
without limitation any laws, ardinances, regulations, orders, or decrees, identified in this Lease
Agreement Dakota Southern will at all times observe and comply with all such laws, ordinances,
regulations, and all final orders and decrees, and will protect, hold harmless and indemnify the State and
its representatives against any claim or liability arising from or based on the violation of any such law,
ordinance, regulation, injunction, or final order or decree.

Complaint Resolution Procadure. In the event the South Dakota State Rallroad Board or South Dakota
Department of Transportation, Office of Air, Rail, and Transit receives a written complaint regarding the
conduct of operations on the facilities described in this Lease Agreement. the South Dakota State
Railroad Board (Board) may conduct a hearing to consider the allegations contained in the complaint.
Reasonable prior notice of such hearing will be provided to all interested parties, including, but not limited
to, the party filing the complaint, the program manager of the South Dakota Department of Transportation,
Office of Air, Rail, and Transit. and Daxota Southern, Any hearing held pursuant to this provision will be
informal in nature and not subject to the requiraments of SDCL 1-26, and acts amendatory thereto. All
interested parties will be allowed to present oral and written information to the Board After considering all
information presented, the Board will issue a written decision, which will be binding on all parties to this
Lease Agreement as if incorporated as a provision herein. The decision of the Board will be final and no
party will be entitled to any right of appeal from the Board's decision.

Insurance. Dakota Southern will maintain a Commercial General form of insurance covering liability in
connection with any of its activities or operations on or near the Rail Facililies, including but not limited to
Public Liability, Personal Injury, and Property Damage, Federal Employers’ Liability Act Liability (or, if
Workers' Compensation applies, Workers' Compensation coverage as required, or as optional, under
applicable State law; which insurance must contaln a specific waiver of the insurance company's
subrogation nights against the State, Bill of Lading, and Foreign Rolling Stack Liability, and Contractual
Liability, with such limits (consistent with the terms set forth below), deductibles and exclusions as the
State may agree are satisfactory, provided however, that: (i) such limits will not be less than $5 million per
occurrence; and $10 million in the aggregate; and (ii) policy terms will not exclude or limit coverage where
activities or operations are on or near railroad tracks. The State will be named as an additional insured on
such liability insurance policy. Any coverage afforded to the State as an additional insured. will apply as
primary insurance of the State. and will not be deemed to be excess to any insurance issued in the name
of the State. Such hahility insurance must be purchased from an insurance company licensed to do
business in South Dakota, and possessing a current Best's Insurance Guide Rating of A and Class X, or
better.

Dakota Southern will furnish to the State. an Accord Certificate of Insurance satisfactory to the State,
certifying the issuance to Dakota Southern of the policies of insurance providing the types of insurance
and limits of liability prescribed above, and stating that the State, will be given not less than thirty (30)
days' written notice by U.S Certified mail {postage prepaid), prior to any material change, substitution or
cancellation prior to normal expiration dates. The words “endeavor to" and "but failure to mail such notice
will impose no obligation or liability of any kind upon the company. its agents or representatives" must be
removed. Cancellation or expiration of any such insurance palicies will not preclude the State from
recovery there under for any liability arising under this Lease Agreement

Dakota Southern will provide the State with evidence of the liability insurance coverage required by this
Lease Agreement before Dakota Southern operates along the Rail Facilities and Dakota Southern will
supply State with copies of its insurance policies and any amendments, as soon as they are available,
and with evidence of continued insurance coverage on January 1 of each year. Dakota Southern's failure
to provide such evidence, within 7 days of any request therefore, will entitle the State, to immediately
terminate this Lease Agreement without notice and without opportunity lo cure such default. Dakota
Southern acknowledges that the purchase of insurance as required by this Paragraph will not in any way
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limit the liability of Dakota Southern or any lessee or other operator to the State as set forth in this Lease
Agreement

Personal Liability of Public Officials In carrying out any of the provisions of this Lease Agreement, or in
exercising any power or authority granted to Dakota Southern by or within the scope of this Lease
Agreement. there will be no liability upon any member of the State, or its authorized representatives,
either personally or as officials of the State, it being understood that in all such matters they act solely as
agents and representatives of a political subdivision of the State of South Dakota.

Assignment Dakota Southern will not assign its rights or delegate its duties under this Lease Agreement
or any part of this Lease Agreement. without the State’s prior written consent. An approved assignment,
incfuding assignments occurring by operator contracts, will not relieve Dakota Southern of Dakota
Southern’s primary responsibility to the State.

Amendmeant No term or provision of this Lease Agreement may be changed, waived, discharged, or
terminated. except by an instrument in writing signed by the party against which the enforcement of the
change, waiver. discharge or termination is sought; pravided however. that when an emergency situation
arises, changes in this contract may be made orally by authorized representatives of both parties by
mutual agreement subject to immediate confirmation by telegram or other delivered writing

tate and Mapa to Platte |nspection. The State or its duly authorized representative. upon reasonable
notice to Dakota Southern, reserve the right at all times to perform any and all necessary inspections over
and across the said rail frackage in order to inspect the said Rail Facllities for the purpose of verifying
compliance with the terms and condilions of this Lease Agreement.

Further, it is agreed by the State, or its duly authorized representatives, and Dakota Southem, and its
duly authorized representatives, reserve the right at all times to perform any and all necessary
inspections over and across the said rail trackage in order to inspect the said Rail Facilities for the
purpose of verifying compliance with the terms and conditions of this Lease Agreement. The Rail Facility
trackage wili be inspected annually at the sole expense of Dakota Southern and Dakota Southern agrees
to abide by said inspections and to exert reasonable efforts to address any and all concerns raised in
these various rail inspections. Dakota Southern agrees that whatever deficiencies are noted during each
rail inspection will be corrected within a reasonable amount of time, not to exceed thirty days, depending
upon the serlousness of the deficiency

Responsibility for Rehabilitation, The State will have no responsibility for rehabilitating the Rail Facilities.

Additions to Rail Facilities. The State grants to Dakota Southern the right to make such Additions to the
Rail Facilities as Dakata Southern may require to permit rail freight service, at Dakota Southemn's sole
expense. The term "Addition(s)” as used in this Lease Agreement will mean capital improvements which
are in addition to the Rail Facilities. Dakota Southern will own and have the right to remove any of said
Addition made, Those Additions which cannot be removed without causing the Rail Facilities to be less
serviceable than before said Addition was made. will become the property of the State and a part of the
Rail Facilities. However, under no circumstances will any additions or improvements placed into the
actual track structure during the term of this Lease Agreement be removed at the termination of this lease
and any of said additions or improvements placed into the track structure will remain under ali
circumstances the property of the State of South Dakota.

Maintenance. The State will have no obligation to perform any maintenance of the Rail Facilities. Dakota
Southern will be responsible for the normal and regular work required to keep the Rail Facilities in the
condition necessary to enable safe operations and will include, but not be limited to, tie, rail, culvert and
bridge repairs, tamping and lining surfacing, tightening bolts, driving spikes, brush cutting and weed
control, and other necessary repairs and work

Paymenl Dakota Southern will make payments to the State based on any car storage that originates or
terminates at any point alang the Napa Junction to Ravinia rail line, as described in Appendix 1 altach to
this Lease Agreement, as follows

Fifty percent (50%) of any car storage fees billed

Dakota Southern may collect and keep all switching fees charged for the Rail Facllities.

3
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Revenues from storage will be due al the time of expwration of this Lease Agreement, unless this
Agreement s terminated earlier, in which case payment will be due on the date this Agreement
ferminates.

Term. This Lease Agreement will continue in full force and effect beginning September 21, 2015, and
ending November 19, 2015, inclusive, unless terminated earlier pursuant to the terms of this Lease
Agreement. Upon termination of this Lease Agreement, the Rail Facilities will be returned to the State in
the same general condition, less normal wear and tear, as existed on the effective date of this Lease
Agreement.

Termination by the State at the State's Scle Discretion. The State may terminate this Lease Agreement
for any reason or no reason by giving thirty (30) days' written notice of termination by certified mail to
Dakota Southern,

Termination by the Dakota Southern For Fault. If the State substantially falls to perform its obligations
under this Lease Agreement, and continues in such defaull for a period of ten (10) days. Dakota Southern
will have the nght at its option. after first giving forty-five (45) days written nelice thereof by cerified mail
to the State, and notwithstanding any waiver by Dakota Southern giving notice of any prior breach
thereof, to terminate this Lease Agreement.

Notice. Except as expressly provided otherwise, all notices or other communications hereunder will be in
writing and will be deemed duly given, if delivered in person or by certified or registered mail, return
receipt requested, first class postage prepaid, to the person specified herein as entitled to receive such
notice, or to their duly authorized representative unless notice of a change of address is given pursuant to
the terms of this provision

For the State
Program Manager
Office of Air, Rail, and Transit
SD Department of Transportation
700 Broadway Avenue East
Pierre, SD 57501-2586

For Dakota Southern:
President
Dakota Southern Railway Company
PO Box 612
Richmand. Missouri 64085

Severability. In the event any section. paragraph, sentence, clause or phrase contained herein will be
determined declared or adjudged invalid, illegal, uncaonstitutional, or otherwise unenforceable, such
determination, declaration, or adjudication will in no manner affect the other sections, paragraphs,
sentences, clauses, or phrases of this Lease Agreement. which will remain in full force and effect as if the
section, paragraph, sentence, clause, or phrase declared, determined or adjudged, invalid, illegal.
unconstitutional, or otherwise unenforceable was not originally a part thereaf

Entire_Agreement. This Lease Agreement and the Appendix attached hereto represent the entire
agreement between the parties. and ail previous communications, understandings, or agreement
between the parties are hereby abrogated and withdrawn except as provided herein.

Force Majeure This Lease Agreement and any sublease is subject to force majeure, and is contingent on
accidents, acts of God, weather conditions. tortuous acts of third parties, restrictions imposed by any
government or governmental agency. or other events beyond the control of parties. If the performance
under this Lease Agreement or operability of the Rail Facilities is prevent by any cause described above,
the State is under no obligation to restore the operability of the Rail Facilities to enable resumption of
performance under this Lease Agreement or any subsequent sublease agreement. If restoration is not
made, then this Lease Agreement will be void without penalty to either party.
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IN WITNESS WHEREOF, the parties hereto have caused this Lease Agreement to be exscuted and attested to
by their duly authorized officers on the date and year first above wriiten,

State of Sa\Dh Dakota 7

Dakota semhern Railway Company Departmentief Jransportation
rd l’ .
By AL v /f’x'/ / AL oo’
C ; = J / c,‘*x/
ts: _ (7 7 Its: Secratary 7
Date: / = 4 [ / 5 Date: _ ~ /’ -! ’/f

(Corporate Seal)

Approved gs to Farm,
[( j I 1~X" [
(A Ui N —

Special AsEkténtkAtth"hey General

ACKNOWLEDGMENTS FOLLOW
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CORPORATE ACKNOWLEDGMENT

Jues o
STATE OF SOUTHDAKOTA )

W At ) 88
COUNTY OF __|~ Ll (¢ )
o). ™ ) . ) vy
On this the;l_| day of (.';-r: | P A , 20.% | befare me, / AN O Longe \\ . a Notary
Public within and for said County and State, personally appeared Nyse S Sy SN . who acknowledged
himself/herself to be the , of Dakata Southern Railway Company, a corporation,

and that he/she as such officer, being authorized so to do, executed the foregoing instrument for the purposes therein

contained, by signing the name of the corporation by himself/nerself as such officer.

In witness whereof | hereunto set my hand and official seal.

VIGK] GCONNELL

Notary Public - Nalary Seal . o o

gmecrtMissoun N s i /d B N
Commissioned for Jackson Gounty A S S e W n Y

My Commission Exgires. Novernber 24, 2018

| Gompmssion Bumbyr, 14631669 | NOTARY PUBLIC
(NOTARY SEAL) My Commission Expires: NL,"»I(‘ e \opt s 'Q{\.r')(:&'?;
STATE ACKNOWLEDGMENT
STATE OF SOUTH DAKOTA )
COUNTY OF HUGHES ; o
On this the j_‘i_”\day of 02 el ! 2015, beforeme,\ 4wy b Nl \wey . a Notary

Public within and for said County and State, personally appeared Darin P. Bergquist. Secretary, South Dakota
Department of Transportation, known to me or satisfactorily proven to be the person described in the foregoing
instrument, and acknowledged that he executed the same in the capacity therein stated and for the purposes therein

contained.

In witness whereof | hereunto set my hand and official seal.

g, T T T\ )

SN WAND 7, A e e e, Y6
S B

N ' NOTARY PUBLIC

Wanda Amundson

My Commission Expires: :
—Hy—Commissiom Expires
June 7, 2016

%, Vs

T L
W OTA -
RTTINN




Attachment 3

APPENDIX 1
West of Napa Junction to Ravinia

Commenting 2 miles west of intersection of the North Sioux Cﬂy to; Mitchell line located in the W1/2 of the SW1/4
of Section 22, Township 94 North, Range 56 West of the 5 P.M., also Known as Milepost 2.0, and additionally
knowhn as Railroad Engineer's Survey Station Number 26+50, and extendmg in @ Weslerly direction a distance of
approximately 52.5 miles in and through the Counties of Yankton. Bon Homme, and Charles Mix and termmatlng
at the westerly line of the NW1/4 of the NE1/4 of Section 17, Township 96 Noarth, Range 64 West of the 5"P.M.,
Charles Mix County, also known as Milepost 54.5, and additionally known as Railroad Engineer's Survey Statmn
1707+17.
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AGREEMENT BETWEEN
THE STATE OF SOUTH DAKOTA 9 1 l O 0 4
AND
DAKOTA SOUTHERN RAILWAY COMPANY

THIS AGREEMENT (Lease Agreement) 1s made and entered into by and between the South Dakota State
Railroad Board. acting by and through the South Dakota Department of Transportation, Office of Air, Rail, and
Transit, referred to in this Lease Agreament as the "State,” and Dakota Southern Raillway Company. referred to in
this Lease Agreement as "Dakota Southern * This Lease Agreement is effective on November 20, 2015.

BACKGROUND

1 The State s owner of the Rail Facilities more fully described in Appendix 1 attached to and made a part of this
Lease Agreement

2 Dakota Southern wants to lease from the State the Rail Facilities

DAKOTA SOUTHERN AND THE STATE MUTUALLY AGREE AS FOLLOWS

1

Facility Description The State will perrmit Dakaota Southern to use the Rail Facilities described in Appendix
1 attached to this Lease Agreement

It 1s understood and agreed the Rail Facilities are leased in "as 1s’ condiion The State will have no
responsibility to make any improvement, modilication, rehabilitation, maintenance, or other change lo the
Rail Facilities for the purpose of this Lease Agreement

Representations and Warranties Dakota Southern accepls the Rail Facilities, “AS IS, WHERE IS" and
‘WITH ALL FAULTS * By signing this Lease Agreement, Dakota Southern acknowledges that Dakota
Southern has inspected the Rail Facilties. including all improvements and structures thereon Dakota
Southern further acknowledge [hat no representations have been made by the State concerning the state
or condition of the Rail Facilities or age of the improvements lhareon

Operating Rights. The State permits Dakota Southern to use any and all of the State’s rights and licenses
in the Raill Facillies as may be necessary for the purpose of providing rail freight service. In the event
individual or organizational motorcar clubs will be allowed to utilize the trackage under lease in this Lease
Agreement or sublease, as the case may be then. and in thal event it will be the responsibility of the
Dakota Southern to obtain a certificate of insurance shewing the State of South Dakota, and Dakota
Southern. as additional insured. prior to any motorcar evenl, and. further, the Dakota Southem will obtain
from the indwvidual recreational motorcar enthusiastic or organization, as the case may be, an
indemnification and hold harmless agreement to be executed by the person or entity in charge of the
motorcar event, with copies of said indemnification and hold harmless agreement to be provided to the
State of South Dakota prior to any motorcar travel on the trackage leased herein. The rights granted
Dakota Southern in this Lease Agreement relate solely to the provision of rail service on the Rail Facilities
and Dakota Southerm may not use the Rail Facilities for any other purpose without the prior written
authorization of the Stale

Provision of Operations. If Dakota Southern. in order to previde rail freight service, contracts with an
operator to provide rail freight service over Rail Facilites no such conltract will be entered into without the
prior consenl of the Slate Any sublease between Dakota Southern and an operator to provide rail service
over Rail Faciities will expressly made subject to all of the terms conditions, and limitations contained in
this Lease Agreement

Administration of Rail Facilities Notwithstanding any provision of this Lease Agresment, the State will
retain sole responsibility for the managemenl of State-owned Rail Facilites and equipment not required
for rail freight service

Cammon Carrier Obligations. Dakota Southern will assume all common carnier obligalions related to the
operation of the Rail Facilities for the term of this Lease Agreement upon the effective date of this Lease
Agreement
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Liability. Dakota Southern will indemnify, hold harmless and protect the State. its subdivisions and
representatives, their officers, employees successors, and assigns, from all suits, actions, or clams of
any character brought because of any injuries or damage received or sustained by any person, persons,
or property. Including State-owned property on account of any negligent act, omission, neglect or
misconduct of Dakota Sauthern, its representalives, officers, employees. or agents

Laws to be Observed Dakota Southern will keep fully informed of all federal and state laws, all local laws,
ordinances. and regulations, injunctions and all final orders and decrees of bodies of tribunals having any
junsdiction or authonty, which in any way affect the performance of this Lease Agreement, including
withoul limitation any laws, ordinances. regulations, orders, or decrees identified in this Lease
Agreement Dakota Southern will at all times observe and comply with all such laws, ordinances,
regulations. and all final orders and decrees, and will protect. hold harmless and indemnify the State and
its representatives against any claim or habihity ansing from or based on the violation of any such law,
ordinance, regulation injunction. or final order or decree

Complaint Resolution Procedure in the event the South Dakota State Railroad Board or South Dakota
Department of Transportation, Office of Air, Rail, and Transit receives a wnitten complaint regarding the
conduct of operations on the facilities described In this Lease Agreement, the South Dakota State
Railroad Board (Board) may conduct a hearing to consider the allegations contained in the complaint.
Reasonable prior nolice of such hearing will be provided lo all interested parties. including, but not limited
to. the party filing the complaint, the pragram manager of the South Dakota Department of Transportation,
Office of Air, Rail, and Transit and Dakota Southern. Any hearing held pursuant to this provision will be
informal in nature and not subject to the requirements of SDCL 1-26, and acls amendatory thereto All
interested parties will be allowed to present oral and written information to the Board. After considering all
information presented the Board will issue a written decision which will be binding on all parties to this
Lease Agreement as If incarporaled as a provision herein The decision of the Board will be final and no
party will be entitled to any right of appeal from the Board's decision

Insurance Dakota Southern will maintain a Commercial General form of insurance covering liability in
connection with any of its activities or operations on or near the Rail Facilities including but not limited to
Public Liability, Personal Injury. and Property Damage, Federal Employers’ Liability Act Liability (or, if
Workers' Compensation applies, Workers' Compensation coverage as required, or as optional. under
applicable Stale law. which insurance must contain a specific waiver of the insurance company's
subrogation nghts against the Slate. Bill ol Lading. and Foreign Rolling Stock Liability, and Contractual
Liability. with such limits (consistent with the terms set forth below) deductibles and exclusions as the
State may agree are satisfactory. prowided however, that: (1) such limits will not be tess than $5 million per
occurrence. and $10 million in the aggregate. and (i1) policy terms will not exclude or limit coverage where
activities or operations are on or near railroad tracks The State will be named as an additional insured on
such liability insurance policy Any coverage afforded to the State as an additional insured, will apply as
primary insurance of the State, and will not be deemed to be excess to any insurance issued in the name
of the State Such lability insurance must be purchased from an insurance company licensed to do
business in South Dakota, and possessing a current Best's Insurance Guide Rating of A and Class X, or
better

Dakota Southern will furmsh to the State, an Accord Cenificate of Insurance salisfactory to the State,
certifying the issuance to Dakota Southern of the policies of insurance providing the types of insurance
and hmits of liability prescnbed above, and stating that the State will be given not less than thirty (30)
days’ written notice by U.S Cerlified mail (postage prepaid), prior to any material change, substitution or
cancellation pnor lo normal expiration dates ne words “endeavor 10" and "but failure to mail such notice
will impose no obligation or liability of any kind upon the company, its agents or representatives” must be
removed Cancellation or expiration of any such insurance policies will nol preclude the State from
recovery there under for any liabilly ansing under this Lease Agreement

Dakota Soulhern will provide the State with evidence of the liability insurance coverage required by this
Lease Agreement before Dakota Southern operates along the Rail Facilites and Dakota Southern will
supply State with copies of its insurance policies and any amendments. as soon as they are available,
and with evidence of conbinued insurance coverage on January 1 of each year Dakota Southern's failure
to provide such evidence. within 7 days of any request lherefore, will entitie the State, to immediately
terminale this Lease Agreement without nolice and without opportunity to cure such default Dakota
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Southern acknowledges that the purchase of insurance as required by this Paragraph will not in any way
limit the liability of Dakota Southern or any lessee or other operator to the State as set forth in this Lease
Agreement.

Personal Liability of Public Officials. In carrying out any of the provisions of this Lease Agreement, or in
exercising any power or authority granted to Dakota Southern by or within the scope of this Lease
Agreement, there will be no liabity upon any member of the State, or its authorized representatives,
either personally or as officials of the State, it being understood that in all such matters they act solely as
agents and representatives of a political subdivision of the State of South Dakota.

Assignment Dakota Southern will not assign «ts rights or delegate its duties under this Lease Agreement
or any part of this Lease Agreement, without the State's prior written consenl An approved assignment,
including assignments occurring by operator contracts, will nat relieve Dakota Southern of Dakota
Southern's primary responsibility to the State

Amendment, No term or provision of this Lease Agreement may be changed waived discharged, or
terminated. excepl by an instrument in wnling signed by the party against which the enforcement of the
change waiver, discharge or termination is sought, provided however, that when an emergency situalion
arnises, changes in this contracl may be made crally by authorized representatives of both parties by
mutual agreement subject to immediate confirmation by telegram or other delivered wnting

State and Napa to Platte Inspeclion. The State or its duly authorized representative. upon reasonable
notice o Dakota Southern, reserve the right at all times to perform any and all necessary inspections over
and across the said rail trackage in order to inspect the said Rail Facilities for the purpose of verifying
compliance with the terms and condiions of this Lease Agreement

Further 1t is agreed by the State or its duly authorized representatives, and Dakota Southem, and its
duly authonzed representatives, reserve the nght at all umes to perform any and all necessary
inspections over and acrass the said rail trackage in order to inspect the said Rail Facilities for the
purpose of verifying compliance with the terms and conditions of this Lease Agreement The Rall Facility
trackage will be inspected annually at the sole expense of Dakata Southern and Dakota Southern agrees
to abide by said inspections and to exert reasonable efforts to address any and all concerns raised in
these various rail inspections Dakota Southern agrees that whatever deficiencies are noted during each
rail inspection will be corrected within a reasonable amount of lime. nol to exceed thirly days, depending
upon the seriousness of the deficiency

Responsibility for Rehabilitation The State will have no responsibility for rehabilitating the Rail Facilities

Additions lo Rail Facilities The Stale grants 1o Dakota Southern the right to make such Additions to the
Rail Facilities as Dakota Southern may require to permit rail freight seérvice, at Dakota Southern’s sole
expense The term "Addition(s)" as used in this Lease Agreement will mean capital improvements which
are in addition to the Rail Facilines Dakota Southern will own and have the right to remove any of said
Addition made Those Additions which cannot be removed without causing the Rail Facilities to be less
serviceable than before said Addition was made. will become the property of the State and a part of the
Rail Faciities However under na circumstances will any additions or improvements placed into the
actual track structure during the term of this L ease Agreement be rernaved at the terminalion of this lease
and any of said additions or improvements placed into the track structure will remain under all
circumstances the property of the State of South Dakota

Maintenance The State will have no obligation to perform any maintenance of the Rail Facilities. Dakota
Sauthern will be responsible for the normal and regular work required to keep the Rail Facilities in the
condition necessary to enable safe operations and will include, but not be hmited to. tie. rall, culvert and
bridge repairs, tamping and lining surfacing lighteming bolts. driving spikes brush cutting and weed
control, and other necessary repairs and work

Payment Dakota Southern will make payments tc the Slate based on any car storage that originates or
terminates at any point along the Napa Junction to Ravima rail ine, as descnbed in Appendix 1 attach to
this Lease Agreement. as follows
Fifty percent (50%) of any car storage fees billed N

L
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Dakola Southern may collect and keep all switching fees charged for the Rail Faciities

Revenues from storage will be due at the ume of expiration of this Lease Agreement, unless lhis
Agreement is terminated earlier in which case payment will be due on the dale this Agreement
terminates

Term. This Lease Agreement will continue in full force and effect beginning November 20, 2015. and
ending January 18. 2016 inclusive, unless terminated earlier pursuant lo the terms of this Lease
Agreement. Upon termination of this Lease Agreement, the Rail Facilites will be returned to the State in
the same general condition, less normal wear and tear, as existed on the effective date of this Lease
Agreement

Termination by the State at the State's Sole Diseration The State may terminate this Lease Agreement
for any reason or no reason by gving thirty (30) days' written notice of termination by certified mail to
Dakota Southern,

Termination by the Dakota Southern For Fault If the State subslantially fails to perform its obligations
under this Lease Agreement, and conlinues 1n such default for a period of ten (10) days, Dakota Southern
will have the nght at its option. after first giving forly-five (45) days written notice thereof by certified mail
to the State and notwithstanding any waiver by Dakota Southern gwing notice of any prior breach
thereof, to terminate this Lease Agreement

Notice Except as expressly provided olherwise, all notices or other communications hereunder will be in
writing and will be deemed duly gqiven if delivered in person or by certified or registered mail, return
receipl requested, first class postage prepaid lo the person specified herein as entitled to receive such
notice. or to their duly authonzed representalive unless nolice of a change of address is given pursuant to
the terms of this provision

For the State
Program Manager
Office of Air, Rail, and Transit
SD Department of Transportation
700 Broadway Avenue East
Plerre. SD 57501-2586

For Dakota Southem
President
Dakota Southern Railway Company
PQ Box 612
Richmond, Missouri 64085

Severapility In the event any seclion paragraph, sentence clause or phrase contained herein will be
determined. declared, of adjudged nvalid. illegal unconstitulional, or otherwise unenforceable, such
deterrmination declaration, or adjudication wi!l in no manner affect the other sections, paragraphs,
sentences, clauses, or phrases of lhis Lease Agreement, which will remain in full force and effect as if the
seclion. paragraph, sentence. clause, or phrase declared determined or adjudged. invalid, illegal,
unconstilutional, or otherwise unenforceable was not ariginally a part thereof

Entire Agreement. This Lease Agreement and the Appendix attached hereto represent the entire
agreement between the parties and all previous communications understandings, or agreement
between the parties are hereby abrogated and withdrawn except as provided herein

Force Maeure This Lease Agreement and any sublease 1s subject to force majeure, and 1s contingent on
accidents acts of God, weather conditions tortuous acls of third parties, restrictions imposed by any
governmen! or governmental agency or other events beyond the control of parties f the performance
under lhis Lease Agreement or operability of the Rail Facillies 1s prevent by any cause described above,
the Stale 1s under no obligation to restore lhe operability of the Rail Faciities lo enable resumplion of
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performance under this Lease Agreement or any subsequent sublease agreement. If restoration is not
made, then this Lease Agreement will be void without penalty to either party

IN WITNESS WHEREOF, lhe parlies hereto have caused this Lease Agreement to be execuled and attested lo
by their duly authorized officers on the date and year first above written

Dakota Southern Rallway Company

\ 1

By: _} | W Y

lts‘ \ )

==

(Corporate Seal)

State of South Dako "7
Departmy /1;?!‘
By £

i

Its Secretary
Date ‘ZI’/ é

Approved ay lo Form / '

Ll Wf_t?z’h AL an

Special Assistant Al&or ey General

ACKNOWLEDGMENTS FOLLOW
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CORPORATE ACKNOWLEDGMENT

AN

STATE OF SOUTH-DAKOTA )

] \ = [_, l SS
COUNTYOF _'t "1 )
On this the & 1 day of i e R T 20 . beforeme. F.odd ol -"_-l.‘}\{ . a Notary
Public within and for said County and State personally appeared At W ansswho acknowledged
himselt/herself to be the e netes i d ___ of Dakota Southern Raitway Company. a corporation,

and that he/she as such officer, being authanzed so to do, executed the foregoing nstrument for the purposes therein

contained, by signing the name of the corporatian by hinselffherself as such officer

In witness whereof | hereunto set my hand and afficial seal

. e ¥
ROBIN D WRIGHT . :
Notary Public-Nolary Seai ol LN e
State af Missauri, Platte Counly b iy B il ko 3 o SHE
Commission # 13468734 |
My Commission Expires Apr 8, 2017 NOTARY PUBLIC
(NOTARY SEAL) e ramr— . 184 T

STATE ACKNOWLEDGMENT

STATE OF SOUTH DAKOTA )
) S8
COUNTY OF HUGHES

On this the A" ‘day of DY oomisf .20'L beforeme, \_\_ (‘i1 (\‘,\ ey 1‘\5(4\ a Notary

Public within and for said County and State. personally appeared Dann P Bergquist. Secretary. South Dakota

Department of Transportation. knawn lo me or satisfactorily proven to be the person descnbed in the foregoing

instrument, and acknowledged that he executed the same n the capacity therein stated and for the purposes theremn

contained

In witness whereof | hereunto set my hand and official seal

Lt (‘, [l“‘"‘“\

\“ul\llnh‘ﬂm
-\\ ‘;Df\ ?"\M‘Q. Y,

N
Ak :‘;f, NOTARY PUBLIC
L@OﬁRWBE&% 0z Wanda Amundson
= H \} ~ %T“E_ My Commission Expires _iy Gommission Explres
g1 CAL S June 7, 2016
?;UL'"-._ ‘J'f;'u: : §

mrmm\»‘
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APPENDIX 1
West of Napa Junction to Ravinia

Commencing 2 miles west of intersection of the North Sioux City to Mitchell ine located in the W1/2 of the SW1/4
of Section 22. Township 94 North, Range 56 West of the 5" P M. also known as Milepost 2.0, and additionally
known as Railroad Engineer's Survey Station Number 26+50, and exlending in a Westerly direction a distance of
approximately 52.5 miles in and through the Counties of Yankton, Bon Homme, and Charles Mix and terminating
at the westerly line of the NW1/4 of the NE1/4 of Section 17 Township $6 North, Range 64 West of the 5P M.,
Charles Mix County. also known as Milepost 54.5. and additionally known as Railroad Engineer's Survey Station
1707+17.
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AGREEMENT BETWEEN 1
911022 THE STATE OF SOUTH DAKOTA | o
AND i MAN | £Li
DAKOTA SOUTHERN RAILWAY COMPANY, '

THIS AGREEMENT (Lease Agreement) is made and entered into by and between the South Dakota State”
Railroad Board, acting by and through the South Dakota Department of Transportation, Office of Air, Rail, and
Transit, referred to in this Lease Agreement as the "State,” and Dakota Southern Railway Company, referred to in
this Lease Agreement as "Dakota Southern.” This Lease Agreement is effective on January 19, 2016.

BACKGROUND:

1. The State is owner of the Rail Facilities more fully described in Appendix 1 attached to and made a part of this
Lease Agreement.

2. Dakota Southern wants to lease from the State the Rail Facilities.

DAKOTA SOUTHERN AND THE STATE MUTUALLY AGREE AS FOLLOWS:

1.

Facility Description. The State will permit Dakota Southern to use the Rail Facilities described in Appendix
1 attached to this Lease Agreement.

It is understood and agreed the Rail Facilities are leased in “as is” condition. The State will have no
responsibility to make any improvement, modification, rehabilitation, maintenance, or other change to the
Rail Facilities for the purpose of this Lease Agreement.

Representations and Warranties. Dakota Southern accepts the Rail Facilities, “"AS 1S, WHERE IS” and
"WITH ALL FAULTS." By signing this Lease Agreement, Dakota Southern acknowledges that Dakota
Southern has inspected the Rail Facilities, including all improvements and structures thereon. Dakota
Southern further acknowledge that no representations have been made by the State concerning the state
or condition of the Rail Facilities or age of the improvements thereon.

Operating Rights. The State permits Dakota Southern to use any and all of the State's rights and licenses
in the Rail Facilities as may be necessary for the purpose of providing rail freight service. In the event
individual or organizational motorcar clubs will be allowed to utilize the trackage under lease in this Lease
Agreement or sublease, as the case may be, then, and in that event, it will be the responsibility of the
Dakota Southern to obtain a certificate of insurance showing the State of South Dakota, and Dakota
Southern, as additional insured, prior to any motorcar event; and, further, the Dakota Southern will obtain
from the individual recreational motorcar enthusiastic or organization, as the case may be, an
indemnification and hold harmless agreement to be executed by the person or entity in charge of the
motorcar event, with copies of said indemnification and hold harmless agreement to be provided to the
State of South Dakota prior to any motorcar travel on the trackage leased herein. The rights granted
Dakota Southern in this Lease Agreement relate solely to the provision of rail service on the Rail Facilities
and Dakota Southern may not use the Rail Facilities for any other purpose without the prior written
authorization of the State.

Provision_of Operations. If Dakota Southern, in order to provide rail freight service, contracts with an
operator to provide rail freight service over Rail Facilities, no such contract will be entered into without the
prior consent of the State. Any sublease between Dakota Southern and an operator to provide rail service
over Rail Facilities will expressly made subject to all of the terms, conditions, and limitations contained in
this Lease Agreement.

Administration of Rail Facilities. Notwithstanding any provision of this Lease Agreement, the State will
retain sole responsibility for the management of State-owned Rail Facilities and equipment not required
for rail freight service.

Common Carrier Obligations. Dakota Southern will assume all common carrier obligations related to the
operation of the Rail Facilities for the term of this Lease Agreement upon the effective date of this Lease
Agreement,
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Liability. Dakota Southern will indemnify, hold harmless, and protect the State, its subdivisions and
representatives, their officers, employees, successors, and assigns, from all suits, actions, or claims of
any character brought because of any injuries or damage received or sustained by any person, persons,
or property, including State-owned property, on account of any negligent act, omission, neglect or
misconduct of Dakota Southern, its representatives, officers, employees, or agents.

Laws to be Observed. Dakota Southern will keep fully informed of all federal and state laws, all local laws,
ordinances, and regulations, injunctions and all final orders and decrees of bodies of tribunals having any
jurisdiction or authority, which in any way affect the performance of this Lease Agreement, including
without limitation any laws, ordinances, regulations, orders, or decrees, identified in this Lease
Agreement. Dakota Southern will at all times observe and comply with all such laws, ordinances,
regulations, and all final orders and decrees, and will protect, hold harmless and indemnify the State and
its representatives against any claim or liability arising from or based on the violation of any such law,
ordinance, regulation, injunction, or final order or decree.

Complaint Resolution Procedure. In the event the South Dakota State Railroad Board or South Dakota
Department of Transportation, Office of Air, Rail, and Transit receives a written complaint regarding the
conduct of operations on the facilities described in this Lease Agreement, the South Dakota State
Railroad Board (Board) may conduct a hearing to consider the allegations contained in the complaint.
Reasonable prior notice of such hearing will be provided to all interested parties, including, but not limited
to, the party filing the complaint, the program manager of the South Dakota Department of Transportation,
Office of Air, Rail, and Transit, and Dakota Southern. Any hearing held pursuant to this provision will be
informal in nature and not subject to the requirements of SDCL 1-26, and acts amendatory thereto. All
interested parties will be allowed to present oral and written information to the Board. After considering all
information presented, the Board will issue a written decision, which will be binding on all parties to this
Lease Agreement as if incorporated as a provision herein. The decision of the Board will be final and no
party will be entitled to any right of appeal from the Board's decision.

Insurance. Dakota Southern will maintain a Commercial General form of insurance covering liability in
connection with any of its activities or operations on or near the Rail Facilities, including but not limited to
Public Liability, Personal Injury, and Property Damage, Federal Employers’ Liability Act Liability (or, if
Workers' Compensation applies, Workers’ Compensation coverage as required, or as optional, under
applicable State law; which insurance must contain a specific waiver of the insurance company's
subrogation rights against the State, Bill of Lading, and Foreign Rolling Stock Liability, and Contractual
Liability, with such limits (consistent with the terms set forth below), deductibles and exclusions as the
State may agree are satisfactory, provided however, that: (i) such limits will not be less than $5 million per
occurrence; and $10 million in the aggregate; and (ii) policy terms will not exclude or limit coverage where
activities or operations are on or near railroad tracks. The State will be named as an additional insured on
such liability insurance policy. Any coverage afforded to the State as an additional insured, will apply as
primary insurance of the State, and will not be deemed to be excess to any insurance issued in the name
of the State. Such liability insurance must be purchased from an insurance company licensed to do
business in South Dakota, and possessing a current Best's Insurance Guide Rating of A and Class X, or
better.

Dakota Southern will furnish to the State, an Accord Certificate of Insurance satisfactory to the State,
certifying the issuance to Dakota Southern of the policies of insurance providing the types of insurance
and limits of liability prescribed above, and stating that the State, will be given not less than thirty (30)
days' written notice by U.S. Certified mail (postage prepaid), prior to any material change, substitution or
cancellation prior to normal expiration dates. The words “endeavor to" and “but failure to mail such notice
will impose no obligation or liability of any kind upon the company, its agents or representatives” must be
removed. Cancellation or expiration of any such insurance policies will not preclude the State from
recovery there under for any liability arising under this Lease Agreement,

Dakota Southern will provide the State with evidence of the liability insurance coverage required by this
Lease Agreement before Dakota Southern operates along the Rail Facilities and Dakota Southern will
supply State with copies of its insurance policies and any amendments, as soon as they are available,
and with evidence of continued insurance coverage on January 1 of each year. Dakota Southern’s failure
to provide such evidence, within 7 days of any request therefore, will entitle the State, to immediately
terminate this Lease Agreement without notice and without opportunity to cure such default. Dak&)ta
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Southern acknowledges that the purchase of insurance as required by this Paragraph will not in any way
limit the liability of Dakota Southern or any lessee or other operator to the State as set forth in this Lease
Agreement.

Personal Liability of Public Officials. In carrying out any of the provisions of this Lease Agreement, or in
exercising any power or authority granted to Dakota Southern by or within the scope of this Lease
Agreement, there will be no liability upon any member of the State, or its authorized representatives,
either personally or as officials of the State, it being understood that in all such matters they act solely as
agents and representatives of a political subdivision of the State of South Dakota.

Assignment. Dakota Southern will not assign its rights or delegate its duties under this Lease Agreement
or any part of this Lease Agreement, without the State's prior written consent. An approved assignment,
including assignments occurring by operator contracts, will not relieve Dakota Southern of Dakota
Southern’s primary responsibility to the State.

Amendment. No term or provision of this Lease Agreement may be changed, waived, discharged, or
terminated, except by an instrument in writing signed by the party against which the enforcement of the
change, waiver, discharge or termination is sought; provided however, that when an emergency situation
arises, changes in this contract may be made orally by authorized representatives of both parties by
mutual agreement subject to immediate confirmation by telegram or other delivered writing.

State and Napa to Platte Inspection. The State or its duly authorized representative, upon reasonable
notice to Dakota Southern, reserve the right at all times to perform any and all necessary inspections over
and across the said rail trackage in order to inspect the said Rail Facilities for the purpose of verifying
compliance with the terms and conditions of this Lease Agreement.

Further, it is agreed by the State, or its duly authorized representatives, and Dakota Southern, and its
duly authorized representatives, reserve the right at all times to perform any and all necessary
inspections over and across the said rail trackage in order to inspect the said Rail Facilities for the
purpose of verifying compliance with the terms and conditions of this Lease Agreement. The Rail Facility
trackage will be inspected annually at the sole expense of Dakota Southern and Dakota Southern agrees
to abide by said inspections and to exert reasonable efforts to address any and all concerns raised in
these various rail inspections. Dakota Southern agrees that whatever deficiencies are noted during each
rail inspection will be corrected within a reasonable amount of time, not to exceed thirty days, depending
upon the seriousness of the deficiency.

Responsibility for Rehabilitation. The State will have no responsibility for rehabilitating the Rail Facilities.

Additions to Rail Facilities. The State grants to Dakota Southern the right to make such Additions to the
Rail Facilities as Dakota Southern may require to permit rail freight service, at Dakota Southern's sole
expense. The term “Addition(s)” as used in this Lease Agreement will mean capital improvements which
are in addition to the Rail Facilities. Dakota Southern will own and have the right to remove any of said
Addition made. Those Additions which cannot be removed without causing the Rail Facilities to be less
serviceable than before said Addition was made, will become the property of the State and a part of the
Rail Facilities. However, under no circumstances will any additions or improvements placed into the
actual track structure during the term of this Lease Agreement be removed at the termination of this lease
and any of said additions or improvements placed into the track structure will remain under all
circumstances the property of the State of South Dakota.

Maintenance. The State will have no obligation to perform any maintenance of the Rail Facilities. Dakota
Southern will be responsible for the normal and regular work required to keep the Rail Facilities in the
condition necessary to enable safe operations and will include, but not be limited to, tie, rail, culvert and
bridge repairs, tamping and lining, surfacing, tightening bolts, driving spikes, brush cutting and weed
control, and other necessary repairs and work.

Payment. Dakota Southern will make payments to the State based on any car storage that originates or
terminates at any point along the Napa Junction to Ravinia rail line, as described in Appendix 1 attach to
this Lease Agreement, as follows:

Fifty percent (50%) of any car storage fees billed.
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Dakota Southern may collect and keep all switching fees charged for the Rail Facilities.

Revenues from storage will be due at the time of expiration of this Lease Agreement, unless this
Agreement is terminated earlier, in which case payment will be due on the date this Agreement
terminates.

Term. This Lease Agreement will continue in full force and effect beginning January 19, 2016, and ending
July 18, 2016, inclusive, unless terminated earlier pursuant to the terms of this Lease Agreement. Upon
termination of this Lease Agreement, the Rail Facilities will be returned to the State in the same general
condition, less normal wear and tear, as existed on the effective date of this Lease Agreement.

Termination by the State at the State's Sole Discretion. The State may terminate this Lease Agreement
for any reason or no reason by giving thirty (30) days' written notice of termination by certified mail to
Dakota Southern,

Termination by the Dakota Southern For Fault. If the State substantially fails to perform its obligations
under this Lease Agreement, and continues in such default for a period of ten (10) days, Dakota Southern
will have the right at its option, after first giving forty-five (45) days written notice thereof by certified mail
to the State, and notwithstanding any waiver by Dakota Southern giving notice of any prior breach
thereof, to terminate this Lease Agreement.

Notice. Except as expressly provided otherwise, all notices or other communications hereunder will be in
writing and will be deemed duly given, if delivered in person or by certified or registered mail, return
receipt requested, first class postage prepaid, to the person specified herein as entitled to receive such
notice, or to their duly authorized representative unless notice of a change of address is given pursuant to
the terms of this provision.

For the State:
Program Manager
Office of Air, Rail, and Transit
SD Department of Transportation
700 Broadway Avenue East
Pierre, SD 57501-2586

For Dakota Southern:
President
Dakota Southern Railway Company
PO Box 612
Richmond, Missouri 64085

Severability. In the event any section, paragraph, sentence, clause or phrase contained herein will be
determined, declared, or adjudged invalid, illegal, unconstitutional, or otherwise unenforceable, such
determination, declaration, or adjudication will in no manner affect the other sections, paragraphs,
sentences, clauses, or phrases of this Lease Agreement, which will remain in full force and effect as if the
section, paragraph, sentence, clause, or phrase declared, determined or adjudged, invalid, illegal,
unconstitutional, or otherwise unenforceable was not originally a part thereof.

Entire Agreement. This Lease Agreement and the Appendix attached hereto represent the entire
agreement between the parties, and all previous communications, understandings, or agreement
between the parties are hereby abrogated and withdrawn except as provided herein.

Force Majeure. This Lease Agreement and any sublease is subject to force majeure, and is contingent on
accidents, acts of God, weather conditions, tortuous acts of third parties, restrictions imposed by any
government or governmental agency, or other events beyond the control of parties. If the performance
under this Lease Agreement or operability of the Rail Facilities is prevent by any cause described above,
the State is under no obligation to restore the operability of the Rail Facilities to enable resumption of
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performance under this Lease Agreement or any subsequent sublease agreement. If restoration is not
made, then this Lease Agreement will be void without penalty to either party.

IN WITNESS WHEREOF, the parties hereto have caused this Lease Agreement to be executed and attested to
by their duly authorized officers on the date and year first above written.

Dakota Southern Railway Company

By:m N s

Its: QMM

Date: :,?' .&u‘i 2010

(Corporate Seal)
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State of South Dakota

Department af Trgpspertation
/ %
By. ~

Its: Secretary %
Date: -ﬂ"f // £

"%

—\
eral

A

Specal sistant

ACKNOWLEDGMENTS FOLLOW
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CORPORATE ACKNOWLEDGMENT

Y_ANSAS
STATE OF SSUFR-DRROTA. )
): SS
COUNTY OF Jauint¢any )
On this the 8™ day of _Febnu ey , 201G, before me, Glf}”(’ra Notary
Public within and for said County and State, personally appeared m\( hag,l Wil [ams ., who acknowledged
himself/herself to be the PVC’&()M’( , of Dakota Southern Railway Company, a corporation,

and that he/she as such officer, being authorized so to do, executed the foregoing instrument for the purposes therein
contained, by signing the name of the corporation by himself/herself as such officer.

In witness whereof | hereunto set my hand and official seal.

Quadomp—

ERICA CARPER

BLI
NOTARY PUBLIC HETRgT BB [
(NOTARY SEAL) iT,A;E,Q KANSAS My Commission Expires: q { /l =l
STATE ACKNOWLEDGMENT
STATE OF SOUTH DAKOTA )
): SS
COUNTY OF HUGHES )

1)/ .

On this thdﬁiﬁiay of _ l"\/\f-b_*ﬁ ‘ \ ,20!(@, before me,\,UQ, ( | (A , a Notary
Public within and for said Cou@ and State, personally appeared Darin P. Bergquist, Secretary, South Dakota
Department of Transportation, known to me or satisfactorily proven to be the person described in the foregoing

instrument, and acknowledged that he executed the same in the capacity therein stated and for the purposes therein
contained,

In witness whereof | hereunto set my hand and official seal.

WAy,
\\\\\\\ I//.
N oh.f?‘pff,(//v 4,
s Oy

SR Z
S¥ o WO Z NOTARY PUBLIC Wanda Amundson
@STA@?%EAC) ._.Z Zz My Commission Expires
= SIEAI, | E My Commission Expires: 4, 0 2 2946 —
Z s PuBLc f §
//,// &

O;': SRS
//,07,., DF\\"\ «\\\\‘
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APPENDIX 1

Napa Junction to Ravinia

Commencing at the intersection of the North Sioux City to Mitchell line located in the W1/2 of the SW1/4 of
Section 22, Township 94 North, Range 56 West of the 5™ P.M., also known as Milepost 0.0, and additionally
known as Rallroad Engmeers Survey Station Number 00+00, and extending in a westerly direction a distance of
approximately 54.5 miles in and through the counties of Yankton, Bon Homme, and Charles Mix and termlnatlng
at the, westerly line of the NW1/4 of the NE1/4 of Section 17, Township 96 North, Range 64 West of the 5"P.M,

Charles Mix County, also known as Milepost 54.5, and additionally known as Railroad Engineer's Survey Statlon

1707+17.
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STATE OF SOUTH DAKOTA 9110865
DEPARTMENT OF TRANSPORTATION
LEASE AGREEMENT

This Lease Agreement ("Agreement”) is made and entered into by and between the South Dakota Department of
Transportation, referred to in this Agreement as the "State,” and Dakota Southern Railway Company, referred to
in this Agreement as "Dakota Southern.”

BACKGROUND:

A.

The State is owner of railroad property, including mainline tracks, sidings, and extra-width property and
facilities commencing at the intersection of the North Sioux City to Mitchell line located in the West Half of
the Southwesl Quarter (W% SW¥) of Section Twenty-two (22). Township Ninety-four North (934N}, Range
Fifty-six Wesl (56W) of the 5" P.M., also known as Milepost 0.0, and additionally known as Railroad
Engineer's Survey Station Number 00+00, and extending in a westerly direction a distance of approximately
54 5 miles in and through the counties of Yankton, Bon Homme, and Charles Mix and terminating at the,
westerly line of the Northwest Quarter of the Northeast Quarter (NWY: NEY) of Section Seventeen (17),
Township Ninety-six North (96N), Range Sixty-four West (64W) of the 5" P.M., Charles Mix County. also
known as Milepost 54.5, and additionally known as Railroad Engineer's Survey Station 1707+17, referred to
in this Agreement as the "Rail Facilities."

Dakota Southern wants to lease the Rail Facilities from the State.

The parties now wish to enter into this Agreement for the lease of the Rail Facilities by Dakota Southern from
the State on the terms and conditions as stated in this Agreement.

The State has received the approval of the South Dakota State Railroad Board (the “Railroad Board”) and
the written consent of the Governor to enter into this Agreement for railroad purposes, as evidenced by the
resolution attached to this Agreement as Exhibit A.

DAKOTA SOUTHERN AND THE STATE MUTUALLY AGREE AS FOLLOWS:

1.

2.

Purpose. The State leases the Rail Facilities to Dakota Southern, subject to the terms and conditions set
forth in this Agreement. All property leased to third parties is identified in records on file at the South Dakota
Department of Transportation, 700 East Broadway Avenue, Pierre, South Dakota 57501-2586. In addition,
the State may exclude additional property at any time during the term of this Agreement with Dakota
Southern's consent The parties recognize and agree that this Agreement is for railroad purposes.
Consequently, Dakota Southern will not unreasonable withhold its consent to exclude property not necessary
for railroad purposes.

Facility Description. The State will permit Dakota Southern to use the Rail Facilities described in Background
paragraph A above

Effective Date. This Agreement is effective December 1, 2016. This Agreement supersedes Agreement
Number 911022 that was executed by Dakota Southern on February 25, 2016, and by the State on March
24, 2016, and subsequently amended by the parties by an agreement executed by Dakota Southern on July
13, 2016, and by the State on July 15, 2016.

Condition of the Rail Facilities. Dakota Southern understands and agrees the Rail Facilities are leased in "AS
IS" condition. The State will have no responsibility to make any improvement, modification, rehabilitation,
maintenance, or other change to the Rail Facilities for the purpose of this Agreement

Representations and Warranties. Dakota Southern accepts the Rail Facilities, "AS 1S, WHERE IS" and
"WITH ALL FAULTS." By signing this Agreement, Dakota Southern acknowledges that Dakota Southern has
inspecled the Rail Facilities, including all improvements and structures. Dakota Southern further
acknowledges that no representations have been made by the State concerning the state or condition of the
Rail Facilities or age of the improvements to the Rail Facilities.

Page 1 of 7 DOT Legal. (Léf:—




10

11

12

Attachment 3

Operating Rights. The State permits Dakota Southern to use any and all of the State's rights and licenses in
and to the Rail Facilities to the extent necessary for the purpose of providing rail freight service and, if it can
be accommodated without adversely affecting freight service, rail car storage. In the event individual or
organizational motorcar clubs will be allowed to utilize the trackage under lease in this Agreement or
sublease, as the case may be, then, and in that event, it will be the responsibility of the Dakota Southern to
obtain a certificate of insurance showing the State of South Dakota, and Dakota Southern, as additional
insureds, prior to any motorcar event, and, further, Dakota Southern will obtain from the individual
recreational motorcar enthusiastic or organization, as the case may be, an indemnification agreement to be
executed by the person or entity in charge of the motorcar event, indemnifying the State and Dakota
Southern from any claim or liability arising out of the event, and will provide copies of said indemnification
agreements to the State prior to any motorcar travel on the Rail Facilities. The rights granted Dakota
Southern under this Agreement relate solely to the provision of rail service on the Rail Facilities. Dakota
Southern will not use the Rail Facilities for any other purpose without the State's prior written authorization.

Administration of Rail Facilities. Notwithstanding any provision of this Agreement, the State will retain sole
responsibility for the management of State-owned Rail Facilities and equipment not required for rail freight
service. The State may grant leases, easements, licenses and all other similar propenrty rights on the Rail
Facilities for non-rail purposes, including but not limited to, placement on the Rail Facilities of utilities, fiber
optic cables, pipeline, at-grade crossings and grade separations, and other non-rail related facilities and
businesses, provided that such leases and easements, and licenses do not unreasonably interfere with
Dakota Southern's rail operations. The State will be entitled to all revenues derived from such grants of
property rights.

Government Approval. Upon execution of this Agreement, Dakota Southern will immediately prepare, file
and obtain a modified certificate of public convenience and necessity from the Surface Transportation Board
("STB") to provide common carrier service on the Rail Facilities. The maodified certificate will not contain any
reservations on the provision of service. Dakota Southern will permit the State to review any proposed STB
filings. Dakota Southern will be solely responsible for any costs incurred in obtaining the modified certificate.

Common Carrier Obligations. Dakota Southern will assume all common carrier obligations related to the
operation of the Rail Facilities upon the effective date of this Agreement. No later than December 31, 2016,
Dakata Southern will provide service to shippers requesting service on the Rail Facilities. Dakota Southern
will, at Dakota Southern's sole expense, be responsible for making any repairs or improvements necessary
to provide such service.

Liability. Dakota Southern will indemnify, hold harmless. and protect the State, its subdivisions and
representatives, their officers, employees, successors, and assigns, from all suits, actions, or claims of any
character brought because of any injuries or damage received or sustained by any person, persons, or
property, including State-owned property, on account of any negligent act, omission, neglect or misconduct
of Dakota Southern, its representatives, officers, employees, or agents.

Laws o be Observed. Dakota Southern will keep fully informed of all federal, state, and local laws,
ordinances, regulations, injunctions, and all fina!l orders and decrees of bodies of tribunals having any
jurisdiction or authority, which in any way affect the performance of this Agreement, including without
limitation any laws, rules, ordinances. regulations, orders, or decrees identified in this Agreement. Dakota
Southern will at all times observe and comply with all such laws, rules, ordinances, regulations, and all final
orders and decrees. Dakota Southern will protect, hold harmiess, and indemnify the State and its
representatives against any claim or liability arising from or based on the violation of any such law, rule,
ordinance, regulation, injunction, or final order or decree.

Complaint Resolution Procedure. In the event the South Dakota State Railroad Board or South Dakota
Department of Transportation, Office of Air, Rail, and Transit receives a written complaint regarding the
conducl of operations on the facilities described in this Agreement, the South Dakota State Railroad Board
(Board) may conduct a hearing to consider the allegations contained in the complaint. Reasonable prior
notice of such hearing will be provided to all interested parties, including, but not limited to, the party filing the
complaint, the program manager of the South Dakota Department of Transportation, Office of Air, Rail, and
Transit, and Dakota Southern. Any hearing held pursuant to this provision will be informal in nature and not
subject to the requirements of SDCL 1-26, and acts amendatory thereto. All interested parties will be allowed
to present oral and written information to the Board. After considering all information presented, the Board
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will issue a written decision, which will be binding on all parties to this Agreement as if incorporated as a
provision herein. The decision of the Board will be final and no party will be entitled to any right of appeal
from the Board's decision.

Insurance. Dakota Southern will maintain a Commercial General form of insurance covering liability in
connection with any of its activities or operations on or near the Rail Facilities, including but not limited to
Public Liability, Personal Injury, and Property Damage, Federal Employers' Liability Act Liability (or, if
Workers' Compensation applies, Workers' Compensation coverage as required, or as optional, under
applicable State law; which insurance must contain a specific waiver of the insurance company’s subrogation
rights against the State, Bill of Lading, and Foreign Rolling Stock Liability, and Contractual Liability, with such
limits (consistent with the terms set forth below), deductibles and exclusions as the State may agree are
satisfactory, provided however, that: (i) such limits will not be less than $5 million per occurrence; and $10
million in the aggregate; and (ii) policy terms will not exclude or limit coverage where activities or operations
are on or near railroad tracks. The State will be named as an additional insured on such liability insurance
paolicy. Any coverage afforded to the State as an additional insured. will apply as primary insurance of the
State, and will not be deemed to be excess to any insurance issued in the name of the State. Such liability
insurance must be purchased from an insurance company licensed to do business in South Dakota, and
possessing a current Best's Insurance Guide Rating of A and Class X, or better.

Dakota Southern will furnish to the State, an Accord Certificate of Insurance satisfactory to the State,
certifying the issuance to Dakota Southern of the policies of insurance providing the types of insurance and
limits of liability prescribed above, and stating that the State, will be given not less than thirty (30) days'
written notice by US. Certified mail (postage prepaid), prior to any material change, substitution or
cancellation prior to normal expiration dates. Cancellation or expiration of any such insurance policies will not
preclude the State from recovery there under for any liability arising under this Agreement.

Dakota Southern will provide the State with evidence of the liability insurance coverage required by this
Agreement before Dakota Southern operates along the Rail Facilities and Dakota Southern will supply State
with copies of its insurance policies and any amendments, as soon as they are available and with evidence
of continued insurance coverage on January 1 of each year. Dakota Southern's failure to provide such
evidence, within 7 days of any request therefore, will entitle the State, and to immediately terminate this
Agreement without notice and without opportunity to cure such default Dakota Southern acknowledges that
the purchase of insurance as required by this Paragraph will not in any way limit Dakota Southern's liability
to the State as set forth in this Agreement.

Personal Liability of Public Officials In carrying out any of the provisions of this Agreement, or in exercising
any power or authority granted to Dakota Southern by or within the scope of this Agreement, there will be no
liability upon any member of the State, or its authorized representatives, either personally or as officials of
the State, it being understood that in all such matters they act solely as agents and representatives of a
political subdivision of the State of South Dakota.

Assignment. Dakota Southern will not assign its rights or delegate its duties under this Agreement or any
part of this Agreement, without the State's prior written consent. An approved assignment, including
assignments occurring by operator contracts, will not relieve Dakota Southern of Dakota Southern’s primary
responsibility to the State

Amendment. No term or provision of this Agreement may be changed. waived, discharged, or terminated,
except by an instrument in writing signed by the party against which the enforcement of the change, waiver,
discharge or termination is sought; provided however, that when an emergency situation arises, changes in
this contract may be made orally by authorized representatives of both parties by mutual agreement subject
to immediate confirmation by written memorandum.

State Inspection. The State or its duly authorized representative, upon reasonable notice to Dakota
Southern, reserves the right at all times to perform any and all necessary inspections over and across the
Rail Facilities for the purpose of verifying compliance with the terms and conditions of this Agreement.
Dakota Southern will promptly address any deficiencies identified by the State as a result of these
inspections.

Responsibility for Rehabilitation. The State will have no obligation to rehabilitate the Rail Facilities.
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19, Additions to Rail Facilities. As partial consideration for this Agreement, Dakota Southern will at a minimum

20

2L

22

23,

24,

make the following impravements to the Rail Facilities during each year of this Agreement:

a. Installation of 3,000 crossties;

b. Rehabilitation of three railroad crossings with heavy rail (115# or greater) and new ties; and
¢. Improvement of two miles of ditch drainage

The State grants to Dakota Southern the right to make such further improvements and additions to the Rail
Facilities as Dakota Southern may require to permit rail freight service. All improvements and additions to
the Rail Facilities will be at Dakota Southern's sole expense, unless agreed to in writing by the State.

Maintenance. The State will have no aobligation to perform any maintenance of the Rail Facilities. Dakota
Southern will be responsible for the normal and regular work required to keep the Rail Facilities in an
excepted track condition sufficient to provide service to shippers on the Rail Facilities. Such maintenance
will include, but not be limited to, tie, rail, culvert and bridge repairs, tamping and lining, surfacing, tightening
bolts, driving spikes, brush cutting and weed control, and other necessary repairs, and work. If the Rail
Facilities are rehabilitated, then Dakota Southern will maintain the rail Facilities to their rehabilitated
condition.

Rent Payments. As partial rent for the Rail Facilities, Dakota Southern will pay the State fifty percent (50%)
of any fees billed for car storage originating or terminating at any point aiong the Rail Facilities (excluding
switching fees) Dakota Southern will establish storage fees according to market conditions to ensure the
rates are reasonable. The State's share of car storage fees will be calculated as of November 30 of each
year and Dakota Southern will remit payment to the State by May 1 of the following year. Dakota Southern
will not be required to remit any portion of the switching fees charged or collected for the Rail Facilities.

As additional rent for the use of the Rail Facilities, Dakota Southern will make an annual payment to the
State equal to one and one-half percent (1.5%) of the gross revenues for any rail freight originating,
terminating, or carried along any point on the Rail Facilities. Gross revenues will be calculated as of
November 30 of each year and Dakota Southern will remit payment to the State by May 1 of the following
year

Term. This Agreement will continue in full force and effect for a period of ten (10) years from and after the
effective date of this Agreement, unless terminated earlier pursuant to the terms of this Agreement. Upon
termination of this Agreement, the Rail Facilities will be returned to the State in the same general condition,
less normal wear and tear that cannot be obviated by routine maintenance, as existed on the effective date
of this Agreement, except that all improvements and additions to the Rail Facilities will become the sole
property of the State.

Termination by the State For Faull. If Dakota Southern fails to perform its obligations under this Agreement,
and continues in such default for a period of sixty (60) days after written notice of such default from the
State, then State may terminate this Agreement. Default includes, but is not limited to, nonpayment of rent,
lapse of insurance, inadequate maintenance or repair of the Rail Facilities, and failure to provide safe and
efficient common carrier rail service. Fraud, theft of State property, or any other criminal act, other than
Class 2 Misdemeanors, would be a material breach of the Agreement, and is grounds for immediate
termination of the Agreement by State. No advanced notice is required and there is no opportunity to cure
the breach.

Termination of Modified Certificate. Upon termination or expiration of this Agreement, Dakota Southern
agrees to promptly terminate its modified certificate before the STB and relinquish any other rights it may
have to provide common carrier service over the Rail Facilities, subject to the requirements set out in 49
CFR 1150.24. If Dakota Southern fails to promptly terminate these rights, then the State is authorized and
empowered to submit the requisite filings to the STB and take all other necessary steps to terminate any
rights Dakota Southern may have to provide common carrier service over the Rail Facilities. Dakota
Southern will reimburse the State for all expenses incurred to effectuate the termination of these rights.
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Audit. Dakota Southern will keep detailed records, accounts, invoices, and supporting documentation
pertaining to all costs paid for under this Agreement. Upon reasonable notice, Dakota Southern will allow the
State, through any authorized representative, to examine and copy all records, accounts, invoices, and
supporting documents.

The terms of this Agreement alone will control the relationship between the State and Dakota Southern.

Notice. Except as expressly provided otherwise, all notices or other communications hereunder will be in
writing and will be deemed duly given, if delivered in person or by certified or registered mail, return receipt
requested, first class postage prepaid, to the person specified herein as entitled to receive such notice, or to
their duly authorized representative unless notice of a change of address Is given pursuant to the terms of
this provision.

For the State:

Program Manager

Office of Air, Rail, and Transit
SD Department of Transportation
700 Broadway Avenue East
Pierre, SD 57501-2586

For Dakota Southern:

President

Dakota Southern Railway Company
10100 N. Ambassador Drive, Suite 105
Kansas City, Missouri 64153

Severability. In the event any section, paragraph, sentence, clause or phrase contained herein will be
determined, declared, or adjudged invalid, illegal, unconstitutional, or otherwise unenforceable, such
determination, declaration, or adjudication will in no manner affect the other sections, paragraphs,
sentences, clauses, or phrases of this Agreement, which will remain in full force and effect as if the section,
paragraph, sentence, clause. or phrase declared, determined or adjudged, invalid, illegal, unconstitutional, or
otherwise unenforceable was not originally a part thereof.

Entire Adreement. This Agreement and the Appendix attached hereto represent the entire agreement
between the parties, and all previous communications, understandings, or agreement between the parties
are hereby abrogated and withdrawn except as provided herein.

Force Majeure. This Agreement and any sublease is subject to force majeure, and is contingent on acts of
God, weather conditions, tortious acts of third parties, restrictions imposed by any government or
governmental agency, and other events beyond the control of parties. |f performance under this Agreement
or operability of the Rail Facilities is prevented by any of these causes, neither Dakota Southern nor the
State is under any obligation to restore the operability of the Rail Facilities to enable resumption of
performance under this Agreement If restoration is not made, then this Agreement will be void without
penalty to either party

SIGNATURE PAGE FOLLOWS
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed and attested to by their duly
authorized officers on the date and year first above written.

State of South Dakota

Dakota Southern Railway Company Departmentof Transpgriation
M N -

Its: Its: Secretary

Date: ‘{\w‘w 2016 Date: ///R’/ A

(Corporate Seal) Approved as to Form: Q}
Jocd o o

Spécial Assistant Attoey General

ACKNOWLEDGMENTS FOLLOW
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CORPORATE ACKNOWLEDGMENT

STATE OF SOUTH DAKOTA )

). 88
COUNTY OF //4g/c 5 )
On this the.iﬁ_%ay of Nevem ber . 20/6 . before me,[j:m:// Lgra ‘7(6{:» < 5o0n . a Notary
Public within and for said County and State, personally appeared /7 £Xe (' // iz m ¢ ., who acknowledged
himself/herself to be the f/‘)rc.s‘/u/e 7 , of Dakota Southern Railway Company. a corporation,

and that he/she as such officer, being authorized so to do, executed the foregoing instrument for the purposes therein

contained, by signing the name of the corporation by himself/herself as such officer.

In witness whereof | hereunto set my hand and official seal.

&('/@ S o omis

+%W¢WW§ NOTARY PUBLIC

DARRELL LYNN KENNISON
: NOTARY PUZLIC 22 My Commission Expires: &//24, f2p ol
ﬁﬂs SOUTH DA‘(OTA SEAL 3, #

(NOTAR

STATE ACKNOWLEDGMENT
STATE OF SOUTH DAKOTA )
COUNTY OF HUGHES ; .
On this the.,?LZ‘;day of Aevember . 20/¢ . before me, /_qum// Lywon %;: ~s¢~_, a Notary

Public within and for said County and State, personally appeared Darin P. Bergquist. Secretary, South Dakota
Department of Transportation, known to me or satisfactorily proven to be the person described in the foregoing
instrument, and acknowledged that he executed the same in the capacity therein stated and for the purposes therein

contained.

In witness whereof | hereunto set my hand and official seal.

o |
A e (#irz Ertprea >
rteln'nigh hbhH\‘mh‘Mh»h"‘ o
& DARRELL LYNN KENNISON NOTARY PUBLIC
(NOTARY SEAEI 1w vy = i 22 i
] \:,V‘: <) S5 UTH SAXOTA (g%ﬁ&- } My Commission Expires: &/ /{// Lol

--------------
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| Affidavit of Pub 'cption

State of South Dakota } /
County of Bon Homme B9
27 )

B D AR T & “( @%/ ........... Being first duly sworn
ys that the Tyndall Tribune & Register is a legal
weekly newspaper for publication of legal and other offi-
cial notices as required by Chapter 298 of the Session
Laws of South Dakota, 1939; that it has bona fide paid
circulation of more than two hundred copies weekly;
that it is published in English language in the City of
Tyndall, Bon Homme County, South Dakota, and has
been admitted to the United States mail under second

class mailing privilege for more than one year prior to

the first publication of the notice herein mentioned, and
that it is printed in an office maintained at the place of
publication at Tyndall, South Dakota, and that depo-
nent is the publisher in charge of the advertising depart-
ment of said newspaper; that the advertisement headed

SPOA

2o Nea pn ~Platle €2

a printed copy of which is hereto attac‘}?ed, was printed
and published in said newspaper fordlves..successive
weeks, upon the following dates:

............................... 20......
:}.}.k.iﬁ;&c.‘.ﬂ..zo.!.:ﬁ ......................... 20......
“hvaadia 2t 202 B 20......
......................... 20...... e T

That the full amomaof the fee charged for the publica-
tion of said notice, Ik..... Sz 1%, inures to the benefit
of the publisher of said newspaper, that no agreement or
understanding for the division thereof has been made
with any other person, and that no parj/hgs been agreed

to be paid %homsoever.
A

72 &

7 Subscribed and gt

BEFORE THE
SURFACE TRANSPORTATION BO!
WASHINGTON, DC 20423

ARD

STB Docket No. AB-1253

D

STATE OF SOUTH DAKOTA ACTING BY AN
THROUGH ITS DEPARTMENT oE
TRANSPORTATION —ADVERSE NAPAPLA

ANCE OF OPERATING AUTHORITY
E e REGIONAL RAILROAD AUTHORITY

ON FOR
NOTICE OF INTENT TO FILE APPLICAT! THORI
ADVERSE DISCONTINUANCE OF OPERATING AU
. + pepartment of

.The State of South Dakota, ad‘l;g%t laa?:: ggto;&h&u; -.Etends 0 me =
(“State”) gives notice that on or about 20453 an application s
Transportation Board (‘Board”), Washington, D:C. 423, i
sion for the adverse discontinuance of the rail service gperaling a
Napa-Platte Regional Railroad Authority (‘NPRRA") over an apprommatel
line extending between Milepost 0.0 near Napa Jct., SD ad Milepost 13.4
SD ("Napa-Tabor Line”). The Napa-Tabor Line is situated in Yankton an
Counties, South Dakota and traverses U.S. Postal Zip Codes 57508, 570:
The Line does not have stations. The reason for the proposed discontinuz
State's lease of the Napa-Tabor Line to NPRRA has expired and NPRRA|
permission to discontinue its operating rights. The State now leases the N
to Dakota Southern Railway Company (‘DSRC’). DSRC has obtained a 1
icate of public convenience and necessity to provide commen carrier se
Napa-Tabor Line.

There are no documents in the State’s possession that indicate that the Nz
contains federally granted rights-of-way. Any such documentation that migh
State's possession will be made available promptly to those requesting it.

The application, when filed, can be viewed following its filing on the B¢
www.stb.gov, or a copy can be secured from the State's representatives,
and addresses appear below. The application will include the State’s entil
continuance. Based on rulings made by the Board in its decision served in'
on May 31, 2017 this proposed discontinuance will not be subject to: offers
sistance under 49 U.S.C. § 10904 (49 C.FR. § 1152.27 of the Board's rule
public use conditions under 49 U.S.C. § 10905 (49 C.F.R. § 1152.28 of the
requests for trail use conditions under 16 U.S.C. § 1247(d) (49 C.FR. §
Board's rules); or imposition of labor protective conditions under 49 U.S.C

Any interested person, after the application is filed, may file with the Boz
ments concerning the proposed adverse discontinuance or protests to
are due 45 days from the date of filing of the application. ns who 1
discontinuance, but who do not wish to participate fully in the*process |
any oral hearings, or by submitting verified statements ofwimesses cor
evidence, should file comments. Persons opposing the proposed discont
wish to participate actively and fully in the process should file a protes|
contain that party’s entire case in opposition including the following: (1)
name, qddress and business; (2) the protestant's interest'inv the pro.ceec
description of the protestant's use of the line or, if protestant does not us
mation concerning the group or public interest it represents; (3) the prot
reasons why it opposes the application including information regarding ity
involved service; and (4) the protestant's rebuttal of material wbmmg .

Witten comments and protests will be considered by the Boarg in'd
disposition to make of the application. The commenting party o Pmtesrt‘a .
in the proceeding as its interests may appear. i &

If oral hearing is desired, the requester must make a request for an
provide reasons why an oral hearing is necessary. Oral hean“g reque;
with the Board no later than 10 days after the application is fileq_

Those parties filing protests to the proposed discontinuance shoyiq be
ticipate actively either in the oral hearing or through submission of their ¢
form of verified statements and arguments at the time mewﬁh.a*m‘

Parties seeking information concerning the filing of protests should re

§ 1152.25. : b
j 1 comments and protests should indicate the ding desiar
No. AB 1253 and st bo fid ft the Chief, Sechon of Aduiatat
ceedings, Surface Transportation Board, 395 . Street, SW, Washinglon
no later than 45 days after the application is filed. \nterested persons
comment or protest with the Board to become a party 10 this discontinug
copy of each written comment or protest shall be served on the follow
of the State: John H. LeSeur, Slover & Loftus LLP, 1224 ATth Stres
DC 20036, (202) 347-7170 and Karla L. Engle, Special Assistant Al
Dakota Department of Transportation, 700 E. Broadway Ave., Pi
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students celebrate Dr. Se

with activities

Tyndall

o — -

T

T

uss’ birthday

Grace

from the

and Adley

Kenadee Kozak attaches pieces of paper
for her hot air balloon picture.

y

Kalem Hudson squirts some frosting onto
his cookie for his cat in the hat cookie.

e adl

Nikkata Wilson attaches the pieces
to her Dr. Seuss mask.

draw pi

cover of a Dr. Seuss book to be displayed as a door cover.

March 1
activities
centered
around
books
written by
Dr. Seuss

Jersie Schonebaum attaches the last piece
to off her cat in the hat cookie.

Maggie Sedlacek arranges
her truffula trees.

Weed and pest meeting March 23

The annual meeting of the Bon Homme County
Weed and Pest Board will be held Friday, March
23 at 1 p.m. at the Courthouse Annex, Tyndall.
Board members and any area residents are en-

Major Aarstad places his
truffula trees into the base.

couraged to attend. Spray policies and guidelines
for 2018 will be set.

Landowners and producers informal
workshop rescheduled for Friday

Agricultural producers in eastern South Dakota
k| are eligible to receive financial assistance for a va-
riety of conservation practices focusing on improv-
ing soil health. Ducks Unlimited, the U.S. Natural
Resources Conservation Service (NRCS) and several
partners have developed the project under the Re-
gional Conservation Partnership Program (RCPP)
J aimed atimproving soil health, wildlife habitat, and
landscape productivity. RCPP provides landowners
with financial assistance for incorporating regenera-
tive farming practices, improving wildlife habitat,
diversifying crop rotations and landscape use.

Find out how this program fits with your opera-
tion at a public informational seminar Friday, March
9 from 1 to 4 p.m. at Boog’s Bar, 109 E. Main Street,
Parkston. Come meet field staff, ask questions and

Ethan Boese colors a design on
his hot air balloon picture.

start your applications.

For more information contact Austin Peterson
507-829-5405 or Mark Rohlfing, district conserva-
tionist, 605-589-3232 ext. 3.

Proceedings of meetings of the
Bon Homme School District 4-2

February 28, 2018

The Bon Homme School District's
School Board met in special session on
Wednesday, February 28, 2018 at 6:00
p.m. at the Tyndall School, with the fol-
lowing members present:

Present: Ben Hellmann, Sam Knoll,
Tania Kostal, Amanda Larson, Mike Sed-
lacek, Teresa Sternhagen, Scott Weber

Officers and other persons present:
Gary Kortan, Business Manager

President Ben Hellmann called the
meeting to order at 6:00 p.m.

Larson led the Pledge of Allegiance.

Item #68-1718-2

Motion by Sternhagen, seconded by
Kostal, to approve the agenda.

Aye: Hellmann, Knoll, Kostal, Larson,
Sedlacek, Sternhagen, Weber

Ttem #69-1718-2
Motion by Sternhagen, seconded by

Larson, to enter into executive session at
6:05 p.m.

Aye: Hellmann, Knoll, Kostal, Larson,
Sedlacek, Sternhagen, Weber

Topics discussed during the Retreat in-
cluded:

1. Review superintendent candidate
packets.

2. If applicable, select date for inter-
views.

President Hellmann  declared  the
Board out of executive session at 8:00
p.m. No action taken.

Item #70-1718-2

Motion by Knoll, seconded by Sternha-
gen, to adjourn the meeting at 8:01 p.m.

Aye: Hellmann, Knoll, Kostal, Larson,
Sedlacek, Sternhagen, Weber

Ben Hellmann, School Board President
Gary Kortan, Business Manager

Published one time at an approximate
cost of $17.10

FREE rides to
get groceries at
either Avon or
Springfield
grocery store -

If you wish to have a ride,
call Joe at Country Ford 589-3362
Let Country Ford do the driving for you.

Blood drive
March 22

Every two seconds, some-
one in the United States needs
a blood transfusion to survive.
To get blood to those patients
in South Dakota, lowa and Ne-
braska, LifeServe Blood Center
needs 200,000 generous folks to
take their turn in the blood donor
chair every year!

Only 38% of the American
population is eligible to donate
blood, and only a tenth of those
people actually do make time to
save lives. Blood donors need to
be at least 16, weigh 120 pounds
or more and be in general good
health.

If you meet these criteria,
please give blood at the Bon
Homme High School blood drive
Thursday, March 22 from 10 a.m.
to 3:30 p.m. at Bon Homme High
School, Tyndall.

Sign up to save a life today by
going online at lifeserveblood-
center.org or calling Bon Homme
High School at 605-589-3387.

WE'RE HERE TO HELP!!

I

Dodge Van Duysen and Sam Brandsgaard select
the pieces for their cat in the hat cookie.

BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, DC 20423

STB Docket No. AB-1253

STATE OF SOUTH DAKOTAACTING BY AND
THROUGH ITS DEPARTMENT OF
TRANSPORTATION — ADVERSE
DISCONTINUANCE OF OPERATING AUTHORITY — NAPA-PLATTE
REGIONAL RAILROAD AUTHORITY

NOTICE OF INTENT TO FILE APPLICATION FOR
ADVERSE DISCONTINUANCE OF OPERATING AUTHORIY

The State of South Dakota, acting by and through its Department of Transportation
("State”) gives notice that on or about March 26, 2018, it intends to file with the Surface
Board (‘Board”), i D.C. 20423, an application seeking permis-
sion for the adverse discontinuance of the rail service operating authority held by the
Napa-Platte Regional Railroad Authority (‘NPRRA”) over an approximately 13.4 mile rail
line extending between Milepost 0.0 near Napa Jct., SD and Milepost 13.4 +/- near Tabor,
8D (“Napa-Tabor Line”). The Napa-Tabor Line is situated in Yankton and Bon Homme
Counties, South Dakota and traverses U.S. Postal Zip Codes 57508, 57078, and 57063.
The Line does not have stations. The reason for the proposed discontinuance is that the
State's lease of the Napa-Tabor Line to NPRRA has expired and NPRRA has not sought
permission to discontinue its operating rights. The State now leases the Napa-Tabor Line
to Dakota Southern Railway Company (‘DSRC’). DSRC has obtained a modified certif-
icate of public convenience and necessity to provide common carrier service over the
Napa-Tabor Line.

There are no documents in the State’s possession that indicate that the Napa-Tabor Line
contains federally granted rights-of-way. Any such documentation that might come into the
State's possession will be made available promptly to those requesting it.

The application, when filed, can be viewed following its filing on the Board's website,
www.stb.gov, or a copy can be secured from the State's representatives, whose names
and addresses appear below. The application will include the State’s entire case for dis-
continuance. Based on rulings made by the Board in its decision served in this proceeding
on May 31, 2017 this proposed discontinuance will not be subject to: offers of financial as-
sistance under 49 U.S.C. § 10904 (49 C.F.R. § 1152.27 of the Board's rules); requests for
public use conditions under 49 U.S.C. § 10905 (49 C.F.R. § 1152.28 of the Board's rules);
requests for trail use conditions under 16 U.S.C. § 1247(d) (49 C.FR. § 1152.29 of the
Board's rules); or imposition of labor protective conditions under 49 U.S.C. § 10903(b)(2).

Any interested person, after the application is filed, may file with the Board written com-
ments concerning the proposed adverse discontinuance or protests to it. These filing
are due 45 days from the date of filing of the application. Persons who may oppose the
discontinuance, but who do not wish to participate fully in the process by appearing at
any oral hearings, or by submitting verified statements of witnesses containing detailed
evidence, should file comments. Persons opposing the proposed discontinuance that do
wish to participate actively and fully in the process should file a protest. Protests must
contain that party's entire case in opposition including the following: (1) the protestant's
name, address and business; (2) the protestant's interest in the proceeding, including a
description of the protestant's use of the line or, if protestant does not use the line, infor-
mation concerning the group or public interest it represents; (3) the protestant's specific
reasons why it opposes the application including information regarding its reliance on the
involved service; and (4) the protestant's rebuttal of material submitted in the application.

Written comments and protests will be considered by the Board in determining what
disposition to make of the application. The commenting party or protestant may participate
in the proceeding as its interests may appear.

If oral hearing is desired, the requester must make a request for an oral hearing and
provide reasons why an oral hearing is necessary. Oral hearing requests must be filed
with the Board no later than 10 days after the application is filed.

Those parties filing protests to the proposed discontinuance should be prepared to par-
ticipate actively either in the oral hearing or through submission of their entire case in the
form of verified statements and arguments at the time they file a protest.

Parties seeking information concerning the filing of protests should refer to 49 C.F.R.
§1152.25.

Written comments and protests should indicate the proceeding designation, STB Docket
No. AB 1253 and must be filed with the Chief, Section of Administration, Office of Pro-
ceedings, Surface Transportation Board, 395 E. Street, SW, Washington DC 20423-0001
no later than 45 days after the application is filed. Interested persons may file a written
comment or protest with the Board to become a party to this discontinuance proceeding. A
copy of each written comment or protest shall be served on the following representatives
of the State: John H. LeSeur, Slover & Loftus LLP, 1224 17th Street, NW, Washington,
DC 20036, (202) 347-7170 and Karla L. Engle, Special Assistant Attorney General, South
Dakota Department of Transportation, 700 E. Broadway Ave., Pierre, SD 57501-2586,
(605) 773-3262.

Written comments and protests may be sent to the Board either via the Board's e-filing
format or in the traditional paper format. Any person using e-filing should comply with the
instructions found on the Board’s www.stb.gov website, at the “E-FILING” link. Any person
submitting a filing in the traditional paper format should send the original and 10 copies
of the filing to the Board with a certificate of service. Except as otherwise set forth in 49
CFR Part 1152, every document filed with the Board must be served on all parties to this
adverse discontinuance proceeding in accordance with 49 C.F.R. § 1104.12(a).

The Board’s May 31, 2017 decision waived compliance with its environmental and his-
toric review regulations because the Board found that it was unlikely that the discontinu-
ance would result in any environmental impacts or salvage. Accordingly, no environmental
or historic assessment will be prepared in this proceeding.

Persons seeking further i i i may contact
the Board's Office of Public Assistance, Governmental Affairs and Compliance at (202)
245-0238 or refer to the full discontinuance regulations at 49 CFR part 1152. Assistance
for the hearing impaired is available through the Federal Information Relay Service (FIRS)
at 1-800-877-8339. Board decisions and notices are available on the Board's website at
www.sth.gov.

Published three times at the approximate cost of $462.72.
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County - from page 1

and questioned if commissioners
knew the language was gong to
be taken out. Commissioner Jels-
ma confirmed that it was known
that the conditional use permit
was going to be dropped. Com-
missioners were unsure how to
go about getting the language
put back in Article 17 since it has
already been approved. Van Ger-
pen will check with Brian Mc-
Ginnis at District IIT to see what
the proper procedure is.

Ronnie Hornstra spoke on be-
half of Prevailing Winds. James
Damon and Bridget Canty
(sPower) who were removed
from the agenda would like to re-
schedule for the March 20 meet-
ing. Hornstra requested and re-
ceived contact information from
Dennis Hovorka to send him
the haul route agreements from
sPower.

Highway superintendent
Dennis Hovorka presented fuel
quotes which were reviewed and
approved.

Commissioners approved Bro-
sz Engineering to complete the
2018 bridge inspections. Hovo-
rka has five bridges that require
yearly inspections.

Hovorka received approval to
surplus a 1996 red Dodge with
utility box, 1990 blue tonner with
flat bed and a 1975 Ford F100.

Braven Boska has passed his
CDL exam and has been moved
from low-base starting to high-
base starting $15.52 effective Feb-

ruary 26.
The John Deere Gator com-
missioners recently approved

to purchase has been picked up
and brought back to the shop.
The gator has been serviced and
equipped with a new battery and
is currently being used.

The updated Snow Proce-
dure Handbook was passed out
for commissioners to keep; ex-
tra copies will be available at
the courthouse for anyone that
would like to have a copy.

Commissioners approved the
publishing of the Right of Way
policy in the newspaper for two
weeks.

Sheehan Mack had to resched-
ule once again due to the weath-
er. They will give their Mack
Truck presentation at the March
20 meeting.

Discussion on the highway de-
partment taking over the installa-
tion of the 911 signs was brought
up. Twenty plus 911 signs need
to be installed around the county.
Hovorka has an employee that
is willing to take on the job but
would like to keep his current
wage while doing the sign instal-
lation. Commissioners approved
the request and informed Hovo-
rka where the signs and installa-
tion tools were located.

The highway crew is busy
plowing and sanding the roads
this week. Hovorka has one em-
ployee who slipped on ice and
damaged his shoulder. An inci-
dent report has been filed, and
the employee has been given the
ok to see a chiropractor.

Teresa Meredith  informed
commissioners that courthouse
employees would like to have
hot water installed in the upstairs
bathrooms. Meredith looked into
having a two-gallon water heater
installed for $600. A 110 outlet
would also be needed for the wa-
ter heater. Meredith suggested
while having the 110 outlets in-
stalled she would also like the
electrician to fix the light fixture
out back and install an outlet by
the back door to plug in a snow
mat that she would like to pur-
chase for $270. Commissioners
approved all three requests.

During Meredith’s time, Com-
missioner Bachmann questioned
turning the EM-911 office into
a bathroom, as there is no bath-
room on the second floor of the
courthouse. Meredith was in
favor of that idea but reminded
commissioners the register of
deeds needs more space and

there is not sufficient storage in
the courthouse. Jelsma added
that you couldn’t add on to the
courthouse due to it being a his-
toric building. Bachmann sug-
gested splitting the space be-
tween a bathroom and storage
space. After much discussion, no
decisions were made.

Sherriff Lenny Gramkow gave
his update on the new police ve-
hicle, saying it should be here
any day. Gramkow questioned
what he should do with the old
vehicle. He did not want to sur-
plus the vehicle, it has low miles
and there is nothing mechani-
cally wrong with it. Gramkow
suggested keeping the vehicle
in the county and giving it to
the emergency management de-
partment, as they do not need
a pickup truck. Commissioners
agreed with the idea. Bachmann
suggested giving the EM pickup
to highway superintendent Hov-
orka.

Discussion was held on giving
the 911 coordinator duties to an
employee in dispatch. Gramkow
will place a sign up sheet in dis-
patch for employees who would
like to take on the additional du-
ties; the selected employee will
receive an additional $1 per hour.
The deadline to sign up will be
March 16. Gramkow will make
a selection at the March 20 com-
missioner meeting. In the mean-
time, Gramkow will be speaking
with interested candidates.

Eric Elsberry entered the meet-
ing to discuss the emergency
management position with com-
missioners. Earlier that morning
Chairman Soukup spoke with
Elsberry about taking over EM
duties. Elsberry agreed to take
on the additional duties and has
been looking into getting certi-
fied. Ten out of the 16 training
courses he is required to take
are online and Elsberry already
has some of the required cours-
es completed due to them being
a requirement for his current
veterans service office position.
Commissioners questioned addi-
tional compensation for Elsberry
for taking on the additional du-
ties. Auditor Brunken suggested
waiting and talking it over more
or trying Elsberry on a trail basis
before anything is set in stone.
Commissioners agreed and ap-
proved a motion to hire Elsberry
for 90 days at an additional $500
per month. Elsberry will give an
update at the June 5 meeting.

Auditor Brunken informed
commissioners that Governor
Daugaard declared Easter Mon-
day a holiday this year, and the
courthouse will be closed Mon-
day, April 2.

Chairman Soukup read a thank
you card from Katie Hauck.

Commissioners reviewed
and approved the minutes of
the February 20 meeting and
the annual report for 2017, re-
viewed and approved claims
totaling $72,918.02; general fund
- $23,443.87; road and bridge -
$42,289.65; 911 - $4,205.72; emer-
gency and disaster management
-$2,973.78; and reviewed and ap-
proved February timecards.

With all matters handled, the
meeting adjourned at 11:33 a.m.
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Simek-Ptak VFWwW
Tyndall Teener
BASEBALL BENEFIT
Saturday., March 24
Starting at 7:30 p.n. 4-H Center, Tyndall
Tickets available at the Bottle Shop
in Tyndall or any VFW member
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CELEBRATION OF LIFE: Past and present students and staff of Bon Homme School along with friends and family gather in the school park-
ing lot the afternoon of March 11 to release balloons in celebration of the lives of Dan, Tina and Zach Johnson of Tyndall. Zach was a freshman
at Bon Homme High School. (photo by Becky Tycz)

Zach Johnson

Zachary Johnson, 16, of Tyn-
dall died March 10, 2018 from in-
juries sustained in an automobile
accident. Funeral services will
be 10 a.m. Saturday, March 17
at the Bon Homme High School
gym with Rev. Dean Schroeder
officiating. Burial will be in the
Tyndall Cemetery, Tyndall. Visi-
tations will be 5 to 7 p.m. Friday,
March 16 at the Bon Homme
High School gym and then one
hour prior to the service. The
Opsahl-Kostel Memorial Cha-
pel, Tyndall is assisting the fam-
ily with the service details. On-
line condolences may be sent at:
www.opsahl-kostelfuneralhome.
com.

Tina Johnson

Tina Johnson, 48, of Tyndall
died March 10, 2018 from inju-
ries sustained in an automobile
accident. Funeral services will
be 10 a.m. Saturday, March 17
at the Bon Homme High School
gym with Rev. Dean Schroeder
officiating. Burial will be in the
Tyndall Cemetery, Tyndall. Visi-
tations will be 5 to 7 p.m. Friday,
March 16 at the Bon Homme
High School gym and then one
hour prior to the service. The
Opsahl-Kostel Memorial Cha-
pel, Tyndall is assisting the fam-
ily with the service details. On-
line condolences may be sent at:
www.opsahl-kostelfuneralhome.
com.

Daniel Johnson

Daniel ‘Dan’ Johnson, 49, of
Tyndall died March 10, 2018
from injuries sustained in an au-
tomobile accident. Funeral ser-
vices will be 10 a.m. Saturday,
March 17 at the Bon Homme
High School gym with Rev. Dean
Schroeder officiating. Burial will
be in the Tyndall Cemetery with
military graveside rites by the
Pike-Wagner American Legion
Post 2 Honor Guard and the
South Dakota Army National
Guard Honor Guard. Visitations
will be 5 to 7 p.m. Friday, March
16 at the Bon Homme High
School gym and then one hour
prior to the service. The Opsahl-
Kostel Memorial Chapel, Tyndall
is assisting the family with the
service details. On-line condo-
lences may be sent at: www.op-
sahl-kostelfuneralhome.com.

Marjorie J. DeGroot

Funeral services for Marjorie
J. DeGroot, 88, of Tyndall will
be held at 2:30 p.m. Wednesday,
March 14 at the Springfield Com-
munity Bible Church in Spring-
field with burial in the Spring-
field Cemetery. Visitation will
be the hour before the service.
Crosby-Jaeger Funeral Home of
Springfield is in charge of the ar-
rangements.

Marjorie Jean DeGroot, daugh-
ter of Thomas and Cornelia

(DeRoos) DeGroot, was born
November 11, 1929 near Spring-
field. Marjorie attended elemen-
tary school at Quinn Country
School through the eighth grade.
She was a member of the Kings-
burg Church, where she was
the custodian for many years.
She lived with her parents until
their passing and then, shortly
after, moved to the Good Samari-
tan Center in Tyndall. She died
peacefully March 10, 2018 at the
Good Samaritan Center in Tyn-
dall.

Survivors are her sisters and
brother, Donna (Marlow) Peders-
en of Central City, Nebr,, Thomas
(Pat) DeGroot of Renton, Wash.,
Doris (Roger) Tucker of Wausa,
Nebr. and Judy (Larry) Seger of
Wallace, Nebr. and many nieces,
nephews and friends.

Marjorie was preceded in death
by her parents; sisters, Leona
Ruppelt, Betty DeFries, Thelma
Kent and Clarice Shutt.

sPower signs 30-year PPA
for South Dakota wind farm

sPower, a renewable energy
Independent Power Producer
(IPP), announced that it has ex-
ecuted a 30-year Power Purchase
Agreement (PPA) for its Prevail-
ing Wind Park Project in South
Dakota. The electricity generated
by the project will be sold to a
utility under a 30-year PPA.

The project is a 220-MW wind
farm located in Charles Mix,
Hutchinson and Bon Homme
Counties. It was first developed
by South Dakota local develop-
ment group Prevailing Winds,
which sold the project to sPower
in October of 2017.

“We are excited to be involved
in this great project that will
provide so many benefits to the
state of South Dakota,” said Ryan
Creamer, sPower’s CEO. “The

Prevailing Winds Project was a
local idea that has blossomed
into a great Project that we are
privileged to be a part of.”

The expected electricity gen-
erated at full capacity is enough
to meet the consumption of up
to 90,000 average South Dakota
homes. This is equal to avoiding
more than 486,000 metric tons
of CO2 emissions annually, rep-
resenting the equivalent of the
greenhouse gas emissions from
103,000 passenger vehicles driv-
en over the course of one year.

The project is expected to gen-
erate over $56,000,000 in tax rev-
enue over the life of the project,
which will be shared among the
three local school districts, coun-
ties, townships and the state.

BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, DC 20423

STB Docket No. AB-1253

STATE OF SOUTH DAKOTAACTING BY AND
THROUGH ITS DEPARTMENT OF
TRANSPORTATION — ADVERSE
DISCONTINUANCE OF OPERATING AUTHORITY — NAPA-PLATTE
REGIONAL RAILROAD AUTHORITY

NOTICE OF INTENT TO FILE APPLICATION FOR
ADVERSE DISCONTINUANCE OF OPERATING AUTHORIY

The State of South Dakota, acting by and through its Department of Transportation
(“State”) gives notice that on or about March 26, 2018, it intends to file with the Surface
Board (“Board”), i D.C. 20423, an application seeking permis-
sion for the adverse discontinuance of the rail service operating authority held by the
Napa-Platte Regional Railroad Authority (‘NPRRA”) over an approximately 13.4 mile rail
line extending between Milepost 0.0 near Napa Jct., SD and Milepost 13.4 +/- near Tabor,
D (‘Napa-Tabor Line”). The Napa-Tabor Line is situated in Yankton and Bon Homme
Counties, South Dakota and traverses U.S. Postal Zip Codes 57508, 57078, and 57063.
The Line does not have stations. The reason for the proposed discontinuance is that the
State's lease of the Napa-Tabor Line to NPRRA has expired and NPRRA has not sought
permission to discontinue its operating rights. The State now leases the Napa-Tabor Line
to Dakota Southern Railway Company (‘DSRC’). DSRC has obtained a modified certif-
icate of public convenience and necessity to provide common carrier service over the
Napa-Tabor Line.

There are no documents in the State's possession that indicate that the Napa-Tabor Line
contains federally granted rights-of-way. Any such documentation that might come into the
State's possession will be made available promptly to those requesting it.

The application, when filed, can be viewed following its filing on the Board's website,
www.stb.gov, or a copy can be secured from the State’s representatives, whose names
and addresses appear below. The application will include the State’s entire case for dis-
continuance. Based on rulings made by the Board in its decision served in this proceeding
on May 31, 2017 this proposed discontinuance will not be subject to: offers of financial as-
sistance under 49 U.S.C. § 10904 (49 C.F.R. § 1152.27 of the Board's rules); requests for
public use conditions under 49 U.S.C. § 10905 (49 C.FR. § 1152.28 of the Board's rules);
requests for trail use conditions under 16 U.S.C. § 1247(d) (49 C.FR. § 1152.29 of the
Board's rules); or imposition of labor protective conditions under 49 U.S.C. § 10903(b)(2).

Any interested person, after the application is filed, may file with the Board written com-
ments concerning the proposed adverse discontinuance or protests to it. These filing
are due 45 days from the date of filing of the application. Persons who may oppose the
discontinuance, but who do not wish to participate fully in the process by appearing at
any oral hearings, or by submitting verified statements of witnesses containing detailed
evidence, should file comments. Persons opposing the proposed discontinuance that do
wish to participate actively and fully in the process should file a protest. Protests must
contain that party's entire case in opposition including the following: (1) the protestant's
name, address and business; (2) the protestant’s interest in the proceeding, including a
description of the protestant's use of the line or, if protestant does not use the line, infor-
mation concerning the group or public interest it represents; (3) the protestant's specific
reasons why it opposes the application including information regarding its reliance on the
involved service; and (4) the protestant’s rebuttal of material submitted in the application.

Written comments and protests will be considered by the Board in determining what
disposition to make of the application. The commenting party or protestant may participate
in the proceeding as its interests may appear.

If oral hearing is desired, the requester must make a request for an oral hearing and
provide reasons why an oral hearing is necessary. Oral hearing requests must be filed
with the Board no later than 10 days after the application is filed.

Those parties filing protests to the proposed discontinuance should be prepared to par-
ticipate actively either in the oral hearing or through submission of their entire case in the
form of verified statements and arguments at the time they file a protest.

Parties seeking information concerning the filing of protests should refer to 49 C.F.R.
§1152.25.

Written comments and protests should indicate the proceeding designation, STB Docket
No. AB 1253 and must be filed with the Chief, Section of Administration, Office of Pro-
ceedings, Surface Transportation Board, 395 E. Street, SW, Washington DC 20423-0001
no later than 45 days after the application is filed. Interested persons may file a written
comment or protest with the Board to become a party to this discontinuance proceeding. A
copy of each written comment or protest shall be served on the following representatives
of the State: John H. LeSeur, Slover & Loftus LLP, 1224 17th Street, NW, Washington,
DC 20036, (202) 347-7170 and Karla L. Engle, Special Assistant Attorney General, South
Dakota Department of Transportation, 700 E. Broadway Ave., Pierre, SD 57501-2586,
(605) 773-3262.

Written comments and protests may be sent to the Board either via the Board's e-filing
format or in the traditional paper format. Any person using e-filing should comply with the
instructions found on the Board’s www.stb.gov website, at the “E-FILING” link. Any person
submitting a filing in the traditional paper format should send the original and 10 copies
of the filing to the Board with a certificate of service. Except as otherwise set forth in 49
CFR Part 1152, every document filed with the Board must be served on all parties to this
adverse discontinuance proceeding in accordance with 49 C.F.R. § 1104.12(a).

The Board's May 31, 2017 decision waived compliance with its environmental and his-
toric review regulations because the Board found that it was unlikely that the discontinu-
ance would result in any environmental impacts or salvage. Accordingly, no environmental
or historic assessment will be prepared in this proceeding.

Persons seeking further i i i i may contact
the Board's Office of Public Assistance, Governmental Affairs and Compliance at (202)
245-0238 or refer to the full discontinuance regulations at 49 CFR part 1152. Assistance
for the hearing impaired is available through the Federal Information Relay Service (FIRS)
at 1-800-877-8339. Board decisions and notices are available on the Board's website at
www.stb.gov.

Published three times at the approximate cost of $462.72.
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Bernhard Winckler

Funeral services for Bernhard
(Ben) Winckler, 93, of Tyndall will
be held at 10:30 a.m. Saturday,
March 24 at the United Method-
ist Church in Tyndall with burial
following in the Tyndall Cem-
etery. Visitation will be held from
5:30 p.m. until a 6:30 p.m. prayer
service Friday, March 23 at the
Goglin Funeral Home, Tyndall.
Funeral arrangements have been
entrusted into the care of the Go-
glin Funeral Home of Tyndall.
Online condolences may be sent
at www.goglinfh.com

Ben died March 19, 2018 at the
Good Samaritan Society of Tyn-
dall.

Dan Johnson

Funeral services for Daniel
James Johnson, 49, of Tyndall
were held March 17 at the Bon
Homme High School Gym with
Rev. Dean Schroeder officiating.
Burial was in the Tyndall Cem-
etery with military graveside
rites by the Pike-Wagner Ameri-
can Legion Post 2 Honor Guard
and the South Dakota Army Na-
tional Guard Honor Guard. The
Opsahl-Kostel Memorial Chapel,
Tyndall, SD assisted the fam-
ily with the service details. On-
line condolences may be sent at:
www.opsahl-kostelfuneralhome.

Dan was born in Wagner, SD to
Nilus and JoAnne (Honomichl)
Johnson June 6, 1968. He went to
high school at Wagner Commu-
nity School where he competed
in football and wrestling. He
enlisted with the South Dakota
Army National Guard out of
Wagner, SD October 6, 1986. He
later graduated from high school
in 1987. Dan went on to earn an
Associate’s Degree in welding
from Lake Area Technical Insti-
tute; where he met his wife, Tina
Gienger. They were married at
St. John’s Lutheran Church in
Jamestown, ND July 21, 1990
and to this union were born three
sons, Derrick (1991), Jason (1994)
and Zach (2002). Dan worked as
a welder for Manitou in Yankton,
SD for 13 years. He was a youth
group supervisor and trustee
at St. John’s Lutheran Church
in Tyndall and a part of the Bon
Homme Athletic Booster Club.
Daniel died March 10, 2018 in
rural Hutchinson County driv-
ing with his wife, Tina, and son,
Zach, to an AAU wrestling tour-
nament in Mitchell.

Dan is survived by his sons,
Derrick (Brooke) Johnson of
Brandon and Jason (Breanna Jo-
hanneson) Johnson of Tyndall;
parents, Nilus and JoAnne John-
son of Mitchell; brothers, Matt
Johnson of Mitchell, Curt (Elaine)
Johnson of Beresford and Jeremie
(Melissa) Johnson of Glenwood,
Okla.; brothers-in-law, Keith
Gienger of Robinson, ND and
Kevin Gienger of Kensal, ND;
sisters-in-law, Pauline (Darwin)
Roeske of Jamestown, ND and
Lori (Bill) Rath of Cleveland, ND
and several nephews and nieces.

Dan was preceded in death by
his grandson, Johnathan John-
son; parents-in-law, Arthur and
Lois Gienger and nephew, Wally
Diede.

PSAHL-KOSTEL

FUNERAL HOME & CREMATORY inc.

Do your work with your whole
heart, and you will succeed -
there’s so little competition.
-- Elbert Hubbard

Tina Johnson

Funeral services for Tina Marie
(Gienger) Johnson, 48, of Tyndall
were held March 17 at the Bon
Homme High School Gym with
Rev. Dean Schroeder officiating.
Burial was in the Tyndall Ceme-
tery, Tyndall. The Opsahl-Kostel
Memorial Chapel, Tyndall, SD
assisted the family with the ser-
vice details. On-line condolences
may be sent at: www.opsahl-
kostelfuneralhome.com.
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Tina was born in Oakes, ND
to Arthur and Lois (Widmer)
Gienger August 8, 1969. She
went to high school at James-
town High School and graduat-
ed in 1988. She went onto earn an
Associate’s Degree in computer
science from Lake Area Technical
Institute, where she met her hus-
band, Daniel Johnson. They were
married at St. John’s Lutheran
Church in Jamestown, ND July
21, 1990 and to this union were
born three sons, Derrick (1991),
Jason (1994) and Zach (2002).
Tina worked as a quality control
technician for Applied Engineer-
ing in Yankton for 15 years. She
was a youth group supervisor
and Sunday school superinten-
dent for 20+ years at St. John's
Lutheran Church in Tyndall.
Tina died March 10, 2018 in rural
Hutchinson County driving with
her husband, Dan, and son, Zach,
to an AAU wrestling tournament
in Mitchell.

Tina is survived by her sons,
Derrick (Brooke) Johnson of Bran-
don and Jason (Breanna Johanne-
son) Johnson of Tyndall; broth-
ers, Keith Gienger of Robinson,
ND and Kevin (Dawn) Gienger
of Kensal, ND; sister, Pauline
(Darwin) Roeske of Jamestown,
ND and Lori (Bill) Rath of Cleve-
land, ND; parents-in-law, Nilus
and JoAnne Johnson of Mitchell;
brothers-in-law, Matt Johnson of
Mitchell, Curt (Elaine) Johnson
Beresford and Jeremie (Melissa)
Johnson of Glenwood, Okla. and
several nephews and nieces.

Tina was preceded in death by
her grandson, Johnathan John-
son; parents, Arthur and Lois
Gienger and nephew, Wally Die-
de.

PSAHL-KOSTEL

FUNERAL HOME & CREMATORY Inc.
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The most-used letter in the
English alphabet is “E,” and
“Q" is the least used.
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Zach Johnson

Funeral services were held
for Zachary Arthur Johnson, 16,
of Tyndall March 17 at the Bon
Homme High School Gym with
Rev. Dean Schroeder officiating.
Burial was in the Tyndall Cem-
etery, Tyndall. The Opsahl-Kostel
Memorial Chapel, Tyndall, SD
assisted the family with the ser-
vice details. On-line condolences
may be sent at: www.opsahl-
kostelfuneralhome.com.

Zach was born February 2,
2002 in Yankton, South Dakota
to Dan and Tina (Gienger) John-
son and brothers, Derrick and
Jason Johnson to make their
family complete. Zach grew up
in Tyndall and was in his fresh-
man year at Bon Homme High
School. Zach was well known
and liked through his many ac-
tivities including football, wres-
tling, baseball and his academic
achievements. He was also very
involved in St. John’s Lutheran
Church through Sunday school,
vacation Bible school, youth
group and church camp in the
summers. Zach died March 10,
2018 in rural Hutchinson County
driving with his parents, Dan
and Tina Johnson, on their way
to an AAU wrestling tournament
in Mitchell.

Zach is survived by his broth-
ers, Derrick (Brooke) Johnson of
Brandon and Jason (Breanna Jo-
hanneson) Johnson of Tyndall;
grandparents, Nilus and JoAnne
Johnson of Mitchell; uncles,
Matt Johnson of Mitchell, Curt
(Elaine) Johnson of Beresford,
Jeremie (Melissa) Johnson of
Glenwood, Okla., Keith Gienger
of  Robinson, ND and Kevin
(Dawn) Gienger of Kensal, ND;
aunts, Pauline (Darwin) Roeske
of Jamestown, ND and Lori (Bill)
Rath of Cleveland, ND and sev-
eral cousins.

Zach was preceded in death by
his nephew, Johnathan Johnson;
grandparents, Arthur and Lois
Gienger and cousin, Wally Diede.

PSAHL-KOSTEL

FUNERAL HOME & CREMATORY Inc.
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If you are snacking on an apple,
be sure to eat the skin. It contains
an antioxidant chemical called
quercetin, which is thought to
boost the immune system and
help fight off illness.

—

NOTICE TO TYNDALL RESIDENTS
Tyndall City Ordinance prohibits

the dumping of sump pumps
info the sanitary sewer
City of Tyndall Utilities Department

Julius Schmidt

Funeral services for Julius
Schmidt, 93, of Tyndall will be
held at 10:30 a.m. Friday, March
23 at the St. John Lutheran
Church, Tyndall with burial fol-
lowing in the Tyndall Cemetery
with military graveside rites.
Visitation will be held from 6
p.m. until a 7 p.m. prayer ser-
vice Thursday, March 22 at the
church. Funeral arrangements
have been entrusted into the care
of the Goglin Funeral Home of
Tyndall. Online condolences may
be sent at www.goglinfh.com

Julius Schmidt w
tember 24, 1924 to Andrew and
Anna (Bujer) Schmidt in Tyn-
dall, SD. He attended Tyndall
school and graduated in 1943.
During the Korean Conflict, Ju-
lius served in the U.S. Army and
was awarded the South Korea
Veterans Ambassador for Peace
Medal. June 5, 1950, Julius mar-
ried Linda Finck at Immanuel
Reformed Church in rural Tripp,
SD. Together they owned and
operated Schmidt’s Service and
Consumer Supply in Tyndall,
SD until retiring in 1986. Follow-
ing retirement, Julius and Linda
moved to Mesa, Ariz. during the
warm winter months. During the
summers, they always returned
home to Tyndall. He was also an
active member of the communi-
ty; he regularly attended St. John
Lutheran Church, was a retired
volunteer fireman and EMT for
the Tyndall Fire Department, a
lifetime member of Pike-Wag-
ner American Legion Post 2 and
Simek-Ptak VFW Post 6895 and
served as the VFW Commander
for a time and was also a retired
Tyndall City Council member. Ju-
lius was also instrumental in the
building of the grandstands at
the Tyndall school football field
and with the Apple Tree Basin in
rural Springfield, SD. Julius died
March 15, 2018 at the Good Sa-
maritan Society of Tyndall.

He is survived by his chil-
dren, Sandra (John) Stahl of
Kosciusko, Miss., Robert (Kar-
en) Schmidt of Tyndall, Patricia
(Rob) Foudray of Rapid City
and Michael (Christi) Schmidt of
Tyndall; grandchildren, Juanita
Parkinson, Alyson Land, Phylis
Odum, Lyndsay Lunders, Steven
Doyle, Megan Schmidt, Jennifer
Schmidt, Joshua Schmidt and
Landon Schmidt; great-grand-
children, Ashleigh Parkinson,
Collin Parkinson, Joshilyn Land,
Mary Tyndall Odum, Connor
Lunders, Carson Lunders, John
William Odum and Trae Land.

He was welcomed to his eter-
nal home by his parents, Andrew
and Anna; his bride, Linda; son,
Richard; brothers, Jake and El-
mer Schmidt and sisters, Doro-
thy Burnett, Pauline Sternhagen,
Deloris Isaak, Hattie Sandau and
Ruby Sandau.

- Goglin
i Funeral Home

_A www.goglinfh.com

Tyndall - Scotland - Tripp - Yankton

Description:

1 mile east of
Springfield, SD

NE Quarter of Section 12
Springfield Township

Approximately 3 miles north,

Interested Parties call:

Bon Homme County, SD Farm

156
acres

good farmground

small outbu

605-369-5491 (home)
605-661-5446 (mmobile)

with
Ranchstyle home
and some

dings

Marilyn McNeely
Memorial services for Mari-
lyn McNeely, 86, of Springfield
were held March 15 at the United
Church of Christ in Springfield,
with inurnment at the Trin-
ity Presbyterian Cemetery, rural
Avon. Crosby-Jaeger Funeral

Home of Springfield is in charge
of the arrangements.

L. o
Marilyn Jean McNeely was
born March 20, 1931 on a farm
near Calvin, ND, the daughter
of Alexander “Mac” and Ruth
(Heller) McKechnie. Marilyn
was one of eight children. She
was a caregiver for several of
her siblings and supported them
throughout her life, especially
her youngest brother, David.
Marilyn’s family moved from the
farm to Sioux Falls during WWIL
She graduated from Washing-
ton High School in Sioux Falls in
1949. She graduated from South-

her MA from the University of
South Dakota-Vermillion. Mari-
lyn was united in marriage to
Arlon “Bud” McNeely October
18, 1952 in Sioux Falls. They fre-
quently moved as Bud served
over 30 years in military service
and was an educator and school
administrator for many years in
numerous communities, mostly
along the Missouri River. She
was a former president of the
South Dakota China Painters
Association. Marilyn was a tal-
ented musician in her younger
years. She travelled throughout
the country with the Washington
High School Band. Marilyn was a
member of the UCC Church and
the American Legion Auxiliary.
She also was very active in the
Springfield Museum. Marilyn
died March 11, 2018 at the Good
Samaritan Center in Scotland.

Survivors are her two sons,
Guy (Carleen) of Yankton and Jay
of Springfield; four grandkids,
Alex, Kathryn, Jesse McNeely
and Misty Lindgren; three great
grandkids, Ethan, Jacob and Lu-
cas McNeely; two brothers, Alan
John McKechnie of Seattle, Wash.
and David McKechnie of Sioux
Falls; two sisters, Carol (Ed)
Preisendorfer of Grants Pass,
Ore. and Judith Fingar of Seat-
tle, Wash. and many nieces and
nephews.

Marilyn was preceded in death
by her husband, Bud, April 15,
2016; parents and three brothers,
Don, James and John, who died

ern State Teacher’s College in ininfancy.
Springfield and later obtained
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SURFACE TRANSPORTATION BOARD
WASHINGTON, DC 20423

STB Docket No. AB-1253

STATE OF SOUTH DAKOTAACTING BY AND
THROUGH ITS DEPARTMENT OF
TRANSPORTATION - ADVERSE
DISCONTINUANCE OF OPERATING AUTHORITY — NAPA-PLATTE
REGIONAL RAILROAD AUTHORITY

NOTICE OF INTENT TO FILE APPLICATION FOR
ADVERSE DISCONTINUANCE OF OPERATING AUTHORIY

The State of South Dakota, acting by and through its Department of Transportation
(‘State”) gives notice that on or about March 26, 2018, it intends to file with the Surface
ion Board (‘Board”), , D.C. 20423, an application seeking permis-
sion for the adverse discontinuance of the rail service operating authority held by the
Napa-Platte Regional Railroad Authority (‘“NPRRA") over an approximately 13.4 mile rail
line extending between Milepost 0.0 near Napa Jct., SD and Milepost 13.4 +/- near Tabor,
D (“Napa-Tabor Line"). The Napa-Tabor Line is situated in Yankton and Bon Homme
Counties, South Dakota and traverses U.S. Postal Zip Codes 57508, 57078, and 57063.
The Line does not have stations. The reason for the proposed discontinuance is that the
State’s lease of the Napa-Tabor Line to NPRRA has expired and NPRRA has not sought
permission to discontinue its operating rights. The State now leases the Napa-Tabor Line
to Dakota Southern Railway Company (‘DSRC’). DSRC has obtained a modified certif-
icate of public convenience and necessity to provide common carrier service over the
Napa-Tabor Line.

There are no documents in the State’s possession that indicate that the Napa-Tabor Line
contains federally granted rights-of-way. Any such documentation that might come into the
State's possession will be made available promptly to those requesting it.

The application, when filed, can be viewed following its filing on the Board's website,
www.stb.gov, or a copy can be secured from the State’s representatives, whose names
and addresses appear below. The application will include the State's entire case for dis-
continuance. Based on rulings made by the Board in its decision served in this proceeding
on May 31, 2017 this proposed discontinuance will not be subject to: offers of financial as-
sistance under 49 U.S.C. § 10904 (49 C.F.R. § 1152.27 of the Board's rules); requests for
public use conditions under 49 U.S.C. § 10905 (49 C.FR. § 1152.28 of the Board's rules);
requests for trail use conditions under 16 U.S.C. § 1247(d) (49 C.F.R. § 1152.29 of the
Board's rules); or imposition of labor protective conditions under 49 U.S.C. § 10903(b)(2).

Any interested person, after the application is filed, may file with the Board written com-
ments concerning the proposed adverse discontinuance or protests to it. These filing
are due 45 days from the date of filing of the application. Persons who may oppose the
discontinuance, but who do not wish to participate fully in the process by appearing at
any oral hearings, or by submitting verified statements of witnesses containing detailed
evidence, should file comments. Persons opposing the proposed discontinuance that do
wish to participate actively and fully in the process should file a protest. Protests must
contain that party’s entire case in opposition including the following: (1) the protestant's
name, address and business; (2) the protestant's interest in the proceeding, including a
description of the protestant's use of the line or, if protestant does not use the line, infor-
mation concerning the group or public interest it represents; (3) the protestant's specific
reasons why it opposes the application including information regarding its reliance on the
involved service; and (4) the protestant’s rebuttal of material submitted in the application

Written comments and protests will be considered by the Board in determining what
disposition to make of the application. The commenting party or protestant may participate
in the proceeding as its interests may appear.

If oral hearing is desired, the requester must make a request for an oral hearing and
provide reasons why an oral hearing is necessary. Oral hearing requests must be filed
with the Board no later than 10 days after the application is filed.

Those parties filing protests to the proposed discontinuance should be prepared to par-
ticipate actively either in the oral hearing or through submission of their entire case in the
form of verified statements and arguments at the time they file a protest.

Parties seeking information concerning the filing of protests should refer to 49 C.FR.
§1152.25.

Written comments and protests should indicate the proceeding designation, STB Docket
No. AB 1253 and must be filed with the Chief, Section of Administration, Office of Pro-
ceedings, Surface Transportation Board, 395 E. Street, SW, Washington DC 20423-0001
no later than 45 days after the application is filed. Interested persons may file a written
comment or protest with the Board to become a party to this discontinuance proceeding. A
copy of each written comment or protest shall be served on the following representatives
of the State: John H. LeSeur, Slover & Loftus LLP, 1224 17th Street, NW, Washington,
DC 20036, (202) 347-7170 and Karla L. Engle, Special Assistant Attorney General, South
Dakota Department of Transportation, 700 E. Broadway Ave., Pierre, SD 57501-2586,
(605) 773-3262.

Written comments and protests may be sent to the Board either via the Board's e-filing
format or in the traditional paper format. Any person using e-filing should comply with the
instructions found on the Board’s www.stb.gov website, at the “E-FILING” link. Any person
submitting a filing in the traditional paper format should send the original and 10 copies
of the filing to the Board with a certificate of service. Except as otherwise set forth in 49
CFR Part 1152, every document filed with the Board must be served on all parties to this
adverse discontinuance proceeding in accordance with 49 C.F.R. § 1104.12(a).

The Board's May 31, 2017 decision waived compliance with its environmental and his-
toric review regulations because the Board found that it was unlikely that the discontinu-
ance would result in any environmental impacts or salvage. Accordingly, no environmental
or historic assessment will be prepared in this proceeding.

Persons seeking further ing di i may contact
the Board's Office of Public Assistance, Governmental Affairs and Compliance at (202)
245-0238 or refer to the full discontinuance regulations at 49 CFR part 1152. Assistance
for the hearing impaired is available through the Federal Information Relay Service (FIRS)
at 1-800-877-8339. Board decisions and notices are available on the Board's website at
www.stb.gov.

Published three times at the approximate cost of $462.72.







AFFIDAVIT OF PUBLICATION

YANKTON DAILY PRESS & DAKOTAN

SD NEWSPAPER ASSOCIATION
1125 32"’ AVE
BROOKINGS SD 57006

STATE OF SOUTH DAKOTA
COUNTY OF YANKTON

KELLY HERTZ, BEING FIRST DULY SWORN ON OATH DEPOSES

AND SAYS THAT (S)HE IS THE MANAGING EDITOR OF YANKTON

MEDIA INC, A CORPORATION, THE PRINTER AND THE PUBLISHER OF THE
YANKTON DAILY PRESS AND DAKOTAN, A LEGAL DAILY NEWSPAPER
PUBLISHED AND CIRCULATED IN THE CITY OF YANKTON, SAID COUNTY
AND STATE, AND ONE OF THE OFFICIAL NEWSPAPERS OF THE SAID
COUNTY OF FACTS STATED IN THIS AFFIDAVIT; THAT THE ANNEXED
NAPA-PLATTE REGIONAL RR

TAKEN FROM THE PAPER, IN WHICH IT WAS LAST PUBLISHED IN THE
NEWSPAPER ON THE 22nd DAY OF MARCH, 2018,

THAT THE FULL AMOUNT OF THE FEE CHARGED FOR THE PUBLICATION
OF SAID NOTICE TO WIT $1,179.20 ENSURES TO THE

BENEFITS OF THE PUBLISHER OF SAID NEWSPAPER AND THAT NO
AGREEMENT AND UNDERSTANDING FOR THE DIVISION THEREOF HAS
BEEN MADE WITH ANY OTHER PERSON, AND THAT NO PART THEREOF
HAS BEEN AGREED TO BE PAID TO ANY PERSON WHOMSOEVER.

PUBLISHED ON: 03/09/2018 03/14/2018 03/22/2018

FILED ON: 03/22/2018

N TO BEFORE ME THIS 22nd DAY OF MARCH, 2018

/ N\ \ y « ' r\_ i/

W, AN Y

NOTARY PUBLIE, SOUTH DAKOTA
MY COMKAISSION EXPIRES 8/19/2021
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Attachment 6
Page 1 of 4

Draft Federal Register Notice

FR-
SURFACE TRANSPORTATION BOARD

[STB Docket No. AB-1253]

State of South Dakota Acting by and Through Its Department of Transportation — Adverse
Discontinuance of Operating Authority — Napa-Platte Regional Railroad Authority

On , the State of South Dakota, acting by and through its Department of
Transportation (“State”), filed an application under 49 U.S.C. § 10903 asking the Surface
Transportation Board (‘“Board”) to authorize the third-party, or “adverse,” discontinuance of
operating authority held by the Napa-Platte Regional Railroad Authority (“NPRRA”) on a line of
railroad extending from railroad milepost 0.0 near Napa Jct., SD to milepost 13.4+/- near
Tabor, SD (“Line”), a distance of approximately 13.4 miles in the Counties of Yankton, SD and
Bon Homme, SD. The Line includes no stations and traverses through United States Postal
Service ZIP codes 57058, 57078, and 57063.

According to the State, it owns the Line and its lease of the Line to NPRRA has
expired. The State also represents that NPRRA is a non-operating common carrier that has not
provided any common carrier service over the Line since NPRRA obtained authority to so in
2007;! that the State now leases the Line to an operating common carrier — the Dakota Southern
Railway Company (“DSRC”); and that, at the State’s request, the DSRC has obtained a modified
certificate of public convenience and necessity that authorizes DSRC to provide common carrier

service over the Line and to provide common carrier service over a connecting rail line segment

! See Napa-Platte Reg’l R.R. Auth. — Lease and Oper. Exempt. — Dakota Short Line
Corp., FD 35025 (STB served May 31, 2007).
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owned by the State extending from milepost 13.4 +/- near Tabor, SD to milepost 54.5 near
Ravinia, SD (“Connecting Line Segment”).? The State now seeks Board permission through an
adverse discontinuance proceeding to terminate NPRRA’s regulatory authority to lease and
operate the Line.

In a decision served in this proceeding on May 31, 2017, the Board granted a
petition filed by the State for exemptions from several statutory provisions and for waivers of
certain Board regulations governing rail line discontinuances. Because the State has made
arrangements with DSRC to provide common carrier service on the Line, all interested persons
should be aware that this application is for adverse discontinuance and will not result in the
abandonment of service over the Line. Therefore, as discussed in the Board’s May 31, 2017
decision, the Board has exempted this proceeding from the offer of financial assistance (“OFA”)
requirements at 49 U.S.C. § 10904 and waived its OFA regulations at 49 CFR § 1152.27, and the
Board will not entertain requests for a public use condition under 49 U.S.C. § 10905 (49 CFR §

1152.28) or a trail use condition under 16 U.S.C. § 1247(d) (49 CFR § 1152.29).

2 See Dakota S. Ry. Co. — Modified Certificate of Pub. Convenience and Necessity —
Yankton, Bon Homme, and Charles Mix Counties, SD, FD 36086 (STB served Jan. 25, 2017).
According to the State, its lease of the Connecting Line Segment to NPRRA has expired; the
State requested NPRRA to file a notice at the Board terminating the modified certificate
operating rights NPRRA obtained to provide service over the Connecting Line Segment in Napa-
Platte Reg’l R.R. Auth. — Modified Certificate, FD 35026 (STB served June 14, 2007); and
NPRRA refused to do so. The State filed a declaratory order petition asking the Board to
terminate NPRRA’s modified certificate operating rights over the Connecting Line Segment.
See State of S. Dakota, Acting by and Through its Dep’t of Transp. — Pet. for Declaratory Order,
FD No. 36096 (Filed Feb. 8, 2017). The Board granted this petition in its decision served in FD
No. 36096 on June 14, 2017 and issued an order terminating NPRRA’s modified certificate
rights over the Connecting Line Segment. The Line and the Connecting Line Segment are
segments of a single branch line the State acquired in 1980 extending between milepost 0.0 near
Napa Jct., SD and milepost 83.3 near Platte, SD (“Napa-Platte Line”). The portion of Napa-
Platte Line extending between milepost 54.5 near Ravinia, SD and milepost 83.3 near Platte, SD
has been rail banked. See S.D. Ry. — Notice of Interim Trail Use & Termination of Modified
Rail Certificate, FD 31874 (STB served July 17, 2007).
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All interested persons should also be aware that the Line now constitutes
NPRRA'’s entire rail system. Therefore, as discussed in the Board’s May 31, 2017 decision, the
Board will not impose labor protective conditions in this proceeding.

The State represents that the Line does not contain federally granted rights-of-
way. Any documentation in the State’s possession will be made available promptly to those
requesting it. The State’s entire case in chief for adverse discontinuance was filed with the
application.

Any interested person may file written comments concerning the proposed
adverse discontinuance or protests (including protestant’s entire opposition case) by
[45 days after the application is filed]. Persons who may oppose the proposed adverse
discontinuance but who do not wish to participate fully in the process by submitting verified
statements of witnesses containing detailed evidence should file comments. Persons opposing
the proposed discontinuance that do wish to participate actively and fully in the process should
file a protest, observing the filing, service, and content requirements of 49 CFR § 1152.25. The
State’s reply, if any, isdue by [60 days after the application is filed].

All filings in response to this notice must refer to Docket No. AB 1253 and must
be sent to: (1) Chief, Section of Administration, Office of Proceedings, Surface Transportation
Board, 395 E Street, SW, Washington DC 20423-0001; (2) John H. LeSeur, Slover & Loftus
LLP, 1224 17" Street, NW, Washington, DC 20036, (202) 347-7170; and (3) Karla L. Engle,
Special Assistant Attorney General, South Dakota Department of Transportation, 700 E.
Broadway Ave., Pierre, SD 57501-2586, (605) 773-3262.

Filings may be submitted either via the Board’s e-filing format or in the

traditional paper format. Any persons using e-filing should comply with the instructions found
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on the Board’s website (http://www.stb.gov), at the “E-FILING” link. Any person submitting a
filing in the traditional paper format should send the original and 10 copies of the filing to the
Board with a certificate of service. Except as otherwise set forth in 49 CFR § 1152, every
document filed with the Board must be served on all parties to this adverse discontinuance
proceeding. 49 CFR § 1104.12(a).

The Board’s May 31, 2017 decision waived compliance with its environmental
and historic review regulations because the Board found that it was unlikely that the
discontinuance would result in any environmental impacts or salvage. Accordingly, no
environmental or historic assessment will be prepared in this proceeding.

Persons seeking further information concerning discontinuance procedures may
contact the Board’s Office of Public Assistance, Governmental Affairs and Compliance at (202)
245-0238 or refer to the full discontinuance regulations at 49 CFR part 1152. Assistance for the
hearing impaired is available through the Federal Information Relay Service (FIRS) at 1-800-
877-8339.

Board decisions and notices are available on our website at http://www.stb.gov.
Decided:

By the Board, Rachel D. Campbell, Director, Office of Proceedings.
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Draft Federal Register Notice

FR-
SURFACE TRANSPORTATION BOARD

[STB Docket No. AB-1253]

State of South Dakota Acting by and Through Its Department of Transportation — Adverse
Discontinuance of Operating Authority — Nappa-Platte Regional Railroad Authority

On , the State of South Dakota, acting by and through its Department of
Transportation (“State™), filed an application under 49 U.S.C. § 10903 asking the Surface
Transportation Board (“Board”) to authorize the third-party, or “adverse,” discontinuance of
operating authority held by the Napa-Platte Regional Railroad Authority (“NPRRA”) on a line of
railroad extending from railroad milepost 0.0 near Napa Jct., SD to milepost 13.4+/- near
Tabor, SD (-“Line”), a distance of approximately 13.4 miles in the Counties of Yankton, SD and
Bon Homme, SD. The Line includes no stations and traverses through United States Postal
Service ZIP codes 57058, 57078, and 57063.

According to the State, it owns the Line and: its lease of the Line to NPRRA has

operations-over-the Line:' and NPRRA hasrefused-to-do-se- -The State also represents that

NPRRA is a non-operating common carrier that has not provided any common carrier service

over the Line since NPRRA obtained authority to so in 2007;2 that the State now leases the Line

% See Napa-Platte Reg’l R.R. Auth. — Lease and Oper. Exempt. — Dakota Short Line
Corp., FD 35025 (STB served May 31, 2007).




Attachment 6
Page 2 of 5

to an operating common carrier — the Dakota Southern Railway Company (“DSRC”); and that, at
the State’s request, the DSRC has obtained a modified certificate of public convenience and
necessity that authorizes DSRC to provide common carrier service over the Line and to provide
common carrier service over a connecting rail line segment owned by the State extending from
milepost 13.4 +/- near Tabor, SD to milepost 54.5 near Ravinia, SD (“Connecting Line
Segment”).? The State now seeks Board permission through an adverse discontinuance
proceeding to terminate NPRRA’s regulatory authority to lease and operate the Line.

In a decision served in this proceeding on May 31 , 2017, the Board

granted a petition filed by the State for exemptions from several statutory provisions and for
waivers of certain Board regulations governing rail line discontinuances. Because the State has
made arrangements with DSRC to provide common carrier service on the Line, all interested
persons should be aware that this application is for adverse discontinuance and will not result in
the abandonment of service over the Line. Therefore, as discussed in the Board’s May 31,

2017

decision, the Board has exempted this proceeding from the offer of financial

3 See Dakota S. Ry. Co. — Modified Certificate of Pub. Convenience and Necessity —
Yankton, Bon Homme, and Charles Mix Counties, SD, FD 36086 (STB served Jan. 25, 2017).
According to the State, its lease of the Connecting Line Segment to NPRRA has expired; the
State has-requested NPRRA to file a notice at the Board terminating the modified certificate
operating rights NPRRA obtained to provide service over the Connecting Line Segment in Napa-
Platte Reg’l R.R. Auth. — Modified Certificate, FD 35026 (STB served June 14, 2007); and
NPRRA has-refused to do so. The State has-filed a declaratory order petition asking the Board to
terminate NPRRA’s modified certificate operating rights over the Connecting Line Segment.
See State of S. Dakota, Acting by and Through its Dep’t of Transp. — Pet. for Declaratory Order,
FD No. 36096 (Filed Feb. 8, 2017)._The Board granted this petition in its decision served in FD
No. 36096 on June 14, 2017 and issued an order terminating NPRRA’s modified certificate
rights over the Connecting Line Segment. The Line and the Connecting Line Segment are
segments of a single branch line the State acquired in 1980 extending between milepost 0.0 near
Napa Jct., SD and milepost 83.3 near Platte, SD (“Napa-Platte Line”). The portion of Napa-
Platte Line extending between milepost 54.5 near Ravinia, SD and milepost 83.3 near Platte, SD
has been rail banked. See S.D. Ry. — Notice of Interim Trail Use & Termination of Modified
Rail Certificate, FD 31874 (STB served July 17, 2007).
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assistance (“OFA”) requirements at 49 U.S.C. § 10904 and waived its OFA regulations at 49
CFR § 1152.27, and the Board will not entertain requests for a public use condition under 49
U.S.C. § 10905 (49 CFR § 1152.28) or a trail use condition under 16 U.S.C. § 1247(d) (49 CFR
§ 1152.29).

All interested persons should also be aware that the Line now;-and-the-Conneeting
Eine-Segment; constitutes NPRRA’s entire rail system. Therefore, as discussed in the Board’s

May 31, 2017——— decision, the Board will not impose labor protective conditions in this

proceeding. H#it-gran

The State represents that the Line does not contain federally granted rights-of-

way. Any documentation in the State’s possession will be made available promptly to those
requesting it. The State’s entire case in chief for adverse discontinuance was filed with the
application.

Any interested person may file written comments concerning the proposed
adverse discontinuance or protests (including protestant’s entire opposition case) by
[45 days after the application is filed]. Persons who may oppose the proposed adverse
discontinuance but who do not wish to participate fully in the process by submitting verified
statements of witnesses containing detailed evidence should file comments. Persons opposing

the proposed discontinuance that do wish to participate actively and fully in the process should
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file a protest, observing the filing, service-, and content requirements of 49 CFR § 1152.25. The
State’s reply, if any, isdue by [60 days after the application is filed].

All filings in response to this notice must refer to Docket No. AB 1253 and must
be sent to: (1) Chief, Section of Administration, Office of Proceedings, Surface Transportation
Board, 395 E Street, SW, Washington DC 20423-0001; (2) John H. LeSeur, Slover & Loftus
LLP, 1224 17" Street, NW, Washington, DC 20036, (202) 347-7170; and (3) Karla L. Engle,
Special Assistant Attorney General, South Dakota Department of Transportation, 700 E.
Broadway Ave., Pierre, SD 57501-2586, (605) 773-3262.

Filings may be submitted either via the Board’s e-filing format or in the
traditional paper format. Any persons using e-filing should comply with the instructions found
on the Board’s website (http://www.stb.gov), at the “E-FILING” link. Any person submitting a
filing in the traditional paper format should send the original and 10 copies of the filing to the
Board with a certificate of service. Except as otherwise set forth in 49 CFR § 1152, every
document filed with the Board must be served on all parties to this adverse discontinuance
proceeding. 49 CFR § 1104.12(a).

The Board’s May 31,2017

decision waived compliance with its

environmental and historic review regulations because the Board found that it was unlikely that
the discontinuance would result in any environmental impacts or salvage. Accordingly, no
environmental or historic assessment will be prepared in this proceeding.

Persons seeking further information concerning discontinuance procedures may
contact the Board’s Office of Public Assistance, Governmental Affairs and Compliance at (202)

245-0238 or refer to the full discontinuance regulations at 49 CFR part 1152. Assistance for the
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hearing impaired is available through the Federal Information Relay Service (FIRS) at 1-800-
877-8339.

Board decisions and notices are available on our website at http://www.stb.gov.
Decided:

By the Board, Rachel D. Campbell, Director, Office of Proceedings.





