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Docket No. AB 1253

APPLICATION FOR ADVERSE DISCONTINUANCE OF OPERATING AUTHORITY

The State of South Dakota acting by and through its Department of Transportation 

(“State”) requests that the Surface Transportation Board (“STB” or “Board”) exercise its 

authority under 49 U.S.C. § 10903 to terminate Napa-Platte Regional Railroad Authority’s

(“NPRRA”) operating authority on a State-owned rail line extending from Milepost (“MP”) 0.0,

referred to as Napa Junction, in South Dakota to MP 13.4+/- near Tabor, SD (“Napa-Tabor Line”

or “Line”).1

PREFACE AND SUMMARY

The State’s Application for Adverse Discontinuance of Operating Authority 

(“Application”) is divided into three parts:  Part I sets forth the pertinent background facts; Part 

II provides the supporting information required under the Board’s discontinuance of service 

rules; and Part III contains the State’s supporting legal argument.

The State’s last lease of the Napa-Tabor Line to NPRRA expired in September

2015.  The State now leases the Napa-Tabor Line to Dakota Southern Railway Company 

1 The case caption is changed to correct a typographical error – “Nappa-Platte” should be 
“Napa-Platte.”
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(“DSRC”). DSRC has obtained a modified certificate of public convenience and necessity to 

provide common carrier service over the Napa-Tabor Line.

While NPRRA’s lease of the Napa-Tabor Line has expired, its STB-authorized 

class exemption rights to provide service over the line remain in effect.  The State is filing this 

Application to obtain a Board order terminating these rights.  NPRRA has recently informed the 

State it will not be opposing this Application.

The Board should grant the State’s Application under the governing public 

convenience and necessity (“PC&N”) standard set forth in 49 U.S.C. § 10903 because:  (i)

NPRRA’s lease rights to use the Napa-Tabor Line have expired; (ii) the State has secured 

another carrier – DSRC – to provide common carrier service over the Napa-Tabor Line; and (iii) 

the public interest will be advanced by allowing the State, as owner of the Napa-Tabor Line, to 

control operations over this line.

The Board has consistently granted similar requests for adverse discontinuance of 

operating authority in 49 U.S.C. § 10903 application proceedings where a carrier’s lease of the 

involved line has expired. Granting the State’s application is also supported by the Board’s

decision last year granting the State’s petition for a declaratory order to adversely terminate

NPRRA’s modified certificate operating rights over a State-owned line that connects to the 

Napa-Tabor Line.
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I.
BACKGROUND

  1. The Napa-Tabor Line is part of a longer line that runs from MP 0.0 (Napa 

Junction, SD) to MP 83.3 near Platte, SD (“Napa-Platte Line”):

  2. The Napa-Platte Line was authorized for abandonment in 1980 but, prior 

to being abandoned, was acquired by the State.2  

 3. In 2007, the State rail banked the segment of the Napa-Tabor Line 

between Ravinia (MP 54.5) and Platte (MP 83.3) (“Ravinia-Platte Line”).3

                                              
2 See Ogilvie – Aban. – in S.D., Iowa, & Neb., AB 7 (Sub-No. 88) (ICC served May 14, 

1980); see also Napa-Platte Reg’l R.R. Auth. – Modified Rail Certificate, FD 35026, slip op. at 
1-2 (STB served June 14, 2007) (“2007 Modified Certificate Decision”).  

3 See S.D. Ry. – Notice of Interim Trail Use & Termination of Modified Rail Certificate,
FD 31874, slip op. at 2 (STB served July 17, 2007) (“2007 Trail Use Decision”) (accepting the 
State’s request for notice of interim trail use for the Ravinia-Platte Line); Letter from State 
counsel to Acting STB Secretary, FD 31874 (Jan. 11, 2008) (advising the Board that an 
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4. For many years, the State leased the portion of the Napa-Platte Line 

between Napa Junction, SD and Ravinia, SD to NPRRA.  This lease encompassed Napa-Tabor 

Line and the line segment between Tabor (MP 13.4) and Ravinia (MP 54.5) (“Tabor-Ravinia 

Line”). NPRRA’s last lease of these two lines expired on September 20, 2015.4

5. NPRRA is a political subdivision of the State of South Dakota and is a 

non-operating common carrier railroad.5 In 2007, NPRRA obtained: (i) a modified certificate of 

public convenience and necessity to operate over the Tabor-Ravinia Line;6 and (ii) class 

exemption rights to operate over the Napa-Tabor Line.7 For several years, NPRRA, with the 

State’s consent, subleased the Napa-Tabor Line, and the Tabor-Ravinia Line, to DSRC, an 

operating Class III carrier.  DSRC’s last sublease with NPRRA also expired on September 20, 

2015.8

6. Between 2007 and September 20, 2015, neither NPRRA, DSRC, nor any 

other railroad, provided any common carrier service over the Napa-Tabor Line or the Tabor-

Ravinia Line.  DSRC used these lines for rail car storage, but it did not have any STB-authorized 

agreement for interim trail use for the Ravinia-Platte Line became effective as of December 27, 
2007).

4 See Agreement between the State of South Dakota and NPRRA, No. 910940, 
Amendment No. 1 at § 1 (copy in Attachment 1).

5 See 2007 Modified Certificate Decision, slip op. at 2.
6 Id.
7 See Napa-Platte Reg’l R.R. Auth. – Lease & Oper. Exempt. – Dakota Short Line Corp.,

FD 35025 (STB served May 31, 2007) (“2007 Class Exemption Notice”).
8 See Agreement between NPRRA and DSRC, No. 910936, Amendment No. 1 at § 1 

(copy in Attachment 2).  
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operating authority of its own during this time period to provide common carrier service over 

these lines.

7. Commencing on September 21, 2015, the State has leased the Napa-Tabor 

Line, and the Tabor-Ravinia Line, to DSRC.9 The currently effective lease has a term that runs 

through November 30, 2026, unless extended or terminated earlier pursuant to its terms.10

8. At the State’s request, DSRC filed a notice with the Board on December 

29, 2016 for a modified certificate of public convenience and necessity to provide common 

carrier service over the Napa-Tabor Line and the Tabor-Ravinia Line.11 On January 25, 2017, 

the Board issued the requested modified certificate authority to DSRC.12

9. Following the termination of NPRRA’s lease of the Napa-Tabor Line and 

the Tabor-Ravinia Line, the State requested that NPRRA voluntarily terminate its modified 

certificate operating rights over the Tabor-Ravinia Line and its class exemption operating rights 

over the Napa-Tabor Line.  NPRRA did not undertake these actions.

10. On February 8, 2017, the State filed a petition asking the Board to issue a 

declaratory order terminating NPRRA’s modified certificate rights over the Tabor-Ravinia 

9 See Agreements between the State of South Dakota and DSRC, Nos. 910992 (§ 19), 
911004, 911022 and State of South Dakota Department of Transportation Lease Agreement, No. 
911065 (copies in Attachment 3).

10 State of South Dakota Department of Transportation Lease Agreement, No. 911065, §§ 
3, 22. 

11 See Dakota S. Ry. – Notice of Modified Certificate of Pub. Convenience & Necessity,
FD 36086 (filed Dec. 29, 2016).

12 See Dakota S. Ry. – Modified Certificate of Pub. Convenience & Necessity – Yankton, 
Bon Homme, & Charles Mix Ctys., S.D., FD 36086 (STB served Jan. 25, 2017).  
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Line.13 In its Declaratory Order Petition, the State argued that termination of NPRRA’s 

modified certificate rights would “both protect the State’s right to control operations over a line 

that it owns and have no adverse effects on rail shippers.”14

11. In its decision served on June 14, 2017, the Board granted the State’s 

petition and issued a declaratory order terminating NPRRA’s modified certificate operating 

rights over the Tabor-Ravinia Line. The Board granted this relief, inter alia, because: (i)

“NPRRA’s lease with the State has expired”;15 and (ii) “granting the proposed termination 

should not result in any adverse impact on shippers and the community, because a replacement 

carrier [DSRC] has already been granted the right to operate.”16

12. On February 8, 2017, the State filed a petition in the instant docket (AB

1253) asking the Board to waive or exempt, in whole or in part, the application of specified

statutes and Board regulations that would otherwise apply in this proceeding

(“Waiver/Exemption Petition”).  The State’s Waiver/Exemption Petition was unopposed.

13. In its decision served on May 31, 2017, the Board granted the State’s

Waiver/Exemption Petition (“Waiver/Exemption Decision”).  Specifically, the Board waived or 

exempted, either in whole or in part, the following statutes and Board regulations:

System Diagram Map. 49 U.S.C. § 10903(c)(2); 
49 C.F.R. §§ 1152.10-14 and 1152.22(a)(5);

Line Attributes. 49 C.F.R. § 1152.22(b)-(e);

13 See State of S.D. Acting by & Through its Dep’t of Transp. – Pet. for Declaratory 
Order, FD 36096 (filed Feb. 8, 2017) (“Declaratory Order Petition”).

14 State of S.D. Acting by & Through its Dep’t of Transp. – Pet. for Declaratory Order,
FD 36096, slip op. at 2 (STB served June 14, 2017) (“SD Declaratory Order Decision”).

15 Id., slip op. at 3.
16 Id.
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Environmental and Historic Impacts.  49 C.F.R. §§
1152.20(c), 1105.7 and 1105.8;

Notice of Intent. 49 C.F.R. §§ 1152.20(a)(1), 
1152.20(a)(2) and 1152.20(b)(1);

Service of the Application. 49 C.F.R. § 1152.24(c);

Posting at Agency Stations and Terminals. 49
U.S.C. § 10903(a)(3)(B); 49 C.F.R. § 1152.20(a)(3);

Newspaper Publication.  49 C.F.R. §§ 1152.20(a)(4) 
and 1152.21;

Federal Register Notice.  49 C.F.R. § 1152.22(i); and

Offers of Financial Assistance. 49 U.S.C. § 10904; 
49 C.F.R. § 1152.27.17

14. The State requested in its Waiver/Exemption Petition that the Board 

confirm the Board’s public use regulations (49 C.F.R. § 1152.28), trail use regulations (49 C.F.R. 

§ 1152.29), and mandatory imposition of labor protective conditions did not apply in this 

proceeding. The Board granted these requests and confirmed in its Waiver/Exemption Decision

that these regulations and conditions were not applicable in this proceeding.18

15. Following the service of the Board’s Waiver/Exemption Decision, the 

State engaged in discussions with NPRRA concerning the discontinuance of its operating rights 

over the Napa-Tabor Line. NPRRA recently informed the State that it does not oppose this 

Application.

17 Waiver/Exemption Decision, slip op. at 2-7.
18 Id., slip op. at 6.
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II.
SUPPORTING INFORMATION

The State submits information supporting its Application in accordance with the 

format set forth in the Board’s rules, as modified by the Board’s Waiver/Exemption Decision.

A. System Diagram Map

The Board has exempted the State’s Application from the system diagram map 

requirements set forth at 49 U.S.C. § 10903(c)(2) and waived its system diagram map rules set 

forth at 49 C.F.R. §§ 1152.10-14 and 1152.22(a)(5).  

B. Notice of Intent

The Board ruled it its Waiver/Exemption Decision that the Board’s regulations 

requiring the filing of a pre-Application notice of intent (49 C.F.R. §§ 1152.20(a)(1), 1152.20

(a)(2), and 1152.20(b)(1)) would be satisfied if the State served its Waiver/Exemption Petition 

on the following entities:  NPRRA, BNSF Railway Company (“BNSF”), DSRC and Mr. Ralph 

Marquardt (“Marquardt”).  The State complied with this ruling by serving its Waiver/Exemption 

Petition on NPRRA, BNSF, DSRC and Marquardt.19

C. Newspaper Publication

The Board ruled in its Waiver/Exemption Decision that the Board’s form-of-

newspaper publication requirements (49 C.F.R. §§ 1152.20(a)(4) and 1152.21) would be 

satisfied if the State used the newspaper notice format appended to the State’s 

Waiver/Exemption Petition.

19 See Waiver/Exemption Petition, Certificate of Service.
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The State used the approved format and, as called for under the Board’s 

regulations, this notice has been published “at least once during each of 3 consecutive weeks in a 

newspaper of general circulation in each county in which any part of the involved line is 

located.” 49 C.F.R. § 1152.20(a)(4).  Proof of publication is set forth in Attachment 4.

D. 49 C.F.R. § 1152.22(a) Information

(1) Exact name of applicant. The applicant is the State of South 

Dakota acting by and through its Department of Transportation.

(2) Whether applicant is a common carrier by railroad subject to 

49 U.S.C. Subtitle IV, chapter 105.  The applicant is not a common carrier by railroad subject 

to 49 U.S.C. Subtitle IV, chapter 105.

(3) Relief sought (abandonment of line or discontinuance of 

service). The relief sought here is discontinuance of NPRRA’s common carrier service authority

over the Napa-Tabor Line.

(4) Detailed map of the subject line on a sheet not larger than 8 x 

10 ½ inches, drawn to scale, and with the scale shown thereon.  The map must show, in 

clear relief, the exact location of the rail line . . . over which service is to be discontinued 

and its relation to other rail lines in the area, highways, water routes, and population 

centers.  The detailed map is set forth in Attachment 5.

(5) System diagram map related information.  The Board ruled in 

its Waiver/Exemption Decision that the State did not have to submit any information responsive 

to this regulation.
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(6) Detailed statement of reasons for filing application. The State 

is the owner of the Napa-Tabor Line.  The State is filing this Application because NPRRA’s

lease of the Napa-Tabor Line with the State has expired, but NPRRA’s class exemption 

operating rights over the Napa-Tabor Line remain in effect.  The State seeks an order to 

adversely terminate NPRRA’s STB-authorized class exemption rights to provide service over the

Napa-Tabor Line. NPRRA’s operating authority is no longer wanted or needed because the

State now leases the Napa-Tabor Line to DSRC, and DSRC has obtained STB-authorized rights 

to provide common carrier service over the Napa-Tabor Line.

(7) Name, title, and address of representative of applicant to 

whom correspondence should be sent.  Correspondence should be sent to counsel for the State 

in this proceeding:

John H. LeSeur Karla L. Engle
Slover & Loftus LLP Special Assistant Attorney General
1224 Seventeenth St., N.W. South Dakota Department of Transportation
Washington, D.C. 20036 700 E. Broadway Ave.
(202) 347-7170 Pierre, SD 57501-2586

(605) 773-3262

(8) List of all United States Postal Service ZIP Codes that the line 

proposed for [discontinuance] traverses.  The Napa-Tabor Line traverses the following zip 

codes:  57058, 57078, and 57063.

E. 49 C.F.R. §§ 1152.22(b)-(h) Information

In its Waiver/Exemption Decision, the Board ruled the State did not need to 

provide any information responsive to 49 C.F.R. § 1152.22(b) (condition of properties); 49 

C.F.R. § 1152.22(c) (service provided); 49 C.F.R. § 1152.22(d) (revenue and cost data); 49
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C.F.R. § 1152.22(e) (rural and community impact); and 49 C.F.R. § 1152.22(f) (environmental 

impact).

49 C.F.R. § 1152.22(g) provides that “[i]f passenger service is provided on the 

line, the applicant shall state whether appropriate steps have been taken for discontinuance [of 

passenger service].” Id. This regulation is inapplicable because passenger service is not 

provided over the Napa-Tabor Line.

49 C.F.R. § 1152.22(h) provides that “[t]he applicant shall submit such additional 

information to support its application as the Board may require.” Id.  The Board has not asked

the State to submit any additional information in support of its Application.  The State does 

include in Part III legal argument in support of its request that the Board issue an order 

discontinuing NPRRA’s operating rights over the Napa-Tabor Line.

F. 49 C.F.R. § 1152.22(i) – Draft Federal Register Notice

In its Waiver/Exemption Decision, the Board approved the State’s proposed 

Federal Register Notice form.  The State appends in Attachment 6 the approved Federal Register 

Notice form, revised to reflect events that have occurred since the State filed its initial draft with 

the Board.  The State also includes in Attachment 6 a track-change copy showing the proposed 

revisions.

G. 49 C.F.R. § 1152.22(j) – Verification

The State’s Application includes a verification from the Honorable Darin 

Bergquist, Secretary, State of South Dakota Department of Transportation.  This verification 

adheres to the format prescribed in 49 C.F.R. § 1152.22(j).
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III.
SUPPORTING ARGUMENT

The Board should grant the State’s application, and issue an order discontinuing 

NPRRA’s operating rights over the Napa-Tabor Line, because the State has standing to pursue 

its application and the discontinuance it seeks clearly meets the governing statutory PC&N 

standard.

A. The State Has Standing as the Owner of the Napa-Tabor
Line to File This Adverse Discontinuance Application

The State is pursuing this Adverse Discontinuance Application because, while

NPRRA’s lease of Napa-Tabor Line has expired, NPRRA’s STB-authorized operating rights 

over the Napa-Tabor Line remain in effect.  Any member of the public with “a proper interest in 

the proceeding” has standing to request that the Board issue an order discontinuing the operating 

rights of a common carrier railroad.20 The State, as the owner of the Napa-Tabor Line, clearly 

has a “proper interest” in this proceeding.21

20 Bos. & Me. Corp. – Adverse Discontinuance – New Eng. S. R.R., AB 32 (Sub-No. 
100), slip op. at 2 (STB served Apr. 30, 2010) (“Bos. & Me. Corp.”) (footnote omitted); 
Jacksonville Port Auth. – Adverse Discontinuance – in Duval Cty., FL, AB 469, 1996 WL 
396950, at *4 (STB served July 17, 1996) (“Jacksonville Port Auth.”).

21 See, e.g., Jacksonville Port Auth., 1996 WL 396950, at *1 (line owner files adverse 
discontinuance application); Lake Cty., Or. – Adverse Discontinuance of Rail Serv. – Modoc Ry. 
& Land Co., LLC & Modoc N. R.R. Co., AB 1035 (STB served Nov. 17, 2009) (“Lake Cty.”) 
(same); City of Rochelle, Ill. – Adverse Discontinuance – Rochelle R.R. Co., AB 549, slip op. at 
1 (STB served May 27, 1999) (same) (“City of Rochelle”); Tacoma E. Ry. Co. – Adverse 
Discontinuance of Operations Appl. – A Line of City of Tacoma, in Pierce, Thurston & Lewis 
Ctys., WA, AB 548, slip op. at 1 (STB served Oct. 16, 1998) (same) (“Tacoma I”), stay denied
(STB served Nov. 13, 1998) (“Tacoma II”); Cheatham Cty. Rail Auth. “Appl. & Pet.” for 
Adverse Discontinuance, AB 379X, 1992 WL 322925, at *1-2 (ICC served Nov. 4, 1992) 
(“Cheatham Cty.”) (same).
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B. Discontinuing NPRRA’s Operating Authority over the Napa-
Tabor Line is Required Under the Public Convenience and 
Necessity Standard Set Forth in 49 U.S.C. § 10903

The Board has the statutory authority to issue an order discontinuing a common 

carrier’s class exemption operating rights “if the Board finds that the present or future public 

convenience and necessity require or permit the . . . discontinuance.”  49 U.S.C. § 10903(d).  “In

making the finding, the Board shall consider whether the . . . discontinuance will have a serious, 

adverse impact on rural and community development.”  Id.

The Board also stated, “[i]n implementing this statutory standard [49 U.S.C. § 

10903(d)] in an adverse proceeding, we consider the relative burdens that continuation of service 

on the one hand, and cessation of service on the other hand, would have on the involved carrier, 

the owner . . . of the line, and the public.”22 Consideration of the relevant interests here clearly 

dictates that the Board grant the State’s Application.

State Interests. NPRRA’s lease of the State-owned Napa-Tabor Line 

expired in September 2015.  The Board has consistently held that a rail line owner should be able 

to control operations over its line, and should not be forced to permit its property to be used by a 

carrier whose lease of the line has expired, unless “overriding Federal interest[s]” compel a 

different result.23 No such “overriding Federal interest[s]” exist in this case.  Indeed, “overriding 

Federal interest[s]” strongly support granting the State’s Application. 

22 Bos. & Me. Corp., slip op. at 3.
23 Tacoma II, slip op. at 3; Fore River R.R. Corp. – Discontinuance of Service Exemption 

– Norfolk Cty., MA, 8 I.C.C.2d 307, 310 (1992) (“Fore River”); accord Tacoma I, slip op. at 7 
(“We see no need to perpetuate [the carrier’s] unwanted, unneeded operations”); Jacksonville 
Port Auth., 1996 WL 396950, at *5 (“denial of the adverse discontinuance request would amount 
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The State saved the Napa-Tabor Line from abandonment in 1980 by purchasing 

the line pursuant to a federal program that encourages “State-arranged continuance of service 

over lines that otherwise would have been abandoned.”24 This federal policy is thwarted if the 

states do not have the corresponding power to control operations over their purchased lines.25

Shipper Interests. There are no shippers currently using the Napa-Tabor 

Line, nor have any shipments moved over the Napa-Tabor Line since 2007.  Nevertheless,

DSRC, at the State’s direction, has obtained operating authority from the Board to provide 

common carrier service over the Napa-Tabor Line, and the adjoining Tabor-Ravinia Line.

The State’s actions have produced a net benefit for any rail shippers that may 

decide to obtain service over the Napa-Tabor Line.  NPRRA is not an operating common carrier 

and has no ability to provide service itself.  DSCR, on the other hand, is an operating common 

carrier which can provide rail service to shippers, and now has the STB authority needed to 

provide that service upon reasonable request.26

Carrier Interests. NPRRA will not be harmed by discontinuance of its 

to a finding that the railroad should be permitted to continue to operate over the objections of the 
owner of the line despite the railroad’s contract default”); Cheatham Cty., 1992 WL 322925, at 
*5 (same).

24 Cheatham Cty., 1992 WL 322925, at *5.  This program is currently codified at 49 
C.F.R. Part 1150, Subpart C.

25 Id.
26 Cf. Bos. & Me. Corp, slip op at 4 (finding no harm to shippers because the applicant in 

the adverse discontinuance case had secured reasonable replacement carrier service); Lake Cty.,
slip op. at 2 (same); City of Rochelle, slip op. at 2 (same); Tacoma I, slip op. at 7 (same); 
Jacksonville Port Auth., 1996 WL 396950, at *4 (same); Cheatham Cty., 1992 WL 322925, at *4 
(same); Fore River, 8 I.C.C.2d at 311 (same). 
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operating authority because NPRRA is a non-operating common carrier that is not capable of 

providing common carrier rail service itself. In addition, NPRRA has informed the State that it 

will not oppose this Application.

Community Interests. NPRRA has never exercised its operating rights.

Discontinuance of NPRRA’s un-exercised rights will not have any adverse impacts on rural or 

community development.  In addition, rural and community interests are protected because, at 

the State’s direction, DSRC has obtained authority from the Board to provide common carrier 

service over the Napa-Tabor Line.27

Board Precedent. In a series of decisions, the Board has granted adverse

discontinuance applications where the applicant has shown: (i) a carrier’s lease of the rail line at 

issue has expired or has been terminated and (ii) the applicant has made arrangements with 

another carrier to provide reasonable replacement common carrier service over the line.28 The 

Board should take the same action here because NPRRA’s lease of the Napa-Tabor line has 

expired, and the State has made arrangements with DSRC to provide superior replacement 

common carrier service over the line.

27 Cf. Bos. & Me. Corp., slip op. at 4 (finding no harm to rural or community 
development because the applicant in an adverse discontinuance case had secured adequate 
replacement carrier service); Lake Cty., slip op. at 2 (same).

28 See id., slip op. at 3-4; Lake Cty., slip op. at 2-3; City of Rochelle, slip op. at 2-3; 
Tacoma I, slip op. at 7-8; Jacksonville Port Auth., 1996 WL 396950, at *4-6; Cheatham Cty.,
1992 WL 322925, at *4-6; Fore River, 8 I.C.C.2d at 310-11.
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C. The Board’s Decision Granting the State’s Request 
to Terminate NPRRA’s Operating Authority over 
the Tabor-Ravinia Line Provides Additional Support for 
Granting the State’s Adverse Discontinuance Application

Last year, the State filed its Declaratory Order Petition asking the Board to 

terminate NPRRA’s modified certificate operating rights over the Tabor-Ravinia Line.29 The 

State requested the Board to take this action because NPRRA’s lease of the Tabor-Ravinia Line 

had expired; the State subsequently leased the Tabor-Ravinia Line to DSRC; at the State’s 

request, DSRC obtained STB authorization to provide common carrier service over the Tabor-

Ravinia Line; and NPRRA refused to voluntarily terminate its modified certificate.30

In SD Declaratory Order Decision, the Board granted the State’s request and 

issued an order terminating NPRRA’s modified certificate.31 The Board found that termination 

of this certificate was in the public interest for the reasons set forth in the State’s Declaratory 

Order Petition. While the instant case arises in a slightly different legal context because NPRRA 

holds class exemption rights, not modified certificate rights, over the Napa-Tabor Line, the facts 

and public interest issues in both proceedings are identical in all material respects.32

The Board’s decision in SD Declaratory Order Decision to terminate NPRRA’s 

modified certificate rights over the Tabor-Ravinia Line provides additional support for granting 

the State’s Application to terminate NPRRA’s operating rights over the Napa-Tabor Line.

29 Declaratory Order Petition at 1.
30 Id. at 9-12.
31 SD Declaratory Order Decision, slip op. at 3-4.
32 See Waiver/Exemption Decision, slip op. at 6 (noting “the nearly identical facts in the 

two proceedings”).



CONCLUSION 

For the reasons set forth above, the State requests that the Board grant its 

Application and issue an order fmding the present and future public convenience and necessity 

require discontinuance ofNPRRA's operating rights over the Napa-Tabor Line. 

Dated: March 29, 2018 

Respee-tfuHy submitted~ 

By: Karla L. Engle 
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I, Darin Bergquist, makes oath and says that I am the Secretary, State of South 

Dakota Department of Transportation; that I am authorized by the State of South Dakota acting 

by and through its Department of Transportation to verify and file with the Surface 

Transportation Board the foregoing application in AB 1253; that I have carefully examined all of 

the statements in the application as well as the exhibits attached thereto and made a part thereof; 

that I have knowledge of the facts and matters relied upon in the application; and that all 

representations set forth therein are true and correct to the best of my knowledge, information 

and belief. 

Sworn to and subscribed 
before me this J. & day 
of f/arch ,2018. 

Witness my hand and official seal. 

Notary Public in and for 
the State of South Dakota 
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Charles H. Montange 
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Attachment 1

J\G R'~E:r,/1 ENT ~ETv\f:EfiN 
THEST ATfi OF Se>tlTH DAKOTA . ' ', A·NQ ' ' 

NAl'A,.PLAftE REG]ONALRA:ILRO.AD AUTHbRrrv' 

L~E 
910940 ·l 

THIS AGREEMENT (,Le~se AgreurnentJ ls made s1nd en t,ared Into by anti loelw.een 1h0 Soutt.i Dak0ta S"tate 
RaOroad !ik,aro, acllng 0y, and ~bro1,1~h the Soulh Dakota Depc11tmenl or Tr'lf'llif.!Ortation, Omce of Air. Rail. arid 
Transit, ri?ferr.ad to ln this 'L~se Agreemenl es tha ·state." ~nd the Napa-Plaile R"lgional Rallro~d Auihority, 
referred to· in this Lease A'gteemer'it a$ "A1.1H1onty This Lease Agream,:int Is. effective on June 2'1, 2014. 

1. The State is owner of U1e RaH rta~lltles, more·full'f·d'~sqdbe~ lri Appenofx 1' att.ached lo and :made. a p>arl ofth.1s 
L.ease Agre.ernenl. 

2. Autl:r0rity wants tGJ1 l~as~,tr:om tha State ih~ Rall F$cUltf~s, 

,AUrrindR,ITI AINGTH.E STfi,.T E' ~\UTl:J.AL,.L YAt1R:fi:c AS FOLL;QWS: 

1:. r-acnlly- Oesqiption. l\he Stale wrll p·stitti\ Authority to us.: th~. Rail 1"acllities .d~scfibe;d in Appendi~ 1 
~llached to. this L~~..e· .,;\areen~enL 

It rs ,und'.efS'tood mad §greed the ~arl r:=am\llles are l~ased In •;,1)1 is- .c.::cirid'\ti~ri. 1/he, Sl'aH~ wttl ]1ave no 
respons'lbility to m.ak~ any l1J,prev.~rnan1. m0diiica:tia:n. rl;ll:l~bllila.tion, nia1nten;ance. ot 0tr1er changi:i to ~.he 
Rall, Facilities for the g,urpose,of this Ll1ai.e J\,gre!;}fl)ec:,t 

2, Bm;,resentatlans an<::! Wa,rarilles, /t;litliorlty accepts lfle R:$11 Facilities, ~A,f, JS, WHERE. IS' and "WffH 
ALL !rAblL iS/ By sJgnino (his. L~ase AgrGanienl, Au(hotity aQ~nc~}e,;Jges t1,at ,Aulhoiilty or Aulh0dt/s 
Qperatpr(s) .hl:l$. in~peoted the ~aH'i:.1:mfftties, lnclttdlng .all !mpr.ovemerits an:el structures thereol'\. A~lthorlty 
fJ,JrtJ;ier ac~npwletlges. that m0 represor:ital1or:1s nsve bu?ei,1 ,made by the Sl,i le, conceming the state 0r 
C::onditiom of the Rel(i ~ac,ilJUa~-or a,g.e or Ona trnr1r.oveme•11tis ll:i:ereon. 

G, pper,atlng ffilg8fs. The Slate p,ermi\$ At1lhotr1y t9 u~e any1 a11d atl {)f Uw Sl~te·s ri:glH$ .and l1ci3!'lses tn u,e 
Rail F'acllilles as may, be ne.Ges'3a,y for the- i~l/r]'lose of provrdtriy r,;111 fre!g'ht serv,-:e. Th& rights· granted 
At:1l1Jorit,y hi !hls Lease Agreement relate s0f.el.y to lh9 t)r1>vls1on OJf tall fr.efgh~ ser,v.io~ :on Iha Rafi Facililles 
and' Authority 1ma;y riot use lhe- r,a1l' Fac.llllfes. for sny ol·l 1c;,r pur.pose 1..~ithout ttie. prk:ir wrilt1c1n authoriz~llon 
ef the- S~ate. 

4. Proyislorr ·of Oper,11lcr1~s ... Jf the Alttllfyrity 111 or1Je, lo prCi.;icte rail freight .servi~~ contra ls With an opefator 
to provide rail frei9h1. service 0v&r Rall Famhnos·. no- s,1-ch ®nlr:a,~L will Im entered lnte wlll,eul the prior 
consent or tho S,iate. A11y sul:llea!lic berween :ciutr.or1tv Md an .0perator to provide rail service over Raif 
Facilities wm expressly n,ade Sl1b1ect. !o 1:111 o t the terpw •. oondltiene. and llmltaticns contained lq this. Leese 
'.Ag/e(:';mern. 

·5, Adn1inlstratmn of RaJL F,acilitles, No1wil11sl;ir:dir:1g an't' r;irovT$)Ol1 of tliis Lea~e Agres;ln1cnl the Stale will 
re\arn sole respohs.lblllly for the managen~ent of ~tate-awnal'.l R~111' Facil!lfes anti e4t.Jipment not required 
for rail fre1gh seNice 

6. :Common Car-cler Obljqallons. Aufhorl!y or Autht'l'dLy's O.perator{s) wm. at.sume all tom't'nGti earrler 
obli9aU0ns related to fl 1e t::ipii!ration of the Rafi f'.acitities for ihe term ef thi~ :Lease-Agreement tiron the 
effeclive date 01 this Lease Agreement.. 

7. Liabilllv of ·Authority. Tti·~ AyH1orll.Y wil l lndemr:iify. f·1olq tiar.ml~ss, end prote¢.t l'hq State, its sUbdivrsions 
and represenlat1ves, their otrlcsrs, employees successors, and. a.ss:igns . !'rooi alt suits, lilcHqns, or cl.rirns 
of any oha~act~r broughL because (lf any 111Jr1ries or da111age 1:¢t;:,ived qr- i;u)>l;;,ined by arty person, 
per.sotis or properly. lneill1 ling Slale-OWl'le<I pr<'lpBrt)", on octount' eir ar1y neg'ligent act 0111isl:i'1on, n.egteol 
or rnis.conduct of· the Aulhorily its reprasont.a\we · om~~:;; e111ptoy<';,;1S or agents. 111cludlng A11thorl\y's 
ope~ator. 
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8 Laws to be Observed Th'e /\llthorily and ,Is op~ralor wlll keep fully 1nforn,ed or all federal and -state laws, 
all local laws, ordlnanc-es, and regulat!oM. lniuncllons ahd all final order.s and decrees of bodies of 
lrlbl:inal$ havlng any jurisdic-lion or ~llha(ily, whir;h in arw way affl'!c1 he f)'?rformanca of this Lease 
Agreement. lncl~idlng witha~,t limitation any laws, ord1nar;1ces1 rsgula!loi;is. orders or decre~s, identlfled 
herein. The AUlhorily· ariq 11s Gper tor will al all llmes Qbsertie t1r:1d a0m~ly with all suci1 laws, ordinanoe;s, 
re9t1fatlons, and ell final orders a11d d!?c-rees and wlll prolti!cl, hold harmless and indemnify the State ana 
its representatives a!)amst ,;my olarm or h~b1l1\)' aosing from or bosed on Iha. vlolalion of MY so¢h .law. 
ord,n~n~. r~g~:l~µcm, lnju ni;trori. or rmc1I ercJ<i)r or decrn.e. whe.ttier by the AuthQr ty or 1t~ ~pe~at0r. 

:9, Gomalalnt Resalulien f>tecedure In the even\ lhe $outh Dair.ct.a $t91.e Rajir~d Bqard cwSqlllh Dakota 
OffiCse of P\k, RaTI , arid Trattsil reaefiles a wm ten cornploint reg~<dlng th,)) ~l'lndut.l of .ciper,aftons am !he 
facilities de-s,:rrtb'acl In th,s L.ease.A9re~rr1enl, the sot:1.th D~kota St~l.a Railroad ·Bbard (Board) rnay iwnd.uct 
a hearing 'tl'l eonsrder the allegi~ti'OrlS oonlamed ,jn lhe <:ot~)j)lair:it Rraascriai)le prior no~ice of· surc;h Mearing 
will oe provtd.ed lo all inlm.estelii pnrth~s. 1neluding. bljt Jli;)t Jimiled to·,. lhe part.y filing, the complaint, (h:e 
1i:irogram manager or the Sacitli Dakota Offict~ of 1-\lr Rall, and Transit. th-e. Aulh0rlty, and the Aulhority.'s 
operalor. ~r an,y olt,.,,r rc1l1road conducting operal1Qns- en me· facil[l!es pursuanl to.. a sublease c:1greement 
Wt(h ,the ALtlhorllY.. Any h.ear!ng held put.st1a11t 'lQ this ,provlsfon,w111 b.e Informal in natur_e and not su:tijee.t to 
the reqUll'\'lmerrts of SD{;L 1-21':S'. i;!no i:lc.\s am~ndati,ry thereto All ln~re.sted parties will be allo1t1ed t0 
presj.'!nt· qral encl writl~n lnform:atJon re, lh~· 8-0"~rd . Aft:~r ceca:sii;!~rin~ ~II tnfar,-r\ajJon pre~.e.n1ed. IJ:le Bearq 
wru fssue-a wiltten .de~i&101;1, which wm be bindl"1g on ell µarties lo thisJ.~c;1~~ A9reemen.t c1s 1' IJ;;.corpotalflcj 
as a provlsl0,n h-eFelll Tho deetslon of'the Board wm ,oe ,ffnal <1110 no p~r~ywilJ' be nlltred lo a'ny right of 
aJape:al from the· B.eard',$:·de.ci$1o.n, 

·10, lhsur.ance. AutJ;iefil.Y. G-t Aulftlofily·s Op~rstor v1i'II malr:it~rn a. 'Con'!i'i'IE;ccia1 Ge'Jleraf term J>f ln~urnnee 
co\lerlng liab'ilrty ,In r;;ool'leollon wi(h any Of Its. ac:tivities- or or,ieraliol'l:i 90 or 'l'ie~r the Ball Fe(?,l ltHes, 
ir:t'c;hJ(lirig pul not llmU~~ (o Pc1bfic Uebility, PersQhal lniury, and f'rop~9 DG1mage._ .Fe.d'eral E.m.mJoie(.s' 
Llablltly Act Liab1lity (or. if Walkers· Gom11e1\~~1ipn ia(lPll$s, W(;lrl<ers Compensation cGvemg'e as reguiretl 
or as oi,Menal, ,under applicabla Swte Jaw: whJeh insu(.~n,g~ . mu~n 1:onta.111 a speoili~ waji;er of · the 
insurance eornpants subr0w1;1t1on rl9.hts agam~l the- Stale, liill of Lading, and Po,r,el11n F{olllr19: $took 
L!~bllify. and C()nlracwcJl.'Liaoih!y, with st,cl~ ltmlts {tror'l'Sistent with ,fh.c ~erms ilel forth below). dedLtdib'les 
and ei>:Qlusions a-s the State FJ~Wl {lgree ere: sat'lsfoctGry, ;;irox1le1e:d.howew, th"ll m sueh llmltswill nGrt be 
l~~{tl1ijA $5 ·mlUion p.t:r 01::curren.ha:;· a11cl $1'0 ·inH(i:om in t!~e a~grn~~te: end'' (,iiJ p01\c5" terms will n.1t exclude 
or 1Jrr1Jt eovera~e where ac\llvil'Jes or ·opefatloni, l!lrl'l on or nee11 r.allroad tracks The- S1ate ,wilt be named a~ 
an acl~it!onr;il !)1swred on sllc.:h !1 bility 1nsvrlifnce poli¢y. Any covergge affol'd.ed lo tf'lo Stale as an 
addlllonal if'lsUred, will app·ly, as.. pflm;;~y. hm1ra11ce. of U1r~ Stat-q, and 11'1111 r1dl be deemed lo 0be excess to, 
an.y Insurance 1~ued in. tbe f'\'an'le o( ttia· Stare, S\..lch l1~bl(lty i,~suranee- musl be purchased from an, 
rnsvrance co,mpany ltceMsed lo do bu l11ess In $oulh· Dakola, and possessing .a current Best's Insurance 
\Sp1Qe, R-aUri.~ of A. and Gl6Ss >t-1:1r. better. 

AlJthorilY br AuU1od(y:s Opsfcltor will fumtsh to th\? Slpt~. an Accdn:J. C~[1i!ioate of Insurance .sattsfaipfory lQ 
U,e Stale. eartlfy.intj 'the iscSulflice lo AtllJ'lorlly or Authority s ·Qpel"cltor·filf \he i;iollcles ()f· ins~ranoe pr<Iwtdlng 
tfae l,ypes ot insurant::e and ·limits cf Habillty J!lfasd1be<.J above. iiii1tJ slatTng tt,!al the Slate, wlll b~ glven not 
less tl~an Lhir~y (30) days' wnlton notice by U.Si, Cafllfied 1;nail (µostage preJ:lald1, pr,or to any mater1al 
ctiarige, su~slltullc,fl as cancella!ion pri0r to 1,ormal expfralion dates. 'fha words ·endeavor ta· -and' ~but 
failur~ lo.mall siioh notice will iii pose no ebl!gaho11 or llabltity cf .:iny kiAd ur,ior~ the compony. its agen'ts or 
reµre~r'lta\lve$· rnu~t b~ removect. Canc:e.llat,on or d;,;p.iratl~n qf, ~ny $.V<ih irHwrsnce polii;ies will not 
prec;; lude the State fr<~m r,ecovery l!,er;e under fer -anJ'Jlar]i'i)ty a·ri;;i'ng t1hderttiis. Lea!$e Agre~rti~nl. 

Autherlty or Authorlly'.s Operat©r· wm, pro\Jrcle ~he $.late wlth ovldem::a of the llebilil,y insurance c<:JVerage 
requir.ecl 1,y, lhis Lease ·Agre.e4ttleAt before Authoc,w or .1\1.Jtherlty'S Oper.!ltor Of?erales alen@ the "Rall 
F~dillt\es- and At.ttho~lty ,:,ir Pmth.orily's Opera.tor will supply $latiil with copies er It~ insuram,e policies and 
any p(rleJ'lc;:lrnenl$, ;:Is s¢.bi1 pS tne-y l;lfe avc1ilable und wiln evidence 0f c0nlinued rnsurance coverage on 
JantJsuv 1 of eaci1 y~ar. A"1U1omy or A~1u1ority 's Op~raipr~s -f/;lllure to prl;iv,de sucn e).lit!lence. wirhin 7 de~s 
ef any teqoest th~rot'ore, wnt ent1Ue ::ii!ate, to irnmedialely te1mlni:1\e this. L.aa~e Agreement w11hout hollce 
end wlthoul opportunity to cure such de(atJlt A\.ltho~lty or Aulhori!y's Operator c,c.krJOVJ!edges 1hal the 
purchase df insurance. as required by 1his Partrttrap11, will nat tn any way nm,t IIF' ria1,l!lly l!lf P..uthorlty or 
Allihari!y's Operator or any lessee or other operator l0 the Smle fJS set f'ol'\11 ITereln 

1 '1. Personal Lrab1lily or R11b\ic ,OJr1c1.§)§_ l11 caffy,!ng 011-t any of the pro:v•sfoms oflhis L,.ase Agreement, or in 
exer<;.is[t,g any power or a1Jlhorily grcmiE:d to the. AtiHKi,ity lly or w1\hin \1'1e i:;cope Qf ll11s Lease Agreemen:t. 
there· Will be no li~bility upon al'\y inernber of th? f\u\no/i\y, 01 ils authori1.;ed repr<.:l&.!:lr'llatives. e(t'ber 

? 
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persanally or as offiafals of th¢ /\uthortty, it being Ul'iderstootl thal In all sue-I\ matters they act sdlely as 
agents and represe11taHves ofa polltlcal subdi111slon or th!) Slate ot Soul!), Dar.ota 

12. Assi9r,rnenl. Authority will nol assign 11& iitit1ts er ue~gate its dulies under t111s. lease Agreement er any 
pail thereof, without pti1:ir wr1tter1, oonss1Jt of lhe Stale, l\n dpproved assi.gi,m-ent lncl~c.lll"g asslglirnents 
ei.curring by operator contracts, wlll not relieve the Autliorily of the AlllhorilY's prim.ery resp~n$fbnity to the 
State. 

13. AmeN,lmeot. N9 ten:n ot provision !ilf ttJJ-s Lease Agreemenl may ~ chang~d, walv.ed. cllscharg,ed, or 
lemiiaate~, excepl by, atl lnstr.1,m1ent if1 wriUn9 sigrted by the party against which u,a anrercemenr of lh1;1 
,change; waiver, dJst:harye.or terrpil1~llor:1 ls s.c,ught. provjcied how,e~ tnatwhen an emergency slluatfon 
atises. chan~es In thls c~nlract may be rnnde or~lly by attlha,f1m¢ r~presel'\.tall,..es 0f both parties by 
mutual• agree1rie11t subjee.f to• .. lmp1e-dla1~ GOnfir111ati6n PY tell?Qriini or ot11~r d~liv~red .y ricing 

14 . .Stale ane Naga
1 
ta Platlo lnspeotip0 ThE STa\e or its <.fuLy a11u1or.J;ted representative. upon ~asoni:lble 

neitice to Awlhc!Jity, 1e!.~¢r:ve tl1e. r1gbl cJt all L1n1e-s to perform a1,y i)mi an ·n~ssaly lri~.Pe'ctloris O'i'er and 
.act~~s the s~W r~II ttc1a~a9e in ·order l? ir;i-.;r,ecl (he !)aid R':ilfl Fadlities for th~ purpose of verJfylng 
cemplia!'l.ce with lhe1arrns and ~ondilions 0f this Lease A9<eernen1. 

Further, ,tis agreed bi lh~ State, Qr its thJIY aiJthod~ed <oi>resefltatives. an<i lt:ie 1A.ud1011ny. and its cl'uty 
auth<!lnized represe11ta\iv.es. reseNo the rlghl ~t qll r1111~s i</.i ,pertorm any Mdi ell necessary inspections 
.O"let ar,d across lhe sa(d ra~ tro<.kaoe lr1 qrde1· to jn?,Pf;!Gl lhe· said Rall Facilllies for llie purimsa 'Of 
~erifyl11Q, cornplianoo with .lhei terms an<l c-0nclim:,ns ~f Lh1s .beasa Agre.t~rn·e111t. f11e R::1il Faoillt'Y tra~k'cilfJE! 
w.ill be rns:pec;ite,d anmially a! · the sole eoc13ense of the Authorll"{ or 11~ Qper'alpr('s.J and Autl'lorily agree·s .to 
abide n~ said inspeeHons ar-id tp exen. reasonable 1;1ffor(s to-address anycand all concerns raised rn these 
varlOl,Js rail ll'lspec1lo11s. AotMnW ~lfilt~fi:l5c lh~~wfi.atever deflG:lenc:le:s are note:d durlno each raTI irulpeofion 
wil l ,be oorrecred wlthll'l a reasonable amount or \l1ne1 not lQ ex~~d thfrt)I lilii!ys, eependinij L1p.0n ·the 
serlousnes'S l!lNhe deTietent.y. 

15 .. RE!sJ!l'.onslbillli/ for-R€haeilltati'o\'1 Ttie $tali!! wifi have: no· resp<>r1$iJ>~~~Y: fotreti:a.i~ili,taHng thtf Ra1IFMJWl~s. 

16. &l:laiti.ons . fo Rall Ffi!~lliyes. Th~ ·st~le 'inerr:ity gr"clnl& l~ lh<'! AulheJ'tty :11,e. ri@'hn to, 1'r1ake su~li f\ddllfofls 'lo 
the R~ll i=aoitities as A:up11:>rity r.!ltl'J re~1uire l;;i perrn1l rail frni~hl serv'icG-, illt.A.trlhority s sole:! ei<~~-r-isa: Ttie 
tem, "Add!Uent~r as use,1 11eretn will m~n •::ar)l!al in~prQl(A'!lll&fllS v1h1ch are rn ad0lt10n to the Rall 
Fa£11ities. Autherity ,wil! 0wn r.1M h~vr:> 111e· ngnt to r1;1move ~my ot sa1d 1,AddiUon made. Those Additions 
Which cannot be re:meved wilhoul causing Lt,·e Rau f ~emne:. lo be less serviceable than before- safd 
Addition ~s made. \VIII bec.om.e tha property of-the S\afe and a p;!lrtot the R(lil F~cllllies. htowevei. under 
nm cifcumstancoo will a nay addl\ions or i111proveinenta.1>.k;ced Into the aotual track siruel1.1re. dltri(fg lhe lerrn 
of this Lease Agreement be remo~ed at the tatmin.iOon or this tease an€! any of sa1cl additions li>r 
lrTJpm·qements placed lnlq the lrack slructure \v,lf mmli!if1 u.nder,all oi~cun,stances 1hc property 0f ij,e :state 
of South nak0t;;1 ... 

17. Mpinterrianc:e.. T,1,e Stale wlH have "no obliga1i0;n to µertorm .My. nieil11tena(lce or lfle jqail Facilities. rhe 
Authority wm be resporwlble f<:tr 1he 11ormal am.d r~~wlar work raql!lired \o keep the R;;ill Fa(;illties tn the 
conditiQn necessary 10 enable safe operations ar\d wm include, but hp!. be l\mlted lo. he, rail, culvert and 
bridge repairs, ta11~plng and Unln9, Surfacmg. tightening bolls, drivh g spikes bn.1sh culling antl weed 
Mntrol, and other necessary repairs anp worl< 

18; fl.§y!IlQOL AulhQrily, will make· pay1)~er1ls to !he S.tate, bas·a9, on at\'y ct!jr storage tha l or;i9:1nates or 
~erm1tu;iles ·at .arw l!lcJnt al<i>ng the Napa Ju:ncllon I~ Rav.ir1la rail line, as a~scril:>ed tr:t Appendlt 1 atta~h 'Ip 
this Lease 1:..greiamen1 ~$ follows·: 

Thhty-Lwe l!ltld a half pereenl (32.5%) pt any aar s.or~,ge fees bi!li;.d, the Autlwrity's operator rna.y correet 
and keep all swl!ching fees charge.:! for tile Rail Facllil1es, 

Rei;,enUe$- frro1n .slora.ge wilt b,u due al the tiin~ of exprrellon oi ·thli; lt?ase Agra1:1ment unless this 
Agrel:iment ls terminated earlier, 111 v1hic1,., case pay,,1,ent wi11 be dVe °" lht:! d.;M lt,is ~greement 
lerniinates 
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19. Term, Uils Lease Agreamenl \vii\ trontir:i1.1e in full fore~ 1Jnd ·efr"¢1ol t.>~inning Ju11e 2.1. 2014. and endln.g 
J.J,.Jrie 20, 2015, inclusLv:e, unless terminated: earli~r pur~uar~t lo \J'le term~ of this Lea~e Agreement Upon 
termli'latiti"1 of Uhfs leoi}i!e Agre:ement tt,e r.(aH Fi;icilf!les w,11 be rotumod to the Slate In the S'arne general 
condition. less· normal we.er ~nd· te~r. as el<i:Sted 011 the eflactlve data o! thts L~se Agreement 

20 Ierm1na!ion by lhe S!ate at th · state's Sole D1sw~lion. The State may terminate th{s· l.ease, .Agreement 
for any reason 0r no reason by givlng thl rw (GO) days written nCJtke of term1ML1;:m oy ¢ertlfl~t:i mi:!ll to the 
AUl,tmrity, 

2t Termlna11on.b..y; tt'\e .Au horily, For Faull. 11 lhe Slate substantially fails to perform Its CilbHgatfons under lhls 
Lease: Agreement, and cont1r11ues ir.i sucl~ dafal:IU for a pe<riod !!ll ten ('10) days, lhe A.1:Jl'hOrity wil l have tMe. 
right. at It$ opWon. after first !llivmg fort,r ·n11e (4~ d yi wrllten nohce thereof by certified mail to the State., 
end IJ0\',Nl l/1slal1~i.ng .a·ny'waiv.ar by th1iJ ·t\t1 lh(,)rlty g1111rrg notic;e '<Jf any prr9'r btaaeh there-or, lo t~rmlnate (his 
Lei:tse A§Jret;imer:iL -

22. N~~ce. Exeep~ as expr'ess\y P!?VM~ I othetw~e. a.llti~tic~s oli;rtMr ~Qf'.((h'\~11i~()0n&:~ereu11,feT wit[ o·e .lri 
wm,ng end will be- deemed dLIII/ igwen, If tj~ltvet~ td; persqn qr by ~JiJne~· qr r~gis~'ere¢ rn1.:;ul, ret.l/rn 
reoel()t re(luesled. i1rsb cla,ss pas.I.age pr~pa,d. to the person Sfate'cilie.d herein ~s elnlllled 10 fec.e,ive such 
noUce, <llf tQ their /;l~[y a4lho~ized r-.epresanlalNB unless rmUea of a change c/f ~ddres.s Is ~ven pur~uant t9 
tbe terms or \\,is ,provlsior.i. 

Kor lhe Stale. 
Prqgrr:im M:gn~g~( 
dffli.e.c:>r Alt, ~all1 a(ld Trarnii\ 
·SD .rJeµartmen or t ran~ortaHcm 
11'0 Breadway Av~nlle ·tt.as11 
'.r.i1erre : _SC;) 5Y.501~268C 

Cti-o11;,era011: 
Nar~a-~talle '@e.gi0ntii '1 Ra11ro$:dA-u'thofify 
2'9@.4 1' J93'd Ava · 
V.V~t1n.~r; iu 57.ltm, 

2-3. Severablllb/. In Ille" event any seclien, parc1,~rap11. senlericl:l. cl~use qr phrase conlalner.1 herem will ee 
creterrnl·h.e.d, declared, on acljt1dged nvalld. 11i&J_,al, ur1'C¢nstllulitJhal or other..vb&e vner1f0tcsable. such 
delerrtl)J"!aliOtl, d~Cja_(~L1or,, Qr, ad}lri;l.{ofJlIDn 1,,,•1!1 rn 110 rmmnar affect ll"le allier seetkins, paragraphs. 
sentences, clause-s, or pl1rase~ or lhls L~<1-i;a AQreenwnt wl11ch will remain in ~LIii force encl effecl .is if the 
se<:ltlera. p.amt1ri:lpn, sentence, ,clause, or p11rase t;f.eclareq. tlele mtc1ed or ~djudged. invalid. Illegal, 
uncor11still.lhonal1 :ef otherwise unqri(Qfi.'}e~l;ifl;: was nal or1g,!11,;1tly a pqrl thereof. 

24. Ermr.e Aoreemenl, This Lease Agmenrent and th~ Appen'11r. titl~¢h~-d heretp. rapre·~etrt \J1e ann,~ 
agr~e.menL between lhe p1;1rli~s. ~tn'd all p rffl/.f0l1S communications. unr!ersrarrdmg:;, or agreement 
ootw$en the jlartl!=l's,ere hE,fr~by aorqgaled and Wilbdra'lffl except.as pro~idcd herein. 

25. Force McJ)GlLlre. This Lease Agrtten1i::n1 ?nrJ ~ny ~~1 .. bl~.ase ls sJPjllll: L to fo(ce rn1:1;~ure. ar;id Is c<,ntingent on 
accld~nts, ac1s ot Ood , weathE!r co11dll\ons lortllous aots .of ii\ rd pan1~s. re.;;tribltot1s lrnpQ~ed by ally 
goverr:,mem1 or \)lt:>Vernrnental agency. (!;)r other evernls beyond \he coritrol ol partlP.s. If !he perfomuw¢e 
under this Lel;lse A9ree.rn1:H11l or operablllty of lha R-.111 Facilities ls prevent by any c·ause described abcivo, 
the Stat(:) Is under 110 ol;lllgaHon lo iestore the operabllity o'r lhe Rail Fat1illUes lo anable resumption ot 
performance. vncter this Leat·H~ Ag1~menl or any subsequenl sublease agreemttnL If r~slbrali0n ts not 
made, then this LeaseN;1reert1enl wfll I~ void \Vi!h<;Jµt p~nalty lb either paft'J 

IN WITNESS WHEREOF, the- parties h.sreto h.EJV~ cap~ecl this. Lease ;..,gmemenl t.o be 13xecOteq and attested to 
by their duly c1ull1oclzed {:ifficers OH the dale art·J y.eer rirst ,above written 

_____ _J 
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alien 

;t,tt: $~9r~ta·t,y 

iG)ate ---~-.: __..__.---. 1 '--f ____ _ 
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STAli): OF $.OVTH 1'AKOTA 

COUNTY OF CHARLES l:IlX 

CORPORA TE ACKl~QWLE:DGMl::N'I· 

} 
): $,$ 
} 

Pub!tewithin a8d.for safoi·Counly. and State, personally appeared Gerald D. 11am ngton, wM ac\<nov.'ledged' 

hJrt1s.elf/her~13lf to b.e the Cha4'(11Bn • or Napa~Ptalte :Regiortal P<allroad Authority, a corperatiol'J, 

ci;nq t,hat n·1:1ts-he:a~·such:ofOcer, bei.i'<l.9 ?U\honzed sq,lo dt/ ; elf<;iq,:itep ·tme,faregoing lnslrum:enlfodtne pwpeses therein 

~bnt-ained, b.y signingJhe J1$!l1:~ of }he GOTP.9ta{i9r.l'by hip1:$¢lffher$.~lf)t~"~tii;;.h·;offf~l:li'. 

.v 
NOJ.ARY .J?lJ,BLle 

,~T/,\'ro.OF S,0.VTH 0AK01'A ). 
tSS 

,Q0UNll'v QF 1H.UGHE.S } 

bn this thi~a.y. of ~Q..t<,.U:JQ ( . 2(:)J.!f~pr;for~ ,rJ~~. , t}trg IC.! J\ A ? AU f<G L , .e, 'No~r:Y 
Public wtthin and f0r said' '.County and State. pi:ns0MJI/ i!ppe.ar~ D~r111 P', t3erg.e:iuls1, Se:<;cetaty; S;$tJ(h Qakot~ 
D~parttrtr:mt of Tra11st,lei1'?.tioit knQw:n to rne or ~a1isfocfori\t prove1J1\ .lo oo the pers011 de<:tibed 11:, the foregolr.f~ 

insb'urnent; and _.gci<no.Wledg~d thaf lie ~x.~cpted Jb~ $nt:r,J(r ird\l,i!, ¢ijpp'dty th~rein slated af.ld fun the purwose.s. therain 

c:;ontained. 

I fi wrtn~};~ \111:ie-reof I hereqnto-$el' my hand afld 0Jfrciat seal. 

'NC:ffJ,l;RY. PUBLIC 

My,CGrnmissk,nExpir.es: / 0- f'r .. /'1 

G 
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West !Jf Napg, J.unctlon to, R<1~nia 

Oommencmg, 2 rn1res west of lhtarsect10,, of ll1e No1lh Siou:i City LQ Mitcttsll line loc,1ted tn· the W1'4 0,f,thii} SW1/4 
of Seetlon 22. 1ownsh1p ~N N0rth, Range Sp W!a!sl -r tlll;' s"' P M., at~Q ~nown a1> Milepost 2.0. and add1tlonaUy 
kn<ilWrl as Rallroad En§lneer's St1rvey Sl.a\ion Number 26~50. anti !'IX!i?~dlng in -a ·Weste~ly dlreclion 1;t clistan~ of 
a,pproxtrnately 62.5 m1l~s 1n and thro.vgl1 ll1e CeunUas ofY-ankl.on, Bon Homme. and Cliarle.s M!x arid \erm,naling 
al tha westerly li~e ot the NW174 of lhe NE·t/4 of Setllon 17, Township 95 No,lh, ~ange 64. West <'>f the 511> F> M., 
CQ,i:lrle~ ry11)( OounlY, al~q·knc:wm as Mile~Qst 6<16, a-~d additlenall~· kn0wn- 4'S Railroad E.ng1neer's Survey, S.taUon 
1707+1,7. 

7 
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Aitlel'Jdmetit Num.ber 1 lo Agre¢rneint Num.ber,9t09.4b 

BAC1;<GROUND, 

1. "On June 21, 2014, the state of south Oakota. acting by and lhrov.gh Its Department of 
Transportation, referred to. ili this Aine.ridhient as the "State," and Napa-Platte Regronal Railroad 
Author.tty. . .referred: to in th.is Amendrnent a$ tb.¢; "AuttiQrll:Y, " entered ,Into a lease -agreement. which 
agceement, referr:ed to in this Amendment as the ~AGREEMENT, '' ~as signed, by a repre.sent'3tlve of 
eac11 party and assigned a~reemenl number 910$40 by the· s:r A TE. 

2. The State and 'the AutHority Wlsh, fo am~nd tlte AGR·ISEM~Nf tp exte1,:d th~ term of the 
ACB'REEMENT. 

THE BT ATE /\ND THE AUTHORITY:MUTUi\LL:Y ASRSE AS FOLLOWS; 

1. EHettiv.e. J.une 17~, 2'0t5, paragraph 1"9. oJ tn'1:i ,AGRE EM ENT, -entitled "Term.," is revi~i;id to ~ii.cl 
as f:eJlows; · 

1-'9: Tenn. Thi.$ Lease ·Ag,r.eement WIii c@nlinve in fun foro1;t and e.ffecl oeglnn-1ng June 21. 2014, 
and enctin~ Seplernber 20,. 2'0'.15, tnt.Tus,ve, ·u,!'lless termir,ated earlie-r PUrsuanf tq th~ te,:ms 
0f tliis Lease Agreement. Gpon te.(1nrriation 0f t};ifs Lease ·A~reemen~ the Rail Fa~llltles w II 
oe returned ·to tt\e St~te 'in the same geraeraJ condJtlon, 1-ess notmal wear and tear, as 
existed on toe effet:tl.ve,clale of: this .L:eas.~ -Agre:eme.-nt. 

2. 1Except as moclitJed b¥ this· Amend.m~nt1 ,a,11 ottrer Jerrns and cqndltioh.s: of t~e· oti~toa! ~GR.EBMEN'T' 
wlfl remain In full fortt8'an(l affeet, · · 

1hlB Amendment Is elridlng ~IP-Ci>n ·th·e:signateries n@t as fndlVidu-a1s. bwf s0lely lr;i their 00-J:)ac.:!tles -as 
officia l's of their res~.eGtlve ~r.ganlz.aij0ns and ackn0wleqges pr.oper aet!oh ·6f. the St~te and the 
.Authority. to enter Into. the sam.e. 

lts: CMalrp.ersen Its: Secretary. 

Date: Efhc-1'/tC i-(f[ f1,1t"j/l~ --
5,£,rA·J /.;~,.,1J/ii"' ' 

Date: -4/[-,A-

(CORPORATIE $SAL) 

DOT'L 1· J~( . - - ega . . 
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.. . " 

AUTHORITY ACKNOWLEDGMENT 
<"" I . 

STATE OF ,),11rtJt Af t ITA ) 
/' J • J 1, ~: s:s 

COUNTYOF l'IV#r.f.<1 ./f.fri J .. / 

On ll~ls· the j. f/U day of J;;,v( . 20 L(: befo(e m.e, _fu,1,kya' /ti l'j,~ J , a 
NJ!ltal'iY PUl:>llo wlthir:i and f<t>r ,said County and State. pers.enafly aJ)pe~red 0 r:Rlt/1 /1,14.•,;;Q·~..u , 
Ct,ai(person of the Napa~Plalte Regi.onal Railroad ALltlilorlty, known to me or s.alisfact(;lrlly Qrov.~n to M 
the person whli) Is descri\:>ed In fllle F0r-egolh.g lristrl:Jment, aod acknowledged· that he. ex~cuted the same in 
the ~apacity ttne~ein stated and for1the purp.oses there.In cc:mtaine_d • 

lri w.itriesswhereof 1· trereuntQ,set iriyt,and:anrl offi'clal sear. 

•• NO•T.ARY PUBUG 

,STAIT'~ AdKNOWLBQGfv)EN_T, 

$TATE OF SOUTH DAKOTA ) 
)~SS 

COUNTY: OFHWGHES. ) 

On this the~day otW.\A:~( . . 2e.fl before.me, ~D~!'C...SL .l)\~ , a 
Notary P1:1bllc Wlfliln and for said County aAd State, persanaUy appeared Qarin P. Bergquist, Seore.tary, 
Sou.th Dakota Department of Transportatlon, known to· me, or saUsf.aotonly: pi(:?\len , to·-be the persoA who Is 
described in the foregoing, lnstr.urnenl, and aeknowled~:J-ed .ta .me that .he :exe~uted .{he same Jn tne 
capaclty, therein stated an~ for the purpos~s lher(;'l1n c~mta.lned. 

111 Wltn:ess·whereef I hereunto· set my 'hand,and official seal. 

~Qi)k 
N:OTARY PUBLIC 

(NOTARY SEAL) 
My C.ommi,sslon Expires~ ;-;>Lu 1S 

Page2 of2 DOTLegal:M 
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AGREEMENT BETWEEN. 
NA?-A~PtATIEREGtONAL RAILROA.O AUT:HORlrY 

AND 
DA~OTASOU'l',HERN RAILWAY COMPANY 

SuDL8~£ 

91093& 

THIS SUBLEASE AGR:EEi!vlE'.NT '{Agreement) is· maGl.e lil,ir'l entered l,ilo by and belween tme Nap;,j to Plahe 
Reglenal Railroad Authority, referred to In this Agreement as "Au1horlt}':· and If.le Dakota Southern Railway 
Cornppr,y, referred' \Q In this Agreement-as "Qperat0r."Thls Agroomenl ls effecU:ve on June 21, 2014. 

BACKG'fKOUN D: 

1. The South Oake1a 0.epartrnunt of Transp-ortijtlon rs, owner of -the Rail Facrlltles mor,e flllly described In 
Ap)) Mix i. alfaet,ed ~o and m~rde a wart or lhfs A€Jrf!emenL 

z.. Opet-citor,,vantiftq:subtease fr.:c;irn t_ha Auiho_riJY tha ~all f~cliitle('i, 

AUTHOlR.lTY-ANG OPER;4\;T01R. M!LITlJALL 'tAGRgE'AS fOlL0WSi 

1, Facinty Description;_ AUtflotily wlII perm:I{ G5,per9to·r to use.- .the Rall :Facilffies ctescrfbed in Appendix 1 
.atra_r:it,~d .t0cthfs A@ceememt. 

It is 1.n:ide~~tq_o<i 't,lnc;J agr~ed t)!le Rall Facilities are laas·ea ln ~as is" c0ndition. Toa- S~ate will have no 
rest,,onsibllltv to r.n:ake ar1y lrnpr~~Ei1iJent flt©tjl,flcq\ion, ~ehabiiltatf0t1;, rnalntenanoe, er 0tner .eh@nge to the 
Rall .faolllU~s for tne purpose of ttils A9Je~rp~11f1 

2. ~epre;sen!~ti.o'ils and Warr1:1ntres., ~~Jthbr,lty. ~,. A1:Jth11>r'ity's Opemtor(s.) a·ece_pts the• ~an .fac1tltles, "AS •rs,, 
HcRJ: I'S" ~11d. ·wtTH AC~ FAU.t,.TS." By slg_ni11g this Agreement. Authority, or :Autherity'.s ,0,per-alor(~) 

aok.newled'ges that ~vthor,ity ~r Aqt~oritfs o~et~l'Gr(s1J has l~speotetl the Ra.II ·Facilltles, fncludbag all 
lmµr0vBman1~ er1d struotures !hereC;)n. A9tm_er,lf¥ :er Acriherltis Cperatcr(s) (uFlher aokr:i~Wledge lhal no 
represe.nt.;;tlons· have· been· made ~Y. the State -00noernJng the state or o©nditlon Gf l!.e Hail Facilities Qr 
age of t:hs ~lifl.f:ll"overnen1s-··tt,ereen'. 

3. 00erating. Ri§rlls. A11thevity p13rmHs .©f')er-aterto,us-e .any and all ef AUlM:ority-'~ rlgh,ts ar~d ll~er.ises in and.to 
'lh'e Rail Faclfflte·s as may be n~easars, f0.r the. purfllose <!lf p,ov1diJll~. r~ll frf:~i;Jht s~rwic::e. The rjt;f:lts srMted 
to Operat-er herein f-e late solely to, lhe µpovlslor;i;_ of rall service on .' the Rail Faiillt1es arid .Operator may· not 
use the Rall Paeltl'Hes for any other p1:.1rpose wlthoii.t (lie p1•ior Written al:lthor~atio.n Gf :the Authority and 
State i,f So.uth Cl.ako.la. 

This Agreemer,t -,s .. subjec~ t,0 the -prior £nonsent r:>f ltll~ South Dakota Sf@te Railrt>aa 'Board, or. lls designee. 
This Agreement is e~pressly made subject lo all of me ~efrtt$. Qondilion&, ~hd llmllallons oCSHt~ined In the 
Agreement, whJch ~eearna ·effective June 2·1'. 2,014, betwet3n Autl;'fGtltw @11d lj1e $oult\ :()akota Stats 
Rilllroaa Board, aoLinQ by and lhroU$1fi the So'uth Oal(ola Dep-art,nent o.1 Transportation (the "-S\a,te''). 

A1.1!horrty will have. ,~o obqgaiien:t1:1 perform ;;my n:iairtlert.:1(1ce en. u,e. F.la]I F'aclt(Mes o1ti.er t11an as .provided 
in r,ar.agraph 16 ,of this Agr.eemenl Ope11ator will be respor,,sible tor !he norrnal _and regular wor'k reqwlred 
to keep the Rall f.aoilflies in a 1:1ondrtior, necessary to enable safe opet'atib.ns as ·further pro11fded by 
par.agraph 6 of this Agr:eement. 

4. Admlr;ilslraiion 0f ~rill Faeihlles. N0tWilbs1:.H\cling a11y pr-oV\slo,, of l11is Agree[Flent,. er Lh@ t:r_greem.ent 
b:etween the Stale ef Soulh Dak~tai and Aufhodly, Aulhority wHI retalri sole r.espqnsibilily. for the 
manageme'nt of $tate-:owned Rail F;;ic,\11\.ies ar.10 e..qvlpm~nt not reqwire!;I: for rail freight i:ln.d/or pa:Ss.eng~r 
service; · 

5, Cotnm<!lo Cerrier Obiiqatimns. Operator will assvm& c1JJ cor:nrfi"oh earner obJigaHohs relat~~nb the oper:atl0r'.l 
·of Ille f{a/1 Factnlles for u~e lerm ~r lli\/s Agreeme:nt Up.on the effeoflve,ctgte: of this Agreement. 

6, Uab!llty 0f Operator. Operator wlll indemnify, hold harmless, and protectAuthprllY., i~s h:idivi~ual membet$, 
their representoUves, tl\elr offi~ers,, employees, ~uocessG>r,s,, a~d assigns, ifrom a'II stllts, aotions 1 er claJrns 
of any ct1aracter brought 0e0ause of any inJrnies 0r damage or deaths reoef\ted or sustained by any 
person, pers·ons, or preperty. includJng Slate or AUlhorit·Y 0wned pr0perty1 on acco.unt of any nagljgent 
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act,, omls-sion,. neglect or misconc!lwot 0f the 0.peF$ior, its< r,e"presentatives, .offrc~rs, employees ot ag:ents, 
Operator will maintain liability insufa.noe'.fn the c;JJ1'1o!Jhtset forth ]n paiflgrppn !? ¢flhis Agr~~rni::tnt 

7.. l©ws lei 'lllq Observed. OperaWr w.il1 ~eep fully lhfprnte.d of cill fe\tleiaal and sJat~ laws. all l.oaal laws, 
orcllnanoes and re.gulatlons. lnjunctiQns, and 011 final Qfd.ers and o:ecr~es cf bodif=!' qf ~lbu.n~ls Mvina any 
Jurisdiction .0.r authorlt.y, which in c1ny way ,affect lhe, perfo1m'ance ·of this A.gr~ernen~ ineh:i(llng wl_(hout 
llmltatier, any laws, ordinances, reg.wlatloms, ol'l!i'ers. or decrees, idenllfifad herein. Op~rator wilJ ar all tirnes 
observe and comply wll11 all suph t~ws, ordlnan~es, r,egt,ilali'oni:i. al'.1d all flnal ordors .~md dccreos,. a[ld wl!I 
protect, lilc,;i l.d harrnles.s BRcll 1rid.ernnify the StG1te, A1Jthor1ty ~nd Hs repf~~nt~fiv.es aga/n$l al'(Y, ,c1a·1in ,or 
HabTlltiy arislng .froin or based on th~ violatjot1· of ahy S\Jt;h l~w. :orctin~nce. reguta,tloh, injµnctlori. or final 
nrder-,or decree. 

8. 'C'Ompla!nt Reselutlon erocedure. In the ew-enfthe, S0utb Oskot~ State RaUfQt;1<:f £i\"$a(d or $01,Jth DaKot·61. 
Offi'<ze .. 0f Alr, ~ai'I, and 'transit reca-lves a written Gomplainl regardir.1~ th~ e~nduc.t of operations. on th'e 
·fa:ellltles. desl.;rfbed me.fetn, ·the i3oult1 'Da~ota, Slate ~ 'allr0:6ld tearc:1' (°IBoard) may c;1::mdi.;1tl ~ 11~arih'Q ·10. 
monsider the. ,all.egations- G@ntalned fn· Ute 0or:np1afi1t. Rea's~na~'le pr'l0r no.troe of suc:ti h~~rfn!ll' will q(l 
pr~vided fo: ~ll"iMt-eresled l~arlies, l'ns;;lUEJlr;:rg, ~Ut ii~:t. limLtM lb, t)l\.e ,parw. fill~~J:_t_he ¢0!11f?l~int, the fllro.g'?rn 
Mama_§)er (!jf lli~· S0u!M D.a'kata 1(i)ffi():e df l.-\1r-, ~all , ar,d· Tram,,t, P.:u\11lbrl~Y .. arf·~ O.per-atC:l.r, or any other 
railroad GC:ll'lctuotln·g 0:perC;1ti0ms o[lJ .t11e fao111ties pursuaml t0 this A~reeinefl(W1th th'e MtnorlW., Any t,e<}ring_ 
h~l<:l @tirsuant to trrfs provJs·ion wrn b.e informal in oalure ami;l 1nof.subjeot to; :the. r.el\11.Jirem~mts of SJ:)C:L 1 "-· 
21d, aml. acts amerye/atbry thereto. All intar,e:s.t(:)'rJ ll>arU!!!s Will ll>.e' allow.'b'?d t9 1presMt ·or.al a.nd wriil.t'~\l 
lnfa.r.:m.-allbn to tbe 'floar.d. ;After .c~n&fdertr:ig all it:iforrn!;).t:1011 ·pr~~nle.i:.I, ··tM.: eo~rd Will ·l~u~_ ,? , ·wti'11en 
deeist0'n, WhiGh ,Wi!J. b:e bil'lef/hg ron ·alJ ;p,artlas f6 ;tlis Agre.ernent ·as if 1h(;'@TpQf:i:!.(e(l ~S ·.i3 j:)rb,yJ.$IO_ri l'.JeJ.ejn.. 
The deeiskiA ·0f tr e .snardl wil l b.e finaLancknro J:)21tf¥, will be entttlecl ~o,;are,..r.i~h.t o! ap.p.eal trom [he. Boar.ells 
Cilectsi.cm. 

@. lrosuraric:;8\ Operal-0T wTII. main~Brri. ·a t~rrrnrners,ial ~e8e~al. fdmn of. 1.nsur.Mce !J'oYerlng ll'~~llf.t.Y In :e~n·ne.e\1on 
witl'l· an~ .ef 'its. ao!L~rtie.s or 0p~ratlil>iis· on Gr he~r toe Rail Paci l1ties, inQfl.ldirrg. ~!-It ~nQt'. llrpiteq J¢ P.~f?lig 
LleibilltY·, Personal Injury amt l?r@l,'.)etty; ~.sroag.e_, Fed1,3raJ. E:rnpfoye_rs -1 bla~il1\y.,Act Ltr,1Qllify ((or, .if WqrRer~ 
Cemi;i.ens:ation, a!Jlplles 1 Werk,e.rs1· C-o.ri,lp.enM :r©n~eoverag!;l •a_s r.equfrep1

,, 0r,a~ qp1l0nal, uitder ap~li0a11>.le 
·State-law; whic~ Insurance must <iil1lrilaiR-a S.freJ::ifie w.al,v.er -of ttTe i.tJs4r,a11c@; ·cotnQany's subr.ogation rights 
.a1:1ainsl the. Slate, '!Sill ,or Lading an€! F..G>-l'e:igr. 'R011in9 $lo<!:k U.ab/llly, af!d comr~t:;!1.,Jql L.r~l'iiUl,y, ''fJIIJ'} siqth 
liri'ill!S (cMsistent .wit-ti the ,e.i:n:is s.et f0r:fh baJqWi), ~edtatc.tibt~ an·d exclusici.ns ,as, State t:nay a'grt:f~ ·are 
si1tk,feie-t0ry, prgv.ld~~ how~)l,~r1 th,)!: 0) ~lJeh.Jlm1ts·wm 119t J:te l~~s .tt.lc;1r.r SS' million·1p.erocGLfrren.~e-~ and"'$1:ll 
rn'Hllor,i In the aggr:f.l:lgat~; and (iO p.pll9~ .tenns· wm ·not -ex.¢11,Jde or" 'jifti1tr o~.'yer21@~ wrrer.~ t:1tt1v(,ties ,©t 
.o.perat.10.ns. are o:n or n~ar rai lroa.i;l' tracks. Ttte Sta·tC'·and Autfrer.ftywlll 'he·,namecf a-s· an ~ddltion~l lh~Wed 
©A sl!l~h llab.111.ty il"S\Jfal')ee polley. MY. .¢~v&r1;'1~e. 'a'ffM:le'd to tl')e Sta'tllf an.¢ ~u t:t<,rit'9. 9:s ·au ad~itiPrr,ql 
ins.urred~ will, ap~lt a$ pr.frn~ry li!'l~J.ir..~.M~ rqf $;ta)~ 1:1n'd ,A;wth0rity,1 and Will npt ~ de·em.ed' tb be. el<o~s tb 
any rnsur.ano.e ls.sued in the nar,ne·of S~~fe and /li4t.h.Qffty. ~U.Qh lli=!b'l lity\fnswt~he'!il°'rytlJ$l pe PLlrelilased ·From 
ah insurane.~ company lloensed .tp· do bushe:ss in $ol.lth 8akot<il., c1nct p·os·~~>:;sirig a cur(,ent fj~stl.s 
lr,i~!.ltah.c~-Gulde Retiri.Q of A ~r'l~ Gfa~s',X,, ID'f. b.etter. 

Autherlty or .AulhQJi~y.(s) Op~rattfr will 'f.ur.r'lsjt to th~ '$~ta, :tJt\ Ac.cord q!?rtfJtca~e- of lnsura.nce sa})tfar;tory 
tQ !J;ie 'St.a~e; c::e'rllfy!ng the. ls:suanq(;l t© ·Au,throrlty c,r Aiii~h,orll¥(-$.~ Opesat!!)r .0f lh~i p0li~les df lnsµranoe 
pc:-9v.icJlr19 me,ty~:e~ of \Mutarice ah'd llm~s of lit:t~111ty presar1bed ab·ov.e·, ~ncl statlng the'8tai~, wifl b·e .igive111 
not less•,th.an tblrty (30) c.fa1s' wr'it~n r.r9t1c~.b.-Y. U.S. CerHfle9 rrrail (PG>~~!!J-e prepaid], pr1c•ir to 1:1ny material 
tti'ange, subs·tl.tatlon or cancell-atlpm pri9r tQ 11ormal ~xpJrafion d.a'le$, fhe· words "emJ~l;'vor to''· and ''but 
fallu~ to mall su¢11 m>llce will Impose nQ obllgatlon or lfabilj ty,of any. ~fn¢i up.on the ;comp~hy; Its ag~n-t:s or 
rep'r~e'mt@tlve~" m(Jst 1be r'~rnbveo. Oian.e.ell~tlon or ex~iratlon of rany suoh thsur~u,ce polities will not 
pr:t:!clwd.~ th/;! Staee from;recovery th~·re l{Rdar for any li'iit~il1ty atfal1tg ur.td¢fll'tl$ Agreen:Yent, 

Authc<,>rity qr ALIVibrity{s~ Operator will pro}Jid!=l U'ie · S~te. with evidence of_ \he liab1lity tnsurc;j~Ce ce;:t\:lra@_e, 
ri;;.quire.o Jsiy L,hJ!'l A~F.eern(s?r\l bef9t'e,,Op.eirator Cllperat!:ls a'l'bng th·§!' Rail Paq!l~tles ~ntl.l (?perator(s) ~ill ~uflpJY. 
{he .State with ,CO!l}fes of rts insl,lr~nce t),Ql[~i_e$ ~ild any amehdmen_ts, as- sO'OTi as they are i:!vailab1e an~ 
with eviGlence of cmntim~ed inslJraritc oovera9¢ ~h ,January ·1 Qf e.~cH year. Aµthor:lty or h.uthority(s) 
.Openalor's, t@IIUrn ro provlde such evldM,oe,. wltt;rin 7 ·d_oys of any rer;iue_st therli!.fore1 will en.titre tl,e ·State, 
to ~nn ,ec;Jlatety t.ermfnate ~Mis ·Asreement w.itlilot1l notice 1:1nP wtth9ul 0pporlunify to cure. sl)ch d'efaUlt. 
Author-Hy or AJ.ithorily(s) operator :~tknowl.~dges lhat LM •purchas:e t:,f 1nsura-nee -a~ ref.luired by lpis, 
Paragraph will 'n0r in ariy way limit tt:ie nao·imy of Authority or Authority(s} Opr~rat0r or any hfssea or .other 
OjDera10r to the Stale as sel fort)1 her~in .. 
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10 Personal Uabilflv of P.ubllo Offleials. In 1,,arl)'mQ ou~ any of u~e provisions of thl$ A:gr~ern~r\~ o·r In 
exereislng any p·0wer or. auttior.ily granted to Operat0r by or within (he scope of this Agreem~n~. tl1ere wlll 
b.~ no lia!Dility i.liJ).©n any member at Aulh.ority,. or Its auth!'.>. rize.ci repres.E)ntallves,. elJher ,p.etsonaJly Qr AS 
offrtmals of Auth·orily, it " b~lfl'l;J un<aerslood lhat in al l sucti mat'lers ;Ibey act solely as aQents and 
representalives of a political subdivision of the·State of SoothDaRota. 

t1. Atn@dmen~, No form ,or pmvision·,ofihts Agreernenl may ~e ,char-rged. waived·,. dlschar.~ed, or terrnlh?il!=ld', 
e:xcept t;iy- an Instrument in writing signecl by u~.e fi!arl;y, agaiost whli:iR 0/1.e ernfer:cel'l;l.e'nt of tho change, 
waiv:ar, d'isqJ,ar~~. or tam,in~tion is s0uight grQl(tided however; that wh~n an emer@ency s.1tuati0n arises, 
cltange·s In this A~reement may be made. orelly by oulborlzed representatrves !Df 00th ·partie·9 by mutu'al 
aJ1r~erner1t s1;1sJe.ot· to1 lh'\rrlediafe 00nffrmali<,in by1ete~r.am 0r other dellvereo wri,th1JJ . 

12·. Sta'te,,ancl Nam.a tl:il Piatte lns0ect1sn. "rhre Stata 0r Its, dLi~y autl\ic,rr\zed Te,pr,eseritatl>:re.s:,. ari:d Autho.r.lty; and 
~!)>Or:, ria·asonable noU'ee te A1,thorlly 0.r l'ls du!~ authorizecl repF.eSel'lta1ilv'es, 17es.~~ve lhle ·fi!;J'flt•eit all Jlrnes ,lG 

p.~rfc,m:n any ar:ie all fie·c~;,sary. lr,s~·eetl'cms· 0v.er and aoross .. ttle salru rat!' tr.amkag,e in etder to '1nspeet ttre 
sJ1.io R'atl Fadlitl~s for the p,u~J!)ti>s.e: of 11erifY,ln.1;J cmmpliaMe With ·tfile terms and (;0nditioms ef Jhls 
Agreerrien't E1nd theAgreement exe0uted prevtowsly b:etweelil·Aull:iedty ari.d the-Slate. 

Fu,{1'rer, It IS ~.rej'ld by t-hei Stat,; or lfs dt:.11¥ authorized repr.es-ehl'a{ives, and ,,Auth0rlty, and its ~wly 
c;1 utfi'.orized re@res·e,ryJatJve.s, re·~er~e ,th'e ri~M at -al l 'times, to perfa.rm .an,y -and a11 ·r;1.ecessary insrrecti@ns 
over ang Fitrqss, the S?ld ~ail ,tr~~l<.9~s rrl Gf.QEfr to tn$pe:cr~t the ·sa\ftl ~tii l · f~eiHtie.s f0r the purpelse, of 
v'e'f: ifylf!.fil c~mpliarice wltlJ the terms anilf .conditi011s 0f tl:iis A~rnernent. The 'Rall ,Facility traelrage 1wi11 ,be 
lr.rew~~t~ cl ~n·ualiy a~ ,.t11 e S,C/'l~-~xl!)erise, 0f'.f}:lilthm.rttw or t.ts d 'peratorts-) ancl Aw1horltf :~"e,es ·t0, abi<ile:·b¥ 
~·atl'J \nsRe:et1ons and to· exert, rea-son.a.tilEi eff.urts ,to .address.. any .. an'd ·.aH ·~.1;1carns. r.a1sed, in tf:le,se ~tious 
tail insr,ect19,1:Js. Authorll'y @@fees ·that ~vhatever, deMiende1; ,are. nat.ed tj.uring, e.att.i r,all ,,fns~.~Uem wUI b.e 
·oll?rre.~ted wftt1in1a rEiast!lna~le .an:,0u111t ef 6me; not to exceecl hirty days, cl~p-errdrm~ vr,ieo the seri.ciusr.ress 
·of Wte qefic.lenQy, 

1;3, R~sp0ns·ie.Hrty fo,r RehafiiifitaLiari .. 'T'h!i! 'Sta'tf.Land Auth'orit:y wlU)' 'h;,ive •no, r~p:on~if11:ilitY: fd( re.habili~atirrg Jhe 
· Rr:iil ·Fac1Hties·. · 

14, Additi0tis to 1F.Uilll 'Facltit!<ts . A\j)th·0rily llllllf@b,Yi wants L0·trae (')per.a\r.>.r ttre: ~ight to rnake sueiil Adt!lti<,>ns, to, tt,e 
Rail Pacffitles .as Operator m'8¥ reQJuire fo permit rail fre!ght:aJ:1dl.or pa®,eh,!]e'r' s:e.rviGe. at OP,!i!(atqr'~ s.c;ile: 
·e~J!).ense. Tl1e, ter,m "Add'lt.l0rr(s7" as-.us.ed t;ierein wUJ mean /;;@pft!'.11 i}npr,mvel'n:er;i{s·-#hlph ar~ in i:ldctitiC!lf'l lO 
'\he Rall Pac11H1es, 0-{:lefa 0r wili ewn at:'le hav~ frle r;lg,rl'b to ·r~r,;10,ve. ~111y, qr, .sai~ Additli,i'n maaa. Th9se 
,Asdltimns wt,ileh ,€aAnot li>e remove.Ci! wliho1,.11 ,caDsir1,9 th.e Rall F',;1olfitles to be I~~ ser.vJc;;'~at:iJe f.h;:i,n ,t,.efu~ 
safd1 Aa.dltfon was made, Will beaom,e: the J;>r~pert;y of the ,StcJ.te l3n.~ .i.• rart, ~f the Rall Pa.¢.tffti~. Hq~e.-ter •. 
Wti<:leM'll:l ~ir.c:,ttrtslar,ces "Y4l l any .ac;!~tJ&J'll}; or IJitlp(gvements placed ·ioJ.o tbe· 06tual tr~ck ~tru¢tu~~; ¢Wring 
{he term 0f this A~re.emeMt tlleJ tem~y"tq at 11,e t~ttninano,t 9.f ·(nj'.s le'a.$e -~ncl aflY :of s~ld aQt!ition'S or 
lmpreiements p1ace<1 ihto the ffack struofure wm r~tn$i('I und~r s11, r;'.irc·u1i\)i.t{lfiG1;is, trie pr~JJerty O:rthe StSte 
~f SOl!th O:aRota, 

tl3'. Mafr,ifenamce. Tf::le. State ~rii:~ Autnqt.itl will hii!we, ryo 1,101iga\f6il ,(P. ,pf,iirforrn ·any 111airitenari·c~ 9f tb'e ·Rail· 
·~a0illtf-es. Op,erl3tor wlll ·l!>e re.spohsil'.ll~ 'for lhe norm~I 'ein<J ri,gula.r w,o'tk re:iqufrec1:1to Mep lh~'. R.aH hflCil llTtie~, 
·1r.i t.tre. cond'ftl<lln· riecess@ry to er:iablie safe operstlons and wi ll include_. 6.uf not be lir.nlted to, tje, rail, culvert 
and brlag.e repall"S, tai:np!n,g aAd llliing, .. slljrfa~lng, llgl1ter1ilJg b.o.lts. orivi~ spi~. bn.Jsh cutting anGJ w~ed 
ool'ltrol and otherneaessary.repail':s and work 

1K Psi~nit.ent. Open,,t0r wUI. m,;ike ~~yrn,cin~$ ,l:)ased otv !,my ccir $t9ra:ge Lh;;it o:rlginal~'S or rerrninal~s ?it aoy' 
ftfolt,;t ~long· the Napa ./UhQ.lio.r, to Rav,irii%i raJI Una, a'$' des_crlbetl in Ap~eti(;l,i~ 1 ~ltaCh 'to th'1s Agreemeri.l. ap, 
roll'ows, 

:$i~ty41:ve ;per~ent (l}6%~ 0f~r;1y car ~ter-a:g:e: tee.s bJ!leo. Operator may qolle.¢.f ~l'.'ld. keep, 1:1ll switqhfog fees 
-charged for the FRall Fac:i!ltles:. · 

Revenues from storage w'ill be !dU12' , aft he tiri'lE! .of ex.pir!:ltion of ft,is 1A~r1:f6!.hient, unless th is· Agrf:l¢ment is 
·temiinated ,earlier, in whicl, Gase payrnsntwill b.e:<:lLJe ori tl,e dat'e-\his Ag'r,eemeht t~rrt\inates, 

17. Term. Thi'E; Agreerneht wi ll cnnlinue tn fu ll for.ca af\el effeG-l beginning June- 21, 2014.; and eridirig Junf) 20,;, 
201 $, inc,:luslve,. unless termln.ated earner ,p11rsu,m1 to the terms. of trnis· Agrcf;lement. Upon terrnln~tlon qJ 
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this Agreemen·t, the Rail f=aCcilities wlll be rett1rne<tl to the State in the same g~neral ooni::iition, res~ nonnal 
wear and tear, as existed on the el'fe.etlve date of this Agreement. · 

18. TermlmatiM by th,e State al the State:s Sole Dlscr.eHon, The Stat~ may terminate this Agreement al any 
time c1nd f0r any reason or n0 r.eason bY~lv1n!'.) thirty (30) days wtllteh nQlice of terrninatior'l by i;;ertlfied 
mall to Authority and Operator. 

19. Teaninatlon by A:wthorily or Operat0r tor Fault. Jf either Authonty or Operator substantially fail to perform 
its 0bli!;JE1!iens under this Agreemenl and c::ontinue In such default for a perjocl• of ten (10) days, the party 
not in default Will have the ~lghl at fts option. aftar•flrst gi~rng 'forty-five (40) .day5 wrllten netiGe thereof by 
c::ertlfied mail to the J!>art~ In default aocd lo the- State, a);)d not 'YIU1sts,nd[ng any. waiVer by the party giving 
hetice of eny,,pr-lor breach tht.'lreQf, to terminate this Agreernenl Aclivllies to be considered fault lnelwde, 
bw~ are nCilt limited to: fr.auc:t,, theft.0f stale property, non-pay,rnenl of teaire, rnlsappr.s,prlation .or Funds, and 
lapse of lnsuran'ee. S!,Jbs~andai:0 performance means failure .lo oause r.noverrrent @r loadee raUoars wllhln 
@O Gfay.s of loadins by il'ldustrr. Term1Aatlo111 of lrHs Agreement by Au1h(:)r-lty or Operator may be appeale,d 
t© tns. South Dakota State Railn:,atl Board, .but •or,ily ff the Slate elee::ts not to ex.etci:,e. fts fndependent rtg'ht 
t0 ·terminate tills A9reemeni: pursl:lant lo, Parl"l'~r.aph {8\ et>.@ve. If either party i;;i nol salisfied with the 
t3@ard's; de~islon en, the ia!J:Jpeal', an Eip_peal lo tiretitt Ceurl can be mode, but tt-lere ls no tlght te appeal 
tne State's deoisi@n t0 terminate:thls Agreement pursuant to Paragraph 1·8;. abt1>ve. 

20. Notlee. 6xcef;)t-as expressly prnvlded atheiwis.e, at/ F1olJoe'S or oilier communieations hereunder will be in 
wrlttn~ an.d WIii 'be deernea d~lly- @IVE!h, If ,clelfvered In person or by certified' or registered mail, return 
reeelpt re-quesle.crl,, Ti[st class post~ge :Prepaid, t0 the person S!)eclft~tl ,herie.lr'l ~s enllU.ed to teceiv.e s.uch 
ri10tlce, or lo thelr d'uly auth0rlz.ed representative unless noH~e of a change e'f a,ddress Is '!l]lven •purs'l,Jaq:l lo 
llite tenrns ·.of H1ls·provisl0n. 

F.0t' the: 0(':lerat0rr 

.cl:lairpers.on 
Net:>a-PI ~ .Regional Rallro.a.d A!,:.!Lh,qtlty 
29$4. 1 393'0 Ave, 
Wagr:ie1\ so 51-38.0 

Pnesident 
~ak'fl..ta. $.outhiarr.i Railway 0·0mpiilr\Y 
P.G B.~6,12 
Rlc,liftlbl'ld; .MQ p4'08~ 

21. Severablllt,y. Iii the event' any se.otion. parag·rapl~, sentenoo. cla\.Jse. or phrpse contalni:ia herein will be 
determlhecl, declar-ed or 1;1djudged Invalid, 'Illegal, un·c1;:msllt1,1tlPnpl ,or olherwrst1 unenfo.re:eable, s_uch 
defermfnatlon, declaration or ·adJudlcatioti wl!t in no mf}nnl;lr ::;1ffect 1f,ie. ql11~r ·seetlons, paragr~phs, 
S1:)J'ltences, cleti'ses or phrases of this ~taeirh~nl, w11fch· wfJI temaln lt'l ful l forc.e ~nd flffeot as If tne 
secUpn,. paragraph, aeRLe,nce, ct.a.use QT ,phr.aeie l;l$clai'ed .. determlnea or adJDdge.d, invalid. Illegal, 
unconsmut1onal. or other:wise unerrrorc~c:1ble was tiP.l orrginally,a part ltreteof. 

22 .. Entire Aqraement. This Agreement and the Appendix otta~hed hereto r.epresenl the entire agreement 
between tt1e parties, a11d all pr~vious communfQalif.ln$, understtindings pr agreement between the part:tes 
are b~reJ:iy ~progatei:J ,Eini;l' wittJdr:1iwr, $~.c~pt as.ptov1cled h¢teiri,, 

. . 

2:3. Rorce Mafeure, Tln'i$ Agre6irn~rtt ;3nd MY. sql:lteas~ 'is subJe·ot 1<? fort~ rnajeUt'<3-, and ls 1;:onti,r1ger'it; on 
acbrdernis. ads of: God, wea:tti.et i;:on<;Jttic:rn~. t9rtoo.1;i:s acts· oi Jh:Jn'J part.ios, re!iWCtipn~. 'lr:np!;>J;:ed by any 
government or guvenirnenlal ag~n<'l:y, or: :('.?ther ~v~:toits b:~yohd th~ qohtroi' of pattles. If the pe'dormaricE:l 
under this, 111greement or oper:abi11.ty of th.~ RaU faolllti$~ ls prevent gy at'ly ,catJS'e described ab>ove, the 
Stale Is under no obliga~lon to rEistor~ the aper-ability pf 'lhe Rall Fi:icllit1es tp ene.bte resumpti9rt of 
p.erforml:ince under this agr~emeiit o.r any subs~que.nt sublease ~gre~rnent If resto(ation is not rnac;le, 
th·en this a@reement will b.e voJ<:J'waitt;i0c1,Jt p~n~ltylo eitner pc1rty. 

S.!GNATURE$ P:QLJ.,;OW' 
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IN WITNESS WI-IERE.OF, the parties hereto have caused this Agroenient lo be executec;J and attested to by u,etr 
duly authorized omoer$. 

Da\<ole Southam Flallwo~fll' 

ay:Oum r.y . r~ 
Its~ C \=D -

Ne,Al;J-Platte Ref!IOnal Ranroact AuthorJty 

By: .&rA~ ·dr,f-~,r~ -. ~ 

O~t~: __ J1_i'l_v_2i __ 2_0_H ________ _ oate: __ J_u_1v_1o;_,_2_-0_1_i1 __ ~------

A:CKNOW.1:.:EOGME~:rS FOLLOW 

s 
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' . . 

STATE QF SOU1H DAKOTA 

COUl'<ffY OF C'1AR~E'$ 1'11 X. 

CORP~.RA'fE~Of$N,QWLElil>GM~ 

) 
l: ss 
) 

On tf.il§ tti¢, -12_ ,~ay mt Ju I>! , :2Q 14\ be.f0re ~. __ i::_,e_n ,_re_+_h _w_. _c_o-tt~f>~n _____ , i;'I ~otary 

.PublTchvithin ·.:i'nq •for ~afcl Co1,.1nty ari~ $t~t$, pers9(.l'c;l1Jy $'r,>P,ei;]red 

h"ifn~$1f/.hers¢[fte, t;11,Uhe Chfl r,rman , :of,N"?pa,4~tattE!i R,e.91onal ga.'ilroa'd f\UtMority, a·cb~p~ratioh, 

ii3rirj 'tha:t nel-sh,e asi iucn offk;eJ-, tJ.aing auJA_bri"2e\'.l :s:d to do:,ce~ecwted th~ tqreig:obg instrum~nt·fr,\r ·th~ ,~qr;pg;se,:$ t\ierein: 

cbtJtc;1fried , !§Y,.~ign·im9 ,tfle nei:nif pf ttYe -c:orp·0rali.0fl,tlY,lilr;ffs~Jf/her,ssi,K;;i~;~;tJch offt:c~r. 

PL[pllcWlUiJi:i ;ai;tplf.Qr ~ak! Cq4n . Blid ~ta e1 we.r.~qnall~ epp·ffi:!rea Y ,, 

l'lJrnsel!f/h~rs~lffo b'Eii:ttre' C,, f Q , of· D,i1l<0t;;1 Seli.it!i rn R:a1 ·ay; Company, a- corporatib>I'\: 

,<;Hid if\at h.e/.~he <;is ·svd\.o:ffic~r. blflk1g at:1tl)oflz-ed::~0 te· d9.~ ~K(·{<M~~ 0th~ ft,rre§!"llrtg ltr1;;trur¥1emf f0r :the, pur:poses .thet'Elirt 

e0r,i tafne~; DY,'i>t@flit'9 .lh~ M<lfiie of.the corpgtiiltiO:h by' hfms:~lf/h:erlsel'f i:!S. such li>ffitter: 

l\,JOTAR UBU 

(NOTARY,SEAI.) M1. C0mmiss10n E·:<l:)lres-: / ; t3--d O· Jg 

I' 
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APPEMD1X 1 

West of Napa Junctiordo ~a'!Alnfa: 

G0rnmenclrig 2 m.Uea we-st of ln!ersei.:llon of lhe Nortt1 Sioux City l0 Milchell lfna localed in the W1/2 of the SW1/4 
of S'8ctl0n 22, T0wnsh1p 94 North, Range 56 West o·f lhe s!f P.M,, also known as Mll~p0st 2.0, ·and addltlonally 
known as Railroa~ Er,g1neer's Survey Station Nwmber 26-t>SQ, ancl extending In cl Westerly dlrectlon o dislance of 
approxlmat-sly 52.5 miles In and ·th~clugh the Counties of Ypnkton, Bori H1:1mrne1 and Charles Mix and termlnating 
at the westerly line ef the NW1/4 or th~ NE1/4 of Section 17.. T'ownshlp Q6 North. Range 64 West l!>f the s"' P.M., 
:Char:les Mtx County,, also kn0wrr as Mlleposf S4.6, and aqclfllonaHY known as ·Railroad Engineer's Sur.ve,y Slii!tlan 
1mi1+17. 

7 
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.. 

Bl\CKG.f{li):UN D; 

An,er:idmerit1 N~m.oer 1 ib Suble~se Agreement between 
Na(la0 Pl~ttftlR,;egJonat ,J~ai'lrlilad A~ thorlt,y 
and DaJ<.ot;3 $9uthern R'aHway iQornpar,y 

1, O:n JLlt\~ :21, JQj4, N.ap1;1°Pli:ittei Regio:hal Ra'ilroa~ Authority, referred to, fn tlii~ ,Amendment as tile 
"Al.itl:'lority," and. Da.kG>fa So!.itM~n Railway Comp·anY, referrl3d to in this Amendment as the 
··op.erator," ~nt~red l,ntbia subl<':ase c1g~eemet\t, -wnk;l1 ·agreemerit t~fetred ·to In this.Am~mdm.enl as 
the · AGREEMENT," was. sig(la.d 'by, a.represeJ'ltatl:ve ·ofe~ch p~rty. 

t. Th~ .Autho?~y .qf.1d the Op~rator wl$h' te! am~:r:1d ft:i'~ -AGREl=lrH:::NT to. axtenq ttfe: term· tif the 
~GR.E;~MENT .. 

THE AUTHtJRlrr¥ AN:D THE OPE~ATO'R; MUT.UAL.LY A:GREE AS FOLLOWS'.;· 

1,, EffeetlV.e Jl'iner 11.',.- i't:iiJi., paragr,a.pfr rt::t of ih:e: AGR,f::-li'NH:N'1I, erifitled ''re'ft'n ;" is .re.vlse!il lp real'.! ,as 
follows: 

17. TEffm, JM!.~ Agreemen't w!1r e(!)nWifll~ in, f\JII force and effeet beQ'lnlilln~ June :21, 2·014 • . ahd 
emql~g. S'ep.len,ber '20., 201 § ·, ,Inclusive, unle:ss terminated earlier pursuanHo ti.ie terms ol 
tbls Agreement Upon t:e rr;r;l'in·affon, of 1his Agr.eement, th-e ,Rall Fadlities will Iii.~-returned t<::i. 
the 5t~te In. the s.ame ge'neral t:1omdltio11,, less n.Grmal We8r -and ,tear, as existed en 1he 
effi=fotive·~d.ate Ci$f·lh 1~ AS;ree:rn~n~, 

2. Bxtep.t as· .rnddtf[e'd'by tnis· A:rhen~ttrefti,. ~(I oth\:.\r -terms, arrd 'CQhdltiillns ·of<the 1orr,g:lnal AG.RE:B.MENT 
Wil l r~rnafn jli'! fu.11' force ~(ld,eff~t 

Tb l's ~)'l'f.efl,dJ'l'l'.e'rft: is .1b'i~~,iny ·Wpon:{he st,tm€lt.or,les not cis lne.!Viduals, buLsolsly In their capao'ftfes as' 
ortici~ls 1df tb·eJr tC:!Specti'ye .o·,;g,e1.11lz1:1tipn$ c!llil:c! atkn'6wledges prep·er <i'ettoo .,ef· 1,he AU,thorit,y and ·the 
~peri;ltqrto l?f1t$r"into.thl:'l, s?me. · 

my; _,.¢J'I:1f:.~ZU~J.JhL __ _ 

N~fne: & Rd/(; -a t(,r/44(1vt!) 

fts: ena:1r;per'so'l1 

·oate: £' ?/cc 1n/f Od;7; /./! i71~s _, 
s;.d//[d tb/ ;lij/s .. - 7 

~O~RPQ~:a.T~ :SE/(lJ. :(GORPOR.ATE $~AL). 

t" f"-l;L 
G.ori$¢tM lQ ~liter iJ:ito~t,ts $up1e~_$e,.Agreerneql glv.efJ ·this: \ I ' :..:i l<i~Y ef ut\ ... (lL 

!?age 1 of 2 

:st.;i~e ofSootb Dak©ta 
Depc:1rtrnent o ·,a · p · 

- . . 

B,y; _LJ~J~~~~C..~--,-­

Hs: Secretary 

D01l LO!llil! ~ 



Attachment 2

.. .. ,• . 

AUTHORITY ACKNOWLEDGMENT 

STATE OF ~ml ./Jf..rJz'i§ ) 
/J-.>/.(J ,< _J/ • ·); SS 

COUNTY Of <. 110.« r.U Y(l[IY. } 

-, :?/J -r.- - c;; ~ Or, this the ~ day of v t"'.1.4: . . 2Dl.i., before me. .,,._,,,. _ , "' r,;, a 
Norary' Public within and for said Ceunty and State-, per.sonal!y appeared ~'.}Jj4 %; .. .(,~,4:A,.,.,1, 
Ct'lalrp·ers.eh of the Napa-Platte Regional Railreac;J -Authority, kn0wn to me or satisfaotorlly proven to be 
the person who, is dest:ribed In tJie f0(1:!gelng lnst'rume1:1t. arid acknowledged Uiat he executed the same In 
the .qapaci~ therein stated ar;id for the purposes th~reir:i contaililed. 

I,/ / 
# B .~;fi/JI;> 

NQTARY PWBUC 

MY Comriii.ssion ~pJres: ~ / - #11--

filA'rE ·ACKNQWL ED.GMBNT 

ST,4ffE•0.P"SOUTH J)A:KOTA ) 
): ss 

:COUl':f.J'Y OP H.U.GIHE'S' ) 

On this the Ir/ lb day of (lu.g , ,roj§, before me,~ , a 
Notary Public wlthrn~nd_for said Co.unty and.St~te·, perso!'lally appe,ar..etiC :.:.=~. 

Senm} ~ {.fltle)·, of Dako,ta SotJ:lnern Railway Co.mpany;. known ,to me or sah$f.ac.~pr:Hy, 
prove11 to bathe rson who ls. described In tne fd're'/foing· lnstrumerrt-i and acknowledged (6 rne tf:l:a~ he 
executed, the same fr\ the ca:pacitythereinsta(etf ari<:,l f0t tt\e1 purposes therein tontained. 

lh wiltiesswhemoH fuereunro set"1l{ hamtam! offiolat s~ ~ 

(NOT ARY S~AL), 

F'age 2 of2 

NOTARY PUBLIC 

My Commissk>n Expires~ \Y 2.Df.S 
' 

DOTlegal:M 
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' 
AGREEMENT BETWEEN 

THE STATE OF SOUTH DAKOTA 
AND 

DAKOTA SOUTHERN RAILWAY COMPANY 

THIS AGREEMENT (lease Agreement) is made and entered into by and between the S0utl1 Dakota State 
Railroad Board, acting by and through the South Dakota Department of Transportation. Office of Air. Rail. and 
Transit. referred to in this Lease Agreement as the "State." and Dakota Southern Railway Company, referred to in 
this Lease Agreement as ·-oakota Southern: This Lease Agreement is effective on September 21, 2015. 

BACKGROUND: 

1. The State 1s owner of the Rail Facilities more fully described in Appendix 1 attached to and made a part of this 
Lease Agreement. 

2. Dakota Southern wants to lease from the State the Rail Facilities. 

DAKOTA SOUTHERN AND THE STATE MUTUALLY AGREE AS FOLLOWS: 

1. Facility Description The State will permit Dakota Southern to use the Rail F acillties described in Appendix 
1 attached to this Lease Agreement. 

It 1s understood and agreed the Rail Facilities are leased in · as is" condition. The State will have no 
responsibilit,y to make any improvement. modification, rehabilitation, maintenance, or other change to the 
Rail Facilities for the purpose of this Lease Agreement 

2 Representations and Warranties Dakota Southern accepts the Rail Facilities. "AS IS, WHERE IS" and 
"WITH ALL FAUL TS·· By signing this Lease Agreement, Dakota Southern acknowledges that Dakota 
Southern has inspected the Rail Facilities. including all improvements and structures thereon. Dakota 
Southern further acknowledge that no representations have been made by the State concerning the state 
or condition of the Rail Facilities or age of the improvements thereon. 

3. Operating Rights. The State pen,1its Dakota Southern to use any and all of the State's rights and licenses 
in the Rall Facilities as may be necessary for the purpose of providing rail freight service In the event 
individual or organizational motorcar clubs will be allowed to utilize the trackage under lease in this Lease 
Agreement or sublease. as the case may be. then, and in that event, it will be the responsibility of the 
Dakota Southern to obtain a certificate of insurance showing the State of South Dakota, and Dakota 
Southern. as additional insured, prior to any motorcar event; and. further. the Dakota Southern will obtain 
from the individual recreational motorcar enthusiastic or organization, as the case may be, an 
indemnification and hold harmless agreement to be executed by the person or entity ,n charge of the 
motorcar event, with copies of said indemnification and hold harmless agreement to be provided to the 
State of South Dakota prior to any motorcar travel on the trackage leased herein. The rights granted 
Dakota Southern in this Lease Agreement relate solely to the provision of rail service on the Rail Facilities 
and Dakota Southern may not use the Rail Facilities for any olher purpose witholit the prior written 
authorization of the Slate 

4 Prov,s,on or Ooeraticns If Dakota Southern, in order to provide rail freight service. contracts with an 
operator to provide rail freight service over Rail Facilities, no such contract will be entered into without the 
prior consent of the State. Any sublease between Dakota Southern and an operator to provide rail service 
over Rail Facilities will expressly made subject to all of the terms, conditions, and limitations contained in 
this Lease Agreement 

5. Adm1nistra ,on or Rad Fac11it1es Notw1thstand1ng any provision of this Lease Agreement, the State will 
retain sole responsibility for the management of State-owned Rail Facilities and equipment not required 
for rail freight service 

6 Common Larner Obl19atlor,s Dakota Southern will assume all common carrier obligations related to the 
operation of the Rail Facilities for the term of lhis Lease Agreement upon the effective date of this Lease 
Agreement 
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7 Uab1hty Dakota Southern will indemnify. l1old harmless. and protect the State. its subdivisions and 
representatives, their officers, employees, successors, and assigns. from all suits. actions, or claims of 
any character brought because of any injuries or damage received or sustained by any person, persons. 
or property. including State-owned property, on account of any negligent act, omission, neglect or 
misconduct of Dakota Southern, its representatives, officers. employees. or agents. 

8. Laws to be Observer1 Dakota Southern will keep fully informed of all federal and state laws, all local laws. 
ordinances. and regulations. injunctions and all final orders and decrees of bodies of tribunals having any 
jurisdiction or authority, which in any way affect the perfom1ance of this Lease Agreement, including 
without limitation any laws, ordinances, regulations, orders, or decrees. identified in this Lease 
Agreement Dakota Southern will at all times observe and comply with all such laws, ordinances, 
regulations. and all final orders and decrees, and will protect. hold harmless and indemnify the State and 
its representatives against any claim or liability arising from or based on the violation of any such law, 
ordinance, regulation. injunction, or final order or decree. 

9. Complaint Resoiullon Procedure In the event the South Dakota State Railroad Board or South Dakota 
Department of Transportation. Office of Air. Rail, and Transit receives a written complaint regarding the 
conduct of operations on the facilities described in this Lease Agreement. the South Dakota State 
Railroad Board (Board) may conduct a hearing to consider the allegations contained in the complaint. 
Reasonable prior notice of such hearing will be provided to all interested parties, including, but not limited 
to. the party filing the complaint. the program manager of the South Dakota Department of Transportation. 
Office of Air, Rail, and Transit. and Dakota Southern Any hearing held pursuant to this provision will be 
informal in nature and not subject to the requirements of SDCL 1-26, and acts amendatory thereto. All 
interested parties will be allowed to present oral and written iniormation to the Board After considering all 
information presented. the Board will issue a written decision, which will be binding on all parties to this 
Lease Agreement as if incorporated as a provision herein. Tt,e decision of the Board will be final and no 
party will be entitled to any right of appeal from the Board's decision 

10. Insurance. Dakota Southern will maintain a Commercial General form of insurance covering liability in 
connection with any of its activities or operations on or near the Rail Facilities. including but not limited to 
Public Liability. Personal Injury, and Property Damage, Federal Employers' Liability Act Liability (or, if 
Workers' Compensation applies. Workers' Compensation coverage as required. or as optional, under 
appll c£1ble State law; which insurance must contain a specific waiver of the Insurance company's 
subrogation nghts against the State, Bill of Lading and Foreign Roll ng Stock LlabiliLy and Contractual 
Liability. with such limits (consistent with the terms set forth below), deductibles and exclusions as the 
State may agree are satisfactory, provided however. that: (i) such limits will not be less than SS million per 
occurrence: and S1 O million in the aggregate: and {ii) policy terms will not exclude or limit coverage where 
activities or operations are on or near railroad tracks The State will be named as an additional insured on 
such liability insurance policy. Any coverage afforded to the State as an additional insured. will apply as 
primary insurance of the State. and will not be deemed to be excess to any insurance issued in the name 
of the State. Such liability insurance must be purchased from an insurance company licensed to do 
business in South Dakota. and possessing a current Best's Insurance Guide Rating of A and Class X, or 
better. 

Dakota Southern will furnish to the State. an Accord Certificate of Insurance satisfactory to the State. 
certifying the issuance to Dakota Southern of the policies of insurance providing the types of insurance 
and limits of liability prescribed above. and stating that the State. will be given not less than thirty (30) 
days' written notice by U.S Certified mail (postage prepaid). prior to any material change, substitution or 
cancellation prior to normal expiration dates. The words ·endeavor to" and "but failure to mail such notice 
will impose no obligation or liability of any kind upon the company. its agents or representatives" must be 
removed. Cancellation or expiration of any such insurance policies will not preclude the State from 
recovery there Linder for any liability arising under this Lease Agreement 

Dakota Southern will provide the State with evidence of the liability insurance coverage required by this 
Lease Agreement before Dakota Southern operates along the Rail Facilities and Dakota Southern will 
supply State with copies of its insurance policies and any amendments, as soon as they are available, 
and with evidence of continued insurance coverage on January 1 of each year. Dakota Southern·s failure 
to provide such evidence. witl11n 7 days of any request therefore, will entitle the State, to immediately 
terminate this Lease Agreement without notice and without opportunity to cure such default. Dakota 
Southern acknowledges that the purchase of insurance as required by this Paragraph will not in any way 

") 
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limit the liability of Dakota Southern or any lessee or other operator to the State as set forth In this Lease 
Agreement 

11 Personal L1ab1hty e>I Public Offict Is In carrying out any of the provisions of this Lease Agreement. or in 
exercising any power or aL1thority granted to Dakota Southern by or within the scope of this Lease 
Agreement there will be no liability upon any member of the State, or its authorized representatives, 
either personally or as officials of the State. it being understood that in all such matters they act solely as 
agents and representatives of a political subdivision of the State of South Dakota. 

12. Ass1qnment Dakota Southern will not assign its rights or delegate its duties under this Lease Agreement 
or any part of this Lease Agreement. without tl1e State's prior written consent An approved assignment. 
including assignments occurring by operator contracts. will not relieve Dakota Southern of Dakota 
Southern·s primary responsibility to the State. 

13 Amendment No term or provision of this Lease Agreement may be changed, waived, discharged, or 
terminated. except by an instrument in writing signed by the party against which the enforcement of the 
change, waiver. discharge or tenrnnation is soL1ght: provided howevl:!r that when an emergency situation 
arises, changes in this contract may be made orally by authorized representatives of both parties by 
mutual agreement subject to immediate confirmation by telegram or other delivered writing 

14. Slate and Napa to Plalle lnspecuor, The State or its duly authorized representative. upon reasonable 
notice to Dakota Southern, reserve the right at all times to perform any and all necessary inspections over 
and across the said rail trackage in order to inspect the said Rail Facilities for the purpose of verifying 
compliance with the terms and conditions of this L~ase Agreement. 

Further, it is agreed by the State. or its duly authorized representatives. and Dakota Southern, and its 
duly authorized representatives. reserve the right at all times to perform any and all necessary 
inspections over and across the said rail trackage in order to inspect the said Rail Facilities for the 
purpose of verifying compliance with the terms and conditions of this Lease Agreement. The Rail Facility 
trackage will be inspected annually at the sole expense of Dakota Southern and Dakota Southern agrees 
to abide by said inspections and to exert reasonable efforts to address any and all concerns raised in 
these various rail inspections. Dakota Southern agrees that whatever deficiencies are noted during each 
rail inspection will be corrected within a reasonable amount of time. not to exceed thirty days, depending 
upon the seriousness of the deficiency 

15. Resoons1b1llty for Rehab11itallon The State will have no responsibility for rehabilitating the Rail Facilities. 

16 Additions to Rail Facllll•es The State grants to Dakota Southern the right to make such Additions to the 
Rail Facilities as Dakota Southern may require to permit rail freight service, at Dakota Southem's sole 
expense. The term ''Addition(s)" as used in this Lease Agreement will mean capital improvements which 
are in addition to the Rail Facilities. Dakota Southern will own and have the right to remove any of said 
Addition made. Those Additio11s which cannot be removed without causing the Rail Facilities to be less 
serviceable than before said Addition was made. will become the property of the State and a part of the 
Rail Facilities. However. under no circumstances will any additions or improvements placed into the 
actual track structure during the term of this Lease Agreement be removed at the termination of this lease 
and any of said additions or improvements placed into the track structure will remain under all 
circumstances the property of the State of South Dakota. 

17. Maintenance. Tile State will have no obligation to perform any maintenance of the Rail Facilities. Dakota 
Southern will be responsible for the normal and regular work required to keep the Rail Facilities in the 
condition necessary to enable safe operations and will include, but not be limited to. tie, rail, culvert and 
bridge repairs, tamping and lining surfacing. tightening bolts, driving spikes, brush cutting and weed 
control, and other necessary repairs and work 

18 Payment Dakota Southern will make payments to the State based 011 any car storage that originates or 
terminates at any point along the Napa Junction to Ravinia rail line. as described in Appendix 1 attach to 
t11is Lease Agreement, as follows 

Fifty percent (50%) of any car storage fees billed 

Dakota Southern may collect and keep all switching fees charged for the Rail Facilities. 

3 
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Revenues from storage will be due al the time of expiration of this Lease Agreement, unless this 
Agreement is terminated earlier, in which case payment will be due on the date this Agreement 
terminates. 

19 Term. This Lease Agreement will continue in full force and effect beginning September 21, 2015. and 
ending November 19. 2015. inclusive. unless terminated earlier pursuant to the terms of this Lease 
Agreement. Upon termination of this Lease Agreement, the Rail Facilities will be returned to the State in 
the same general condition. less normal wear and tear, as existed on the effective date of this Lease 
Agreement. 

20. Tarn,lnahon by the State at U,e States Sole Discretion The State may terminate this Lease Agreement 
for any reason or no reason by giving thirty (30) days' written notice of termination by certified mail to 
Dakota Southern. 

21. Term111al1on by the Dakota Southern For Fault If the State substantially falls to perform its obligations 
under this Lease Agreement, and continues in such default for a period of ten (10) days. Dakota Southern 
will have the nght at its option. after first giving forty-five (45) days written notice thereof by certified mail 
to the State, and notwithstanding any waiver by Dakota Southern giving notice of any prior breach 
thereof. to terminate this Lease Agreement. 

22. Notice Except as expressly provided otherwise. all notices or other communications hereunder will be in 
writing and will be deemed duly given. if delivered in person or by certified or registered mail. return 
receipt requested, first class postage prepaid, to the person specified herein as entitled to receive such 
notice. or to their duly authorized representative unless notice of a change of address is given pursuant to 
the terms of this provision 

For the State 

For Dakota Southern: 

Program Manager 
Office of Air, Rail, and Transit 
SD Department of Transportation 
700 Broadway Avenue East 
Pierre. SD 57501-2586 

President 
Dakota Southern Railway Company 
PO Box 612 
Richmond. Missouri 64085 

23. Severab1l1ty In the event any sectton. paragraph, sentence. clause or phrase contained herein will be 
determined declared or adjudged invalid. illegal, unconstitutional. or otherwise unenforceable. such 
determination. declaration. or adjudication will in no manner affect the other sections. paragraphs, 
sentences. clauses. or phrases of this Lease Agreement. which will remain in full force and effect as if the 
section. paragrapll, sentence, clause, or phrase declared. determined or adjudged, invalid, illegal. 
unconstitutional, or otherwise unenforceable was not originally a part thereof 

24. Entire Agreemen! This Lease Agreement and the Appendix attached hereto represent the entire 
agreement between the parties. and all previous commlinications, understandings, or agreement 
between the parties are hereby abrogated and withdrawn except as provided herein. 

25. Force Ma1eure Tl1is Lease Agreement and any sublease is subject to force rnajeure. and is contingent on 
accidents, acts of God. weather conditions. tortuous acts of third parties, restrictions imposed by any 
government or governmental agency. or other events beyond the control of parties. If the performance 
under this Lease Agreement or operability of the Rail Facilities 1s prevent by any cause described above. 
the State is under no obligation to restore the operability of the Rail Fac1l1ties to enable resumption of 
performance under this Lease Agreement or any subsequent sublease agreement. If restoration is not 
made. tt1en this Lease Agreement will be void without penalty to either party. 
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IN WITNESS WHEREOF, the parties hereto have caused this Lease Agreement to be executed and attested to 
by their duly authorized officers on the date and year first above written. 

Dakota $euthem Railway Company 

By C ,,. t. • /" f ( / I. 

Its: ____:...( --4-(_.._(_·_) _ _,.! _______ _ 
C I 

.r. /' -
Date: __ 'L..L_·_._.'--'J_·--'--/~.J- _____ _ 

(Corporate Seal) 

State of S~th Dakola 1 

Departmeni:of Tra~u1iahon 

By: r ( / I j v§bu f 

Its: Secretary ~ 
Y"'­, ,, , /,./ 

Date: ,, 0 1 s .I, 

r 

I 
'-
ney General 

ACl<NOWLEDGMENTS ·FOLLOW 

5 
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J h c) _\ ut -l c' 
STATE OF _smrr-H--o;o;KOTA 

COUNTY OF j I l_/f l t ( 

CORPORATE ACKNOWLEDGMENT 

ss 

'\ "-,I-. ( ., : ' ) i',' l \ 
On this the~ day of : , .., \, -·.... .-e , 20 r.;. before me, \ ,,;; . ...; v '-- CX'\,cw \ , a Notary 

Public within and for said County and State, personally appeared I\ 'i. ::.. tu ~..,, ? ::-, s who acknowledged 
\ 

himself/herself to be the , of Dakota Southern Railway Company, a corporation, 

and that he/she as such officer. being authorized so to do, executed the foregoing Instrument for the purposes therein 

contained, by signing the name of the corporation by himself/herself as such officer. 

In witness whereof I hereunto set my hand and official seal 

\l!CKI O'CONNELL 
Nota1y Public - No1ary Seal 

swe or Missouri 
Commissioned for Jackson County 

My Commission bpir~ November 24~ 2018 
Gon111,10,~0n n1.mtli!! 14631609 

(NOTARY SEAL) 

NOTARY PUBLIC 

My Commission Expires: \'\..!s,._ ,,. ,,:-: \:ir · ,· dJ I ".'!c~"r~ 
J 

STATE ACKNOWLEDGMENT 

STATE OF SOUTH DAKOTA ) 
): ss 

COUNTY OF HUGHES ) 

On this the ~day of 0~ \c. · v ( 201.'.i., before me, \ t , • 1 , \ , a Notary 

Public within and for said County and State, personally appeared Darin P. Bergquist Secretary, South Dakota 

Department of Transportation, known to me or satisfactorily proven to be the person described in the foregoing 

instrument, and acknowledged that he executed the same in the capacity therein stated and for the purposes therein 

contained. 

In witness whereof I hereunto set my hand and official seal. 

6 

NOTARY PUBLIC 

My Commission Expires: 
W;inda Amundson 

1y em11111issiou expires 
June 7, 2016 
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APPENDIX 1 

West of Napa Junction to R.avinia 

Commencing 2 miles west of i11tersect1on of the North Sioux C1ly to M)tchell line located ir:i the W112 of the SW1 (4 
of Section 22, Township 94 Nortt,. Range 56 West of Ille 5' PM .. also known as Mifepo5t2.'0, and additlonally 
knowt, as Railroad Engineer's Survey Scat,on Number 26+50, and extending In a Westerly direction a distance of 
approximately 52 5 miles in and through the Counties of Yankton Bon Homme. and Charles Mix and terminating 
at the westerly line of the NWl/4 of the NE1/4 of Section 17 Town$hlp 96 North Range 64 West of the 5"' P.M. 
Charles Mix County, also known as Milepost 54 5, and add1l1onally known as Railroad Engineer"s Survey Station 
1707+17. 
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AGREEMENT BETWEEN 
THESTATEOFSOUTHOAKOTA 

AND 
DAKOTA SOUTHERN RAILWAY COMPANY 

91100'1 

THIS AGREEMENT (Lease Agreement) 1s made and entered into by and between the South Dakota State 
Railroad Board acting by and through the South Dakota Department of 1 rar1sportat1on. Office of Air, Rail, and 
Transit. referred to 1n this Lease Agreement as the 'Sti'lle · antf Dakota Soulhem Rallway Company. referred to m 
this Lease Agreement as "Dakota Southern · This Lease Agreement 1s effective on November 20. 2015. 

BACKGROUND 

The State 1s owner of the Rail Fac1lit1es more fully descnbed in Appendix 1 attached to and made a part of this 
Lease Agreement 

2 Dakota Southern wants to lease from the State the Rail Fac1ht1es 

DAKOTA SOUTHERN AND THE STATE MUTUALLY AGREE AS FOLLOWS 

2 

3 

4 

5 

6 

Efil;JhlY. 01/JSC.DP_fcon The State will permit Dakota Southern to use the Rail Facilities described in Appendix 
1 attached to this Lease Agreement 

It 1s understood and agreed the Rail F aciht1es are leased in "as 1s · condition The State will have no 
respons1bil1ty to make any improvement. modification. rehab1htat1on. maintenance, or other change to the 
Rail Facilities for the purpose of this Lease Agreement 

Representations and Warranlles Dakota Southern accepts the Rail Fac1ht1es AS IS WHERE IS'' and 
·w1TH ALL FAUL TS By s1grnng this Lecl!:,e Agreement Oakot,J Southern acknowledges that Dakota 
Southern has inspected th,. Rail F ac 1l1t1es 1 1clud ng an 1mprove,,-,enrs and structures thereon Dakota 
Southern further acknowletlge lha1 110 representatrons have been mdtle t;y tt,e Sti:lte concerning the stale 
or condition of the Rail Facilities or age of the improvements thereon 

Operahng R,gnts The State permits Dakota Southern to use any and all of the State's rights and licenses 
in the Rail Facihlies as may be necessary for the purpose of prov1<:11ng rail frerght service In the event 
ind1v1dual or organizational motorcar clubs will be allowed to utilize the trackage under leas in this Lease 
Agreement or sublease. as the case may be then. and 1n that event. it will be the responsibility of the 
Dakota Southern to obtain a certificate of insurance showing the State of South Dakota and Dakota 
Southern as additional insured. prior to any motorcar event and. further. the Dakota Southern will obtain 
from the ind1v1dual recreational motorcar enthus1ast1c or orgarnzat,on as the case may be. an 
indemnification and hold harmless agreement to be executed by the person or entity in charge of the 
motorcar event. with copies of said mdemnif1cat1on and hold harmless agreement to be provided to the 
State of South Dakota prior to any motorcar travel on the trackage leased herein. The rights granted 
Dakota Southern 1n this Lease Agreement relate solely to the prov,s,011 of rail service on the Rail Fac1ht1es 
and Dakota Southern may not use the Rail Fac1llties for any other purpose wrlhout the pnor wnlten 
authorization of the State 

Prov1s1on of Operations. If Dakota Southern. ,n order to prcv11 .. 1i ra,I freight service, contracts with an 
operator to provide rail freight service over Rail Fac1l1t1es no s,ich contract will be entered into without the 
pnor consent of the State Any sublease between Dakota Southern and an operator to provide rail service 
over Rail Fac1ht1es will expressly made subJect to all of the terms conditions. and limitations contained in 
this Lease Agreement 

Adn 1n1stration of Rail Ffil"!hl!_e Notwithstanding any p10,1s1on of this Lease Agreement. the State will 
retain sole responsibility for t11e managemenl of Slate owned Rail Fac1ht1es and equipment not required 
for rail freight service 

Common Carner Oo1tga1,ons Dakota Southern will assume all common carrier obligallons related to the 
operation of the Rail Fac11it1es for the term of H11s Lease Agreement upon the effective date of this Lease 
Agreement 
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7. Liabthty Dakota Southern will indemnify. hold harmless and protect the State. its subdivisions and 
representatives. their officers. employees successors, and assigns. from all suits, actions, or claims of 
any character brought because of any 1n1uries or damage received or sustained by any person. persons. 
or property. including State-owned property on account of any negligent act. omission. neglect or 
misconducl of Dakota Southern. its representatives. officers. employees. or agents 

8. Laws to be Obse1ved Dakota Southern will keep fully informed of all federal and state laws. all local laws. 
ordinances and regulations. 1n1uncllons and all final orders and decrees of bodies of tribunals having any 
Junsd1ctton or aulhortly, which in any way affect the performance of this Lease Agreement. including 
without limitation any laws, ordinances. regulations. orders, or decrees identified in this Lease 
Agreement Dakota Southern wtll at all times observe and comply with all such laws, ordinances. 
regulations and all final orders and decrees. and will protect hold harmless and indemnify the State and 
its representatives against any claim or hab11tty arising from or based on the violation of any such law. 
ordinance. regulation 1n1unc1ton. or final order or decree 

9 f,ompla1m Resolution Procedure In the event the South Dakota State Railroad Board or South Dakota 
Department of Transportation. Office of Air. Rail. and Transit receives a written complaint regarding the 
conduct of operations on the facilities described in this Lease Agreement. the South Dakota State 
Railroad Board (Board) may conduct a hearing lo consider the allegations contained in the complaint. 
Reasonable prior notice of such hearing will be provided to all interested parties including, but not limited 
to. the party filing the complaint, the program n,a11ager of the South Dakota Department of Transportation. 
Office of Air, Rail. and Transit and Da1<ola Soutnern. Any hearing held pursuant to this prov1s1on will be 
informal ,n nature and not sub1ect to the requirements of SDCL 1-26. and acts amendatory thereto All 
interested parties will be allowed to present oral and written information to the Board. After considering all 
information presented the Board will issue a written decision which will be binding on all parties to this 
Lease Agreement as 1f incorporated as a provision herein The dec1s1on of the Board will be final and no 
party will be entitled to any right of appeal from the Board·s decision 

10 Insurance Dakota Southern will maintain a Commercial General form of insurance covering liability in 
connection with any of its activities or operations on or near the Rail Fac1ht1es including but not limited to 
Public Liability. Personal Injury. and Property Damage. Federal Employers· Liability Act Liability (or. if 
Workers· Compensation applies. Workers· Compensation coverage as required, or as optional. under 
applicable Stale law. which insurance must contain a specific waiver of the insurance company's 
subrogation nghts against the State. Bill or Lading. and Foreign Rolling Stock Liability, and Contractual 
Liability with such 1tm1ts (consistent with the terms set forth below) deductibles and exclusions as the 
State may agree are satisfactory provided however. that: (1) such hrn1ts will not be less than $5 million per 
occurrence and S10 million in the aggregate. and (11) policy terms will not exclude or limit coverage where 
activities or operations are on or near railroad tracks The State will be named as an additional insured on 
such liability insurance policy An, coverage afforded to the State as an add1t1onal insured, will apply as 
primary insurance of the State. and will not be deemed to be excess to any insurance issued tn the name 
of the State Such l1ab1hty insurance must be purchased from an insurance company licensed to do 
business 111 South Dakota. and possessing a current Best's Insurance Guide Rating of A and Class X. or 
better 

Dakota Southern will furnish to the State. an Accord Certificate of Insurance salisfactory to the State. 
certifying the issuance to Dakota Southern of the policies of insurance providing the types of insurance 
and ltm1ts of liab11tty prescnbed above. and stating that the State will be given not less than thirty (30) 
days· written notice by U S Certified mail (postage prepaid). pnor to any material change. substitution or 
cancellation prior lo normal expiration dates rhe words ·endeavor to· and "but failure to mail such notice 
will impose no obligation or liability of any kind upon the company. its agents or representatives' must be 
removed Cancellation or expiration of any sucll insurance pol1c1es will not preclude the State from 
recovery there under for any l1ab1l1ty arising under this Lease Agreement 

Dakota Southern will provide the Slate w1lh evidence of the liab1l1ty insurance coverage required by this 
Lease Agreement before Dakota Southern operates along the Rail Fac1htJes and Dakota Southern will 
supply State with copies of ,ts tnsurance pol,c1es and any amendments as soon as they are available. 
and with e111dence of continued insurance coverage on January 1 of each year Dakota Soulhern's failure 
to provide such evidence. w1th1n 7 days of any request therefore. will entitle the State. to immediately 
terminate lh1s Lease Agreement w1t11out not1r::e and w1t11out opportunity to cure such default Dakota 
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Southern acknowledges that the purcl1ase of insurance as required by thts Paragraph will not in any way 
limit the liability of Dakota Southern or any lessee or other op •1a1t I to the Stat as set forth in this Lease 
Agreement. 

11 Personal L1ab1!ru.f Public Off1c1als In carrying out any of the provisions of this Lease Agreement, or in 
e erc1s1ng My power or aull1or1t•, granted to Dakota Southern by or within the scope of this Lease 
Agreement. there will be no liab1hty upon any member of the State. or its authorized representatives, 
either personally or as offic1a!s of the State. 11 being understood that 1n all such matters they act solely as 
agents and representatives of a po1tt1cal subd1v1s1on of the State of South Dakota. 

12 Assignment Dakota Southe, n will not assign its rights or delegate ,ts duties under this Lease Agreement 
or any part of this Lease Agreement, without the State's prior written con ent An approved assignment, 
including assignments occurring by operator contracts, will not rel,eve Dakota Southern of Dakota 
Southern's primary responsibility to the State 

13 Amendment No term or prov, ·ion l)f lh1s Li:ase P..greemenl may be changed waived discharged or 
rerm,naled except by an instrument in writing signed by the party against which tile enrorcement of the 
change 11a1ver 01scharge or 1emw1a11on ,s sought. provided howt!1er tnat when an emergency s1tuat1on 
arrses. changes in 1t,,s contract may be made orally by authon;•t!U representatives of both parties by 
mutual agreement subject to 1mmed1ate confirmation by telegram or other delivered writing 

14 State and Napa to Platte lnsncr.t1Qr1. The State or ,ts duly authorized representative. upon reasonable 
notice to Dakota Southern. reserve the nght at all times to perform any and all necessary 1nspect1ons over 
and across the said rail trackage in order to inspect the sa,d Rail Fac1l1ties for the purpose of verifying 
cornpllance with the terms and cond1t1ons of this Lease Agreement 

Further 11 is agreed by the State or its duly authortzec.J representa1111es. and Dakota Southern, and its 
duly authonzed representatives. reserve the nght at all times to periorm any and all necessary 
mspec11ons over and across the said ra11 trackage ,n order to inspect the said Rail Facililles for the 
purpose of verifying compliance with the terms and cond1t1ons ol this Lease Agreement The Ratl Facility 
trackage will be inspected annually at the sole expense of Dakota Southern and Dakota Southern agrees 
to abide by said 1nspect1ons and to exert reasonable efforts to address any and all concerns raised in 
these various rail inspections Dakota Southern agrees that whatever deficiencies are noted during each 
rail inspection will be corrected within a reasonable amount ol t,rne. not to exceed thirty days, depending 
upon the seriousness of the deficiency 

15. Respons1b11ily for Renab,hlat1on The State will have no responsib1l1ty for rehab1litating the Rail Facilities 

16 ArJd1trons lo Rall Fac1hltes The State grants to Dakota Southern the right to make such Additions to the 
Ra,r Fac1li1tes as Dakota Southern may reqwre to permit rail fre1g1 t service. at Dali.ola Southerns sole 
e>.pense The term "Add1tion(s1 as us~u in th s Lease Agreement 11111 mean capna! ,mprovements which 
are 1n adl11l!on lo the Rail Fac1lmes O:ikota Southern will own anJ have the nght to remove any of said 
Addition made Those Add111ons which cannot be removed without causing the Rail Facilities to be less 
serviceable than before said Addition was made. will become the property of the State and a part of the 
Rail Facilities 1-towP.ver under no c,rcumstances will any adc1t11ons or tmprovemeols placed into the 
actu;if track structure junng the term of his Lease Agreement be removed at me termination of thrs lease 
,md any of said iJdd1t1ons or 11nr,ro11emen1s placed 11110 t"e track structure w,11 remain under all 
c1rc.umstances the property of rhe State: of So 1th Dakota 

17 Maintenance The "l1ate will h ve no ,bllgatt"n to perform an; maintenance of the Rail Fac11tlies Dakota 
Southern will be rr>spons1bte tor thr> nnrma! an<f regular work requ,reo to keep the Rail Faclhlles In the 
cond1t1on 11ecessary to enable silfe operations and v.111 include. b 11 1101 be hm1teu to. lie rail, culvert and 
bridge repairs tamping and lining surfacing t1ghten1ng bolts. driving spikes brush cutting and weed 
control. and other necessary repa,rs and work. 

18 Payment Dakota Southern wilt make payments to the State based on any car storage that originates or 
terminates at any po,nt along the Napa Junct;on lo Ravinia rail line, as described in Appendix 1 attach to 
this Lease Agreement. as follows 

Fifty percent (50%) of any car storage fees billed 
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Dakota Southern may collect and keep all sw1tch1ng fees charged for the Rail Fac1lil1es 

Revenues from storage will be due at the time of exp1rat1on of this Lease Agreement, unless this 
Agreement 1s terminated earlier in which case payment will be due on the date this Agreement 
terminates 

19 Term This Lease Agreement will continue 1n full force and effect beg1nn1ng November 20, 2015. and 
ending January 18. 2016 1nclus1ve. unless terminated earlier pursuant lo the terms of this Lease 
Agreement Upon termination of this Lease Agreement, the Rail Fac1lit1es will be returned to the State in 
the same general cond1l1on, less normal wear and tear. as existed on the effective date of this Lease 
Agreement 

20 Term1nat_100. Qy: t11e State at the States Sol~ D1scret1nn The State may terminate this Lease Agreement 
for any reason or no reason by g1v1rg thirty (30) days' written notice of termination by certified mail to 
Dakota Southern, 

21 Term1nat1on by the Dakota Southern For ,JUII IF the State substantially fails to perform its obligations 
under this Lease Agreement. and continues in such default for a period of ten ('10) days. Dakota Southern 
will have the right at its option after first giving forty-five (45) days written notice thereof by certified mail 
to the State and notw1thstand1ng any waiver by Dakota Southern g1v1ng notice of any prior breach 
thereof. to terminate this Lease Agreement 

22 Notice Except as expressly provided otherwise. all notices or other communications hereunder will be in 
writing and will be deemed duly given 1f delivered 1n person or by certified or registered mail. return 
receipt requested. first class postage prepaid to the person spec1f1ed herein as entitled to receive such 
notice. or lo their duly autt1onzed representative unless notice of a change of address is given pursuant to 
the terms of this provision 

For the State 

For Dakota Southern 

Program Manager 
Office of Air. Rail. and Transit 
SD Department of Transportation 
700 Broadway Avenue East 
Pierre. SD 57501-2586 

President 
Dakota Southern Railway Company 
PO Box 612 
Richmond. M1ssour1 64085 

23 Severao1hty In the event any section paragraph, sentence clause or phrase contained herein will be 
determined. declared. or adJudged invalid. illegal unconst,tullonal. or otherwise unenforceable. such 
delerm1nat1on declaration. or adJud1cation w1!I in no manner affect the other sections, paragraphs. 
sentences. clauses. or phrases of this Lease Agreement. which will remain in full force and effect as ii the 
section. paragraph. sentence. clause. or phrase declared determined or adjudged. invalid. illegal. 
unconst1tut1onal. or otherwise unenforceable was not originally a part thereof 

24 Entire Agreement This Lease Agreement and the Appendix at\act,ed hereto represent the entire 
agreement between the parties and all previous communications understandings. or agreement 
between the parties are hereby abrogated and withdrawn except as provided herein 

25 Force Ma1eurc This Lease Agreement and any sublease 1s sub1ect to force ma1eure. and 1s contingent on 
accidents acts of God. weather cond1t,ons tortuous acts of third parties. restrictions imposed by any 
government or governmental agency or other events beyond tile control of parties If the performance 
under this Lease Agreement or operability of the Rarl Fac1llties 1s prevent by any cause described above, 
the State 1s under no obhgat1on to restore ll1e operability of the Rail Fac1hlies lo enable resumption of 
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performance under this Lease Agreement or any subsequent sublease agreement. If restoration is not 
made. then this Lease Agreement will be vord without penalty to either party 

IN WITNESS WHEREOF, the parties hereto have caused thrs Lease Agreement to be executed and attested to 
by their duly authorized officers on the date and year first above written 

Dakota Southern Ra1lw,ay Company 

''. 
By - ' __ ._......_......_ ___ _ __._..._..~-~---

Its I. 

Date _...,,...,-'""~'...,....--...... ---------· 

lls Sei:.rela~'I/ / 

Date // a-Z!_t 

(Corporate Seal) 

ACKNOWLEDGMENTS FOLLOW 
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CORPORATE ACKNOWLEDGMENT 
1~ \ • ) 4 I ,• ._., 'I.~ i. 

STATE OF SOUf-H-BAfflTA 

COUNTY OF -l\ 11 -1- 1 C .. -----

) 

) ss 

On this the C ·~ay of l .1,', -\ r" 1 ___ 20_. before me. !- ., J) 
-

.:...:~ ',.,,,__:-..:.., ...c.".._· LI\....:!..__ ___ . a Notary 
I 

Public within and for said County and State personally appeared ....:"--=---'-----''--"----~----'-......... -·....:1..:..1'--l'-•• who acknowledged 

h1mself/hef€,81f to be the I '1 ~ I.. L of Dakota Southern Railway Company. a corporation, 

and that he/she as such officer. being authorized so to do, executed the foregoing instrument for the purposes therein 

contained. by signing the name of the corporation by h1Tnself/herself as sucl1 officer 

In witness whereof I hereunto set my hand and oftic1al seal 

ROBIN O WRIGHT 
Notary Public-Nolary Seai 

Slate al Missouri, Platt, County 
Commission # 13466734 

My Commission Expires Apr 8. 2017 

(NOTARY SEAL) 

·-,'---'- /_. ' 

NOT ARY PUBLIC 

My Comm1ss1on Expires _ ___._·/.,._/....;:;.. .... ' -~-: _( _/_• __ ;; __ 

ST/\H:: ACKNOWLEDGMENT 

STATE OF SOUTH DAKOTA l 
l ss 

COUNTY OF HUGHES 

. 20..1.:,;_ before me l l •. a Notary On this the ~·day of _:\_,_,_1--'-'--'--'--/ 

Publlc wrth1n and for said County and State. personally appeared Dann P Bergquist. Secretary. South Dakota 

Department of Transportation. known to me or satisfactorily proven to be the person descnbed in the foregoing 

instrument. and acknowledged that he executecl lhe same in the capacity therein stated and for the purposes therein 

contained 

In witness whereof I hereunto set my hand and official seal 
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NOT ARY PUBLIC 

My Comrrnss1on Expires 

w~nda Amundson 
_JJy commission Expires 

June 7 1 2016 
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APPENDIX 1 

West of Napa Junction to Ravinia 

Commencing 2 miles west of intersection of the North Sioux City to M1tchell l1ne localed in the W1/2 of the SW1/4 
of Section 22. Township 94 North. Range 56 West of the 51

h P M . also known as Milepost 2.0, and addihonally 
known as Railroad Engineer's Survey Station Number 26+50. and extending in a Westerly direction a distance of 
approximately 52.5 miles in and through the Counties of Yankton. Bon Hornme, and Charles Mix and terminating 
at the westerly line of the NW1t4 of !he NE1/4 of Seclion 17 Township £of, North, Range 64 West of the 5"' P.M., 
Charles Mix County. also known as Milepost 54.5. and additionally known as Railroad Engineer's Survey Station 
1707+17. 
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• AGREEMENT BETWEEN 
THE STATE OF SOUTH DAKOTA 

AND 
DAKOTA SOUTHERN RAILWAY COMPANY, 

THIS AGREEMENT (Lease Agreement) is made and entered into by and between the South Dafota State·' 
Railroad Board, acting by and through the South Dakota Department of Transportation, Office of Air, Rail, and 
Transit, referred to in this Lease Agreement as the "State," and Dakota Southern Railway Company, referred to in 
this Lease Agreement as "Dakota Southern." This Lease Agreement is effective on January 19, 2016. 

BACKGROUND: 

1. The State is owner of the Rail Facilities more fully described in Appendix 1 attached to and made a part of this 
Lease Agreement. 

2. Dakota Southern wants to lease from the State the Rail Facilities. 

DAKOTA SOUTHERN AND THE STATE MUTUALLY AGREE AS FOLLOWS: 

1. Facility Description The State will permit Dakota Southern to use the Rail Facilities described in Appendix 
1 attached to this Lease Agreement. 

It is understood and agreed the Rail Facilities are leased in "as is" condition. The State will have no 
responsibility to make any improvement, modification, rehabilitation, maintenance, or other change to the 
Rail Facilities for the purpose of this Lease Agreement. 

2. Representations and Warranties. Dakota Southern accepts the Rail Facilities, "AS IS, WHERE IS" and 
"WITH ALL FAUL TS." By signing this Lease Agreement, Dakota Southern acknowledges that Dakota 
Southern has inspected the Rail Facilities, including all improvements and structures thereon. Dakota 
Southern further acknowledge that no representations have been made by the State concerning the state 
or condition of the Rail Facilities or age of the improvements thereon. 

3. Operating Rights. The State permits Dakota Southern to use any and all of the State's rights and licenses 
in the Rail Facilities as may be necessary for the purpose of providing rail freight service. In the event 
individual or organizational motorcar clubs will be allowed to utilize the trackage under lease in this Lease 
Agreement or sublease, as the case may be, then, and in that event, it will be the responsibility of the 
Dakota Southern to obtain a certificate of insurance showing the State of South Dakota, and Dakota 
Southern, as additional insured, prior to any motorcar event; and, further, the Dakota Southern will obtain 
from the individual recreational motorcar enthusiastic or organization, as the case may be, an 
indemnification and hold harmless agreement to be executed by the person or entity in charge of the 
motorcar event, with copies of said indemnification and hold harmless agreement to be provided to the 
State of South Dakota prior to any motorcar travel on the trackage leased herein. The rights granted 
Dakota Southern in this Lease Agreement relate solely to the provision of rail service on the Rail Facilities 
and Dakota Southern may not use the Rail Facilities for any other purpose without the prior written 
authorization of the State. 

4. Prov1sion of Operations If Dakota Southern, in order to provide rail freight service, contracts with an 
operator to provide rail freight service over Rail Facilities, no such contract will be entered into without the 
prior consent of the State. Any sublease between Dakota Southern and an operator to provide rail service 
over Rail Facilities will expressly made subject to all of the terms, conditions, and limitations contained in 
this Lease Agreement. 

5. Administration of Rall Facilities. Notwithstanding any provision of this Lease Agreement, the State will 
retain sole responsibility for the management of State-owned Rail Facilities and equipment not required 
for rail freight service. 

6. Common Carrier Obligations. Dakota Southern will assume all common carrier obligations related to the 
operation of the Rail Facilities for the term of this Lease Agreement upon the effective date of this Lease 
Agreement. 

Page 1 of 7 DOT Legal : -t--



Attachment 3

7. Liability. Dakota Southern will indemnify, hold harmless, and protect the State, its subdivisions and 
representatives, their officers, employees, successors, and assigns, from all suits, actions, or claims of 
any character brought because of any injuries or damage received or sustained by any person, persons, 
or property, including State-owned property, on account of any negligent act, omission, neglect or 
misconduct of Dakota Southern, its representatives, officers, employees, or agents. 

8. Laws to be Observed Dakota Southern will keep fully informed of all federal and state laws, all local laws, 
ordinances, and regulations, injunctions and all final orders and decrees of bodies of tribunals having any 
jurisdiction or authority, which in any way affect the performance of this Lease Agreement, including 
without limitation any laws, ordinances, regulations, orders, or decrees, identified in this Lease 
Agreement. Dakota Southern will at all times observe and comply with all such laws, ordinances, 
regulations, and all final orders and decrees, and will protect, hold harmless and indemnify the State and 
its representatives against any claim or liability arising from or based on the violation of any such law, 
ordinance, regulation, injunction, or final order or decree. 

9. Complaint Resolution Procedure. In the event the South Dakota State Railroad Board or South Dakota 
Department of Transportation, Office of Air, Rail, and Transit receives a written complaint regarding the 
conduct of operations on the facilities described in this Lease Agreement, the South Dakota State 
Railroad Board (Board) may conduct a hearing to consider the allegations contained in the complaint. 
Reasonable prior notice of such hearing will be provided to all interested parties, including, but not limited 
to, the party filing the complaint, the program manager of the South Dakota Department of Transportation, 
Office of Air, Rail, and Transit, and Dakota Southern. Any hearing held pursuant to this provision will be 
informal in nature and not subject to the requirements of SDCL 1-26, and acts amendatory thereto. All 
interested parties will be allowed to present oral and written information to the Board. After considering all 
information presented, the Board will issue a written decision, which will be binding on all parties to this 
Lease Agreement as if incorporated as a provision herein. The decision of the Board will be final and no 
party will be entitled to any right of appeal from the Board's decision. 

10. Insurance. Dakota Southern will maintain a Commercial General form of insurance covering liability in 
connection with any of its activities or operations on or near the Rail Facilities, including but not limited to 
Public Liability, Personal Injury, and Property Damage, Federal Employers' Liability Act Liability (or, if 
Workers' Compensation applies, Workers' Compensation coverage as required, or as optional, under 
applicable State law; which insurance must contain a specific waiver of the insurance company's 
subrogation rights against the State, Bill of Lading, and Foreign Rolling Stock Liability, and Contractual 
Liability, with such limits (consistent with the terms set forth below), deductibles and exclusions as the 
State may agree are satisfactory, provided however, that: (i) such limits will not be less than $5 million per 
occurrence; and $10 million in the aggregate; and (ii) policy terms will not exclude or limit coverage where 
activities or operations are on or near railroad tracks. The State will be named as an additional insured on 
such liability insurance policy. Any coverage afforded to the State as an additional insured, will apply as 
primary insurance of the State, and will not be deemed to be excess to any insurance issued in the name 
of the State. Such liability insurance must be purchased from an insurance company licensed to do 
business in South Dakota, and possessing a current Best's Insurance Guide Rating of A and Class X, or 
better. 

Dakota Southern will furnish to the State, an Accord Certificate of Insurance satisfactory to the State, 
certifying the issuance to Dakota Southern of the policies of insurance providing the types of insurance 
and limits of liability prescribed above, and stating that the State, will be given not less than thirty (30) 
days' written notice by U.S. Certified mail (postage prepaid), prior to any material change, substitution or 
cancellation prior to normal expiration dates. The words "endeavor to" and "but failure to mail such notice 
will impose no obligation or liability of any kind upon the company, its agents or representatives" must be 
removed. Cancellation or expiration of any such insurance policies will not preclude the State from 
recovery there under for any liability arising under this Lease Agreement. 

Dakota Southern will provide the State with evidence of the liability insurance coverage required by this 
Lease Agreement before Dakota Southern operates along the Rail Facilities and Dakota Southern will 
supply State with copies of its insurance policies and any amendments, as soon as they are available, 
and with evidence of continued insurance coverage on January 1 of each year. Dakota Southern's failure 
to provide such evidence, within 7 days of any request therefore, will entitle the State, to immediately 
terminate this Lease Agreement without notice and without opportunity to cure such default ~ta 
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Southern acknowledges that the purchase of insurance as required by this Paragraph will not in any way 
limit the liability of Dakota Southern or any lessee or other operator to the State as set forth in this Lease 
Agreement. 

11. Personal Liability of Public Officials. In carrying out any of the provisions of this Lease Agreement, or in 
exercising any power or authority granted to Dakota Southern by or within the scope of this Lease 
Agreement, there will be no liability upon any member of the State, or its authorized representatives, 
either personally or as officials of the State, it being understood that in all such matters they act solely as 
agents and representatives of a political subdivision of the State of South Dakota. 

12. Assignment. Dakota Southern will not assign its rights or delegate its duties under this Lease Agreement 
or any part of this Lease Agreement, without the State's prior written consent. An approved assignment, 
including assignments occurring by operator contracts, will not relieve Dakota Southern of Dakota 
Southern's primary responsibility to the State. 

13. Amendment. No term or provision of this Lease Agreement may be changed, waived, discharged, or 
terminated, except by an instrument in writing signed by the party against which the enforcement of the 
change, waiver, discharge or termination is sought; provided however, that when an emergency situation 
arises, changes in this contract may be made orally by authorized representatives of both parties by 
mutual agreement subject to immediate confirmation by telegram or other delivered writing. 

14. State and Napa to Platte Inspection. The State or its duly authorized representative, upon reasonable 
notice to Dakota Southern, reserve the right at all times to perform any and all necessary inspections over 
and across the said rail trackage in order to inspect the said Rail Facilities for the purpose of verifying 
compliance with the terms and conditions of this Lease Agreement. 

Further, it is agreed by the State, or its duly authorized representatives, and Dakota Southern, and its 
duly authorized representatives, reserve the right at all times to perform any and all necessary 
inspections over and across the said rail trackage in order to inspect the said Rail Facilities for the 
purpose of verifying compliance with the terms and conditions of this Lease Agreement. The Rail Facility 
trackage will be inspected annually at the sole expense of Dakota Southern and Dakota Southern agrees 
to abide by said inspections and to exert reasonable efforts to address any and all concerns raised in 
these various rail inspections. Dakota Southern agrees that whatever deficiencies are noted during each 
rail inspection will be corrected within a reasonable amount of time, not to exceed thirty days, depending 
upon the seriousness of the deficiency. 

15. Responsibility for Rehabilitation_ The State will have no responsibility for rehabilitating the Rail Facilities. 

16. Additions to Rail Facilities. The State grants to Dakota Southern the right to make such Additions to the 
Rail Facilities as Dakota Southern may require to permit rail freight service, at Dakota Southern's sole 
expense. The term "Addition(s)" as used in this Lease Agreement will mean capital improvements which 
are in addition to the Rail Facilities. Dakota Southern will own and have the right to remove any of said 
Addition made. Those Additions which cannot be removed without causing the Rail Facilities to be less 
serviceable than before said Addition was made, will become the property of the State and a part of the 
Rail Facilities. However, under no circumstances will any additions or improvements placed into the 
actual track structure during the term of this Lease Agreement be removed at the termination of this lease 
and any of said additions or improvements placed into the track structure will remain under all 
circumstances the property of the State of South Dakota. 

17. Maintenance. The State will have no obligation to perform any maintenance of the Rail Facilities. Dakota 
Southern will be responsible for the normal and regular work required to keep the Rail Facilities in the 
condition necessary to enable safe operations and will include, but not be limited to, tie, rail, culvert and 
bridge repairs, tamping and lining, surfacing, tightening bolts, driving spikes, brush cutting and weed 
control, and other necessary repairs and work. 

18. Payment. Dakota Southern will make payments to the State based on any car storage that originates or 
terminates at any point along the Napa Junction to Ravinia rail line, as described in Appendix 1 attach to 
this Lease Agreement, as follows: 

Fifty percent (50%) of any car storage fees billed. 
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Dakota Southern may collect and keep all switching fees charged for the Rail Facilities. 

Revenues from storage will be due at the time of expiration of this Lease Agreement, unless this 
Agreement is terminated earlier, in which case payment will be due on the date this Agreement 
terminates. 

19. Term. This Lease Agreement will continue in full force and effect beginning January 19, 2016, and ending 
July 18, 2016, inclusive, unless terminated earlier pursuant to the terms of this Lease Agreement. Upon 
termination of this Lease Agreement, the Rail Facilities will be returned to the State in the same general 
condition, less normal wear and tear, as existed on the effective date of this Lease Agreement. 

20. Termlnatlon by the State at the State's Sole Discretion. The State may terminate this Lease Agreement 
for any reason or no reason by giving thirty (30) days' written notice of termination by certified mail to 
Dakota Southern, 

21. Termination by the Dakota Southern For Fault. If the State substantially fails to perform its obligations 
under this Lease Agreement, and continues in such default for a period of ten ( 1 O) days, Dakota Southern 
will have the right at its option, after first giving forty-five (45) days written notice thereof by certified mail 
to the State, and notwithstanding any waiver by Dakota Southern giving notice of any prior breach 
thereof, to terminate this Lease Agreement. 

22. Notice. Except as expressly provided otherwise, all notices or other communications hereunder will be in 
writing and will be deemed duly given, if delivered in person or by certified or registered mail, return 
receipt requested, first class postage prepaid, to the person specified herein as entitled to receive such 
notice, or to their duly authorized representative unless notice of a change of address is given pursuant to 
the terms of this provision. 

For the State: 

For Dakota Southern . 

Program Manager 
Office of Air, Rail, and Transit 
SD Department of Transportation 
700 Broadway Avenue East 
Pierre, SD 57501-2586 

President 
Dakota Southern Railway Company 
PO Box 612 
Richmond, Missouri 64085 

23. Severabjllty. In the event any section, paragraph, sentence, clause or phrase contained herein will be 
determined, declared, or adjudged invalid, illegal, unconstitutional, or otherwise unenforceable, such 
determination, declaration, or adjudication will in no manner affect the other sections, paragraphs, 
sentences, clauses, or phrases of this Lease Agreement, which will remain in full force and effect as if the 
section, paragraph, sentence, clause, or phrase declared, determined or adjudged, invalid, illegal, 
unconstitutional, or otherwise unenforceable was not originally a part thereof. 

24. Entire Agreement. This Lease Agreement and the Appendix attached hereto represent the entire 
agreement between the parties, and all previous communications, understandings, or agreement 
between the parties are hereby abrogated and withdrawn except as provided herein. 

25. Force Majeure. This Lease Agreement and any sublease is subject to force majeure, and is contingent on 
accidents, acts of God, weather conditions, tortuous acts of third parties, restrictions imposed by any 
government or governmental agency, or other events beyond the control of parties. If the performance 
under this Lease Agreement or operability of the Rail Facilities is prevent by any cause described above, 
the State is under no obligation to restore the operability of the Rail Facilities to enable resumption of 
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performance under this Lease Agreement or any subsequent sublease agreement. If restoration is not 
made, then this Lease Agreement will be void without penalty to either party. 

IN WITNESS WHEREOF, the parties hereto have caused this Lease Agreement to be executed and attested to 
by their duly authorized officers on the date and year first above written. 

Dakota Southern Rai way Company 

V 

Its: ----'-~ ....... "-=1> ..... \'l...,,J_JI.Llo6(:,,.,ti, ________ _ Its: Secretary 

Date: ---lf--c ... \~i,-.;s:_::::::z~o=------1 _<.. _______ _ 
I 

Date: _$..L...__4-------=---//-~_:C ______ _ 

(Corporate Seal) 

ACKNOWLEDGMENTS FOLLOW 
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CORPORATE ACKNOWLEDGMENT 

k'...A~~ 
ST ATE OF s=t11 M i;Jtlt«,'EA ) 

): ss 
COUNTY OF Jo H 11IS o ti/ ) 

On this thels"day of Feioru •<>j , 20_!!,, before me, ~ ~ a Notary 

Public within and for said County and State, personally appeared \t \1 ~ ho acknowledged 

himself/herself to be the fo'S4cktr\: , of Dakota Southern Railway Company, a corporation, 

and that he/she as such officer, being authorized so to do, executed the foregoing instrument for the purposes therein 

contained, by signing the name of the corporation by himself/herself as such officer. 

In witness whereof I hereunto set my hand and official seal. 

(NOTARY SEAL) 

ERICA CARPER 
NOTAl?i' PUBLIC 

STATE 01, KANSAS 
E: .P. ru11 e1 . 

NOTARY PUBLIC 

My Commission Expires: _fl ......... ~~l h ..... ~-4~----

STATE ACKNOWLEDGMENT 

STATE OF SOUTH DAKOTA ) 
): ss 

COUNTY OF HUGHES ) 0 
On this lh~ay of _ \

1 \/\~I(_ \. \ , 20/1i. before me.Wa, / , le. _, ~ }\ '-- , r ~ , a Notary 

Public within and for said Coui4'y and State, personally appeared Darin P. Bergquist, Secretary, South Dakota 

Department of Transportation, known to me or satisfactorily proven to be the person described in the foregoing 

instrument. and acknowledged that he executed the same in the capacity therein stated and for the purposes therein 

contained. 

In witness whereof I hereunto set my hand and official seal. 

U) ~~L\c__ 
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NOTARY PUBLIC Wanda Amundson 
My Commission Expires 

My Commission Expires: ~J .. uffn...,.9,._7r,,,....;2~el+'1H&..----
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• t 

APPENDIX 1 

Napa Junction to Ravinia 

Commencing at the intersection of the North Sioux City to Mitchell line located in the W1/2 of the SW1/4 of 
Section 22, Township 94 North, Range 56 West of the 5th P.M., also known as Milepost 0.0, and additionally 
known as Railroad Engineer's Survey Station Number 00+00, and extending in a westerly direction a distance of 
approximately 54.5 miles in and through the counties of Yankton, Bon Homme, and Charles Mix and terminating 
at the, westerly line of the NW1/4 of the NE1/4 of Section 17, Township 96 North, Range 64 West of the 5th P.M., 
Charles Mix County, also known as Milepost 54.5, and additionally known as Railroad Engineer's Survey Station 
1707+17. 
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STATE OF SOUTH DAKOTA 
DEPARTMENT OF TRANSPORTATION 

LEASE AGREEMENT 

911 0 6 5 

This Lease Agreement (" Agreement") is made and entered into by and between the South Dakota Department of 
Transportation, referred to in this Agreement as the "State,·· and Dakota Southern Railway Company, referred to 
in this Agreement as "Dakota Southern.·· 

BACKGROUND: 

A. The State is owner of railroad property, including mainline tracks, sidings, and extra-width property and 
facilities commencing at the intersection of the North Sioux City to Mitchell line located in the West Half of 
the Southwest Quarter (W1h SWY.) of Section Twenty-two (22), Township Nmety-four North (94N}, Range 
Fifty-six West (56W) of the 51

h PM., also known as Milepost O 0. and additionally known as Railroad 
Engineer's Survey Station Number 00+00, and extending in a westerly direction a distance of approximately 
54 5 miles in and through the counties of Yankton, Bon Homme, and Charles Mix and terminating at the. 
westerly line of the Northwest Quarter of the Northeast Quarter (NWY. NE~) of Section Seventeen (17), 
Township Ninety-six North (96N), Range Sixty-four West (64W) of the 51

h P.M . Charles Mix County. also 
known as Milepost 54 5. and additionally known as Railroad Engineer's Survey Station 1707+17, referred to 
in this Agreement as the -Rail Facilities." 

B. Dakota Southern wants to lease the Rail Facilities from the State. 

C The parties now wish to enter into this Agreement for the lease of the Rail Facilities by Dakota Southern from 
the State on the terms and conditions as stated in this Agreement. 

D The State has received the approval of the South Dakota State Railroad Board (the "Railroad Board") and 
the written consent of the Governor to enter into this Agreement for railroad purposes, as evidenced by the 
resolution attached to this Agreement as Exhibit A. 

DAKOTA SOUTHERN AND THE STATE MUTUALLY AGREE AS FOLLOWS: 

1. Purpose. The State leases the Rail Facilities to Dakota Southern, subject to the terms and conditions set 
forth in this Agreement All property leased to third parties is identified in records on file at the South Dakota 
Department of Transportation, 700 East Broadway Avenue. Pierre. South Dakota 57501-2586. In addition, 
the State may exclude additional property at any time during the term of this Agreement with Dakota 
Southern's consent The parties recognize and agree that this Agreement is for railroad purposes. 
Consequently, Dakota Southern will not unreasonable withhold its consent to exclude property not necessary 
for railroad purposes. 

2 Facility Description The State will permit Dakota Southern to use the Rail Facilities described in Background 
paragraph A above 

3 Effective Date This Agreement 1s effective December 1. 2016. This Agreement supersedes Agreement 
Number 911022 that was executed by Dakota Southern on February 25, 2016, and by the State on March 
24, 2016, and subsequently amended by the parties by an agreement executed by Dakota Southern on July 
13. 2016. and by the State on July 15, 2016. 

4. Condtllon of the Rall Fac1ltt1es Dakota Southern understands and agrees the Rail Facilities are leased in ·'AS 
IS" condition. The State will have no responsibility to make any improvement, modification, rehabilitation, 
maintenance, or other change to the Rail Facilities for the purpose of this Agreement 

5 Representations and WarranUes Dakota Southern accepts the Rail Facilities. ';AS IS, WHERE IS" and 
"WITH ALL FAUL TS" By signing this Agreement. Dakota Southern acknowledges that Dakota Southern has 
inspected the Rail Facilities. including all improvements and structures. Dakota Southern further 
acknowledges that no representations have been made by the State concerning the state or condition of the 
Rail Facilities or age of the improvements to the Rail Facilities. 
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6. Operating Rigllls . The State permits Dakota Southern to use any and all of the State's rights and licenses in 
and to the Rail Facilities to the extent necessary for the purpose of providing rail freight service and, if it can 
be accommodated without adversely affecting freight service. rail car storage. In the event individual or 
organizational motorcar clubs will be allowed to utilize the trackage under lease in this Agreement or 
sublease, as the case may be. then, and in that event, it will be the responsibility of the Dakota Southern to 
obtain a certificate of insurance showing the State of South Dakota, and Dakota Southern, as additional 
insureds, prior to any motorcar event; and, further, Dakota Southern will obtain from the individual 
recreational motorcar enthusiastic or organization. as the case may be. an indemnification agreement to be 
executed by the person or entity in charge of the motorcar event, indemnifying the State and Dakota 
Southern from any claim or liability arising out of the event, and will provide copies of said indemnification 
agreements to the State prior to any motorcar travel on the Rail Facilities. The rights granted Dakota 
Southern under this Agreement relate solely to the provision of rail service on the Rail Facilities. Dakota 
Southern will not use the Rail Facilities for any other purpose without the State's prior written authorization. 

7 . Administration of Rall Faci lilles. Notwithstanding any provision of this Agreement. the State will retain sole 
responsibility for the management of State-owned Rail Facilities and equipment not required for rail freight 
service. The State may grant leases, easements. licenses and all other similar property rights on the Rail 
Facilities for non-rail purposes, including but not limited to, placement on the Rail Facilities of utilities, fiber 
optic cables, pipeline, at-grade crossings and grade separations, and other non-rail related facilities and 
businesses, provided that such leases and easements, and licenses do not unreasonably interfere with 
Dakota Southern's rail operations The State will be entitled to all revenues derived from such grants of 
property rights 

8 Govemment Approval. Upon execution of this Agreement, Dakota Southern will immediately prepare, file 
and obtain a modified certificate of public convenience and necessity from the Surface Transportation Board 
("STB") to provide common carrier service on the Rail Facilities. The modified certificate will not contain any 
reservations on the provision of service. Dakota Southern will permit the State to review any proposed STB 
filings. Dakota Southern will be solely responsible for any costs incurred in obtaining the modified certificate. 

9. Common Carner Obllqat,ons Dakota Southern will assume all common carrier obligations related to the 
operation of the Rail Facilities upon the effective date of this Agreement. No later tl1an December 31, 2016, 
Dakota Southern will provide service to shippers requesting service on the Rail Facilities. Dakota Southern 
will. at Dakota Southern's sole expense, be responsible for making any repairs or improvements necessary 
to provide such service. 

10 Llab,llty. Dakota Southern will indemnify, hold harmless. and protect the State, its subdivisions and 
representatives, their officers. employees, successors, and assigns, from a/I suits, actions, or claims of any 
character brought because of any injuries or damage received or sustained by any person, persons, or 
property, including State-owned property, on account of any negligent act, omission, neglect or misconduct 
of Dakota Southern, its representatives, officers, employees, or agents. 

11 Laws to be Observed Dakota Southern will keep fully informed of all federal, state, and local laws, 
ordinances, regulations, injunctions, and all final orders and decrees of bodies of tribunals having any 
jurisdiction or authority, which in any way affect the performance of this Agreement, including without 
limitation any laws, rules, ordinances. regulations, orders. or decrees identified in this Agreement Dakota 
Southern will at all times observe and comply with all such laws, rules. ordinances, regulations, and all final 
orders and decrees. Dakota Southern will protect, hold harmless, and indemnify the State and its 
representatives against any claim or liability arising from or based on the violation of any such law, rule, 
ordinance. regulation, injunction. or final order or decree. 

12 Complaint Resolution Procedure In the event the South Dakota State Railroad Board or South Dakota 
Department of Transportation, Office of Air, Rail, and Transit receives a written complaint regarding the 
conduct of operations on the facilities described in this Agreement, the South Dakota State Railroad Board 
(Board) may conduct a hearing to consider the allegations contained in the complaint. Reasonable prior 
notice of such hearing will be provided to all interested parties. including, but not limited to, the party filing the 
complaint, the program manager of the South Dakota Department of Transportation, Office of Air, Rail, and 
Transit, and Dakota Southern Any hearing held pursuant to this provision will be informal in nature and not 
subject to the requirements of SDCL 1-26, and acts amendatory thereto. All interested parties will be allowed 
to present oral and written information to the Board. After considering all information presented, the Board 
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will issue a written decision, which will be binding on all parties to this Agreement as if incorporated as a 
provision herein. The decision of the Board will be final and no party will be entitled to any right of appeal 
from the Board's decision. 

13. Insurance. Dakota Southern will maintain a Commercial General form of insurance covering liability in 
connection with any of its activities or operations on or near the Rail Facilities, including but not limited to 
Public Liability. Personal lnJury, and Property Damage, Federal Employers' Liability Act Liability (or, if 
Workers· Compensation applies, Workers' Compensation coverage as required, or as optional, under 
applicable State law: which insurance must contain a specific waiver of the insurance company's subrogation 
rights against the State. Bill of Lading, and Foreign Rolling Stock Liability, and Contractual Liability, with such 
limits (consistent with the terms set forth below), deductibles and exclusions as the State may agree are 
satisfactory, provided however, that: (i) such limits will not be less than $5 million per occurrence; and $10 
million in the aggregate; and (ii) policy terms will not exclude or limit coverage where activities or operations 
are on or near railroad tracks. The State will be named as an additional insured on such liability insurance 
policy Any coverage afforded to the State as an additional insured. will apply as primary insurance of the 
State, and will not be deemed to be excess to any insurance issued in the name of the State. Such liability 
insurance must be purchased from an insurance company licensed to do business in South Dakota, and 
possessing a current Best's Insurance Guide Rating of A and Class X. or better. 

Dakota Southern will furnish to the State, an Accord Certificate of Insurance satisfactory to the State, 
certifying the issuance to Dakota Southern of the policies of insurance providing the types of insurance and 
limits of liability prescribed above, and stating that the State, will be given not less than thirty (30) days' 
written notice by U S. Certified mail (postage prepaid), prior to any material change, substitution or 
cancellation prior to normal expiration dates. Cancellation or expiration of any such insurance policies will not 
preclude the State from recovery there under for any liability arising under this Agreement. 

Dakota Southern will provide the State with evidence of the liability insurance coverage required by this 
Agreement before Dakota Southern operates along the Rail Facilities and Dakota Southern will supply State 
with copies of its insurance policies and any amendments, as soon as they are available and with evidence 
of contmued insurance coverage on January 1 of each year. Dakota Southern's failure to provide such 
evidence, within 7 days of any request therefore, will entitle the State. and to immediately terminate this 
Agreement without notice and without opportunity to cure such default Dakota Southern acknowledges that 
the purchase of insurance as required by this Paragraph will not in any way limit Dakota Southern's liability 
to the State as set forth in this Agreement. 

14. Personal Liabi lity of Publ ic Off1c1als In carrying out any of the provisions of this Agreement, or in exercising 
any power or authority granted to Dakota Southern by or within the scope of this Agreement, there will be no 
liability upon any member of the State, or its authorized representatives, either personally or as officials of 
the State, it being understood that in all such matters they act solely as agents and representatives of a 
political subdivision of the State of South Dakota. 

15 Assignment. Dakota Southern will not assign its rights or delegate its duties under this Agreement or any 
part of this Agreement, without the State's prior written consent. An approved assignment, including 
assignments occurring by operator contracts, will not relieve Dakota Southern of Dakota Southern's primary 
responsibility to the State 

16 Amendment. No term or provision of this Agreement may be changed . waived, discharged. or terminated, 
except by an instrument in writing signed by the party against which the enforcement of the change, waiver, 
discharge or termination is sought; provided however, that when an emergency situation arises, changes in 
this contract may be made orally by authorized representatives of both parties by mutual agreement subject 
to immediate confirmation by written memorandum. 

17 Slate Inspection. The State or its duly authorized representative, upon reasonable notice to Dakota 
Southern, reserves the right at all times to perform any and all necessary inspections over and across the 
Rail Facilities for the purpose of verifying compliance with the terms and conditions of this Agreement. 
Dakota Southern will promptly address any deficiencies identified by the State as a result of these 
inspections. 

18. Responsibili ly for Rehab1lltatioh. The State will have no obligation to rehabilitate the Rail Facilities. 
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19 Addtt1ons to Rail Facilllies As partial consideration for this Agreement. Dakota Southern will at a minimum 
make the following improvements to the Rail Facilities during each year of this Agreement: 

a Installation of 3,000 crossties; 

b. Rehabilitation of three railroad crossings with heavy rail ( 115# or greater) and new ties; and 

c. Improvement of two miles of ditch drainage 

The State grants to Dakota Southern the right to make such further improvements and additions to the Rail 
Facilities as Dakota Southern may require to permit rail freight service. All improvements and additions to 
the Rail Facilities will be at Dakota Southern's sole expense. unless agreed to in writing by the State. 

20 Marnlenance. The State will have no obligation to perform any maintenance of the Rail Facilities. Dakota 
Soltlhern wl/1 be responsible for ti,e normal and regular work required to keep the Rail Facilities in an 
excepted track condition sufficient lo provide service to shippers on the Rail Facilities. Such maintenance 
wi ll include. but not be limited to, tie, rail. culvert and bridge repairs, tamping and lining, surfacing, tightening 
bolts, driving spikes, brush cutting and weed control, and other necessary repairs, and work If the Rail 
Facilities are rehabilitated, then Dakota Southern will maintain the rail Facilities to their rehabilitated 
condition. 

21 . Rent Payments As partial rent for the Rail Facilities, Dakota Southern will pay the State fifty percent (50%) 
of any fees billed for car storage originating or terminating at any point along the Rail Facilities (excluding 
switch ing fees) Dakota Southern will establish storage fees according lo market conditions to ensure the 
rates are reasonable. The State's share of car storage fees will be- calculated as of November 30 of each 
year and Dakota Southern wil l remit payment lo the State by May 1 or the following year Dakota Southern 
will not be required to remit any portion of the switching fees charged or collected for the Rail Facilities. 

As additional rent for the use of the Rail Facilities, Dakota Southern will make an annual payment to the 
State equal to one and one-half percent (1.5%) of the gross revenues for any rail freight orig inating, 
terminating, or carried along any point on the Rail Facilities. Gross revenues will be calculated as of 
November 30 of each year and Dakota Southern will remit payment to the State by May 1 of the following 
year 

22 Term. This Agreement will continue in full force and effect for a period of ten (10) years from and after the 
effective date of this Agreement, unless terminated earlier pursuant to the terms of this Agreement. Upon 
termination of this Agreement, the Rail Facilities will be returned to the State in the same general condition, 
less normal wear and tear that cannot be obviated by routine maintenance, as existed on the effective date 
of this Agreement, except that all improvements and additions to the Rail Facilities will become the sole 
property of the State. 

23 Term ination by the State For Fault. If Dakota Southern fails to perform its obligations under this Agreement, 
and continues in such default for a period of sixty (60) days after written notice of such default from the 
State, then State may terminate this Agreement. Default includes. but is not limited to, nonpayment of rent. 
lapse of insurance, inadequate maintenance or repair of the Rail Facilities, and failure to provide safe and 
efficient common carrier rail service. Fraud, theft of State property, or any other criminal act, other than 
Class 2 Misdemeanors, would be a material breach of the Agreement, and is grounds for immediate 
termination of the Agreement by State. No advanced notice is required and there is no opportunity to cure 
the breach. 

24 Termtnauon of Modlfted Certificate. Upon termination or expiration of this Agreement, Dakota Southern 
agrees to promptly terminate its modified certificate before the STB and relinquish any other rights it may 
have to provide common carrier service over the Rail Facilities. subject to the requirements set out in 49 
CFR 1150 24. If Dakota Southern fails to promptly terminate these rights, then the State is authorized and 
empowered to submit the requisite filings to the STB and take all other necessary steps to terminate any 
rights Dakota Southern may have to provide common carrier service over the Rail Facilities. Dakota 
Southern will reimburse the State for all expenses incurred to effectuate the termination of these rights. 
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25 Audit. Dakota Southern will keep detailed records. accounts, invoices, and supporting documentation 
pertaining to all costs paid for under this Agreement Upon reasonable notice, Dakota Southern will allow the 
State, through any authorized representative, to examine and copy all records, accounts, invoices, and 
supporting documents. 

26 The terms of this Agreement alone will control the relationship between the State and Dakota Southern. 

27 Notice. Except as expressly provided otherwise, all notices or other communications hereunder will be in 
writing and will be deemed duly given. if delivered in person or by certified or registered mail, return receipt 
requested, first class postage prepaid, to the person specified herein as entitled to receive such notice, or to 
their duly authorized representative unless notice of a change of address Is given pursuant to the terms of 
this provision. 

For the State: 
Program Manager 
Office of Air, Rail. and Transit 
SD Department of Transportation 
700 Broadway Avenue East 
Pierre, SD 57501-2586 

For Dakota Southern: 
President 
Dakota Southern Railway Company 
10100 N. Ambassador Drive, Suite 105 
Kansas City, Missouri 64153 

28. Severabllitv. In the event any section, paragraph, sentence, clause or phrase contained herein will be 
determined, declared, or adjudged invalid, illegal. unconstitutional , or otherwise unenforceable, such 
determination. declaration. or adjudication will in no manner affect the other sections, paragraphs, 
sentences, clauses, or phrases of this Agreement, which will remain in full force and effect as if the section, 
paragraph, sentence, clause. or phrase declared, determined or adjudged. invalid, illegal, unconstitutional, or 
otherwise unenforceable was not originally a part thereof. 

29. Entire Agreement This Agreement and the Appendix attached hereto represent the entire agreement 
between the parties. and all previous communications. understandings, or agreement between the parties 
are hereby abrogated and withdrawn except as provided herein. 

30. Force Majeure This Agreement and any sublease is subject to force majeure. and is contingent on acts of 
God, weather conditions, tort1ous acts of third parties, restrictions imposed by any government or 
governmental agency, and other events beyond the control of parties. If performance under this Agreement 
or operability of the Rail Facilities is prevented by any of these causes, neither Dakota Southern nor the 
State is under any obligation to restore the operability of the Rall Facilities to enable resumption of 
performance under this Agreement If restoration is not made, then this Agreement will be void without 
penalty to either party 

SIGNATURE PAGE FOLLOWS 
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IN WITNESS WHEREOF. the parties have caused this Agreement to be executed and attested to by their duly 
authorized officers on the date and year first above written. 

Dakota Southern Railway Company 

By: __.......M---'-----__.._.__~£JL.-=---· --
Its: _

1 

_~'-'-,>..--_l. ________ _ Its: Secretary 

Date: __ '\\w,~_·Y>-----+1 '2._0_1_6 ______ _ 
I 

Date - ~:....L.{0=-~-'-V---'(,6-=--------
(Corporate Seal) 

ACKNOWLEDGMENTS FOLLOW 
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CORPORATE ACKNOWLEDGMENT 

STATE OF SOUTH DAKOTA ) 
l ss 

COUNTY OF H1..J7ie s _ _ ) 

Onthisthe.l"Zaayof Jt te-,,,1/ur .20&_.beforeme,Lk,.tt// Ly;,,, ~--:;,..,s.,..., . a Notary 

Public within and for said County and State. personally appeared ;t,/, ,(- c w·~ I /,q _, s . who acknowledged 

himself/herself to be the Hes ,'./e ,...r , of Dakota Southern Railway Company. a corporation, 

and that he/she as such officer. being authorized so to do, executed the foregoing instrument for the purposes therein 

contained, by signing the name of the corporation by himself/herself as such officer. 

In witness whereof I hereunto set my hand and official seal. 

NOTARY PUBLIC 

My Commission Expires: c::'(faef~~, 

STATE ACKNOWLEDGMENT 

STATE OF SOUTH DAKOTA 
ss 

COUNTY OF HUGHES 

On this the~day of J.,pi,.;;n I,~,. , 20/..£.. before me, Oqr,..t:-1/ .J. y.,,,, ~,s~h . a Notary 

Public within and for said County and State. personally appeared Darin P. Bergquist, Secretary, South Dakota 

Department of Transportation, known to me or satisfactorily proven to be the person described in the foregoing 

instrument, and acknowledged that he executed the same in the capacity therein stated and for the purposes therein 

contained. 

In witness whereof I hereunto set my hand and official seal. 

~ -. ~/../'" ' 

.,--..~-~.,-S"7 ~>i.-n-.r~ 

NOTARY PUBLIC 

My Commission Expires: t?(,/,,R~~~~ 

Page 7 of 7 

It~ 
DOT Legal:~ 



ATTACHMENT 4



Affidavit of Pub ic tion 

State of South Dakota } 
C ty of Bon Homme ss 

.............. .. . .. .. ~ .. . ........ Being first duly sworn 
ys that the Tyndall Tribune & Register is a legal 

weekly newspaper for publication of legal and other offi­
cial notices as required by Chapter 298 of the Session 
Laws of South Dakota, 1939; that it has bona fide paid 
circulation of more than two hundred copies weekly; 
that it is published in English language in the City of 
'Iyndall, Bon Homme County, South Dakota, and has 
been admitted to the United States mail under second 
class mailing privilege for more than one year prior to 
the first publication of the notice herein mentioned, and 
that it is printed in an office maintained at the place of 

. publication at Tyndall, South Dakota, and that depo­
nent is the publisher in charge of the advertising depart­
ment of said newspaper; that the advertisement headed 

.spPI\ 

a printed copy of which is hereto attached, was printed 
and published in said newspaper fort~~.successive 

· weeks, upon the following dates: 

.k .ck.J ... 20. ~.~. 

.~ ~.!~ .. 20.!.~ 

~ .. l-L.20./.~ . 

·· .... .. .... ... .. ... ... .. .. 20 .. .. . . 

.... ... ....... ........ ... 20 ... .. . 

........ ..... ... ......... 20 ... .. . 

..... ... .......... ....... 20 ...... 

.... .. .. ..... ....... ... .. 20 ... .. . 

That the· full amolllli~ of the fee charged for the publica­
tion of said n otice, .:&. ... .. ~.~~!1:l.:-, inures to the benefit 
of the publisher of said newspaper, that n o agreement or 
understanding for the division thereof as been made 
with any other person, and that n o p s been agreed 
to be paid to y person whomsoever. 

/j\ 

BEFORE THE RD 
SURFACE TRANSPORTATION aOA 

WASHINGTON, DC 20423 ----

STB Docket No. AB-1253 ---
eY AND 

STATE OF SOUTH DAKOTA ACTING 
THROUGH ITS DEPARTMENT OF 
TRANSPORTATION -ADVERSE NAPA-Pl.A 

DISCONTINUANCE OF OPERATING AUTHORl.!7TY 
REGIONAL RAILROAD AUTH0'.2---

,ATION FOR 
NOTICE OF INTENT TO FILE APPLIC G AUTHOR 

ADVERSE DISCONTINUANCE OF OPERATIN 

h .1 oepartment of 
The State of South Dakota, acting by ani ~~ro~~181 ~ intends to file 

("State") gives notice that on or about_ Marc O C 20423 an application s 
Transportation Board ('Board"), Washington , : . . ' ratin auth 
sion for the adverse discontinuance of the rail service ope 9 . 
Napa-Platte Regional Railroad Authority ("NPRRA") over an approxrmat 
line extending between Milepost 0.0 near Napa Jct., SD and_ Milepost 13.4 
SD ('Napa-Tabor Line"). The Napa-Tabor Line is situated rn Yankton an 
Counties, South Dakota and traverses U.S. Postal Zip Codes 5~508, ~70 
The Line does not have stations. The reason for the proposed drscontinu.; 
State's lease of the Napa-Tabor Line to NPRRA has expired and NPRRA 
permission to discontinue its operating rights. The State now lease~ the N 
to Dakota Southern Railway Company ("DSRC"). DSRC has obtarned a 
icate of public convenience and necessity to provide common carrier s 
Napa-Tabor Line. 
There are no documents in the State's possession that indicate that the N, 

contains federally granted rights-of-way. Any such documentation that migll 
State's possession will be made available promptly to those requesting it. 

The application, when filed, can be viewed following its filing on the Be 
www.stb.gov, or a copy can be secured from the State's representatives, 
and addresses appear below. The application will include the State's enti 
continuance. Based on rulings made by the Board in its decision served in 
on May 31, 2017 this proposed discontinuance will not be subject to: offers 
sistance under49 U.S.C. § 10904 (49 C.F.R. § 1152.27 of the Board's rul 
public use conditions under49 U.S.C. § 10905 (49 C.F.R. § 1152.28 of the 
requests for trail use conditions under 16 U.S.C. § 1247(d) (49 C.F.R. 
Board's rules); or imposition of labor protective conditions under 49 U.S . 

Any interested person, after the application is filed, may file with the Bo. 
ments concerning the proposed adverse discontinuance or protests t 
are due 45 days from the date of filing of the application. Persons who 
discontinuance, but who do not wish to participate fully in the pi:ocess 
any oral hearings, or by submitting verified statements of witnesses co 
evidence, s~o.uld file C?mments. Persons opposing the proposed discon 
wrsh 10 part1c1pate actively and fully in the process should file a protes 
contain that party's enti~e case in opposition including the following: (1) 
name: a_ddress and busrnes~; (2) the protestant's interest in the procee 
des?nptron of t~e protestants use of the line or, if protestant does not u 
matron conce_mrng the group or public interest it represents; (3) the pro 
~easons why !t opposes the application including information regardin i 
mvo(ved service; and (4) the protestant's rebuttal of material submittJ · 
~nit~~ comments and protests will be considered by the Board in 1 

~1spos1t1on to make of the application. The commenting party or protesta 
rn the proceeding as its interests may appear. 

If ~ral hearing is desired, the requester must make a request for a 
p~ovrde reasons why an oral hearing is necessary. Oral hearing r ~ 
with the Board no later than 10 days after the application is filed. eq e 

Those parties filing protests to the proposed discontinuance should be 
ticipate actively either in the oral hearing or through submission of their 
form of verified statements and arguments at the time they file a protest. 

Parties seeking information concerning the filing of protests should 
§ 1152.25. 

Written comments and protests should indicate the proceeding designa 
No. AB 1253 and must be filed with the Chief, Section of A.dministra 
ceedings, Suriace iransporta\\on Board, i9~ t. Suee\, S'N,'Na':o\\\~~ 
no later than 45 days a1ter \he app\ica\ioo is \"\\ed. \n\~':o\ed \)et<:.OO':o 
comment or protest with the Board \o become a ?a~ \o \n\s di~n\i~ 
copy of each written comment or protest shall be seNed oo \he~, 
of the State: John H. LeSeur, Slover &. Lofuls \.\.P, ,n.4 '1\n S 
DC 20036, (202) 347-7170 and Kar\a \.. Engle, S~ ~\al\\ 
Dakota De artment of JransQQ · n 700 E.. Bro~ 
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BEFORE THE
SURFACE TRANSPORTATION BOARD

WASHINGTON, DC 20423
__________________________________

STB Docket No. AB-1253_________________________________
STATE OF SOUTH DAKOTA ACTING BY AND

THROUGH ITS DEPARTMENT OF
TRANSPORTATION – ADVERSE

DISCONTINUANCE OF OPERATING AUTHORITY – NAPA-PLATTE
REGIONAL RAILROAD AUTHORITY_________________________________

NOTICE OF INTENT TO FILE APPLICATION FOR 
ADVERSE DISCONTINUANCE OF OPERATING AUTHORIY

The State of South Dakota, acting by and through its Department of Transportation 
(“State”) gives notice that on or about March 26, 2018, it intends to fi le with the Surface 
Transportation Board (“Board”), Washington, D.C. 20423, an application seeking permis-
sion for the adverse discontinuance of the rail service operating authority held by the 
Napa-Platte Regional Railroad Authority (“NPRRA”) over an approximately 13.4 mile rail 
line extending between Milepost 0.0 near Napa Jct., SD and Milepost 13.4 +/- near Tabor, 
SD (“Napa-Tabor Line”). The Napa-Tabor Line is situated in Yankton and Bon Homme 
Counties, South Dakota and traverses U.S. Postal Zip Codes 57508, 57078, and 57063. 
The Line does not have stations. The reason for the proposed discontinuance is that the 
State’s lease of the Napa-Tabor Line to NPRRA has expired and NPRRA has not sought 
permission to discontinue its operating rights. The State now leases the Napa-Tabor Line 
to Dakota Southern Railway Company (“DSRC”). DSRC has obtained a modifi ed certif-
icate of public convenience and necessity to provide common carrier service over the 
Napa-Tabor Line.

There are no documents in the State’s possession that indicate that the Napa-Tabor Line 
contains federally granted rights-of-way. Any such documentation that might come into the 
State’s possession will be made available promptly to those requesting it.

The application, when fi led, can be viewed following its fi ling on the Board’s website, 
www.stb.gov, or a copy can be secured from the State’s representatives, whose names 
and addresses appear below. The application will include the State’s entire case for dis-
continuance. Based on rulings made by the Board in its decision served in this proceeding 
on May 31, 2017 this proposed discontinuance will not be subject to: offers of fi nancial as-
sistance under 49 U.S.C. § 10904 (49 C.F.R. § 1152.27 of the Board’s rules); requests for 
public use conditions under 49 U.S.C. § 10905 (49 C.F.R. § 1152.28 of the Board’s rules); 
requests for trail use conditions under 16 U.S.C. § 1247(d) (49 C.F.R. § 1152.29 of the 
Board’s rules); or imposition of labor protective conditions under 49 U.S.C. § 10903(b)(2).

Any interested person, after the application is fi led, may fi le with the Board written com-
ments concerning the proposed adverse discontinuance or protests to it. These fi ling 
are due 45 days from the date of fi ling of the application. Persons who may oppose the 
discontinuance, but who do not wish to participate fully in the process by appearing at 
any oral hearings, or by submitting verifi ed statements of witnesses containing detailed 
evidence, should fi le comments. Persons opposing the proposed discontinuance that do 
wish to participate actively and fully in the process should fi le a protest. Protests must 
contain that party’s entire case in opposition including the following: (1) the protestant’s 
name, address and business; (2) the protestant’s interest in the proceeding, including a 
description of the protestant’s use of the line or, if protestant does not use the line, infor-
mation concerning the group or public interest it represents; (3) the protestant’s specifi c 
reasons why it opposes the application including information regarding its reliance on the 
involved service; and (4) the protestant’s rebuttal of material submitted in the application.

Written comments and protests will be considered by the Board in determining what 
disposition to make of the application. The commenting party or protestant may participate 
in the proceeding as its interests may appear.

If oral hearing is desired, the requester must make a request for an oral hearing and 
provide reasons why an oral hearing is necessary. Oral hearing requests must be fi led 
with the Board no later than 10 days after the application is fi led.

Those parties fi ling protests to the proposed discontinuance should be prepared to par-
ticipate actively either in the oral hearing or through submission of their entire case in the 
form of verifi ed statements and arguments at the time they fi le a protest.

 Parties seeking information concerning the fi ling of protests should refer to 49 C.F.R. 
§ 1152.25.

Written comments and protests should indicate the proceeding designation, STB Docket 
No. AB 1253 and must be fi led with the Chief, Section of Administration, Offi ce of Pro-
ceedings, Surface Transportation Board, 395 E. Street, SW, Washington DC 20423-0001 
no later than 45 days after the application is fi led. Interested persons may fi le a written 
comment or protest with the Board to become a party to this discontinuance proceeding. A 
copy of each written comment or protest shall be served on the following representatives 
of the State: John H. LeSeur, Slover & Loftus LLP, 1224 17th Street, NW, Washington, 
DC 20036, (202) 347-7170 and Karla L. Engle, Special Assistant Attorney General, South 
Dakota Department of Transportation, 700 E. Broadway Ave., Pierre, SD 57501-2586, 
(605) 773-3262.

Written comments and protests may be sent to the Board either via the Board’s e-fi ling 
format or in the traditional paper format. Any person using e-fi ling should comply with the 
instructions found on the Board’s www.stb.gov website, at the “E-FILING” link. Any person 
submitting a fi ling in the traditional paper format should send the original and 10 copies 
of the fi ling to the Board with a certifi cate of service. Except as otherwise set forth in 49 
CFR Part 1152, every document fi led with the Board must be served on all parties to this 
adverse discontinuance proceeding in accordance with 49 C.F.R. § 1104.12(a).

The Board’s May 31, 2017 decision waived compliance with its environmental and his-
toric review regulations because the Board found that it was unlikely that the discontinu-
ance would result in any environmental impacts or salvage. Accordingly, no environmental 
or historic assessment will be prepared in this proceeding. 

Persons seeking further information concerning discontinuance procedures may contact 
the Board’s Offi ce of Public Assistance, Governmental Affairs and Compliance at (202) 
245-0238 or refer to the full discontinuance regulations at 49 CFR part 1152. Assistance 
for the hearing impaired is available through the Federal Information Relay Service (FIRS) 
at 1-800-877-8339. Board decisions and notices are available on the Board’s website at 
www.stb.gov.
Published three times at the approximate cost of $462.72.

Taycee Ranek and Aspen Schonebaum carefully 
cut out the pieces of their Dr. Seuss masks.

Grace Sanders and Adley Scheuerman draw pictures from the 
cover of a Dr. Seuss book to be displayed as a door cover.

Dodge Van Duysen and Sam Brandsgaard select
the pieces for their cat in the hat cookie.

Tyndall students celebrate Dr. Seuss’ birthday with activities

Kalem Hudson squirts some frosting onto 
his cookie for his cat in the hat cookie.

Kenadee Kozak attaches pieces of paper 
for her hot air balloon picture.

Major Aarstad places his 
truffula trees into the base.

Nikkata Wilson attaches the pieces 
to her Dr. Seuss mask.

Jersie Schonebaum attaches the last piece 
to off her cat in the hat cookie.

Ethan Boese colors a design on 
his hot air balloon picture.

Maggie Sedlacek arranges 
her truffula trees.

photos 
by

Becky 
Tycz

March 1
activities
centered
around
books

written by
Dr. Seuss

Weed and pest meeting March 23
 The annual meeting of the Bon Homme County 
Weed and Pest Board will be held Friday, March 
23 at 1 p.m. at the Courthouse Annex, Tyndall.  
Board members and any area residents are en-
couraged to attend.  Spray policies and guidelines 
for 2018 will be set. 

Landowners and producers informal 
workshop rescheduled for Friday
 Agricultural producers in eastern South Dakota 

-
riety of conservation practices focusing on improv-
ing soil health. Ducks Unlimited, the U.S. Natural 
Resources Conservation Service (NRCS) and several 
partners have developed the project under the Re-
gional Conservation Partnership Program (RCPP) 
aimed at improving soil health, wildlife habitat, and 
landscape productivity. RCPP provides landowners 

-
tive farming practices, improving wildlife habitat, 
diversifying crop rotations and landscape use.

-
tion at a public informational seminar Friday, March 
9 from 1 to 4 p.m. at Boog’s Bar, 109 E. Main Street, 

start your applications. 
 For more information contact Austin Peterson 

-
tionist, 605-589-3232 ext. 3.

Blood drive 
March 22
 Every two seconds, some-
one in the United States needs 
a blood transfusion to survive. 
To get blood to those patients 
in South Dakota, Iowa and Ne-
braska, LifeServe Blood Center 
needs 200,000 generous folks to 
take their turn in the blood donor 
chair every year!
 Only 38% of the American 
population is eligible to donate 
blood, and only a tenth of those 
people actually do make time to 
save lives. Blood donors need to 
be at least 16, weigh 120 pounds 
or more and be in general good 
health.  
 If you meet these criteria, 
please give blood at the Bon 
Homme High School blood drive 
Thursday, March 22 from 10 a.m. 
to 3:30 p.m. at Bon Homme High 
School, Tyndall.  
 Sign up to save a life today by 
going online at lifeserveblood-
center.org or calling Bon Homme 
High School at 605-589-3387.

If you wish to have a ride, 
call Joe at Country Ford 589-3362

Let Country Ford do the driving for you.

FREE rides to 
get groceries at 
either Avon or 

grocery store

WE’RE HERE TO HELP!!February 28, 2018
 The Bon Homme School District’s 
School Board met in special session on 
Wednesday, February 28, 2018 at 6:00 
p.m. at the Tyndall School, with the fol-
lowing members present:
 Present: Ben Hellmann, Sam Knoll, 
Tania Kostal, Amanda Larson, Mike Sed-
lacek, Teresa Sternhagen, Scott Weber

Gary Kortan, Business Manager
 President Ben Hellmann called the 
meeting to order at 6:00 p.m.
 Larson led the Pledge of Allegiance.

Item #68-1718-2 
 Motion by Sternhagen, seconded by 
Kostal, to approve the agenda.
 Aye: Hellmann, Knoll, Kostal, Larson, 
Sedlacek, Sternhagen, Weber

Item #69-1718-2 
 Motion by Sternhagen, seconded by 

Larson, to enter into executive session at 
6:05 p.m.
 Aye: Hellmann, Knoll, Kostal, Larson, 
Sedlacek, Sternhagen, Weber
 Topics discussed during the Retreat in-
cluded:
 1. Review superintendent candidate 
packets.
 2. If applicable, select date for inter-
views.
 President Hellmann declared the 
Board out of executive session at 8:00 
p.m. No action taken. 

Item #70-1718-2 
 Motion by Knoll, seconded by Sternha-
gen, to adjourn the meeting at 8:01 p.m.
 Aye: Hellmann, Knoll, Kostal, Larson, 
Sedlacek, Sternhagen, Weber

Ben Hellmann, School Board President
Gary Kortan, Business Manager
 Published one time at an approximate 
cost of $17.10

Proceedings of meetings of the 
Bon Homme School District 4-2
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and questioned if commissioners 
knew the language was gong to 
be taken out. Commissioner Jels-
ma con rmed that it was known 
that the conditional use permit 
was going to be dropped. Com-
missioners were unsure how to 
go about getting the language 
put back in Article 17 since it has 
already been approved. Van Ger-
pen will check with Brian Mc-
Ginnis at District III to see what 
the proper procedure is.
 Ronnie Hornstra spoke on be-
half of Prevailing Winds. James 
Damon and Bridget Canty 
(sPower) who were removed 
from the agenda would like to re-
schedule for the March 20 meet-
ing. Hornstra requested and re-
ceived contact information from 
Dennis Hovorka to send him 
the haul route agreements from 
sPower. 
 Highway superintendent 
Dennis Hovorka presented fuel 
quotes which were reviewed and 
approved.
 Commissioners approved Bro-
sz Engineering to complete the 
2018 bridge inspections. Hovo-
rka has ve bridges that require 
yearly inspections.
 Hovorka received approval to 
surplus a 1996 red Dodge with 
utility box, 1990 blue tonner with 

at bed and a 197  ord 100.
  Braven Boska has passed his 
CDL exam and has been moved 
from low-base starting to high-
base starting 1 . 2 e ective eb-
ruary 26.
 The John Deere Gator com-
missioners recently approved 
to purchase has been picked up 
and brought back to the shop. 
The gator has been serviced and 
equipped with a new battery and 
is currently being used. 
 The updated Snow Proce-
dure Handbook was passed out 
for commissioners to keep; ex-
tra copies will be available at 
the courthouse for anyone that 
would like to have a copy. 
 Commissioners approved the 
publishing of the Right of Way 
policy in the newspaper for two 
weeks.
 Sheehan Mack had to resched-
ule once again due to the weath-
er. They will give their Mack 
Truck presentation at the March 
20 meeting.
 Discussion on the highway de-
partment taking over the installa-
tion of the 911 signs was brought 
up. Twenty plus 911 signs need 
to be installed around the county. 
Hovorka has an employee that 
is willing to take on the job but 
would like to keep his current 
wage while doing the sign instal-
lation. Commissioners approved 
the request and informed Hovo-
rka where the signs and installa-
tion tools were located. 
 The highway crew is busy 
plowing and sanding the roads 
this week. Hovorka has one em-
ployee who slipped on ice and 
damaged his shoulder. An inci-
dent report has been led, and 
the employee has been given the 
ok to see a chiropractor. 
 Teresa Meredith informed 
commissioners that courthouse 
employees would like to have 
hot water installed in the upstairs 
bathrooms. Meredith looked into 
having a two-gallon water heater 
installed for $600. A 110 outlet 
would also be needed for the wa-
ter heater. Meredith suggested 
while having the 110 outlets in-
stalled she would also like the 
electrician to x the light xture 
out back and install an outlet by 
the back door to plug in a snow 
mat that she would like to pur-
chase for $270.  Commissioners 
approved all three requests.
 During Meredith’s time, Com-
missioner Bachmann questioned 
turning the EM-911 o ce into 
a bathroom, as there is no bath-
room on the second oor of the 
courthouse. Meredith was in 
favor of that idea but reminded 
commissioners the register of 
deeds needs more space and 

there is not su cient storage in 
the courthouse. Jelsma added 
that you couldn’t add on to the 
courthouse due to it being a his-
toric building. Bachmann sug-
gested splitting the space be-
tween a bathroom and storage 
space. After much discussion, no 
decisions were made.
 Sherri  Lenny Gramkow gave 
his update on the new police ve-
hicle, saying it should be here 
any day. Gramkow questioned 
what he should do with the old 
vehicle. He did not want to sur-
plus the vehicle, it has low miles 
and there is nothing mechani-
cally wrong with it. Gramkow 
suggested keeping the vehicle 
in the county and giving it to 
the emergency management de-
partment, as they do not need 
a pickup truck. Commissioners 
agreed with the idea. Bachmann 
suggested giving the EM pickup 
to highway superintendent Hov-
orka. 
 Discussion was held on giving 
the 911 coordinator duties to an 
employee in dispatch. Gramkow 
will place a sign up sheet in dis-
patch for employees who would 
like to take on the additional du-
ties; the selected employee will 
receive an additional $1 per hour. 
The deadline to sign up will be 
March 16. Gramkow will make 
a selection at the March 20 com-
missioner meeting. In the mean-
time, Gramkow will be speaking 
with interested candidates. 
 Eric Elsberry entered the meet-
ing to discuss the emergency 
management position with com-
missioners. Earlier that morning 
Chairman Soukup spoke with 
Elsberry about taking over EM 
duties. Elsberry agreed to take 
on the additional duties and has 
been looking into getting certi-

ed. Ten out of the 16 training 
courses he is required to take 
are online and Elsberry already 
has some of the required cours-
es completed due to them being 
a requirement for his current 
veterans service o ce position. 
Commissioners questioned addi-
tional compensation for Elsberry 
for taking on the additional du-
ties. Auditor Brunken suggested 
waiting and talking it over more 
or trying Elsberry on a trail basis 
before anything is set in stone. 
Commissioners agreed and ap-
proved a motion to hire Elsberry 
for 90 days at an additional $ 00 
per month. Elsberry will give an 
update at the June  meeting. 
 Auditor Brunken informed 
commissioners that Governor 
Daugaard declared Easter Mon-
day a holiday this year, and the 
courthouse will be closed Mon-
day, April 2.
 Chairman Soukup read a thank 
you card from Katie Hauck.
 Commissioners reviewed 
and approved the minutes of 
the ebruary 20 meeting and 
the annual report for 2017, re-
viewed and approved claims 
totaling $72,918.02; general fund 
- $23,443.87; road and bridge - 
$42,289.6 ; 911 - $4,20 .72; emer-
gency and disaster management 
- $2,973.78; and reviewed and ap-
proved ebruary timecards.
 With all matters handled, the 
meeting adjourned at 11:33 a.m.  
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BEFORE THE
SURFACE TRANSPORTATION BOARD

WASHINGTON, DC 20423
__________________________________

STB Docket No. AB-1253_________________________________
STATE OF SOUTH DAKOTA ACTING BY AND

THROUGH ITS DEPARTMENT OF
TRANSPORTATION – ADVERSE

DISCONTINUANCE OF OPERATING AUTHORITY – NAPA-PLATTE
REGIONAL RAILROAD AUTHORITY_________________________________

NOTICE OF INTENT TO FILE APPLICATION FOR 
ADVERSE DISCONTINUANCE OF OPERATING AUTHORIY

The State of South Dakota, acting by and through its Department of Transportation 
(“State”) gives notice that on or about March 26, 2018, it intends to fi le with the Surface 
Transportation Board (“Board”), Washington, D.C. 20423, an application seeking permis-
sion for the adverse discontinuance of the rail service operating authority held by the 
Napa-Platte Regional Railroad Authority (“NPRRA”) over an approximately 13.4 mile rail 
line extending between Milepost 0.0 near Napa Jct., SD and Milepost 13.4 +/- near Tabor, 
SD (“Napa-Tabor Line”). The Napa-Tabor Line is situated in Yankton and Bon Homme 
Counties, South Dakota and traverses U.S. Postal Zip Codes 57508, 57078, and 57063. 
The Line does not have stations. The reason for the proposed discontinuance is that the 
State’s lease of the Napa-Tabor Line to NPRRA has expired and NPRRA has not sought 
permission to discontinue its operating rights. The State now leases the Napa-Tabor Line 
to Dakota Southern Railway Company (“DSRC”). DSRC has obtained a modifi ed certif-
icate of public convenience and necessity to provide common carrier service over the 
Napa-Tabor Line.

There are no documents in the State’s possession that indicate that the Napa-Tabor Line 
contains federally granted rights-of-way. Any such documentation that might come into the 
State’s possession will be made available promptly to those requesting it.

The application, when fi led, can be viewed following its fi ling on the Board’s website, 
www.stb.gov, or a copy can be secured from the State’s representatives, whose names 
and addresses appear below. The application will include the State’s entire case for dis-
continuance. Based on rulings made by the Board in its decision served in this proceeding 
on May 31, 2017 this proposed discontinuance will not be subject to: offers of fi nancial as-
sistance under 49 U.S.C. § 10904 (49 C.F.R. § 1152.27 of the Board’s rules); requests for 
public use conditions under 49 U.S.C. § 10905 (49 C.F.R. § 1152.28 of the Board’s rules); 
requests for trail use conditions under 16 U.S.C. § 1247(d) (49 C.F.R. § 1152.29 of the 
Board’s rules); or imposition of labor protective conditions under 49 U.S.C. § 10903(b)(2).

Any interested person, after the application is fi led, may fi le with the Board written com-
ments concerning the proposed adverse discontinuance or protests to it. These fi ling 
are due 45 days from the date of fi ling of the application. Persons who may oppose the 
discontinuance, but who do not wish to participate fully in the process by appearing at 
any oral hearings, or by submitting verifi ed statements of witnesses containing detailed 
evidence, should fi le comments. Persons opposing the proposed discontinuance that do 
wish to participate actively and fully in the process should fi le a protest. Protests must 
contain that party’s entire case in opposition including the following: (1) the protestant’s 
name, address and business; (2) the protestant’s interest in the proceeding, including a 
description of the protestant’s use of the line or, if protestant does not use the line, infor-
mation concerning the group or public interest it represents; (3) the protestant’s specifi c 
reasons why it opposes the application including information regarding its reliance on the 
involved service; and (4) the protestant’s rebuttal of material submitted in the application.

Written comments and protests will be considered by the Board in determining what 
disposition to make of the application. The commenting party or protestant may participate 
in the proceeding as its interests may appear.

If oral hearing is desired, the requester must make a request for an oral hearing and 
provide reasons why an oral hearing is necessary. Oral hearing requests must be fi led 
with the Board no later than 10 days after the application is fi led.

Those parties fi ling protests to the proposed discontinuance should be prepared to par-
ticipate actively either in the oral hearing or through submission of their entire case in the 
form of verifi ed statements and arguments at the time they fi le a protest.

 Parties seeking information concerning the fi ling of protests should refer to 49 C.F.R. 
§ 1152.25.

Written comments and protests should indicate the proceeding designation, STB Docket 
No. AB 1253 and must be fi led with the Chief, Section of Administration, Offi ce of Pro-
ceedings, Surface Transportation Board, 395 E. Street, SW, Washington DC 20423-0001 
no later than 45 days after the application is fi led. Interested persons may fi le a written 
comment or protest with the Board to become a party to this discontinuance proceeding. A 
copy of each written comment or protest shall be served on the following representatives 
of the State: John H. LeSeur, Slover & Loftus LLP, 1224 17th Street, NW, Washington, 
DC 20036, (202) 347-7170 and Karla L. Engle, Special Assistant Attorney General, South 
Dakota Department of Transportation, 700 E. Broadway Ave., Pierre, SD 57501-2586, 
(605) 773-3262.

Written comments and protests may be sent to the Board either via the Board’s e-fi ling 
format or in the traditional paper format. Any person using e-fi ling should comply with the 
instructions found on the Board’s www.stb.gov website, at the “E-FILING” link. Any person 
submitting a fi ling in the traditional paper format should send the original and 10 copies 
of the fi ling to the Board with a certifi cate of service. Except as otherwise set forth in 49 
CFR Part 1152, every document fi led with the Board must be served on all parties to this 
adverse discontinuance proceeding in accordance with 49 C.F.R. § 1104.12(a).

The Board’s May 31, 2017 decision waived compliance with its environmental and his-
toric review regulations because the Board found that it was unlikely that the discontinu-
ance would result in any environmental impacts or salvage. Accordingly, no environmental 
or historic assessment will be prepared in this proceeding. 

Persons seeking further information concerning discontinuance procedures may contact 
the Board’s Offi ce of Public Assistance, Governmental Affairs and Compliance at (202) 
245-0238 or refer to the full discontinuance regulations at 49 CFR part 1152. Assistance 
for the hearing impaired is available through the Federal Information Relay Service (FIRS) 
at 1-800-877-8339. Board decisions and notices are available on the Board’s website at 
www.stb.gov.
Published three times at the approximate cost of $462.72.

CELEBRATION OF LIFE: Past and present students and staff of Bon Homme School along with friends and family gather in the school park-
ing lot the afternoon of March 11 to release balloons in celebration of the lives of Dan, Tina and Zach Johnson of Tyndall. Zach was a freshman 
at Bon Homme High School. (photo by Becky Tycz) 

Simek-Ptak VFW
Tyndall Teener 

BASEBALL BENEFIT

Tickets available at the Bottle Shop 
in Tyndall or any VFW member

Zach Johnson
 Zachary Johnson, 16, of Tyn-
dall died March 10, 2018 from in-
juries sustained in an automobile 
accident. uneral services will 
be 10 a.m. Saturday, March 17 
at the Bon Homme High School 
gym with Rev. Dean Schroeder 
o ciating. Burial will be in the 
Tyndall Cemetery, Tyndall. Visi-
tations will be  to 7 p.m. riday, 
March 16 at the Bon Homme 
High School gym and then one 
hour prior to the service.  The 
Opsahl-Kostel Memorial Cha-
pel, Tyndall is assisting the fam-
ily with the service details.  On-
line condolences may be sent at: 
www.opsahl-kostelfuneralhome.
com. 

Tina Johnson
 Tina Johnson, 48, of Tyndall 
died March 10, 2018 from inju-
ries sustained in an automobile 
accident. uneral services will 
be 10 a.m. Saturday, March 17 
at the Bon Homme High School 
gym with Rev. Dean Schroeder 
o ciating.  Burial will be in the 
Tyndall Cemetery, Tyndall.  Visi-
tations will be  to 7 p.m. riday, 
March 16 at the Bon Homme 
High School gym and then one 
hour prior to the service. The 
Opsahl-Kostel Memorial Cha-
pel, Tyndall is assisting the fam-
ily with the service details. On-
line condolences may be sent at: 
www.opsahl-kostelfuneralhome.
com. 
 

Daniel Johnson
 Daniel ‘Dan’ Johnson, 49, of 
Tyndall died March 10, 2018 
from injuries sustained in an au-
tomobile accident. uneral ser-
vices will be 10 a.m. Saturday, 
March 17 at the Bon Homme 
High School gym with Rev. Dean 
Schroeder o ciating. Burial will 
be in the Tyndall Cemetery with 
military graveside rites by the 
Pike-Wagner American Legion 
Post 2 Honor Guard and the 
South Dakota Army National 
Guard Honor Guard. Visitations 
will be  to 7 p.m. riday, March 
16 at the Bon Homme High 
School gym and then one hour 
prior to the service. The Opsahl-
Kostel Memorial Chapel, Tyndall 
is assisting the family with the 
service details.  On-line condo-
lences may be sent at: www.op-
sahl-kostelfuneralhome.com. 

Marjorie J. DeGroot
 uneral services for Marjorie 
J. DeGroot, 88, of Tyndall will 
be held at 2:30 p.m. Wednesday, 
March 14 at the Spring eld Com-
munity Bible Church in Spring-

eld with burial in the Spring-
eld Cemetery. Visitation will 

be the hour before the service. 
Crosby-Jaeger uneral Home of 
Spring eld is in charge of the ar-
rangements.

 Marjorie Jean DeGroot, daugh-
ter of Thomas and Cornelia 
(DeRoos) DeGroot, was born 
November 11, 1929 near Spring-

eld. Marjorie attended elemen-
tary school at Quinn Country 
School through the eighth grade. 
She was a member of the Kings-
burg Church, where she was 
the custodian for many years. 
She lived with her parents until 
their passing and then, shortly 
after, moved to the Good Samari-
tan Center in Tyndall. She died 
peacefully March 10, 2018 at the 
Good Samaritan Center in Tyn-
dall. 
 Survivors are her sisters and 
brother, Donna (Marlow) Peders-
en of Central City, Nebr., Thomas 
(Pat) DeGroot of Renton, Wash., 
Doris (Roger) Tucker of Wausa, 
Nebr. and Judy (Larry) Seger of 
Wallace, Nebr. and many nieces, 
nephews and friends.
  Marjorie was preceded in death 
by her parents; sisters, Leona 
Ruppelt, Betty De ries, Thelma 
Kent and Clarice Shutt.

sPower signs 30-year PPA 
for South Dakota wind farm
 sPower, a renewable energy 
Independent Power Producer 
(IPP), announced that it has ex-
ecuted a 30-year Power Purchase 
Agreement (PPA) for its Prevail-
ing Wind Park Project in South 
Dakota. The electricity generated 
by the project will be sold to a 
utility under a 30-year PPA.
 The project is a 220-MW wind 
farm located in Charles Mix, 
Hutchinson and Bon Homme 
Counties. It was rst developed 
by South Dakota local develop-
ment group Prevailing Winds, 
which sold the project to sPower 
in October of 2017.
 “We are excited to be involved 
in this great project that will 
provide so many bene ts to the 
state of South Dakota,” said Ryan 
Creamer, sPower’s CEO. “The 

Prevailing Winds Project was a 
local idea that has blossomed 
into a great Project that we are 
privileged to be a part of.”
 The expected electricity gen-
erated at full capacity is enough 
to meet the consumption of up 
to 90,000 average South Dakota 
homes. This is equal to avoiding 
more than 486,000 metric tons 
of CO2 emissions annually, rep-
resenting the equivalent of the 
greenhouse gas emissions from 
103,000 passenger vehicles driv-
en over the course of one year.
 The project is expected to gen-
erate over $ 6,000,000 in tax rev-
enue over the life of the project, 
which will be shared among the 
three local school districts, coun-
ties, townships and the state.

~ Obituaries 
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Bon Homme County, SD Farm

    Interested Parties call:     605-369-5491 (home)
                                                605-661-5446 (mobile)

For Sale  156 
acres

good farmground
with 

Ranchstyle home
and some

small outbuildings

Description:
NE Quarter of Section 12
Springfi eld Township
Approximately 3 miles north,
1 mile east of
Springfi eld, SD

BEFORE THE
SURFACE TRANSPORTATION BOARD

WASHINGTON, DC 20423
__________________________________

STB Docket No. AB-1253_________________________________
STATE OF SOUTH DAKOTA ACTING BY AND

THROUGH ITS DEPARTMENT OF
TRANSPORTATION – ADVERSE

DISCONTINUANCE OF OPERATING AUTHORITY – NAPA-PLATTE
REGIONAL RAILROAD AUTHORITY_________________________________

NOTICE OF INTENT TO FILE APPLICATION FOR 
ADVERSE DISCONTINUANCE OF OPERATING AUTHORIY

The State of South Dakota, acting by and through its Department of Transportation 
(“State”) gives notice that on or about March 26, 2018, it intends to fi le with the Surface 
Transportation Board (“Board”), Washington, D.C. 20423, an application seeking permis-
sion for the adverse discontinuance of the rail service operating authority held by the 
Napa-Platte Regional Railroad Authority (“NPRRA”) over an approximately 13.4 mile rail 
line extending between Milepost 0.0 near Napa Jct., SD and Milepost 13.4 +/- near Tabor, 
SD (“Napa-Tabor Line”). The Napa-Tabor Line is situated in Yankton and Bon Homme 
Counties, South Dakota and traverses U.S. Postal Zip Codes 57508, 57078, and 57063. 
The Line does not have stations. The reason for the proposed discontinuance is that the 
State’s lease of the Napa-Tabor Line to NPRRA has expired and NPRRA has not sought 
permission to discontinue its operating rights. The State now leases the Napa-Tabor Line 
to Dakota Southern Railway Company (“DSRC”). DSRC has obtained a modifi ed certif-
icate of public convenience and necessity to provide common carrier service over the 
Napa-Tabor Line.

There are no documents in the State’s possession that indicate that the Napa-Tabor Line 
contains federally granted rights-of-way. Any such documentation that might come into the 
State’s possession will be made available promptly to those requesting it.

The application, when fi led, can be viewed following its fi ling on the Board’s website, 
www.stb.gov, or a copy can be secured from the State’s representatives, whose names 
and addresses appear below. The application will include the State’s entire case for dis-
continuance. Based on rulings made by the Board in its decision served in this proceeding 
on May 31, 2017 this proposed discontinuance will not be subject to: offers of fi nancial as-
sistance under 49 U.S.C. § 10904 (49 C.F.R. § 1152.27 of the Board’s rules); requests for 
public use conditions under 49 U.S.C. § 10905 (49 C.F.R. § 1152.28 of the Board’s rules); 
requests for trail use conditions under 16 U.S.C. § 1247(d) (49 C.F.R. § 1152.29 of the 
Board’s rules); or imposition of labor protective conditions under 49 U.S.C. § 10903(b)(2).

Any interested person, after the application is fi led, may fi le with the Board written com-
ments concerning the proposed adverse discontinuance or protests to it. These fi ling 
are due 45 days from the date of fi ling of the application. Persons who may oppose the 
discontinuance, but who do not wish to participate fully in the process by appearing at 
any oral hearings, or by submitting verifi ed statements of witnesses containing detailed 
evidence, should fi le comments. Persons opposing the proposed discontinuance that do 
wish to participate actively and fully in the process should fi le a protest. Protests must 
contain that party’s entire case in opposition including the following: (1) the protestant’s 
name, address and business; (2) the protestant’s interest in the proceeding, including a 
description of the protestant’s use of the line or, if protestant does not use the line, infor-
mation concerning the group or public interest it represents; (3) the protestant’s specifi c 
reasons why it opposes the application including information regarding its reliance on the 
involved service; and (4) the protestant’s rebuttal of material submitted in the application.

Written comments and protests will be considered by the Board in determining what 
disposition to make of the application. The commenting party or protestant may participate 
in the proceeding as its interests may appear.

If oral hearing is desired, the requester must make a request for an oral hearing and 
provide reasons why an oral hearing is necessary. Oral hearing requests must be fi led 
with the Board no later than 10 days after the application is fi led.

Those parties fi ling protests to the proposed discontinuance should be prepared to par-
ticipate actively either in the oral hearing or through submission of their entire case in the 
form of verifi ed statements and arguments at the time they fi le a protest.

 Parties seeking information concerning the fi ling of protests should refer to 49 C.F.R. 
§ 1152.25.

Written comments and protests should indicate the proceeding designation, STB Docket 
No. AB 1253 and must be fi led with the Chief, Section of Administration, Offi ce of Pro-
ceedings, Surface Transportation Board, 395 E. Street, SW, Washington DC 20423-0001 
no later than 45 days after the application is fi led. Interested persons may fi le a written 
comment or protest with the Board to become a party to this discontinuance proceeding. A 
copy of each written comment or protest shall be served on the following representatives 
of the State: John H. LeSeur, Slover & Loftus LLP, 1224 17th Street, NW, Washington, 
DC 20036, (202) 347-7170 and Karla L. Engle, Special Assistant Attorney General, South 
Dakota Department of Transportation, 700 E. Broadway Ave., Pierre, SD 57501-2586, 
(605) 773-3262.

Written comments and protests may be sent to the Board either via the Board’s e-fi ling 
format or in the traditional paper format. Any person using e-fi ling should comply with the 
instructions found on the Board’s www.stb.gov website, at the “E-FILING” link. Any person 
submitting a fi ling in the traditional paper format should send the original and 10 copies 
of the fi ling to the Board with a certifi cate of service. Except as otherwise set forth in 49 
CFR Part 1152, every document fi led with the Board must be served on all parties to this 
adverse discontinuance proceeding in accordance with 49 C.F.R. § 1104.12(a).

The Board’s May 31, 2017 decision waived compliance with its environmental and his-
toric review regulations because the Board found that it was unlikely that the discontinu-
ance would result in any environmental impacts or salvage. Accordingly, no environmental 
or historic assessment will be prepared in this proceeding. 

Persons seeking further information concerning discontinuance procedures may contact 
the Board’s Offi ce of Public Assistance, Governmental Affairs and Compliance at (202) 
245-0238 or refer to the full discontinuance regulations at 49 CFR part 1152. Assistance 
for the hearing impaired is available through the Federal Information Relay Service (FIRS) 
at 1-800-877-8339. Board decisions and notices are available on the Board’s website at 
www.stb.gov.
Published three times at the approximate cost of $462.72.

Zach Johnson
 Funeral services were held 
for Zachary Arthur Johnson, 16, 
of Tyndall March 17 at the Bon 
Homme High School Gym with 

Burial was in the Tyndall Cem-
etery, Tyndall. The Opsahl-Kostel 
Memorial Chapel, Tyndall, SD 
assisted the family with the ser-
vice details. On-line condolences 
may be sent at: www.opsahl-
kostelfuneralhome.com. 

 Zach was born February 2, 
2002 in Yankton, South Dakota 
to Dan and Tina (Gienger) John-
son and brothers, Derrick and 
Jason Johnson to make their 
family complete. Zach grew up 
in Tyndall and was in his fresh-
man year at Bon Homme High 
School. Zach was well known 
and liked through his many ac-
tivities including football, wres-
tling, baseball and his academic 
achievements. He was also very 
involved in St. John’s Lutheran 
Church through Sunday school, 
vacation Bible school, youth 
group and church camp in the 
summers. Zach died March 10, 
2018 in rural Hutchinson County 
driving with his parents, Dan 
and Tina Johnson, on their way 
to an AAU wrestling tournament 
in Mitchell.  
 Zach is survived by his broth-
ers, Derrick (Brooke) Johnson of 
Brandon and Jason (Breanna Jo-
hanneson) Johnson of Tyndall; 
grandparents, Nilus and JoAnne 
Johnson of Mitchell; uncles, 
Matt Johnson of Mitchell, Curt 
(Elaine) Johnson of Beresford, 
Jeremie (Melissa) Johnson of 
Glenwood, Okla., Keith Gienger 
of  Robinson, ND and Kevin 
(Dawn) Gienger of Kensal, ND; 
aunts,  Pauline (Darwin) Roeske 
of Jamestown, ND and Lori (Bill) 
Rath of Cleveland, ND and sev-
eral cousins. 
 Zach was preceded in death by 
his nephew, Johnathan Johnson; 
grandparents, Arthur and Lois 
Gienger and cousin, Wally Diede. 

Tina Johnson
 Funeral services for Tina Marie 
(Gienger) Johnson, 48, of Tyndall 
were held March 17 at the Bon 
Homme High School Gym with 

Burial was in the Tyndall Ceme-
tery, Tyndall.  The Opsahl-Kostel 
Memorial Chapel, Tyndall, SD 
assisted the family with the ser-
vice details.  On-line condolences 
may be sent at: www.opsahl-
kostelfuneralhome.com. 

 Tina was born in Oakes, ND 
to Arthur and Lois (Widmer) 
Gienger August 8, 1969. She 
went to high school at James-
town High School and graduat-
ed in 1988. She went onto earn an 
Associate’s Degree in computer 
science from Lake Area Technical 
Institute, where she met her hus-
band, Daniel Johnson. They were 
married at St. John’s Lutheran 
Church in Jamestown, ND July 
21, 1990 and to this union were 
born three sons, Derrick (1991), 
Jason (1994) and Zach (2002). 
Tina worked as a quality control 
technician for Applied Engineer-
ing in Yankton for 15 years. She 
was a youth group supervisor 
and Sunday school superinten-
dent for 20+ years at St. John’s 
Lutheran Church in Tyndall. 
Tina died March 10, 2018 in rural 
Hutchinson County driving with 
her husband, Dan, and son, Zach, 
to an AAU wrestling tournament 
in Mitchell. 
 Tina is survived by her sons, 
Derrick (Brooke) Johnson of Bran-
don and Jason (Breanna Johanne-
son) Johnson of Tyndall; broth-
ers, Keith Gienger of Robinson, 
ND and Kevin (Dawn) Gienger 
of Kensal, ND; sister, Pauline 
(Darwin) Roeske of Jamestown, 
ND and Lori (Bill) Rath of Cleve-
land, ND; parents-in-law, Nilus 
and JoAnne Johnson of Mitchell; 
brothers-in-law, Matt Johnson of 
Mitchell, Curt (Elaine) Johnson 
Beresford and Jeremie (Melissa) 
Johnson of Glenwood, Okla. and 
several nephews and nieces. 
 Tina was preceded in death by 
her grandson, Johnathan John-
son; parents, Arthur and Lois 
Gienger and nephew, Wally Die-
de.

Dan Johnson
 Funeral services for Daniel 
James Johnson, 49, of Tyndall 
were held March 17 at the Bon 
Homme High School Gym with 

Burial was in the Tyndall Cem-
etery with military graveside 
rites by the Pike-Wagner Ameri-
can Legion Post 2 Honor Guard 
and the South Dakota Army Na-
tional Guard Honor Guard. The 
Opsahl-Kostel Memorial Chapel, 
Tyndall, SD assisted the fam-
ily with the service details.  On-
line condolences may be sent at: 
www.opsahl-kostelfuneralhome.
com. 

 Dan was born in Wagner, SD to 
Nilus and JoAnne (Honomichl) 
Johnson June 6, 1968. He went to 
high school at Wagner Commu-
nity School where he competed 
in football and wrestling. He 
enlisted with the South Dakota 
Army National Guard out of 
Wagner, SD October 6, 1986. He 
later graduated from high school 
in 1987. Dan went on to earn an 
Associate’s Degree in welding 
from Lake Area Technical Insti-
tute; where he met his wife, Tina 
Gienger. They were married at 
St. John’s Lutheran Church in 
Jamestown, ND July 21, 1990 
and to this union were born three 
sons, Derrick (1991), Jason (1994) 
and Zach (2002). Dan worked as 
a welder for Manitou in Yankton, 
SD for 13 years. He was a youth 
group supervisor and trustee 
at St. John’s Lutheran Church 
in Tyndall and a part of the Bon 
Homme Athletic Booster Club. 
Daniel died March 10, 2018 in 
rural Hutchinson County driv-
ing with his wife, Tina, and son, 
Zach, to an AAU wrestling tour-
nament in Mitchell.  
 Dan is survived by his sons, 
Derrick (Brooke) Johnson of 
Brandon and Jason (Breanna Jo-
hanneson) Johnson of Tyndall; 
parents, Nilus and JoAnne John-
son of Mitchell; brothers, Matt 
Johnson of Mitchell, Curt (Elaine) 
Johnson of Beresford and Jeremie 
(Melissa) Johnson of Glenwood, 
Okla.; brothers-in-law, Keith 
Gienger of Robinson, ND and 
Kevin Gienger of Kensal, ND; 
sisters-in-law, Pauline (Darwin) 
Roeske of Jamestown, ND and 
Lori (Bill) Rath of Cleveland, ND 
and several nephews and nieces. 
 Dan was preceded in death by 
his grandson, Johnathan John-
son; parents-in-law, Arthur and 
Lois Gienger and nephew, Wally 
Diede.

Marilyn McNeely
 Memorial services for Mari-

were held March 15 at the United 

with inurnment at the Trin-
ity Presbyterian Cemetery, rural 
Avon. Crosby-Jaeger Funeral 

of the arrangements.

  Marilyn Jean McNeely was 
born March 20, 1931 on a farm 
near Calvin, ND, the daughter 
of Alexander “Mac” and Ruth 
(Heller) McKechnie. Marilyn 
was one of eight children. She 
was a caregiver for several of 
her siblings and supported them 
throughout her life, especially 
her youngest brother, David. 
Marilyn’s family moved from the 
farm to Sioux Falls during WWII. 
She graduated from Washing-
ton High School in Sioux Falls in 
1949. She graduated from South-
ern State Teacher’s College in 

NOTICE TO TYNDALL RESIDENTS
Tyndall City Ordinance prohibits

 the dumping of sump pumps
 into the sanitary sewer

Julius Schmidt
 Funeral services for Julius 
Schmidt, 93, of Tyndall will be 
held at 10:30 a.m. Friday, March 
23 at the St. John Lutheran 
Church, Tyndall with burial fol-
lowing in the Tyndall Cemetery 
with military graveside rites. 
Visitation will be held from 6 
p.m. until a 7 p.m. prayer ser-
vice Thursday, March 22 at the 
church. Funeral arrangements 
have been entrusted into the care 
of the Goglin Funeral Home of 
Tyndall. Online condolences may 
be sent at www.goglinfh.com

 Julius Schmidt was born Sep-
tember 24, 1924 to Andrew and 
Anna (Bujer) Schmidt in Tyn-
dall, SD. He attended Tyndall 
school and graduated in 1943. 

-
lius served in the U.S. Army and 
was awarded the South Korea 
Veterans Ambassador for Peace 
Medal. June 5, 1950, Julius mar-
ried Linda Finck at Immanuel 
Reformed Church in rural Tripp, 
SD. Together they owned and 
operated Schmidt’s Service and 
Consumer Supply in Tyndall, 
SD until retiring in 1986. Follow-
ing retirement, Julius and Linda 
moved to Mesa, Ariz. during the 
warm winter months. During the 
summers, they always returned 
home to Tyndall. He was also an 
active member of the communi-
ty; he regularly attended St. John 
Lutheran Church, was a retired 

the Tyndall Fire Department, a 
lifetime member of Pike-Wag-
ner American Legion Post 2 and 
Simek-Ptak VFW Post 6895 and 
served as the VFW Commander 
for a time and was also a retired 
Tyndall City Council member. Ju-
lius was also instrumental in the 
building of the grandstands at 

and with the Apple Tree Basin in 

March 15, 2018 at the Good Sa-
maritan Society of Tyndall.
 He is survived by his chil-
dren, Sandra (John) Stahl of 
Kosciusko, Miss., Robert (Kar-
en) Schmidt of Tyndall, Patricia 
(Rob) Foudray of Rapid City 
and Michael (Christi) Schmidt of 
Tyndall; grandchildren, Juanita 
Parkinson, Alyson Land, Phylis 
Odum, Lyndsay Lunders, Steven 
Doyle, Megan Schmidt, Jennifer 
Schmidt, Joshua Schmidt and 
Landon Schmidt; great-grand-
children, Ashleigh Parkinson, 
Collin Parkinson, Joshilyn Land, 
Mary Tyndall Odum, Connor 
Lunders, Carson Lunders, John 
William Odum and Trae Land.
 He was welcomed to his eter-
nal home by his parents, Andrew 
and Anna; his bride, Linda; son, 
Richard; brothers, Jake and El-
mer Schmidt and sisters, Doro-
thy Burnett, Pauline Sternhagen, 
Deloris Isaak, Hattie Sandau and 
Ruby Sandau.

her MA from the University of
South Dakota-Vermillion. Mari-
lyn was united in marriage to 
Arlon “Bud” McNeely October
18, 1952 in Sioux Falls. They fre-
quently moved as Bud served
over 30 years in military service
and was an educator and school
administrator for many years in 
numerous communities, mostly
along the Missouri River. She
was a former president of the
South Dakota China Painters 
Association. Marilyn was a tal-
ented musician in her younger
years. She travelled throughout 
the country with the Washington
High School Band. Marilyn was a
member of the UCC Church and 
the American Legion Auxiliary. 
She also was very active in the 

died March 11, 2018 at the Good 
Samaritan Center in Scotland. 
 Survivors are her two sons,
Guy (Carleen) of Yankton and Jay 

Alex, Kathryn, Jesse McNeely
and Misty Lindgren; three great
grandkids, Ethan, Jacob and Lu-
cas McNeely; two brothers, Alan
John McKechnie of Seattle, Wash. 
and David McKechnie of Sioux 
Falls; two sisters, Carol (Ed)
Preisendorfer of Grants Pass,
Ore. and Judith Fingar of Seat-
tle, Wash. and many nieces and
nephews. 
 Marilyn was preceded in death 
by her husband, Bud, April 15, 
2016; parents and three brothers,
Don, James and John, who died
in infancy.

www.goglinfh.com
Tyndall - Scotland - Tripp - Yankton

*****
The most-used letter in the 

English alphabet is “E,” and 
“Q” is the least used.

*****

*****
If you are snacking on an apple, 

be sure to eat the skin. It contains 
an antioxidant chemical called 
quercetin, which is thought to 
boost the immune system and 

*****

Bernhard Winckler
 Funeral services for Bernhard 
(Ben) Winckler, 93, of Tyndall will 
be held at 10:30 a.m. Saturday, 
March 24 at the United Method-
ist Church in Tyndall with burial 
following in the Tyndall Cem-
etery. Visitation will be held from 
5:30 p.m. until a 6:30 p.m. prayer 
service Friday, March 23 at the 
Goglin Funeral Home, Tyndall. 
Funeral arrangements have been 
entrusted into the care of the Go-
glin Funeral Home of Tyndall. 
Online condolences may be sent 
at www.goglinfh.com
 Ben died March 19, 2018 at the 
Good Samaritan Society of Tyn-
dall.

*****
Do your work with your whole 
heart, and you will succeed - 
there’s so little competition.

-- Elbert Hubbard
*****

~ Obituaries 





AFFIDAVIT OF PUBLICATION 

YANKTON DAILY PRESS & DAKOTAN 
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Dakotan to Work for 

Your Bu1lnm Today: 
CalliO~S-7811 

~ FirstNationalBank 

HI, YANKTON 
NICE TO MEET YOU 
DON'T MISS OUR GREAT CD RATE! 

• This ccr<lficare of deposit is available for new funds 
deposited into The Ant Nation.11 Bank in Siou>C Fairs 

and is onl·y aivailable for a limited time. 

Call us ac (605) 335-5200 or 800-339-1160 to gee 
started. Ask about our ag fonding and business 
loan produces. coo. 
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Draft Federal Register Notice

FR-_______

SURFACE TRANSPORTATION BOARD

[STB Docket No. AB-1253]

State of South Dakota Acting by and Through Its Department of Transportation – Adverse 

Discontinuance of Operating Authority – Napa-Platte Regional Railroad Authority

On ________, the State of South Dakota, acting by and through its Department of 

Transportation (“State”), filed an application under 49 U.S.C. § 10903 asking the Surface 

Transportation Board (“Board”) to authorize the third-party, or “adverse,” discontinuance of 

operating authority held by the Napa-Platte Regional Railroad Authority (“NPRRA”) on a line of 

railroad extending from railroad milepost  0.0 near Napa Jct., SD to milepost 13.4+/- near 

Tabor, SD (“Line”), a distance of approximately 13.4 miles in the Counties of Yankton, SD and 

Bon Homme, SD.  The Line includes no stations and traverses through United States Postal 

Service ZIP codes 57058, 57078, and 57063.

According to the State, it owns the Line and its lease of the Line to NPRRA has 

expired.  The State also represents that NPRRA is a non-operating common carrier that has not 

provided any common carrier service over the Line since NPRRA obtained authority to so in 

2007;1 that the State now leases the Line to an operating common carrier – the Dakota Southern 

Railway Company (“DSRC”); and that, at the State’s request, the DSRC has obtained a modified 

certificate of public convenience and necessity that authorizes DSRC to provide common carrier 

service over the Line and to provide common carrier service over a connecting rail line segment 

                                                           
1 See Napa-Platte Reg’l R.R. Auth. – Lease and Oper. Exempt. – Dakota Short Line

Corp., FD 35025 (STB served May 31, 2007).
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owned by the State extending from milepost 13.4 +/- near Tabor, SD to milepost 54.5 near 

Ravinia, SD (“Connecting Line Segment”).2 The State now seeks Board permission through an 

adverse discontinuance proceeding to terminate NPRRA’s regulatory authority to lease and 

operate the Line.

In a decision served in this proceeding on May 31, 2017, the Board granted a 

petition filed by the State for exemptions from several statutory provisions and for waivers of 

certain Board regulations governing rail line discontinuances.  Because the State has made 

arrangements with DSRC to provide common carrier service on the Line, all interested persons 

should be aware that this application is for adverse discontinuance and will not result in the 

abandonment of service over the Line.  Therefore, as discussed in the Board’s May 31, 2017 

decision, the Board has exempted this proceeding from the offer of financial assistance (“OFA”) 

requirements at 49 U.S.C. § 10904 and waived its OFA regulations at 49 CFR § 1152.27, and the 

Board will not entertain requests for a public use condition under 49 U.S.C. § 10905 (49 CFR §

1152.28) or a trail use condition under 16 U.S.C. § 1247(d) (49 CFR § 1152.29).  

                                                           
2 See Dakota S. Ry. Co. – Modified Certificate of Pub. Convenience and Necessity –

Yankton, Bon Homme, and Charles Mix Counties, SD, FD 36086 (STB served Jan. 25, 2017).  
According to the State, its lease of the Connecting Line Segment to NPRRA has expired; the 
State requested NPRRA to file a notice at the Board terminating the modified certificate 
operating rights NPRRA obtained to provide service over the Connecting Line Segment in Napa-
Platte Reg’l R.R. Auth. – Modified Certificate, FD 35026 (STB served June 14, 2007); and 
NPRRA refused to do so.  The State filed a declaratory order petition asking the Board to 
terminate NPRRA’s modified certificate operating rights over the Connecting Line Segment.  
See State of S. Dakota, Acting by and Through its Dep’t of Transp. – Pet. for Declaratory Order,
FD No. 36096 (Filed Feb. 8, 2017).  The Board granted this petition in its decision served in FD 
No. 36096 on June 14, 2017 and issued an order terminating NPRRA’s modified certificate 
rights over the Connecting Line Segment.  The Line and the Connecting Line Segment are 
segments of a single branch line the State acquired in 1980 extending between milepost 0.0 near 
Napa Jct., SD and milepost 83.3 near Platte, SD (“Napa-Platte Line”).  The portion of Napa-
Platte Line extending between milepost 54.5 near Ravinia, SD and milepost 83.3 near Platte, SD 
has been rail banked.  See S.D. Ry. – Notice of Interim Trail Use & Termination of Modified 
Rail Certificate, FD 31874 (STB served July 17, 2007).
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All interested persons should also be aware that the Line now constitutes 

NPRRA’s entire rail system.  Therefore, as discussed in the Board’s May 31, 2017 decision, the 

Board will not impose labor protective conditions in this proceeding.  

The State represents that the Line does not contain federally granted rights-of-

way.  Any documentation in the State’s possession will be made available promptly to those

requesting it.  The State’s entire case in chief for adverse discontinuance was filed with the 

application.

Any interested person may file written comments concerning the proposed 

adverse discontinuance or protests (including protestant’s entire opposition case) by ________ 

[45 days after the application is filed].  Persons who may oppose the proposed adverse 

discontinuance but who do not wish to participate fully in the process by submitting verified 

statements of witnesses containing detailed evidence should file comments.  Persons opposing 

the proposed discontinuance that do wish to participate actively and fully in the process should 

file a protest, observing the filing, service, and content requirements of 49 CFR § 1152.25.  The 

State’s reply, if any, is due by ______ [60 days after the application is filed]. 

All filings in response to this notice must refer to Docket No. AB 1253 and must 

be sent to: (1) Chief, Section of Administration, Office of Proceedings, Surface Transportation 

Board, 395 E Street, SW, Washington DC 20423-0001; (2)  John H. LeSeur, Slover & Loftus 

LLP, 1224 17th Street, NW, Washington, DC 20036, (202) 347-7170; and (3) Karla L. Engle, 

Special Assistant Attorney General, South Dakota Department of Transportation, 700 E. 

Broadway Ave., Pierre, SD 57501-2586, (605) 773-3262.

Filings may be submitted either via the Board’s e-filing format or in the 

traditional paper format.  Any persons using e-filing should comply with the instructions found 
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on the Board’s website (http://www.stb.gov), at the “E-FILING” link.  Any person submitting a 

filing in the traditional paper format should send the original and 10 copies of the filing to the 

Board with a certificate of service.  Except as otherwise set forth in 49 CFR § 1152, every 

document filed with the Board must be served on all parties to this adverse discontinuance

proceeding.  49 CFR § 1104.12(a).

The Board’s May 31, 2017 decision waived compliance with its environmental 

and historic review regulations because the Board found that it was unlikely that the 

discontinuance would result in any environmental impacts or salvage.  Accordingly, no 

environmental or historic assessment will be prepared in this proceeding.

Persons seeking further information concerning discontinuance procedures may 

contact the Board’s Office of Public Assistance, Governmental Affairs and Compliance at (202) 

245-0238 or refer to the full discontinuance regulations at 49 CFR part 1152.  Assistance for the 

hearing impaired is available through the Federal Information Relay Service (FIRS) at 1-800-

877-8339.

Board decisions and notices are available on our website at http://www.stb.gov.

Decided:  _______

By the Board, Rachel D. Campbell, Director, Office of Proceedings. 
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Draft Federal Register Notice

FR-_______ 

SURFACE TRANSPORTATION BOARD

[STB Docket No. AB-1253] 

State of South Dakota Acting by and Through Its Department of Transportation – Adverse 

Discontinuance of Operating Authority – Nappa-Platte Regional Railroad Authority

  On ________, the State of South Dakota, acting by and through its Department of 

Transportation (“State”), filed an application under 49 U.S.C. § 10903 asking the Surface 

Transportation Board (“Board”) to authorize the third-party, or “adverse,” discontinuance of 

operating authority held by the Napa-Platte Regional Railroad Authority (“NPRRA”) on a line of 

railroad extending from railroad milepost  0.0 near Napa Jct., SD to milepost 13.4+/-  near

Tabor, SD ( “Line”), a distance of approximately 13.4 miles in the Counties of Yankton, SD and 

Bon Homme, SD.  The Line includes no stations and traverses through United States Postal 

Service ZIP codes 57058, 57078, and 57063. 

  According to the State, it owns the Line and; its lease of the Line to NPRRA has 

expired;. it has requested NPRRA to obtain authorization from the Board to discontinue the 

operating authority NPRRA obtained from the Board in 2007 to conduct common carrier 

operations over the Line;1 and NPRRA has refused to do so. The State also represents that 

NPRRA is a non-operating common carrier that has not provided any common carrier service 

over the Line since NPRRA obtained authority to so in 2007;2 that the State now leases the Line 

                                                           
1 See Napa-Platte Reg’l R.R. Auth. – Lease and Oper. Exempt. –Dakota Short Line 

Corp., FD 35025 (STB served May 31, 2007). 
2 See Napa-Platte Reg’l R.R. Auth. – Lease and Oper. Exempt. – Dakota Short Line 

Corp., FD 35025 (STB served May 31, 2007). 

--------
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to an operating common carrier – the Dakota Southern Railway Company (“DSRC”); and that, at 

the State’s request, the DSRC has obtained a modified certificate of public convenience and 

necessity that authorizes DSRC to provide common carrier service over the Line and to provide 

common carrier service over a connecting rail line segment owned by the State extending from

milepost 13.4 +/- near Tabor, SD to milepost 54.5 near Ravinia, SD (“Connecting Line

Segment”).3 The State now seeks Board permission through an adverse discontinuance

proceeding to terminate NPRRA’s regulatory authority to lease and operate the Line.

In a decision served in this proceeding on May 31______, 2017, the Board 

granted a petition filed by the State for exemptions from several statutory provisions and for 

waivers of certain Board regulations governing rail line discontinuances. Because the State has 

made arrangements with DSRC to provide common carrier service on the Line, all interested 

persons should be aware that this application is for adverse discontinuance and will not result in 

the abandonment of service over the Line.  Therefore, as discussed in the Board’s May 31, 

2017_____ decision, the Board has exempted this proceeding from the offer of financial 

                                                           
3 See Dakota S. Ry. Co. – Modified Certificate of Pub. Convenience and Necessity –

Yankton, Bon Homme, and Charles Mix Counties, SD, FD 36086 (STB served Jan. 25, 2017).  
According to the State, its lease of the Connecting Line Segment to NPRRA has expired; the 
State has requested NPRRA to file a notice at the Board terminating the modified certificate 
operating rights NPRRA obtained to provide service over the Connecting Line Segment in Napa-
Platte Reg’l R.R. Auth. – Modified Certificate, FD 35026 (STB served June 14, 2007); and 
NPRRA has refused to do so.  The State has filed a declaratory order petition asking the Board to 
terminate NPRRA’s modified certificate operating rights over the Connecting Line Segment.  
See State of S. Dakota, Acting by and Through its Dep’t of Transp. – Pet. for Declaratory Order,
FD No. 36096 (Filed Feb. 8, 2017). The Board granted this petition in its decision served in FD 
No. 36096 on June 14, 2017 and issued an order terminating NPRRA’s modified certificate 
rights over the Connecting Line Segment. The Line and the Connecting Line Segment are 
segments of a single branch line the State acquired in 1980 extending between milepost 0.0 near
Napa Jct., SD and milepost 83.3 near Platte, SD (“Napa-Platte Line”).  The portion of Napa-
Platte Line extending between milepost 54.5 near Ravinia, SD and milepost 83.3 near Platte, SD
has been rail banked.  See S.D. Ry. – Notice of Interim Trail Use & Termination of Modified 
Rail Certificate, FD 31874 (STB served July 17, 2007).
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assistance (“OFA”) requirements at 49 U.S.C. § 10904 and waived its OFA regulations at 49

CFR § 1152.27, and the Board will not entertain requests for a public use condition under 49

U.S.C. § 10905 (49 CFR § 1152.28) or a trail use condition under 16 U.S.C. § 1247(d) (49 CFR 

§ 1152.29).  

All interested persons should also be aware that the Line now, and the Connecting 

Line Segment, constitutes NPRRA’s entire rail system. Therefore, as discussed in the Board’s 

May 31, 2017_______ decision, the Board will not impose labor protective conditions in this 

proceeding. if it grants the State’s adverse discontinuance application in this proceeding to 

terminate NPRRA’s operating rights over the Line and, as requested by the State in a companion 

proceeding,4 terminates NPRRA’s regulatory authority to operate over the Connecting Line 

Segment.

The State represents that the Line does not contain federally granted rights-of-

way. Any documentation in the State’s possession will be made available promptly to those 

requesting it. The State’s entire case in chief for adverse discontinuance was filed with the 

application.

Any interested person may file written comments concerning the proposed 

adverse discontinuance or protests (including protestant’s entire opposition case) by ________ 

[45 days after the application is filed]. Persons who may oppose the proposed adverse

discontinuance but who do not wish to participate fully in the process by submitting verified 

statements of witnesses containing detailed evidence should file comments.  Persons opposing 

the proposed discontinuance that do wish to participate actively and fully in the process should 

                                                           
4 See State of S. Dakota, Acting by and Through its Dep’t of Transp. – Verified Pet. for 

Declaratory Order, FD No. 36096 (Filed Feb. 8, 2017).
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file a protest, observing the filing, service , and content requirements of 49 CFR § 1152.25.  The 

State’s reply, if any, is due by ______ [60 days after the application is filed].

All filings in response to this notice must refer to Docket No. AB 1253 and must 

be sent to: (1) Chief, Section of Administration, Office of Proceedings, Surface Transportation 

Board, 395 E Street, SW, Washington DC 20423-0001; (2) John H. LeSeur, Slover & Loftus 

LLP, 1224 17th Street, NW, Washington, DC 20036, (202) 347-7170; and (3) Karla L. Engle, 

Special Assistant Attorney General, South Dakota Department of Transportation, 700 E. 

Broadway Ave., Pierre, SD 57501-2586, (605) 773-3262.

Filings may be submitted either via the Board’s e-filing format or in the 

traditional paper format.  Any persons using e-filing should comply with the instructions found 

on the Board’s website (http://www.stb.gov), at the “E-FILING” link.  Any person submitting a

filing in the traditional paper format should send the original and 10 copies of the filing to the 

Board with a certificate of service.  Except as otherwise set forth in 49 CFR § 1152, every 

document filed with the Board must be served on all parties to this adverse discontinuance

proceeding. 49 CFR § 1104.12(a).

The Board’s May 31, 2017 ______ decision waived compliance with its 

environmental and historic review regulations because the Board found that it was unlikely that 

the discontinuance would result in any environmental impacts or salvage.  Accordingly, no 

environmental or historic assessment will be prepared in this proceeding.

Persons seeking further information concerning discontinuance procedures may 

contact the Board’s Office of Public Assistance, Governmental Affairs and Compliance at (202) 

245-0238 or refer to the full discontinuance regulations at 49 CFR part 1152. Assistance for the 
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hearing impaired is available through the Federal Information Relay Service (FIRS) at 1-800-

877-8339.

Board decisions and notices are available on our website at http://www.stb.gov.

Decided:  _______

By the Board, Rachel D. Campbell, Director, Office of Proceedings.




