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THE STATE OF SOUTH DAKOTA ACTING BY
AND THROUGH ITS DEPARTMENT OF
TRANSPORTATION - PETITION FOR
DECLARATORY ORDER

Finance Docket No. 36096
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PETITION FOR DECLARATORY ORDER
Pursuant to 5 U.S.C. § 554(¢) and 49 U.S.C. § 1321, the State of South
Dakota acting by and through its Department of Transportation (“State”) requests that the
Surface Transportation Board (“STB” or “Board”) issue a declaratory order terminating
the modified certificate rights held by the Napa-Platte Regional Railroad Authority
(“NPRRA”) over a State-owned rail line extending from milepost (“MP”’) 13.4+/- near
Tabor, SD to MP 54.5 near Ravihia, SD (“Tabor-Ravinia Line”).1

I.
BACKGROUND

1. The State owns the Tabor-Ravinia Line. It is the middle segment of

a State-owned rail line located between MP 0.0, referred to as Napa Junction, in SD, and

! The Board’s staff informally advised counsel for the State that a petition for a
declaratory order was the proper form of pleading to present the State’s request to the
Board.
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2, The entire Napa-Platte Line was authorized for abandonment in
1980, but, prior to being abandoned, was acquired by the State.’

3. In 2007, NPRRA, a political subdivision of the State, acquired
modified certificate rights over the Tabor-Ravinia Line.* At that time, NPRRA was

leasing the Tabor-Ravinia Line from the State.’

2 The segment between Ravinia, SD (MP 54.5) and Platte, SD (MP 83.3)
(“Ravinia-Platte Line”) was rail-banked by the State in 2007. See S.D. Ry. — Notice of
Interim Trail Use & Termination of Modified Rail Certificate, FD 31874, slip op. at 2
(STB served July 17, 2007) (“2007 Trail Use Decision’) (accepting the State’s request
for notice of interim trail use for the Ravinia-Platte Line); Letter from State counsel to
Acting STB Secretary, FD 31874 (Jan. 11, 2008) (advising the Board that an agreement
for interim trail use for the Ravinia-Platte Line became effective as of December 27,
2007).

3 See Napa-Platte Reg’l R.R. Auth. — Modified Rail Certificate, FD 35026, slip op.
at 1-2 (STB served June 14, 2007) (“2007 Modified Certificate Decision™).
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4. NPRRA’s last lease of the Tabor-Ravinia Line expired on September
20,2015.% As a result, NPRRA no longer has any lease rights to use the Tabor-Ravinia
Line segment.

5. The State has requested that NPRRA file a notice with the Board
under 49 C.F.R. § 1150.24 to terminate its modified certificate rights. To date, NPRRA
has refused to do so.

6. NPRRA is a non-operating common carrier’ and, from 2007 to date,
neither NPRRA, nor any other carrier, has provided any common carrier service over the
Tabor-Ravinia Line.

7. For several years, NPRRA, with the State’s consent, subleased the
Tabor-Ravinia Line to the Dakota Southern Railway Company (“DSRC”), an operating
Class III carrier. DSRC has used the Tabor-Ravinia Line for car storage. DSRC’s last

sublease with NPRRA expired on September 20, 2015.%

*Id., slip op. at 2.
> Id.

% See Agreement Between the State of South Dakota and Napa-Platte Regional
Railroad Authority, No. 910940, Amendment Number 1 at § 1 (copy in Attachment 1).

7 See 2007 Modified Certificate Decision, slip op. at 2.

8 See Agreement between Napa-Platte Regional Railroad Authority and Dakota
Southern Railway Co., No. 910936, Amendment Number 1 at § 1 (copy in Attachment
2).
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8. Starting on September 21, 2015, the State has leased the Tabor-
Ravinia Line to DSRC.” The currently effective lease has a term that runs through
November 30, 2026, unless extended, or terminated earlier pursuant to its terms.'°

9. At the State’s request, DSRC filed a notice with the Board on
December 29, 2016 for a modified certificate of public convenience and necessity to
provide common carrier service over the Tabor-Ravinia Line.!" OnJ anuary 25, 2017, the
Board issued the modified certificate to the DSRC."

10.  The State also owns the rail line located between MP 0.0, referred to
as Napa Junction, in SD, and MP 13.4 +/-, near Tabor, SD (“Napa-Tabor Line”). In
2007, NPRRA obtained class exemption operating rights over the Napa-Tabor Line."?
NPRRA'’s last lease of the Napa-Tabor Line expired on September 20, 2015. See

Attachment 1. As a result, NPRRA no longer has any lease rights to use the Napa-Tabor

Line.

? See Agreements Between the State of South Dakota and Dakota Southern
Railway Co., Nos. 910992 (§ 19), 911004, 911022 and State of South Dakota Department

of Transportation Lease Agreement, No. 911065 (copies in Attachment 3).

19" State of South Dakota Department of Transportation Lease Agreement, No.
911065, §§ 3, 22.

" See Dakota S. Ry. — Notice of Modified Certificate of Pub. Convenience &
Necessity, FD 36086 (filed Dec. 29, 2016).

12 See Dakota S. Ry.—Modified Certificate of Pub. Convenience and Necessity —
Yankton, Bon Homme, & Charles Mix Counties, S.D., FD 36086 (STB served Jan. 25,
2017).

13 See Napa-Platte Reg’l R.R. Auth. — Lease & Oper. Exempt. — Dakota Short Line
Corp., FD 35025 (STB served May 31, 2007) (“2007 Class Exemption Notice™).
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11.  From 2007 to date, NPRRA has provided no common carrier service
over the Napa-Tabor Line, nor has any other rail carrier. The State has requested that
NPRRA obtain STB approval to discontinue its class exemption rights over the Napa-
Tabor Line, but, to date, NPRRA has refused to do so. The State intends to file an
adverse discontinuance application to terminate NPRRA’s class exemption rights over
the Napa-Tabor Line.

12.  The State is now leasing the Napa-Tabor Line to DSRC. See
Attachment 3. At the State’s request, DSRC filed a notice with the Board on December
29, 2016 for a modified certificate of public convenience and necessity to provide
common carrier service over the Napa-Tabor Line.'* On January 25, 2017, the Board
issued the modified certificate DSRC had requested."

ARGUMENT

The Board may issue a declaratory order to terminate a controversy or
remove uncertainty. See 5 U.S.C. § 554(e) and 49 U.S.C. § 1321. NPRRA’s refusal to
file a modified certificate termination notice has created a controversy which can, and
should be, resolved by a Board order declaring that NPRRA’s modified certificate rights
are terminated. Granting this declaratory relief is consistent with a fundamental purpose

of the Board’s modified certificate rules — to allow quick termination of modified

' See Dakota S. Ry. — Notice of Modified Certificate of Pub. Convenience &
Necessity, FD 36086 (Dec. 29, 2016).

15 See Dakota S. Ry.—Modified Certificate of Pub. Convenience & Necessity —
Yankton, Bon Homme, & Charles Mix Counties, S.D., FD 36086 (STB served Jan. 25,
2017).
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certificates. Furthermore, such an order is consistent with Board precedent; will protect
the State’s right to control operations over a line that it owns; and will have no adverse
effects on rail shippers.

A. The Board’s Modified Certificate Rules

The Board’s modified certificate rules are set forth at 49 C.F.R. Part 1150,
Subpart C. Pursuant to these rules, if a state acquires a rail line that has been “approved

16 the state’s acquisition of the line “is exempted from the Board’s

for abandonment,
jurisdiction.”'” Once a state acquires such a line, it can operate the line itself or it can
elect to enter into a contract with an operator to provide service over the line."® If this
latter option is pursued, the state and the operator may decide that the service will be
provided under a modified certificate."” A modified certificate is a special form of
service authorization that is exempted from the otherwise applicable public convenience
and necessity standards governing the initiation of common carrier rail service.”’

A carrier seeking to provide or arrange service under a modified certificate

does so by filing a notice at the Board containing information specified in the Board’s

rules.?! Service can commence immediately after this notice is filed.”> The Board

49 C.FR. § 1150.22.

1.

B 1d.

49 CFR.§1150.21.

2049 C.F.R. § 1150.22.

2149 C.F.R. §§ 1150.22, 1150.23



reviews the notice, and if it finds the notice complies with the Board’s rules, it will issue
a modified certificate notice.”> A carrier operating under a modified certificate is subject
to the common carrier obligation, but that obligation can be limited by preconditions
agreed upon by the state and the operator, so long as the preconditions are included in the
operator’s modified certificate notice, and shippers on the line are notified of the
preconditions.*

The Board’s rules also exempt modified certificate operators from the
statutory public convenience and necessity standards governing the termination of rail
service.” Under these rules, codified at 49 C.F.R. § 1150.24, a state can set the duration
of the operator’s service in its contract with the operator and the operator is required to
provide 60 days’ notice before it terminates service under its modified certificate:

§ 1150.24 Termination of service

The duration of the service [under a modified certificate]

may be determined in the contract between the State and the

operator. An operator may not terminate service over a line

unless it first provides 60 days’ notice of its intent to terminate

the service. The notice of intent must be:

(a) Filed with the State and the Board, and

(b) Mailed to all persons that have used the line within
the 6 months preceding the date of the notice.?

2249 C.F.R. § 1150.23(a).
2 Id.

249 C.F.R. § 1150.22.
2549 C.F.R. § 1150.24.
249 C.FR. § 1150.24



The Board’s modified certificate rules were promulgated to incent states to
purchase little-used rail lines by establishing fast-track, notice-based procedures for states
to obtain and engage contractors of their choice to operate these lines:

A modified certificate is a type of license crafted by the
Board’s predecessor, the ICC, in a decision entitled Common
Carrier Status of States, State Agencies, 363 1.C.C. 132 (1980),
aff’d sub nom. Simmons v. ICC, 697 F.2d 326 (D.C. Cir. 1982).
In that decision, the ICC used its exemption authority at 49
U.S.C. 10505 (now 49 U.S.C. 10502) to authorize states and
state agencies to acquire, for the purpose of preserving the
opportunity for rail service, rail lines that had been approved for
abandonment or had been fully abandoned. The ICC believed
that states would be more likely to acquire such lines if the
acquisition, and any future termination of service, could be
accomplished without the need to comply with traditional
regulatory requirements. As part of this process, the ICC
established “modified certificates, ” under which operators over
such state-owned lines could obtain and relinquish operating
authority merely by providing notice to the agency pursuant to
49 CFR 1150.21-23.

Black Hills Transp. Inc. d/b/a Deadwood, Black Hills & W. R.R. — Modified Rail
Certificate, FD 34924, slip op. at 3 (STB served Jan. 27, 2010) (“Black Hills’) (emphasis

added).”’

?7 Accord Beaufort R.R. — Modified Rail Certificate, FD 34943, slip op. at 2 (STB
served Mar. 19, 2008) (“Beaufort”) (stating that the Board’s modified certificate rules are
intended “to encourage states to acquire” abandoned or authorized-to-be-abandoned rail
lines, and, to achieve this objective, offer various regulatory incentives to states including
establishing procedures “which [permit] operators over these state-owned lines [to]
obtain and relinquish [modified certificate operating authority] merely by providing
notice to the agency™).

-8-



B. The State’s Request Reasonably Addresses an
Unintended Loop-Hole in The Board’s Modified Certificate Rules

The Board’s modified certificate rules envision an orderly service
termination process: the contract between a state and the line operator may set the
duration of the operator’s service, and, as the termination date approaches, the operator
files and serves the 60-day service termination notice.

The State has reviewed STB and Interstate Commerce Commission
(“ICC”) decisions since 1980 and found that, to date, the ICC/Board has had to plug only
one loophole in its rules governing the termination of modified certificates. That
loophole arose in two cases where the operating agreement that granted operating rights
to a modified certificate operator had expired; the operator had ceased operating on the
involved line; and the operator was no longer a recognized corporate entity in the state
where the rail line was located.?® In these cases, the Board permitted the line owner to
file the 60-day termination notice on behalf of the operator.”’ The Board’s decisions in
these two cases, in effect, declared the requirement that the operator itself file the 60-day
notice was inoperative on the facts presented.

The State’s Petition addresses a slightly different fact pattern: its operating
agreement with the modified certificate holder (NPRRA) has expired; NPRRA has never

provided any common carrier service over Tabor-Ravinia Line under its modified

28 See 2007 Trail Use Decision, slip op. at 2; Chesapeake R.R. — Certificate of
Interim Trail Use & Termination of Modified Certificate, FD 32609, slip op. at 1 n.2
(STB served Jan. 9, 2006) (“Chesapeake”).

Y.
9.



certificate, nor, since NPRRA obtained its modified certificate in 2007, has any operating
carrier provided any common carrier service over the Tabor-Ravinia Line; and NPRRA
has refused to file the 60-day termination notice. The State’s review of the case law since
1980 has unearthed only one instance where a line operator holding a modified certificate
refused to provide a 60-day termination notice in conjunction with the expiration of its
contract to use the rail line.® In that case, the line owner petitioned the Board to vacate
the modified certificate, but the issue was mooted before the Board decided the petition
when the operator decided to voluntarily file the termination notice.”'

To address this new and clearly unintended loophole in the Board’s rules —
a modified certificate operator refusing to file a 60-day termination notice — the Board
should declare, on the facts presented here, that NPRRA’s modified certificate rights are
terminated.*® Granting the relief requested by the State is clearly consistent with the
purpose of the Board’s modified certificate rules — to permit termination of modified

certificate operations on notice.*® It is also consistent with the Board’s rulings

30 See Waccamaw Coast Line R.R. — Modified Rail Certificate, FD 34064, slip op.
at 1-2 (STB served Feb. 3, 2014).

M4,

32 Alternatively, the Board could permit the State to file the 60-day notice on
behalf of NPRRA, but such an approach is unnecessary here. The Board’s rules require
that the 60-day notice be served on the Board, the involved state, and any shippers who
have used the line in the last six months preceding the notice date. See 49 C.F.R. §
1150.24. This Petition provides adequate notice to the Board; there obviously is no need
to notify the State; and no shippers have used the Tabor-Ravinia Line in the last six
months preceding the date this Petition was filed.

33 See Black Hills, slip op. at 3; Beaufort, slip op. at 2.
-10-



terminating modified certificates in the two cases where the operator failed to provide the
60-day notice.**

Granting the State’s request will not impact any shipper. NPRRA never
used its modified certificate rights to provide common carrier rail service for any shipper
on the Tabor-Ravinia Line; no operating carrier has provided common carrier service
over the Tabor-Ravinia Line since NPRRA obtained its modified certificate rights in
2007, and any future rail service over the Tabor-Ravinia Line can be provided by DSRC,
or other carriers selected by the State, under appropriate STB-authorized service rights.
As discussed above, DSRC has recently obtained modified certificate rights to provide
common carrier service over the Tabor-Ravinia Line.

The State recognizes that if NPRRA continues to refuse to voluntarily seek
STB authority to discontinue its class exemption operating rights over the Napa-Tabor
Line, the State must first obtain an adverse discontinuance order to perfect an
involuntarily discontinuance of those rights, even though NPRRA’s contract rights to use
the Napa-Tabor Line have expired.”> NPRRA obtained its service rights over the Napa-
Tabor Line pursuant to the Board’s class exemption procedures set forth at 49 C.F.R. §

1150.31°® and those procedures, unlike the Board’s modified certificate procedures, do

34 See 2007 Trail Use Decision, slip op at 2; Chesapeake, slip op. at 1 n.2.

3> See Cheatham Cnty. Rail Auth. “Appl. and Pet.” For Adverse Discontinuance,
AB 379X, 1992 WL 322925, at *2 (ICC served Nov. 4, 1992) (“Cheatham Cnty.”).

36 See 2007 Class Exemption Notice, slip op. at 1.
-11-



not authorize discontinuance of service on notice.’” Instead, under governing Board
precedent, if the operator holds class exemption operating rights, a state line owner must
pursue adverse discontinuance of those rights via an adverse discontinuance
application.’®

The Board’s procedures governing adverse discontinuance of class
exemption rights do not — and should not — apply in a case involving termination of a
modified certificate.”® Unlike the class exemption rules, the modified certificate rules do
permit service termination on notice. Moreover, the Board should not permit an
intransigent operator’s refusal to file a modified certificate termination notice to turn the
quick terminate-on-notice procedures set forth in the Board’s modified certificate rules
into something far more involved, and far more expensive, for the state line owner — an

adverse discontinuance proceeding.

37 Cheatham Cnty. at *2.
¥ 1d. at *1-2.
¥ 1d.
-12-



CONCLUSION

For the reasons set forth above, the State respectfully requests that the

Board issue a declaratory order terminating NPRRA’s modified certificate operating

rights over the Tabor-Ravinia Line.

Dated: February 8, 2017
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Attachment 1

LEASE
910940
AGREENMENT B‘ETWEE?N_
THE STATE OF SOUTH DAKOTA

AND
NAPA-PLATTE REGIONAL RAILROAD AUTHORITY

THIS ABREEMENT (Lease Agreement) is made and entared inter by amt between the Scufh Dakota State
Railroad: Board, acting by and through the South Dakots Department of Transzortation, Office of Alr, Rail, and
Transit, referied to in this Léase Agresmant as the "Stale," ahd. ihe Napavpﬁama Ragional Reiliead Authority,
referred toin this Lease Agresment.as “ARuthority.” Tiis Lease Agreemant is effettive on Juns 21, 2014,
BACKGROUND: ’

1. The-State is owner ofthe Rafl Facilities more: fully dagcr?@»d in Apperidiz 1 attached to and made a part of this
Lease Agraement. :

2. Authiority wants to. léase frc:m tha St tate ftie Rall’ Faufmﬂs

AUTHORITY AND THE STATE MUTU*\LL‘Y‘ AGREE AS F@LLOWS*

1. . Faeility Descri 1fem “Fhe Staia will [{}ﬁ‘['mri AJtn@'rfy 16 use the I‘aﬁ Tacl!rnes deseribed in Appendix ki
aftached to this Lease. Ag;eament .

Itis understcad and agrﬁaed %ha Rail Far‘ilihes e feased m ‘as is" corxd.tton The Staze wsﬂ have no

g S0

1l -avemmm and struc‘curas ﬁereon Auﬁ)orlty
vde ‘ny Hhe States coneerning the state or

3 te's rﬁgm‘s and licenses inthe

8y £ ¢ i freight sgivice: Tha rights granted
Authonty in thrs Lease Kgreemant relate. sof#}iy t@ the prx;v;smn of rail freight semize on the Rall Facilities
and Authority may not use the. Rall Facliities. for any olher ;;umosm without the prier written authorization
of the: Sta*e ; PR

4; Provision of O 'frasgbt sérvics eontrécts with &0 Gperator
o prexﬂde raxl fresght will be entefed inte witheut the privr
cansent of the Siate, Any st i an iperainl o provids rail servieg aver Rail
Facilities will eaxpressly made sub;act fo @ l af g ms t@ndmms and lrrmrauans cun zingd fn-this Ledse
Agresmant.. : : ,

5. Administration of Rell Eacilities, Nowwithistanding any provision of ffiis Lesse Agresment. the State will
retaln sole responsibility for the t of State-Gwnad Rall Fagiilies sng gyuipment not required
for rail freight servxca : : . .

6. Common Carder- om ations. Atthierity o Auﬁmrit\yo { 1&1’3&5"{5) witl assume. all edintaen carrier
obligatiors: related to the opsration of the Rail Facxmses far the t&rm of this Leas Agreemant upon the
effective date.of this Lease Agreenent.

7. Liability of Aufkority. Thb Authotity will indeinnify, bold harmisss, snd pratect the Stats, | it$ sifbdivisions

-and represeritatives, thair officers, employees, sucoessors, and a s;g
of any character brought because of any injuries or dureage (stdisd or sustgined by ardy person,
persons. of property; in ding Stale-ownsd gropenty, -on augount of any neghgent m‘:e wmission, negiect
ar misconduct of the Aulmqw is represeniatives. offisers, smpleyses or ggents. including Authorly's
operatar, ) ’

fromn 2l suils, achans, of claims




Attachment 1

8.

Laws 1o be ‘Obsarved. The Autharity and its operator will keep fully informied of all federal and state laws,
all local laws,; ordinancas, and regulations, injunctions and ali fingl orders and decress of bodies of
trhunals having any jurisdiction or autherity, which in any way affeat the performance of this Lease
Agreement, Including without limitatian any laws, ordingnces, mgu]a.mns arders, or decrees, identified
herein. The Authority-and its operator will at all imes observe and-comply with all such laws, ordinances,
regulations, and all final:orders and decress, and will pretect; hold harmiess and indemnify the State and
its representatives against any clalm or ability arising from or based on the violation of any such Jaw,
ofdinance, reguldtion, injunction, or final order or decreg, whather iy the Attherty or its operator.

Complaint Resolution Pracedure. In the evenit the South Daketd State Railroad Board or South Dakata
Office of Alr, Rail, and Transit receives a wiitten complaint regarding the conduct of cperations on the
faciities deseribadin this Lease Agregment, the South Dakota State Rairoad Board {Board) may-conduct
a‘hearlng to consider the allegations contained in the conplaint, Reascnable privr notice of such heardng
will be provided to all interested partiss, including: but not limitedt To, the party filing the complaint, the
program manager of tha South Dakota Office of Ajr, Rall, and Traosit. the Authority, and the Autherity's
operalor, or any: lher railfpad condueting @pavaixons o thefagilittes pursuant to-a sublease agregment
with the Amhor;ly Any hea{ing ne‘ld pursuanz ta this p’mfsian will be idformal it nature and nof sullject to

; | '.interested padies will be: dliowed to

as a pravision hergin. The decision of the Beard will & be Heral whid o > pa tif w;IJ be enmled ha any nght f}f
appeal from the: Board's: eLet;lsmn

"’covenng "ab:ﬁty in 66

11.

mc!udrng but

Insurance cempanys submgaﬁén Tlghts 2 ainst the € tate, Bl rLusfrmg, and Foraign Rgnmg Stosk
anbmy and Contraciu - Lisbility, with:such limits:(cansiste the éetms set fortlt be!aw}, deductibles

" acfmragy, afﬁorded t© the "Sia& as ,anv
. and wm ot &9 ccemed m be: e»xcess to

less than th«rty (30) dayswritten r-msee Ey .8, ‘Cadified mail (pa: ee preparch prxor {o any mater}ak
change, substitulion ar anceltatmn prior to normal explration dates. “The werds “endeavor t6” and: “bilt
failgre tomail such notie 3 wd upen the company. iis agents.or
represamfaiivas must be remo insuiance policies wﬂt ot
preclude the State from reevary there. g unao' hig: Lezse Agreasient,

: Authan}y or Authority's ‘Operator wilk provide the State with évrdenre ef the Tiabiliy insurance coverage

reguired By this Lease A;graemerﬁ hefore Authosity or Authonty’s . Operater operates. aleng ‘the Rail
Fadilities and Authority or Authority's Operator will supply State with copies of its insurance policies.and
any amendments; a8 sBbl as they are availatie, and with evidénecg of canlinued insurance coverage on
January: 1 of each yesr. Autfiority er Authorty's Operater’s filwe (o provide such evidence, within 7 deys
of any request thersfore, Wil enfitle Stale, to immediataly temmingte this Lease Agregment without notics
and without @ppartumtv to cure such defaull. Authority or Auihcr:?yb Opsrator acknowledges that the
purchase of insurance as required by this Paragraph will ot in any WYy firnit (e Hability of Authority or
Authority's Operator oriany lessee or othar operator lo (h; Siate as et torth herein.

Personsl Liability of Puldic Officials. Th cmrymg oul any of the provisiens of this Lea% Agreament. of in
exercising any power or aulhority granted te the Authorily by ef within tha scope of this Lease Agreemert,
there will be no habmly upon gny miember §F the Authority, or ids aulhornzed represeritatives; either

]
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personally or as officials of the Authorily, it being uridérstood thet in alf such matters they act solely as
agents and representatives of a political subdivision of the State-of Soulh Dakota.

. Assignpient. Authority will net essign ite rights or délegats s dulfes unidér this Lease Agregment or any
part thereof, without prior weitten: consent of the State. An appréved assignment, includibg assighments

occuing by operator contracts, will not relieve the Authorily of the Authority's primary responsibility to-the
State,

13. Amendment. No tern or provision of {his Lease Agresment may be changed, waived, drscharge‘d ar’
tecminated, except by an instuiment in writing signed by the party against which the salctcenvernt of the
.change, waiver, diseharge or termination is soughl; provided however, that when an emergency situation
afises, changes In this Gontract fiay be mgde: orally by aulhorized tepresentatives of botly parlies by
mutual agreement subject to-immedials-confirmation by telx._gram or otherdelivered writing,

&* at aﬂ hmess ta perf om* amy am aﬂ nece‘ssary irmpechons ovar and

acraas the: sa&d raﬂ 1raskage n erﬁar to inspect the seld Rail Facilities for the purpose. of verfymg
compliance with the: tenins. and cqnd}zuxms of mvs Lease Ag(eament

s, and the Authority, and s duly
y zmdf alk n%eSsafy mspections

g ddres éhy and alt canc:éms ra’rsed mb fhese
ity mgrees Whaievet de{)csarms are noted during each il inspection
snable amount of ﬁme‘ st ta exceed thirty ciays depencfmg upﬁm e

no. c1reum$tances wx an (adv;m:zms ar mlprc}vemams placea intp thaaamal ai' slxucluredurmg the ¥
of this Lesse Agreen B ved at the termipation of this lease and sny of said addidens or
improvertents placed inte the {rac trisctire Will remain under alt cireumstances the progery of the State
of Bouth Dakota. A : CEn o o

. Mamtenama Tbe State vﬂl fﬁave rm ob‘:gawgn te pa-rfam zmy mam’&nanc* af the Rail Facﬂxti S-,The

condsﬁon ne essary o enable safe éparatmnc and wxl[ zr}*lude. uut n@{ be li}n‘ited'té fis, vail, culvert and
bridge repairs, taniping and anmg sutfacing. fightaning bols, driving spikes, brush cutiing and wéed
cenhol, and ether becessary re&mrs and work. :

ayment, Awtherity Wil meke paymenls W the Slma bﬁSed i ahy car storgge that or mates or
tertiinates gt afy. paint alang the Napa Junclion to Raviria rad ling, ag desoiibed in Appenﬂ:x i
this Lease Agrasmerit, a&f‘a fows:

Thirty:two and & half percent (32, S%) of aivy ¢ar storags fees billed. The Authority's eperator may 'cbﬂec_t
and keep all switching frescharged for thie Rajl Facililies, '

Reveriues from storage will be dus al the time of sxpiretion of s Lease Agréemenl, unless lhis
Agreement is terminated earlisr, wn which case paymgnl will be due on lhe date thfs Agragriient
terminates. :

fod
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18. Term. This Lease Agreement will eoniinue in full force and &ffee! begmrmq June 21, 2014, aad ehding
Jurg 20, 2015, inclushve, unless terminated earlier purswant torthe terms of this Lesase Agregment Upon
termination of this Lease Agreement, the Rail Facilities will be returnied o the State I the same general
conditior, less normal wear and tear, as existed onthe efiective datz of this Lease Agreement

20. Termination by the Staté &t the State’s Sale Discration. The Slate may lerminate this' Lease. Agreement
for any reasen or no reason by giving thify (30) days written notice of lerminalion by cedifisd mail to the
Atitherity,

21. Tefmination-hy the Authority: For Faull, 1fthe State substantially fails to perforim its obligations under this
Ledss Agreemem and continues i such default fer a period of len (10) days, the Authority will have the
right at-its option. after first gwmg forty-five {45) days wr fiten notice thereof by certifled mail to the State,
and notwnthstandmg any waiver by fhe Autherity giving netice of any prier braach: thereof, fo terminate this
Lease:Ag regrment.

22. Notice. Excepl as-expressly providsd cth»arwtse, au nmhces of other commumcat»om hereundsr will be iti
writing and will be' deemed duly given, If delivered in person or by certified o registered miall, returm
receipt requested: first class pastage prepaid, 10 the gerson spécified Hersin 95 entitled 16 receive sugh
notice, or o l:heir dut ' u*hon ed renrasenletwe unless nalrce of a c’zang# of address is given pursyant fo

For'the State:

For thie Attharity:

e Reglonal Rallroad Autherity:

sentencs, clause & contdified: hérein will be:
ed, declared,. or & invatid, ; st for " ise unenforcaable, such
. Siratio Sty paragraphs

23. ‘Sever a_s_bmiz, ln the event any sectxon parag" .
determin

i h:s Lease ﬁsgmemaa* awd the Appenfhx »vachad heretp fepresent this enf;ra
i ,a ;zxamee. and all prewcus eommunmamr*.s urrdarstaqdmgs or agreement

AEure, and s ccntmgent on
5. 18 ; : »rd partl.,s trictions. impesed by any
g@ve _nment ergm*emmcntsr agenc @r other =l s beyana the control of p ties. It the performance
under this Lease Agreement or eparabmfy of the Rail Faciliies is prevent by any cause destribed above,
ths State 18 under no obligation lo restare: the operability of the Rail Facilities to enable resumptfon of
performarnice ynder this Lease Agreement or any subseguent sublease agresment. If restoration is not
made, then this Lease Agreemerit will bé void without penalty to gither party.

IN WITNESS. WHEREQF, the parties heteto have caused tiis Ledie Agresment to be exseuted and atlested to
by their duly autherized oificers on the date and year firstabave writtén,




Napa-Platte R‘e@(}gal, Railroad Authority

Z

Polg- 2osy

Date; .

(Corporate Seaf)

(5]
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st Secretary

Date:




“Inwitness whereof Fhereunte-set my hand and sificial ,s'e'f‘:;zdfl
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CORPORATE ACKNOWLEDGMENT

STATE OF SOUTH DAKOTA |
s
COUNTY OF _CHARLES MTX )

On thisthe 19 day of __August 2014 tetorame, Kenneth W, Cotton =~ 4 Notary
Publie:within and for said Gounty and State, personally appeared _Berald D. ‘:Harri‘;n_tbn; who acknowledged

himseliffierself to be the . Chairman caf Na@a-Piaﬁe Regions| Railroad Authority; a carparation,
and that befsheias sush officer, beig authcﬂzc—d 50 le do: execuled’ tne foregomg inslmmen‘ forithe purp@ses fherein
‘contained, by sighingthe name of the corpioration by himsaltherselrds: s_m_.;h elddl cey

NOTARY PUBLIC

- MyCommission Expires:.

cortamed.

I8 witness whiersof | Hereunlo setrmy hand and official seal.

Mwamm‘s@l@ﬁExmreS“ LC)‘“{ T“}q

W%WW%&}: s ﬁw{.\
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APPENDIX 1
West of Napa Junction to Ravinia

Cemmencing 2 miles west of intecsection of th& North Sigux C ity o Mitehelt ins:lacated inthe W1/2 of the SWH1/4
of Section 22, Township 94 North, Range 56 Wes! «f he 5™ P, dlso knovwri gsfitilepost 2.0, and-additiohally
knawn as Railroad Enginaers Survey Station Number 26+50; and extending in & Westerly direction a distarics of
approximately 2.5 milas in and through the Countigs of Yankton, Bon Hemme and Chatles Mix-and terminating
at the westerly line of the NW.1/4.6f the NE1/4 of Section 17, Tewnsh:p 98 North, Range 64 West of the 5" .P.M,,

Chailes: Mix County, also knewn as Mslemﬁ 54.5, and addktrenaﬂ knewn as Rallread Enginesr's Survay. Statxem
1707+17.
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FBBLE /FOE

Amendment Number 1 to Agreement Number-910940
BACKGROUND:

1. On June 21, 2014, the Siate of South Dakota, acting by and ‘through its Department of
Transportanon referred to 0 this Amendment as the “State,” and Napa-Platte' Regional Railroad
Authority, referred to in this Amendment as the "Authorlty,” entered irito a lease agreenent, which
agreement, referred to in'this Amendment as the "AGREEMENT," was slgned by a representative of
each party and assigned agreement number 910940 by the STATE,

2. The State and the Authority wish. te amend the AGREEMENT to extend the terin of the
AGREEMENT.

THE STATE AND THE AUTHORITY: MUTUALLY AGREE: AS FGLL@WS

1. Effective June 17, 2015, paragraph 18.0f the AGREEMENT ennﬁed "Term‘." is rewsed to read
as follows: .

of thns Lease Agreement
be returned ’re the Siate’

2. Exceptas modified ‘oy ihrs Amendment, %l oéﬁer terms and cendmons of £
will rematn. in full force:and effect. . g

Authonty te enter inte: the samex

Napa-PIa e Re'icmal Raxlrca,d Autherify

By: / P N e 4

Name: ?34“ »ff?’tl 3: ;f/ﬁg'f“ (e 7 :

Its: Chairperson o s Secetary
Date: _ Efbectipr dets &1 }?/if‘; e - pate:

Susikd L ‘5/,!5"

(CORPORATE SEAL)

Pags 62 | DOT Legal:
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AUTHORITY ACKNOWLEDGMENT

STATE OF .2 Q ‘j ;W;" )

). 88
counTy oF _(fdxler ke ) .
s g 7
On this the *ffjday of us« vE . 2075, before-me, ;[‘//‘;U [ GFed | a

Notary Public within and for-said County and' State, persgnany dppeared &5 ¢ ¢ 4 z’m’s'um FEAS .

Chairperson of the Napa-Platte Regional Railroad Authorily, known to me or satisfactorily proven to-be
the person-who Is described in the foregaing instrurhent, and acknowledged that he exectited thé same in
the capacity therein stated and forthe purposes therein contained.

In witriess whereot | hereunto-set iy hand.and official seal.

NOTARY PUBLIC

e P
My Commission Expires T

STATE OF SOUTH DAKOTA )
GOUNTY OF HUSHES )

South Dakota Department of Transportahon known to meor sahsfacta. ly: proven tor be: lhe perscn who is
described in the foregoing -instrument, and acknewhedgeé ‘to me that ‘he. executed the same in the
capagity: therein:stated and’ for the purposes therein conta ned v

In witness whereof | hereunt&se{my:ﬁmdand official s,‘eali s

(NOTARY SEAL)

Page 2 of 2 DOT Legak AX A
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SUR[EASE

AGREEMENT BETWEEN 910938
NAPA-PLATTE:REGIONAL RAILROAD AUTHORITY '
AND
DAKOTA SOUTHERN RAILWAY COMPANY
THIS SUBLEASE AGREEMENT (Agreement) Is made and entered into by and between the Napa ta Platte
Regional Railroad Authorrty, referred 1o in this Agreement as "Authority,” and the Dakota Southern Railway
Company, referred to in this Agreemient-as "Operator.” This Agreement is effective-on Jupe 21,2014,

BACKGROUND:

1. The South Dakota Depariment of Transportation s owner of the Rall Facilities. more fully described in
Appendix 1 aﬁa‘(}hed to-and made a part of this Agreement.

:AUTHOR[TY AND OPE:‘RAT‘QR MUTUALLY AG REE AS FOLLOWS

1, Eagility Description. Authority will permit Operator to use the Rail Facnmes descrtbed in’ Appendix 1
attaghed to this. Agreement.

It is understopd- and agreed the Réii"Faeﬂl'hes are leased In “as is” condition. The State will have no
responsibility to make any, improvernent, mo ifit catxgn. rehabilitation, maintenance;. or other change to ther
Rail Faciimes for the purpose of this;Agreﬁm m,

s} ‘aecepts: the Rail Facilities, “AS 1S;
Authority or Authemy‘s Operator(s)

‘ th:s Agreemem

) has inspected the Rall. Facilities, including all
thority's - Operator(s] further acknaMadge that no
ate ‘concerning the staie or cendltmn of ihe Rail Facilities .or

serating Riahts. 5/ Opé i rights and Etcenses in-and:to.
the Rail Famlmes as'may’ be necessary for the pu : t service. The rights granted:
to: Gperat@r herein relate solely fo-the provision of rall service on theiRall Facilities and Operator may riot
use the Rail Facilities for any-other purpose: without the-prior written authorxzaherf of the Authority and
Stata ‘of South Dakota. i .

This Agreement-is:$ubject to the prior consent of the Souith Daketa State Rallread B*oard or ns ﬁesxgnee
This Agreement.is expressly:made sublect to. all-of fhe terrs, ‘cand[tlons. Bol
Agreement; which became -effective’ Junie 271, 2014, between Au in South Daketa State.
Rallroad Board, acting by and through the South Dakota Department. of Transportation- (ihe “State .

Authority will have no sbligation’to péﬁorm any matnterrance onthe Raﬂ Fagilities sther than-as provided
in paragraph 16 of this AgreemenL Operator will bie reésponsible for the' normial nd regular work required
to keep the Rail Faclities in a condition necessary to enable safe oparahons as ‘further provided by
paragraph B of this: Agreement

4, Admmlstrahen of Rail Fadities. Notwuhstandmg any provision of this Agreement, or the agreement
between the State of South Dakota and Authority, Authority will retain sole responsibility for the
management of State-owned Rail Facx fties: arid eguipmient not required: for rail freight and/or passenger
‘service. .

Common Carrier Obh~ atrons Operator will assume- aH comraon carfier obli igations related 1o the operation
of the Rail Facilities for the term of this Agreemient Upen the effective date of this: Agregement.

6. Liability of Operator. Cperator will indemnify, hold harmiess, and protect:Authority, ils individual members,
their representatives, their officers, employees, successofs, and assigns, fram all suits, actions, or claims
of any character brought because of any injuries or damage or deaths received or sustained by any
person, persans, or property, including State or Authority owned property, on account of any negligent
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act, emission, neglect or misconduct of the Operator, its repfesentatives, officers; employees or agents.
Operator will maintain liability insuraneein the amount set forth in paragraph 9-of this Agreement.

foox Q
Junsdrc’uon oF authomy, WhJCh m any Way affect thé performanc;e of 'rs Agreement including thhout
limitation any-laws,-ordinances, regulat:ons -grders, .or decrees, 1dentmed h’, em Operator wsH at all umes
obsenve'ah‘d.camply with alf such laws, otdinanges, regulati ; .
pratect, hold harmless and indemnify the State, Authority and lis repr
liability arising from or based on the vielation-of any such. |aw, ordin
order-ordecree:;

Complaint Reselution Precedure. In the event the South Dakota State Railroad: Beard o South Dakota
Office-of Air; Rail, and Transit recelves a written complaint regardmg the conduct ©
faeiiities. descrrbed herein, the swn Daketa Sfate Raxlro- f'Boa B@ard) nay e
consider the aﬂegaﬂens contained in - COr i 5

provided te- all: interested parties; in
Manager ef tbe Seuth Dak@ta ’

P ‘ gl
The decns&on @f the Boafd wm be fmai and no: pa#ty -will b6 ennt}e ;
decision.

h Insurance must cortain a sp
xate Bill -of Ladmg apd ‘

Paragraph will mot in-any wey liniit the nabmty of Autharity or Authohty s) Opefator or. any lessee or other
operator to the State as setforth herein..
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10. Personal Liability of Public Officials. In carrying oub afiy: of the provisions of this Adreemgnt, or in
exercising any power or-autherity gramed to Operator by or within the: scope of this-Agreermnent, there will
be no liability ‘apon any memaer of Autherity, or its authorized representatives, -éither pérsonally or as
officials of Authority, it being understood that in all such matters they act solely 4% agents and:
representatives of a political subdivision of the State of South Daksta:

1. Amendment No term ‘or prewsx@n of thts Agreemeni may be-chvan"“ Maived: dischar 'ed or tefmmatedf

changes in this Agreemem ms 1y -be made oralky by auth nzed represeniafwes of both par’nes by mutuaI
gureement subject'to: irintediate sonfirmation’ by teiegram or other fdehve‘reed wrmng

Facﬂlt ' Operamr wili be
in the conmtia necessa
and bridge repair ad
contreland:other: necessary repat v

charged for the Raxl Faem' I

Revenues from storage will besduaat the time of expiration of thi :
terminated:earlier, in which case payment Will be.due on the: dat’e this /-\greemer‘xt termmates‘

17. Term Thns Agreement wrll canmue in full feree and erfect begmmng Jurre 2% 201:4 and: endmg June 20,

2
2
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18.

19.

this Agreemant, the Rail Facilities-will be returned to the State in the same general condition, less normal
wear and tear, as existed on-the effective date-of this Agreement.

Termination by the State at the State's Sole Discretion. The State may: terminale this Agreement at any
time and for any reason or no reason by giving thirty (30) days written notice of termination by certified
mail to Authority and Operator. .

Termination by Authority or Operator for Fault. If either Autfiority or Opgrator substantially fail to pérform
its obligations under this Agreement, and continue in such default for a- ;enod of ten-(10) days, the party
not in defauilt will have the right at its option, after first giving forty-five {45) days written notice thereof by
cerlified mall to the party in default and to the State, and notwithstanding any waiver by the party giving
notice of any-prior breach thereof, to terminate this Agreement. Activities to be censidered fault include,
but are not limited to: fraud, theft.of state property, non-payment 6f lease,. rmsapprepnauon of funds, and
lapse-of insurance. Substandard :performance means failure to cause movement of loaded railcars within
30 days of loading by industry. Termination-of this Agreement by Aulfierity or Gperamr may be appedled
to the Southy Dakota State Railroad Board, but.only it the State elects notito.exercise:its hdependent right
to terminate this Agreement pursudnt to: Paragraph 18, above. If &i ) is not satisfieg with the
Beard‘s decxszon on the appeai} an appea[ fo CJrcutt Couri c', f igre. | d

wntmg and wm be deemed dttly g;ven }f deiweredﬁ persi
receipt-requested, first class postage prepaid, to the person sg e

notice; or to thelf duly avthorized: representative uniess. noi;ce af a ehange ey ddress fs given purSUan’r l:a
the fermsof this:provision. ’ . : S g v

F@rkthe ﬁuﬁh@fi{yzf

For the Operator:

\erwise unenforceable; such
gther *sectl‘ans“. ’para‘igraphs

dekermmahon ‘deGlaration m‘ i
senterices, clauses or phrases of tt‘us Agre
sectlon. paragraph sentence’.

If Ihe performaﬁce
s desc.nbed above the

govemmem or gvvernm :
under this: agreemem or. jpera

perf@rmance under this agreement or any subsequam sdtbléaée dgreer en;; If restarahon is not made
then:this agreement will be void-without genalty to-gither party.

SIGNATURES FOLLOW
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IN WITNESS WHEREOF, the parties Ferele have caused this Agreement to be executed and attested to by their

duly authorized officers.

Its:

BYZ}%@?}&@«&’ v il G

Date:  Jury 29 20m

(Corporate Sealy

Napa-Platte Regional .Raﬁfogd Authority
h T S “:“'f{.

ftgi  Chalrman .

Date:  uly 15, 2014

(Corporate Seal)

- ACKNOWLEDGMENTS FOLLOW
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CORPORATE ACKNOWLEDGMENT

STATE OF SOUTH DAKOTA.  §
Y &8
COUNTY OF __CHARLES MIX % N

On thigthe 15 dayof ity ... . 2014 beforeme, _ Xednsth W. Cotfon _, & Notary
Public within and for said County’ard State, personally appeared,_ Cera ld b Warridgton ., who acknowledged
m'r‘nself/hérséifto be'the, Ghalicoan = v fcf'N‘a*pa-?P:‘an-é Ra'g?éﬁ%fl Ra’ilr‘oaa Aumoﬁty,-a:c-orpara"tfon

"‘»H‘tobefhe o
and that helshe as suchofficer, being 4t

NOTARY SEAL) ' R My Commissien Expirest: /’ 13-20K
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APPENDIX 1
Woestof Napa Junction te Ravinia

Commencing 2 miles west of intersection of the North Sioux City to Mnchell line located in the WH/2 of the SW1/4
of Section 22, Township 94 North, Range §6 West of the 5% p, M., also known as Milepest 2@, and additionally
known as Ra:lroad Engmeer‘s Survey Station Number 26+50, and extendmg in a Westerly direction a distance of
approximately 52.5 miles in and through the Counties of Yankton, Bon Homme; and Charles Mix and termmatmg
at the westerly line-of the NW1/4 of the NE1/4 of Section 17, Tewnsth 96 North, Range 64 West of the 5% P.M.,
Charles Mix County, also known as Milepost 54. 5, and add:tionaﬂy known as Rallroad Englneers Survey Stahon
1707+17.
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p :
and Dakota Southern Ra,tfway Company

BACKGROUND:

1. On June 21,2014, Napa-Platte Regignal Railroad: Authority, referred to in-this Amendnient as the:
“Authority.” and Dakota -Southérn Railway Company, reférred to- in. this Amendm 5 the
“Operator;”entered into-a. sublease’ agresrient, which agreement, teferred to in this Amendment as
the "AGREEMENT " was sighed by-a representative of each party.

2. The Authority and the Operator wish to amend the AGREEMENT t6. extend the term -of the
AGREEMENT. :

THEAUTHORITY AND THE DPER&T@@MUTUN_LY AGREE AS FOLLOWS:

1. Effective Juner17; 2015 paragraph 17 of the AGREEMENT, entitled “Term,”
foﬂews :

i§ revised to-read as.

il eommueﬁ in: full force and effect begmn}ng June 2?1 ,2114 andf

U on termmatfan af this Agreement, the Rail: Famlmes will ‘be: réturn
“ondmon less  narmal wear: and tear; as - exrsted on

fts: Chairperson.

bate, £ ecTiE Ji

Srued é’}/.” o ' e . |
(CORPORATESEAL) ~ (CORPORATE'SEAL)

Corisent to efiter ifntothis Sublegse Agresment 'inén’fhi'si____} {\V:day: of _¢ M e

Its: - Seeretary

Aaprov?d as’ to Fom? v i}

.Spec;af’@é lstam Aﬁemey Generai
N )

R

Page 1 of 2 ~ DOT Legat
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 In witness whereof | fiereunta setmy hand and official seal.

AUTHORITY ACKNOWLEDGMENT

STATE OF vt M7
b
COUNTY OF fﬁ/?é’fﬁ! '”'1// )

On this the 35 day of S , 2015, before me; '/f;.w & A S /mm/() a
Notary. Public within and for said County and State, personally appeared = £ 4A/E & Jm /{’.& Tl
Chairperson of the Napa-Plalte Regional Railroad Authority, kiown to me or salisfactorily’ pmven to be
the person who is‘described in the foregoing instrument, and acknowledged that e executed the same-in
the-gapaeity therein.stated and-for the:purposes therein:contained.

s3s

N.'OTARY PUBLIC
My Corfiriission Expires: 2 =/~ 25

- STATE ACKNOWLEDGMENT
STATEOF SOUTHDAKOTA ) i

COUNT Y. OF HUGHES

&), of Dakoﬁa Seu}hem Raleay Company known ‘to me or satrsfac{oﬂ}y
i son who is described in the foregoing instramerit; and acknowledged torme that he
eXecuted the same in the capacitytherein stated and for the: purposes therein contained,

3-'

In witness whereof | here u'nto' set my hand:and official seal.

(NOTARY SEAL)

T
Page 2 of 2 DOT Legal _{ X
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AGREEMENT BETWEEN
THE STATE OF SOUTH DAKOTA 9109 92
AND
DAKOTA SOUTHERN RAILWAY COMPANY

THIS AGREEMENT (Lease Agreement) is made and entered into by and between the South Dakota State
Railroad Board, acting by and through the South Dakocta Department of Transportation, Office of Air, Rail, and
Transit, referred to in this Lease Agreement as the “State,” and Dakota Southern Raidway Company, referred to in
this Lease Agreement as "Dakota Southern.” This Lease Agreement is effective on September 21, 2015,

BACKGROUND:

1. The State is owner of the Rail Facilities more fully described in Appendix 1 attached to and made a part of this
Lease Agreement.

2. Dakota Southem wants to lease from the State the Rail Facilities.

DAKOTA SOUTHERN AND THE STATE MUTUALLY AGREE AS FOLLOWS:

1.

Facility Description. The State will permit Dakota Scuthermn to use the Rail Facilities descriped in Appendix
1 attached to this Lease Agreement.

It is understood and agreed the Rail Facilities are leased in "as is” condition. The State will have no
responsibiiity to make any improvement, modification, rehabilitation, maintenance, or other change to the
Rail Facilities for the purpose of this Lease Agreement.

Representations and Warranties. Dakota Southern accepts the Rail Facilities, "AS 1S, WHERE 18" and
"WITH ALL FAULTS.” By signing this Lease Agreement, Dakota Southern acknowladges that Dakota
Southern has inspected the Rail Facilities. including all improvements and structures thereon. Dakota
Southern further acknowledge that no representations have been made by the State concerning the state
or condition of the Rail Facilities or age of the improvements thereon.

Operating Rights. The State permits Dakota Southern to use.any and all of the State's rights and licenses
in the Rail Facilities as may be necessary for the purpose of providing rail freight service. In the event
individual or organizational motarcar clubs will be allowed to utilize the trackage under lease in this Lease
Agreement or sublease. as the case may be, then, and in that event, it will be the responsibility of the
Dakota Southern to obtain a certificate of insurance showing the State of South Dakota, and Dakota
Southern. as additional insured. prior to any motorcar event; and. further. the Dakota Southern will gbtain
from the individual recreational motorcar enthusiastic or organization, as the case may be, an
indemnification and hold harmiess agreement to be execuled by the person or entity in charge of the
motorcar event, with copies of said indemnification and hold harmless agreement to be provided to the
State of South Dakota prior to any motorcar travel on the trackage leased herein. The rights granted
Dakota Southern in this Lease Agreement relate solely to the provision ¢f rail service on the Rail Facilities
and Dakota Southern may not use the Rail Facilities for any other purpose without the prior written

authorization of the State

Provision of Qperations. If Dakata Southern, in order to provide rail freight service, contracts with an
operalor to provide rail freight service over Rail Facilities, no such contract will be entered into without the
prior consent of the State. Any sublease between Dakota Southern and an operator to provide rail service
over Rail Facilities will expressly made subject to all of the terms, conditions, and limitations contained in

this Lease Agreeament

Administration of Rail Facilities Notwithstanding any provision of this Lease Agreement, the State will

for rail freight service

Commaon Carrier Obligations. Dakota Scuthern will assume all common carrier obligations related to the
operation of the Rail Faciities for the term of this Lease Agreement upon the effective date of this Lease

Agreement,




10.

Attachment 3

Lizbility Dakota Southern will indemnify. hold harmless, and pretect the State, its subdivisions and
representatives, their officers, employees, successoers, and assigns, from all suits, actions, or claims of
any character brought because of any injuries or damage received or sustained by any person, persons.
or property. including State-owned property, on account ¢f any negligent act, omission, neglect or
misconduct cf Dakota Scuthern, its representatives, officers, employees. or agents.

Laws to be Observed Dakota Southern will keep fully informed of all federal and state laws, all local laws,
ordinances, and regulations. injunctions and all final orders and decrees of bodies of tribunals having any
jurisdiction or authority, which in any way affect the performance of this Lease Agreement, including
without limitation any laws, ordinances, regulations, orders, or decrees, identified in this Lease
Agreement. Dakota Southern will at all times observe and comply with all such laws, ordinances,
regulations, and all final orders and decrees, and will protect, hold harmless and indemnify the State and
its representatives against any claim or liability arising from or based on the violation of any such law,
ordinance, regulation, injunction, or final order or decree.

Complaint Resolution Procedure. In the event the South Dakota State Railroad Board or South Dakota
Department of Transportation. Cffice of Air. Rail, and Transit receives a written complaint regarding the
conduct of operations on the facilities described in this Lease Agreement. the South Dakota State
Railroad Board (Board) may conduct a hearing to consider the allegations contained in the complaint.
Reasonable prior notice of such hearing will be provided to all interested parties, including, but not limited
to. the party filing the complaint, the program manager of the South Dakota Department of Transportation,
Office of Air, Rail, and Transit. and Dakota Southern. Any hearing held pursuant to this provision will be
informal in nature and not subject to the requirements of SDCL 1-26, and acts amendatory thereto. All
interested parties will be allowed to present oral and written information to the Board. After considering all
information presented. the Board will issue a written decision, which will be binding on all parties to this
Lease Agreement as if incorporated as a provision herein. The decision of the Board will be final and no
party will be entitied to any right of appeal from the Board's decision.

Insurance. Dakota Southern will maintain a Commercial General form of insurance covering liability in
connection with any of its activities or operations on or near the Rail Facilities, including but not limited to
Public Liability, Personal Injury, and Property Damage, Federal Employers’ Liability Act Liability (or, if
Workers' Compensation applies, Workers' Compensation coverage as required, or as optional, under
applicable State law, which insurance must contain a specific waiver of the insurance company's
subrogation rights against the State, Bill of Lading, and Foreign Rolling Stock Liability, and Contractual
Liability. with such limits (consistent with the terms set forth below), deductibles and exclusions as the
State may agree are satisfactory. provided however, that: (i) such limits will not be less than $5 million per
occurrence; and 310 million in the aggregate; and (ii) policy terms will not exclude or limit coverage where
activities or operations are on or near railroad tracks. The State will be named as an additional insured on
such liability insurance policy. Any coverage afforded to the State as an additional insured. will apply as
primary insurance of the State. and will not be deemed to be excess to any insurance issued in the name
of the State. Such liability insurance must be purchased from an insurance company licensed to do
business in South Dakota, and possessing a current Best's insurance Guide Rating of A and Class X, or

befter.

Dakota Southern will furnish to the State. an Accord Certificate of Insurance satisfactory to the State,
certifying the issuance to Dakcta Southern of the policies of insurance providing the types of insurance
and limits of liability prescribed above. and stating that the State, will be given not less than thirty (30)
days' written notice by U.S  Certified mail (postage prepaid). prior to any material change, substitution or
cancellation prior to normal expiration dates. The words “endeavor to” and “but failure to mail such notice
will impose no obligation or liability of any kind upon the company, its agents or representatives” must be
removed. Cancellation or expiration of any such insurance palicies will not preclude the State from
recovery there under for any liability arising under this Lease Agreement.

Dakota Southern will provide the State with evidence of the liability insurance coverage reguired by this
Lease Agreement before Dakota Southern operates along the Raii Facilities and Dakota Southern will
supply State with copies of its insurance policies and any amendments, as soon as they are available,
and with evidence of continued insurance coverage on January 1 of each year. Dakota Southern’s failure
to provide such evidence, within 7 days of any request therefore, will entitle the State, to immediately
terminate this Lease Agreement without notice and without oppertunity to cure such default. Dakota
Southern acknowledges that the purchase of insurance as required by this Paragraph will not in any way
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limit the liability of Dakota Scuthern or any lesses or other operator to the State as set forth in this Lease
Agreement.

Personal Liability of Public Officials. In carrying out any of the provisions of this Lease Agreement, or in
exercising any power or authority granted to Dakota Southern by or within the scope of this Lease
Agreement there wiil be no liability upon any member of the State, or its autherized representatives,
either personally cr as officials of the State, it being understooed that in aii such matters they act solely as
agents and representatives of a politicai subdivision of the State of Sauth Dakota.

Assignment Dakota Southern will not assign its rights or delegate its duties under this Lease Agreement
or any part of this Lease Agreement. without the State’s prior written consent. An approved assignment,
including assignments occurring by operator contracts. will not relieve Dakota Southern of Dakota
Southern’'s primary responsibility to the State.

Amendment. No term or provision of this Lease Agreement may be changed, waived, discharged, or
terminated, except by an instrument in writing signed by the party against which the enforcement of the
change, waiver, discharge or termination is sought; provided however, that when an emergency situation
arises, changes in this contract may be madea orally by authorized representatives of both parties by
mutual agreement subject to immediate confirmation by telegram or other delivered writing.

tate and Napa to Platte Inspection. The State or its duly authorized representative. upon reasonable
notice to Dakota Southern, reserve the right at all times to perform any and all necessary inspections over
and across the said rail trackage in order to inspect the said Rail Facilities for the purpose of verifying
compliance with the terms and conditions of this Lease Agreement.

Further, it is agreed by the State, or its duly authorized representatives, and Dakota Southern, and its
duly authorized representatives, reserve the right ‘at all times to perform any and all necessary
inspections over and across the said rail trackage in order to inspect the said Rail Facilities for the
purpose of verifying compliance with the terms and conditions of this Lease Agreement. The Rail Facility
trackage will be inspected annually at the sole expense of Dakota Southern and Dakota Southern agrees
to abide by said inspections and to exert reasonable efforts to address any and all concerns raised in
these various rail inspections. Dakota Southern agrees that whatever deficiencies are noted during each
rail inspection will be corrected within a reasenable amount of time, not to exceed thirty days, depending
upon the seriousness of the deficiency.

. Responsibility for Rehabilitation, The State will have rio responsibility for rehabilitating the Rail Facilities.

Additions to Rail Faciliies. The State grants to Dakota Southern the right to make such Additions to:the
Rail Facilities as Dakata Southern may require to permit rail freight service, at Dakota Southern’s sole
expense. The term “Addition(s)” as used in this Lease Agreement will mean capital improvements which
are in addition to the Rail Facilities. Dakota Southern will own and have the right to remove any of said
Addition made, Those Additions which cannot be removed without causing the Rail Facilities to be less
serviceable than before said Addition was made, will become the property of the State and a part of the
Rail Facilities. However, under no circumstances will any additions or improvements placed into the
actual track structure during the term of this Lease Agreement be removed at the termination of this lease
and any of said additions or improvements placed into the track structure will remain under all
circumstances the property of the State of South Dakota.

Maintenance. The State will have no obligation to perform any maintenance of the Rail Facilities. Dakota
Southern will be responsible for the normal and regular work required to keep the Rail Facilities in the
condition necessary to enable safe operations and will include, but not be limited to, tie, rail, culvert and
bridge repairs, tamping and lining. surfacing, tightening boits, .driving spikes. brush cutting and weed
control. and other necassary repairs and work.

Payment. Dakota Southern will make payments to the State based on any car storage that originates or
terminates at any point along the Napa Junction to Ravinia rail line. as described in Appendix 1 attach to
this Lease Agreement, as follows:

Fifty percent (50%) of any car storage fees billed

Dakota Southern may coliect and keep all switching feas charged for the Rail Facilities.

-
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Revenues from storage will be due at the time of expiration of this Lease Agreement, unless this
Agreement i1s terminated earlier, in which case payment will be dug on the date this Agreement
terminates.

Term. This Lease Agreement will continue in full force and effect beginning September 21, 2015, and
ending November 19. 2015, inclusive, unless terminated earlier pursuant to the terms of this Lease
Agreement. Upon termination of this Lease Agreement, the Rail Facilities will be returned to the State in
the same general condition. less normal wear and tear, as existed on the effective date of this Lease

Agreement.

Termination by the State at the State's Sole Discretion. The State may terminate this Lease Agreement
of any reason or no reason by giving thirty (30) days’ written notice of termination by certified mail to

Dakota Southern,

Termination by the Dakota Southern For Fault. If the State substantially fails to perform its obligations
under this Lease Agreement, and continues in such default for a period of ten (10) days. Dakota Southern
will have the night at its option, after first giving forty-five (45) days written netice thereof by certified mail
to the State, and notwithstanding any waiver by Dakota Southern giving notice of any prior breach
thereaf, to terminate this Lease Agreement.

. Notice. Except as expressly provided otherwise, all notices or olher communications hereunder will be in

writing and will be deemed duly given, if delivered in person or by certified or registered mail, return
receipt requested, first class postage prepaid, to the person specified herein as entitled to receive such
notice, or to their duly authorized representative unless notice of a change of address is given pursuant to
the terms of this provision.

For the State:
Program Manager

Office of Air, Rail, and Transit
SD Department of Transportation
700 Broadway Avenue East
Pierre, SD 57501-2586

FFor Dakota Southern:
President
Dakota Southern Railway Company
PO Box 612
Richmond, Missouri 64085

Severability, In the event any section, paragraph, sentence, clause or phrase contained herein will be
determined. declared. or adjudged invalid, illegal, unconstitutional, or otherwise unenforceable, such
determination, declaration, or adjudication will in no manner affect the other sections. paragraphs,
sentences, clauses, or phrases of this Lease Agreement. which will remain in full force and effect as if the
section, paragraph, sentence, clause, or phrase declared, determined or adjudged, invalid, illegal,
unconstitutional, or otherwise unenforceable was not originally a part thereaof.

Entire Agreement. This Lease Agreement and the Appendix attached hereto represent the entire
agreement between the parties, and all previous communications, understandings, or agreement
between the parties are hereby abrogated and withdrawn except as provided herein.

. Force Majeure. This Lease Agreement and any sublease is subject to force majeure, and is contingent on

accidents, acts of God, weather conditions, tortuous acts of third parties, restrictions imposed by any
government or governmental agency. or other events beyond the control of parties. If the performance
under this Lease Agreement or operability of the Rail Facilities is pravent by any cause describéd above,
the State is under no obligation to restore the operability of the Rail Facilities to enable resumption of
performance under this Lease Agreement or any subsequent sublease agreement. If restoration is not
made. then this Lease Agreement will be void without penalty to either party.

1
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IN WITNESS WHEREQF. the parties hereto have caused this Lease Agreement to be executed and attested to
by their duly authorized officers on the date and year first above written

State of Sauth Dakota .~
Dakota Seuthern Railway Company Departmentiof ‘I«gz%p’értatron »

Ry 7 : Ny
By AT ALl By: __ -~ i»-/ / -
i ;L
Z ) 7
s L7 /
Date 7/ oAl /%
’ A
N . P2l
(Corporate Seal) Ap;s'rgved as to Fqrm;

| E P A ;
{i{V(lij;,’; AN -
Special ASSIs'tant:Att‘qv’ney General

ACKNOWLEDGMENTS FOLLOW

Bl
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CORPORATE ACKNOWLEDGMENT

) l} i L .)'-.\) Ck‘ R
STATE OF SOUTHDAKOTA )
Olatle 1SS
COUNTY OF !/’ Lﬂ: (t ¢ )
on th‘s the:}“l .'day Of /{—~tyi [ '—~.~P_"":' RN Nad

Public within and for said County and State, personally appeared _\ v > s
, of Dakota Southern qulway Company, a corporation,

N/

. 20 % . before me, ‘,,}‘, N O LV \\ , a Notary

e ao . who acknowledged

it

himself/nerself to be the
and that he/she as such officer. being authorized so to do, executed the foregoing instrument for the purposes therein

contained, by signing the name of the corporation by himself/herself as such officer

In witness whereof | hereunto set my hand and official seal.

VICKI G*CONNELL

Notary Public - Notary Seal . o , o~

State of Missour N / LS / , K
Commissioned for Jackson County NLAAD NF L TN N

My Comemission Expires: November 24, 2018

| Comumissn Mumbar: 14631669 | NOTARY PUBLIC
(NOTARY SEAL) My Commission Expires: i\‘u v\ s ;)"‘\J DI
STATE ACKNOWLEDGMENT
STATE OF SOUTH DAKOTA )
COUNTY OF HUGHES 3 58
On this the M\'day of U2hbnv? L2015, before me \ iy b s P , a Notary

Public within and for said County and State, personally appeared Darin P. Bergquist. Secretary, South Dakota
Department of Transportation, known to me or satisfactorily proven to be the person described in the foregoing
instrument, and acknowledged that he executed the same in the capacity therein stated and for the purposes therein

contained.
In witness whereof | hereunto set my hand and official seal.

\\\\mmu 5‘ ) } '
\\\\\\\NA i/// \ \\ X e X (;.-'t_,,,\ )
4 "l }

S
R NOTARY PUBLIC
NG Wanda Amund
£Q: My Commission Expires: uneson :
) —ty-Commmissionr Expires

June 7, 2016

Ora
”//mmum\\\\\\
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APPENDIX 1

West of Napa Junction to Ravinia

Commencing 2 miles west of intersection of the North Sioux City to Mitchell line located in the W1/2 of the SW1/4
of Section 22, Township 94 North, Range 56 West of the 5% P M., also known as Milepost 2.0, and additionally
known as Railroad Engineer's Survey Station Number 26+50, and extending in a Westerly direction a distance of
approximately 52.5 miles in and through the Counties of Yankton. Bon Homme, and Charles Mix and terminating
at the westerly line of the NW1/4 of the NE1/4 of Section 17, Township 96 Narth, Range 64 West of the 5"P.M.,
Charles Mix County, also known as Milepost 54.5, and additionally known as Railroad Engineer's Survey Station

1707+17.
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AGREEMENT BETWEEN 3
THE STATE OF SOUTH DAKOTA 9 1 1 O 0 <
AND
DAKOTA SOUTHERN RAILWAY COMPANY

THIS AGREEMENT (Lease Agreement) ss made and entered into by and between the South Dakota State
Railroad Board. acting by and through the South Dakota Department of Transportation, Office of Air, Rail, and
Transit, referred to in this Lease Agreement as the ‘State,” and Dakota Southern Railway Company, referred to in
this Lease Agreement as “Dakota Southern ' This Lease Agreement is effective on November 20, 2015.

BACKGROUND

1. The State is owner of the Rail Facilities more fully described in Appendix 1 attached to and made a part of this
Lease Agreement

2. Dakota Southern wants to lease from the State the Rail Facilities

DAKOTA SOUTHERN AND THE STATE MUTUALLY AGREE AS FOLLOWS

1

W

Facility Description. The State will permit Dakota Southern to use the Rail Facilities described in Appendix
1 attached to this Lease Agreement.

It s understood and agreed the Rail Facililies are leased in "as is” condition. The State will have no
responsibility to make any improvement, modification. rehabilitation. maintenance, or other change to the
Rail Facilities for the purpose of this Lease Agreament.

Representations and Warranties Dakota Southern accepts the Rail Facilities, “AS IS, WHERE |IS" and
‘WITH ALL FAULTS.” By signing this Lease Agreement, Dakota Southern acknowledges that Dakota
Southern has inspected the Rail Faciites, mcluding all improvements and structures thereon. Dakota
Southern further acknowledge that no representations have been made by the State concerning the state
or condition of the Rail Facilities or age of the improvernents thereon.

Operating Rights. The State permits Dakota Southern to use any and all of the State’s rights and licenses
in the Rail Facilites as may be necessary for the purpose of providing rail freight service. In the event
individual or organizational motorcar clubs will be allowed to utilize the trackage under lease in this Lease
Agreement or sublease, as the case may heé then. and in that event. it will be the responsibility of the
Dakota Southern to obtain a certificate of msurance showing the State of South Dakota, and Dakota
Southern as additional insured. prior to any matorcar event, and. further, the Dakota Southern will obtain
from the indwidual recreationai motorcar enthusiastic or organizaticn, as the case may be, an
indemnification and hold harmiess agreement to be executed by the person or entity in charge of the
motorcar event, with copies of said indemnification and hold harmiess agreement to be provided to the
State of South Dakota prior to any motorcar travel on the irackage leased herein. The rights granted
Dakota Southern in this Lease Agreernent relate solely o the provision of rail service on the Rail Facilities
and Dakota Southern may not use the Rail Faciliies for any other purpose without the prior written
authorization of the State.

Provision of Operations. If Dakota Southern, in order to provide rail freight service, contracts with an
operator to provide rail freight service over Rail Facilities ne such contract will be entered into without the
prior consent of the Slate Any sublease between Dakota Southern and an operator to provide rail service
over Rail Facilities will expressly made subject to all of the terms_ conditions, and limitations contained in
this LLease Agreement

Admirustration of Rail Facuiies. Notwithstanding any provision of this Lease Agreement, the State will
retain sole responsibility for the management of State-owned Rail Facilites and equipment not required
for rail freight service

Common Carrier Obligations. Dakota Southern will assume all common carnier obligations related to the
operation of the Rail Facilities for the term of thus Lease Agreement upon the effective date of this Lease

Agreement. N f
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Liability. Dakota Southern will indemnify. hold harmless and protect the State its subdivisions and
representatives, their officers. employees successors, and assigns, from all suits, actions, or claims of
any character brought because of any injuries or damage received or sustained by any person, persons,
or property. including State-owned property on account of any negligent act. omission, neglect or
misconduct of Dakota Southern, its representatives. officers, employees. or agents

Laws to be Observed Dakata Southern will keep fully informed of all federal and state laws. all local laws,
ordinances and reguiations. imuncltions and ali final orders and decrees of bodies of tribunals having any
junsdichion or authonty, which in any way affect the performance of this Lease Agreement, including
withoul himitation any laws, ordinances. regulatons, arders, or decrees identified in this Lease
Agreement Dakota Soutnern will at all times observe and comply with all such laws, ordinances,
regulations. and all final orders and decrees, and will protect. hold harmiess and indemnify the State and
its representatives against any claim or iability arising from or based on the violation of any such law,
ordinance. reguiation. njunction, or final order or decree.

Complaint Resolution Procedure In the event the South Dakota State Railroad Board or South Dakota
Department of Transportation, Office of Awr. Rad. and Transit recewes a written complaint regarding the
conduct of operations on the facilities descrnibed in this Lease Agreement, the South Dakota State
Railroad Board (Board) may conduct a hearing o consider the allegaticns contained in the complaint.
Reasonable prior notice of such hearing will be provided to all interested parties. including, but not limited
to, the party filing the complaint, the pragram manager of the South Dakota Department of Transportation,
Office of Air, Rail. and Transit. and Dakota Southern. Any hearing held pursuant to this provision will be
informal in nature and not subject to the requirements of SDCL 1-26. and acts amendatory thereto All
interested parties will be allowed to present oral and wntten information to the Board. After considering all
information presented, the Board wil issue a written decision. which will be binding on all parties to this
Lease Agreement as if incorporated as a provision herein. The decision of the Board will be final and no
party will be entitled to any right of appeal from the Board's decision

Insurance. Dakota Scuthermn will maintain a Commercial General form of insurance covering liability in
connection with any of its activities or operations on or near the Rail Fagilities. including but not limited to
Public Liability, Personal Injury. and Property Damage. Federal Employers’ Liability Act Liability {or, if
Workers' Compensation applies, Workers” Compensation coverage as required, or as optional, under
applicable State law. which insurance must contain a specific waiver of the insurance company's
subrogation nghts agamnst the State. Bill of Lading. and Foreign Rolling Stock Liability, and Contractual
Liability. with such limits (consistent with the terms set forth below). deductibles and exclusions 3s the
State may agree are satisfactory. provided however, that: (1) such imits will not be less than 35 million per
occurrence, and 310 million in the aggregate. and (i) policy terms will not exclude or imit coverage where
activities or operations are on or near railroad tracks. The State will be named as an additional insured on
such hiability insurance policy Any coverage afforded to the State as an additional insured, will apply as
primary insurance of the State, and will not be deemed to be excess to any insurance issued in the name
of the State. Such liability insurance must be purchased from an insurance company licensed to do
business i South Dakota. and possessing a current Best's Insurance Guide Rating of A and Class X, or
better.

Dakota Southern will furnish to the State, an Accord Certificate of Insurance satisfactory to the State.
certifying the issuance to Dakota Southern of the policies of insurance providing the types of insurance
and limits of liability prescribed above, and stating that the State, will be given not less than thirty (30)
days’ written notice by U.S. Certitied mail (postage prepaid), prior to any material change, substitution or
cancellation prior o normal expiration dates The words “endeavor to” and “but failure to mail such notice
will impose no obligation or liability of any kind upon the company, its agents or representatives” must be
removed Cancellation or expiraton of any such insurance policies will not preclude the State from
recovery there under for any hability ansing under this Lease Agreement

Dakota Southern will provide the State with evidence of the liabiity insurance coverage required by this
Lease Agreement pbefore Dakota Southern operates along the Rail Facilibes and Dakota Southern will
supply State wath coptes of its insurance policies and any amendments. as soon as they are available,
and with evidence of continued insurance caverage on January 1 of each year. Dakota Southern's failure
to provide such evidence. within 7 days of any request therefore. will entitle the State. to immediately
terminate this Lease Agreement without notce and without opportunity to cure such default Dakota

~
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Southern acknowledges that the purchase of insurance as required by this Paragraph will not in any way
limit the liability of Dakota Southern or any lessee or cther operator to the State as set forth in this Lease

Agreement.

Personal Liabiiity of Public Officials In carrying out any of the provisiens of this Lease Agreement, or in
exercising any power or authority granted to Dakota Southern by or within the scope of this Lease
Agreement. there will be no hability upon ariy member of the State, or its authonzed representatives,
either personally or as officials of the State, it being understoed that in all such matters they act solely as
agents and representatives of a political subdivision of the State of South Dakota.

Assignment. Dakota Scuthern will not assign its rights or delegate s duties under this Lease Agreement
or any part of this Lease Agreement, without the State’s prior wntlen consent An approved assignment,
including assignments occurring by operator contracts, will not relieve Dakota Southern of Dakota
Southern’s primary responsibility tc the State

Amendment. No term or provision of this Lease Agreement may be changed. waived, discharged, or
terminated. except by an instrument in wnting signed by the party against which the enforcement of the
change, wawver, discharge or termination is sought, provided however that when an emergency situation
arises. changes in this contract may be made orally by authonzed representatives of both parties by
mutual agreement subject to immediate confirmation by telegram or other delivered writing

State_and Napa to Platte Inspection The State or its duly authonzed representative, upon reasonable
notice to Dakota Southern, reserve the right at all times to perform any and all necessary inspections over
and across the sawd rail trackage in order to inspect the said Rail Facilities for the purpose of verifying
comphance with the terms and conditions of this Lease Agreement.

Further, it is agreed by the State or its duly authonzed representatives, and Dakota Southern, and its
duly authorized representatives, reserve the right at all times to perform any and all necessary
inspections over and across the said raii trackage in order to nspect the said Rail Facilities for the
purpose of verifying compliance with the terms and conditions of this Lease Agreement. The Rail Facility
trackage will be inspected annually at the sole expense of Dakaota Southern and Dakota Southern agrees
to abide by said inspections and to exert reasonable efforts to address any and all concerns raised in
these various rail inspections Dakota Southern agrees that whatever deficiencies are noted during each
rail inspection will be corrected within a reasonable amount of ime, not to exceed thirty days, depending
upon the seriousness of the deficiency

Responsibility for Rehabilitation. The State will have no responsibility for rehabilitating the Rail Facilities

Additions to Rail Faciiies The State grants to Dakota Southern the rnight to make such Additions to the
Rail Facilities as Dakota Southern may require to permit rail freight service. at Dakota Southern’s sole
expense. The term "Addition(s)” as used in this Lease Agreement will mean capital improvements which
are in addition to the Rail Facilites Dakota Southern will own and have the right to remove any of said
Addition made Those Additions which cannot be removed without causing the Rail Facilities to be less
serviceable than before said Additton was made, will become the property of the State and a part of the
Rail Facilties However. under nc circumstances will any additions or improvements placed into the
actual track structure during the term of this Lease Agreement be removed at the termination of this lease
and any of said additions or improvements placed into the track structure will remain under all
circumstances the property of the State of Scuth Dakota

Maintenance. The State will have no obligation to perform any maintenance of the Rail Facilities. Dakota
Southern will be responsible for the normal and regular work required to keep the Rail Facilities in the
condition necessary to enable safe operations and will include, but not be limited to, tie. rail, culvert and
bridge repairs. tamping and lining. surfacing tightening bolts, ¢rnving spikes. brush cutting and weed
control, and other necessary repairs and work

Payment. Dakota Southern will make payments to the State based cn any car storage that coriginates or
terminates at any pont aiong the Napa Juncticn to Ravimia rail ine, as described in Appendix 1 attach to
this Lease Agreement, as follows

Fifty percent (50%) of any car starage fees biiled.
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Dakota Southern may collect and keep all switching fees charged for the Rail Facilities

Revenues from storage will be due at the time of expiration of this Lease Agreement, unless this
Agreement s terminated earher in which case payment will be due on the date this Agreement
terminates

Term. This Lease Agreement will continue in full force and effect beginning November 20. 2015, and
ending January 12, 2016, inclusive. unless terminated eartier pursuant to the terms of this Lease
Agreement Upon termination of this Lease Agreement, the Rail Facilities will be returned to the State in
the same general condition, less normal wear and tear, as existed on the effective date of this Lease
Agreement.

Termination_by the State at the State’s Sole Discretion The State may terminate this Lease Agreement
for any reason or no reason by giving thirty (30) days' written notice of termination by certified mail to
Dakota Southern,

Termination by the Dakota Southern For Fault If the State substantially fails to perform its obligations
under this Lease Agreement, and continues in such default for a period of ten (10) days, Dakota Southern
will have the right at its option, after first giving forty-five (45} days written notice thereof by certified mail
to the State and notwithstanding any waivaer by Dakota Southern giving notice of any prior breach
thereof, to termunate this Lease Agreement

Notice. Except as expressly provided otherwise, all notices or other communications hereunder will be in
writing and will be deemed duly gwen, If delivered in person or by certified or registered mail. return
receipt requested, first class postage prepaid. to the person specified herein as entitled to receive such
notice. or to therr duly authonzed representative unless notice of a change of address is given pursuant to
the terms of this provision.

For the State
Program Manager
Office of Air, Rail, and Transit
SD Department of Transportation
700 Broadway ‘Avenue East
Pierre. SD 5§7501-2586

For Dakota Southem
President
Dakota Southern Railway Company
PO Box 612
Richmond, Missouri 64085

Severability In the event any secltion, paragraph, sentence clause or phrase contained herein will be
determined. declared. or adjudged mnvahd, illegal, uncensttutional, or otherwise unenforceable. such
deterrmination. declaration. or adjudication wiil in no manner affect the other sections, paragraphs,
sentences, clauses, or phrases of this Lease Agreement, which will remam in full force and effect as if the
section, paragraph, sentence, clause. or phrase declared determined or adjudged. invalid, iliegal,
uncenstilutional, or otherwise unenfarceable was not originally a part thereof

Entire Agreement. This Lease Agreement and the Appendix altached hereto represent the entire
agreement between the parties. and all previous communications. understandings, or agreement
between the parties are hereby abrogated and withdrawn except as provided herein

Force Majeure. This Lease Agreement and any sublease 1s subject to force majeure, and 1s contingent on
accidents acts of God, weather conddions. tortuous acts of third parties, restrictions imposed by any
government or governmental agency or other events beyond the control of parties  If the performance
under this Lease Agreement or operability of the Rail Facilities s prevent by any cause described above,
the Stale 1s under no obligation to restore the operability of the Rail Facilities to enable resumption of
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Attachment 3

performance under this Lease Agreement or any subsequenrt sublease agreement. If restoration is not
made then this Lease Agreement will pe void without penality to either party

IN WITNESS WHEREOF, the parties hereto have causad this Lease Agreement to be executed and altested to
by their duly authorized officers on the date and year first above written

Dakota Southern Railway Company Depanmen!)f Trgh

By N L . By f{_ P / .
Its Lo ) Its Secretary / /
| ) . / V6

Date __ - 7 Lid Date:

(Corporate Seal) /)roved Lasto Form

it /\(, Ol

Spec:ai Assistant Ano/rr(ey General
A

ACKNOWLEDGMENTS FOLLOW
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Attachment 3

CORPORATE ACKNOWLEDGMENT

R T
STATE OF SOUFH-DAKOTA )
COUNTYOF _ "=t i j
On this (ne ] day of _sbee vy .20 peforeme. _ 7 i L : . a Notary
Public within and for said County and State. personally appeared Lol si67who acknowledged
himselffherself to be the e et . of Dakota Southern Railway Company a corporation,

and that he/she as such officer, being authonzed so 1o do, executed the foregoing instrument for the purposes theren

contained, by signing the name of the corporation by hinself/herselif as such ofticer

In witness whereof | hereunto set my hand and official seal

{ ROBIN D WRIGHT . e
‘ Notary Public-Notary Seai s E ;
State of Missoun, Platte County e
) Commission # 13468734 ¢
: My Commission Expires Apr 8, 2017 : NOTARY PUBLIC
(NOTARY SEAL) My Commussior: Expires:

STATE ACKNOWLEDGMENT

STATE OF SOUTH DAKOTA )
). S8
COUNTY OF HUGHES )
On this the Zi}" day of »>‘~"i~i'wuu, ] .20}, before me, \ iy {\{\ 1’-‘&‘:%5\%, a Notary

{
Public within and for said County and State. personally appeared Darin P Bergquist. Secretary. South Dakota
Department of Transportation. known to me or satisfactonly proven to be the person descnbed in the foregoing
instrument. and acknawledged that he executed the same in the capacily therein stated and for the purposes therein

contained

In watness whereof | hereunto set my hand and official seal

N [

VA Ao b e Bl

‘\\m “U«H/u,
c

MI ’/:f,

i\

NOTARY PUBLIC
wanda Amundson

F
NO

it 8%
0 B
375
9

\\\x\\\‘

s gxf Z.': My Commission Expires 4y Commission Expires
s AL TE June 7, 2016
= A , 5 S
T% 'C'-_?" Ol_}L{C - \§
T s
/;;?f/\'f DAKO’( t‘>,\~\\\‘\\

EFNTITIOS
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I : Attachment 3

APPENDIX 1

West of Napa Junction to Ravinia

Commencing 2 miles west of intersection of the North Sicux City to Mitchell ine located in the W1/2 of the SW1/4
of Section 22. Township 94 North. Range 56 West ¢f the 5" P M also known as Milepost 2.0, and additionally
known as Railroad Engineer's Survey Station Number 26+50. and extending in a Westerly direction a distance of
approximately 52 5 miles in and through the Counties of Yankton, Bon Homme and Charles Mix and terminating
al the westerly line of the NW1/4 of the NE1/4 of Section 17 Township 56 Norin, Range 64 West of the 5" P M,
Charles Mix County. also known as Milepost 54 5 and additionally known as Railroad Engineer's Survey Station
1707+17
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THIS AGREEMENT (Lease Agreement) is made and entered into by and between the Sou

Attachment 3

AGREEMENT BETWEEN i

911 029 THE STATE OF SOUTH DAKOTA |
AND

DAKOTA SOUTHERN RAILWAY COMPANY]

“Dakota State”

Railroad Board, acting by and through the South Dakota Department of Transportation, Office of Air, Rail, and
Transit, referred to in this Lease Agreement as the “State,” and Dakota Southern Railway Company, referred to in
this Lease Agreement as “Dakota Southern.” This Lease Agreement is effective on January 19, 2016.

BACKGROUND:

1. The State is owner of the Rail Facilities more fully described in Appendix 1 attached to and made a part of this
Lease Agreement.

2. Dakota Southern wants to lease from the State the Rail Facilities.

DAKOTA SOUTHERN AND THE STATE MUTUALLY AGREE AS FOLLOWS:

1.

Facility Description. The State will permit Dakota Southern to use the Rail Facilities described in Appendix
1 attached to this Lease Agreement.

It is understood and agreed the Rail Facilities are leased in “as is” condition. The State will have no
responsibility to make any improvement, modification, rehabilitation, maintenance, or other change to the
Rail Facilities for the purpose of this Lease Agreement.

Representations and Warranties. Dakota Southern accepts the Rail Facilities, “AS IS, WHERE 1S" and
“WITH ALL FAULTS.” By signing this Lease Agreement, Dakota Southern acknowledges that Dakota
Southern has inspected the Rail Facilities, including all improvements and structures thereon. Dakota
Southern further acknowledge that no representations have been made by the State concerning the state
or condition of the Rail Facilities or age of the improvements thereon.

Operating Rights. The State permits Dakota Southern to use any and all of the State’s rights and licenses
in the Rail Facilities as may be necessary for the purpose of providing rail freight service. In the event
individual or organizational motorcar clubs will be allowed to utilize the trackage under lease in this Lease
Agreement or sublease, as the case may be, then, and in that event, it will be the responsibility of the
Dakota Southern to obtain a certificate of insurance showing the State of South Dakota, and Dakota
Southern, as additional insured, prior to any motorcar event; and, further, the Dakota Southern will obtain
from the individual recreational motorcar enthusiastic or organization, as the case may be, an
indemnification and hold harmless agreement to be executed by the person or entity in charge of the
motorcar event, with copies of said indemnification and hold harmless agreement to be provided to the
State of South Dakota prior to any motorcar travel on the trackage leased herein. The rights granted
Dakota Southern in this Lease Agreement relate solely to the provision of rail service on the Rail Facilities
and Dakota Southern may not use the Rail Facilities for any other purpose without the prior written
authorization of the State.

Provision of Operations. If Dakota Southern, in order to provide rail freight service, contracts with an
operator to provide rail freight service over Rail Facilities, no such contract will be entered into without the
prior consent of the State. Any sublease between Dakota Southern and an operator to provide rail service
over Rail Facilities will expressly made subject to all of the terms, conditions, and limitations contained in
this Lease Agreement.

Administration of Rail Facilities. Notwithstanding any provision of this Lease Agreement, the State will
retain sole responsibility for the management of State-owned Rail Facilities and equipment not required
for rail freight service.

Common Carrier Obligations. Dakota Southern will assume all common carrier obligations related to the
operation of the Rail Facilities for the term of this Lease Agreement upon the effective date of this Lease
Agreement.
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Liability. Dakota Southern will indemnify, hold harmless, and protect the State, its subdivisions and
representatives, their officers, employees, successors, and assigns, from all suits, actions, or claims of
any character brought because of any injuries or damage received or sustained by any person, persons,
or property, including State-owned property, on account of any negligent act, omission, neglect or
misconduct of Dakota Southern, its representatives, officers, employees, or agents.

Laws to be Observed. Dakota Southern will keep fully informed of all federal and state laws, all local laws,
ordinances, and regulations, injunctions and all final orders and decrees of bodies of tribunals having any
jurisdiction or authority, which in any way affect the performance of this Lease Agreement, including
without limitation any laws, ordinances, regulations, orders, or decrees, identified in this Lease
Agreement. Dakota Southern will at all times observe and comply with all such laws, ordinances,
regulations, and all final orders and decrees, and will protect, hold harmless and indemnify the State and
its representatives against any claim or liability arising from or based on the violation of any such law,
ordinance, regulation, injunction, or final order or decree.

Complaint Resolution Procedure. In the event the South Dakota State Railroad Board or South Dakota
Department of Transportation, Office of Air, Rail, and Transit receives a written complaint regarding the
conduct of operations on the facilities described in this Lease Agreement, the South Dakota State
Railroad Board (Board) may conduct a hearing to consider the allegations contained in the complaint.
Reasonable prior notice of such hearing will be provided to all interested parties, including, but not limited
to, the party filing the complaint, the program manager of the South Dakota Department of Transportation,
Office of Air, Rail, and Transit, and Dakota Southern. Any hearing held pursuant to this provision will be
informal in nature and not subject to the requirements of SDCL 1-26, and acts amendatory thereto. All
interested parties will be allowed to present oral and written information to the Board. After considering all
information presented, the Board will issue a written decision, which will be binding on all parties to this
Lease Agreement as if incorporated as a provision herein. The decision of the Board will be final and no
party will be entitled to any right of appeal from the Board’s decision.

Insurance. Dakota Southern will maintain a Commercial General form of insurance covering liability in
connection with any of its activities or operations on or near the Rail Facilities, including but not limited to
Public Liability, Personal Injury, and Property Damage, Federal Employers’ Liability Act Liability (or, if
Workers’ Compensation applies, Workers’ Compensation coverage as required, or as optional, under
applicable State law; which insurance must contain a specific waiver of the insurance company's
subrogation rights against the State, Bill of Lading, and Foreign Rolling Stock Liability, and Contractual
Liability, with such limits (consistent with the terms set forth below), deductibles and exclusions as the
State may agree are satisfactory, provided however, that: (i) such limits will not be less than $5 million per
occurrence; and $10 million in the aggregate; and (ii) policy terms will not exclude or limit coverage where
activities or operations are on or near railroad tracks. The State will be named as an additional insured on
such liability insurance policy. Any coverage afforded to the State as an additional insured, will apply as
primary insurance of the State, and will not be deemed to be excess to any insurance issued in the name
of the State. Such liability insurance must be purchased from an insurance company licensed to do
business in South Dakota, and possessing a current Best's Insurance Guide Rating of A and Class X, or
better.

Dakota Southern will furnish to the State, an Accord Certificate of Insurance satisfactory to the State,
certifying the issuance to Dakota Southern of the policies of insurance providing the types of insurance
and limits of liability prescribed above, and stating that the State, will be given not less than thirty (30)
days’ written notice by U.S. Certified mail (postage prepaid), prior to any material change, substitution or
cancellation prior to normal expiration dates. The words “endeavor to” and “but failure to mail such notice
will impose no obligation or liability of any kind upon the company, its agents or representatives” must be
removed. Cancellation or expiration of any such insurance policies will not preclude the State from
recovery there under for any liability arising under this Lease Agreement.

Dakota Southern will provide the State with evidence of the liability insurance coverage required by this
Lease Agreement before Dakota Southern operates along the Rail Facilities and Dakota Southern will
supply State with copies of its insurance policies and any amendments, as soon as they are available,
and with evidence of continued insurance coverage on January 1 of each year. Dakota Southern’s failure
to provide such evidence, within 7 days of any request therefore, will entitle the State, to immediately
terminate this Lease Agreement without notice and without opportunity to cure such default. Dakota
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Southern acknowledges that the purchase of insurance as required by this Paragraph will not in any way
limit the liability of Dakota Southern or any lessee or other operator to the State as set forth in this Lease
Agreement.

Personal Liability of Public Officials. In carrying out any of the provisions of this Lease Agreement, or in
exercising any power or authority granted to Dakota Southern by or within the scope of this Lease
Agreement, there will be no liability upon any member of the State, or its authorized representatives,
either personally or as officials of the State, it being understood that in all such matters they act solely as
agents and representatives of a political subdivision of the State of South Dakota.

Assignment. Dakota Southern will not assign its rights or delegate its duties under this Lease Agreement
or any part of this Lease Agreement, without the State's prior written consent. An approved assignment,
including assignments occurring by operator contracts, will not relieve Dakota Southern of Dakota

Southern's primary responsibility to the State.

Amendment. No term or provision of this Lease Agreement may be changed, waived, discharged, or
terminated, except by an instrument in writing signed by the party against which the enforcement of the
change, waiver, discharge or termination is sought; provided however, that when an emergency situation
arises, changes in this contract may be made orally by authorized representatives of both parties by
mutual agreement subject to immediate confirmation by telegram or other delivered writing.

State and Napa to Platte Inspection. The State or its duly authorized representative, upon reasonable
notice to Dakota Southern, reserve the right at all times to perform any and all necessary inspections over
and across the said rail trackage in order to inspect the said Rail Facilities for the purpose of verifying
compliance with the terms and conditions of this Lease Agreement.

Further, it is agreed by the State, or its duly authorized representatives, and Dakota Southern, and its
duly authorized representatives, reserve the right at all times to perform any and all necessary
inspections over and across the said rail trackage in order to inspect the said Rail Facilities for the
purpose of verifying compliance with the terms and conditions of this Lease Agreement. The Rail Facility
trackage will be inspected annually at the sole expense of Dakota Southern and Dakota Southern agrees
to abide by said inspections and to exert reasonable efforts to address any and all concerns raised in
these various rail inspections. Dakota Southern agrees that whatever deficiencies are noted during each
rail inspection will be corrected within a reasonable amount of time, not to exceed thirty days, depending
upon the seriousness of the deficiency.

Responsibility for Rehabilitation. The State will have no responsibility for rehabilitating the Rail Facilities.

Additions to Rail Facilities. The State grants to Dakota Southern the right to make such Additions to the
Rail Facilities as Dakota Southern may require to permit rail freight service, at Dakota Southern's sole
expense. The term “Addition(s)” as used in this Lease Agreement will mean capital improvements which
are in addition to the Rail Facilities. Dakota Southern will own and have the right to remove any of said
Addition made. Those Additions which cannot be removed without causing the Rail Facilities to be less
serviceable than before said Addition was made, will become the property of the State and a part of the
Rail Facilities. However, under no circumstances will any additions or improvements placed into the
actual track structure during the term of this Lease Agreement be removed at the termination of this lease
and any of said additions or improvements placed into the track structure will remain under all
circumstances the property of the State of South Dakota.

Maintenance. The State will have no obligation to perform any maintenance of the Rail Facilities. Dakota
Southern will be responsible for the normal and regular work required to keep the Rail Facilities in the
condition necessary to enable safe operations and will include, but not be limited to, tie, rail, culvert and
bridge repairs, tamping and lining, surfacing, tightening bolts, driving spikes, brush cutting and weed
control, and other necessary repairs and work.

Payment. Dakota Southern will make payments to the State based on any car storage that originates or
terminates at any point along the Napa Junction to Ravinia rail line, as described in Appendix 1 attach to
this Lease Agreement, as follows:

Fifty percent (50%) of any car storage fees billed.
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Dakota Southern may collect and keep all switching fees charged for the Rail Facilities.

Revenues from storage will be due at the time of expiration of this Lease Agreement, unless this
Agreement is terminated earlier, in which case payment will be due on the date this Agreement
terminates.

Term. This Lease Agreement will continue in full force and effect beginning January 19, 2016, and ending
July 18, 2016, inclusive, unless terminated earlier pursuant to the terms of this Lease Agreement. Upon
termination of this Lease Agreement, the Rail Facilities will be returned to the State in the same general
condition, less normal wear and tear, as existed on the effective date of this Lease Agreement.

Termination by the State at the State’s Sole Discretion. The State may terminate this Lease Agreement
for any reascn or no reason by giving thirty (30) days’ written notice of termination by certified mail to
Dakota Southern,

Termination by the Dakota Southern For Fault. If the State substantially fails to perform its obligations
under this Lease Agreement, and continues in such default for a period of ten (10) days, Dakota Southern
will have the right at its option, after first giving forty-five (45) days written notice thereof by certified mail
to the State, and notwithstanding any waiver by Dakota Southern giving notice of any prior breach
thereof, to terminate this Lease Agreement.

Notice. Except as expressly provided otherwise, all notices or other communications hereunder will be in
writing and will be deemed duly given, if delivered in person or by certified or registered mail, return
receipt requested, first class postage prepaid, to the person specified herein as entitled to receive such
notice, or to their duly authorized representative unless notice of a change of address is given pursuant to
the terms of this provision.

For the State:
Program Manager
Office of Air, Rail, and Transit
SD Department of Transportation
700 Broadway Avenue East
Pierre, SD 57501-2586

For Dakota Southern:
President
Dakota Southern Railway Company
PO Box 612
Richmond, Missouri 64085

Severability. In the event any section, paragraph, sentence, clause or phrase contained herein will be
determined, declared, or adjudged invalid, illegal, unconstitutional, or otherwise unenforceable, such
determination, declaration, or adjudication will in no manner affect the other sections, paragraphs,
sentences, clauses, or phrases of this Lease Agreement, which will remain in full force and effect as if the
section, paragraph, sentence, clause, or phrase declared, determined or adjudged, invalid, illegal,
unconstitutional, or otherwise unenforceable was not originally a part thereof.

Entire_Agreement. This Lease Agreement and the Appendix attached hereto represent the entire
agreement between the parties, and all previous communications, understandings, or agreement
between the parties are hereby abrogated and withdrawn except as provided herein.

Force Majeure. This Lease Agreement and any sublease is subject to force majeure, and is contingent on
accidents, acts of God, weather conditions, tortuous acts of third parties, restrictions imposed by any
government or governmental agency, or other events beyond the control of parties. If the performance
under this Lease Agreement or operability of the Rail Facilities is prevent by any cause described above,
the State is under no obligation to restore the operability of the Rail Facilities to enable resumption of
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performance under this Lease Agreement or any subsequent sublease agreement. If restoration is not
made, then this Lease Agreement will be void without penalty to either party.

IN WITNESS WHEREOF, the parties hereto have caused this Lease Agreement to be executed and attested to
by their duly authorized officers on the date and year first above written.

State of South Dakota

Dakota Southern Railway Company Departhﬁa;o;j
ﬂ\&& T&\\&&Wm

pm”\»:& Its: Secretary
Date: ?‘An_-:‘ 201 Date: ﬂ‘/ //j

(Corporate Seal) Wo Form: /p
977272% /lé/wu

Special Assistant Attor yGeneral

ACKNOWLEDGMENTS FOLLOW
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CORPORATE ACKNOWLEDGMENT

Y ANSAC
STATE OF SSEFHEREIITA . )
). SS
COUNTY OF Jytinicons )
On this the ™ day of _Febnu ey , 20_1G before me, '("friM"’-'._ﬁ. "a Notary
Public within and for said County and State, personally appeared W‘S! kl,{;gj Wj | I[‘g:M S , who acknowledged

himself/herself to be the ?YL’SL{)M\‘ , of Dakota Southern Railway Company, a corporation,
and that he/she as such officer, being authorized so to do, executed the foregoing instrument for the purposes therein
contained, by signing the name of the corporation by himself/herself as such officer.

In witness whereof | hereunto set my hand and official seal.

ERICA CARPER

NOTARY PUBLIC NOTARY PUBLIC

SETA;E rQF: KA;QSAS My Commission Expires: 6/“ // 9

(NOTARY SEAL)

STATE ACKNOWLEDGMENT
STATE OF SOUTH DAKOTA )
): SS
COUNTY OF HUGHES )

1
. i A |, i ;
On this thaﬁfbay of . I{V\Ct/j(_ N ,ZO_IQ, before me,w(}/; fc\ﬂ h\/«w[ Q"I/\\ , a Notary
Public within and for said Cou% and State, personally appeared Darin P. Bergquist, Secretary, South Dakota
Department of Transportation, known to me or satisfactorily proven to be the person described in the foregoing

instrument, and acknowledged that he executed the same in the capacity therein stated and for the purposes therein
contained.

In witness whereof | hereunto set my hand and official seal.

\\\\\\\‘g.‘gg WI// L,Q )ﬂ A/OAQ/V\\/Q Q/\/\
\;Op‘ U/VO 7 ~

N
§ NOTARY PUBLIC W,
& anda Amundson
@JSTAW géAl_’)

0 \
Yi\\\‘“\\

3 S Z My Commission Expires
= i E/‘{ L i E My Commission Expires: _ 72046
ERR © g

//// ........... N

T
T RS
///I///[ i p\\\\\\
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APPENDIX 1

Napa Junction to Ravinia

Commencing at the intersection of the North Sioux City to Mitchell line located in the W1/2 of the SW1/4 of
Section 22, Township 94 North, Range 56 West of the 5" P.M., also known as Milepost 0.0, and additionally
known as Railroad Engineer’'s Survey Station Number 00+00, and extending in a westerly direction a distance of
approximately 54.5 miles in and through the counties of Yankton, Bon Homme, and Charles Mix and terminating
at the, westerly line of the NW1/4 of the NE1/4 of Section 17, Township 96 North, Range 64 West of the 5" P.M.,
Charles Mix County, also known as Milepost 54.5, and additionally known as Railroad Engineer's Survey Station

1707+17.
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AMENDMENT NUMBER 1
AGREEMENT NUMBER 911022
LEASE AGREEMENT

BACKGROUND:

1.

2.

On March 24, 2016, the South Dakota State Railroad Board, acting by and through the South Dakota
Department of Transportation, referred to in this Amendment as the “State,” and Dakota Southern Railway
Company, referred to in this Amendment as “Dakota Southern”; entered into a lease agreement, which
agreement, referred to in this Amendment as the “AGREEMENT,” was signed by a representative of each of
the parties and assigned agreement number 911022 by the State.

The State and Dakota Southern wish to amend the AGREEMENT to extend the term of the AGREEMENT.

THE PARTIES MUTUALLY AGREE AS FOLLOWS:

1.

Paragraph 19 of the AGREEMENT is revised to read as follows:

19. Term. This Lease Agreement will continue in full force and effect beginning January 19, 2016, and
ending January 18, 2017, inclusive, unless terminated earlier pursuant to the terms of this Lease
Agreement. Upon termination of this Lease Agreement, the Rail Facilities will be returned to the State in
the same general condition, less normal wear and tear, as existed on the effective date of this Lease
Agreement.

Except as specifically modified by this Amendment, all terms and conditions of the AGREEMENT will remain
in full force and effect.

The South Dakota State Railroad Board (the “Board”), with the consent of the Governor, has authorized
the Secretary of the Department of Transportation to execute this Amendment on behalf of the State. A
copy of the fully executed resolution of the Board is attached to this Agreement as Exhibit A.

This Amendment is binding upon the signatories not as individuals but solely in their capacities as officials of
their respective organizations and acknowledges proper action of the State and Dakota Southern to enter into
the same.

Dakota mi& Company
By: \Q&MLNN By:

State of South Dakota
rtation

Its: President Its: Secretary /
Date: \Q&A\\E "7_.0 i Date: e /& Lo
(Corporate Seal) Aper/

Spekial Assistant Attorney General

ACKNOWLEDGMENTS FOLLOW
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CORPORATE ACKNOWLEDGMENT

VIS SBLL
STATE OF " )
: ): SS
couNTy oF tludde )
On this the bi\day of (_h LY . 20_)(; before me, Eﬁ‘m [ (){‘M\OC{ , .

Notary Public within and for said County and State, personally appeared Michael W. Wiliams, who
acknowledged himself to be the President, of Dakota Southern Railway Company, a corporation, and that he as
such officer, being authorized so to do, executed the foregoing instrument for the purposes therein contained, by

signing the name of the corporation by himself as such officer.

In witness whereof | hereun and official seal.

RICA L CARPER
Notasy public - Notary Seal
STATE OF MISSOURI
Comm, Number 16278721
platte County

rarya

My Commission xpies M., 222 NOTARY PUBLIC
(NOTARY SEAL) My Commission Expires: C )%/ O@f LOLO
STATE ACKNOWLEDGMENT
STATE OF SOUTH DAKOTA )
COUNTY OF HUGHES ;: 59
On this the Z5__ ﬂday of :J—:l/ ¥ , 20/ &, before me, Lopret) Lion ‘Zﬁ» 1 Son ., a

Notary Public within and for said County and State, personally appeared Darin P. Bergquist, Secretary, South
Dakota Department of Transportation, known to me or satisfactorily proven to be the person described in the

foregoing instrument, and acknowledged that he executed the same in the capacity therein stated and for the

purposes therein contained.

In witness whereof | hereunto set my hand and official seal.
N

NOTARY PUBLIC
My Commission Expires: 0{/3 5///8 222

------------

ooy d

DARRELL LYNN KENNISON

NOTARY PUBLIC K
SOQUTH DAKOTA .

o,

g Gefnfmyrey
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STATE OF SOUTH DAKOTA 911065
DEPARTMENT OF TRANSPORTATION
LEASE AGREEMENT

This Lease Agreement ("Agreement”) is made and entered into by and between the Scuth Dakota Department of
Transportation, referred to in this Agreement as the “State.” and Dakota Southern Railway Company, referred to
in this Agreement as "Dakota Southern.”

BACKGROUND:

A

The State is owner of railroad property, including mainline tracks, sidings, and extra-width property and
facilities commencing at the intersection of the North Sioux City to Mitchell line located in the West Half of
the Southwest Quarter (W% SW¥) of Section Twenty-two (22), Township Ninety-four North (84N), Range
Fifty-six West (56W) of the 5™ P.M., also known as Milepost 0.0, and additionally known as Railroad
Engineer’s Survey Station Number 00+00, and extending in a westerly direction a distance of approximately
54.5 miles in and through the counties of Yankton, Bon Homme, and Charles Mix and terminating at the,
westerly line of the Northwest Quarter of the Northeast Quarter (NW NE) of Section Seventeen (17),
Township Ninety-six North (86N), Range Sixty-four West (64W) of the 5™ P.M., Charles Mix County, also
known as Milepost 54.5, and additionally known as Railroad Engineer's Survey Station 1707+17, referred to
in this Agreement as the “"Rail Facilities.”

Dakota Southern wants to lease the Rail Facilities from the State.

The parties now wish to enter into this Agreement for the lease of the Rail Facilities by Dakota Southern from
the State on the terms and conditions as stated in this Agreement.

The State has received the approval of the South Dakota State Railroad Board (the “Railroad Board") and
the written consent of the Governor to enter into this Agreement for railroad purposes, as evidenced by the
resolution attached to this Agreement as Exhibit A.

DAKOTA:SOUTHERN AND THE STATE MUTUALLY AGREE AS FOLLOWS:

1.

Purpose. The State leases the Rail Facilities to Dakota Southern; subject to the terms: and conditions set
forth in this Agreement. All property leased to third parties is identified in records on file at the South Dakota
Department of Transportation, 700 East Broadway Avenue, Pierre, South Dakota 57501-2586. In addition,
the State may exclude additional property at any time during the term of this Agreement with Dakota
Southern's consent. The parties recognize and agree that this Agreement is for railroad purposes.
Consequently, Dakota Southern will not unreasonable withhold its consent to exclude property not necessary
for railroad purposes.

Facility Description, The State will permit Dakota Southern to use the Rail Facilities described in Background
paragraph A above.

Effective Date. This Agreement is effective December 1, 2016. This Agreement supersedes Agreement
Number 911022 that was executed by Dakota Southern on February 25, 2016, and by the State on March
24, 2016, and subsequently amended by the parties by an agreement executed by Dakota Southern on July
13, 2016, and by the State on July 15, 2016.

Condition of the Rail Facilities. Dakota Southern understands and agrees the Rail Facilities are leased in "AS
18" condition. The State will have no responsibility to make any improvement, modification, rehabilitation,
maintenance, or other change to the Rail Facilities for the purpose of this Agreement.

Representations and Warranties. Dakota Southern accepts the Rail Facilities, “AS 1S, WHERE 1S" and
“WITH ALL FAULTS." By signing this Agreement, Dakota Southern acknowledges that Dakota Southern has
inspected the Rail Facilities. including all improvements and structures. Dakota Southern further
acknowledges that no representations have been made by the State concerning the state or condition of the
Rail Facilities or age of the improvements to the Rail Facilities.
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Operating Rights. The State permits Dakota Southern to use any and all of the State's rights and licenses in
and to the Rail Facilities to the extent necessary for the purpose of providing rail freight service and, if it can
be accommodated without adversely affecting freight service, rail car storage. In the event individual or
organizational motorcar clubs will be allowed to utilize the trackage under lease in this Agreement or
sublease, as the case may be, then, and in that event, it will be the responsibility of the Dakota Southern to
obtain a certificate of insurance showing the State of South Dakofa, and Dakota Southern, as additional
insureds, prior to any motorcar event, and, further, Dakota Southern will obtain from the individual
recreational motorcar enthusiastic or organization, as the case may be, an indemnification agreement to be
executed by the person or entity in charge of the motorcar event, indemnifying the State and Dakota
Southern from any claim or liability arising out of the event, and will provide copies of said indemnification
agreements to the State prior to any motorcar travel on the Rail Facilities. The rights granted Dakota
Southern under this Agreement relate solely to the provision of rail service on the Rail Facilities. Dakota
Southern will not use the Rail Facilities for any other purpose without the State's prior written authorization.

Administration of Rail Facilities. Notwithstanding any provision of this Agreement, the State will retain sole
responsibility for the' management of State-owned Rail Facilities and equipment not required for rail freight
service. The State may grant leases, easements, licenses and all other similar property rights on the Rail
Facilities for non-rail purposes, including but not limited to, placement on the Rail Facilities of utilities, fiber
optic cables, pipeline, at-grade crossings and grade separations, and other non-rail related facilities and
businesses, provided that such leases and easements, and licenses do not unreasonably interfere with
Dakota Southern's rail operations. The State will be entitied to all revenues derived from such grants of

property rights.

Government Approval. Upon execution of this Agreement, Dakota Southern will immediately prepare, file
and obtain a medified certificate of public' convenience and necessity from the Surface Transportation Board
(*STB") to provide common carrier service on the Rail Facilities. The modified certificate will not contain any
reservations on the provision of service. Dakata Southern will permit the State to review any proposed STB
filings. Dakota Southern will be solely responsible for any costs incurred in obtaining the modified certificate.

Common Carrier Obligations. Dakota Southern will assume all common carrier obligations related to the
operation of the Rail Facilities upon the effective date of this Agreement: No later than December 31, 2016,
Dakota Southern will provide service to shippers requesting service on the Rail Facilities. Dakota Southern
will, at Dakota Southern's: sole expense, be responsible for making -any repairs or improvements necessary
to provide such service:

Liability, Dakota Seouthern will indemnify, hold harmless, and protect the State, its subdivisions and
representatives, their officers, employees, successors, and assigns, -from all suits, actions, or claims of any
character brought because of any injuries or damage received or sustained by any person, persons, or
property, .including State-owned property, on account of any negligent act. omission, neglect or misconduct
of Dakota Southern, its representatives, officers, employees, or agents.

Laws to be Observed. Dakota Southern will keep fully informed of all federal, state, and local laws,
ordinances, regulations, injunctions, and all final orders and decrees of bodies of tribunals having any
jurisdiction or authority, which in any way affect the performance of this Agreement, including without
limitation any laws, rules, ordinances, regulations, orders, or decrees identified in this Agreement. Dakota
Southern will at all times observe and comply with ali-such laws, rules, ordinances, regulations, and all final
orders and decrees. Dakota Southern will protect., hold harmless, and indemnify the State and its
representatives against any claim or liability arising from or based on the violation of any such law, rule,
ordinance, regulation, injunction, or final order or decree.

Complaint Resolution Procedure. In the event the South Dakota State Railroad Board or South Dakota
Department of Transportation, Office of Air, Rail, and Transit receives a written complaint regarding the
conduct of operations on the facilities described in this Agreement, the South Dakota State Railroad Board
{Board) may conduct a hearing to consider the allegations contained in the complaint. Reascnable prior
notice of such hearing will be provided to all interested parties, including, but not limited to, the party filing the
complaint, the program manager of the South Dakota Department of Transportation, Office of Air, Rail, and
Transit, and Dakota Southern. Any hearing held pursuant to this provision will be informal in nature and not
subject to the requirements of SDCL 1-26. and acts amendatory thereto. All interested parties will be allowed
to present oral and written information to the Board. After considering all information presented, the Board
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will issue a written decision, which will be binding on all parties to this. Agreement as if incorporated as a
provision herein. The decision of the Board will be final and no party will be entitled to any right of appeal

from the Board's decision.

Insurance. Dakota Southern will maintain a Commercial General form of insurance covering liability in
connection with any of its activities or operations on or near the Rail Facilities, including but not limited to
Public Liability, Personal Injury, and Preperty Damage, Federal Employers’ Liability Act Liability (or, if
Workers® Compensation applies, Workers' Compensation coverage as required, or as optional, under
applicable State law; which insurance must contain a specific waiver of the insurance company's subrogation
rights against the State, Bill of Lading, and Foreign Rolling Stock Liabllity, and Contractual Liability, with such
limits (consistent with the terms set forth below), deductibles and exclusions as the State may agree are
satisfactory, provided however, that: (i) such limits will nat be less than $5 million per occurrence; and $10
million in the aggregate; and (il) policy terms will not exclude or limit coverage where activities or operations
are on or near railroad tracks. The State will be named as an additional insured on such liability insurance
policy. Any covérage afforded to the State as an additional insured, will apply as primary insurance of the
State, and will not be deemed to be excess to any insurance issued in the name of the State. Such liability
insurance must be purchased from an insurance company licensed to do business in South Dakota, and
possessing a current Best’s Insurance Guide Rating of A and Class X, or better.

Dakota Southern will furnish to the State, an Accord Certificate of Insurance satisfactory to the State,
certifying the issuance to Dakota Southern of the policies of insurarice providing the types of insurance and
limits of liability prescribed above, and stating that the State, will be given not less than thirty (30) days’
written notice: by U.S. Certified mail (postage prepaid), prior to any material change, substitution or
canceliation prior to normal expiration dates: Cancellation or expiration of any such insurance palicies will not
preclude the State from recovery there under for any liability arising under this Agreement.

Dakota Southern will provide the State with evidence of the liability insurance coverage required by this
Agreement before Dakota Southern operates along the Rail Facilities and Dakota Southern will supply State
with copies.of its insurance policies and any amendments, as soon as they are available and with evidence
of continued insurance coverage on January 1 of each year. Dakota Southern’s failure to provide such
evidence, within 7 days of any request therefore, will entitle. the State, and to immediately terminate this
Agreement without notice and without opportunity to cure such default. Dakota Southern acknowledges that
the purchase of insurance as required-by this Paragraph will not in any way limit Daketa Southern's liability
to the State as set forth in this Agreement. '

Personal. Liability of Public Officials. In carrying out any of the provisions of this Agreement, or in exercising
any power or authority granted to Dakota Southern by or within the scope of this Agreement, there will be no
liability upoen any member of the State, or its authorized representatives, either personally or as officials of
the State, it being understood that in all such matfers they act solely as agents and representatives of a
political subdivision of the State.of South Dakota,

Assignment. Dakota Southern will not assign its rights or delegate its duties under this Agreement or any
part of this Agreement, without the State's prior written consent. An approved assignment, including
assignments occurring by operator contracts, will not relieve Dakota Southern of Dakota Southern's primary

responsibility to the State.

Amendment. No term or provision of this Agreement may be changed, waived, discharged, or terminated,
except by an instrument in writing signed by the party against which the enforcement of the change, waiver,
discharge or termination is sought; provided however, that when an emergency situation arises, changes. in
this contract may be made orally by authorized representatives of both parties by mutual-agreement subject
to immediate confirmation by written memorandum.

State Inspection. The State or its duly authorized representative, upon reasonable notice to Dakota
Southern, resérves the right at all times to perform any and all necessary inspections over and across the
Rail Facilities for the purpose of verifying compliance with the terms and conditions of this Agreement.
Dakota Southern will promptly address any deficiencies identified by the State as a result of these

inspections.

Responsibility for Rehabilitation. The State will have no obligation to rehabilitate the Rail Facilities.
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Additions to Rail Facilities. As partial consideration for this Agreement, Dakota Southern will at a minimum
make the following improvements to the Rail Facilities during each year of this Agreement:

a. Installation of 3,000 crossties;

b. Rehabilitation of three railroad crossings with heavy rail (115# or greater) and new ties; and

c. Improvement of two miles of ditch drainage.

The State grants to Dakota Southern the right to make such further improvements and additions to the Rail
Facilities as Dakota Southern may require to permit rail freight service. All improvements and additions to
the Rail Facilities will be at Dakota Southern’s sole expense. unless agreed to in writing by the State.

Maintenance. The State will have no obligation to perform any maintenance of the Rail Facilities. Dakota
Southern will be responsible for the normal and regular work required to keep the Rail Facilities in an
excepted track condition sufficient to provide service to. shippers on the Rail Facilities. Such maintenance
will include, but not be limited to, tie, rail, culvert and bridge repairs, tamping and lining, surfacing, tightening
bolts, driving spikes, brush cutting and weed control, and other necessary repairs, and work. [f the Rail
Facilities are rehabilitated, then Dakota Southern will maintain the rail Facilities to their rehabilitated
condition.

Rent Payments. As partial rent for the Rail Facilities, Dakota Southern will pay the State fifty percent (50%)
of any fees billed for car storage originating or terminating ‘at any point along the Rail Facilities (excluding
switching fees). Dakota Southern will establish storage fees according to.market conditions to ensure the
rates are reasonable. The State’s share of car storage fees will be calculated as of November 30 of each
year and Dakota Southern will remit payment to the State by May 1 of the following year. Dakota Southern
will not be required to remit any portion of the switching fees charged or collected for the Rail Facilities.

As additional rent for the use of the Rail Facilities, Dakota Southern will make an annual payment to the
State equal to. one and one-half percent (1.5%) of the gross revenues for any rail freight originating,
terminating, or carried along any point on the Rail Facilities. Gross revenues will be calculated as of
November 30 of each year and Dakota Southern will remit payment to the State by May 1 of the following

year.

Term. This Agreement will continue in full force and effect for a period of ten (10) years from and after the

effective date of this:Agreement, unless terminated earlier pursuant to the terms of this Agreement. Upon

termination of this Agreement, the Rail Facilities will be returned to the State in the same general condition,
less normal wear and tear that cannot be obviated by routine maintenance, as existed on the effective date
of this Agreement, except that all improvements and additions to the Rail Facilities will become the sole
property of the State.

Termination by the State For Fault. If Dakota Southern fails to perform its obligations under this Agreement,
and continues in such default for a period of sixty (60) days after written notice of such default from the
State, then State may terminate this Agreement. Default includes, but is not limited to, nonpayment of rent,
lapse of insurance, inadequate maintenance or repair of the Rail Facilities, and failure to provide safe and
efficient. common carrier rail service. Fraud, theft of State property, or any other criminal act, other than
Class 2 Misdemeanors, would be a material breach of the Agreement, and is grounds for immediate
termination of the Agreement by State. No advanced notice is required and there is no opportunity to cure
the breach.

Termination of Modified Certificate. Upon termination or expiration of this Agreement. Dakota Southern
agrees to promptly terminate its modified certificate before the STB and relinquish any other rights it may
have to provide common carrier service over the Rail Facilities, subject to the requirements set out in 49
CFR 1150.24. If Dakota Southern fails to promptly terminate these rights, then the State is authorized and
empowered to submit the requisite filings to the STB and take all other necessary steps to terminate any
rights Dakota Southern may have to provide common carrier service over the Rail Facilities. Dakota
Southern will reimburse the State for all expenses incurred to effectuate the termination of these rights.
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Audit. Dakota Southern will keep detailed records. accounts, invoices, and supporting documentation
pertaining to all costs paid for under this Agreement. Upon reasonable notice, Dakota Southern will allow the
State, through any authorized representative, to examine and copy all records, accounts, invoices, and
supporting documents.

The terms of this Agreement alone will control the relationship between the State and Dakota Southern.

Notice. Except as expressly provided otherwise, all notices or other communications hereunder will be in
writing and will be deemed duly given, if delivered in person or by certified or registered mail, return receipt
requested, first class postage prepaid, to the person specified herein as entitled to receive such notice, or to
their duly authorized representative unless notice of a change of address is given pursuant to the terms of

this provision.

For the State:

Program Manager

Office of Air, Rail, and Transit
SD Department of Transportation
700 Broadway Avenue East
Pierre, SD 57501-2586

For Dakota Southern:

President

Dakota Southern Railway Company
10100 N. Ambassador Drive, Suite 105
Kansas City, Missouri 64153

Severability. In the event any section, paragraph, sentence, clause or phrase contained herein will be
determined, declared, or adjudged invalid, illegal, unconstitutional, or otherwise unenforceable, such
determination, declaration, or adjudication will in no manner affect the other sections, paragraphs,
sentences. clauses, or phrases of this Agreement, which will remain in full force and effect as if the section,
paragraph, sentence, clause. or phrase declared, determined or adjudged, invalid, illegal, unconstitutlonal or
otherwise unenforceable was not originally a part thereof.

Entire Agreement. This Agreement and the Appendix attached hereto represent the entire agreement
between the parties, and all previous communications, understandings, or agreement between the parties

are hereby abrogated and withdrawn except as provided herein.

Force Majeure. This Agreement-and any sublease is subject to force majeure, and is contingent on acts of
God, weather conditions, tortious acts of third parties, restrictions imposed by any government or
governmental agency, and other events.beyond the control of parties. If performance under this Agreement
or operability of the Rail Facilities. is prevented by any of these causes, neither Dakota Southern nor the
State is under any obligation to restore the operability of the Rail Facilities fo enable resumption of
performance under this Agreement. If restoration is not made, then this Agreement will be void without

penalty to either party.

SIGNATURE PAGE FOLLOWS
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed and attested lo by their duly
authorized officers on the date and year first above written,

State of South Dakota

Dakota Southern Railway Company Departmentof Transpgrtation
By: (M k\mm—- By:

Its: ?_;.WL, its: Secretary

Date: MEO \‘ 2016 Date: ///;%/ /A

(Corporate Seal) Approved as to Form: \ C/
/@L/ﬁ, [ ¥ A
Spécial Assistant Atto(pey General

ACKNOWLEDGMENTS FOLLOW
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CORPORATE ACKNOWLEDGMENT

STATE OF SOUTH DAKOTA )

). S8
COUNTY OF Hogfe s )
On this the J& Zgay of Nevember . 20/4 . before me Lzree /) Lo ‘:’(’é’{m <ses___, a Notary
Public within and for said County and State, personally appeared /%< Ke le' // i@ m ¢ . who acknowledged
himselffherself to be the /7 cs < /e 7 ., of Dakota Southern Railway Company. a corporation.

and that he/she as such officer, being authorized so to do. executed the foregaing instrument for the purposes therein

contained, by signing the name of the corporation by himself/herself as such officer.

In withess whereof | hereunto set my hand and official seal.

enfobtnibini abstatabiabyetats NOTARY PUBLIC

{ DARRELL LYNN szsu § o
(NOTAR NOTARY PUSLIC { My Commission Expires: &7/ 24 /2028

@% sz)um w«um ) d

P S TN TV I S SN W I I3 ‘L

STATE ACKNOWLEDGMENT
STATE OF SOUTH DAKOTA - )
}. 88

COUNTY OF HUGHES )
On this th&Z‘:{’? day of Azies ber . 20/¢.. before me.gﬂ?fro/f/ L snsm %:l:n}ﬁh , a Notary

Public within and for said County and State, personally appeared Darin P. Bergquist, Secretary, South Dakota
Department of Transportation, known to me or satisfactorily proven to be the person described in the faregoing
instrument, and acknowledged that he executed the same in the capacity therein stated and for the purposes therein

contained.

In witness whereof | hereunto.set my hand and official seal.

rtatefalinlint Intylatatetrialabatigigty 9

QAPP,:LL *VW r{%?;“ 1soN + NOTARY PUBLIC
-~ vy r /
. C%:f(@i; My Commission Expires: 9{/,2"—;//&9)2&

(NOTARY
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