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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

) 
THE STATE OF SOUTH DAKOTA ACTING BY ) 
AND THROUGH ITS DEPARTMENT OF ) 
TRANSPORTATION - PETITION FOR ) 

Finance Docket No. 36096 

DECLARATORY ORDER ) 
) 

PETITION FOR DECLARATORY ORDER 

Pursuant to 5 U.S.C. § 554(e) and 49 U.S.C. § 1321, the State of South 

Dakota acting by and through its Department of Transportation ("State") requests that the 

Surface Transportation Board ("STB" or "Board") issue a declaratory order terminating 

the modified certificate rights held by the Napa-Platte Regional Railroad Authority 

("NPRRA") over a State-owned rail line extending from milepost ("MP") 13.4+/- near 

Tabor, SD to MP 54.5 near Ravinia, SD ("Tabor-Ravinia Line"). 1 

I. 
BACKGROUND 

1. The State owns the Tabor-Ravinia Line. It is the middle segment of 

a State-owned rail line located between MP 0.0, referred to as Napa Junction, in SD, and 

1 The Board's staff informally advised counsel for the State that a petition for a 
declaratory order was the proper form of pleading to present the State's request to the 
Board. 



MP 83.3 near Platte, SD (Napa-Platte Line"):2 
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2. The entire Napa-Platte Line was authorized for abandonment in 

1980, but, prior to being abandoned, was acquired by the State.3 

3. In 2007, NPRRA, a political subdivision of the State, acquired 

modified certificate rights over the Tabor-Ravinia Line.4 At that time, NPRRA was 

leasing the Tabor-Ravinia Line from the State.5 

2 The segment between Ravinia, SD (MP 54.5) and Platte, SD (MP 83 .3) 
("Ravinia-Platte Line") was rail-banked by the State in 2007. See SD. Ry. - Notice of 
Interim Trail Use & Termination of Modified Rail Certificate, FD 3187 4, slip op. at 2 
(STB served July 17, 2007) ("2007 Trail Use Decision") (accepting the State's request 
for notice of interim trail use for the Ravinia-Platte Line); Letter from State counsel to 
Acting STB Secretary, FD 31874 (Jan. 11, 2008) (advising the Board that an agreement 
for interim trail use for the Ravinia-Platte Line became effective as of December 27, 
2007). 

3 See Napa-Platte Reg'l R.R. Auth. -Modified Rail Certificate, FD 35026, slip op. 
at 1-2 (STB served June 14, 2007) ("2007 Modified Certificate Decision"). 
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4. NPRRA's last lease of the Tabor-Ravinia Line expired on September 

20, 2015.6 As a result, NPRRA no longer has any lease rights to use the Tabor-Ravinia 

Line segment. 

5. The State has requested that NPRRA file a notice with the Board 

under 49 C.F.R. § 1150.24 to terminate its modified certificate rights. To date, NPRRA 

has refused to do so. 

6. NPRRA is a non-operating common carrier7 and, from 2007 to date, 

neither NPRRA, nor any other carrier, has provided any common carrier service over the 

Tabor-Ravinia Line. 

7. For several years, NPRRA, with the State's consent, subleased the 

Tabor-Ravinia Line to the Dakota Southern Railway Company ("DSRC"), an operating 

Class III carrier. DSRC has used the Tabor-Ravinia Line for car storage. DSRC's last 

sublease with NPRRA expired on September 20, 2015.8 

4 Id., slip op. at 2. 

5 Id. 

6 See Agreement Between the State of South Dakota and Napa-Platte Regional 
Railroad Authority, No. 910940, Amendment Number 1 at§ 1 (copy in Attachment 1). 

7 See 2007 Modified Certificate Decision, slip op. at 2. 

8 See Agreement between Napa-Platte Regional Railroad Authority and Dakota 
Southern Railway Co., No. 910936, Amendment Number 1 at§ 1 (copy in Attachment 
2). 
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8. Starting on September 21, 2015, the State has leased the Tabor-

Ravinia Line to DSRC.9 The currently effective lease has a term that runs through 

November 30, 2026, unless extended, or terminated earlier pursuant to its terms. 10 

9. At the State's request, DSRC filed a notice with the Board on 

December 29, 2016 for a modified certificate of public convenience and necessity to 

provide common carrier service over the Tabor-Ravinia Line. 11 On January 25, 2017, the 

Board issued the modified certificate to the DSRC. 12 

10. The State also owns the rail line located between MP 0.0, referred to 

as Napa Junction, in SD, and MP 13.4 +/-, near Tabor, SD ("Napa-Tabor Line"). In 

2007, NPRRA obtained class exemption operating rights over the Napa-Tabor Line. 13 

NPRRA's last lease of the Napa-Tabor Line expired on September 20, 2015. See 

Attachment 1. As a result, NPRRA no longer has any lease rights to use the Napa-Tabor 

Line. 

9 See Agreements Between the State of South Dakota and Dakota Southern 
Railway Co., Nos. 910992 (§ 19), 911004, 911022 and State of South Dakota Department 
of Transportation Lease Agreement, No. 911065 (copies in Attachment 3). 

10 State of South Dakota Department of Transportation Lease Agreement, No. 
911065, §§ 3, 22. 

11 See Dakota S. Ry. - Notice of Modified Certificate of Pub. Convenience & 
Necessity, FD 36086 (filed Dec. 29, 2016). 

12 See Dakota S. Ry.-Modified Certificate of Pub. Convenience and Necessity­
Yankton, Bon Homme, & Charles Mix Counties, S.D., FD 36086 (STB served Jan. 25, 
2017). 

13 See Napa-Platte Reg 'l R.R. Auth. - Lease & Oper. Exempt. - Dakota Short Line 
Corp., FD 35025 (STB served May 31, 2007) ("2007 Class Exemption Notice"). 
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11. From 2007 to date, NPRRA has provided no common carrier service 

over the Napa-Tabor Line, nor has any other rail carrier. The State has requested that 

NPRRA obtain STB approval to discontinue its class exemption rights over the Napa-

Tabor Line, but, to date, NPRRA has refused to do so. The State intends to file an 

adverse discontinuance application to terminate NPRRA's class exemption rights over 

the Napa-Tabor Line. 

12. The State is now leasing the Napa-Tabor Line to DSRC. See 

Attachment 3. At the State's request, DSRC filed a notice with the Board on December 

29, 2016 for a modified certificate of public convenience and necessity to provide 

common carrier service over the Napa-Tabor Line.14 On January 25, 2017, the Board 

issued the modified certificate DSRC had requested. 15 

ARGUMENT 

The Board may issue a declaratory order to terminate a controversy or 

remove uncertainty. See 5 U.S.C. § 554(e) and 49 U.S.C. § 1321. NPRRA's refusal to 

file a modified certificate termination notice has created a controversy which can, and 

should be, resolved by a Board order declaring that NPRRA's modified certificate rights 

are terminated. Granting this declaratory relief is consistent with a fundamental purpose 

of the Board's modified certificate rules -to allow quick termination of modified 

14 See Dakota S. Ry. - Notice of Modified Certificate of Pub. Convenience & 
Necessity, FD 36086 (Dec. 29, 2016). 

15 See Dakota S. Ry.-Modified Certificate of Pub. Convenience & Necessity -
Yankton, Bon Homme, & Charles Mix Counties, S.D., FD 36086 (STB served Jan. 25, 
2017). 

-5-



certificates. Furthermore, such an order is consistent with Board precedent; will protect 

the State's right to control operations over a line that it owns; and will have no adverse 

effects on rail shippers. 

A. The Board's Modified Certificate Rules 

The Board's modified certificate rules are set forth at 49 C.F.R. Part 1150, 

Subpart C. Pursuant to these rules, if a state acquires a rail line that has been "approved 

for abandonment,"16 the state's acquisition of the line "is exempted from the Board's 

jurisdiction."17 Once a state acquires such a line, it can operate the line itself or it can 

elect to enter into a contract with an operator to provide service over the line. 18 If this 

latter option is pursued, the state and the operator may decide that the service will be 

provided under a modified certificate. 19 A modified certificate is a special form of 

service authorization that is exempted from the otherwise applicable public convenience 

and necessity standards governing the initiation of common carrier rail service. 20 

A carrier seeking to provide or arrange service under a modified certificate 

does so by filing a notice at the Board containing information specified in the Board's 

rules.21 Service can commence immediately after this notice is filed.22 The Board 

16 49 C.F.R. § 1150.22. 

17 Id. 

18 Id. 

19 49 C.F.R. § 1150.21. 

20 49 C.F.R. § 1150.22. 

21 49 C.F.R. §§ 1150.22, 1150.23 
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reviews the notice, and if it finds the notice complies with the Board's rules, it will issue 

a modified certificate notice.23 A carrier operating under a modified certificate is subject 

to the common carrier obligation, but that obligation can be limited by preconditions 

agreed upon by the state and the operator, so long as the preconditions are included in the 

operator's modified certificate notice, and shippers on the line are notified of the 

preconditions. 24 

The Board's rules also exempt modified certificate operators from the 

statutory public convenience and necessity standards governing the termination of rail 

service.25 Under these rules, codified at 49 C.F.R. § 1150.24, a state can set the duration 

of the operator's service in its contract with the operator and the operator is required to 

provide 60 days' notice before it terminates service under its modified certificate: 

§ 1150.24 Termination of service 

The duration of the service [ under a modified certificate] 
may be determined in the contract between the State and the 
operator. An operator may not terminate service over a line 
unless it first provides 60 days' notice of its intent to terminate 
the service. The notice of intent must be: 

(a) Filed with the State and the Board, and 

(b) Mailed to all persons that have used the line within 
the 6 months preceding the date of the notice. 26 

22 49 C.F.R. § 1150.23(a). 

23 Id. 

24 49 C.F.R. § 1150.22. 

25 49 C.F.R. § 1150.24. 

26 49 C.F.R. § 1150.24 
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The Board's modified certificate rules were promulgated to incent states to 

purchase little-used rail lines by establishing fast-track, notice-based procedures for states 

to obtain and engage contractors of their choice to operate these lines: 

A modified certificate is a type of license crafted by the 
Board's predecessor, the ICC, in a decision entitled Common 
Carrier Status of States, State Agencies, 363 I.C.C. 132 (1980), 
affd sub nom. Simmons v. ICC, 697 F.2d 326 (D.C. Cir. 1982). 
In that decision, the ICC used its exemption authority at 49 
U.S.C. 10505 (now 49 U.S.C. 10502) to authorize states and 
state agencies to acquire, for the purpose of preserving the 
opportunity for rail service, rail lines that had been approved for 
abandonment or had been fully abandoned. The ICC believed 
that states would be more likely to acquire such lines if the 
acquisition, and any future termination of service, could be 
accomplished without the need to comply with traditional 
regulatory requirements. As part of this process, the ICC 
established "modified certificates, " under which operators over 
such state-owned lines could obtain and relinquish operating 
authority merely by providing notice to the agency pursuant to 
49CFR 1150.21-23. 

Black Hills Transp. Inc. d/b/a Deadwood, Black Hills & W R.R. - Modified Rail 

Certificate, FD 34924, slip op. at 3 (SIB served Jan. 27, 2010) ("Black Hills") (emphasis 

added).27 

27 Accord Beaufort R.R. -Modified Rail Certificate, FD 34943, slip op. at 2 (STB 
served Mar. 19, 2008) ("Beaufort") (stating that the Board's modified certificate rules are 
intended "to encourage states to acquire" abandoned or authorized-to-be-abandoned rail 
lines, and, to achieve this objective, offer various regulatory incentives to states including 
establishing procedures "which [permit] operators over these state-owned lines [to] 
obtain and relinquish [ modified certificate operating authority] merely by providing 
notice to the agency"). 
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B. The State's Request Reasonably Addresses an 
Unintended Loop-Hole in The Board's Modified Certificate Rules 

The Board's modified certificate rules envision an orderly service 

termination process: the contract between a state and the line operator may set the 

duration of the operator's service, and, as the termination date approaches, the operator 

files and serves the 60-day service termination notice. 

The State has reviewed STB and Interstate Commerce Commission 

("ICC") decisions since 1980 and found that, to date, the ICC/Board has had to plug only 

one loophole in its rules governing the termination of modified certificates. That 

loophole arose in two cases where the operating agreement that granted operating rights 

to a modified certificate operator had expired; the operator had ceased operating on the 

involved line; and the operator was no longer a recognized corporate entity in the state 

where the rail line was located. 28 In these cases, the Board permitted the line owner to 

file the 60-day termination notice on behalf of the operator.29 The Board's decisions in 

these two cases, in effect, declared the requirement that the operator itself file the 60-day 

notice was inoperative on the facts presented. 

The State's Petition addresses a slightly different fact pattern: its operating 

agreement with the modified certificate holder (NPRRA) has expired; NPRRA has never 

provided any common carrier service over Tabor-Ravinia Line under its modified 

28 See 2007 Trail Use Decision, slip op. at 2; Chesapeake R.R. - Certificate of 
Interim Trail Use & Termination of Modified Certificate, FD 32609, slip op. at 1 n.2 
(STB served Jan. 9, 2006) ("Chesapeake"). 

29 Id. 
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certificate, nor, since NPRRA obtained its modified certificate in 2007, has any operating 

carrier provided any common carrier service over the Tabor-Ravinia Line; and NPRRA 

has refused to file the 60-day termination notice. The State's review of the case law since 

1980 has unearthed only one instance where a line operator holding a modified certificate 

refused to provide a 60-day termination notice in conjunction with the expiration of its 

contract to use the rail line. 30 In that case, the line owner petitioned the Board to vacate 

the modified certificate, but the issue was mooted before the Board decided the petition 

when the operator decided to voluntarily file the termination notice.31 

To address this new and clearly unintended loophole in the Board's rules -

a modified certificate operator refusing to file a 60-day termination notice - the Board 

should declare, on the facts presented here, that NPRRA' s modified certificate rights are 

terminated. 32 Granting the relief requested by the State is clearly consistent with the 

purpose of the Board's modified certificate rules - to permit termination of modified 

certificate operations on notice.33 It is also consistent with the Board's rulings 

30 See Waccamaw Coast Line R.R. - Modified Rail Certificate, FD 34064, slip op. 
at 1-2 {STB served Feb. 3, 2014). 

31 Id. 

32 Alternatively, the Board could permit the State to file the 60-day notice on 
behalf ofNPRRA, but such an approach is unnecessary here. The Board's rules require 
that the 60-day notice be served on the Board, the involved state, and any shippers who 
have used the line in the last six months preceding the notice date. See 49 C.F .R. § 
1150.24. This Petition provides adequate notice to the Board; there obviously is no need 
to notify the State; and no shippers have used the Tabor-Ravinia Line in the last six 
months preceding the date this Petition was filed. 

33 See Black Hills, slip op. at 3; Beaufort, slip op. at 2. 
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terminating modified certificates in the two cases where the operator failed to provide the 

60-day notice. 34 

Granting the State's request will not impact any shipper. NPRRA never 

used its modified certificate rights to provide common carrier rail service for any shipper 

on the Tabor-Ravinia Line; no operating carrier has provided common carrier service 

over the Tabor-Ravinia Line since NPRRA obtained its modified certificate rights in 

2007; and any future rail service over the Tabor-Ravinia Line can be provided by DSRC, 

or other carriers selected by the State, under appropriate STB-authorized service rights. 

As discussed above, DSRC has recently obtained modified certificate rights to provide 

common carrier service over the Tabor-Ravinia Line. 

The State recognizes that ifNPRRA continues to refuse to voluntarily seek 

STB authority to discontinue its class exemption operating rights over the Napa-Tabor 

Line, the State must first obtain an adverse discontinuance order to perfect an 

involuntarily discontinuance of those rights, even though NPRRA's contract rights to use 

the Napa-Tabor Line have expired.35 NPRRA obtained its service rights over the Napa-

Tabor Line pursuant to the Board's class exemption procedures set forth at 49 C.F.R. § 

1150 .31 36 and those procedures, unlike the Board's modified certificate procedures, do 

34 See 2007 Trail Use Decision, slip op at 2; Chesapeake, slip op. at 1 n.2. 

35 See Cheatham Cnty. Rail Auth. "Appl. and Pet. " For Adverse Discontinuance, 
AB 379X, 1992 WL 322925, at *2 (ICC served Nov. 4, 1992) ("Cheatham Cnty."). 

36 See 2007 Class Exemption Notice, slip op. at 1. 

-11-



not authorize discontinuance of service on notice. 37 Instead, under governing Board 

precedent, if the operator holds class exemption operating rights, a state line owner must 

pursue adverse discontinuance of those rights via an adverse discontinuance 

application. 38 

The Board's procedures governing adverse discontinuance of class 

exemption rights do not - and should not - apply in a case involving termination of a 

modified certificate. 39 Unlike the class exemption rules, the modified certificate rules do 

permit service termination on notice. Moreover, the Board should not permit an 

intransigent operator's refusal to file a modified certificate termination notice to tum the 

quick terminate-on-notice procedures set forth in the Board's modified certificate rules 

into something far more involved, and far more expensive, for the state line owner - an 

adverse discontinuance proceeding. 

37 Cheatham Cnty. at *2. 

38 Id. at* 1-2. 

39 Id. 
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CONCLUSION 

For the reasons set forth above, the State respectfully requests that the 

Board issue a declaratory order terminating NPRRA's modified certificate operating 

rights over the Tabor-Ravinia Line. 

Dated: February 8, 2017 

Respectfully submitted, 

By: Karla L. Engle 
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onh~ $.t:?te. . 

4. :Pr0vf:si9n orO@t:atlot:is,Jf·J11e .Amtr:-,tfl}J ii\«i;cfetto r;r-d.1.tlcte ~n1~Ighl s~r>Jioei contr,.ie,ra witti an -operator 
to previde r?il frl?iSht $~i~ b.~, ~trit Fa.:;_il;Ue$. rr,j_s,Jci1 69nfr,~¢', tVill be ~r:tg.r,ed inte; witho:ut the prior 
:consent .0f,th:e State. Any stibregs-;;: beiw'3~n Ai,lt'tiot,ty a_t1d ?!I ,0pe(.,i-ior \o prttn.ria1;l tail service over R.lilir 
Faci.lities wm exp(eS!i~J made·subj~t:to aH onh<'! l-e:'111':>, t:.::mdifosns,. and Htnfratrons-cdniarried In this: !..ease 
A@ce:ement. · · · · · · 

-~!ITll.!Jl§lls!:!2!1..fLl~..n!!g!~~s, N:Oiwft'listtltrmng a,r{y pto·11sion of tnfs tease Agre~li:1Mt the State wlU 
t the· 11T.ifnt,fgem1Mt oT f,ta->,?:-&wn~:J R$il fqq.'iUfies ai1c1 F.¥.;Juipment rml reql,lired 

5, 

6. ,G:bmmon Carrte:r · Ohll!):atio:ns. Atifhcrily _ <W ;t,;oth'r,tfty's 0,p'er.awr{s) wi1I assume _ all c:ommon canier 
ohl1ga.tl0ris: refail~d to- tfae 'Ope:ratioo of the RaH Facilities for ihe 11:::rm of ini.s LeBse Agreeme:n, t1pon the 
eff$Ctive 013te0f this least! AgfeemenL 

7. Llaoflitv of.A11ilio1~ty. TMe .Avthority wfll tndeil'.lnif!t, !1olct b$!.'.ml:S:-,ss., arid protect !he State. its s_Libdivisions 
and, ,epre,S-E1ii!~t'lves, t/:t~Jr otfk;ers, l?mplyyees. ~tJcce~so.rs, and a;1:s:igns, frorri alt $Wits. actions, o, claims 
of any character brou,g.ht b?ca_u;;e of arr'y inju,Ies or d;,;:1'"!age r~ccivea or. sustr,rM-ed by ar:ty person, 
persons. or 13rti11Jerty·; fncludm:g Stale-owned property, on acr;;oLrntof any nefyb~'elit .;ct. omissfon., ner;i!e.ct 
or miscoeduct of {1!1e fo.-ut'torily. its repr~,sce.nt,il:iv2s, offo:t:cn;, ;,;r,np!oyeo;;:s or ar~ents. including l\uthorlty"s 
qpe.Fator. 
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8. Laws 10 be O,bserved .. The Atftho-fily and i\s operator wHI keep futlf.nfomied of all federal and state laws, 
all local laws, ord1nanc~s. af:'(cJ regulatiOnS,. it,1u.n-ct1~ms and all fin?Jl orc!efS ancl de.ctees 01 bo<fies of 
trlbunals havtng any jurfstliclion or ?-1Jth0rity, which in any way affect the performance of this Lease 
Agreement lnct1;1ding withqvt limit-atio.n any laws. ordlnance.s, regulatidPIS. orders; or decrl:,es, ldi=mtffied 
herein. The AuthOrrty·and ifs opr,naior wiil clt all limes observe and compry with all wch laws. ordina:nce.s, 
rBgufations. a:nill al! fil'la-l orders ancl decrees. and will protect, hold harmless and indemnify the State and 
its representatives affflins.t ?f1Y ct1;:Jm. or l1abHlty arising fron1 r;r based 0r1 the violation of any su¢h Jaw. 
ofdin?,nci;,:, r~gyla[fo.ri. ihj\:li'icfa:m, or final on:;er or c}ecre,e. wb~i)1i;,r by th~Authonty or its gper,;ator. 

;9, ,Carnplalrit Resofution Pt.steou~e. l!'i th? evertt the, Soutti Dakota St?te fRa}lroad Board or Soltfh bakot;:i 
Office of Ak, Rail, arto Transit rME!Jv.es a written cornpm1nt re;:f:an:llngi :rhe c.onduct 0f eperauons on Uie 
fadlitles descr{b:ad'rn this Lease A9r-e¢1nent, ttie ~outb Dakota Slate Railro.!lti Board (Board) may '<.roridoct 
a hearfng.1io consider the al!e.-gatiohs· ooo-ttlih~'d in thE! con,p!aint-, Ffoa:s'onaole prior nolice of such hearin~J 
w,ill p~ pm\/ld·ed 10 all inter.ested ~arties. tncludtng, hwI not li111Hed fo, the party filing the aemplaint, the 
,pcogram m.anagar .Qf the S.(;Xuth, Dakota Otflcr:: 0f :AJr,, Rall, and Tr-;;rnsit the Authority. and the Authmity's 
opera!or, or arny ~I her railrqad' conductlng operahorrs on th:e ia,cl!ltre-s ptlfsuant. to .a .sublease. ag<ef!mE:;nt 
With the Atrlhqrll1(,. Ahy ne::J!ll1~ h.eid putsti<Jni tq ttlli:l p::i:>v.J.siofi;w!ll o~ \nf.orm.a.l in nature and not sa:ojecfto 
the requirement~ of spr:::;L 1-2l,; q'oo· ac~~ ;,rrnt11da~ory l@retQ:. Ari irit~re.sted p,ar!ies wifi f.l1:: Eilli'.>~e<l to 
pre::;i~nl oratand wilU~n itifq:t))Jatitir'!. t~ lbe: f?:iJ?r<f. li.fte'r .t,otttii:t~ci11g ~fl lhformitlon presented. the Beare 
will lssueawritt:!?n d~cfsloi:'J; wl).i¢h W!lt~e ~if!ping ®$11 i;'.l(!ttle$'to th!S,Lg~~~tAgr~eml31'it as 1f ihco:rpO'rcited 
as a prov:lsJo.n h;erein. "Bhe decision ofthe £•oar;:J wm :b~ final '<thtl n·o party wm be enlilfed to any, rlg'ht of 
.ap.p~at ftom \he·, Bo-ani'.$: eledts1on. 

10\ lnsutB:n:te'. AW:tM'rl\Y. ~ff AQ~Miity"s· 0:pir,a;rot Wi'fl . rnei.tit~irt a . :C$01mFt.Gi$l ~en,;;ir~f form Pi in-~urant;e 
cov'Eiting Jj~b:illty in GQR'fi~rlcit\ With' :ahy ~f: its: i;iqliy'Jti§$- or: gp$t'a11¢Mi $n cir near tfl~ R.?l! F.'a¢.lll!i$$; 
lr:rcll¢rti~ bt.ll qot fJrntt:~cl tg; 'Pu.t:iltcr Li.tbillli.1, 'P~~qn;;tl fnJ~. a.nil! Prpp~}' DtiJn1ag~, feµeral Emp.lor.erJf 
Uabi!ily.A~UeibiHty{o.t:. if: Wt1tkerS,' ¢¢l'.J1p~n~?,1ipr1.?PPlf$§, 'Nork~·~· .C'<:fnj-p~s.iriQncover,E\g~ a~ r<;i1ti;i¢~t 
O:r as tipfkmal; •Under appl~l~ $1:?te @W: whJtn i11$t1£8'~~ ; mif:;J cphlam a specrfic -~iV~f' of the 
lnsuranc:a compa11,Y's . · ,r.i~hts. Etfil'.e?rrst the Stall$, ~111 of ~ln-g, and PuFel-gn gbJ!li11fJ, S;tOO!. 
Li~ei.llJy. and C.ol'ltr.ao.tualLi' . . . · . . • . (c~iqsi$teritwfth.,fha 4.erms se! forth below;:. cleciu.;;tiblfaS 
al\t1 :excJusions asthe Sls'ire mlil~ e~ree • ave saJlsiact,,my, ~vlcltiif.tio~vevf:r., tnat, (iJ, suet, JJmltswill Mt b:e 
,~t:$ifl\Qn $5 i:n}lll'6m p.er d(::i:lw:mii~;e; i'J11lff$1'0 rnH!fon ifvtfie af)gfi:!:gate:· ancl"Ollt peflcrtt?r:ms vif.iU n-pbexclt$ 
ot llmTt cqv~rage 'W:f\?fe:at;:t(vttJes Per. '6peretftin~ i'Jf"1 OB ;;it ,it~l' f'j'Uh;,a<l t..a¢&$. The State.·w.ill b.~ 11an:1~!i! ?~ .. 
an . atl~tk:i naJ insured . 01'.i s\l!ill'!f riartitilty fnsti:roanis:e fl'QHG;\t Any, tolt~r$!J~ .affordeiil to the State as Jan 
additional in.sured, will aµpl1v <§, primar:y, i'frsui"'EhC.a of 1:hl:!' Sratt:t,. and :~,11fl 1101 b"e dBemed to :oe ·e>.<ces::;. to 
,:iny ;,ins1Ja'l'11cie ili$Ved. irr the. f'l'..,~me tif ·the. 'State,. St1d1 liaolrily 1nsurance mus.t be r,mrcnased from an· 
fn$\Jfaf)C,:l. :C-O.mjl!any [ic.errseij IS' t!c..b-us1ness .In· S:outfr Oakola, am:!,p0$S.'&~lng ,a :c.urrent Best's lnsurane:e. 
Gµ1Q'.e,R~Utig cif A: and Glass :(,qr; ~ter. . 

Authprlty b(AttU1qrlw:s.,0petat0.r Wilt fufn!5'h to th~ Sl?JJ<;. at. Act:q;t( G~rtifi&ile. bJ ln~utance ·S~lT:~f1ij,cJory tQ 
the .Slate, cettlfy,irrg the ii;t\,!!:fijce t<rAuin:odly or Av1hadtys;·.(;)p~ri:Jlor,of\lte ;;it!Hdes c,t lrmwrance J,1!<%1.tclliig, 
the t~s co.f insuran:ee. affd:llmtts ef llabi!ify prescribed ;3bove-. aho ~atrng that the Sta.te, 1,yrn he sfveri not 
Jes~ tl~an thirty (30) ,days' wntten notfoe ~y tJ.fl 'C:ert'iffe.;i ma:!! (pos:ta~e ir:epak11, prior to any materJat 
¢1:iange, sul:?,stit:dtip.ri or.canc~llation priC>f Jo f)Orma1 \'fXplraJioff <fale'S. The WUl'ds 'endeavor fa' ahd' "bi.lt 
fci.llµ~ t¢ ml;!H wch noti1;:$,Wl111nipose riQ ~lig?lioo .9, lia:bili.ty ,;;if: any, krr:icJ np:on Ihe company •. lls ag~ri~,or 
repr1,i;;,-enratlv.es" fiiu~t 0¢ r.,movi.,i;t '.Ol:lm~!la}ioT'! or <YlW1ra!i(:jn of ~t,\'t s.vc!:i ir:isu1~nc~ po!ii;;ies w.iH ttot 
pr-ec!ude .the Sll:lle fr$11:'l r~pvery th'e.re. ttntler f<ir anrll'~ti.\llty arlsh1~ t;zMe,rU\is LeaJ;;e Agreet1"ie-nt. 

Awfhori!y or Authorft,y'.s ·dpe:r;:rt<µI' wilP t}ffilVkle n,e State wlth evktenca <,f tbe liability insu!'Bnce qove,:a,ge 
r~quited by lhls Leas.e '..i\ijree:m1:11lt, m:eforre Auth:ci6'ty or Authorttfs Di:rer'ator operatecs. aloPt~ the 'Rail 
F?cilltii',!S ~mp Authgri!y Qf Allift.Qfitits 'Qpec;Jl{OfWHI SUJ~:ply, S~ale with @pit::s of its. inswf.ance polfoJes,·and 
any ·aroenqment:s. :;;is s.~ptr as tWl!r a(~ availatHe, and with eliirlle,m:e of c0nlinued insurance aoveraije. on 
Jj::\nu~ry 1 of each year. At:1ffiotity or t\vJhority'$ Opemtor\i ['l;Jifure \<; pri;J'Vide. sqch eviderice,. ·J:ithlr\ 7 days 
of ?CTY reqQest th\11refore, ,vi!! er/fiHe Sla\e. to itiirhediately tel'tninatf! \his. Lea.s.e Agreein2nt wifMlit hotlce 
amt without opportun1fy to cu.re csuch default. Aµthority or Aµ(hotlf/s Opa.rato:r 2;c.knbl.Vl~dges th'~r 0lhe 
purchase of rnsurcance as re<:IWred py this P.atag,r~ph 1.i,Rf not fn any way 11mit tl,e liatJ.lllly of Authority or 
Authority's Qperafor or any lessee!' or ott1er ope rater t0 lhe: Si-ate as set r.ortll l1ereir1. 

11. Pe;soMI Liability 0CRi.ib:llc QffJci;,,is. !11 G<lJTYiJlg out any o.f the pro.vlsfo,ns or this L-,ase Agreernerit,, Of in 
exercisir1g any ROWer or 8'1,~lho[it:y grrinted to the Autlw.ity i1y or wlth1r1 \he !.'cope or ll:is Lease Agreement 
there will be no H~bifiJy .u1~on any rriei'ri.ber of th£c, Author,ty, or i.ls a.uti,or:;:w:l represer'ltatives, e(fher 

') 
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pe,sonally or as ,officials of the AwH1crily, it bsmg undi:m,tood thl3t ln al! 5uc:r1 matters they act solely as 
agents and representatives of a polrtital subdivision of th~ St-ale ot South Dakota 

n MsignrnenL Authority w111 no.! e,;stgn Its rights or delegate, l,\s dt:J\le~ Llri;:IM this Le;;ise Agtei,?menl or any 
part thereof, without pifor wfitten consent of the $:tate. Ai1, approved asstgnrnent. inclut!H\g assignments 
occuulng by o_peratorcontracts. will not r'clreve the AuU1ority of Uie Autnority's pritriary r1;,$p9n$ibiHty to the 
State.' 

13. Amendment, Nq term orprovi.sion .if !hi;; Lease Agrearnenl may be changed, wafv,;,d. d1sch;:irg~¢. or 
terminated., excep'l b,y ah lns:tr.l:J1nent in writif;g signed by th.e party cigainst which tha enfot¢em:erit ,if the 
,GhaDge~ waiver. dfsehp(g¢ or .retqiT11aH9n Is ~0ughI; prbv.ided 'howeM£,,L tHatwlml'l an e(nergency situatlM 
arises. changes in this contreict n1ay 0$' m·91cte orally by ai1thori:1:ed tepresentatlv;e.s of bQfh parties by 
mu:tual agreement sul:ijeetto.lmrnetliaI!::,confirn1atior1 by fol,egrnrn or otfI;g;rdeiivi;?T'ed writing, · 

14. State and tNapa· to. t"latte l:nsr.eistio_,;i,. 1he SiE1te er rts 1:My ?Htl'rl'.Yrizll2ci t.egre:i.:entarive4 µpan i'e@Pnal:lte 
nqtjce to Autho.~t;y.,Jes~rv:e, !hi'! )'.'.;g;ht at all times t,;; p,::zrft'ifm iiH,.Y <!f1jd i!ift nec;e,;i,ary ir~s~trc;n.s(iyenmcl 
ac;ross the said nail 1rac;k.aae in ·Q'l'{.fer tn. imspt1-d the salt! Rafi F*Jdl,Hes for the pwposse, of v~rJfyirig 
compliance with (h¢Jiettr'J; and ¢.O!'ldi~i011.s of thls Usase Agreemecnt 

Further, it }s. agreed bY,' the. ~tate, Qr its dUJo/ atJfuqri~et\ r,\:lpre.s'ei'ita!ive;c;, ar.d the AuH1orfl~, aQd Its. duty 
auth0tiwd repr.esentallves. s:~<':.'N~ the tight ?t qtl tintes ti!i peiionii -any, Md' au, necessary >r\1spectrons 
over and across the· .said rB1!; k-a,:,kage. i11 otqer tQ Th'$.'pi;iot th~' said . R:,;iil!. F<lcflities for lhe Pl!(P:P.§~ o.f 
VeJifyihQ: c.ompl)ance with too .terms a1rd: condmtms ·of this L~.:i!l~!i? Ag r~~n:-;ent The f.<a.il F~clfitY: trij~k~g,e 
w:fll be in$P$:cta.d annµ<;llly, at:Jh~ s1ll'fe. ax~e~ of.the Atr!firjtrtyodts [lp~li'alq1'(;sJ ~O:d-A\:!tl'lpin~ a'.g.11'1;?~ tl;l 
abli!e by said JnSj:)'~fpn$ ~r.:l?to ex~li t~s{o:iehie>eJ.f.ortstocaddress aiiy and all concerns rats"ed Jn thl!!~ 
var,ious ra1f !11s~eq~on~, [\:lit8{l{'.ity ~gr,e,e$, \ti&!whatever dcliciem;re,s are rroted during mich ran i:ruipectioh 
wm .be correct~d wtthfn e reat9oabllj .i;tn'lQQht ioJ 11rr.a. n~r to i;ix®ed' thirfy .. liays. oopenuing upon ;the 
~fo>usl'less 0fthets1~11:1~cy.. · 

Hi. ~'e.spgnsmmty·t~t~~&~llgrlom,. lh:~ :stat~ wtftc.h~1h/e n"Oi,'tia:sJ·Jo:11*\~~'1!/ · f0.(r,r:;;f,:~1'.#Jifailng the: R~iff<;i<:;1m'ii?$. 

1$. /Widi,ttons to HatL 'P~0mml~. TiJli .S:ta't~ iier-~by ~ra'ntl;: !@ :ehe ftl11!no:r:ty >th'?' rlglir to f1\ali;j:J sucl1 Adt.Hflon~ to 
the R'aH F 'Utie:, as ,A:'4tx;iril"{ r:nay :r,equiffi> lsr pennft rail f re{§ht. s:eJ,V lot?-, st AtitMttty' s · sal~ exi:,ens-s, Tlie 
term "Ad· .. . . (sY as usect ner~\h lf,,t)Jl ·tria.an Cf!Ptial· imptov~n,.tvms which are fn addHion to. the Rail 
Fadlitfias. Au'therity wm own i,tntt ·ii~~ the.: nghf to r¢'riii:>Me ~P\i rjf saic:l'> Addition made. Tnose A®litto:ns 
whk:h cannot be remove.ct without e9ush1g the Ra'rl f-?ll;il!iJB$ to oo less ~ervic:eable Wran bel'o:re, sakl 
Addition w~s rnaa.e. ,\iir!J b~m;e-tha;pmpe,1ty ofthe St$f<'i·arn:.i a P,art·qf tll:~ R;3if F,,i.CU!ties. Nl;).vi.ev:e.r:·uiicler 
no .Cifc8m$ti:ltJCecS WJliaJl.y as(ll~fQflS orlrt1i)WV"11'.ltlofllspl<ICSC lr)!O the,aC[t:p-11.:trEl:ck structl.lf¢,dudrig lliJ.ilrterfrj 
of this Le<;1sa A$r~J)1ent b:~ rgm<;v~d ,c1t tn.e !$.rroip;.;{ion of lhl!;.. tease ancl ,arty of said a<.lditfe.ns or 
tniprovements placed lhlO: Jh~ lra¢>~ $thJdUre \vi!l fii!tiiiilih u.nder ~ll cimumst?nces th11: propef\y of the>:Stale 
of S0uth l)akot-,L · 

17. Maig!enance. The ,State wm have no.cib1igat11;1h tO perf6mi ,gu'iy. ma)Jitenaflco> 01 tti~ Ra.11 Facflitfes. The 
Avthorl!Y will be f€l.$p.O@'Sibla 'for the no:rmaf aM rewulnr Work requitegl \o. kei;;p ti'.li;, R;;il! F'i;i¢lliti;i§ in the 
conditfQn neces~.ary 'to. ei'l'<;!ol~ safe 'Oper,ations and wlH include. bL1t not oe. Hmtteci lo. tie, r{l!i,. cqlv~rt . .a:1:1<:1 
&ridge rE,p;;iir.s, tamping .and lining. -suiiacin9, tighJEfl1ng bolts, drivh19 -spikes, tirush C<.ttting and ,vti~.d 
<!:¢rr1:roL and eth~r ner:e:s~acy r1:1pp,1rs l:lhl'.i vvp,ri< 

18; Payment Autl:10,tfty: yJHJ meke- pa¥mefl!s to H,'e St~~e :0;;1,s·e:t;J. of1 0try· ce1r stmage that oi;igJi'lates or 
ten:r11nates ;,t -aoriy pelnt alon.~ ih~ Napa Jvnc~km. to Rl:Wirtla rail llne, as d~sct\t}eci 1h Appendi:X 1 :~lf;;ich tP 
tfr1s Lease Agreement asJt>!low~t · 

Thirty4wo and :a h<iff percent. (~.5%) rt any ¢:pr storaqe fee,s,biliel:L The Aut!H>rir;1's ,;,perator rrt.iy corri~ct 
and keep all switchJng fees: ctrarge'd fer !he Ra.ii Facl1H1es, 

R~veritle$ ,from s't0r-age wilt .b.s= d.tr.e al the mrre of ex-p.ire1fon of th~ Lease AgreernttM. unless thls 
Agreemmnl is terminated earlier, 1n wh1ci'.1 c;ase pa.yrn;zr,L wiii o,;:; dve on lhe r);;it~ t!'iis fl..gre,ertient 
termlnates. 

'"''"""''''''""""'"'"""·-·-·----------~-------
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19. Term. This leas.e Agr.eerrrent wm eonti!Jve tn fu!! force and effecl beginning __ Jurie 21, -2014.. and efldihg 
J.urie 20, 2015, inclusive, unless terminated earlier pt1rsuan!- !o, \he ,arms of thi,; L11a"e Agn.,ement. Upon 
terrnJMation of lhis Lea.st.: Agreement. the Rail FaciHties wi!! be roti.lrn"'d i..o the State In ttre sarrre general 
cond\fion. le$s normal wear and ter;r. as e(si:sted on ttia 1::fiective date of lbis Lease Agreement 

20. Termination by toe SI:ate at the State's Sall?. Discretion. Ths, State may terminale this LeaseAgreement 
for any reason or no reason t>.y giving thirty (@O) d:ays wri!te(I na!ice of tetmfMUon by certified mall to the 
Authority. 

21. Teitntnat\on.bN tne Ati~h0rity For Faufl- lflhe State suo:sranlialiy 1ells \o pe:rtorrn it's wbfjg;,.t!Cin$ under this 
Lea~ Agre$mer:il, ~md continues in sut::h default for a p.1;,ri"od of ten (10) days, the Au'thoiity Wtil have the 
r,ghf at i~s option: afW first §iving, fo1trflv-e {45.1 days written notice thereof by certified mail to tne Sta_t1:, 
a·tid notwithst~Mfng any,waiwr bJI -fhe Auth@rity g1v1ng notice -of any prior breach there-of, to term in.ate this 
Leas,hAgr~~trl'f;°nf. 

2:2:. Notice, Except eSca'.lCf'lrflssly prov.ldr.,d oth~f'V1~e. 9-H tmtic~s o.t oH'l<l'r communic-aH<ii1s l:ler:eunoer wit! l:>e .iti 
writing and vJill be oeemeo ctb!y. giveti, ff cl~livete!i lJ:i p~rson qr oy c;¢rtJM~:t' or r~gistet~¢ mail, rf.it1;1m 
receipt r.equesl~; fkst dass po.staQe prep?id. to fh.r .p;er5-on si,e-.-;ified l\er:ejn '<:ls entitle>!l ld reCi;ljv'e such 
notice, or lo their QJ;lfyautho1'ized represen.latrve unless n0Uc(,l ora change of a-ctdroess'l_s g:lv:errp11rsu~nt to 
the t:etms of toili pxovisjq,:i. 

F:or'.th-e S.tate.:. 
Prggt_z;;rn ~:j_g:r}l!!g.~r 
-Gffica 61 AJt; }~a:ll, ;~_o,d Ha.'1-:S,il: · . 
sn. Departm;;;nt '.~rt rans.port<1ik1n 
70<~ i\lcrQti.:li'i'fl¥' A~eoue East · 

~f'ne'l'"fe, :isb ti:1M1-2M5 

;lrih'aJ:r,rer.soh 
M~~~Pltt.fl~ Re:fironai RallroMAu'tnofiW, 
B"~f~I{,r 3.l(!o~" A've. . . . 
W?9fi<ff; S'D :51'~0 

23. Severability, lrt the: event any,~e.::tion, R>at-~gtap\t serrt\c'!nc~'. <;:ls3L[si:;. <tr ph@ji$ (;onfalhed: here\l'l will he· 
d'etetmlflep; deciared~,Qr ~dJ:t1.dged ·ihvatid, illegal, trn:1101:istimUe:nr.iL or .ottiwr,Wise trn'erifitttcaable, i:;uch 
:detennin:aHpm ~j~ration. ,1;1r, ad/:Ul;lic~ttp.'J ·w.lil in f:f(;t. rnfmner aftec, !he oiher seitrMs;- ~ragraphs, 
sent~nce;;:, cf:a:(J~s. -or Phr?ses.qf thisite;;;ii,!;l' . .qgr~e;ment whlch w!I! rem;;iin in.fttH force:.a.n('){:efract as if the 
seetkm. pata(ir!'!t:i1:J, ~lit~RpS-, cla(,se,, 01· ,p'ffia~ dBCf$rad. det-eri'l'liqe~ Qr aojlldgJJU, invaHo, i'llegal. 
uncens.trtutional, or otheti.vlse un<1 nforoesi:b'Je: v?i;ls. (tot origitcally a p~rtJ!;l~oJ, · · 

24. Entire Adtoorberih ThtS. L~.;;i.se A9r.eemMt and t!:te Awpenaix ~l\ath~d lmr~t9 tept$;;ent ttie ~nfite 
a..9J.e;e;menf ~~W13.$11 Jl:1¥:-i partiv)S, 0 <,1nd &il pr~~IOLtS. C0011'11Mff:oticM, u;idersta-nd\ngi:,, or agreement 
befween the p;;iryi~s,are here~y £ii'.jro~:ateci ;';lflO ;,.rtli'idra>h,1 e;_«c.ep;t as provkle<i' Menirn. 

2.5~ Force. Maletwe. This LeBM ,'1'.greet):'l"e!'iiJWiiJ e1:1:iy,:~~;bleasi;! ls Wpjecl t6 .for<;f) m;.1JE.Ul'!'!I •. and .\S, con:tih$ent on 
accfol~nts., ?ct:s d ,$00, weather imnr.:litfo;~, tori\JOJJ!'i Ercts of ,l'nrd parth:;s. r"¢~Hrictlt>nf; irnpo:;;,ed by a·ny 
g©vernn1ent or go\'emmental ag.em:y, er other e,;1en{s lieyorrct the cori.ttot of par'fie.s. If the per:fo:rmance 
undef this Le;asa A.gtee.mef'\l or o.pe,ablllty ofthe.RaftFacilitil:!:S ls prevent by any cause descrt1becl above, 
the Stat!:l' ls tJtllils:ir no o.l;lllgat·ion to re$f0re; !he: oi:,erabil!ty eHhe- Rali Facilities to €\nable resumptkm 0,f 
pertorm?nc~ vncf~r Jhi1:; L¢a.$e Agr~r.nerit Qf any suoseq_Uli\11! sublease agraB"nient. ff rastor;;itlon ls r1ot 
made, then tfli;; Lease A.gr~;;>rt'lerrt v-,iH J:>e vo1d wH.hoµt p~n·atty to eitl\er party 

IN WITNESS WHE.~EOF, the parties h.eret-o have caused this ~tfase ;.:\grearnentto be 1~xe.ctHec! and attested to 
by t~k duly authodz.ed omcers.on the. d.i(F.; and 3tear ffrst,abc.vewrltler, 

-----------·-···--·--·-····--·-······--··· 
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STATE OF $-OlJ'PH DA!&OTA 

COUNTY OF C~ES MIX 

J 
}: SS 
) 

,$TA'I!:5 {;}F :$0.U1-H'all\l<~:t-A ,): 
·- ···-·- .--.- - . ·-- .- ... . J:$'S 

C.©l/fJ{:'JtY: Qf HJJGH~fl l 

Attachment I 
·-------------~---· -----

Onthls·th~~a}'-cif ~~~Bf)(d ... · .2Jl~'q¢'for~iJjJi?l,PB't~+::1eu} fA,-5,~fJ.f?lfl ... ,< ,, :~t ·~O\'a!Y 
P1.10Hc. within and for -sai.d ,Cooi:i.ty ar,d State. r,erso:nany a-p,pear~ Cra,i:tr1 !3tr§cttli$l. S~r~{¥3fy; $'_~¢µ Oak!iit<:! 
0:$)::i.litm,~tlt ofTrrui:SppftEific,n; Kflf;lWf\ tq mi;, or sol\1$T$c'loriiy f>WV~t\ fo the persoo dsribed it! the fateQciirf~ 

il1$\rtin1eht. anq ~ci<i1Q:\\lfectg!;'!d that he S:ke.GWed lh~ ~anw inth,fcap:gdtt \h~rein s.ta.led and fortthe pvtwose.s tfuere1n 

centaine.cL 

~Wia:tL O rJa..J.L.f&R, 
MbTA:R~ PQBLlC 

1-·_o-_ ·_-_-_-_-_1_·,1 .. _ .... _,1_. M1:CQm.miss1oti£xp-lres: _,..__...,.,_""'-~...,....C---

····--··-----------~-------~-----



Attachment 1 

APPENDlX.1 

We.st of Napa JLtn.ttion to Rav1nia 

Commencing 2 mites west of iritersec:tion 9f th~ North Sim.;;,. City lo Mitchen tir,e lo!;::~ted in l'he W1/2 of th$ SWi/4 
of Section 22, Township 94 Nort11. Range 56 1Nest c5f the 5"' P M , iiifaq kno\'m as. .Milepos~ 2.©. f;lnd adcjftl6haffy 
knowr:i as Railroad Englneecis Sufvey.Station Nurnber 25+50, an'd ext:e:8:ding ip a\,"le:j;terly ctiredt1oi1 a ctistan9e of 
app.roxirnately 52.5 miles rn and through the Countres of Y,ankten, Bon H(1mme, and Chatli;}S Mix and Jennlnating 
at thewesterfy llneorthe NWi/4.ofttie NE114.uf ·Section 17, Township 9'S.!isrorth, Ran,ge 64\N.es.t of the. Sit; .P,M,, 
Chi:!tles. Mix C:ounty, also fmown as Milepq.st 54.fr, and addrtionrrl(y knm\Vri as Railroad E:ngineer's Survey station 
ll'tH+H. 

7 
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BACKGROUND: 

1. On June 21, 2014, the state of South Dakota. acting by and through its Department i;lf 
Transportation, referred to ln this. Arnendhit:ant as the "$tc!lte,'' and Napa,Platte R:eglonal. Railroi"icJ 
Authority., referred· to in thls Amendment as· tl.ie "Atjthor,rty," enterteg ,into . l:l · Jea$l"i agreement, Whl<;h 
a~r:eement, referred to in this Amendment as 'thef: "A$REEMSNT,'' Was $Jghed1 by a f~f)re$efit~tiye of 
each· party and assignedagreementnvmtiJ~r910~4Q l:>y the,$TATE, 

2. The State and the Authority Wisb, to a:merio .trie A'GREEMSNT to exr.rnd th~ term dt the 
AGREEMENT. 

THESTAtE AND THE AUTHORJTY! Mt:tTUAlLiY:'AG'.REE,AS F0LL{'.lW$: 

1. Effective June 17, 20n'o, paragraph 1'9.oHl'fe AGREIEMBNT. ,en:tiUeo '"ferhl," i$ re:WsM to teal'.l 
as fo!lows; · · · .· ·· · 

1·9. Term This Lease Ag;~eement will ~liinlfnufa in fuJltorqi:. ar;t¢1 El#i;lcttl.e:g1nnin1J -.li!l'I¢ 21 .• 2014, 
an cf ending September ie-.. 2'0'1§, iti;efusive, :~.rites& ter~ina:uf~ ¢tirli~f fit11;su~ntt9 tlte t~tm$ 
of this Lease AgFeement ti!poti J$.frr:ilt)q,ijQn oqbrs ,~eil~~·.l\,gr~eme'rrt:,, fije R~if i-'~~il.itie$ ,wlH 
be Jetl)ltned' Jo the Slate .in tl'Je, $ari1e.· gM,e,tal oon'i;IIWi'i, less .normai:wear .. an~ t~at, 3$ 
eXisted o:n the effectl:V.e,d,itfil 6.fsfnts.L~~$e A~r~~.r:me:nt. · 

2. Sxoept. as med'ffied b¥ this· Aimencfmet1t, .ilr~frief!terms amo' ciiindi~bs, pflh'e· ¢t1gti.r'l~I 0AGR~f.:MEfJ'r 
will remain.in fuH force:ancl •effe<rlt,, · · 

it;is Amendment ls bin<'Jtng Up'Gl'l fh:e 'Stg,niieti~s tidf a$ ihd1;,,id.uaJs,, bwJ so'!r:Jl,tlit fhsalr caf}a¢ni~s as 
offlcfa Is of their .resprestlve 0rgan1Zail0ns and. acRnow!etl~es pro.per a¢tioh idf .lh:e State 12!lid' the, 
Auttiafity to enter Jnto the i.ame, · · · 

Its: Chairperson 

Date: ![,Chctu, ;'" • ALI;. Iii> )'[ts -
5-;,{r{,/;( j /,y-.,;J/1(' . r ·. i 

(CORPORA tE SEAL) 

\/ 
DQTLef].al: \SU 

···-----·-····-~----------' 
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AUT:HO§ITY ACfsNOWLEDGMENT 
<~·· 1· I 

STATE OF ,)slf7h ·· ,,f J.Tf Ii } 
}: SS 

COUNTY OF ('./{,J,dft ,!{iu. } .. /_;i 

,,, "'i4' I . .-. f;. r1 
Onlhls the .,.: 9· day of . 2.0'tJ_. bafofe,rne, 1-~;.p))f..,.:,·( lcl .. t,,,,.,~j , a 
Notary Public within and forsar unfy and Slate, pers:Onalfy appeared z;'f:,;"-r:tif ' «~9'/~hfr'W[t!fi-i . ·. • 
Chairperson of the . Napa~Platte. Regior.1at Raifmad Authorl(y. ·. known to Jri,e (!Jr isatis:fac;torfiy prov$n:. tq be 
the person· who Is d:escctoed1n.fhe forego.Ing instrument. ai:id acRnowledgJ:!d· thathe exi:lcutedthe s.ame in 
the capacity therein state<:fandJor'the purposes :frrert;;:iri oqntalti.e.d. 

In wttriess whereof r herermfo set f:riy:hand ~ma o.fficJal seal,. 

GOU'NTYOFHUGH£:i$ 

On this the 11:J?day of a 
Notary Public Wltfiln a . ·· .. · .. ··. GoUnty a6dState, petsona[ly ... .. P. Bergqur . cre.ttiry. 
South }Jal<ota·Departmentot. Transporta.tkm, known t<une orsaUsfeiotijri1y preverrttr,be<thepers<inwho is 
described In. · me foregoing ;t~tmrment, and ooknowladged -to . me. thaLhe. exeeti:te.d the s.ame · ITT the 
capacity therein stated and forlhepurpos.es therein contarne<;J; · 

loWibaessw&•ceof I ;,,relffllO:si,Jmy,!,,n,<f P .ofli<:laf ~-u~ 
(NOTARY SEAL) 

Mot'Aftit PUBI.JC .. ... . . . . ..... ,.· . 

. ·.·.'My Go;mmissron Expire~~ ~.9>.1.:S. 

Page 2 of2 
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AGREEMl=NT BETWEE!il 
NARA,PLATTE.REGIONAL RAILROAD AUTHORlTY 

ANO 
r>AKOTASOUTHERN RAILWAYCOMPAN'f 

Attachment 2 

SubLE::~€ 
910936 

THIS SUBLEASE AGF{E:EMENt fAgreernent} is made and entered into by and between !me NEii;>a to Platte 
RegionaJ R;,lilroad Authority, referred t0 ln this Agreement as ''Authority;'' and fhe Dakota Southern Railway 
Company, referred to in fhisAg(eemen!·as ''Ope{akir." This Agreement is effective on June 21.,2014. 

BACKGROUND: 

1. The South Qake:ta b.epartrr:tti11t 11f Transp:~ation rs. owner of !he Rall. Facliitles. more fully described in 
App_~ndf~ 1 attar;heci to and m:ade a @art of ti'.fis Agreement. 

2. O~rator 'Z>tat:tWtocSubi!;!ase;fi;qtn the·,Aµtl1oxiiY tfie Ra,11 f4icflit(es. 

AUTMORffY'AND OPERATOR ivhJTU~l.LY AGRe:EAS FOLLOW~: 

1, FaciH.ty bescrlptkm. Autf)otity, will p-erml~ Qpetator to use .Ille Rat! Facumes descrfued in Appendix i 
attaqfiJ;ldtoJhfoAgtee,metit 

It is t;Jt)derstood~nd a!;jrE'fed t[re Rafi f~cliit\~~ 3f'.li1 teas-ect.Jn ~as ls~ condition. tne Stafor wm have no 
res!')onsiblltlY to r:rni~e any, rmpfQVfl1'pe:n.t. iT:l~dtfic.~tlon, renabflitation, rnaintenan-0e, or other change ,to .the 
R.:i!I fa.oil lti~s fqt the );ttl(pqs'e 9ftM.Js A9.re~rn~nt; 

2. ~t At1th9iityJs Operµtor(s} aecepts tfle,f'RilH Fcacillties1 "AS •IS; 
. . . . , , . . ... _ . ~iOOlflQ thts Agnaemertti AuthoPity otAllth@l'tfys Qperator(~) 

ai:;.khl1lw!edg,(')s ~b.at A.tJtliorify qr ... rih{$ :Ot1~t~tt>r;($') .has: Inspected the· 'RatL Facilrlles,.111cludln9 all 
im!5CO.Vern~nts .· afil:1 $kuc,ti;.ires. ttre,re<;>n., ~t,l:t~r,'1fy :or Autherftyts Operatot{~l further ackflPWledge !hat AO 

repre;,~rif.a.µqn~ tf<1Vi:(6el:f}i'·:~e by 1h~ §l~t.e :r:oricernJng the state i:lr'6€>~ditkin ;of the Reil Fadilit,fe,s or 
~ge (?:fJhe' tmwtove1t1l!iP:is::!l\1erepn, 

3. · '!;s.,:i\1:ithorit}·J:ietmtts':@l}er.a'tiDrfo,use any,ancfalt efAufutorfty!:'~ tl9his:·aho lf~an$~ ih and to 
!Ire . S as fn'EI}' be oeJUH',S'l:lrf' fGf the p.urpCt~$. of p;oy,ielii:)\il,'f{l!ffrit,ght S~r;vice. "!:he Ji,gnts gran:ted 
to,Qperafod1er..ein relate s0lely fa the'prowslor:r. of rail servlc:e· on ihef~ail f:il-:ilitle.s and Oper:atorc ro~y rto:t 
use the Rail Faclfftres foraf'ly·Gther p!:.lrposewithout the·pi'lbt writteM,alithoriz~tiori o'f the Authority and 
Stataorsouth Dakoll,L · 

This Agreement is:subject to the; prior- consent of thf> gouth Dak~ta S!:ate Raifr!:l,?.d 'Boar-01 or its d~ign$.e, 
This AgJeement is expressly,.made,subject to aO offhe.t~rms. co.nollion'$, E!hcf nrnl!ati;ons c;on@ined Iii the 
Agreement,. which . b;ecarne effective June tt, Z0:14J. bB.iWElen AulJ:)oi'.lfy' 1:1Hd . me $.outl\ Q,,<:1!<i'lta St.ate 
RaHroad Board, acting b..y and throu~ the South Pak'ofei Depar.l:meiitof Tt:an$~Ortati¢rr·(~he "Staje'l 

Awthorfty wilJ have. no ijb.tl'gi,Hion:t-0 periqtm. :;:iny m~ltttet:tan¢e on the ~all FacifrHE:!s·o]n;!f, than,~~ provided 
in paragra:~h 16 Dfthls Agreement. OperaterWiff be resptin~rol~ for the norm.aJM9 r~gular work r£1quired 
lo keep the Rau Facilmes in a aonaWon necessary to enabJe s'ale op.$r.;1tio.ns a.s Ji.Irthet provi<;l'ed by 
paragraph 6 ofthlsAgr:eernent · 

4. Administration ,of Re.ii FactHfles. N:etwttnsianding any pr:ovlslon 6.f :tnls .Agreetrltint, or th1;3. agreem:ent 
between the State of South Dakefa, and AutHorify~ AllU1orcity w1fl t?tafn 1.q1e respQn$1bilitY ft:>r the 
management of State-:owned Rail F:aciUtles arfo e.qi:Jlpm~rft, not reqwfred: for rail freight and/or pati's:enger 
1:,-ervice. 

5, (;,ommon Canier Obflgafions. Opere.torwm assufue,.aJI common.carflet obngailonsriefat~t:110 the opetatron 
of the Rall Facilities for the term ofthis. Agr.eerrte:nt up.ori·tne effecfive.d"1te of ftils Agreement 

6, Uabi!Jty of 02.erator. Operatorwfl11ndemnify, hold harmless, and protgctAlithorrty, rts rndiVidual ni~mbers, 
thelr r.epresentat1ves, thefr officers, ernploye.es, :successor$ .. and assign.$, .from a'fl suits., actions, or cl$}rns 
of any character brought because of ar.Jy lnjurres 0r darnaQe or deaths received or s.ustalned by any 
person, persons, or property, incfudlng State or Authority owned property, .on account of. any negligent 
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act, omission, n:egled or mlscon:dud of ti::!$ Qper<alor, its• rep.r;esentatives" Qffrcersj employees or agents, 
dperatorwill .maintain liabirltJil'lsur,f\noein the. arriow1fs;et forth in pc;1fagrapn $ qf this Agreement 

T.. Laws to :be O.f?served. Qperafor will keep fully' rnf6rme:O: of. c1J1 fe:,;:fel@l . aricl sJ~t!;J. laW:s, all 1t?¢'2JJl,l~w§, 
o.rdinances and regulations, inili!Jciions, atio $Ir fing!I orders :ar:rgf <J;p~tf3~s ofbod[~:S qf Jtlb,un~lshi3\rin:g any 
jurisdiction ~r authodty. which in .any w~y aJfe:ct the perfotm'an¢Ef bf ·triis Agreement. incfµ(!lng without 
litnitatlon anyJaws,.oroinanceS; f8~lw'l'atiO:n$, · orders, or QeCrees, td~htlfiJifJ her~ifi . .Qpera~or W]l] '.a} all ,tirtres 
oosewe ar,rd. corr:rplywilb all suoh 1aws. projhanp,s, regtll~ti:ph$;. anp l;lli f!Xr1:11 orqers -and <.tecJ~i§s', al'.l<'.l wHI 
p.rotect, 0'0ld harmle~s ano ir.rdl:lrrn,ffy, the Stafe, AU:thqrify @rid ir$ r$J;l{E;l!;,{?('lla.tfves, agajn§l afiY cl$im car· 
liabllity arising .from or b:a:Sed QB th~ violaticih' o.f any: $\:IGh 1~w, orqina.n¢g, teguJaJioh, . injµnqtlon, or fin;:\L 
on::ier ,ordeei::e:e, · 

B, , n P · cedure.:J.11 the e\Venffhe, south tDakdta State Ra)lt-0aoi ~!ii.at.cl or .Soutri oa~gta. 
o«rcEr,of Ak, . . , and traflsit receTvega wrnten 00mJ.,taint regard· , ;tfi~ ¢{li)QJJ.Ct qf o~etaJl41rt$, !ID the 
.facitities, desc:rfbe:d herein, the SowiM Dakota S·tate R:a'ilro}a'cl B;o.at ..... ·.· · f~J ·mat t~r,i(lq~t,a f:i1;farinf:f Jct 
consider the. ,an:egations •contained rn the compf~imt. REias@h~f!il.\3 prf~F no.tic~ of; $µ¢1'1 ii.~atl.i1~ . Will J?'Ej 
provided for all,ffritflregte:d parties; ltiplu(lfo~f·uut oot Uroiteo :tb .• tf.te, .. . . •. 9 tJh$ Jjqmt;iJ.iiriJ, tn~ Rro$fi:mt 
Manager of the· South Dakota •@.fftk;e of: ~ir, . R.ail,. ·Prn:f Transit: .· ... · .. . . •· ... .:. 1'!fi'd . O'f?~Jatqr, or Imi ,tifriflr 
railrnad @nduufrn~, operafiorns '0rn the: facHiliespursuast t0, ttifa A~r¢~merifWiih. tae p.ti:tfuhriAy,, . .IXr1y nefJ:rin,g 
held pntsuanfto thls·:p.rovJslornwtlf be, fn'for:ma'! ln i1alur;e• a:nit rilpJ,,st1bie-01'. .t°Q th~re-quitern!l).l<'lf$. Qf ~l:),~J.. ,~ 
26 ... and acts amendatlllry Jherefo.. PJI lnt~r.e5led [,)~.rtJas WHt·b~· c.1U.0,wfs'!cl • :to .p,t';e]*1Jnt ·otal ,a.mt ,WtitJ~h 
\nfonna:tfon .:to· the B:ciar(;J, tXrter cori$:id!rtng aH iefto:f!J)i1tlQJ1 ,pre$<qtJ{@, tnif :~Q~ro · wHt i~~.t1Jf .?,. Wci.t'.ttm. 
deeislon, ·wnrch wrfI:•.b:e: ofn:dkrs .. on,:all 1partl~ fo,Jfiis' .. Agre:emen{•as.;Jf 1n¢i!Jtp,orsiiiteo. ~s ·S· .. Pf'O.Y:f§1qn ,n:e;:~irr.;. 
The :dedsion of the B'oaritlwm oeJin~t:ar:ihlwo;p.arf~·Wlil he :enHtl~d't.o!af,\y·n.~hl oflRp~~J f.r0mJhe:,$:t);\iin'.W$" 
ttleefston. 

©, 'raneex,ctip.etafor W11t'rna.Wa)t,t:at~J:T!lf:Rirc~l~~J(\~~?tftirm ~··jri~~rijf\q,ff $itj¥g.rlbt j~~JJifY•ih,~9)'.)t\~~O,t;( 
, .·· . •' an/y ef its ,acilv.iities or 0pefattom}:,0J\ Of'O:?I;)/ .fb .. ~. ~l;lJI. J<iat:llltie.s;)JJQlUo.ltt~ ~,.O(\r,ti;>t• fi.l'i:1lt~g ;,t¢ f",µ),?Hp 
Uabil'ftr, Per:smnal n11ur:1- . · · .. .. . . .. · F;e€f~a.t EJJJpJ~ie.l(~; J...i;;11:ttHty~9t lt?'QHif~ tqr, :rr. We,tK~r$t 

:~::t~~!:~c:~::::~~~:;:::c~~{alrn,,a•s~:eti~r;i:~,;~:::h:::;!1~~,~;tg.:q~?l~,~1~:{:' 
ar;ains}i tfue: '£1.atei '8Hl of tading ,apd F< k U.a1oi!JfJ,.:;;r110 'Co. .. . ~1,1:iUJy; 'Witfr sqi;I) 
HrYJlts t¢on~isteDtwfth .fhe lEl,rtris s~t' (orr ... · ·. . . Jl?le§ ?lA, . ' ¢ t(rl'ii!y' ~~re:$i ·~.(~ 
siil:fl$fa,ctgry, p,rr,;tv1dg1,1 rioi.v~Yt:fr.Jrra t O}ey'ti¢ttJlr!ti}ts Yl(IJJ :rroH.ifJ 1:e,ss Jh~B' . . ·... . .......... ·. .. · eurteh<*i;' llii<dI$'f-G' 

:~~:1~~1,!~e·!~t!;\,:; .. r!~~J~ti!:f .~!rt~~t~g:;A!lt~Ki,Jrrt!~:~i::;~~· ~a'.ditlpnij· .... · .... ·. ··r~d; 
.oB. S,i!I~M frabJHW io;;i.wan:o~ pot:tM; Afi.'!/ :¢~ijt~se ;affqrdea fo tt:i.e $Ja;t,~ a,nif ;AlitJ:t~i;W1. ·at pt1 att'1iti~n.a.i 
inSJ.i.teo\ . Wilf: ap.p:1.)1' il!:$ . ptJiTl~rr [tf.!~,Cl:ifanp~qf ~:at,g ,9b'cf ·f\tithqr.ll~., aoQ'' ¥:1rt . r\9{ W. cl.$~W'tt~: t:r> tJ~, eJKc~;S. fo 
an~ ihsuti:me~ fS;SJ.lM jri tJ\e f'.!ar.fl'Et'?f 91;;tf~ and :Allit:h.Qf.lty. ,s:p.qh l}a,b'f.l1ty\i,ijs,t:rti,1[1t'E,hj)µ~t{ie pµr:c!:ja~~dcfr6I'lil 
an instih'.lnc¢ ¢.0,mpa,oy tr¢em$e(:f J~ .oQLbu$in13:s,~ fh :$outl;l ts>~f(qf1;J, 1:10~ P¢'$~~!>in:9 a 'Ct,n:i::erit f3e;$ti!s, 
'lri$Ur:&t.1ceiGulo.~ Heting .of A ?l'.i:o Qta~:s.r~. ot:'pettfi!t. 

;Aut~r!f:y .qr' Avtnor1tY{~} Qpera'f:o't Wilt.f,J.Jln'jsf.r.·1:qJh~ '$t:c1te., ;:flt;\ ,4.¢.totqc ·QI3Jf(V¢;!ite '!:if'.J~ilt.ain¢~ ~lii~J.S.ff!qti:)ty to tn.e: 'St~t~. c-e'(tifyingtn~ t5,s,uan:cJ$'J9,'. Aµ~h'9JltM ei( AofhoJif¥.Cit OQ$fa..!~t,qf ~~; pqll§'f~~· of insurance 
p;r,qyitJiri\:lIM t;:p:e~ of'lns;ur:an9e'aMlttt1it~ ,qf H$b;itjtY' pr:i..scrrbi"d a$"P\l~; ,ppo .sfatrrr9:tn$''$ta'.!'Er,, will tre ,gfo.en 
nol IEi~s•.Utan mJrry ($0) c:taxf "M(~t~i;i tr19fXc~J~¥ 0,:1t Cl3ti!f1~d .r,r:raf.l {P.~~fst,~~·,,pr\;l}?Iflyj);. prior t0 any material 
cfi~Mg~~sqbstitqtipn or can~ff.littqinpOQr tOc.119ftfigfexpiratton <fj;it,e~. Tl:i?;"5'9tds ''t;rnrje~V<Wk>'i and. '\but 
f$11uce 10. mall ·suGh •fl()H¢¢ wm· rrnpos.~ ·~·~. ~tll~~Uo:rr QT lig't),,ilJf y;qf ?l}tk.frf.q, l:lf)Q)T ::thtiHmti'iplilrJY; its agen'ti> ;Of 
repi:®~nt~tJv.esn must bJ:; r'~mp:y~q.. :C.JlnJ~$JXiltJ.~i'l q1t €!,~~ir,aijqn .. 9f ·~·Ht f>~~b f)\J§t;Jrn.n~e •.P~Jiqies. wm not 
prf.lclJ:J<l~tne· S.tat13,frorn' reco-v:e,r:y tfl'¢'rfi'i4nol'lriqr:cjl'!Y ~?b.ilitf ·arislt@. t1:i:t~.~r·tpi% Af:t!'e.emerrt 

Al.ltFt~rity. p(· •. JXytrJpr!tY{:;f} Op¢.r"?.lcttWcii[ .•. prqMl~~· th~·$t;llt~ with ,$Yfd~f\€(e:,pf_t~~: IJ~hj:11.. _i;Ut~f!G,i!: ()l';>}'~~s~· 
r~qllii'Jt9 ,Pl" thf$,,As~t¢,em\'3nt b$'foli~/<pp~rfitotop¢(aties. alp,ng thgic R~il f~olii,ti~s·ti~ . . . G1l91tt~) WJJ1 ~µppiy 
tmi:l 'Siat,e,; wJth ;c'.opJ~s offts rnsvranct3 piiliel~$ ~nJJ lilnY amen~rtren;t~; l;J'~,:s"Qo'fn ?!.S {h~Y ari:ravailat,fe':q)'ld 
with e:,;ioen~ of cont1m;ied tD$l;i£.~tice .oov¢rn€it g,i,u January 't .cif e,a,-c~n ye\ir, AJJfiQnty 9r Aµtbtiri}y,{-s) 
Operator's, fcllJJ\Jroe:t.o provide suc.n $:iicleil~~; witb'in 7 days· of $Hy \(:l.Q\J~Sj,tl1.fffeJcve', will. entiJfe tlJe 'Sl.~t~, 
to rrnmediatE;lyterrrrtn~fe t.h)$ Agreetr1ent WitlJql/t h'otjpe anp Withqµt QI)portupffy Wcure sllch rj~fap1t. 
Authoti\y or Authority($) Qperardr a~RnbwJe.oges that the ·purcbc)§'e ,¢( jl)(;jU(9f)C6 qS requrte(,:l . tiy. t):1is, 
Paragrap'rr will not 1n anyway limit' the liatrill~y of Authority or Authorfty{$JOp~t.$f9r or any l~ssi;e or other 
,OJD<'lFator lo th.¢ State as s.efforth be:refb. ··· · · 
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HJ. Persorial• Liability of Pub.lie Officials •. In carrying owl aliy of fhe ~fQVrs1on$ elf. this Agf$e.m:¢J'it;, or in 
exercising any power or authmify granted to pperator by pr Wlthfoth:e scope of this Agr~ement, there WHI 
o:e liQ liability upon any member or Authority; or its Hufhorized repres~nta·Hv:es, eilh.et p¢rsona.11y gr 8$ 

omcic11s of Authority,. it t;;ein9 understood ttrat in au suon TJ1qt1ets :tn.ey aot so,ei:r $$' ?!~ems _c1no 
representatives of a poiiticaJ 'Sl:lbdiVisiom offheBJate of SoutM :Dakota, 

11. Amendment No term or pmvisiorr of'thrs Agreement may !De charr~ed, waived,. olschartg:ed. orfe;rnih(jlt¢d\ 
~xcept by· an instrumenf ih wrlfin(;l S1gned by •tne party a.€J~insf w,hith tlii:e ~mf:otce111.eht t:iflhe :¢1:tf:l.nge, 
wajver, discharge, ()[ term inatlon is .sousht;, PfGlVided however, fhal when an emerg.ency s.Jtuafo;m arise,s, 
chs1nses ii1 ~this Agreement may be made oralJyby arifhorizei represenlatfv;e:s of bO:th pai'tiE!:$ by t:nQ11.JaJ 
cJJJreernentsubje.ctto immeoiate.eonfrr:matf0n b:ftei'e:~ratn or other deHver-ed wr:ltin~. . 

12',· "Sltate"a-nd N~rpa: tcit Platte· l~srredti0n. thre,,Sfale OT its dh}y autn0riz:ed'repi;Eis.en'tatl:v:BoS;,, aT;1d· ~u1Iio.dty', antj'• 
~p~n, . re-as.t>nable notrce tb. Awthorit-¥' Gr f:ts,du'I¥ adthorized repr-esent~tives. r.es~rv:e trre rff§'ht·atijH trdie$ ifo 
petfqlJJ;) a;riy and all pt~C~Sf5~ty il1~!;1eQti~ns GVer and acrossfhe saicl ran'. tra0ka~te, fl1 Weer fo\ 'fnspm~t :tf:re 
:;1~Jd . IRflil faci(Jt(es -for the• P'LJ'ff:>©se: of )l'erityln)it. c0mplrance ,wttfr Jhe .. terms and c;;ondi:tloifis 6f this 
Agreerne1;t! a.l'll;J th~ Agreement exeevted prevJously o:etweenAutfrorilyaRri:li'lhe ,State,. 

Pu,rftrgir~. 'rt 'is tif~r~ecf by. th~i $i~Ie,' .OT [fa' ?Ul]t authorized' tepr:esenfatiMes, arid'' ,Autfuor'lij. arid •. i~ o.t:ily 
~uffn;o):frz~cl rej!5te,se,ti'\~tj'lc~S,; -~~ervi',t fh'e rig;i;it at cali lime's: Io ·;perf9rrn aey :8llld a'Jlneoessc1ry inspections 
o~r arid ~~tos~; the $;;iio ·. rf31[lr;:Id~_~ge; i11. CJ!d<:1r · to, tn$pect ft1e :said .R'ail Jf'a:.elllfies Jof. the pur;p©'se· i>f 
~tif~l"!@ 'c0tnpliat1qe :W1th th~ terrris '9rld :cogttitions of tbis A9reelmlmit T.bff :f{ail) • traek21;ie •VvfiJ 'fjer 
ir:l~J~~'¢Wt1 annually at the s11>!~'¢.)\\WE!'J'l'S'e,9f~utn9rtt·y-or lts: dperattir('St:c¥1d ~utn:o .. ,.. .·• ee$Jo.~oJ!!l~by 
Sc:i!tj. ,11s10eplrgn$ ,'.afld t'o exei.(reasol'.l~b.fe ,eff:ed'S .to.ad.cires-s .. ariy~aniJ,l'lfl 'G!lffl~~fflS, r:a1seif,Iri ine,s:e \{?1fJQiJ$ 
raj!, itiJ~j!5~tti<;1m,s:,. ~q}h((frify $$pees thei·Wh~teverr deficii~ncles,i!Jr,e;r;t~eo, citurin~t ea¢h iaalt •insp:e'¢ttelh'Vl-0Eb.e: 
·c.:orre:¢{~~ wfthiw.~· reasonable. amoumt•elr O:me,,f!otto exceed::t!Kiiiy·O:a,y:s,.G'~~6n<ilhfl .. lfJ?airt . .tM~ $.¢'tiQU.$tte&,s 
,~ft,t\1:~ $tl~~ryt';,y, . .· . . . , . . . 

fof>. JR~abil\!l,)tfoir'1, .. lfhe :S.fate-.arrcl Auttiorc:iiy wUF\havea1Q, ·r~)?&nsjb;l11~ fo't' telia:!aintatlf'l~f1t'l~ 
.. . .. ·. _ ... _, . ·. . .. · ,.· ... -··. .- -:.- .. :_·:.·· · .. - · .. ,. . .- . . ·.· . .- ... 

14, · . ion:s;to·/f.tEiil l:acMttes· A'Wtmor1ty-,hereby·g:r:antsto,fhre.Qf!eraio.t.the:ttQtit'~tt(na,ke.suc.b·:A:d.;;Jlµ6M;t~Fltl~· 
F.aGJJlties as Opernfor may<, require {0 p:ermit raJlfr · · · ·• ·· &S. · · · >s.il"ii~{}; ,at·'Pp¢ret;;>,(i;;; ¥9li:' 

eX]S,&fl$e. The, t-enm.''!<Ad.dlfl0.n('S'~tas,use.d her;ein wJJI ... •· .. ·. ·. • ..... ·· · .. · ... ·· .... · .. • ..... ··. Whkili at~))'l'iiJ)';{©l}{{Q,(1.Jo 
Ihe . Ratf Fadfifi'e!L Opemt@i, will own an(,f Jieve thf>.: ri'gJil{ to ferfu:())i~· ijf;\¥1 i;>f :$atEf. ~~'r:fiito·n rn'ij'd,Et. · vn9s.~ 
AdtJ1ti.ens .whleh ,c&1not t>'e removeq ,wi~llout,-~aUSlf.1,@:"th~· R"@ifFac.ilitiesJ.Q: be le$$ $.$tViil~a'pJ~,1fi~fl J;1.¢fpf/3· 
said Addlt\0ww.a~ · made,. w1!1. pe¢otn~ 11'\e,pt.qp~dy dBl':f(;i '.St.sit~ ~ t~ .et t!ffe· Rall• F~p,rtifi~; HQW~¥$r, 
under -nQ elr.cums{a11Ges wm any Jl@itiPrlS • or tr,np(q\ferf:i$nfs. ~I.?: . ,· . . ·.· . tJ}.e~ &O'i4'8l, Ir~q~ *t((,!~'tti{~: f;ilJt!f)g 
foe Jerm of· this 'Aifitte.ern.eat b:est~n;1lAll'..$P: ~!' tn~ 1exmTrta.tip1J o.f Jti,tf lEJ~$6! ,$n:El '.?IJY (of $}ii~ · ~m;Ittiq;rrs .o:r 
Jmpwvern.ents pt ace(! ii'it0 the track. s'truoture wut· r¢$$)n oni:J:e.t alVcJrcµ[tl:S;'f~ri:¢i'l~ fl\~' prq!)'i~rty qf"~n~ §l'tate, 
.of:S¢uthQ.~l{o:ta, · 

15, MaJAienan.c,e: 'rbe ·$faire • ·;:ind• Aliih~fity•'WJll fo~Me: nQ . otilit;~f.iqi:ivlo' P:a,ffqtm· agy· mRiilittenanc~ gf tl;l~ -~~if 
f'acjli'tfes .. Operator wm b;eresp~ns1Qte:fprthe·norrma1 a0~ r~gVJa.r wot~reqtJire~·to,J~~P tu~t~.~lf F;~c,;llJt1~. 
'in th:e eondttlon neces8-ary to er.ia!iite}aafe op,eri;itions ~l'i.a WHf ih,i?JQ~, 1'.l'lfrj°~l b~ IJt;nltgd ti;>, tl~., raii, ·¢V,iy~: 
ancl bridge repairs, forrq#n,g atid Ii fiing,, sllr.faclbi, tfghtenldg !'J,oJts. •dtiyfr.i}l spr~e$i, brush cutt1ng !:!n:li( W:~$¢1 
contr$ia11d,other·n.eoe.s.sar:y.r$p<ftrs i:!mdw.otK, . . .. 

1.$ • .Pa~Mt Qpe'rato:r Wit!; fl'lak~ ,P,a¥(tngf'.lj~ :pa:$eo Ofa' ?hi ·q?t. ~toras.e ltr~t qt191ri~l~~· or 'tlti@lnat'!:!,$ :~~. ;:),hy' 
poirtt iikitrgJhe Napa . ..runot!Q'ntctR$).(irtt$' r9'il.ftt1:e., a·s'·d~s¢ri!,1~~ in.A:p:pe:n'oJ:% ·t ::a,~tlio th'is f\g'rf.leliJept_; a$, 
follows{ · 

'$ixty4lv.e J?'~f~ent (:65'%v' ofi:!hy 'Gal" '.$tofage feej tii).le:d. Qperator: ri:1$y ooll$¢J and. k-eep. ~ll ;~W,!Wi:ffn,g: fee:s 
char9'8d f0r th'e Fsail Faurnt(es. · , 

Revenues from storage will be ifUe at· the tin'ie of e:xpirntibn of tl:iiJi,A{.Jr~em~ilt, unless this .,Agte~rnent i$ 
termirnated..earlier, in wn ich case p:aym~ntwm .o.e due oh' the (jat'e th{s AgrEjemenl te'nii ih(:)'fe$, 

17, Tetrti. ihts AgreementwHI c0nti0.u~itn full forne,and:e'tfect beginnihg Jurt€!' 1J, :2'01~, ahdLeridin;g JlJn~:zo. 
2015, fnduslve, unless termJnated .earner pursuc1nt to the tecrns. oF this iAgte.r,m1ent. l)pp,n tertniriciition qJ 
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this Agr,eement. the Rail Facili:ties wUI be r'elurrie€i to the State lh lhe :same general conclilion, ress normal 
wear and tear, as existed on the etteetN'e date of this Agreement. · 

18. Tetm.inati'G'n bV the .St.ate at the State.~s $Qle Discretkm. Th{;) State may, terrnihl:lfe ]hi.s. Agreement at any 
tirne and for any reason .or no reason by gI:ving thirtf (30') days V1riHi?n notice oftermination by eerUfied 
mall .to Authorityand 0perator. · 

19. Tennination by Authodty orQper-ator for Favtt fl either Aptfiority or Cipefator subs.t$nlfi3Uy J,~ril to perform 
its obligations under 'thts Agreement, an6 continue .in such defaijltfor apedod;of ten (la) .days, the party 
not. in ciefauH wiU have the rilght at its optiOR, arr(;)r :first. glv.ing l:0it1"'ftve {49) days written notice there'Of by 
c:ert\fled mail to the p,arty in defatJI!. and' lo fhe State, aHd. flO[V•Jfihstandfng any W.3iVer by tbe party giving 
notice. of any.pr.!or. breach 'thereo( to term:inat.e this Agreement Activities to be c.onsidered faolt lncfude, 
i:>ut are.net nmllecl to: ):rai;i€l, theft ()fS!at:e pmperty1.11on°J,<l)'ffiBnt :of lease, misappropriation ot funds, and 
lapse•ef insurance.Substaooard performance. means faUum.to cause. ffiQVernent of loaded raHcars within 
30, clays .rif leadln}J bf industry. Terrnimationof lhls AQreernent by Aulfi@rity or Qper:ator. may bee appealed 
to· tliii; ~ou!h Dakot~r·.State Railroad Board ,lwt·cmly ff tlw Slafe. ete:tcfu: oot;fo ,exer¢iseJts lndepender:it0 r!ghl 
to le,mlnate this A~re:ement pursu~nl to, Paraijtafip t8\ ~b.pv.e. lf<eith~r par;y i$ !'lot salisfioo wilb the 
E3oard's . deci$k,n 0t1 the appear, an· a.p:pea.l . to . Circuit C6urt 'Caitr be. rriade,, but ttler:e Js no .rfght to· t:\ppeal 
the State's <lec!sion t0 terminafe;this AgreementpursuanUoParasf:aph fl3; above. 

10, Notlee. • Exc~pt-as expressly previdetJ, otherwise, all notices or other comm unfeations Mfound.er will be ln 
writk1g ani:l WiU he deemei!l dt!11if, Qiven, Jf: ,rJe[fvered inperscn 'C>r h;y ~rtlfl~d ~r teijfatereo mail, retum 
receiplreq1,1ester;t, first ciass posta€)e p~ep~tGl7 t0 ,!ne 0persim Spec{ftes :nefafol as er:ftftted to rei::eiv.e .SJlCA 
ll&tice, Otto ,tfueir duly aufJ.tedzed fBJ;).f6Ser1kffive unless pot)~ Ofa ¢;1'\'~nge Qf':Q,Cf(lfeSS [S gJven pUcSWa1:tl t~ 
tne terrns:0Hhls;pt0v1si01:1,, . .. . 

'al:iai'(p$fs~n .· . • . . .. . . ... .. . • .•..•.. · •· .. ·.· ..... 
· · N~~a."cl1ilaft~:Ffe11lofc!al Rijifitda.a l>itifhqttty 

2~1,,4:1. a~~111,A\le, · · • · • 
~ignet, st1 ?i:raat} · 

21 .. $l')Ve;t'®ilft;y. rn Jhe evMt arr}' seJ;t~@ri, P.8.ragia'j;\J:i,, $0Jlf¢rtce,,. ¢laLi$'~;ot Pfir~~ fOn~a.rned .· Mreih ·win. be 
detet011he~t deQTareo 0r adjJJd!;fed :1rwalrt;1, ;Ule,gi:lt,. :t1nc9J!1s.tltuJiJ'>naJ •Qt .ofu.erwts:e. un¢rtfqr¢eable, sQcn 
determfn'a1lon,. dectan3tiQn '1r adJQdlct:iJ!otl• Wfll iri.·r\~ .m~rynijr at;f~¢t·fr;t1;. qther. ·sectfi;,M, paite:grgph$, 
s~ritences: dauses \jr phrases oj tttrs· A'@te!:lm~hf~ Wnf.cli wm .rem:~in Hi fott ,for¢.~ anij eff~ct ~s ,ff the 
sectiot1 .. pa!'~graph, s..entence, craulie qr. Pfll.i'l~e i:fe~l?(eg. .de\~@tne~ 'qt ad)u~~feo, invalid, iBegal, 
uneons:utGltlon~r. or oto~r:wi,s,e uct~fl'forceaoJe was hpJQri91n0lly·a pattttretei;lf: 

22. Entire Agrreer:rtent. This Ag(®m~nt·'ahd:lne• A'ppeii'dl)< ~tla¢hed h,et~t¢ reyire:sehl tn.e ef:\tfre agteeineht 
b!3twe:t'ln the p9rttes, an<! g;ilt i?f$,vJou~ cQmtn0nl'Qations,, pnder,®;lndihgi> ;ot;3gr~roent between the partt~s 
are ner~J:ry ?PmgcltlilCI a.rtd'wileydraJv-n • ~¢~1'l acs· pro_vfdf!d herelq, 

23, eute. Tli11~ Agtii~in~nt ·. a11d ar'f¥ $Jibfe&~ ls suQJe,ctt<r fqt"e :mi;tJ§.ute,,. and js cOl'lprtge11t ~!l 
aq . . ....... l:icts of :Gott ··wijc3'.tl'ler qal'fQttio~5;, .. t'9r.tVP)ll§ acts, of Jhfrd p,~ttiEl~, r~strictI~ns tmpe;>;;E!d ·. by ,any 
government w gtrvernmenl~I a~t:10¢.&1. Gr. pther i:1x.e.eints bi$;1Pnd th'e; PonttqJ,qf p~tt1e;s. . If foe pertormance 
under this ~reeinent pr oper~ti!Ht:fqf th? R'a.U Fa,qJHtl~ ii) prevertt p,yanf. ~vse. described. ;iJtloVe, the 
state Is under no obligation to M&ti:if~ tfue ~perai:>i.ltliy Qf mec ~~iLF.ao.JtitJi:i.$ tp ~nabl.i'! te.surnptiori of 
pertormance under thl$, agt.eettiWt i;ir ~ttJ $Ubs~qt1e,nf$ul:ll?'.a:se .cJgfetitn~nt,. If restora.tion ls 11<,t matJe, 
tnen !his agreement wilt b'e vtttd·wlt11ovt p¢nqlJ:1 tq ~itn~rp.arty, 
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IN WITNESS WHEREOF, the parties hereto have caused this Agteemsnt tQ oe executed and attested to by tt1eir 
duly authorized officers. 

Its:__,..._.,,._.__,_..,~---~~~-'---- !ts;: Ch@l rman 

Oater JuJy 21 2n14 

(Corporate $ec:1I} 

Date, c!,f!y. 1J, 7-014 

fCt,J;iaelP.3te Seal} 

ACKNOWLEIUCSMENiT'·S.FGl.LOW 
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OORPe>.R;i}ll:'E Ae't<N:b~LEtiBMSM:r 

S.Ttyt:~.0f·~q1J;f'H DAKOTA ) . 

~Ol!Nl"Y f);F-: .. ·s~,:~tf?: 'Mil)~... f$$ 

Puµl1cfWJthit'! :arng fo,r~"c3iq &ogh}ij?M~ $@~. P,(;l[~~i''.l'c~!lJ¥ ~p'g:~~red: .,. ,, ·~riif!d D., )lar'rl il'g.to:n , Who ~!!i~b0Wfajg1;;0 

:h1fQ~.$'lfl:ff$Jj~ft~ otfthe ... _ . ,ch'~f.iflll~f.t ... : · . . . .. • :ofN.fJX!idP~t~ :~~9!Q~~l~~1\r,o;§ri_ ;«tl1tJ'ieritY, a-cor:pl5t~t_\q1'1; 
·:iin-0 lfta:t.n.e1shi as;~utli offic:~. oeiliij ~u.tht!t:1~,o t6:~~·eil'jegt~~rth~ fg~~rti; Thl~~nl'fc;>.fttt~,PJJr;f!:d$f{:S t!)~f(;l!ri 

.c()~fnao., · P~~i'sniiniiftf!ip n}lme:,¢f~.®~pf6J;f#iiiir;t;~y;.ttiffitt!her$'etf;~;)P.otl 9:lf~t 

Jn. wJtnes) w:h~te,0l:fhe~(:'l.Uijto:set:ml,n~e1~,~o:~i1offie.~1 ~.iji:tl.; ·•·· 

,S:ll"tfD~!~'~UfFf!'-'.~~Ol~. =a~~ < . ~ .• "'1cy 

'f?l'.fbilc,!1,1,i~ $,~tfqr) ~il\!d: ~~ ..... · .. " WM~ a'cikn:owtedged 

hiin,$eJ:flN'~~'tf10 be;irre> . . . . .. ·.. . . . .. . . ··.. S~I :.· ~ Gomr,an-y. a '.C-Oll})Of:atfon;; 

·~t'lqib~t,fu~~r,~ ~·$~•~· };!~!)Jgi1!~ifu9~¢iSl:'1.!~~9!r,~~~tJ~[~t~~ lm~mf!dtfor:fhe;pur:p:oses the~h 
· e-qm.~'.r)lai_<h ·f,>ts1~ib§'l~ 01iffrte<<:1f ~'¢Cl~~~~9h~Y:~~!f,ih~~lliff'-#~ :$,~ •effJtt~r.:•. 

'Jn,:Wittr.~~;~_l:)fir~'PfihE:r.~V!fli~s,t'J,~·.fTlf'Wt~'~-~~~i~~\\1i. 
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APPEND!X.1 

West of Napa Junction to Ravinia 

Commencing 2 ml!es west of intersectlen of the North S:iowx (;lty to Mitchell !iHe !Mated in theVV112 of the SW 1/4 
of Secti0.n 22, Township 94 Nnrth, Range 5'@ West of ihe £i'P.M .. also known as Mllepost ,to, al'ld a.dditionally 
known as Railroad Englneer's Survey Station Nwmber 26+5'0, and extending in a Westerly direct10n a distance of 
approx!malely 52.5 miles in and thrwgh the Coun1res of Yank:R.m, Bon Homme; and Charles Mfx and fermihaling 
at the westerly line·of the NW1t4·ofthe-NE1/4 of Section fl, Township 96 Norih, Range 64 W-est of the 5m P.M,, 
Charles Mix County, also known as Mifopost 54.$;. and addftlOnlill!Y known as Railroad Engineer's Survey Station 
1707+17. 

7 
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.. 

Arttend:ment' Nµrn!'ie,r 1 to $vb1¢ase AgreernenthefvJeeh 
N@P~··Plgfte;.,geg.i.onal;fR,allroad Al)thor.iW 
@d Di3J§QtcJ S.i;>u1nem R~"iJw,ay C:bmpaiiy 

ElACK~R0.U:_ND: 

l, On J'.U.!'le · 21, ZO,j 4, Nape~Plfitte R-"egictha:J · Railro.ad. AutmorfN; re ferret! ·to 'fnthJs Atneni:lm@tc1¢ the 
"AuthoriW/. aMd Oakofa soutMr.n ·Raitwa~. t;:;9mtJatJY, .. ·ref¢rred to ln this_ Ar;rH;,r1qment a$. tne. 
··operator,·· entered 1nt~.asclbtea$ttagr:.;1ern.ent_whi¢h agreement r~forred tciin this Am.a-ndment as 
the ~AGRE.E'MENT,''wa:;; si9nes0 !}'ta r.13prEi.simtativlitof ,each l;)arty, 

2'. The .Auth6dtY ati.d the Operator wish tQ ame,nif th~ AGREEMENT to e~~nd tn~ te)m of the 
-AGREI£MENIT".. . 

THE:.A;UTH~R.n¥ AND THE :OPE~;iS(fOFfN!Ul".l..fALL'r AGREE ASFQI:t:OVI/S; 

g.,, 

Effe~H11,e J111ne111·,.20i5Jy:,-aragr~h, 1.7 of rh:e A.:GREEMBNT. entitled "Teff'n/ [$f~Mse.a lo r¢tH:t a$, 
foll(;)~:' 

17, Term,. "thr$, ;A.9.r~wrp~f \Yfl! 'pe;,nttr11,1~ in, full' fofce and effe-~tbeginnfotr june :21, 2'0t4, aiid' 
~ndJ.flg 'S~ptem?er '~!'Ji 2Q1&:,. Jnc;ltisive,, unless terminated e,arlier:J>Orsuan:t to the terms {if, 
Jni§ A9re~ment, ·. lJ'pQn i~rmlnatfon, .· et this Asreeme nt-, the RaiJ FacHities -wm be tetumeq fp. 
tn~ Stijt~ itrtri, [?ltl)j~ !Jen:e.:t~l ¢grw#tiol't,: less normal wearand tear; as exrsted oh :the 

e«eo\hl!%·~J~1Je,¢f'th.i~ A,gr~~IJ!l~ntF . • .·. . . ... ·. · .. ··. . . . .. . . . . . .. ···. . . . . ,. . . . .. ·.. . .. . . . . . .· ... 
8.~~cit ~§ .. m<:i;qt~\~~fl:),y:~~i:e' XS.ftl~~f:n-el'i}, . ali':'q~t\~ttl'?rrn$· an& 'C(;;Jnclltim.rts of iihe'of\g'lmdLAG'RieEM'Ei'tt 
·w11ftl:¥ttiaID lntwWf~tce ang,-efte:iSt: · ·· . · · 

.. . ... -

Tt'lJs·Arnsi,n.d,rr.i:~ri;f fl; )p'iij,~f}S blpbtl j.h,~ sfirn~JPff.e-,s: l'i9t ?$ in~Jvldu"?l$, hutsoJefyin tt1elr oa;pau!ties c!S 
t?fflci~t!; nft~if r~$P®tiye tmi:f~r,iZpliprns ~Jll'.fif 'a'.c!m'ollilet@¢s prop.er• a,istiQJ! :,9f: t.~~ All:thori~y :and ,tfi\:e 
g)pe,t~.tqr t<;> ~titer i r,tfo thtl, $'l;j:rµe .. 

NaJY,f-Pl21lfe IR'~:91qna H!ililno;tatt A1;1tl'l?q,.tlt¥ 
. ¢:··. . . 

'By: 

By:_~LJ.£._j~:,;,;~~~~~--',-.......... 

Its·: 

....•..... ········---·-------------------' 



... 

Attachment 2 

~!JIHOR;JTY i>;~l<NO.WLEDGMBNT 

sr;.;1:1toF $iau i!ihrMi . 1 

· Lll4i&J ;Jl1x .. J; ss 

0111 thi$:fhe-.· . ___ -0:f __ .. _ ... ~ •.••.•.. _. .. .. • 2JJi:L-oef¢retntt .. ·'.'! . a 
N~ Public _. aAd wr said and .$tat~, pe~Qrially app~ared __ . . _.. . _ .. . . ··.. '# r.~ #; _ : -;,,,~, 
G.haitpetson of. It!¢ N!iipa~Pl~e ~egloriaf ~ai!r9~d _ A-utliotity, ·knPW.n tG i:n'e of $~jist=.idtodly proven tQ be 
the ~fSQfl who•.is ~ascribed irt tne.Jli>regorn!i ins.trumeJ:it. ?tld ~CKhoWled~ed that f;ie, exe¢ut~d the ~me,in 
the·,ca~tfiy tner:e~"stafed-.ane,forlne:·.1r~ir1p¢i_s.et. tnereiri;,¢Qn'.t~ime.d. 

· ffiwittle$ij-Vih*tmt l n~~µtt.o set1ti'iy h~h~ 1 ~<1::~cill:$~; -. 

NP,Tlfif?,"t:f'!W:ijL:l(J · . . . . · • · 

· My'Coii'imiasiilrt:ei~p[t$s: ~C~i;S--

. ·. . . .··.: . 

NQ:TAil-¥:P:tlJ'$:LfC: . .. 

M~GQmm1s~io~·~~~~~1 i1 .. ~~- _ 

r' 

OOTlegaf: lff .f 
~-. 
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AGREEMENT BETWEEN 
THE STATE OF SOUTH DAKOTA 

AND 
DAKOTA SOUTHERN RAILWAY COMPANY 

Attachment 3 

THIS AGREEMENT (Lease Agreement) is made and entered 11110 by and between the South Dakota State 
Railroad Board. acting by and through the South Dakota Department of Transportation, Office of Air. Rall. and 
Transit. referred to in this Lease Agreement as the "State." and Dakota Southern Railway Company. referred to in 
this Lease Agreement as -Dakota Southern: This Lease Agreement is effective on September 21, 2015. 

BACKGROUND: 

1. The State is owner of the Rail Facilities more fully described in Appendix 1 attached to and made a part of this 
Lease Agreement. 

2. Dakota Southern wants to lease from the State the Rail Facilities. 

DAKOTA SOUTHERN AND THE STATE MUTUALLY AGREE AS FOLLOWS: 

1. Facility Description. The State will permit Dakota Southern to use the Rail Facilities described in Appendix 
1 attached to this Lease Agreement. 

It is understood and agreed the Rail Facilities are leased in "as is" condition. The State will have no 
responsibility to make any improvement. modification. rehabilitation. maintenance. or other change to the 
Rail Facilities for the purpose of this Lease Agreement. 

2. Representations and Warranties. Dakota Southern accepts the Raif Facilities. ~AS IS, WHERE rsv and 
"WITH ALL FAUL TS." By signing this Lease Agreement. Dakota Southern acknowledges that Dakota 
Southern has inspected the Rail Facilities. including all improvements and structures thereon. Dakota 
Southern further acknowledge that no representations have been made by the State concerning the state 
or condition of the Rail Facilities or age of the Improvements thereon. 

3. Operating Rights. The State permits Dakota Southern to use any and .all of the State's rights and licenses 
in the Rail Facilities as may be necessary for the purpose of providin9 rail freight service. In the event 
individual or organizational motorcar clubs will be allowed to utilize the trackage under lease in this Lease 
Agreement or sublease. as the case may be, then, and in that event, it wtll be the responsibility of the 
Dakota Southern to obtain a certificate of insurance showing the State of South Dakota, and Dakota 
Southern. as additional insured, prior to any motorcar event; and. further. the Dakota Southern will obtain 
from the individual recreational motorcar enthusiastic or organization, as the case may be, an 
indemnification and Mid harmle.ss agreement to be executed by the person or entity in charge of the 
motorcar event, with copies of said indemnification and hold harmless agreement to be provided to the 
State of South Dakota prior to any motorcar travel on the trackage leased herein. The rights granted 
Dakota Southern in this Lease Agreement relate solely to.the provision of rail service on the Rail Facilities 
and Dakota Southern may not use the Rall Facilities for any other purpose without the prior written 
authorization of the State. 

4. Provision of Operations. If Dakota S.outhern. in order to provide rafl freight service. contracts with an 
operator to provide rail freight service over Rail Facilities, no such contrac:t will be entered into without the 
prior consent of the State. Any sublease between Dakota Southern and an operator to provide rail service 
over Rail Facilities will expressly made subject to all of the terms, conditions, and limitations contained 1n 
this Lease Agreement 

5. Administration of Rail Facilities Notwithstanding any provision of this Lease AgrE!ement, the State will 
retain sole responsibiiity for the management of State-owned Rail Facilities and equipment not required 
for rail freight service. 

6. Common Carner Obligations. Dakota Southern will assume all common carrier obligations related to the 
operation of the Rail Facilities for the term of this Lease Agreement upon the effective date of this Lease 
Agreement. 
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7 Liab1!1tv Dakota Southern will indemnify. :1old harmless. and protect the State. its subdivisions and 
representatives. H,eir officers, employees, successors. and assigns. from all suits. actions. or claims of 
any character brought t)ecause oi any injuries or damage receivec1 or sustained by any person. persons. 
or property, including State-owned property. on account of any negligent act, omission, neglect or 
misconduct cl Dakota Southern. its representatives. officers. employees. or agents. 

8 Laws to be Observed. Dakota Southern will keep fully informed of all federal and state laws. all local laws. 
ordinances. and regulations injunctions and all final orders and decrees of bodies of tribunals having any 
jurisdiction or autho1·ity, which in any way affect the performance of this Lease Agreement, including 
without limitation any laws. ordinances. regulations, orders. or decrees, identified in this Lease 
Agreement. Dakota Southern will at all times observe and comply with all such laws. ordinances, 
regulations. and all final orders and decrees. and will protect, hold harmless and indemnify the State and 
its representatives against any claim or liability arising from or based on the violation of any such law, 
ordinance, regulation. inJunction, or final order or decree. 

9. Complaint Resolution Procedure. In the event the South Dakota State Railroad Board or South Dakota 
Department of Transporta\:on. Office of Air, Rail. and Transit receives a written complaint regarding the 
conduct of operations on the facilities described in this Lease Agreement. the South Dakota State 
Railroad Board (Board) may conduct a hearing to consider the allegations contained in the complaint 
Reasonable prior notice of such hearing will be provided to all interested parties, including, but not limited 
to. the party fr!ing the complaint, the program manager of the South Dak.ota Department of Transportation. 
Office of Air, Rail. and Transit. and Dakota Southern. Any hearing held pursuant to this provision wilf be 
informal in nature and not subject to the requirements of SDCL 1-26, and acts amendatory thereto. All 
interested parties will be allowed to present oral and written information to the Board. After considering all 
information presented, the Board will issue a written decision, which Will be bindmg on all parties to this 
Lease Agreement as if incorporated as a provision herein. The decision of the Board will be final and no 
party will be entitled to any nght of appeal from the Board"s decision. 

10. Insurance. Dakota Southern will maintain a Commercial General form of insurance covering liability in 
connection with any of its activities or operations on or near the Rail Facilities, including but not limited 1o 
Public Liability. Personal Injury, and Property Damage, Federal Employers' Liability Act Liability (or. if 
Workers' Compensation applies, Workers' Compensation coverage as required, or as optional. under 
applicable State law. which insurance must contain a specific waiver of the Insurance company·s 
subrogallon rights against the State, Bill of Lading, and Foreign Rolling Stock Liability, and Contractual 
Liability. with suet, limits (consistent with the terms set forth below), de•ductibles and exclusions as the 
State may agree are satisfactory. provided however. tllat: {I) such limits Will not be less than $5 million per 
occurrence; and S 1 O million in the aggregate: and (ii) policy terms will not exclude or limit coverage where 
activities or operations are on or near railroad tracks. The. State wm be named as an additional insured on 
such liability insurance policy. Any coverage afforded to the State as an additional insured. will apply as 
primary insurance of the State. and will not be deemed to be excess to any insurance issued in the name 
of the State. Such liability insurance must be purchased from an insurance company licensed to do 
business in South Dakota. a11d possessing a current Besfs insurance Guide Rating ofA and Class X, or 
better. 

Dakota Sol1thern will furrnsl1 to the State. an P..ccord Certificate of Insurance satisfactory to the State. 
certifying the issuance to Dakota Southern of the policies of insurance providing the types of insurance 
and limits of liability prescnbed above. and stating that the State, will be given not less than thirty (30) 
days' written notice by U.S Certified mail (postage prepaid), prior to any material change. substitutlon or 
cancellation pnor to normal expiration dates. The words "endeavor to" and "but failure to mail such notice 
will impose no obligation or Jiabiflty of any kind upon the. company, its agents or representatives" must be 
removed. Cancellation or expiration of any such insurance policies will not preclude the State from 
recovery there uncler for any liability arising under this Lease Agreement 

Dakota Southern will provide the State with evidence of the liability insurance coverage required by this 
Lease .A,greement before Dakota Southern operates along the Raii Facilities and Dakota Southern will 
supply State with copies of i!s insura11ce policies and any amendments. as soon as they are available. 
and with evrdence of continued insurance coverage on Janliary 1 of each year Dakota Southern's failure 
to provide such evidence. witl11n 7 days of any request ther.efore, will entitle the State, to immediately 
terminate this Lease Agreement without notice and without opportunity to cure such default. Dakota 
Southern acknowledges that the p:.irchase of insurance as requ:red by this Paragraph will not in any way 
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li1111t the !iabilrty of Dakota Southern or any lessee or other operator to i11e State as set forth in this Lease 
Agreement 

11. Personal Liability of Public Officials In carrying out any of the provisions of this Lease Agreement. or in 
exercising any power or authority granted to Dakota Southern by or within \he scope of this Lease 
Agreement there will be no liability upon any member of the Slate, or its authorized representatives. 
either personally or as officials of the State. 1t being understood that in a!i such matters they act solely as 
agents and representatives of a polit1cai subdivision of the State of South Dakota. 

12. Assignment Dakota Southern will not assign its rights or delegate its duties under this Lease Agreement 
or any part of th,s Lease Agreement without the State·s prior written consent. An approved assignment. 
including assignments occurring by operator contracts. will not relieve Dakota Southern of Dakota 
Southern's primary responsibility to the State. 

13. Amendment No term or provision of this Lease Agreement may be changed. waived, discharged. or 
terminated, except by an instrument in writing signed by the party against which the enforcement of the 
change, waiver. discharge or term:nation is sought; provided however. that when an emergency situation 
anses. changes in this contract may be made orally by authom:ed representatives of both parties by 
mutual agreement subject to immediate confirmation by telegram or other delivered writing, 

14. State and Napa to Platte Inspection. The State or its duly authonzed representative, upon reasonable 
notice to Dakota Southern. reserve ihe right ai all times to perform any and all necessary inspections over 
and across the said rail trackage in order to inspect the said Rail Facilities for the purpose of verifying 
compliance with the terms and conditions of this lease Agreement 

Further. it is agreed by the State, or its duly authorized representatives. and Dakota Southern, and its 
duly authorized representatives. reserve the rlght at all times to perform any and all necessary 
inspections over a1,d across the said rail trackage in order to inspect the said Rail Facilities tor the 
purpose of venfyir,g compliance wi.th the terms and conditions of this Lease Agreement The Rail Facility 
trackage will be inspected annuaHy at the so!e expense of Dakota Southern and Dakota Southern agrees 
to abide by said inspections and to exert reasonable efforts to address any and all concerns raised in 
these various rail inspections. Dakota Southern agrees that whatever deficiencies are noted during each 
rail inspection will be corrected within a reasonable amount of time, not lo exceed thirty days, depending 
upon the seriousness of the deficiency. 

15. Resoonsibility for Rehabilitation. The State will have rio responsibility for rehabflitating the Rail Facilities. 

16. Additions to Rail Facilities, The State grants to Dakota Southern the right to make such Additions to the 
Rail Facilities as Dakota Southern may require to permit rail freight service. at Dakota Southem's sole 
expense The term ''Addition(s)" as used in this Lease A9reement will mean capital improvements which 
are in addition to the Rail Facilities. Dakota Southern will own and have the right lo remove any of said 
Addition made. Those Additions which cannot be removed without causing the Rail Facilities to be less 
serviceable than before said Addition was rnade. will become !he property ,of the State and a part of the 
Rail Facilities. However. under no circumstances will any additions or improvements placed into the 
actual track structure during the term of this Lease Agreement be removed at the termination of this lease 
and any of said additions or improvements placed into the track structure will remain under all 
circumstances the property of the State of Sout/1 Dakota. 

17. Maintenance. The Slate will have no obligation to perform any maintenance of the Rail Facilities. Dakota 
Southern will be responsible for the normal and regular work required to keep the Rail Facilities in the 
condition necessary to enable safe operations and will include. but not be limited to, tie, rail, culvert and 
bridge repairs, tamping and lining surfacing. tightening bolts, driving spikes. brush cutting and wee,d 
control. and 0\11er necessary repairs and work 

18. Payment Da~.ota Southern will make payments to the State based on any car storage that originates or 
terminates at any point along the Napa Junction to Ravinia rail !me. as described in Appendix 1 attach to 
this Lease Agreement. as follows: 

Fifty percent (50%) of any car storage fees billed 

Dakota Sou them may collect and keep all sv1itch1ng fees charged for l'le Rail Fac1l1ties . 

.l 
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Revenues from storage will be due a! the time of exp,rat,on of this Lease Agreement, unless this 
.Agreement 1s terminated earlier. in which case payment will be due on the date this Agreement 
lerrnmates 

19 Term. This Lease Agreement will continue in full force and effect beginr11ng September 21. 2015. and 
ending November 19. 2015. inclusive. unless terminated earlier pursuant ta tl1e terms of this Lease 
Agreement. Upon termination of U1is lease Agreement. the Rail Facilities will iJe returned to the State in 
t11e same general condition. less normal wear and tear, as existed on the effective date of this Lease 
Agreement. 

20 Termination by the State al the State's Sole Discretion. The State may terminate this Lease Agreement 
for any reason or no reason by giving thirty (30) days· written notice of termination by certified mail to 
Dakota Southern. 

21. Termination by the Dakota Southern For Fault If the State substantially fails to perform its obligations 
under this Lease Agreement. and continues in such default for a period of ten (10) days. Dakota Southern 
will have the nght a1 its option. after first giving forty-five (45) days written no1ice thereof by certified mail 
to the State. and notwithstanding any waiver by Dakota Southern g1v111g notice of any prior breach 
thereof. to terminate this lease Agreement 

22. Notice. Except as expressly provided otherwise. all notices or other communications hereunder will be in 
writing and wiil be deemed duly given, 1f delivered in person or by certified or registered mail, return 
receipt requested, first class postage prepaid, to the person specified herein as entitled to receive such 
notice, or to their duly authorized representative unless notice of a change of address is given pursuant to 
the terms of this provision. 

For the State: 

For Dakota Soutl1ern: 

Program Manager 
Office of Air, Rail, and Transit 
SD Department of Transportation 
700 Broadway Avenue East 
Pierre, SO 57501-2586 

President 
Dakota Southern Railway Company 
PO Box 612 
Richmond. Missouri 64085 

23. Severabil1tv. In the event any section. paragraph sentence. clause or phrase contained herein will be 
determined. declared or adjudged invalid. illegal, unconstitutional, or otherwise unenforceable. such 
determination. declaration. or adjudication will in no manner affect the other sections. paragraphs. 
sentences. clauses. or phrases of this Lease Agreement which will remain in full force and effect as if the 
section, paragraph, sentence, clause. or phrase declared. determined or adjudged, invalid, illegal. 
unconstitutional, or othervvise unenforceable was not originally a part thereof 

24, Entire Agreement. This Lease Agreement and the Appendix attached hereto represent the entire 
agreement between the parties. and all previous communications, understandings, or agreement 
between the parties are hereby abrogated and withdrawn except as provicled herein. 

25. Force Mateure This Lease .Agreemem and any sublease is subJect to force majeure. and is contingent on 
accidents, acts of God. weather conditions. tortuous acts of third parties, restrictions imposed by any 
government or governmental agency. or other events beyond !he control of parties. If the performance 
under this Lease Agreement or operability of the Rail Facilities 1s prevent by any cause described above, 
tile State is under no obligation to restore tt,e operability of t11e Ra11 Factilttes to enable resumption of 
performance uncJer this Lease Agreement or any subsequent sublease agreement. if restoration is not 
made. tt,en th:s Lease Agreement will be void without penalty to either party. 
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IN WITNESS WHEREOF. the parties hereto have caused thrs Lease Agreement to be executed and attested to 
by their duly author;zed officers on the date and year first above wntten 

Dakota $0Uthern Railway Company 
/. / I 

By'.'/ I , .. •. ///.:/ .c / 
/' > ,;._ ';,- , (, /., /_.,., 

.J r 
Its ~~"""/'_'-~----,'-; _________ _ 

(Corporate Seal) 

State of Sa,uth Dakota 
Departrne~t:pt l;,a~p6rtat1on 

///; /~~/,,-_ _--~_(.,....,. ' / .f' 
By , ·,.,/ ./.,.<;;~i..<-,./ 

/?1 
Its: Secretary i<J/ 

•' l>/ 
Date /j//i .</.{ 

/ 

ACKNOWLEDGMENTS FOLLOW 

. ----~---------~ 
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J h (, } __ '.> CU- ·c ~­
ST A TE OF SOUT-ti--OA"KOTA 

CORPORATE ACKNOWLEDGMENT 

COUNTY OF f)Lttt((_ 
) 
): SS 
) 

On this the:.1.1-:"'day of ~::1.., r;~·c· r:P ., . 20 r.;. before me, '.) · ,;J-< Q' ~CX'-.f\f> \ \ , a Notary 

Public within and for said County and State. personally appeared '.::\ " ::, r q S'" c, ::, s , who acknowledged 
\. '~' 3 

himself/herself to be the , of Dakota Sou'thern Railway Company, a corporation. 

and that he/she as such officer. being authorized so to do. executed the foregoing instrument for the purposes therein 

contained, by signing the name of the corporation by himself/herself as such officer 

In witness whereof I hereunto set my hand and official- seal. 

VICKI O'CONN!:LL 
Notary Public • Notary Seal 

State of Missouri 
Commissioned for Jackson County 

My Commission E:({Jiras November 24, 201 B 
Cnmm:S~?." Nurr'.!:'!!:,.14631669 

(NOTARY SEAL) 

~ I - ,r - ·r· ,. -~ \. . , • I'--' ' . . 
'-1,_;>JJv, v' ' ·~ xJ< = 

NOTARY PUBLIC 

STATE ACKNOWLEDGMENT 

STATE OP SOUTH DAKOTA ) 
):SS 

COUNTY OF HUGHES ) 

. ,II-- 0 ·- ( ' \ On this the~ day of C:,d., v ,20.Ji.. before rne.\ A \q. \,._ 1Jh0 1,..1---, \1!0 • a Notary 

Public within and for said County clnd State, personally appeared Darin P. Bergquist, Secretary, South Dakota. 

Department of Transportation, known to me or satisfactorily proven to be the person described in the foregoing 

instrument. and acknowledged that he executed the same in the capacity therein stated and for the purposes therein 

contained. 

In witness whereof I hereunto set my hand and official seal. 

NOTARY PUBLIC 

MyCommission Expires: 

6 

Wanda Amundson 
r.~, eo111111issiu11 l!xpires 
June 7, 2016 
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APPENDIX 1 

West of Napa Junction to Ravinia 

Commencing 2 miles west of intersection of the North Sioux City to Mitchell line located in the W1 f2 of the SW1 /4 
of Section 22, Township 94 North, Range 5.6 West of the 5"' P.M .. also known as Milepost 2.0, and additionally 
known as Railroad Engineer's Survey Station Number 26+50, and extending in a Westerly direction a distance of 
approximately 52.5 miles in and through the Counties of Yankton. Bon Homme. and Charles Mix and terminating 
at the westerly line of the NW1/4 of the NE1/4 of Section 17. Township 96 North, Range 64 West of the 5th P.M., 
Charles Mix County, also known as Milepost 54.5. and additionally known as Railroad Engineer's Survey Station 
1707+17. 

7 



AGREEMENT BETWEEN 
THE STATE OF SOUTH DAKOTA 

AND 
DAKOTA SOUTHERN RAILWAY COMPANY 

Attachment 3 

91100/ 

THIS AGREEMENT (Lease Agreement) is made and entere<J into by and between the Sou!h Dakota State 
Railroad Board. acting by and through the South Dakota Department of Transportation. Office of Air, Rail, and 
Transit. referred to 1n this Lease Agreement as the 'State.· and Dakota Southern Railway Company referred to 111 
this Lease Agreement as 'Dakota Southern · This Lease Agreement 1s effective on November 20. 2015. 

BACKGROUND 

The State ts owner of the Rail Fac1!111es more fully described in Appendix 1 attached to and made a part of this 
Lease Agreement 

2. Dakota Southern wants to lease from the State the Rail Fac1hties 

DAKOTA SOUTHERN AND THE STATE MUTUALLY AGREE AS FOLLOWS 

2 

3 

4 

5 

6 

Fac1lill'_Oescnpjlon_ The State will perm,t Dakota Southern to use the Rail Facilities described in Appendix 
1 attached to this Lease Agreement 

It ,s understood and agreed the Rail Facilit,es are leased in ''as ,s' condition The State will have no 
respons,b11ity to make any improvement modification. rehab11ttatlon. maintenance, or other change to the 
Rail Facilities for the purpose of this Lease Agreement 

Representations and Warranties Dakota Southern accepts the Rail Facilities. 4 AS IS, WHERE IS" and 
'WITH ALL FAUL TS 'By signing this Lease .t..greement Dakota Southern acknowledges that Dakota 
Southern has inspected the Rali Fac,Hlles. 1nc!udmg a!I improvements and structures thereon. Dakota 
Southern further acknowledge that no representations have been made by the State concerning the state 
or cond1t1on of the Rail Faciliues or age of the improvements thereon 

Operatmg Rights. The State permits Dakota So.uthem to use any and all of the State's rights and licenses 
in the Rall Fac11ities as may be necessary for the purpose of providing rail freight seMce. In .the event 
111d1v1dual or organizational motorcar clubs wili be allowed to 1;ti!ize the trackage under lease 111 this Lease 
Agreement or sublease, as the case may be then and 111 that event it will be the responsibflity of the 
Dakota Southern to obtain a cer1if\cate of insurance snowing the Slate of South Dakota, and Dakota 
Southern as add1t1onal insured, prior lo any motorcar event; and. further. the Oak.Ota Southern will obtain 
from the ind1v1dual recreational motorcar enthusiastic or orgarnzat1on. as the case may be, an 
indemnification and ho!d harmless agreement to be executed by the person or entity in charge of the 
motorcar event. with copies of said 1ndemn,ficahon and hold harmless agreement to be prov1de<J to the 
State of South Dakota prior to any motorcar travel on the trackage leased herein. The rights granted 
Dakota Southern m this Lease Agreement relate solely to the prov1s1on of rail service on the Rail Fac1fittes 
and Dakota Southern may not use the Rail Factl1hes for any other purpose without the prior wntten 
authorization of the State 

Provision of Operations. If Dakota Southern, ;n order to provide rail freight service. contracts with an 
operator to provide rail freight service over Rail Facilities no s,Jch contract wiit be entered into without lhe 
pnor consent of the State Any sublease between Dakota Southern and an operator to provide rail service 
over Rail Facilities wtl! expressly made subJed to all of the terms. conditions, and limitations contained in 
this Lease Agreement 

Administration of Rail Facilities_ Notv,1thstandrng any prov1s1on of this Lease Agreement. the State will 
reta,n sole respons,btlity tor t11e management of State·ovmeij Ra,i Fac1tit1es and equipment not required 
for rail freight service 

Common Carner Obligattons_ Dakota Soutt1err, will assume aO corniron earner obligations related to the 
operation of the Rail Fac11it1es for tne tern, of t111s Lea,rn Agreement upon the effective date of this Lease 
Agreement. 
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7 Liab1litv Dakota Southern will indemnify hola harmless. and protect the State. its subdivisions and 
representatives. their officers employees successors. amJ assigns from a!I suits. actions. or claims of 
any character brought because of any 1niuries or damage received or sustained by any person, persons. 
or property. 111clud1ng State-owned propert·1 on account of any negligent act. omission. neglect or 
misconduct of Dakota Southern. its representati-Jes officers. employees. or agents 

8. Laws to be Observed Dakota Southern will keep fully ,nformed of all federal and state laws. all local laws. 
ordinances and regulations miuncllons and al! final orders and decrees of bodies of tribunals having any 
1unsd1c!Jon or authority, which in any way affect the performance of this Lease Agreement, including 
without lirmtation any laws, ordina11ces, regulations orders, or decrees identified in this Lease 
,\greement Dakota Southern wili at all times observe and comply with all such laws. ordinances. 
regulations. and all final orders and decrees, and will protect. hold harmless and indemnify the State and 
its representatives against any claim or hab1!ity ans,ng from or based on the v1olal!on of any such law. 
ordinance. regulation miunction. or final order or decree. 

9 9omplaint Rei:;otution Procedl!!iL In the event the South Dakota State Railroad Board or South Dakota 
Department of Transportation. Office of Air Ra,I. and Transit receives a written complaint regarding the 
conduct of operations on the facilities described ,n this Lease Agreement. the Sollth Dakota State 
Railroad Board (Board) may conduct a hearing to consider the allegations contamed 111 the complaint. 
Reasonable prior notice of such heanng w;II be provided to all interested parties. including, but not limited 
to. the party filing the complaint, the program manager or the South Dakota Department of Transportation, 
Office of Air, Rail. and Transit. and Dakota Southern. Any hearing held pursuant to this provision will be 
informal in natlire and not subject to the requirements of SDCL 1-26. and acts amendatory thereto All 
interested parties will be allowed to present oral and written mforrna!lon to the Board, After considering all 
mformation presented, the Board will issue a written decision. which will be binding on al! parties to this 
lease Agreement as 1f incorporated as a provision herein The decision of the Board will be final and no 
party will be entitled to any right of appeal from the Board's decision 

10 Insurance. Dakota Southern w,11 rnamtam a Commercial General torm of insurance covering liability in 
connection with any of its activ1t;es or operat,ons on or near the Rail Facilities. 1nch.1ding but not limited to 
Pubtic Liability, Personal Injury. and Property Damage. Federal Employers' L1abilfty Act Liability (or. 1f 
Workers' Compensation applies Workers· Compensation coverage as required. or as optional. under 
applicable State law: which msurance mus: contain a specific w;,31ver of the msurance company's 
subrogation rights agamst the State. Bill of Lading. and Foreign Rolltng Stock liability. and Contractual 
Liability with such lnmts (consistent with the terms set forth below) deductibles and exclusions as the 
State may agree are sal!sfactory orovioed however. that {11 such hrn1!s will not be less than $5 million per 
occurrence. and $10 m11lion m the aggregate. and (11) pollcy terms wrll not exclude or limit coverage where 
activities or operations are on or near railroad tracks. The State will be named as an additional insured on 
such habtllty insurance pot1cy Any coverage afforded to the State as an addit,onar insured, will apply as 
primary insurance of the State. and will not be deemed lo be excess to any 1nsmance issued m !he name 
of the State Sucl1 liability insurance must be purchased from an insurance company licensed to do 
business m South Dakota. and possess.mg a current Best's Insurance Guide Rating of A and Class X. or 
better 

Dakota Southern will furnish to the State, an Accord Certificate of Insurance satisfactory to the Stale. 
cert1ty1ng the issuance to Dakota Southern of lhe policies of insurance providing the types of insurance 
and hm1ts of iiabifttv prescribed above, and stating that the State will be given not less than thirty (30) 
days' written notice by U.S. Certif,ed mail (postage prepaid}. pnor to any material change, substitution or 
cancellation pnor lo normal exp1ra11on dates The words "endeavor to' and "but failure to mail such notice 
will impose no obligation or liability of any kind upon the company. ,ts agent,; or representatives" must be 
removed Cancellation or expiration of any such insurance policies will not preclude the State from 
recovery there under for any 11ab11!ty arising under this Lease Agreement 

Dakota Southern will provide the Slate with evidence of the iiabll,ty insurance coverage required by this 
Lease Agreement before Dakota Southern operates along the Ra,! Faci!tties and Dakota Southern w!II 
supply State w1U1 copies cf its :nsurance po!,c1es and any amendments. as soon as they are available, 
and with evidence of cont;nued insurance coverage on January 1 of each year Dakota Southern's failure 
to provide such evidence. w1tt11n 7 days of any request therefore wrll entitle the State. to immediately 
terminate this Lease Agreement w1tt1out notice and w1ti1out opporturnty to cure such default Dakota 
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Southern acknowledges that the purchase of insurance as required by this Paragraph will not in any way 
lrmit the liability of Dakota Southern or any lessee or other operator to the State as set forth 1n this Lease 
Agreement. 

11 Personal Ltab11ity of Public Officials In carrying out any of the prov1s1ons of this Lease Agreement, or in 
exercising any power or authority granted to Dakota Southern by or within the scope of this Lease 
Agreement. there will be no liability upon any member of the State. or its authonzed representatives, 
either personally or as officials of the State. it being understood that 1n all such matters they act solely as 
agents and representatives of a political subd1v1sion of the State of South Dakota. 

12 Assignment. Dakota Southern wlll not assign its rights or delegate ,ts duties under this Lease Agreement 
or any part of this Lease Agreement. without the State's prior written consent An approved assignment. 
including assignments occurring by operator contracts. will not relieve Dakota Southern of Dakota 
Southern's primary responsibility to the State 

13. Amendment No term or provision of this Lease Agreement may be changed. waived. discharged, or 
terminated, except by an instrument in writing signed by lhe party against which the enforcement of !he 
change. waiver. discharge or termination is sought. provided however that when an emergency situation 
arises. changes in this contract may be made orally by authorized representatives of both parties by 
mutual agreement subJect to rmmediate confirmation by telegram or other delivered wnting 

14 State and Napa to Platte Inspection The State or its duly authonzed representative. upon reasonable 
notice to Dakota Southern. reserve the right at all times to perform any and all necessary inspections over 
and across the said rail trackage in order to inspect the said Rail Facillties for the purpose of verifying 
comphance with the terms and conditions of this Lease Agreement 

Further. it is agreed t>y the State or its duly authonzed representatives, and Dakota Southern. and its 
duly authOnzed representatives. reserve the right at an times to perform any and all necessary 
inspections over and across the said rail trackage in order to rnspect the said Rall Facilities for the 
purpose of verifying compliance with the terms and conditions of this Lease Agreement The Rail Facility 
trackage w,U be mspected annually at the sole expense of Oakota Southern and Dakota Southern agrees 
to abide by said inspections and to exert reasonable efforts to address any and all concerns raised in 
these various rall inspections Dakota Southern agrees that whatever deficiencies are noted during each 
rail inspection will be corrected within a reasonable amount of lime. not to exceed thirty days. depending 
upon the seriousness of the deficiency 

15 Responsibility for Rehabilttation. The State will nave no responsibility for rehabilitating the Rail Facilities 

16. Additions to Rail Fac,hties. The State grants to Dakota Southern the nght to make such Additions to the 
Rail Fac11it1es as Dakota Southern may require to permit rail freight service. at Dakota Southem's sole 
expense. The term "Addit1on(s)" as used in this Lease Agreement will mean capital improvements which 
are m addition to the Rail Fac11ittes Dakota Southern will own and have the right to remove any of said 
Addition made Those Additions which cannot be removed without causing the Rail Facilities to be less 
serviceable than before said Addition was made. will become the property of the State and a part of the 
Rail Facilities. However. under no circumstances will any additions or improvements placed into the 
actual track structure during the term of this Lease Agreement be removed at the termination of this lease 
and any of said additions or improvements placed into the track structure will remain under all 
circumstances the property of the State of South Dakota. 

17 Maintenance. The State will have no obligation to perform any mamtenance of the Rail Facilities. Dakota 
Southern will be responsible for the normal and regular work reqwred to keep the Rail Facilities in the 
condition necessary to enable safe operations and will include. but not be limited to, tie. rail, culvert and 
bridge repairs. tamping and lining. surfacing lightening bolts, dnvmg spikes. brush cutting and weed 
control. and other necessary repairs and worll 

18 Payment Dakota Southern will make payments to the State based on any car storage that originates or 
terminates at any point along the Napa Junction to Ravinia rail !me. as described in Appendix 1 attach to 
this Lease Agreement. as follows 

Fifty percent (50%) of any car swrage fees billed. 
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Dakota Southern may collect and keep all switching fees charged for the Rail Facilities 

Revenues from storage will be due at the time of expiration of this Lease Agreement, unless this 
Agreement 1s terminated earlier in which case payment will be due on the date this Agreement 
terminates 

19. Term This Lease Agreement will continue in full force and effect beginning November 20. 2015. and 
ending January 18. 2016. inclusive. unless terminated earlier pursuant to the terms of this Lease 
Agreement. Upon termination of this Lease Agreement. the Raif Facilities wilt be returned to the State in 
the same general condition, less normal wear and tear. as existed on the effective date of this Lease 
Agreement. 

20. Termination by the State at the State's Sole Discretion The State may terminate this Lease Agreement 
for any reason or no reason by giving thirty (30) days' written notice of termination by certified mail to 
Dakota Southern, 

21 Terminaoon by the Dakota Southern For Fault If the State substanttally fails to perfonn its obligations 
under this Lease Agreement, and continues in such deiault for a period of ten ( 10) days, Dakota Southern 
will have the nght at its option, after first 91v1ng forty-five (45) days written notice thereof by certified mail 
to the State. and notwithstanding any waiver by Dakota Southern gwmg notice of any prior breach 
thereof. to terminate this Lease Agreement 

22 Notice Except as expressly provided otherwise, all notices or other commumcahons hereunder will be in 
wnting and will be deemed duly given. 1f delivered in person or by certified or registered maiL return 
receipt requested. first class postage prepaid . .to the person specified herein as entitled to receive such 
notice. or to their duly authonzed representative unless nQtice of a change of address is given pursuant to 
the tenns of this provision. 

Forthe State. 

For Dakota Southern. 

Program Manager 
Offic.e ofAir, Rail. and Transit 
SD O~partment ofTransportation 
700 Broadway Avenue East 
Pierre. $[)57501-2586 

President 
Dakota Southern Railway Company 
PO Box612 
Richmond, Missouri 64085 

23. Severab1hty. In the event any sechon, paragraph, sentence clause or phrase contained herein will be 
determined. declared, or adjudged invahd. illegal. unconstitutional, or otherwise unenforceable. such 
determination. declaration. or adJudication w1!1 1n no manner affect the other sections, paragraphs. 
sentences, clauses, or phrases of lh1s Lease Agreement, whrch will remain in full force and effect as if the 
section. paragraph, sentence. clause. or phrase declared determined or adjudged. invalid, illegal. 
unconstitutional, or otherwise unenforceable was not originally a part thereof 

24. Entire Agreement. This Lease Agreement and the Appendix attached hereto represent the entire 
agreement between the parties. and all previous communications. understandings, or agreement 
between the parties are hereby abrogated and withdrawn except as provrded herein 

25. Force Ma1eure. This Lease Agreement and any sublease 1s subject to force maJeure. and is contingent on 
accidents acts of God, weather conclltions, tortuous acts of third parties. restrictions imposed by any 
government or governmental agency or other events beyond the control of parties. If the performance 
under this Lease Agreement or operability of the Rail Fac1hlies ts prevent by any cause descnbed above. 
the State 1s under no obligation to restore the operability of the Rail Facilities to enable resumption of 
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performance under this Lease Agreement or any subsequent sublease agreement. If restoration is not 
made then this Lease Agreement will be vord without penalty to either pariy 

IN WITNESS WHEREOF. the parties hereto have caused this Lease Agreement to be executed and attested to 
by their duly authorized officers on the date and year first above written 

Dakota Southern Railway Company 
- \' '· 

I \'' \ . 'i\ 
By ~·\~-·-·-'~v-. .__~._ ____ ..._ ....... __,_,~----

/ 
c 

' ' ' 

Its. -~\-· ~·~"~;_,_--~'··---------

(Corporate Seal} 

ACKNOWLEDGMENTS FOLLOW 
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ST A TE OF SOUrH-BAKOT A 

COUNTY OF. 

CQF~POl~.A TU\CKNOWLEOGMENT 

) 
). SS 
) 

On this the·:__ day of-----------------------·-·· 2C betore me 

Attachment 3 

a Notary 

Public w,th;n and for said County and State personally appeared -- .who acknowledged 

htmselflherw.Jf to be the I , , '- · h -~.t ______ of Dakota Sout!,erri Railway Company a corporation 

and that he/she as such officer. being authonzed so to do, executed the foregoing ,nstrument for the purposes therein 

contained. by signing the name of the corporation l)y h,inself/l1erseif as sucl1 officer 

In v11tness whereof I hereunto sei my hand and official seal 

ROBIN D '-/VR!GHT 
Notary Puhlic-Not,;ry Sea' 

Staie of M,ssoun. Platte CG~nty 
Commission It 13468734 

My Comrmssion E xp,res Apr 8. 2017 

(NOTARY SEAL) 

NOTARY PUBLIC 

My Cornm•ss,on Expires 

STATE ACKNOWLEDGMENI 

STATE OF SOUTH DAKOTA ) 
) SS 

COUNTY OF HUGHES J 

Public within and for said County and State. personally appeared Dann P Bergquist Secretary. Soult\ Dakota 

Department of Transportation. known to me 01 sat,sfactonly proven to be the person descnbed in the foregoing 

instrument and acknowledged that he executecl the same ,n the capac,ty therein stated and for the purposes therein 

contained 

In witness whereof I hereunto set my hand and offictai seal 

NOT ARY PUBLIC 
W::mda Amundson 

My Comm1ss1on E<p1res --Mv----C-ommission Expires 
Ju11e 7 1 2016 
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APPENDIX 1 

West of Napa Junction to Ravinia 

Commencing 2 miles west of intersection of the North Sioux City to Mitchell ltne located in the W1f2 of the SW1/4 
of Section 22. Township 94 North. Range 56 West of the s"' P M also known as Milepost 2 0, and additionally 
known as Railroad Engmeer's Survey Station Number 26+50. and extending in a Westerly direction a distance of 
approximately 52 5 miles 1n and through the Counties of Yankton. Bon Homme. and Charles Mix and terminating 
at the westerly lme of the NW1/4 of the NE1/4 of Section 17 Township 96 Nortn. Range 64 West of the 511> PM .. 
Charles Mix County. also known as Milepost 54.5. and additionally ~.nown as Railroad Engineer's Survey Station 
1707+ 17 
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AGREEMENT BETWEEN Ii .. 
THE STATE OF SOUTH DAKOTA j; 

AND ,, 
DAKOTA SOUTHERN RAILWAY COMPANYj 

f t\l'.~ .,:i1 
L:_~ ~~ j ~:,·~ti 

THIS AGREEMENT (Lease Agreement) is made and entered into by and between the South Dal«>la ·Slafe~ 
Railroad Board, acting by and through the South Dakota Department of Transportation, Office of Air, Rail, and 
Transit, referred to in this Lease Agreement as the "State," and Dakota Southern Railway Company, referred to in 
this Lease Agreement as "Dakota Southern." This Lease Agreement is effective on January 19, 2016. 

BACKGROUND: 

1. The State is owner of the Rail Facilities more fully described in Appendix 1 attached to and made a part of this 
Lease Agreement. 

2. Dakota Southern wants to lease from the State the Rail Facilities. 

DAKOTA SOUTHERN AND THE STATE MUTUALLY AGREE AS FOLLOWS: 

1. Facility Description. The State will permit Dakota Southern to use the Rail Facilities described in Appendix 
1 attached to this Lease Agreement. 

It is understood and agreed the Rail Facilities are leased in "as is" condition. The State will have no 
responsibility to make any improvement, modification, rehabilitation, maintenance, or other change to the 
Rail Facilities for the purpose of this Lease Agreement. 

2. Representations and Warranties. Dakota Southern accepts the Rail Facilities, "AS IS, WHERE IS" and 
"WITH ALL FAUL TS." By signing this Lease Agreement, Dakota Southern acknowledges that Dakota 
Southern has inspected the Rail Facilities, including all improvements and structures thereon. Dakota 
Southern further acknowledge that no representations have been made by the State concerning the state 
or condition of the Rail Facilities or age of the improvements thereon. 

3: Operating Rights. The State permits Dakota Southern to use any and all of the State's rights and licenses 
in the Rail Facilities as may be necessary for the purpose of providing rail freight service. In the event 
individual or organizational motorcar clubs will be allowed to utilize the trackage under lease in this Lease 
Agreement or sublease, as the case may be, then, and in that event, it will be the responsibility of the 
Dakota Southern to obtain a certificate of insurance showing the State of South Dakota, and Dakota 
Southern, as additional insured, prior to any motorcar event; and, further, the Dakota Southern will obtain 
from the individual recreational motorcar enthusiastic or organization, as the case may be, an 
indemnification and hold harmless agreement to be executed by the person or entity in charge of the 
motorcar event, with copies of said indemnification and hold harmless agreement to be provided to the 
State of South Dakota prior to any motorcar travel on the trackage leased herein. The rights granted 
Dakota Southern in this lease Agreement relate solely to the provision of rail service on the Rail Facilities 
and Dakota Southern may not use the Rail Facilities for any other purpose without the prior written 
authorization of the State. 

4. Provision of Operations. If Dakota Southern, in order to provide rail freight service, contracts with an 
operator to provide rail freight service over Rail Facilities, no such contract will be entered into without the 
prior consent of the State. Any sublease between Dakota Southern and an operator lo provide rail service 
over Rail Facilities will expressly made subject to all of the terms, conditions, and limitations contained in 
this Lease Agreement. 

5. Administration of Rail Facilities. Notwithstanding any provision of this Lease Agreement, the State will 
retain sole responsibility for the management of State-owned Rail Facilities and equipment not required 
for rail freight service. 

6. Common Carrier Obligations. Dakota Southern will assume all common carrier obligations related to the 
operation of the Rail Facilities for the term of this Lease Agreement upon the effective date of this Lease 
Agreement. 
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7. Liability. Dakota Southern will indemnify, hold harmless, and protect the State, its subdivisions and 
representatives, their officers. employees, successors. and assigns, from all suits. actions, or claims of 
any character brought because of any injuries or damage received or sustained by any person, persons. 
or property, including State-owned property, on account of any negligent act, omission, neglect or 
misconduct of Dakota Southern, its representatives, officers, employees, or agents. 

8. Laws to be Observed. Dakota Southern will keep fully informed of all federal and state laws, all local laws, 
ordinances, and regulations, injunctions and all final orders and decrees of bodies of tribunals having any 
jurisdiction or authority, which in any way affect the performance of this Lease Agreement, including 
without limitation any laws, ordinances, regulations, orders, or decrees. identified in this Lease 
Agreement. Dakota Southern will at all times observe and comply with all such laws, ordinances, 
regulations, and all final orders and decrees, and will protect, hold harmless and indemnify the State and 
its representatives against any claim or liability arising from or based on the violation of any such law, 
ordinance. regulation, injunction. or final order or decree. 

9. Complaint Resolution Procedure. In the event the South Dakota State Railroad Board or South Dakota 
Department of Transportation, Office of Air, Rail, and Transit receives a written complaint regarding the 
conduct of operations on the facilities described in this Lease Agreement, the South Dakota State 
Railroad Board (Board) may conduct a hearing to consider the allegations contained in the complaint. 
Reasonable prior notice of such hearing will be provided to all interested parties, including, but not limited 
to, the party filing the complaint, the program manager of the South Dakota Department of Transportation, 
Office of Air, Rail, and Transit, and Dakota Southern. Any hearing held pursuant to this provision will be 
informal in nature and not subject to the requirements of SDCL 1-26, and acts amendatory thereto. All 
interested parties will be allowed to present oral and written information to the Board. After considering all 
information presented, the Board will issue a written decision, which will be binding on all parties to this 
Lease Agreement as if incorporated as a provision herein. The decision of the Board will be final and no 
party will be entitled to any right of appeal from the Board's decision. 

10. Insurance. Dakota Southern will maintain a Commercial General form of insurance covering liability in 
connection with any of its activities or operations on or near the Rail Facilities, including but not limited to 
Public Liability, Personal Injury, and Property Damage, Federal Employers' Liability Act Liability {or, if 
Workers' Compensation applies, Workers' Compensation coverage as required, or as optional, under 
applicable State law; which insurance must contain a specific waiver of the insurance company's 
subrogation rights against the State, Bill of Lading, and Foreign Rolling Stock Liability, and Contractual 
Liability, with such limits (consistent with the terms set forth below), deductibles and exclusions as the 
State may agree are satisfactory, provided however, that: (i) such limits will not be less than $5 million per 
occurrence; and $10 million in the aggregate; and (ii) policy terms will not exclude or limit coverage where 
activities or operations are on or near railroad tracks. The State will be named as an additional insured on 
such liability insurance policy. Any coverage afforded to the State as an additional insured, will apply as 
primary insurance of the State. and will not be deemed to be excess to any insurance issued in the name 
of the State. Such liability insurance must be purchased from an insurance company licensed to do 
business in South Dakota, and possessing a current Best's Insurance Guide Rating of A and Class X, or 
better. 

Dakota Southern will furnish to the State, an Accord Certificate of Insurance satisfactory to the State, 
certifying the issuance to Dakota Southern of the policies of insurance providing the types of insurance 
and limits of liability prescribed above, and stating that the State, will be given not less than thirty (30) 
days' written notice by U.S. Certified mail (postage prepaid), prior to any material change, substitution or 
cancellation prior to normal expiration dates. The words "endeavor to" and "but failure to mail such notice 
will impose no obligation or liability of any kind upon the company, its agents or representatives" must be 
removed. Cancellation or expiration of any such insurance policies will not preclude the State from 
recovery there under for any liability arising under this Lease Agreement. 

Dakota Southern will provide the State with evidence of the liability insurance coverage required by this 
Lease Agreement before Dakota Southern operates along the Rail Facilities and Dakota Southern will 
supply State with copies of its insurance policies and any amendments, as soon as they are available, 
and with evidence of continued insurance coverage on January 1 of each year. Dakota Southern's failure 
to provide such evidence, within 7 days of any request therefore, will entitle the State, to immediately 
terminate this Lease Agreement without notice and without opportunity to cure such default. Dakota 
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Southern acknowledges that the purchase of insurance as required by this Paragraph will not in any way 
limit the liability of Dakota Southern or any lessee or other operator to the State as set forth in this Lease 
Agreement. 

11. Personal Liability of Public Officials. In carrying out any of the provisions of this Lease Agreement, or in 
exercising any power or authority granted to Dakota Southern by or within the scope of this Lease 
Agreement, there will be no liability upon any member of the State, or its authorized representatives, 
either personally or as officials of the State, it being understood that in all such matters they act solely as 
agents and representatives of a political subdivision of the State of South Dakota. 

12. Assignment. Dakota Southern will not assign its rights or delegate its duties under this Lease Agreement 
or any part of this Lease Agreement. without the State's prior written consent. An approved assignment, 
including assignments occurring by operator contracts, will not relieve Dakota Southern of Dakota 
Southern's primary responsibility to the State. 

13. Amendment. No term or provision of this Lease Agreement may be changed, waived, discharged, or 
terminated. except by an instrument in writing signed by the party against which the enforcement of the 
change, waiver, discharge or termination is sought; provided however, that when an emergency situation 
arises, changes in this contract may be made orally by authorized representatives of both parties by 
mutual agreement subject to immediate confirmation by telegram or other delivered writing. 

14. State and Napa to Platte Inspection. The State or its duly authorized representative, upon reasonable 
notice to Dakota Southern. reserve the right at all times to perform any and all necessary inspections over 
and across the said rail trackage in order to inspect the said Rail Facilities for the purpose of verifying 
compliance with the terms and conditions of this Lease Agreement. 

Further, it is agreed by the State, or its duly authorized representatives, and Dakota Southern, and its 
duly authorized representatives. reserve the right at all times to perform any and all necessary 
inspections over and across the said rail trackage in order to inspect the said Rail Facilities for the 
purpose of verifying compliance with the terms and conditions of this Lease Agreement. The Rail Facility 
trackage will be inspected annually at the sole expense of Dakota Southern and Dakota Southern agrees 
to abide by said inspections and to exert reasonable efforts to address any and all concerns raised in 
these various rail inspections. Dakota Southern agrees that whatever deficiencies are noted during each 
rail inspection will be corrected within a reasonable amount of time, not to exceed thirty days, depending 
upon the seriousness of the deficiency. 

15. Responsibility for Rehabilitation. The State will have no responsibility for rehabilitating the Rail Facilities. 

16. Additions to Rail Facilities. The State grants to Dakota Southern the right to make such Additions to the 
Rail Facilities as Dakota Southern may require to permit rail freight service, at Dakota Southern's sole 
expense. The term "Addition(s)" as used in this Lease Agreement will mean capital improvements which 
are in addition to the Rail Facilities. Dakota Southern will own and have the right to remove any of said 
Addition made. Those Additions which cannot be removed without causing the Rail Facilities to be less 
serviceable than before said Addition was made, will become the property of the State and a part of the 
Rail Facilities. However. under no circumstances will any additions or improvements placed into the 
actual track structure during the term of this Lease Agreement be removed at the termination of this lease 
and any of said additions or improvements placed into the track structure will remain under all 
circumstances the property of the State of South Dakota. 

17. Maintenance. The State will have no obligation to perform any maintenance of the Rail Facilities. Dakota 
Southern will be responsible for the normal and regular work required to keep the Rail Facilities in the 
condition necessary to enable safe operations and will include, but not be limited to, tie, rail, culvert and 
bridge repairs, tamping and lining, surfacing, tightening bolts, driving spikes, brush cutting and weed 
control. and other necessary repairs and work. 

18. Payment. Dakota Southern will make payments to the State based on any car storage that originates or 
terminates at any point along the Napa Junction to Ravinia rail line, as described in Appendix 1 attach to 
this Lease Agreement, as follows: 

Fifty percent (50%) of any car storage fees billed. 
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Dakota Southern may collect and keep all switching fees charged for the Rail Facilities. 

Revenues from storage will be due at the time of expiration of this Lease Agreement. unless this 
Agreement is terminated earlier, in which case payment will be due on the date this Agreement 
terminates. 

19. Term. This Lease Agreement will continue in full force and effect beginning January 19, 2016, and ending 
July 18, 2016, inclusive, unless terminated earlier pursuant to the terms of this Lease Agreement. Upon 
termination of this Lease Agreement, the Rail Facilities will be returned to the State in the same general 
condition, less normal wear and tear, as existed on the effective date of this Lease Agreement. 

20. Termination by the State at the State's Sole Discretion. The State may terminate this Lease Agreement 
for any reason or no reason by giving thirty (30) days' written notice of termination by certified mail to 
Dakota Southern, 

21. Termination by the Dakota Southern For Fault. If the State substantially fails to perform its obligations 
under this Lease Agreement, and continues in such default for a period of ten ( 10) days, Dakota Southern 
will have the right at its option, after first giving forty-five (45) days written notice thereof by certified mail 
to the State, and notwithstanding any waiver by Dakota Southern giving notice of any prior breach 
thereof, to terminate this Lease Agreement. 

22. Notice. Except as expressly provided otherwise, all notices or other communications hereunder will be in 
writing and will be deemed duly given, if delivered in person or by certified or registered mail, return 
receipt requested, first class postage prepaid, to the person specified herein as entitled to receive such 
notice, or to their duly authorized representative unless notice of a change of address is given pursuant to 
the terms of this provision. 

For the State: 

For Dakota Southern: 

Program Manager 
Office of Air, Rail, and Transit 
SD Department of Transportation 
700 Broadway Avenue East 
Pierre, SD 57501-2586 

President 
Dakota Southern Railway Company 
PO Box 612 
Richmond, Missouri 64085 

23. Severability. In the event any section, paragraph, sentence, clause or phrase contained herein will be 
determined, declared, or adjudged invalid, illegal, unconstitutional, or otherwise unenforceable, such 
determination, declaration, or adjudication will in no manner affect the other sections, paragraphs, 
sentences, clauses, or phrases of this Lease Agreement, which will remain in full force and effect as if the 
section, paragraph, sentence, clause, or phrase declared, determined or adjudged, invalid, illegal, 
unconstitutional, or otherwise unenforceable was not originally a part thereof. 

24. Entire Agreement. This lease Agreement and the Appendix attached hereto represent the entire 
agreement between the parties, and all previous communications, understandings, or agreement 
between the parties are hereby abrogated and withdrawn except as provided herein. 

25. Force Majeure. This Lease Agreement and any sublease is subject to force majeure, and is contingent on 
accidents, acts of God, weather conditions, tortuous acts of third parties, restrictions imposed by any 
government or governmental agency, or other events beyond the control of parties. If the performance 
under this lease Agreement or operability of the Rail Facilities is prevent by any cause described above, 
the State is under no obligation to restore the operability of the Rail Facilities to enable resumption of 
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performance under this Lease Agreement or any subsequent sublease agreement. If restoration is not 
made, then this Lease Agreement will be void without penalty to either party. 

IN WITNESS WHEREOF, the parties hereto have caused this Lease Agreement to be executed and attested to 
by their duly authorized officers on the date and year first above written. 

Dakota Southern Railway Company 

By: u"~'~ ( ~ 

Its: _ __,t>'--'-':x..._9 ,....X)j,_J""""'""':i_"""~------- Its: Secretary 

Date: l Jr:i.s: ::::Z, 0 I L 
I 

(Corporate Seal) 

Date: _$~L'1!_/i_7.£ ______ _ 

ACKNOWLEDGMENTS FOLLOW 
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CORPORATE ACKNOWLEDGMENT 
~ANSf\( 

STATEOFSC IIIHICl!ilA. ) 
. ): SS 

COUNTYOF JoH,,JCooJ ) 

On this the Z.~1"'day of Fe.bru 11.fi/ , 20~. before me, ~ Gur<ra Notary 

Public within and for said County and State, personally appeared VYknud Wd j;4m S> • who acknowledged 

himself/herself to be the PresiA,r\ , of Dakota Southern Railway Company, a corporation, 

and that he/she as such officer, being authorized so to do, executed the foregoing instrument for the purposes therein 

contained, by signing the name of the corporation by himself/herself as such officer. 

In witness whereof I hereunto set my hand and official seal. 

(NOTARY SEAL) 

ERICA CARPER 
NOTA.R-( PUBLIC 

STATE ~ KANSAS 
[: ,P, r:. I(/ '-( . 

NOTARY PUBLIC 

My Commission Expires: _6 ........ ft'->.;.,l h'""/_"J......_ ___ _ 

STATE ACKNOWLEDGMENT 

STATE OF SOUTH DAKOTA ) 
): SS 

COUNTY OF HUGHES ) 0 
On this th~ay of_ VV\Ctfi<_ h , 201!.t. before me,\J)Q,,1 A"- .. b)\A.,,r X ~ , a Notary 

Public within and for said Coui and State, personally appeared Darin P. Bergquist, Secretary~ South Dakota 

Department of Transportation, known to me or satisfactorily proven to be the person described in the foregoing 

instrument, and acknowledged that he executed the same in the capacity therein stated and for the purposes therein 

contained. 

In witness whereof I hereunto set my hand and official seal. 

\\\\\II I! t 1111 /If l//1, 
~,v. "" AMU. l'q~ §'_-..Qr; ....... t'Y.A~ 

~ ~.··· ···:-'&~ 

~~f;rWJ~t/·.~ 
§ : SEAL : § 
% \ l ~ 
~ -.. Pusuc .. ~ 
~ .n•. ..• ~ 
~UoO•, ,• h..;;::;; 
~ 'l~· ...... ··o-<.:.~# 
~;-' FH DA~ ,,~'­

'IJ11r1111n n11\\\\'i. 

lJJa.w~ 
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NOTARY PUBLIC Wanda Amundson 
My Commission Expires 

My Commission Expires: --.J:ht1:tti,He!t-'7r.,:-iii!IQ:!"iH&i----
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APPENDIX 1 

Napa Junction to Ravinia 

Commencing at the intersection of the North Sioux City to Mitchell line located in the W1/2 of the SW1/4 of 
Section 22. Township 94 North, Range 56 West of the 5th P.M., also known as Milepost 0.0, and additionally 
known as Railroad Engineer's Survey Station Number 00+00, and extending in a westerly direction a distance of 
approximately 54.5 miles in and through the counties of Yankton, Bon Homme, and Charles Mix and terminating 
at the, westerly line of the NW1/4 of the NE1/4 of Section 17, Township 96 North, Range 64 West of the 5th P.M .. 
Charles Mix County, also known as Milepost 54.5, and additionally known as Railroad Engineer's Survey Station 
1707+17. 
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BACKGROUND: 

AMENDMENT NUMBER 1 
AGREEMENT NUMBER 911022 

LEASE AGREEMENT 

Attachment 3 

1. On March 24, 2016, the South Dakota State Railroad Board, acting by and through the South Dakota 
Department of Transportation, referred to in this Amendment as the "State," and Dakota Southern Railway 
Company, referred to in this Amendment as "Dakota Southern"; entered into a lease agreement, which 
agreement, referred to in this Amendment as the "AGREEMENT," was signed by a representative of each of 
the parties and assigned agreement number 911022 by the State. 

2. The State and Dakota Southern wish to amend the AGREEMENT to extend the term of the AGREEMENT. 

THE PARTIES MUTUALLY AGREE AS FOLLOWS: 

1. Paragraph 19 of the AGREEMENT is revised to read as follows: 

19. Term. This Lease Agreement will continue in full force and effect beginning January 19, 2016, and 
ending January 18, 2017, inclusive, unless terminated earlier pursuant to the terms of this Lease 
Agreement. Upon termination of this Lease Agreement, the Rail Facilities will be returned to the State in 
the same general condition, less normal wear and tear, as existed on the effective date of this Lease 
Agreement. 

2. Except as specifically modified by this Amendment, all terms and conditions of the AGREEMENT will remain 
in full force and effect. 

3. The South Dakota State Railroad Board (the "Board"}, with the consent of the Governor, has authorized 
the Secretary of the Department of Transportation to execute this Amendment on behalf of the State. A 
copy of the fully executed resolution of the Board is attached to this Agreement as Exhibit A. 

This Amendment is binding upon the signatories not as individuals but solely in their capacities as officials of 
their respective organizations and acknowledges proper action of the State and Dakota Southern to enter into 
the same. 

Dakota~i~ Company 

By: ~ . 
Its: President 

Dalee ¥,' 1 "> L..O t! 
\ I 

(Corporate Seal) 

ACKNOWLEDGMENTS FOLLOW 
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CORPORA TE ACKNOWLEDGMENT 

J'v:J\:>' 0U (l 
STATE OF SGU:fl I BAKO'fA ) 

): SS 
COUNTY OF f'IJ:t 1f ) 
On this the~ day of c J iJ I ;{ , 20Jk before me, l:;,1,w L r,.lvf2<" / a 

Notary Public within and for said County and State, personally appeared Michael W. Williams, who 

acknowledged himself to be the President, of Dakota Southern Railway Company, a corporation, and that he as 

such officer, being authorized so to do, executed the foregoing instrument for the purposes therein contained, by 

signing the name of the corporation by himself as such officer. 

In witness whereof I her 
ERICA L CARPER 

Notary Public • Notary Seal 
STATE OF MISSOURI 

Comm. Number 16278721 
Platte County 

Commission Expires: Mar. 8, 2020 

(NOTARY SEAL) 

and official seal. 

NOTARY PUBLIC 

My Commission Expires: 03/ Ot:? i WZO 

STATE ACKNOWLEDGMENT 

STATE OF SOUTH DAKOTA ) 
): SS 
) 

a 

Notary Public within and for said County and State, personally appeared Darin P. Bergquist, Secretary, South 

Dakota Department of Transportation, known to me or satisfactorily proven to be the person described in the 

foregoing instrument, and acknowledged that he executed the same in the capacity therein stated and for the 

purposes therein contained. 

In wilness whereof I hemunto set my hand•: official sea~~ 

DARRELL LYNN KENNISON l NOTARY PUBLIC 
(NOTARY S NOTARY PUBLIC~ • /.. . / 

SOUTH DAKOTA~ My Commission Expires: 0/ /,§9 /te ~,Zp 
+c.;1,c:,r,e;t;t;t: ... ,r/.S;t;,a;tt/Jl:,l;lgt1+ 1 I 
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ST ATE OF SOUTH DAKOTA 
DEPARTMENT OF TRANSPORTATION 

LEASE AGREEMENT 

Attachment 3 

911065 

This Lease Agreement (' Agreement") is made and entered into by and between the South Dakota Department of 
Transportation, referred to in this Agreement as the "State." and Dakota Southern Railway Company, referred to 
in this Agreement as "Dakota Southern." 

BACKGROUND: 

A. The State is owner of ratlroad property, including mainline tracks, sidings, and extra-width property and 
facillties commencing at the intersection of the North Sioux City to Mitchell line located in the West Half of 
the Southwest Quarter (WA SWV..) of Section Twenty-two (22), Township Ninety-four North (94N), Range 
Fifty-six West (56W) of the Sm P.M, also known as Milepost O 0, and additionally known as Railroad 
Engineer's Survey Station Number 00+00, and extending in a westerly direction a distance of approximately 
54.5 miles in and through the counties of Yankton, Bon Homme, and Charles Mix and terminating at the. 
westerly line of the Northwest Quarter of the Northeast QJJarter (NWY.. NEV..) of Section Seventeen ('17). 
Township Ninety-six North (96N). Range Sixty-four West (64WJ of the 5lll P.M .. Charles Mix County. also 
known as Milepost 54 5, and additionany known as Railroad Engineer's Survey Station 1707+17. referred to 
in this Agreement as the "Rail Facihties." 

B. Dakota Southern wants to lease the Ralf Facilities from the State. 

C. The parties now Wish to enter into this Agreement for the lease of the Rail Facilities by Dakota Southern from 
the State on the terms and conditions as stated in thls Agreement 

D. The State has received the approval of the South Dakota State Railroad Board (the "Railroad Board") and 
the written consent of the Governor to enter into this Agreement for railroad purposes, as evidenced by the 
resolution attached to this Agreement as E:xhibit A. 

DAKOTA SOUTHERN AND THE STA TE MUTUALLY AGREE AS FOLLOWS: 

Purpose. The State leases the Rail Facilities to Dakota Southern, subject to the terms and conditions set 
forth in this Agreement. All property leased to third parties. is identified in records on file at the South Dakota 
Department of Transportation, 700 East Broadway Avenuei Pierre. South Dakota 57501-2$86. In addition, 
the State may exclude additional property at any time during the term of this Agreement with Dakota 
Southern's consent The parties recognize and agree that this Agreement is for rallroad purposes. 
Consequently, Dakota Southern will not unreasonable withhold its consent to exclude property not necessary 
forrai!road purposes. 

2. Facilit)'. Description. The State wm permit Dakota Southern to .use the Rail Facilities described in Background 
paragraph A above. 

3. Effective Date. This Agreement is effective December 1, 2016. This Agreement supersedes Agreement 
Number 911022 that was executed by Dakota Southern on February 25, 2016. and by the State on March 
24, 2016, and subsequently amended by the parties by an agreementexecuted by Dakota Southern on July 
13, 2016. and by the State on Jufy 15, 2016. 

4. C1:mdition of the Rail Facilities. Dakota Southern understands and agrees the Rail Facilities are leased in "AS 
IS" condition. The State will have no responsibility to make any improvement, modification, rehabilitation, 
maintenance. or other change to the Rail Facilities for the purpose of this Agreement. 

5. Representations and Warranties. Dakota Southern accepts the Rail Facilities, "AS IS, WHERE IS" and 
"WITH ALL FAUL TS.'' By signing this Agreement, Dakota Southern acknowledges that Dakota Southern has 
inspected the Rail Facilities. · including ail improvements and structures. Dakota Southern further 
acknowledges that no representations have been made by the State concernmg the state or condition of the 
Rail Facilities or age of the improvements to the Rail Facilities .. 
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6. Operating Rights. The State permits Dakota Southern to use any and all of the State's rights and licenses 1n 
and to the Rail Fac!lities to the extent necessary for the purpose of providing rail freight service and, if it can 
be accommodated without adversely affecting freight service. rail car storage. In the event individual or 
organizational motorcar clubs will be allowed to utilize the trackage under lease in this Agreement or 
sublease, as the case may be. then, and in that event, it will be the responsibility of the Dakota Southern to 
obtain a certificate of insurance showing the State of South Dakota, and Dakota Southern. as additional 
insureds, prior to any motorcar event; and, further. Dakota Southern will obtain from the individual 
recreational motorcar enthusiastic or organization. as the case may be, an indemnification agreement to be 
executed by the person or entity in charge of the motorcar event indemnifying the State and Dakota 
Southern from any claim or liability arising out of the event, and will provide copies of said indemnification 
agreements to the State prior to any motorcar travel on the Rail Facilities. The rights granted Dakota 
Southern under this Agreement relate solely to the provision of rail service on the Rail Facilities. Dakota 
Southern will not use the Rail Facilities for any other purposewithout the State's prior written authorization. 

7. Administration of Rafl Facilities. Notwithstanding any provision of this Agreement, the State will retain sole 
responsibility for the management of State.owned RaH Facilities and equipment not required for rail freight 
service .. The State. may grant leases, easements .. licenses and all other similar property rights on the Rail 
Facilities for non-rail purposes, including but not limited to, placement on the Rafi Facilities of utilities, fiber 
optic cables, pipeline, at-grade crossings and grade separations. and other non-rail related facilities and 
businesses. provided that such leases and easements, and licenses do not unreasonably interfere with 
Dakota Southern's rail operations. The State will be entitled to ctll revenues derived from such grants of 
property rights. 

8. Government Approval. Upon execution of this Agreement, Dakota Southern will immediately prepare, file 
and obtain a modified certificate ofpublic convenience and necessity from the Surface Transportation Board 
{"STB") to provide common carrier servic·e on the Ra.ii Fadlities, The modified certificate will not contain any 
reservations on the provision of service. Dakota Southern will permit the Stale to review any proposed STB 
filings. Dakota South em wllLbe solely responsible for any .costs incurred in obtaining the modified certificate. 

9. Common Carrier Obligations. Dakota Southern wm assume all common carrier obligations related to the 
operation of the Rail Facilities upon the effective date of this Agreement No later than December 31, 2016; 
Dakota Southern will provide service to shippers. requesting service on the Rail Facilities. Dakota Southern 
will, at Dakota Southem's sole expense., be responsible. for making any repairs or improvements necessary 
to provide such service, 

10. UabHity. Dakota Southern will indemnify, hold harmless. and protect the State, its subdivisions and 
representatives, their officers, employees, successors. and assigns. from all suits, acttons, or claims of any 
character brought because of any injuries or damage received or sustained by any person, persons. or 
property, including State-owned property, on account of any negligent act omission. neglect or misconduct 
of Dakota Southern, its representatives, officers, employees, or agents. 

11. Laws to be Observed. Dakota Southern will keep fully informed of all federal, state, and local laws, 
ordinances, regulations, injllnctions, and all final orders and. devrees of bocHes of tribunals having any 
jurisdiction or authority, which in any way affect the performance of this Agreement, inclllding without 
limitation any laws, rules, ordinances. regulatlons, orders, or decrees identified in this Agreement Dakota 
S.outhern will at ;all times observe and comply with all such laws. rutes, ordinances, regulations. and all final 
orders and decrees. Dakota Southern will protevt, hold harmless, and indemnify the State and its 
representatives c:1gainst any elaim or liability ,:1ri$ing from or oased on the Violation of any such law, rule, 
ordiha11ce, regulation, injunction. or final order or de.c:ree. 

12. Complaint Resolution Procedure. In the event the South Dakota State Railroad Board or South Dakota 
Department of Transportation. Office of Air, Rail, and Transit receives a written complaint regarding the 
conduct of operations on the facilities described in this Agreement, the South Dakota State Railroad Board 
(Board) may conduct a hearing to consider the allegations contained in the complaint. Reasonable prior 
notice of such hearing will be provided to ::;II interested parties. including, but not limited to, the party filing the 
complaint, the program manager of the South Dakota Department of Transportation. Office of Air, Rail, and 
Transit, and Dakota Southern. Any hearing held pursuant to this provision will be informal in nature and not 
subject to the requirements of SOCL 1~2ei. and acts amendatory thereto. All interested parties will be allowed 
to present oral and written information to the Board. After considering all information presented. the Board 
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will issue a written decision, which will be binding on all parties to this Agreement as if incorporated as a 
provision herein. The decision of the Board will be final and no party will be entitled to any right of appeal 
from the Board's decision. 

13. Insurance. Dakota Southern will maintain a Commercial General form of insurance covering liability in 
connection with any of its activities or operations on or near the Rail Facilities, including but not limited to 
Public Liability, Personal Injury, and Property Damage, Federal Employers' Liability Act Liability (or. if 
Workers' Compensation applies, Workers' Compensation coverage as required, or as optional, under 
applicable State law: which insurance must contain a specific waiver of the insurance company's subrogation 
rights against the State, Bill of Lading, and Foreign Rolling Stock Liability. and Contractual Liability, with such 
limits (consistent with the terms set forth below), deductibles and exclusions as the State may agree are 
satisfactory, provided however, that (i) such limits wrn not be less than $5 million per occurrence; and $1 O 
million in the aggregate; ano (il) policy terms will not exclude or Hrnit coverage where activities or operations 
are on or near railroad tracks. The State Will be named as an additiohal insured on such liability insurance 
policy. Any coverage afforded to the State as an additional insured, will apply as primary insurance of the 
State, and will not be deemed to be excess to any insurance issued in the name of the State. such liability 
insurance must be purchased from an insurance company licensed to do business in South Dakota, and 
possessing a current Best's Insurance Guide Rating of A and Class X. or better. 

Dakota Southern will furnish to the State, an Accord Certificate of Insurance satisfactory to the State, 
certifying the issuance to Dakota Southern of the policies of insurance providing the types of insurance and 
limits of liability prescribed above, and stating thattheState, will be given not less than thirty (30) days' 
written notice by u.s, Certified man (postage prepaid), prior to any material change, substitution or 
cancellation prior to normal expiration dates, Cancen~tion or expiration of any such insurance. policies will not 
preclude the State frorn recovery there under for any !labJIIty arising under this Agreement. 

Dakota Southern will provide the State With evidence of the liability Insurance coverage required by this 
Agreement before Dakota Southern operates along the Rail Facilities and Dakota Southern will supply State 
wrth copies of its insurance policies and any amendments. as soon as they are availabl$ and with evidence 
of continued insurance coverage on January 1 of each yeac Dakota Southem's failure to provide sucb 
evidence, within 7 days of any request therefore, will entitle the State. and to immediately terminate this 
Agreement without notice andwithout opportunity to cure such default. Dakota Southern acknowledges that 
the. purchase of insurance as required by this Paragraph will not in any way limit Dakota Southern'.s liability 
to the State as.set forth in this Agreement 

14. Personal Liability of Public Officials. In carrying out any of the provisions of this Agreement, or in exercising 
any power or authority granted to Dakota Southern by or within the scope of this Agreement, there Will be no 
liability upon any member of the State, or Its authorized representatives, either personally or as officials of 
the State, it being understood that in all such matters they act solely as agents and representatives of a 
political subdivision of the State. of South Dakota. 

15. Assignment. Dakota Soutbem Will not assign rts rights or delegate its duties under this Agreement or any 
part of this Agreement, without the State's prior written consent An approved assignment including 
assignments occurring by operator contracts, will not relil:lv~ Dakota Southern of Dakota Southem's primary 
responsibility to the State. 

16. Amendment No term or provision of this Agreement may be changed, waived, dischqrged, or terminated, 
except by an instrument in writfng signed by the party against which the enforcement of the change, waiver. 
discharge or termination i$ sought provided howeiver, that when an emergency situation arises, changes in 
this contract may be made orally by authorized representatives of both parties by mutual agreement subject 
to immediate confirmation by written memorandum. 

17. State Inspection. The State or its duly authorized representative. upon reasonable notice to Dakota 
Southern, reserves the right at all times to perform any and an necessary inspections over and across. the 
Rail Facilities for the purposE.o of verifying co1r1pliance with the terms and conditions of this Agreement. 
Dakota Southern will promptly address any deficiencies identified by the State as a result of these 
inspections. 

18. Responsibility for Rehabilitation The State will have no obligation to rehabilitate the Rail Facilities. ;r/::::::--
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19. Additions to Rail Facilities As partial consideration for this Agreement, Dakota Southern will at a minimum 
make the following improvements to the Rail Facilities during ecich year of this Agreement: 

a. Installation of 3,000 crossties; 

b. Rehabilitation of three railroad crossings with heavy rail (115# or greater) and new ties; and 

c. Improvement of two miles of ditch drainage. 

The State grants to Dakota Southern the right to make such further improvements and additions to the Rail 
Facilities as Dakota Southern may require to permit rail freight service. Alf improvements and additions to 
the Rail Facilities will be at Dakota Southern's sole expense, unless agreed to in writing by the State. 

20. Maintenance. The State wHI have no obligation to perform any maintenance of the Rail Facilities. Dakota 
Southern will be responsible for the normal and regular work required to keep the Rail Facilities in an 
excepted track condition sufficient to provide service to shippers on the Rail Facilities. Such maintenance 
will include, but not be limited to, tie, rail, culvert and bridge repairs, tamping and lining, surfacing, tightening 
bolts, driving spikes, brush cutting and weed control, and other necessary repairs, and work. If the Rail 
Facilities are rehabilitated, then Dakota Southern will maintain the rail Facilities to their rehabilitated 
condition. 

21. Rent Payments. As partial rent for the Rail Facilities, Dakota Southern will pay the State fifty percent (50%) 
of any fees biUed for car storage originating or terminating at any point along the Rail Facilities {excluding 
switching fees). Dakota Southern will establish storage fees according to.market conditions to ensure the 
rates are reasonable. The State's share of car storage fees will be calculated as of November 30 of each 
year and Dakota Southern will remit paymenHo the State by May 1 of the following year. Dakota Southern 
will not be required to remit any portion of the switching fees charged or collected for the Rail Facilities. 

As additional rent for the use of the Rail Facilities. Dakota Southern will make an annuaf payment to the 
State equal to one and one-half percent (1.5%) of the gross revenues for any rail freight originating, 
terminating, or carried along any point on the Rail Facilities. Gross revenues will be calculated as of 
November 30 of each year and Dakota Southern will remit payment to the State by May 1 of the following 
year. 

22. Term. This Agreement will continue ih full force and effect for a period of ten (10) years from and after the 
effective date of this Agreement, unless terminated earlier pursuant to the terms of this Agreement. Upon 
termination of this Agreement, the Rail Facilities wlll be returned to the State in the same general condition, 
less normal wear and tear that cannot be obviqted by routine maintenance, as existed·on the·effective date 
of this Agreement. except that all Improvem1:1nts and add.itions to the Rail Facilities will become the sole 
property of the State. 

23. Termination by the State For Fault. If Dal<:.ota Southern fails to perform its obligations under this Agreement, 
arid continues in such defai.llt for a period of sixty {60} days after written notice of such default from the 
State, then State may terminate this Agreement Default includes, but is not limited to. nonpayment of rent, 
lapse of insurance, inadequate maintenance or repair of the Rail Facilities, and failure to provide safe and 
efficient common carrier rail service. Fraud, theft of State property, or any other criminal act, other than 
Class · 2 Misdemeanors, would be a material breach of the Agreement, and ls grounds for immediate 
termination of the Agreement by State. No advanced notice is required and there is no opportunity to cure 
the breach. 

24. Termination of Modified Certificate. Upon termination or expiration of this Agreement. Dakota Southern 
agrees to promptly terminate its modified certificate before the STB and relinquish any other rights it may 
have to provide common carrier service over the Rail Facilities, subject to the requirements set out in 49 
CFR 1150.24. If Dakota Southern fails to promptly terminate these rights,. then the State is authorized and 
empowered to submit the requisite filings to the STB and take all other necessary steps to terminate any 
rights Dakota Southern may have to provide common carrier service over the Rail Facilities. Dakota 
Southern will reimburse the State for all expenses incurred to effectuate the termination of these rights. 
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25. Audit. Dakota Southern will keep detailed records, accounts, invoices, and supporting documentation 
pertaining to all costs paid for under this Agreement Upon reasonable notice. Dakota Southern wlll allow the 
State, through any authorized representative, to examine and copy all records, accounts, invoices, and 
supporting documents. 

26. The terms of this Agreement alone Will control the relationship between the State and Dakota Southern. 

27. Notice. Except as expressly provided otherwise. all notices or other communications hereunder will be in 
writing and will be deemed duly given. if deHvered in person or by certified or registered mail, return receipt 
requested, first class postage prepaid, to the person specified herein as entitled to receive such notice, or to 
their duly authorized representative unless notice of a change of address is given pursuant to the terms of 
this provision. 

For the State: 
Progrc:1m Manager 
Office of Air, Rail. and Transit 
SD Department of Transportation 
700 Broadway Avenue East 
Pierre, SD 57501-2586 

For Dakota Southern: 
President 
Dakota Southem Railway Company 
10100 N. Ambassador Drive, Suite 105 
Kansas City, Missouri'64153 

28. Severabi!ity. In the event any section, paragraph, sentence. clause or phrase contained herein will be 
determined, declared, or adjudged invalid, illegal, unconstitutional, or otherwise unenforceable, such 
determination, declaratf¢n, or adjudication will in no manner affect the other sections, paragraphs, 
sentences, clauses, or phrases of this Agreement. which will remain in full force and effect as if the section, 
paragraph,. sentence, clause, or phrase declared, determined or adjudged. invalid. illegal, unconstitutional, or 
otherwise unenforceabJewas not originally a part thereot · 

29. Entire Agreement This Agreement .and the. Appendix attachBd hereto represent the entire agreement 
between the partie.s, and all previous communications. understandings, or agreement beti..veen the parties 
are hereby abrogated and withdrawn except as provided herein. 

30. Force Maieure This Agreement and any sublease is .subject to force rnajeure, and ts contingent on acts of 
God, weather conditions, tortious acts of third parties, restrictions imposed by any government or 
governmental agency, and other events.beyond the control of parties. If performance under this Agreement 
or operability of the. Rall Facilities is prevented by any of these causes, neither Dakota Southern nor the 
State rs under any obligation to restore the operability of the Rail Facilities to enable resumption of 
performance under this Agreement If restoration is not made, then this Agreement will be void without 
penalty to either party. 

SIGNATUREPAGE FOLLOWS 
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed and attested to by their duly 
authorized officers on the date and year first above written. 

Dakota Southern Railway Company 

By: _.,-.,M__.___··' ...oL"'""-~L-==· --

Its: _ __,~.::;_.;..-_~-------- Its: Secretary 

Date: _ ____.k'-='-"""":3:t>'--+-\ 2._0_! b _____ _ Date: _19'--'-~~~-V_Ct, ______ _ 

(Corporate Seal) 

ACKNOWL.EDGMENTS FOLLOW 
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STATE OF SOUTH DAKOTA 

COUNTY OF H i.J'll c s 

CORPORATE ACKNOWLEDGMENT 

) 
). SS 
) 

Attachment 3 

On this theJ'v~ay of /V-" v~r71 be:.r . 20&. before me,Lkr'll:"- // L. r~1,r ~~', ·sc,,._, _, a Notary 

Pubric within and for said County and State. personally appeared ;£,/, Ke _f!:,~ //,'q,,.,,., s __ . who acknowledged 

himself/herself to be the Hes, '.le ,~T . of Dakota Southern Raitway Company. a corporation. 

and that he/she as such officer, being authorized so to do, executed the foregoing instrument for the purposes therein 

contained, by signing the name of the corporation by himself/herself as such officer. 

In witness whereof I hereunto set my hand and official seal 

NOT ARY PUBLIC 

My Commission Expires P(/#,t/,,,1&;.,i?_p 

SJATE ACKNOWLEOGMENJ 

STATE OFSOUTHDAKOTA · } 
): SS 

COUNTY OF' HUGHES ) 

On this thej'Ptlday of /Jp11e,,..,, /;er , 20L'.f... before me, Oqni::.-// ,L Y,,rH ~,5,u.,_ , a Notary 

Public within and for said County and State, personally appeared Darin P. Bergquist, Secretary, South Dakota 

Department of Transportation, known to me or satisfactorily proven to be the person described 1n the foregoing 

instrument, and acknowledged that he executed the same in the capacity therein stated and for the purposes therein 

contained. 

In witness whereof l hereunto set my hand and official sea!. 

NOT ARY PUBUC 
(NOTARY 
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