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INDEX OF WITNESSES
WITNESS: DIRECT CROSS REDIRECT RECROSS

No witnesses presented.

INDEX OF EXHIBITS
EXHIBIT MARKED ADMITTED

No exhibits presented.
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HEARING COMMENCED (MAY 15, 2002, 1:00 P.M.)

BAILIFF: Bankruptcy Court of the United States is
in session, Judge Jim Haines presiding. Please be seated
and come to order.

THE COURT: All right. Good afternoon. We’re
here in Bangor & Aroostock. We’ve got a couple of matters
on. We’ll get appearances of counsel first, and then we’ll
take it from there. The two matters that are on today are a
Motion to Stay Proceedings on the Trustee’s Motion to
Reject, and argument on the Trustee’s Motion to Reject
Executory cContracts. We understood at the close of
proceedings last time that insofar as determination on the
motion to reject is concerned, the trustee is urging at this
stage that it be determined as a matter of law that these
are executory contracts subject to rejection under the Code
based on the documents, the four corners of the documents.
So let me start by getting appearances of everyone in the
courtroom. I know we have one counsel on the phone as well,
but we’ll start in the courtroom, starting with trustee’s
counsel.

ROGER CLEMENT, BSQ.: Good morning [sic], your
Honor. Roger Clement for the Trustee, Jim Howard.

. CHARLES WHITE, ESQ.: Good afternoon, your Honor.
My name is Charles White. I’m a member of the Bar of the
District of Columbia, and T have the privilege of
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representing the trustee in this case.

MR. JAMES HOWARD: Your Honor, James Howard, the -
trustee of Bangor & Aroostook.

THE COURT: Thank you.

ROBERT KEACH, ESQ.: Your Honor, Robert Keach for
Montreal/Maine Atlantic.

THE COURT: Okay. Aand Mr. Baxter is on the phone?

MICHAEL BAXTER, ESQ.: Yes, Michael Baxter, your
Honor, for Montreal/Maine and Atlantic Railway.

THE COURT: Thank you.

ROBERT CHECKOWAY, ESQ.: Robert checkoway, your
Honor, for the U.S. Trustee.

THE COURT: Thank you.

WILLIAM STIPPEL, ESQ.: Good afternoon, your Honor,
William Sippel for the Canadian National Railway and the
Waterloo Railway.

THE COURT: Thank you.

CYNTHIA BERGMAN, ESQ.: Good afternoon, your
Honor, Cynthia Bergman, in-house counsel, Canadian National.

THE COURT: Thank you.

FRANCES GECKER, ESQ.: Good morning, your Honor,

Frances Gecker on behalf of Canadian National/Illinois

Central Railroad.
THE COURT: Thank you.

REAGAN HORNNEY, ESQ.: Reagan Hornney on behalf
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of Canadian National.

* THE COURT: All right. Thank you. Well, I
thought we’d start this afternoon, T wanted to go over a few
things based on my understanding of where things sit with
proceedings in this Court and elsewhere, and then open the
door for the argument that we expected to have today, which
we will have. The trustee seeks to reject at this stage the
junction agreement and the trackage agreement with Canadian
National and involving Waterloo. The trustee has also, as
T understand it, initiated some proceedings before the
surface Transportation Board and~-but in the submissions
from Waterloo and Canadian National I understand there’s
dispute either before the Board or at least between the
parties as to what the correct procedural mechanism to
effect the steps that need to be taken at the Surface
Transportation Board need be, The trustee is, depending
on who you ask, is=--either needs to get revocation of the
exemption under which the agreements were approved or went
into effect back a year ago when they were entered into or,
alternatively, needs to effect through the Surface
Transportation Board what’s called an adverse abandonment of
lines that are rajl lines as the term of art goes, of the
other parties to the contract. Now, my understanding too is
that Waterloo and Canadian National argue that these aren’t

executory contracts for a couple of reasons including that
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because there is an interest in property that was .granted
as part of them, and that they are leases or that they are
finanecing agreements, all of those arguments have been made.
Also they take issue with whether this could be appropriate
exercise of the trustee’s business judgment because in any
event they say under Section 365 you can’t overcome the
interest that was granted as part of the ancillary agreement
which now the trustee is not seeking to reject under that
circumstance, but they say, gee, business Jjudgment can’t be
exercised reasonably in these circumstances because whatever
you do with the junction agreement and the trackage
agreement, the ancillary agreement. created a lease that’s
going to run with the land. Now, I’ve just got a couple of
points that concern me that relate to the parties’
underlying positions and what’s before me that might help
you in making your arguments on both counts, both with
regard to stay and with regard to whether or not these can
be rejected or not. So I might as well tell you what a
couple of my concerns are so you can tailor your remarks to
them and perhaps we can move things along a little better.
If it weren’t for the fact that this is a railroad, we
probably wouldn’t be there, we’d be in some other more
profitable line of business, but if it weren’t for the fact
that this is a railroad, the two agreements that are before

me loock to me like classically are ripe for rejection under
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Section 365. They on the--first of all, on the junction
agreement and the trackage agreement, are~~contain
integration clauses which say no matter what their genesis
was, they say look at this as a distinct contract and don’t
interpret it in the light of anything else that predated it.
I don’t think there’s any factual contest that under the
four corners of the agreement or the history since their
eXecutiop there have been and continue to be rights and
obligations on both sides that they are not totally
executing. I know there’s some argument about whether
they’re a financing agreement, but if you operate the
integration clauses, they don’t look to be. There’s a
junction agreement and a trackage agreement. The--
certainly there was $5 million paid up front to get the
benefit of the rates and rights that are reflected in the
agreements, but in a classic executory contract context that
would figure into the damages that the parties whose
contracts were rejected would be entitled to demonstrate and
approve as a consequence of rejection. The fact that--and
even if they were a financing arrangement, the debtor’s not
seeking to assume a financing arrangement and make someone
continue to give them financing in bankruptcy which is not
something they’re entitled to do under 365, they would--
they’re just not going to perform, and that again, that goes

to the damages and the extent of the claim. These are—~-this

B e ———
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is how I read the agreements, okay. Now, there were a
couple sort of Summary statements in the submissions by
canadian National that, well, these would be leases and then
subject to the rights of the lescee in a rejected lease to
retain its rights under the lease. They don‘t look like
leases to me. The cases and authorities that I consulted
with the benefit of what was pointed to me by the parties
here describe trackage agreements and leases as distinct
kinds of relationships. Thie is not the classic kind of
railroad lease that’s addressed in--I think it’s 1167 --

I could be wrong on the citation. But the section of the--
oh, it’s not, it’s 1169, excuse me. That--where the debtor
is the lessee and has under some kind of lease agreement
exclusive rights to a rail that’s owned by another railroad
company and seeks to reject it because it’s not profitable
to operate that line so seeks to reject it and then proceeds
under 1169. This is one where there isn’t--I mean, there
are shared rights and responsibilities including the rights
to occupy and use the line under the trackage agreement, and
it just doesn’t look like the kind of--the same kind of
lease that’s addressed in Section 364 with regard to
preservation of rights. I’m willing to hear about that, but
it doesn’t look like it. Then when you look at the
easement, which is pointed to by Canadian National as being

a8 big difference here, and indeed in one of the cases which
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seemed to be most pertinent, the New York case, Fed. 2nd 29,
ew York-sSus anna a W e aj ad Co ny case, they
said that if there was an easement accompanying the trackage
agreement, there would be some significance to that in
granting an interest underlying the agreement in the real
estate and that this might--that arrangement might therefore
run with the real estate. I locked again at the so-~called
easement or ancillary agreement, because unlike the two
integrated documents, it ewxpraessly references the trackage
agreement. But it isn’t a case where the debtor granted
anybody an ungualified easement and then contracted for
restricted use. It granted an easement to the extent of
availaﬁle use under the agreement. So that if the agreement
disappears, there’s no utility to the easement. The
easement’s gone. Now, that may or may not make sense, but
that’s the way the parties drafted it, and so it says, you
know, it’s like you can park your red Chevrolet in this
space as long as you own a red Chevrolet, and I’'m going to
give you a deed to the real estate that says you‘ve got that
right, but once you lose the red Chevrolet, you den’t have
an easement to park anything there any more because it’s the
red Chevrolet, and that’s really the way this easement
appears to operate by its plain meaning. Okay. With all
that said, at this juncture, and again, I’m not here to

pronounce but here to sort of invite comment that will
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inform me better, it looks to me as though from an
economic bankruptcy point of view, this is a classic
situation in which the debtor is party to an agreement

or agreements that impose burdensome obligations on it

and don’t give it a good return, and from a bankruptcy
economics point of view, should be and would be entitled
under 365 to reject these contracts. Now, that addresses
the ecoqomics, but what troubles me more is the situation
on the ground and the public interest and the yrole of the
STB, okay, because again from the New York Susquehanna case,
it seems to me, I mean, granted that it’s an ICC case and
it’s an 0ld case, but it says if this is indeed a rejection
of trackage rights and is--has an impact on the line of
Canadian National such as adverse abandenment, which they
contend. First of all, it seems to me the Surface
Transportation Board is the one that says this is a
situation in which revocation of the exemption is what’s
going to do the trick, or adverse abandonment is what you'’ve
got to go through. I mean, that seems to me to be
peculiarly their ecall. and if they say that, okay, maybe
you’ve got the right to get rid of the burdensome economic
obligations as a matter of bankruptcy law, but still the
public interest demands that there not be an ouster or
adverse abandonment from this line of canadian National,

then how can we break apart~-when you assume or reject a
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contract, you do the whole thing? And I’m troubled by how
this Court could authorize rejection if rejection takes
with it the termination of the rights to run on that line
of Canadian National which cannot be affected without STB
approval. And if that’s the case, why we shouldn’t just
hold our horses here until the STB acts. And I point to
160 Fed., 2nd 33-34, in which the Second Circuit discussed
that in the New York Susquehanna case, and it says, "But the
rejection of trackage rights, even under a plan of
reorganization, must also rest with the commission, and if
the trustee" -- and I know there’s been some change there,
but -~ "and if the trustee or the insurance group are to
gain relief, they must procure it not by way of
disaffirmance of contracts to be conditioned on a decision
of the highest court before which the matter may come, but
from the commission by the exercise by that body of the
power conferred on it by Congress." So my question is even
if -- and this goes to the stay, and I‘ll be quiet in just a
minute -- even if as a matter of bankruptcy law, on the four
corners of the documents that are before me, I conclude that
there’s every ability to reject burdensome contracts, and
these qualify as contracts subject to rejection under the
Bankruptcy Code, why must I not still await something from
the STB that says who has the rights to run on that length

of track besides the debtor, if anyone, as a matter of
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the public interest. Because again, I don‘t see where I
get to making that determination and pronouncement as a
matter of rail policy, rail regulation public interest,
and it seems to me that that’s a necessary prerequisite
to rejection of the entirety of the contract as opposed
to just the economic covenants of the contract, and it
troubles me. So with that said, probably having confused
the issues as much as clarify them, I’m going to invite
argument on the stay provision because--and I also think
that perhaps staying it doesn’t throw things as far off
track as the trustee would have it in that a sale can be
negotiated with a contingent provision relating to some
proportion of the proceeds depending on the outcome of the
rejection, the two parts to the rejection, the STB action
and the Court’s ultimate determination on that. But with
that said, I’d like to hear argument on the stay motion,
which is canadian National’s, so we‘ll start with

Mr. Sippel, I guess.

MR. SIPPEL: Thank you, your Honor. We have
before your Honor today a motion to stay proceedings on the
trustee’s motion to reject the junction settlement agreement
and the trackage rights agreement between the debtor and CN-
Waterloo, pending a decision by the Surface Transportation
Board on whether those trackage rights and easement rights

over a line of the debtor should be terminated, The trustee
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has, as your Honor knows, acknowledged the jurisdiction of
the STB here. There is no dispute on that. The trustee has
already made a filing with the STB. The issue before you
today is really whether the Court can and should proceed on
the trustee’s motion to reject before the STB rules, We
believe that the Court should stay proceedings temporarily
not only because the law requires it, but also because
allowing the STB to go first is the only way that would
permit the Court to make a raticnal, informed decision on
the trustee’s motion to reject. The trustee here is not
seeking merely a rejection of the contracts as contracts
with CN operations continuing under some other set of terms.
The trustee is seeking the termination of the CN’s rights to
operate over the Bangor’s line, and that is to preclude
those operations altogether. That is what triggers the
STB’s jurisdiction and the requirement that the Board should
be alloved to go first. The seminal case on this
requirement, your Honor, is the United States Supreme Court
decision of Thompson v. Texas-Mexican Rajlway, known as the
"ITex-Mex case,"” in which the Supreme Court held that where
the relief sought to effectuate or implicate a railroad
abandonment or discontinuance, the courts should, in the
words of the Court, ¥"Stay their hands until the agency
acts." The Court stated, and I quote, "However the case may

be viewed, the court below should have stayed its hand and
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remitted the parties to the commission for a determination
of the administrative phases of the ‘questions involved,
until that determination is had, it cannot be known with
certainty what issues for judicial decision with emerge.
OUntil that time, judicial action is premature." The

Third Circuit in the Susgquehanna case which your Honor

was just discussing citing the Supreme Court’s Tex-Mex
decision, reversed the Bankruptcy Court’s decision to
proceed with a hearing on whether trackage rights held hy
the New York Central over a line of the debtor should be
rejected before the agency had a chance to act. The Court
there stated, and I quote, "A finding by the commission that
abandonment of specified trackage is or is not adverse to
the public interest is a prerequisite to action by the
District Court." 1In a literally unbroken line of cases
following the Tex-Mex decision, cases cited in our brief,
courts have stayed their hands to allow the agency to act
first. In wmany of these cases, your Honor, the courts have
dismissed the judicial proceedings. We have not asked for
that here. We have asked only for a more limited action of
a temporary stay. The reallocation of bankruptcy
responsibility between the courts and the ICC/STB did not
change the basis for these decisions. That change has no
relevance to the pending issues here. Bankruptcy Code

governs only abandonments governed by the Bankruptcy Code,
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i.e., abandonments of the debtor’s lines handled under
séction 1170. The Interstate Commerce Act governs the
abandonment of CN’s rights here, and that law has not
changed, and these cases are still the law on that issue.
The trustee has cited no case law or legislative history

to the contrary. Given the relief which the trustee seeks,
the STB must be allowed to go first. Not only is a stay
required here, there'are cogent reasons why the Court
should stay proceedings and allow the board to go first.

The trustee’s business judgment justifications are
predicated entirely on the trustee winning before the STB.
Nowhere in the trustee’s arguments does he address the
problems this Court would face if the Court proceeds and
the trustee does not win before the STB. Let me phrase it
this way: If the Board declines to remove CN’s rights and
in the meantime the junction settlement agreement, sometimes
referred to as the haulage agreement, has been rejected, the
trackage rights remajn and apply, and the haulage agreement
terms are gone. Yet the trustee has not even alleged let
alone shown that the terms of the trackage rights agreement
are more beneficial to the estate than the haulage agreement
terms. The haulage agreement terms may well have bheen
better for the estate. How could it have been sound
business judgment for the trustee to have rejected the

haulage terms in those circumstances? Now, what if the
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Board declines to remove the CN’s rights in the meantime and
the haulage agreement and the trackage rights agreement have
been rejected? Under the Supreme Court’s Tex-Mex decision
which I just cited, your Honor, the STB has exclusive
jurisdiction to set the new terms for the trackage rights
operation if the parties cannot agree on those terms. The
old trackage rights terms and the haulage agreement would
have been rejected without any determination that the new
trackage rights term set by the STB are more beneficial to
the estate than the haulage agreement terms or the old
trackage rights terms. Now, how could it have been sound
business judgment for the trustee to have rejected the
haulage terms and the old trackage rights terms before he
even Knew what the new trackage rights terms as set by the
STB would be? As the Supreme Court pointed out in the Tex-
Mex decision, the agency has inherent authority to impose
conditions on any issuance of authority to abandon CN’s
rights. Until the Board acts, the trustee won’t know what,
if any, conditions the Board may require or may impose. How
can the trustee exercise sound business judgment if he
doesn’t know what conditions the Board may impose? We need
to wait until we hear from the STB. These are the kinds of
problems that the Court will face if rejection is considered
ahead of STB action, and this is exactly why courts have

consistently stayed or dismissed judicial proceedings and

e e esreee————
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allowed the agency to go first. A logical, orderly way to
proceed, indeed the way the law in our view requires it,
your Honor, is that the stay proceedings-~is to stay
proceedings on the trustee’s motion to reject temporarily
until the STB has acted. The implication of the trustee’s
argument is that if the court proceedé to reject the haulage
agreement and the trackage rights agreement before the STB
acts, the estate will benefit because the parties will
somehow be able to return to the old pre-haulage agreement
joint line divisionai basis that was in effect prior to
the haulage agreement. But this is something that there is
no indication and there is no assurance that the parties
could return to the old divisional basis. Fundamentally it
is because the old basis was predicated on an agreement
between the railroads on how to divide or split the revenue
on the through movement between them. The parties may not
be able to reach an agreement on a new divisional basis, and
if the parties cannot agree, once again, the STB has
jurisdiction to establish the divisional split. In the
meantime, as common carriers, both the Bangor & Aroostook
and CN have a common carrier obligation to continue to
provide the service if the shipper wants the traffic routed
that way. Thus the traffic would move without there being
any agreed arrangements in place on how to divide the

revenue, and before rolling the parties into this situation
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by rejecting the contracts prematurely, the Court should
allow the STB to act first and then proceed. A final point,
your Honor. Allowing the Board to act need not unduly delay
these proceedings. The trustee’s petition to revoke asks
the Board for expedited consideration, and CN has joined in
that request. As of May 10, the matter was fully briefed
before the Board. Under the Board’s rules, where there is
good cause the Board will expedite its decision. 1If the
trustee is ultimately recuired to file an adverse
abandonment application as CN has argued, the Board’s
regulations contain time limits in which the Board will act.
The trustee can also ask the Board to expedite its decision
there. Moreover, unlike an abandonment application which
contemplates salvage of the track, which has environmental
implications, the abandomment or discontinuance of operating
rights where the owner of the line will continue aoperations,
i.e., it doesn’t involve any salvage of the track, requires
no environmental review by the Board, thus being able to
expedite the proceeding and the decision. Allowing the
Board to act before further court proceedings will not
unduly =-- excuse me -- delay these proceedings. Now,
staying the proceedings does not mean that discovery

could not go forward. Allowing discovery would not create
the problems for the Court that premature rejection of the

contracts would. And, your Honor, we’d have no objection to
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allowing for the discovery to go forward so long as the
other proceedings were stayed before your Honor. And for
all of these reasons, your Honor, we think the CN’s motion
to stay this proceeding should be granted.

THE COURT: Thank you. Mr. White? Mr. Clement?

MR. CLEMENT: Your Honor, as a housekeeping
matter, I don’t think we’ve done this previously, although
Mr. White has appeared telephonically at prior hearings, I
would like to orally move his admission to practice pro hac
vice for this case in this Court. Mr. White is a member in
good standing of the Bars of Washington, D.C., and the
Comnonwealth of Massachusetts.

THE COURT: So ordered.

MR. CLEMENT: Thank you.

MR. WHITE: Thank you, your Honor.

THE COURT: Thank you.

MR. WHITE: This is guite remarkable. We’re
arguing ICC stuff in a Bankruptcy Court, and I don’t think
we should be going into great depth into ICC matters in this
proceeding. But I do want to address at least three issues
that are I think critically important, one of which my
friend, Mr. Sippel, did not mention to your Honor, and that
is the nature of what is pending before the Surface
Transportation Board. There’s a party here missing, and

it’s missing for what I think is a good reason. I don’t
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believe there’s counsel in this room for the Surface
Transportation Board. If there was an order of the Board
under attack or collateral attack, I can assure your Honor
that it would be defended by somebody from the general
counsel’s office. I had the privilege to sit in that office
far a number of years, and whenever an order of the agency
was under review in a court, whether it’s a Bankruptcy Court
or an Appellate Court, geneyral counsel would be here
defending it. The reason I’m bringing this up is to point
out just exactly the nature of the so-called trackage rights
rights is. The Surface Transportation beoard did not -- and
I challenge counsel to show you where they did -- they did
not authorize or create or issue any order whatsoever
aunthorizing trackage rights. All that the Surface
Transportation Board did was to decide not to invoke its
process. I’d like to say that again because I’m slow
thinking. All that the Surface Transportation Board did is
decide to do nothing. It left the parties to their
respective legal rights, to their legal remedies, and to
their legal relief. And that’s precisely what’s in front of
your Honor. The Court=--the commission, the board--the Board
did not clothe the trackage rights with any kind of
authority at all. It left the parties to their own devices.
It left the contracts as pure contracts and it left the

issue because of that precisely to the courts to address and

C e e ae et
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solve. There is no positive action by the Board here
whatsoever. Point number two, which is equally important
and nullifies Tex-Mex, there is absolutely no attempt when
they could have by Canadian National to activate the
trackage rights. They did absolutely nothing for a year
vhile they could have. Only in aid of this litigation
today, right now, they attempt to come on the line, but to
do so they’d have to upset the automatic stay and they’d
have to disrupt the operations of the bankrupt when it is
just trying to hold things together. So rightly the
management of the raillroad declined to let them come on the
line simply to strengthen their position in litigation. so
to summarize those two points, and I think they’re critical
points, the Board did nothing to create trackage rights,
didn’‘t bless them, it didn‘t do anything. It decided to do
nothing, and leave the parties to their legal rights. aAnd
these legal rights are here precisely before you. Canadian
National decided to do nothing and, in fact, in their papers
before the Surface Board said they will not exercise their
trackage rights. They are not to exercise them. They'’re
going to leave them to the-=-leave the operations to the
Bangor & Aroostook. So there were no--there is--there are
no trackage rights operations to support the rationale of
the Tex-Mex line of cases, and that leads me to the third

and the most fun kind of issue that your Honor is faced
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with. Congress in 1978 changed the whole relationships of
the courts to the ICC in railroad reorganizations. I’m very
proud to say that there are two people in the courtroom who
have practiced under the old regime, and one is the trustee.
The trustee and I are older than most here. We started this
kind of practice under the old Section 77 scheme in which
the courts and the Interstate Commerce Commission were so
intertwined that it was virtually jmpossible to get a fast
reorganization of a railroad. Issues would be bounced back
and forth, it would be Alfonse and Gaston with false starts
all over the place, and it would only multiply the expense
and the time to reorganize railroads. During my watch at
the ICC in 1978, Congress changed all of that. It
specifically wanted to streamline railroad reorganizations
and make them precisely as you began this very helpful
recitation of your view of the case more like ordinary
bankruptcy. That was the whole purpose of the section~-of
the revision of the bankruptcy act into the Bankruptcy Code
and the elimination of the old Chapter 77. I’ll call your
Honor'’s attention to that Wheeling case that is in one of
our pleadings. There Congress said enough of this
intertwined, confusing joint jurisdiction. We want the
Board and we want the courts to proceed ahead expeditiously
on parallel tracks. No more ping-pong back and forth., Get

on with the business. Legal issues belong to the courts,
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regulatory issues belong in the forum, the regulatory forum,
and that’s where they are. Counsel is very, very astute and
very smart and a very highly respected menmber of the ICC
bar, but he is mixing ICC issues precisely to get you into
the quandary that you’re in and to get you to avoid the
clear fact that the Board did nothing and the Canadian
National did nothing, and the parties are left at the
respective rights and remedies, and they’re legal, and
they’re fully ripe for you to adjudicate precisely because
the Board will tell you if they were here that they have no
jurisdiction over contracts. There’s a line of cases that
are equally as long as counsel will quote to you on Tex-Mex
saying that the Surface Transportation Board will never
adjudicate a contract, they’re not a court, they don’t have
your skills. They don’t pretend to be judges. They won’t
do--they won’t touch your issues. So Congress purposely
separated the tracks and purposely said expedite, move
forward. 5o we respectfully submit, your Honor, that the
matter is fully ripe before the Board right now. The briefs
are in, the little pleadings on in —-- they’re not guite
briefs -- and the matter is ripe for the Board to
adjudicate. But so is the matter ripe for you to
adjudicate on legal issues. The parties, by choosing to

go for an exemption rather than invoking some other process,

left themselves -~ left themselves -- in the position to go
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to court to protect their legal rights, number one. Number
two, there is no trackage rights operation on behalf of
Canadian National. There’s nothing to protect. There’s no
line of railroad. There'’s just a series of executory
contracts which the trustee ~-~ which were negotiated, by the
way, under something like financial duress, I am sure that
the trustee if he is put on the stand, or I’m sure anybody
if they were put on the stand and were asked "Would you do
this deal in a normal time, would you sell access to a big
shipper for this amount of wmoney in normal circumstances?®
No, they acted under economic duress on the threshold of
bankruptey, and the--all the trustee has done is exercise
good business judgment to say that this is an impediment

to reorganization, this is a continuing cloud on the title
to the estate, and this is a legal issues. There are no
operations, there are no rights that have been created.
This is not a line of railroad, this is an executory
contract and the silence of the missing counsel from the
Surface Transportation Board speaks volumes to that. We
respectfully submit, your Honor, that this is fully in your
very capable hands to adjudicate. You needn’t defer to a
parallel agency that I suspect is not going to defer to you.
They have it in front of them and they’ll probably move
smartly forward. So I think that congress intended both

for you and for the Board to address the issue and allow




6/28D

MAY-24-02 14:13

10
11
12
13
14
15
16
17
18
19
20

21

24

-

FROM-VERRILL AND DANA 1-207-774~7499 T-125 P.26/36 F-781

25

the trustee to go on with the reorganization of the
railroad.

THE COURT: Could I just ask a couple of
questions?

MR. WHITE: Of course, your Honor.

THE COURT: That’s all great, as long as the STB
agrees with you, right?

MR. WHITE: Mnhum.

THE COURT: But if they =say no, this is a line ar
this does require adverse abandonment or there’s something
more there than just a contract and it invokes our
Jjurisdiction to deal with it, and I've already jumped,
that’/s--first of all, that’s my question, don't we have a
can of worms that we wouldn’t have if we just waited? 2And
my second question, and I’m not going to gang up with more
than two questions, is if it’s so patently clear that the
STB did nothing more than nothing and therefore these are
mere contracts not embodied with any of the necessity for
its public interest analysis or administrative duties, won’t
it be the case that you will have your answer that they
agree with your point of view very quickly, probably more
cquickly than it would take this Court to unsnarl things if
they didn’t agree with you?

MR. WHITE: To be candid, your Honor, yes. TI’11

address the first question. For--well, your questions are
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astute’ and exactly right on point. Yes, they probably will
act guickly because of the nature of the proceeding that’s
in front of them. 1It’s been fully briefed, it’s been kept
very simple. And indeed if they say, "Trustee, you lose, we
have somehow created trackage rights by our action or non-
action,% then, yes, we face a--we face an administrative
proceeding which you can help the process by directing the
agency to act smartly and expéditiously. You can have that
relationship with them to speed it. I’m not so clear,
however, if you say that the contract has been properly
rejected, but there is some kind of a residual right that
came into being because the shipper somehow is relying on
these trackage rights and will find another way for it.
That may not preclude the agency from going forward and
having a case even if you--even if you reject the contract.
The agency has great jurisdiction over its own dockets. It
can fashion some kind of a proceeding in the absence of an
underlying contract. They have--they’ve got very broad
Jjurisdiction that way, your Honor.

THE COURT: I appreciate that. Thank you.

. MR. WHITE: Thank you, your Honor,

THE COURT: Let me ask whether there’s--I mean, I
don’t want to end up with ping-pong here either, because I
think I‘ve got the gist of each side’s positions.

Mr. sippel, is there anything that you are absolutely
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compelled to add in reply?

MR. SIPPEL: Yes, your Honor, if T could.

THE COURT: OKkay.

MR. SIPPEL: I’d like to address the issue raised
by Mr. White that the STB has done absolutely nothing here.
what that overlooks, your Honor, is thate--is the whole
fundamental nature of the STB‘s exemption process. What
these exemptions are called are class exemptions which a
carrier can jinvoke as a shortcut to essentially avoiding
full regqulatory review of the transaction that otherwise is
subject to the Board’s jurisdiction. In creating the class
exemption, there are decisions that the ICC or now the STB
has made wherein the public interest findings are made.
What they basically said, we will adopt a class action
because these kinds of things are in the public interest and
we don‘t need to go through an individual regulated
proceeding every time one of these comes up. That’s just a
burden on the parties. And so having made the public
interest findings in adopting the class exemption, putting
that in the regs, then a carrier can come in on trackage
rights an invoke that class exemption and use the shortcut,
save time and save money. It’s part of the effort to
deregulate and simply the regulatory process that the
railroads have to go through. So the public interest

findings are there, your Honor. They were made at the time
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the class exemption was adopted.

THE COURT: Yeah, and removing the exemption or
revoking it is a whole different kettle of fish.

MR. SIPPEL: What the effect of revocation is is
to essentially say you can’t do this under an exemption, you
have to proceed on an individual regulated basis. Again,
your Honor, I‘ve already addressed this and I won’t go back
through this. The 1978 Bankruptcy Code, those changes apply
to abandonments governed by the Bankruptcy Code. Under 1170
those are abandonments of the debtor. This is not an
abandonment of the debtor, this is an abandonment of CN’s
rights., Thank you, your Honor.

THE COURT: Thank you. Is there anybody else that
wishes to be heard?

MR. CLEMENT: Your'aonor, I have just a couple of
very quick points from a bankruptcy hat, obviously, not an
STB or an ICC hat. Two points in response to the Court’s
concern, and these are my words, not yours, but that we
somehow would sort of scramble the eggs here, and then if
the STB did something that the trustee didn’t like, it would
be difficult to unscramble those eggs. I’d point out that
the motion seeks merely for authority of the trustee ta
reject the contracts and does not seek to actually have them
declared rejected today, so it would give the trustee the

ability to watch the STB proceedings and see what the result
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there is and decide based on those proceedings whether it is
prudent to reject or not. Second, I’d point out that a
rejection of the contract merely constitutes a breach. It
does not as--by operation of law, terminate the contracts.
Tt merely would relieve the trustee of the burdens of
performance at this point. And, third, even if you accept
everything that CN has said here, the only issue that
they’ve left on the table that they really argue should be
stayed would ke the issue of the trustee’s business judgment
to reject, leaving therefore I think free to go forward in
any event the issue of whether these are executory
contracts, Thank you.

THE COURT: Well, I've considered this and I
appreciate the argquments of counsel on both sides because
this is a new area for the Court, but events of recent days
promise that it wmay not be new for long. The motian to
stay seeks a stay of proceedings on the motion for authority
to reject the trackage and junction or haulage agreenment
pending action by the STB. I understand that what the
trustee is seeking is authority to reject, as opposed to
absolutely rejection, and I don’t doubt that it might be
possible or it might be appropriate to grant that authority
to reject conditioned on a determination by the STB. But
the conditions that the STB may place, if it chooses to go

forward with the regulatory proceeding, may be sufficient as
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to change the dynamics for the exercise of the trustee’'s
business judgment in a sufficiently significant'way that
the authority to reject contingent would be either a blank
check or it would be meaningless until we know what the STB
is going to do. And given the fact that this Court can be
available on very short notice to convene appropriate
proceedings when necessary, X think it better, rather than
conditioning authority to reject, to stay for a limited
peried of time proceedings on the motion for authority to
reject pending an STB determination because it appears to me
that there is potential for considerable mischief if the
contracts afe rejected before the STB acts for the reasons
stated by Mr. Sippel. I also don’t think it will unduly
delay. If Mr. White is correct, and I have no reason to
think he’s not coarrect;, about the alacrity with which the
STB will proceed given the minimal character of CN-
Waterloo’s complaints about what’s sought to be done here
and the lack of regulatory blessing for the arrangement in
the first instance, and if as represented and as I accept
the representation the matter is fully briefed before the
STB, then the chances are highly likely that there will be a
decision which clears the way for rejection in short order
within the next thirty to forty-five days, and we can move
things ahead quickly while avoiding the potential for

ensnarling this Court with a probhlem created by acting too
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soon. I’m not--I’'m not timid of acting, as I’ve—-I’ve given
you my view of the character of the contracts and the
potential for rejection rather straightforwardly at the
beginning of the hour. Nothing‘s been said today, although
we didn’t get to the second part of the arqument today, but
there’s nothing on review and re-review of the agreements
and the submissions of the parties that dissuades me from
the views I expressed then. But the parties will have an
opportunity to try te dissuade me once the STB acts ana we
go forward on these matters. The—-1 agree that such
discovery as is appropriate may go forward pending STB
action, but I’m going to stay in-court proceedings on the
motion to--for authority to reject for about six weeks
until eleven o’clock on June 26th here at which time T will
hear arguments to further extend the stay or to go ahead in
the light of STB inaction or to go ahead in light of STB
action, so we’ll continue both of the matters that were on
today to June 26th at eleven o‘clock and go forward. If
the STB acts extremely quickly, the continuance that I'm
ordering today is without prejudice to the parties if there
is felt necessity to seek an earlier hearing on the motion
to reject should the STB rule quickly and it be ripe for
further consideration of the motion to reject sooner than
June 26th. Like T say, I would not--I would not be hesitant

to act waiting for the STB but for the fact that this--the
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arrangement holds the potential that in addition to
relieving the debtor of the executory burdens of the
caontract, there could be results on the ground that are
subject to STB jurisdiction that should be addressed by them
ahead of time, and as T say, I think it’s sort of fruitless
to grant conditional authority to reject at this stage
because we ¢can convene on very short notice to get to the
meat of the matter following an STB ruling, and I am here at
the convenience of the parties to do that. Sa the motion to
stay is granted and continues-~it is stayed until June 26th.
There will be continued hearings on the motion to stay as
vell as continued hearings on the motion for authority to
reject June 26th at eleven o’clock here. If any of the
parties think that we’re going to require more than a

half an hour at that time or feel a need based on change

of circumstances to bring the matters before the Court
sooner or in a special setting, you should contact the
Clerk’s office and we’ll be sure to set it up for them
forthwith. Now, let me just say one other thing, because
some of the parties here may be parties with interest in
the three voluntary Chapter 11 railroad cases that were
filed in Bangor, as I understand it, yesterday. At the
eleven o’clock hour counsel for the trustee was in Court
with regard to the motion to extend the time to assume or

reject certain leases, and the U.S. Trustee through
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Mr. Checkoway was here as well, and I believe Mr. Keach
was here also. They indicated, the trustee and the U.S.
Trustee indicated the preference, a strang preference that
those three railroad cases which are cases in which the
debtors are related to Bangor & Aroestook be jointly
administered to effect the most efficiency in the court
process, and I also know that Judge Kornreich had had a
canflict which precluded him from sitting on this case,
which if as was represented at the ecleven o’clock houyr there
are many of the same parties and creditors involved, may
endure in any event. So I have conferred with Bangor
Clerk’s office, and I expect that should a motion for jeint
administration be fiied, it will be acted on guickly. If
there is a need for interim operating authority pending —
there is -- pending appointment of a trustee for the same
reasons as we entertained and entered orders authorizing
that in this case, the Court will be available to do that.
If there is need for other first aid types of orders, we
can be available tomorrow and Friday to do that in Portland.
So I just wanted the parties to know that we’re aware of
the situation, that we know there may be needs near tern,
that we’ve discussed the propriety of joint administration
short of consolidation as a first step, and that we can go
forward to handle the needs of the parties here in Portland

and do it on an administratively consolidated basis in any
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event - to make things run efficiently for them. Is there
anything else we caﬁ do in this case today?

MR. CLEMENT: Your Honor, I‘d just--so the Court
knows what’s coming down the pike as well, there are two
other affiliates that we expect will be filing this
afternoon. Those are subsidiaries of the Bangor & Aroostook
Railroad as opposed to sister companies. One is called the
Van Buren Bridge Company and the other one is called
Logistics Management, Inc., Those we expect will be part of
the package and would be subject to the motion for joint
administration as well. Just-~I don’t think it changes
anything you just said, but I just wanted you to—-

THE COURT: Van Buren Bridge is one of the parties
to--

MR. CLEMENT: That'’s correct.

THE COURT: =~the haulage, the agreements that are
before me now, right?

MR. CLEMENT: That’s correct.

THE COURT: Okay. Very good. Thank you for that.
Heads up. We’ll be in recess.

BAILIFF: All rise.

HEARING CONCLUDED (MAY 15, 2002)
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