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June 14, 2001

Surface Transportation Board ’

Office of the Secretary JUN 14 200
Case Control Unit MAIL
1925 K Street, N.W. N MANAGEMENT
Washington, D.C. 20423-0001 %

Re:  Canadian National Railway Company, Grand Trunk Corporation
and WC Merger Sub, Inc. -Control- Wisconsin Central Transportation
Corporation, Wisconsin Central Ltd., Fox Valley & Western Ltd.,
Sault Ste. Marie Bridge Company, and Wisconsin Chicago Link, Finance
Docket No. 34000

Dear Madam or Sir:

Enclosed for filing in the above-referenced docket are an original and
25 copies of Great Lakes’ Opposition to AK Steel Corporation’s Motion to Compel
Production of Documents. A certificate of service is attached to the filing. We have
designated this filing as GLT-10.

Also enclosed is a 3.5-inch diskette containing the pleading in Word 2000,
which is capable of being read by WordPerfect for Windows 9.0.

Please file-stamp the enclosed copy of the pleading and return it to our
messenger. Thank you for your assistance.

Very truly yours,

NAARE Y

Nicholas W. Fels

Attorney for
Great Lakes Transportation LL.C

Enclosures

ENTERED
Difice of the Secretary

JUN 15 2001

Part of
Public Record
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BEFORE THE

SURFACE TRANSPORTATION BOARD

Finance Docket No. 34000

CANADIAN NATIONAL RAILWAY COMPANY,
GRAND TRUNK CORPORATION, AND WC MERGER SUB, INC.
- CONTROL AND MERGER -

WISCONSIN CENTRAL TRANSPORTATION CORPORATION,
WISCONSIN CENTRAL LTD., FOX VALLEY & WESTERN LTD.,
SAULT STE. MARIE BRIDGE COMPANY, AND
WISCONSIN CHICAGO LINK LTD.

GREAT LAKES’ OPPOSITION TO AK STEEL CORPORATION’S
MOTION TO COMPEL PRODUCTION OF DOCUMENTS

Great Lakes Transportation LLC (“Great Lakes™) hereby responds to AK Steel
Corporation’s Motion to Compel Great Lakes Transportation LLC’s Production of Documents.

The motion is without merit and should be denied.

BACKGROUND

In its Decision No. 2 in this proceeding, served on May 9, 2001, the Board
accepted the application of Canadian National Railway Company and its affiliates (“CN”) to
acquire and merge with Wisconsin Central Transportation Company and its rail affiliates
(“WC”). In that decision, the Board stated that discovery may begin immediately and
encouraged the parties to resolve discovery matters “expeditiously and amicably.” Decision

No. 2, at 11.



On May 22, 2001, almost two weeks after Decision No. 2 was served, AK Steel
Corporation (“AK Steel”) served Great Lakes with 23 requests for production of documents and
two interrogatories. The requests sought extensive information about a GLT subsidiary, the
Bessemer and Lake Erie Railroad Company (“B&LE”), which serves AK Steel’s facility in
Butler, Pennsylvania. Among other things, AK Steel sought B&LE profit and loss statements
and balance sheets, 31 types of traffic data, traffic and revenue forecasts, extensive real estate
documentation for B&LE’s lines, and various categories of contracts. AK Steel requested
responses and production of documents by June 1, 2001.

Despite the breadth of the requested discovery and the intervening three-day
weekend, Great Lakes provided objections and responses to the AK Steel requests and produced
almost 700 pages of documents on June 1, as requested.! In response to most of thé requests,
Great Lakes provided information or documents, offered to make voluminous records available
at its headquarters, or advised that no responsive documents exist. In a cover letter
accompanying the responses, Great Lakes’ counsel invited AK Steel’s counsel to call if he
wished to discuss the responses or if he had any questions.”

From the time it served the responses to the time it received the motion to compel,
Great Lakes heard nothing from AK Steel. Counsel for AK Steel never contacted counsel for
Great Lakes to discuss the responses or to question the scope of Great Lakes’ document
production. On June 12, AK Steel served its motion to compel, seeking production of (a)

B&LE’s contracts for transportation of taconite to U.S. Steel’s Edgar Thomson Works in

! In addition to making documents available for inspection, Great Lakes delivered a

courtesy set of the documents to AK Steel’s counsel by messenger.

2 A copy of the cover letter is Attachment A hereto.



Pittsburgh; and (b) documents relating to agreements involving origination of taconite on another
GLT subsidiary, the Duluth, Missabe and Iron Range Railway Company (“DM&IR”). Further,
AK Steel requested “expedited consideration” of its motion.?

ARGUMENT

AK Steel’s motion to compel should be denied. The documents it seeks are not

relevant to the issues in this proceeding.*

I THERE IS NO BASIS FOR REQUIRING PRODUCTION OF THE CONTRACT
WITH U.S. STEEL FOR TRANSPORTATION ON THE B&LE TO THE EDGAR
THOMSON WORKS.

In its Request No. 16, AK Steel asked for “all contracts . . . relating to
transportation over some or all of” the southern portion of the B&LE. AK Steel now states that
it seeks only contracts relating to transportation of taconite to U.S. Steel’s Edgar Thomson
Works in Pittsburgh, Pennsylvania.” AK Steel insists that it needs to know B&LE’s contractual

arrangements with U.S. Steel because those terms are relevant to the question of whether taconite

3 Motion at 1.

4 The motion to compel should be denied for the additional reason that AK Steel has not

complied with the Board’s guidance regarding discovery in this proceeding. AK Steel waited
almost two weeks before serving its discovery requests; it waited almost two weeks after
receiving responses to file a motion to compel; and it failed to contact Great Lakes in an effort to
resolve any disputes before filing the motion. At the very least, and ironically, in light of its -
request for “expedited consideration” of its motion, AK Steel has been less than diligent in
pursuing its discovery.

> Motion at 5. The fact that AK Steel’s interest is focused on the contractual arrangements

of a major competitor at least raises suspicions about its motive in seeking discovery here.



shipments to the Edgar Thomson mill are likely to be diverted to an all-rail routing.® However, it
fails to explain why these contract terms would shed any light whatsoever on the likelihood of
diversions.

In fact, the terms of current or past contracts with U.S. Steel would indicate
nothing about whether a diversion of taconite covered by those contracts might occur following a
CN/WC merger. The extent to which taconite traffic destined for the Edgar Thomson facility
would be diverted to an all-rail move post-merger depends primarily on (1) whether such
diversion is physically feasible, (2) the terms a combined CN/WC would choose to offer, and (3)
the response of both the lake carrier and the B&LE to such offers.

Nevertheless, now that AK Steel has focused its request on U.S. Steel contracts,
Great Lakes has been able to determine that there is only one such contract relating to
transportation on the B&LE and that the body of that contract--exclusive of rate schedules-- has
previously been filed with the U.S. Securities and Exchange Commission. Because it has
determined that the body of the contract is on the public record, Great Lakes is now producing a
copy to AK Steel.

The only portions of the U.S. Steel contract Great Lakes is not producing are the
rate schedules. As explained above, rate information in the current contract is not relevant to
whether future diversions will occur. Beyond that, however, disclosure of such information to
any person who will play any role on behalf of a B&LE shipper in contract negotiations or other
commercial dealings with Great Lakes would provide a clear-cut commercial advantage to that

shipper, and a commensurate disadvantage to Great Lakes. That disadvantage would far

Motion at 6.



outweigh any possible relevance that the rate schedules might have to the issues in this
proceeding. Indeed, the commercial sensitivity of the rate schedules is the very reason why they
are not required to be placed, with the body of the contract, on public file at the SEC.

Moreover, such information is of even less significance now. Great Lakes has
had an opportunity to review the B&LE traffic in greater depth and has concluded that, even if
there were substantial diversions of taconite traffic to all-rail, B&LE would continue to serve
customers on the southern part of its line. Thus, Great Lakes no longer expects to argue that AK
Steel and other shippers on the southern part of the B&LE line are likely to lose rail service if the
merger is approved.

In these circumstances, there is no basis for ordering production of the U.S. Steel
rate information. If the Board should nevertheless conclude that the rate information must be
produced, it should incorporate certain safeguards in its order. To provide assurance that Great
Lakes will not suffer serious competitive disadvantage as a result of producing the rate
information, the Board should order that any individual who reviews the information in this
proceeding will be precluded from advising or representing any client in connection with
contract negotiations or other commercial dealings with B&LE.

Great Lakes does not request this protection lightly; it seeks such a condition
because it anticipates that production of the U.S. Steel rate information is likely to result in
significant competitive harm to B&LE and Great Lakes. Of course, Great Lakes would
designate the rate information as Highly Confidential under the protective order (the highest
available level of confidentiality), so that access would be restricted to outside counsel and
outside consultants. However, this step alone does not vprovide adequate protection. As the

Board may be aware, AK Steel’s outside counsel, Slover & Loftus, frequently advises its shipper



clients in contract negotiations with railroads.” Moreover, L.E. Peabody & Associates, which
often works for shippers, including Slover & Loftus clients, in Board proceedings, also regularly
advises these clients in rail contract negotiations. Great Lakes personnel who negotiate rail
transportation contracts with AK Steel and other shippers have encountered both Slover &
Loftus and members of the Peabody firm acting as advisers to the shipper in that setting.®

We do not suggest here that outside counsel and outside consultants who sign
protective order undertakings will not make good faith efforts to abide by those undertakings.
But if these individuals see in discovery the rates in a contract with U.S. Steel, it will be virtually
impossible for them to ignore what they have learned and not to take those rates into account
when later assisting a client in contract negotiations with B&LE. Knowledge of the U.S. Steel
rates would undoubtedly give these individuals a strategic advantage over B&LE in future
negotiations. Great Lakes has concluded that a provision barring individuals who review the
U.S. Steel rates from providing future advice to clients in connection with their contract
negotiations or bther business relationships with B&LE is the only way to avoid severe
competitive disadvantage for B&LE and Great Lakes.

Because it is not relevant to the issues in this proceeding, the Board should deny
the motion.to compel production of the rate information. At a minimum, any order to produce

such information should be subject to the requested condition.

7 See http://www.sloverandloftus.com/c_trans.htm (“Slover & Loftus . . . specializes in

representation of clients in commercial transactions with rail carriers. The firm has assisted
numerous utilities and other major coal shippers in negotiating rail transportation contracts in a
wide variety of different circumstances.”).

8 See the Verified Statement of Elliott M. Hughes, III, provided as Attachment B hereto.




II. THE DOCUMENTS RELATING TO DM&IR THAT AK STEEL SEEKS
ARE NOT RELEVANT TO ISSUES IN THIS PROCEEDING.

In its Request Nos. 19-22, AK Steel seeks production of several categories of
documents relating to origination of taconite on the DM&IR. As AK Steel describes it, the focus
of its requests is on possible contractual restrictions on the ability of other carriers to serve
located on DM&IR lines (including restrictions contained in trackage rights agreements). AK
Steel asserts that such restrictions are relevant to the question of whether DM&IR exercises
routing control over taconite shipments.’

The documents AK Steel seeks are completely irrelevant to this proceeding.
There is no dispute that DM&IR is the only carrier with the ability to originate taconite
shipments at the taconite facilities on its lines, inasmuch as no other rail carrier has access to
loading facilities at those mines. Great Lakes is prepared to stipulate to that. Thus, there is no
need to explore any agreements or other documents that might address this subject.'®

In connection with its argument on this point, AK Steel mischaracterizes Great
Lakes’ arguments, by suggesting that there is an issue as to whether taconite traffic would be
diverted away from DM&IR as a result of a CN/WC merger."" That is not the concern. Great
Lakes assumes that taconite traffic will remain on DM&IR, but will be diverted away from lake
carriage, and also away from carriage on the B&LE. Documents relating to origination of

taconite shipments at facilities on DM&IR lines or the terms of trackage rights DM&IR has

? Motion at 7-9.

10 The fact that DM&IR is the only carrier with the ability to originate taconite shipments at

facilities on its lines does not mean that it controls the routing of taconite moving from those
origins. For transportation beyond Duluth/Superior, shippers are free to elect between water
carriage and rail.

1 Motion at 8-9.



granted on its lines have no relation to the proposed merger and the likelihood of resulting
diversion of taconite traffic, because any such diversion will occur subsequent to the movement
on the DM&IR.

AK Steel has failed to show why the documents it seeks have any relation to the
issues in this proceeding. Its effort to obtain these documents amounts to a fishing expedition
and should be rejected.

CONCLUSION

For the reasons stated above, the motion to compel should be denied.

Respectfully submitted,
Nl ol
Leean M. Greenwald J. Michael Hemmer
Great Lakes Transportation LLC Nicholas W. Fels
135 Jamison Lane Carolyn F. Corwin
Monroeville, PA 15146 Covington & Burling
(412) 829-6892 1201 Pennsylvania Avenue, N.W.

Washington, D.C. 20004-2401
(202) 662-5578

Counsel for Great Lakes Transportation LLC

Dated: June 14, 2001
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CoVINGTON & BURLING

1201 PENNSYLVANIA AVENUE NW WASHINGTON, DC NICHOLAS W. FELS
WASHINGTON, DC 20004-2401 NEW YORK TEL 202.662.5648
TEL 202.662.6000 . LONDON FAX 202.778.85648
FAX 202.662.6291 " BRUSSELS NFELS @ COV.COM
WWW.COV.COM SAN FRANCISCO

June 1, 2001

Andrew B. Kolesar, III, Esq.
Slover & Loftus

1224 Seventeenth Street, N.W.
Washington, DC 20036-3003

Re: CN/WC STB Finance Docket No. 34000
Dear Andrew:

Enclosed is Great Lakes Transportation LLC’s Response to AK Steel’s First Set
of Document Production Requests and Interrogatories. Responsive documents are available in
Great Lakes’ depository. However, as a courtesy, also enclosed are copies of documents
currently available in the depository.

Some of the documents are classified as confidential or highly confidential under
the protective order previously issued in this case. Iunderstand from my telephone conversation
with you earlier today that any Slover & Loftus attorneys involved in reviewing the documents
will have signed the appropriate confidentiality undertakings under that order, as will any
consultants or other individuals to whom documents are provided.

Please let me know if you would like to discuss the Respdnse or if you have any
questions.

Sincerely,

Nk Ve
Nicholas W. Fels

Enclosures
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VERIFIED STATEMENT
OF

ELLIOTT M. HUGHES, III

My narme is Elliott M. Hughes ITI. I am Vice President of Sales and Marketing for Great Lakes
Transportation LLC (GLT), a position I have held since March 28, 2001. My responsibilities at
GLT include all sales, proﬁmtional, pricing and commercial development efforts of the
companies owned by GLT, including the Duluth, Missabe and Iron Range Railway Company
(DMIR), Bessemer and Lake Erie Railroad Company (BLE), USS Great Lakes Fleet, Inc. (GLF)
and Pittsburgh and Conneaut Dock Company (P&C Dock), Prior to assuming my current
position, I was Senior Director - Marketing for Transtar, Inc. (the predecessor parent company to
the current subsidiaries of GLT). In both this position and my current position, I have had
responsibility for negotiation of transportation service agreements with shippers.

In the course of my participation in contract negotiations with certain shippers, I have observed
that the law firm of Slover & Loftus and the consulting firm of L. E. Peabody & Associates act
as advisers to the shipper in connection with these negotiations. I have encountered Slover &
Loftus and members of the Peabody firm acting as advisers to AK Steel Corporation and other
shippers.

In my experience, knowledge of rates in a railroad’s contract with one shipper would be valuable
to other shippers negotiating rates with that railroad. T believe that if advisers to a shipper wete
awate of rates GLT has negotiated with U.S. Steel, it would provide that shipper with a

significant strategic advantage over GLT carriers, including BLE and DMIR, in future contract
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negotiations.

I, Elliott M. Hughes III, Vice President-Sales and Marketing, Great Lakes
Transportation LLC, declare under penalty of petjury that the foregoing is true and correct.
Further, I certify that I am qualified and authorized to file this statement. Executed on June 14,

2001,

77y

Elliott rwyhugy

TOTAL P.@3



CERTIFICATE OF SERVICE

I, Nicholas W. Fels, certify that, on this 14th day of June, 2001, I caused a copy of
Great Lakes’ Opposition to AK Steel Corporation’s Motion to Compel Productlon of Documents

to be served as indicated below:

By Hand:

John H. LeSeur

Andrew B. Kolesar III

Slover & Loftus

1224 - 17th Street NW
Washington, DC 20036-3081

By First-class Mail, postage prepaid:
Attorney General of the United States
c/o Assistant Attorney General
Antitrust Division, Room 3645

U. S. Department of Justice

950 Pennsylvania Avenue NW
Washington, D.C. 20530

Gregory Arras

President, Local Chairman
IBEW Local 366

745 Laurel Street

Cloquet, MN 55720

John D. Baker

Great Lakes District Council ILA
103 Erieside Avenue

Cleveland, OH 44114

Michael R. Benoit

Procter & Gamble Company
1 Procter & Gamble Plaza
Cincinnati, OH 45202-3315

John H. Broadley

John H. Broadley & Associates PC
1054 -31st Street NW

Second Floor

Washington, DC 20007

Michael Caliendo

Vice President - Transportation Group
Inland Lakes Management, Inc.

Post Office Box 1547

Muskegon, M1 49443-1548

Paul A. Cunningham

Harkins Cunningham

801 Pennsylvania Avenue, N.W.
Suite 600

Washington, D.C. 20004-2664

Robert D. Daleski

United Steelworkers of America District 2
2477 0U.8S.23 S.

Alpena, MI 49707

Richard E. Delano
General Chairman



BLE Division 163
4404 Normanna Road
Duluth, MN 55803

Nicholas J. DiMichael
Thompson Hine & Flory, LLP
1920 N Street, N.W,

Suite 800

Washington, D.C. 20036-1601

Paul M. Donovan

Laroe Winn Moerman & Donovan
3900 Highwood Court, N.W.
Washington, D.C. 20007

Robert F. Dorn

Interlake Steamship Company
4199 Kinross Lakes Parkway #300
Richfield, OH 44286

Kelvin J. Dowd

Slover & Loftus

1224 17th Street NW
Washington, DC 20036

Richard S. Edelman

O’Donnell Schwartz & Anderson, PC
1900 L Street, N.W.

Suite 707

Washington, D.C. 20036

Richard Eichmueller

Ramar Sales & Service LLC
517 Howard Gnesen Road
Duluth, MN 55811

Lloyd A. Either

Local Chairman

TCU Local 6811

1433 - 89th Avenue West
Duluth, MN 55808

Daniel R. Elliott III
Assistant General Counsel
United Transportation Union
14600 Detroit Avenue
Cleveland, OH 44107-4250

E. G. Ellicott

Keywell LL C

11900 South Cottage Grove Avenue
Chicago, IL. 60628

Joseph P. Fischer

Bay Engineering Inc.

253 North First Avenue
Sturgeon Bay, WI 54235

Steven A. Fisher

Executive Director

American Great Lakes Port Association
P. O. Box 76228

Washington, DC 20013

Terry L. Forsell

General Chairman

BLE Division 164

524 - 10th Avenue

Two Harbors, MN 55616

John M. Foschi

City of Proctor Minnesota
200 Second Street
Proctor, MN 55810

Jeremy M. Fryberger
President

Hallett Dock Company
Post Office Box 16447
303 S 37th Avenue West
Duluth, MN 55816-0447

Robert W. Gasior

International Ship Masters’ Association
4767 Elizabeth Lane

Brooklyn, OH 44144



Jennifer Marsh Ginder
Manager, Government Relations
Ondeo Nalco Company

Ondeo Nalco Center

Naperville, IL 60563-1198

Louis E. Gitomer

Ball Janik, LLP

1455 F Street, N.W.
Suite 225

Washington, D.C. 20005

John Glaser

Samson Rope Technologies
Post Office Box 11045
Shorewood, WI 53211

Harold G. Glowacki

Local Chairman, SEIU Local 259
907 West Gary Street

Duluth, MN 55808

Frederick B. Goldsmith

Vice President & General Counsel
Great Lakes Towing Company
1800 Terminal Tower

50 Public Square

Cleveland, OH 44113-2274

Leecan Marynchak Greenwald
Assistant Secretary

Duluth Missabe & Iron Range Railway Co.

P. O. Box 68
135 Jamison Lane
Monroeville, PA 15146-2330

Daniel J. Griffin

Vice President

Allegheny County Chamber Federation
101 Emerson Avenue

Pittsburgh, PA 15215

Donald F. Griffin

Assistant General Counsel

Brotherhood of Maintenance of Way
Employees

10 G Street NE

Suite 460

Washington, D.C. 20002

James Guttman

Mon River Towing, Inc.
200 Speers Street

Belle Vernon, PA 15012

Thomas J. Healey
Troutman Sanders LLP
401 Ninth Street NW
Suite 1000

Washington, DC 20004

Richard A. Heinemann

Boardman Suhr Curry & Field LLP
P. O. Box 927

1 South Pinckney Street - 4th Floor
Madison, WI 53701-0927

Davis Helberg

Duluth Seaway Port Authority
P.0.Box 16877

1200 Port Terminal Drive
Duluth, MN 55816-0877

J. Michael Hemmer

Covington & Burling

1201 Pennsylvania Avenue NW
Washington, DC 20004

James L. Henry

President

Transportation Institute
5201 Auth Way, 5th Floor
Camp Springs, MD 20746



William A. Hoey, IV
President

Gaelic Tugboat Company
Post Office Box 114

25088 Old Depot Drive
Grosse Ile, MI 48138-0114

James M. Hogan
President

J. W. Westcott Co.
Foot of 24th Street
Detroit, MI 48222

John F. Hogan

Vice President
Transcor Corporation
4955 Steubenville Pike
Pittsburgh, PA 15205

Terence M. Hynes

Sidley & Austin

1722 Eye Street NW
Washington, DC 20006-5304

Thomas L. Jackson
General Chairman
UTU - Local 1292

516 West 5th Street, #3
Duluth, MN 55806

Bruce A. Lind

Local Chairman
Yardmaster Local 1962
724 - 14th Avenue

Two Harbors, MN 55616

Michael D. Lundin

Michigan Limestone Operations, Inc.

1035 Calcite Road
Rogers City, MI 49779

Gordon P. MacDougall

1025 Connecticut Avenue, N.W.

Suite 410
Washington, D.C. 20036

Blair Mahan

Benson Electric Company
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Superior, WI 54880

Connie Marker
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Transportation, Inc.

128 North 21st Street

Superior, WI 54880
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Vice President

W.P. & R. S. Mars Company
4319 West First Street
Duluth, MN 55807

Michael R. McKay
National President
American Maritime Officers
650 Fourth Avenue
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S. A. McLennan Company
306 Board of Trade Building
Duluth MN 55802

Craig A. McNeil

General Chairman

American Train Dispatchers Department
2023 Allegheny Street

Duluth, MN 55811

Gerald Meinecke

Technical Compression Services, Inc.
2206 Engineers Road

Belle Chasse, LA 70037

G. Paul Moates

Sidley Austin Brown & Wood
1722 Eye Street NW
Washington, DC 20006
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RAG Coal Sales of America, Inc.
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Suite 120

Englewood, CO 80112-5300
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Northeast Technical Services Co. Inc.

P. O. Box 38189
Olmsted Falls, OH 44138

-William A. Mullins
Troutman Sanders LLP
401 Ninth Street NW
Suite 1000
Washington, DC 20004

J. Justin Murphy

Four City Consortium
6949 Kennedy Avenue
Suite E

Hammond, IN 46323

Douglas Nelson

Allouez Marine Supply, Inc.
3815 E Itasca Street
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Patrick J. O’Hern

Vice President & General Manager
Manitowoc Marine Group

Bay Shipbuilding Co.

P. O. Box 830
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Sturgeon Bay, WI 54235-0830

Sharon Opiela

President

Selvick Marine Towing Corporation
212 Alabama Street

Sturgeon Bay, WI 54235
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Seafarers International Union
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1300 Wilson Boulevard
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Secretary of the United States Department

of Transportation
400 Seventh Street, SW
Washington, DC 20590
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DeWitt Ross & Stevens
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Madison, WI 53703-2865
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MN Department of Transportation
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Local Chairman
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26 Sixth Street
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Wellington Maritime
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Vice President & General Manager
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Gary W. Williams

Chief, Bureau of Railroads

Illinois Department of Transportation
2300 S. Dirksen Parkway

Room 302

Springfield, IL 62764

Michael S. Wolly

Zwerdling Paul Leibing Kahn & Wolly
1025 Connecticut Avenue NW

Suite 712

Washington, DC 20036

E. C. Wright

E. I. Du Pont de Nemours and Company
1007 Market Street D-3100
Wilmington, DE 19898
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