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LANDOWNERS’ SUPPLEMENTAL AUTHORITY IN SUPPORT OF THEIR
MOTION FOR DECLARATORY AND INJUNCTIVE RELIEF

The Landowners in Flying S. Land Co. v. United States and Dawson v. United States filed

their Motion for Declaratory and Injunctive Relief on June 7, 2019. The Landowners’ motion set

forth the entire procedural history and present posture of the abandonment of the right-of-way at

issue. The motion also set forth the details of a deal between Nebraska, Kansas & Colorado

Railway (“NKCR”) and a Kansas entity, LI RR, LLC, designed to elicit payment from these

Landowners for their own property underlying the right-of-way in return for NKCR’s agreement

to consummate the abandonment. As stated in Landowners’ motion, NKCR cannot legally transfer

the right-of-way to LI RR, LLC under federal law without following the rules and regulations

established by the Board. Now, in a detailed newspaper article concerning the status of NKCR’s

abandonment, the entire scheme is laid out and confirmed (the newspaper article from the Garden

City Telegram is attached hereto as Exhibit A).

As set forth in Exhibit A, NKCR is attempting to rely on the permission or authority to

abandon already granted by the STB in the Notice of Interim Trail Use (“NITU”) to transfer the

right-of-way to LI RR, LLC, which is in violation of federal law and the Board’s rules and

regulations, because NKCR has not actually consummated abandonment even though they were

previously given permission to do so. The scheme, which is clearly set forth in Exhibit A,

establishes that NKCR has violated federal law and the Board’s rules because NKCR has

transferred the right-of-way to LI RR, LLC without the Board’s approval:

1) “In order to expedite this venture, the LI RR, LLC was formed and began talks
with the Nebraska, Kansas & Colorado Railway to purchase its right-of-way
through its abandonment of the railroad”;1—NKCR simply cannot sell the right-
of-way to LI RR, LLC or anyone else without following the law;

1 See Exhibit A, at 1.
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2) “Because the Nebraska, Kansas & Colorado Railway was not interested in
selling the 12 miles of track right-of-way that runs parallel to US-383 between
Almena and Harlan County, Nebraska, the LI RR, LLC will have to purchase
the entire abandoned route of 57.31 miles”;2—NKCR is selling the entire right-
of-way without following the law;

3) “We can sell contracts for quit claim deeds to each Landowner adjacent to the
railroad that will pay for the contract negotiated within NKRC so landowners
can stop Rails-to-Trails and actually receive deeds for the railroad right-of-
way that goes through their property. We have 120 days from May 6, 2019
(Sept. 3), to complete this and the best part is the Landowners absolutely have
control of the outcome today”;3—NKCR received permission to abandon through
the Trails Act and is now intentionally failing to consummate abandonment in order
to extort landowners and transfer the right-of-way, which they don’t own, and
without following federal law, while the right-of-way is still under the jurisdiction
of the STB;

4) “The second possible outcome is that NKCR could continue to ask for
additional extensions to abandon the railroad for another year every March
for an indefinite amount of time. It would allow the railroad to relay the
railroad rails at any time”;4—NKCR is subject to an adverse abandonment action
and can’t replace the rails and ties once abandoned;

5) “For the past 2 years, we have been working on call options for the deeds, said
Nelson, calls are merely short-term contracts that specify that LI RR, LLC
will deliver a deed for the description of the Landowners’ property that the
NKCR currently transverses. That deed will indicate that LI RR, LLC has
purchased all of the property and holds the deeds from the 57 miles of NKCR.
We in turn will provide a deed from LI RR, LLC to the landowners for a dollar
consideration agreed on between LI RR, LLC and the landowner. That dollar
amount will be deposited in an escrow account”;5—this is the illegal scheme and
NKCR has specifically admitted that they are blatantly ignoring and rejecting
federal law and the Board’s rules and processes; and

6) “In the meantime, LI RR, LLC retains the right to remove and pile the ballast
on the railroad right-of-way until Dec. 31, 2021. The rock will be made
available first to those Landowners who committed their funds to buy the
railroad right-of-way;”6—NKCR has not only removed the rails and ties, but LI
RR, LLC has also confiscated the ballast too, which they have no right to do.

2 Id. at 2.
3 Id. at 3.
4 Id.
5 Id. at 4.
6 Id.
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The scheme has now been confirmed. Neither NKCR or LI RR, LLC have any legal right

to transfer the right-of-way without following the rules and regulations of the Board and NKCR

does not have the right to sell the land underlying the corridor to LI RR, LLC, or anyone else,

because NKCR cannot sell what it does not own. With the removal of the rails and ties, and even

removal of the ballast, NKCR has clearly abandoned the right-of-way. NKCR has never notified

the Board of the transfer of the right-of-way and ha not consummated abandonment either.

The Board should place a condition on NKCR’s permissive abandonment authority under

49 C.F.R. § 1152.29(e)(2) by stating that NKCR cannot transfer or sell their interest in the line

prior to exercising their permissive abandonment authority. The Board should also immediately

direct NKCR to immediately confirm with the Board its consummation of abandonment. Since

the apparent deadline for this transaction, as stated in Exhibit A, is September 3, 2019, the Board’s

immediate action is necessary.
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