DENNIS G. LYONS
(2021 942-5858

25 copies of the
Inc., together wit
the document.

at (202) 942-5858,

gm
Enclosures _
cc:. All Parties of




BEFORE THE ' e
SURFACE TRANSPORTATION BOARD e

Yy f441 ZOJ(/
Meyy

STB Ex Parte No. 582 (Sub-No. 1) . L
MAJOR RAIL CONSOLIDATION PROCEDURES |

REPLY COMMENTS OF (&

AND CSX TRANSPORTATION, INC. | . Office of the Secrstary

JUN 05 2000

Mark G. Aron

. Pmm:'co}d
Peter J. Shudtz ‘
CSX CORPORATION

One James Center

901 East Cary Street
Richmond, VA 23219
(804) 782-1400

Paul R. Hitchcock

‘Nicholas S. Yovanovic

CSX TRANSPORTATION INC.
500 Water Street .

Jacksonville, FL. 32202

(904) 359-3100

James F. Rill
- Mark Schechter o 1
Virginia R. Metallo AKIN
" Timothy E. Boyle ‘H/
Ramsey Wilson
HOWREY SIMON :
ARNOLD & WHITE, LLP
- 1299 Pennsylvania:Avenue, NW.
Washington, D.C. 20004 '
(202) 783-0800

AP, STRAUSS,
FELD,LLP.

June 5, 2000



INTRODUCTION AND SUMMARY ... e 6

L

1L

11

THE BENEFITS OF RAILROAD DEREGULATION ARE
THREATENED BY PROPOSALS THAT THE BOARD

EMPLOY THE MERGER REVIEW PROCESS TO SEEK '
TO REREGULATE THE INDUSTRY .............. N SOOI 11

A.  Deregulation Under the Staggers Act Undemably Has
Advanced the Public Interest in a Competmve and N :
Efficient Rail System ... SRS SO ORYOTIO 12

B.  The Board Should Not Embrace Propo,!
Resulting in Reregulation of the Rai

Through Various Forms of Force Acoesé .............. SRR 15
1.  Mandatory Reciprocal Swi hmg/Trackage nghts ................. 22
2. Through Routes, Joint Pncmg an ,Aateways.%i....................Q ..... 24
3. . Abandonment of the One-Lump j)odtrine ...... et erreeeeaietes 28

4. Rate“Protectnon ........................................... S —<

IF THE BOARD ALTERS THE TERMS OF S* AO_RT-LINE
ARRANGEMENTS, IT WILL DISCOURAGE THE

CREATION OF ADDITIONAL SHORT LINES............... Lovveveenssieeesensions 34
IMPROVED INTEGRATION PLANNING 1 ELY |
SUPPORTED AND APPROPRIATELY ADDRESSES |

CONCERNS ABOUT RAILROAD MERG RUPTIONS.............. 36

A.  The CSX Proposal Provides A Viable
System For The Operation Of The Board’: l :
Planning INVOIVEIMENt ...................oivmriibinsiinninnianiribin s 38

B.  The Current Application Process Does Not.
Adequately Address Transition Planmng

C. Capacity and Supply Plans Will Al
and Full Use of Facnlmes and Rollm

The Planning Process Must Provide F




Iv.

VL

VIL

VIIL.

NO RADICAL CHANGES IN DEALING WITH

SHIPPER CLAIMS ARE WARRANTED..........ccoooucetinunmnnraniecos e 48
No Comments Justify Turning the Board into.a Claims Tnbunal ................ 45
B. CSX’s Proposals Are Complementary to the Board’s ’

Functions and Should Be Adopted...........cooecciccnclincnniccncnnnnen.. . 50
CSX’S BALANCED PROPOSAL FOR DEALING WITH o
DOWNSTREAM EFFECTS SHOULD BE OPTED......cooocovvvierrennn 52

CSX’S PROPOSAL FOR HANDLING CRO!
ISSUES IS CONSISTENT WITH LAW =
OBLIGATIONS AND IMPLEMENTS THE BOARD’S DUTY :

TO CONSIDER THE PUBLIC INTEREST THE ‘ _
UNITED STATES ...ttt et ie et et ns e 57
ISSUES CONCERNING EMPLOYEES AN SR RET—— 61
A. Railroad Consolidations Cannot Be Accompllshed Under

RLA or WJPA Procedures ..

B.  There Is No Basis for Expanding the Prote
C.  Transfers and Relocations

D.  Temporal Limitation on Override of Agrecmcnts ..... TR 67 .

VARIOUS SUBSTANTIVE COMMENTS ................................................ 69

A, “ACQUISItION Premitm®...........co.coooueeiviimmnieeseesssssbeeeeeresseeerenens .69’

B Ownershxp and Dnrectorshlps ofTermmal Carriers......oooveinnnnnn 71 .
C.  Environmental ISSues.................c.ccc..coo..... siereeneannies et eessene 72

D. Commuterlssues........:......;.........;.....; ............... S N reienivinennns 73

E

Two-Year Look-Back on Reclprocal SWItchmg
Cancellations ‘




IX.  VARIOUS PROCEDURAL COMMENTS ........ocoomiiiooo . 78

A Definition of “Applicant Carriers™ ..., 78
B. Confession of Prior Implementation Difficulties.................................... 78
C.  Disclosure of Settlement Terms ... 80
D.  Smaller Class T Carriers ... 81
E. Proposals Related to Voting Trusts ...l 82
CONCLUSION. ... e 83



BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Ex Parte No. 582 (Sub-No. 1)

MAJOR RAIL Cr '+ < :1DATION PROCEDURES

REPLY COMMENTS OF CSX CORPORATION
AND CSX TRANSPORTATION, INC.

CSX Corporation (“CSXC”) and CSX Transportation, Inc. (“CSXT")
(sometimes collectively, “CSX”), respectfully submit their reply comments to the
Surface Transportation Board (the “Board”) pursuant to the Board’s Decision in
the above matter, served March 31, 2000.

INTRODUCTION AND SUMMARY

CSX fully supports the Board’s call to examine how it shouid modify its
rules to deal with the “end-game” in major rail mergers! and the possible formation
of two major transcontinental railroads on the North American continent. The
Board does well, through the exercise of its foresight, to position itself to perform
its statutory responsibilities should it be called upon to review proposed trans-
continerital rail mergers. A more thbroughgoihg examination of transcontinental

merger proposals, as proposed in CSX’s initial Comments, is clearly necessary. Ta

! The words “merger” and “combination” are used throughout in reference to any
of the combinations set forth i in 49 U.S.C. § 11323(a)(1) through (5) and are not
restricted to statutory “mergers.”







particular, identification of the causes of unnecessary service disruptions that might
result from a Board-approved merger and the creation of processes to prevent those
disruptions in the future are most appropriate. Also needed is suitable considera-
tion of the downstream effects of mergers, given the present state of the rail map,
and of cross-border issues.

The Board, however, should not undo, through reregulation, the benefits that
have been achieved by free market competition in the rail industry — either in con-
nection with rethinking merger rules or otherwise. The requests by commenters
that the Board consider proposals that would turn back the powerful and beneficial
forces of deregulation ignore the benefits to the common good brought by free
markets. Chief among these proposals to reregulate are comments calling for
various forms of forced access as a condition to approval of mergers, unrelated to
any showing that such access is necessary to remedy a harm caused by the merger.
These proposals would drastically alter the basic efficiencies and economics of
railroad networks and discourage needed investments that would be made in a
deregulated environment. |

%* * * * * * *

Beforé dealing with the issues raised by the varioﬁs commenters, and
analyzing the Comments that CSX has already made in the light of the comments
of others, a word needs to be said concerning the unusﬁal Commenﬁ filed on

behalf of Canadian National Railway Company (“CN”). Presumably affected by




its position in its litigation with the Board, CN misconstrues not only the nature oﬁ

this rulemaking proceeding, but the nature of the crisis that led to the Board’s
hearings in Ex Parte No. 582 during March of this year and i’n turn to this
rulemaking. |

CN asks the Board to consider launching a parallel proceeding to the present
proceeding, involving an informal study, not generating any rules or deciding any
issues, as to whether it would be useful to have two transcontinental U.S. rail-
roads.2 CN also sees no reason generally, and certainly not in its own merger case |
with BNSF, to abandon the “one case at a time” rule.* These two points in the
CN Comments make it plain that CN does not want aﬁy bar raised against it, but
welcomes a different treatment for the rest of the industry.

The fact of the matter is that the CN/BNSF transaction would create a
transcontinental railroad deeply involving the United States. It would unite the
BNSF, which has extensive coverage throughout the United States west of the
Mississippi, with a carrier which serves all of the transcontinental gateways on the
east side of the Mississippi, and which has a route system from Chicago to Detroit

and Buffalo and to the Port of Halifax in Canada, an all-weather Atlantic port that

2 CN Comments, Major Rail Consolidation Procedures STB Ex Parte No. 582
(Sub-No. 1), May 16, 2000, at 4, 12.

3 Id. at4,20.




is closer to Europe than any Atlantic port in the United States.# Such a transaction

would be the start of the “endgame.”

As noted above, aligned with this proposal for a nonbinding‘ “informational
proceeding™ is a CN proposal that apparently stands alone among the more than
100 Cofnments — a proposal that the Board keep its “one case at a time” rule,
except possibly when a merger between a U.S.-based western railroad and a U.S.
based eastern railroad is proposed (that is, a combination involving either BNSF
or UP on the one hand and CSX or NS on the other).

This is part of CN’s strategy to present its proposed transaction as a sort of
extension of the IC transaction, part of “business as usual,” not ﬁresenting any like-
lihood of a transcontinental U.S. railroad that might draw the response of another
U.S. transcontinental proposal, and thus bring about the end of tﬁe “endgame.”

CN seems to say, against all reason, that the endgame has not yet started.

4 On top of this, it also has a transcontinental service throughout Canada, which
is what CN always speaks of in its filings with the Board, overlooking the fact that
it is proposing a true U.S. transcontinental railroad as well.

5 Id. ai4,12.

6  As part of this “business as usual” approach, CN claims that the first sentence
of the Board’s Policy Statement referring to the elimination of excess capacity in
the rail system as a primary goal of mergers, which all the other commenters
addressing the issue think is obsolete, is still correct. Id. at 6.




We know the Board will not be taken in by this.?

The Comments of the remaining major U.S. carriers, épart from BNSF
(which follows CN all or part of the way on these issues), do not take the same
cavalier attitude towards these issues as does CN. Although they have points of
differences with CSX’s views, they treat the issues responsibly. The Board ought
to look to CSX and thosé railroads to judge the>position of the rﬁajor United States
railroads. The Comments of the Association of American Railroads (“AAR™),
while sound as far as they go, unfortunately were not able to include a full discus-
sion of these and certain other important issues. The AAK was L;nable to file any
Reply Comments at all.3

Our replies to the May 16, 2000 round of comments follow. We deal first
with comments that Would turn the clock back to pre-Staggers Act days and which
generally are not fundamentally merger-related. We thereafter treat certain topics

which are genuinely merger-related.

7 To top all this off, CN’s merget partner, BNSF, wants to have the Board
handle its and other merger applications in reduced time — one year from the filing
of the Notice of Intent — or between six and nine months of the actual filing of the
Application. BNSF Comments, at 5. The issues involved in endgame mergers
need more time, not less.

8 CSX, jointly with UP and NS, is submitting a Joint Compendium of Prior
Railroad Submlssmm on Forced Ac¢cess and Bottleneck Rate Issues. These reflect
statements made by or on behalf of all major U.S. railroads prior to December
1999. CSX also endorses the Verified Statement of Wllham . Baumol attached
to the Reply Comments of UP. :




L THE BENEFITS OF RAILROAD DEREGULATION ARE
THREATENED BY PRCPOSALS THAT THE BOARD
EMPLOY THE MERGER REVIEW PRQ "ESS TO SEEK
TO REREGULATE THE INDUSTRY

Railroad deregulation transformed a moribund industry into an important
and vibrant competitive supplier of increasingly cémplex transportation services
to the nation’s growing economy. The Board, and its predecessor, through their

actions over two decades following passage of thesﬂ-Sg:t'éggers Act in 1980, have

been directly responsible for creating the environment in which competition has

flourished, rates have gone down, and the benefit fj_eregulation have been
achieved. The ultimate goal and sustainingiprinci;i of the Board ought to be to

continue to allow market forces to shape the industry for the overall benefit of

railroads and shippers and, most importantly, American consumers.

Efficiencies can bé achieved by approp:‘iéte mergers, and those efficiencies.
can benefit shippers in the form of lower rates and nced seévice. The Boaid’s
merger regulations ought not, by 5doption of 'rereg;j ry standards, create hurdleé o
that effectively may preclude an otherwise benefici
is not effectively barred by threat of reregulation, f d access measures, though .
they may benefit certain shippers, are, in the fmal analysis, regulatory handouts

and an abuse of the Board’s condi{ioning aﬁt’l}pmy, will harm shippers:over-

all by impeding the achievement of efﬁciemxré‘ ‘;sy, s that serve the common

good. Moreover, the adoption of these reregulat posals as ";_prescribved" "




attachments to mergers, whether or not: r, will inexorably leéd to

application of reregulation generally, ou merger context.

Undemably Has Advan ‘
nd Efﬁcient Rail Syf" "m

A. Dere' ulatlon Under the: S

The beneﬁts:df deregulation‘m: th largelv facilitated by th ,

Staggers Act, are well documented and' shlppers railroad worker v
and carriers.? The leglslatlve h1story of

Congress recogmzed that exxstmg regul'

shortfalls that resulted in the deterloratl ail system due to a basn ,.

failure to make requlred remvestment Act removed regulatory 1

barriers that had prevented raxlmads from the marketplace on the S

basis of efﬁclency.'? By replacing heavily es and service with

egulation: Changes in Rail-
B Office Of Economics,

98); Louis Thompson, U.
Comments of The Associ
ailro _ : raig F. Rockey, Major Rail
Consolidation P’r‘oc"é : Ex -No.1), May 16,
ic Deregulation,
d Deregulation,
 Transportation, 32

ECON. 63 (1989)

10 See STAGGER

6-1035, at 36-41 (1
reprinted in 1980 o



efficiency-driven competition, the Staggers Act transformed the nearly bankrupt

U.S. rail industry into “the world’s most cost-effective rail freight service.”!!

The evidence is clear and substantial that the gﬁfgct of deregulation has been

to increase the carriers’ length of haul and productiy_it'y,j;_increase volume, and

lower prices. From 1980 to 1996, railroad productivi :

impressive: ton-miles per employee has nearly quzidrtiﬁ‘led.lz Average haul length,

the key driver of cost-efficient operations, has more than tripled since 1981.13

Traffic volume from 1980 to 1991 increased 57 psaerc,ent-_.;14 Improvements in

efficiency have led railroads to reduce operating costs by 60 percent, mostly by

enlarging length of haul and increasing density — the true achievement of strategic

consolidations.!S Cost reductions, in turn, have alloWét:i_;the railroads more

effectively to compete with shippers™ other trans_portafi_on alternatives. Better

efficiency and productivity have enhanced railroad ,ﬁt;‘énéial results as operating

margins have gone from below four percent in 1981, to better than 16 percent in

1999.16 Equally as important, these cost savings and .imp;roved margins have

allowed the railroads to finance the significant capital reinvestment in railroad

1

12

13

14

15

16

Thompson, supra.

Association of American Railroads (“AAR”), Railroad Facts 2000.
Id e

Id ‘ .

AAR, Analysis of Class I Railroads, 1980-1995 (1996).

AAR, Railroad Facts 2000.




equipment and infrastructure, so vital to the carriers’ ability to Qrovide safe and

timely service to an ever growing volume of traffic.

The cost savings produced by more efficient, market-driven competition
undoubtedly also have been passed on to shippers in the form of lower rates.

According to an STB study, from 1981 to 1996, real freight charges fell 46 per-

cent.1?

The Board has recognized the substantial overall benefits that have derived

from deregulation:

As has been true for the nation’s rail system as a whole
since the Staggers Act, competitive pressures have been
sufficient to spur railroads to enhance productivity by
adopting efficient operating and management systems,

~and their costs have gone down each year because of
significant productivity gains. Competitive pressures
have ensured that the preponderance of those gains have
been passed along to shippers in the form of lower rates
and better and more responsive service.

Union Pacific Corp..- Control and Merger-—-Southern Pacific Rail Corp.,

STB Finance Docket No. 32760, Decision No. 44 (served Aug. 12, 1997), slip op.
at 118.

17 STB, Rail Rates Continue Multi-Year Decline, Feb. 1998.




B.  The Board Should Not Embrace Proposals
Resulting in Reregulation of the Railroad Industry

Through Various Forms of Forced Access

Reregulation through new merger condiitons that would burden the merging

parties with various forms of forced access, such as mandatory reciprocal switch-

ing, trackage rights, and rewriting of agreements creating short lines, will not result

in long term benefits to rail carriers or shippers. On the other hand, recognizing
that service problems associated with recent mergers are often the result of
capacity restraints, new merger regulations that instead require closer scrutiny

of the adequacy of the infrastructure of the merging partics, and of their capital
resources to enhance that infrastructure, will serve the public interest. CSX has
made detailed proposals for these matters in its comments; it favors no substantial
new forced access. Comments of CSX, at 11-20.

By disabling carriers from securing their long haul and destroying ¢cono-
mies of density, forced access requirements will reduce the cfficiencies that can
be achieved by mergers, which, in turn, will: (1) decrcasce the cost savings and
enhanced service that would benefit shippers: (2) create disincentives for carriers
to explore efficiency enhancing merger options, given that forced access provisions
would decrease the efficiency of the railroad’s network and drive profitability
below levels necessary to facilitate reinvestment in equipment and infrastructure

- maintenance, repair, and expansion; and (3) without justification or statutory basis,

15




embroil the Board in costly and inetficient regulation to determine access prices

should a merger be proposed.'s

Congress recognized in its enactment of the Staggers Act that “the rail
industry 1s a capital intensive industry which tor decades has had inadequate earn-
ings to maintain its plant and facilities at a level necessary to achieve ‘mproved
services.” 1Y Deregulation under the Staggers Act has been successful to date in
allowing railroads to create more efficient systems that can justify capital reinvest-
ment in their equipment and infrastructure, but continued reinvestment is needed
to meet ever increasing shipper demand for rail transpo:tation. It is paramount,
therefore, that the Board not adopt a regulatory regime that usurps the market
mechanism in determining the appropriate allocation of resources.

Other railroad commenters generally support CSX's position on forced
access. ™ Those carriers oppose usiug MErger review as an opportunity to grant
regulatory concessions to individuals, classes of customers, and other raitroads, all
at the expense of overall efficiency. Here, even CN notes that forced access in the
context of merger review could result in risks with significant unforeseen conse-

1* Clearly it would be inappropriate to set a flat rate for forced access given the
Board’s jurisprudence on trackage rights compensation. Dr. Baumol explains the
inefficiencies that would result from rates that have been cstablished at inappro-
priate levels inevitably involved in “one size fits all.” V'S, Baumol, at 10.

1 STAGGERS RAIL ACT OF 1980, H.R. REP. NO. 96-1035, at 95 (1980),
reprinted in 1980 U.S.C.C.A.N. 3978, 4039,

0 SNee, e.g., CP Comments, at 11-13; NS Comments, at 39-46.



quences.?! It also shares CSX's position that if forced access by alternative rail
carriers were to become a cost of merging, it could deter otherwise efficiency-
eﬁhancing mergers.2?

Norfolk Southern (“NS™) supports CSX’s position on preservation of the
“one-lump” doctrine,2? preservation of case-by-case analysis of three-to-two
issues.> and opposition to mandatory switching.2s Union Pacific (“UP”") which
makes an unfortunate proposal that could lead 1o the recrudescence of a scheme
like the discredited DT&I conditions, nonetheless “does not share the view of
many shippers that end-to-end mergers generally have anticompetitive vertical
effects, and [believes that] the Board must retain-the basic economic and legal
principles that guided the Borleneck decisions.™ 20

BNSF éiso observes that attempting to fashion non-merger-specific struc-
tural changes to competition through merger review is unwise and inequitable.2?
it concurs with CSX on issucs of avoiding the use of merger review to reevaluate
CN é()llllllcll(ﬁ, f;t 32.

22 fd at 33,
NS Comments, at 33.

o d at 32.
3 1d. at 46.
UP Comments, at 1. UP also notes that it “does not favor using the Board’s

Jurisdiction over rail mergers to alter the competitive structure of the rail industry

other than to address the eftects of'a merger.” /d. at 10. CN makes the same point.
See CN Comiments, at 30.

17




terminal switching and agrees that the Board should not abandon the one-lump
doctrine =¥
Besides the economic effects of forced access, the physical effects (which in

turn have economic consequences) are counterproductive to merger efticiencies,
are uikely to exacerbate capacity problems, and may result in, or worsen, opera-
tional integration difﬁcultiés. Trackage rights and reciprocal switching add
additional movements on rail lines, reduce the long haul and density of the line-
owning carrier, involve scheduling difficulties, and complicate the task of inte-
gration. The start-up of trackage rights does not resemble a tractor-trailer driving
onto a freeway ramp and merging into existing traffic. It is a complicated matter
involving m.anagcmcnt coopcraliop and planning. Traming of crews, pilotage at a
timie when pilots may be short. and scheduling all present difficultics. If the result
of granting trackage rights is to substitute two 50-car trains for one 100-car tram. a
further utilization of capacity nonetheless takes place, as doces a weakening of train
cconomics, since crew requirements are the same despite train length and fuel con-
sumption does not increase pro rata with the number of cars. The institution of
reciprocal switchig where none existed before can have ettects on capacity also.

The effect on yards of either form of access also must be considered. Moreover,

loomote continued from previous page

27 BNSF Comments, at 24 and 27.
2 [d
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they often make it possible for shippers that benefit from such movements to have

cither improved service or lower rates or both. But not all shippers on the Iinés of
carriers participating in such a merger will have new single-line service (they ;h’m}'
already have it, or it their present movements are joini-line, may not be aﬂ'ecté“}d by
the transaction) —- and there is no reason why a rate-freeze condition should be
applied. The theory of the Staggers Act is to interfere as little as possible with th;
economics of supply and demand. A rate freeze. as some commentators have };\iro-
posed, is contrary to the legislative mandate of the Staggers Act and would inte}'-

fere with the law of supply and demand, and it should not be rashly undertaken.

|
|

I.  1F THE BOARD ALTERS THE TERMS OF SHORT-LINE
ARRANGEMENTS, IT WILL DISCOURAGE THE
CREATION OF ADDITIONAL SHORT LINES |

Another area where some have sought a form of reregulation of the railroad
%
industry 1s the effort to undo the terms of past divestitures of shoriline rail systems

by major rail carriers. Proposals by the ASLRRA for measures such as uniform

. |
pricing and the removal of ““paper barriers™ invite the Board to turn back the regu-
1
|
latory clock and to ignore the cconomics of rail service. Much of what is said in |
%
Part 1 above is applicable to these proposals. Moreover. altering the terms of past

|
deals would both unfairly penalize past railroad spin-offs cx post fact., and dis-

|

courage any future spin-offs. In addition, removal of so-called paper barriers will

impact the economics of rail networks, dilute revenues realized by the Class 1 |



carrier, and ultimately impact decisions as to how to deal with branch lines,
potentially adversely affecting service to a large number of shippers.+

Broadening access rights by shortlines also further complicates merger

integration planning by introducing additional variables. Using the merger review

process to launch such complicating factors could largely obviate many of the

benefits of merger planning. There is no need for a wholesale review of arrange-

ments made when shortlines were created, and doing so is especially inappropriate

as a function of a review of a subsequent merger. Many of the non-railroad com-

menters did not even see fit to address this issue 45 Commenters. such as the U.S.

DOT, favor leaving the limitations established at the time of the divestitures of the

shorthimes (“paper barriers™) in place, and avoiding the reregulation of car supply
and pricing advocated by ASLLRRA  See DOT Comments, at 20-22 -0

The only appropriate action is to deal with the consequences of the merger
on the shortlines, not to make a merger transaction the occasion for the imple-
mentation of a wish hist of government-granted benefits at the expense of cthers,

or for the implementation of a reregulatory agenda. The Board’s approach in the

4+ Major railroads have a substantial interest in promoting the viability of short-
lines as feeder lines, bridge carriers, and for termination and origination services.
It would not be in their interests to harm those shortline connections.

4% This includes commenters such as NITL, The Society of the Plastics Industry,

The Fertilizer Institute, Dow Chemical, Shell Oil Company and numerous others.

4 As to the removal of “steel barriers,” a euphemism for trackage rights or other

means of forced access, see the discussion of forced access in Part 1.
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Conrail case n preventing the transaction from expanding the “paper barriers™ was
an appropriate exercise of the Board’s conditioning authority. So are proposals to
provide more details as to impacts on shortlines that are mcfger«rc!a(ed and CSX’s
proposal for pretiling contacts with all connecting short lines, so that merger-

related impacts can be identified.

L. IMPROVED INTEGRATION PLANNING IS WIDELY

SUPPORTED AND APPROPRIATELY ADDRESSES
CONCERNS ABOUT RAILROAD MERGER DISRUPTIONS

The consistent, justitied concern that shippers have raised in this proceeding
1s merger-related service tmpacts during the implementation phase. No one ques-
tions the proposition that some shippers have been adversely impacted in the
immediate wake of recent major mergers. Based on the concerns raised in this pro-
ceeding, the Board should take affirmative steps to address the integration process.
The proper role of the Board 1s to act al‘firu\;itimly to avotd problems that might

otherwise arise m the implementation of any {uture mergers.

There is a general consensus among commenting partics that improved inte-
gration planning is essential to prevent unnecessary service disruptions. Details
about how to improve implementation differ somewhat among commenters. as do
views on the appropriate role of the Board in resolving shipper claims, but a full

range of commenters agrees to the need for a procedure that provides a more
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detailed analysis of the carriers’ integration plans in order to foster confidence that

the process is well conceived and will be well implemented.+” )
Commenting partics raise two separate issues relating to integration and

service. Firse, there is broad consensus supporting the need to devise a planning

procedure that will avoid unnecessary disruption. Second, there is a more diverse

set of views regarding the STB’s role in addressing post-implementation effects on
shippers in the event that some disruption nonetheless occurs. It is axiomatic that
the better the integration planning process, the fewer disruptions will occur. It is in

- the public interest, therefore, for the Board to require that the carriers describe their

plans, and for the Board to monitor the integration process — ¢ven to the point of

consultative involvement.

On the other hand, the Board should not attempt to assume a major role in
addressing claims for damages in the event of service disruptions. The Board is
not well equipped to perform such a function. No commenter has demonstrated

that the forums currently available cannot deal effectively with the claims resulting

+7 In addition to Class [ railroads, shippers, other railroads and interested third
parties also support the gencral concept of integration planning. See, ¢.g., BNSF
Comments, at 17; NS Comments, at 19; CP Comments, at 9; UP Comments, at 8;
CN Comments, at 13; Comments of Chemical Manufacturers Association and
American Plastics Council, at 19; NITL Comments, at 19: DOT Comments. at 7-8:
Comments of New York, at 12; Comments of California Public Utility Comm’n,
at 6; and Comments of Western Coal Transp. Ass’n, at 5.
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from service disruptions. In the future, private insurance and private contract
negotiations are likely to play a greater role than litigation in resolving any claims.
However, there may be a role tor the Board to play, on behalf of smaller shippers,

as a mediator of disagreements which are not readily resolved privately between

the carrier and the shipper.

A.  The CSX Proposal Provides A Viable And Productive System For

The Operation Of The Board’s Integration Planning Involvement

By adopting procedures that have been proven effective in the context of
environmental review and safety integration planning, the CSX consultation propo-
sal promises practical benefits for the Board, shippers, and other railroads affected
by the implementation of any intzgration plan. The CSX proposal requires a
detailed fihing with an ongoing consultative dialogue between applicants and the
Board’s staft/consultant designed to identify possible issues that might arise at the
outset and as the plan 1s executed. For shippers, the ability to comment on a con-
crete plan, knowing that the Board’s siaff will be monitoring the implementation
of the plan, is preserved, and will improve public confidence in the ability of the
merging parties to infegrate without unnecessary disruptions. The cftects of the
integration on the operations of other railroads would also be subject to this pro-

cess. By seeing the merging roads. proposal for integration, nonmerging railroads
would be 1n a better pbsition to make their own plans. The Board’s staff will
remain engaged in the interactive monitoring process following authorization of

the transaction. Finally, in that Post-authorization period, as the NITL commented,
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the Board should follow ™

ts own example” in the form of the Conrail Transaction
Council® and require the carriers to establish a forum in which the integration

process can be constructively discussed. NITL Comments, at 19.

B.  The Current Application Process Does Not

Adequately Address Transition Planning
Through the Operating Plan, the current merger-review process assesses

operatioﬁa] issues from the standpoint of a snapshot of predicted conditions when
integration is complete, theoretically three years aﬁgr the Effective Date, but based
on an “impact year” some time well in the past. Although the operating plan pro-
vides insight into the “steady stat..” operation of the integrated railroad, it does not
describe the process of integration, /.¢.. the intermediate steps of getting from here
to there. The CSX proposal will supplement the “year-three out™ snapshot by pro-

viding detailed steps and procedures leading up to full implementation.

% The U.S. DOT comments support the use of a Council like the “Conrail Trans-
action Council” in every major merger case. Among the functions of the Conrail
Transaction Council was an interactive dialogue between the carriers involved and
the Council, which consisted of a broad representation of shippers and trade asso-
ciations of affected rail users. Since a period of nine months elapsed between the
Effective Date of the Board’s approval of the transaction and the effectuation of its
integration on “Split Date,” and since the Council was organized well in advance
of the Split Date, it has been able to perform a valuable function both before and

after the Split Date. In a transaction not involving a single-day ““flashcut™ but

rather a phased integration, similar benefits could be obtained along the steps
of integration.
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parties

integra

These of course are just a very few of the plans that must be made. Because

raifroads
effects.

planning.

To facilitate the smooth analysis of these issucs and their consequent effects.

There are a host of issues facing merging railroads. Principally, merging
must make decisions concerning the prioritization and staging of an
tion. As just a few examples, railroads must resolve:

What connections and other track changes will be made first;

When train and engine employees will be able to operate
beyond their historic properties;

When and how will yard operations be combined:

When and how the companies will integrate their computer
systems that govern the network;

When and how the companies manage locomotives and cars as
one distribution pool;

When and how changes will be made to blocking patterns: and

When and how customer service functions will be combined.

are networks, the answers 1o these questions and others create ripple

These effects can be obviated only through caretul. comprehensive

CSX proposes that the merging parties file their plan with their application, and

possibly preceded by confidential submission of a preliminary plan (like a Prelimi-

nary Environmental Report) a specified number of days prior to the filing of their
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merger application.® As filed with the Application, the formal plan will then be
subject te comment by parties of record and to an interactive consultation with

STB staff and consultants. Refinements to the Plan will comne about in response to

|
the Staff’s interactive process or in response to formal comments. This procass is

generally similar to the one already in place for environinental issues. The staff
would continue to consult with the Applicants as part of its monitoring function

|

|
assuming transaction approval, utilizing consultants as necessary. This interactive

process will provide both the thoroughness of comprehensive planning with the

|
flexibility to respond as implementation conditions change. The CSX proposal

accomplishes both of these objectives while using lessons learned in the indust‘{y
to avoid specific problems associated with past mergers. Among these are: |

. If the implementation is to be implemented in phases, the ‘
proposal will ensure that all necessary clements of service
provision are in place at the right time by the presentation of
critical path analysis and a proposed timetable for each phase;

i
PR o

- Like the environmental process, this consultative process will run on a parallel
track to the Board’s schedule for the examination of the application. The Integra-
tion Plan review is, in CSX’s view, a central part of the “public interest” determi-
nation which the Board must make, since if the Board cannot find that the appli-

cants have a plan that is likely to avoid major disruption, the Board may be unable
to make a finding that the benefits to the public of the transaction outweigh the \‘

public costs of bringing the transaction into fruition. So public parties may make
comments on the Integration Plan, as they do on the Environmental Statement filed
with the Board, either as formal filings in the docket or as informal representations
to the Board’s staff, as is the case in environmental review by the Board’s staff. Y

The use of a mixed formal and consultative proceedings appears to be authorized|

by 49 U.S.C. § 11324(f). Conforming changes to the Board™s regulations might UL
appropriate. “
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C.

The plan will ensure that the integration process is actively
monitored and managed by requiring a description of internal
manag :ment controls, including the identification of objective

milestones and managerial reviews prior to moving tfrom one
phase to the next:

The plan will ensure that the merging parties have assessed

the need for coordinations of work and work forces. It will also
assure that implementing agreements to permit these necessary
coordinations are in place at the proper time. It also requires a

plan for the timiung of reallocation of crews due to expected
changes in traffic:

The plan will ensure that computer system support functions
are sufficiently combined to support the integrated operations
functions at all times in the process. This-will help to avoid
problems experienced n past mergers, for example, when com-
panies were unable to verify locations of locomotives because
computer systems would not recognize the inputs from the
system of the acquired company;

The plan would provide for testing of information technology
and mternal controls that will allow use of simulations of data
through new computer programs and applications and permit
review by knowledgeable managers in consultation with Board
staff or consultants;

The plan would provide for choke point analysis and develop-
ment of alternative plans that wall chiminate the need for real-
time engineering around line-of-road, yard, and terminal choke
points, specifying altcrnative routes, and making sure arrange-
ments are in place with other railroads as necessary to achieve
these alternatives. These alternative plans would be much like
CSX winter contingency plan for Chicago with which the
Board is familiar.

Capacity and Supply Plans Will Also Permit Expansion and
Full Use of Facilities and Rolling Stock

Network capacity and car sypplies necessarily change as an integration

proceeds. So, too, may demand; albeit less predictably. Capacity and Supply
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Plans should be designed to ensure the nght steps are taken at the right time. For
instance, it the Traffic Study indicates that the merger will likely enhance rail serv-\
ice traffic over a particular line, the Operating Plan may indicate that a capacity |
expansion will be necessary. The railroad must still determine when to develop \
that added capacity. The Operating Plan may indicate that double-tracking will be |
needed between two points. However, the most efficient way to accomplish this ‘
may be to do so in advance or in stages. The Capacity Plan should describe what
the planned stages will be and how the carrier will handle the projected traffic as
the line capacity is increased in stages.
Sumilarly, an analysis of rolling stock requirements should answer the

question: ”;l\()w much and how soon?” The merged railroad’s effort to achieve
merger etfficiencies confronts it with decisions to make concerning car and loco-

motive acquisition. Fundamentally, a railroad must decide to what extent it intends

to be pro-active (acquiring power and cars i the expectation of traffic) the extent

. . . - R - g . . e !
that it needs to be reactive n this process (waiting until traffic matenalizes). The
Rolling Stock Integration Plan should set out the carrier’s chosen mix of options,
. . - . . . . N !
including the purchase of new cars and locomotives, the rebuilding of existing

ones, and leasing additional roiling stock. Of course, the plan must also factor in

the effects of car and locomoiive ntilization efficiencies brought on by the merger.

The plan should reflect the necessary flexibility to deal efticiently with the ebbs

. . ) i
and flows of demand growth through the integration period.
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D.  The Planning Process Must Provide Flexibility

While all commenters addressing the subject support having “Integration

Plans,” however styled, form a central part of merger applications from this point

forward, there is some difference of opinion as to the binding nature of these plans.
Some, exemplified by the Eastern Coal Transportation Association, suggest that
the Integration Plans be binding on the applicants and that they may not be
changed without an order of the Board.*® This strikes CSX as unwise and over-
regulatory.

The duty properly to manage the railroads, including properly managing the
implementation of a merger, should rest on railroad management, and should not
be transterred to the Board. Managerial flexibility will be needed during the
period of implementation of a major rail merger. It will inevitably be necessary
to make some “midcourse adjustiments” m the Integration Plan afier the Eftective
Date of the Board’s Decision authorizing a transaction. These should be repoited
to the Board as part of the Board’s oversight procedure, and a dialogue with Board

stafl may be had about them. but the responsibility for the departures from the Plan

0 See Eastern Coal Transportation Association Comments, at 8-10.



(or for the failure to depart from the Plan if circumstances make the Plun a problem

rather than a solution) should remain with the railroad’s management '

IV.  NO RADICAL CHANGES IN DEALING WITH
SHIPPER CLAIMS ARE WARRANTED

A.  No Comments Justify Turning the Board into a Claims Tribunal

Shippers, along with carriers, have a keen interest in avoiding service dis-
ruptions. whether caused by merger integration or otterwise. Of course, merger
integration generally poses a greater risk of disruption then do operations gener-
ally. Nonéthcless, the principal solution to disruption-based disputes is to mini-
mize disruptions rather than adjudicate disputes once they occur. Accordingly, the
Board most appropriately should direct its rulemaking efforts toward devising a
svsten, as discussed above, that significantly reduces the likelihood and severity
of disruptions in the future. The mechanisms already in place effectively can
deal wath ~vhat should be a smaller number of future disruptions attributed to any
merger. Thus, CSX and a number .uf other commenters have proposed to deal with

service disruptions largely through foresight and planning rather than with fresh

s Some commenters, in like vein, propose a “one size fits all” approach to the
administration in advance of merger implementations. See. ¢.g.. Comments of the
National Mining Association, at 4. CSX endorses a regime in which railroad
management cngages in defining the appropriate measurements - and then those
measurements will be applied to the integration process. This requires manage-
ment to meet challenges of its own creation, not imposed challenges that
management can claim are unrealistic.
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claims procedures.®? This is so for several reasons. [rsf, many shippers may
extract particular contractual protections for service disruptions. As the possibility
of these disruptions has become --- by now, if not earlier - clearly foreseeable,
these contracts properly allow the marketplace to set the terms of rights and duties.
Second, no shipper has made a case for why the courts and other adjudicators of
conflicts over service contractslor rail service generally are inadequate to protect

their interests. Zhird, courts traditionally deal with contract disputes and are far

better equipped than the Board to aét as a claims tribunal. In contrast. nc other
institution has the expertise or jurisdiction to coordinate the planning of the merger
integration process as does the Board.

The shippers” comments reflect varving positions on this subject. 3
They range from having the Board act as a comprehensive court of claims,™
to provisions stripping the carriers of all defenses and.lczwing only the quantum

of damages for adjudicauion.™ Scveral of these proposals have the unintended

ST See, e.g NS Comments, at 19 and 22; CP Comments, at 9; UP Comments,
at 6; BNSF Comments, at 17; CN Comments, at 12-13.

2 Among the various positions taken are a veiled attempt at reinstituting rate

regulation (see Comments of Society of the Plastics Industry.-at 11-12), allowing
alternate carriers to obtain trackage rights (s¢e Comments of Chemical Manufac-
turers Association and American Plastics Council. at 19), and calls for recovery
of economic losses, including consequential damages (se¢ Comments of Edison
Electric Institute, at 6-7).

81 See, e¢.pr, Comments of U.S. Clay Producer Traffic Association, Inc , at 4.

33

See, e.sn.. Comments of Edison Electric Institute, at 6-7.
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potential to wreak havoc on merger integration. Just as good planning can limit
disruptive consequences, bad claims measures can destroy what is left of a good
plan. For instance, one proposal for dealing with a disruption is for the Board to
“permit alternative carriers to provide service rehief on either a short-term or long-
term basis without the need for elaborate proceedings and hearings concerning the
necessity for emergency relief "%¢ Although this proposal ostensibly would allow
another carrier to replace one of the merging parties when disruption occurs, the
Boards current regulations already supply this relief on a temporary basis in the
context of serious service disruptions. See Fxpedited Relief for Service Inade-
guacies, STB Ex Parte No. 628 (served Dec. 21, 1998) (codified at 49 CF.R.

§8 1146-1147). Going further would not make the situation better. Indeed, many
merger-related service problems in the past have been the result of traffic conges-
tior . ad granting more trackage rights in the face of such a problem has the
potential for only making matters worse.

Some shippers, including Procter & Gamble and others, propose that the
Board impose a system of one-sided compulsory arbitration  compulsory on the
railroads involved, but not on the shippers — in which an arbitrator would make
a binding decision as to whether a carrier should pay reparations to a shipper for

substandard performance. In all cases, the shipper is left free to pursue judicial or

so Comments of Chemical Manufacturers Association and American Plastics
Council, at 19.
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contractual remedies if it wishes to, and so the arbitratioﬁ procedure would only
be launched if the shipper thought it would be better off in that forum than in any
other forum available to it.

Many of these proposals involve a “TV judge” sort of jurisprudence, in
which all contractual terms are to be ignored. Thus, the fact that a voluntary,
agreed-upon rail transportation contract provides for only limited relief for service
failures, or denies any relief, is to be ignored, and whatever arrangement that the
parties to the contract mutually agreed to as to the extent of liability is to be
ignored once the shipper decides 1o go to arbitration. Under other comments,
the whole issue of liability is to be ignored once service falls below a stipulated
measurement point,>” and the only remaining function of the arbitrator or other
decision-maker is to determine the amount of damages to be paid: these comments
generally provide no himtations on the kind (consequential” punitive?) or the
amount of damages.

Unfortunately, service difficultics arising from mergers have been far from
unconunon, and presumably if any railroad shipper in the United States has not
directly suffered from them, 1t has heard about them. What we have in such a éase

is a situation in which both parties understand that there is a risk and what the risk

57

See, e.g., Comments of Committee to Improve American Coal Transportation,
at 14; Joint Comments of Certain Coal Shippers, at 13; Comments of the California
Public Utilities Commission, at 0.
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is. In such situations, commercial eiperience has established ways of dealing with
it as among businesses. They include contractual provisions between the parties,
openly negotiated, with the price of the services negotiated in the light of the non-
price clauses: tariffs, which a party is free to use or not: insurance by the owner of
goods, for which the owner of the goods will pay a premium rather than having its
counter-party “insure” the risks itself in whole or in part. or buy its own insurance.

All these proposals by these commenters interrupt and frustrate - granting
windfalls -— the private ordering that has been worked out commercially and will
continue to be worked out between carriers and shippers. given the unfortunate
recent high incidence of difficulties 1n the aftermath of mergers, starting at least as
far back as the BN/SF transaction.

The Board should not inject itself into this situation cither as judge or as
the author ot a brand-new system. Even the better-defined and limited version put
forward by Union Pacific 1s not the way to go. The Board should not go down this
path at all. whether by promulgating 1ts own rules (as UP and some others sugpest)
or by launching arbitral remedies, with or without governing rules, with or without
Board review, as vartous commenters would have it.

Some of the suggested systems do involve the Board directly in
adjudication, others do not. Those that do not can create a system over which
the Board will have little control. Those that involve the Board will pose issues

of exhaustion of the Board's limited resources. An example is the proposal of
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U.S. Clay Producers Traffic Association, which wants the Board’s Administrative
Law Judges, skilled as they are (say the Clay Producers) in railroad matters, to
admndicate these claims cases. The Clay Producers overlook the fact that the Board
has no Administrative Law Judges and is forced to borrow those normally assigned
to other agencies, when it has a specific need for them, such as to resolve discovery
disputes in merger cases and similar proceedings.

A Many of the proposals seek to permit recovery of economic losses (conse-
quential damages).5® These are shortsighted and ignore both the limited economic
resources of the carriers and the basics of railroad ratemaking. No transportation
company is so well capitalized that 1t can afford to offer all of its customers a
business interruption insurance policy that would cover the full extent of the
customer’s commercial expectation interest. Such a requirement would require
an insurance policy with no limit, something which the current rate structure and
usual terms of current commercial agreements do not coniemplate.

B. CSX’s Proposals Are Complementary to the Board’s Functions
and Should Be Adopted

To the extent that comments reflect desires of smaller shippers for a larger
oversight role by the Board, they express an important concern, but provide the
wrong solution. Rather than creating a claims tribunal, the sounder approach to

achieving the common goal of avoiding problems, and resolving conflicts when

o See, ez, Comments of Edison Electric [nstitute, at 6.
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they occur, is the mediation procedure proposed by CSX. See Comments of CSX,
at 20. The CSX propesal for mediation avoids these difficultics. It makes no radi-
cal change in the law and is pointed toward consensual commurcial settlements,
not litigation, while preserving the shippers’ legal rights and respecting m'ivatcv
agreements. Railroads, facing competition from other raitroads and other transport
modes, have the incentive to deal fairly and expeditiously with their customers just
as other lransbonation companies do.

CSX’s comment that in the event of a protracted service failure, contract
shippers should have the right to escape from their contracts, regardless of what
the contracts say, is consistent with our general approach. CSX agrees that there
comes a point where it would be in the general interest of the rail network if ship-
pers were free to make other arrangements for the movement of their cargoes, and
that sheuld be the case regardless of what therr contracts sayv. It is on that basis
that CSX has proposed the regulation changes that were part of its Comments filed
May 16. But, as TSX’s proposal makes plain, the service difficulties ought to be
serious and protracted in order to justify a Board-granted termination of a contract.
The suggestions made by shippers, such as Procter & Gamble, that any diminution
in any service quality justifies a contract termination is another case of rewriting
the contract the parties made without any overriding reason in the public interest

to do so.
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In the end, the Board should concentrate its rulemaking authority on deter-
mining the best way to create the “ounce of prevention™ that past mergers indicate
1s needed. For even if'a pound of prevention is necessary. it surely is better for the
public overall than a ton of cure.

V.  CSX’S BALANCED PROPOSAL FOR DEALING WITH
DPOWNSTREAM EFFECTS SHOULD BE ADOPTED

With the exception of CN, substantially all the commenters addressing the
issue favor the Board’s proposal to do away with the “one case at a time” rule and
to make a reasonable investigation of the downstream effccts of a particular trans-
action, including combinations that inay be triggered by it.

A glance at a i'ail map will show that the CN/BNSF transaction produces
a lj.S. transcontinental railroad. not simply a.North/S()uth railroad. Mahy would
teel that the fact that its Eastern terminus is in Casiada is part of the problem, not a
reason why there is no problem. The proposed transaction would, from the day 1t
wis consummated, provide single-line service for cargo coming from and going to
Europe by ship to Buflalo, Detroit, Chicago, St. Louis, Memphis, New Orleans,
Kansas City, major points in Texas, Denver, Salt Lake City, the Great Plains, the
Southwest and Northwest, L.os Angeles/Long Beach, San Francisco/Oakland,
Portland. Seattle, and every other location served not by BNSF. That is a trans-
continental railroad. To be sure, in order foi the new transcontinental railroad to

be absolutely complete, it would require the addition of one of the two major
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eastern U.S. railroads, CSX or NS. But CN’s Mr. Tellier has said that he is
interested in dotng that.

There is no reason to have, as CN suggests, a separate informational pro-
ceeding to discuss U.S. transcontinental railroads or discuss what having only two
large railroads left in the United States or on the North American continent will
mean. Those issues have been put on the table by the Board in this proceeding.
And. by waiving the “one case at a time™ rule, the Board has put them on the table
in the CN/BNSF case, if it goes forward. For despite CN’s effort to have the
Board roll back its waiver of the “one ftransaction at a time” rule, the issue whether
CN/BNSF should be a U.S. transcontinental railroad, the issue whether there
should be any U.S transcontinental railroad, and, indeed the issue whether it is
consistent with the public interest tor there to be two, should be, and are, on the
table in the CN/BNSF case. That 1s where these issues should be, and they should
be there in the case of any merger proposal that leads to the creation or expansion
of a transcontinental railroad that affects the commerce of the United States.

A number of parties say that the termnation of the rule should only extend
to the Board’s adoption of a procedural and substantive consolidation of applica-
tions which are sumultaneously, or nearly simultaneously. filed.® These com-

menters say that to go beyond that s to engage in “speculation.”

o Nee, e.g, Comments of Wisconsin Central System, at 12-13.
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It seems to CSX that while it might have been “speculative™ then if the
Board’s predecessor had done away with the rule in 1980, to have considered a
“hypothetical” transaction (a term which commenters use to refer to the trans-
actions that have not been announced), it is not “speculative™ to do that now. if a
CN/BNSF transaction is approved, it is hardly speculative 1o believe that there is
a likelithood that a “fill-in” acquisition of either NS or CSX might well occur, and
that a responsive transaction involving UP and/or CN and/or the Eastern carrier not
mvolved with CN/BNSF might well follow. That would account for all of the six
major railroads on the North American continent, and it is hardly “speculation™ in
any realistic sense.

The transactions to be handled as hypothetical would be relatively few in
number:; under CSX’s proposal, they are imited by the definition of “transconti-
nental 11‘;1115;1&()11"; and they can be analyzed without speculation and without
prying into nonpublic negotiations by nonappucants.

CN conjures up various horribles, such as the taking of the depositions of
the CEQs of carriers which are not applicants and asking them about sccrctvmcrgcr
discussions.® Once again, CN does not “get it™; the issuc s not what combinations
are being discussed, but what combinations are objectively likely as responses.

The Board should not pry, and should not permit prying, into unannounced

o CN Comments, at 20.
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transactions. Only the applicants make themselves open to such investigation by
filing their application; the Board should not permit such an examination of anyone
else.

Some opponents of going beyond procedural consolidation say that it is
difficult to say in advance what the Board will do with the iicw evidence gained
tfrom abolishing the old rule. CN tries to demonstrate this in a lengthy analysis.
The fact of the matter is that it may be somewhat unclear in advance precisely what
the Board will do with the new evidence, but that is no reason to constrict the rule
change and deprive the Board of the evidence. It seems to CSX to be premature to
make rules now as io what v ! be done with the information obtained through the
change in the rules. In some cases, it inay be possible for the Board to dratt rela-
tively specific contingent conditions, contingent upon the approval of specified
future combinations.¢! In other cases, it might not be possible to do more than to
add, as a “belt-and-suspenders™ to the Board's general reservation of oversight, a
specific reservation of jurisdiction on a particular issue or topic, perhaps one not
limited by the traditional period of years reserved for oversight. The Board can

tailor these provisions appropriately as it gains practice n dealing with these

ol BNSF suggests a sort of “first in time of filing, first in right” rule, apparently
not conditioning Merger A contingently with respect to a possible Merger B.
Comments of BNSF, at 15. Such a rule is a good one for the Recorder of Deeds,
but for a Board charged with protection of the public interest, it seems inadequate
and lacking in foresizht.




issues. That really looking “downstream™ may involve the Board in taking actions
which it has not taken before is no ground for not looking and doing what needs to
be done,

Unlike the proposal put forward by CN to have an abstract, separate, non-
binding proceeding dealing with a reduction of the major North American railroads
to two, the proposal to examine likely responses does not involve any sort of
“government planaing.” The Board’s action, and CSX’s proposal to implement it,
will be triggered by a specific transaction — CN/BNSF, if it goes forward, or some
other first “endgame” transaction — and will simply explore the likely consequen-
ces of that privately proposed transaction and tueir impact on the public interest.

Other proposals adopt runaway versions of what needs to be shown once
downstream effects are to be considered. The Committee to Improve American
Coal Transportation takes the view that every concetvable combination consistent
with a propased transaction must be demonstrated to be consistent with the public
interest before the lead transuction can Bc aoproved. That is a caricature of the
Board’s intention in proposing a continuation of the abandonment of the old rule.
This same commenter makes another procrustean proposal thay there should be a
three-year moratorium fbllowing the consummation of one major merger before
another major merger is proposed. While CSX has been a supporter not only of
~ the Board’s action in temporarily “closing the window™ on major merger appli-

cations while the new rules are being thrashed out in this proceeding, and it also
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supported a freestanding moratorium given the present state of the mdustry, C§X

does not suppor: a proposal to impose mandatory waiting periods between merger
apphications. The matter should be lett in the Board’s hands: it is quite likely that
one merger would be appropriate response to another merger and that there would
not appear to be any reason to impose a delay in consideration of the sec. nd mer-
ger, even though it had not been negotiated in fime to be consolidated with the first

merger.

Vi. CSX'S PROPOSAL FOR HANDLING CROSS BORDER

ISSUES IS CONSISTENT WITH LAW AND TREATY

OBLIGATIONS AND IMPLEMENTS THE BOARD’S DUTY

TO CONSIDER THE PUBLIC INTEREST OF THX

UNITED STATES

With the principal exception of CN, and to a lesser extent BNSF, the com-
ments on cross-border matiers made by those commenters who expressed a view
on the subject were generally consistent with CSX's comments.

No one (except possibly CN) appears to be of the view that the Board should
not analyze any major or transcontinental transaction that involved carrices haviag
operations outside the United States in the same deptl. as if the entirety of the pro-
posed operations would take place within the United States. There also did not
seem 1o be any dissent, except such as may have been behind the CN Comments,

that the “public interest” that must guide the Board in making its decision is the

public interest of the United States.
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That consensus, CSX believes, supports the Comments that CSX submitted.
Those Comments in large part seek information to be taken into account in the
Board's determination of whether the proposed combination would be in the public
interest ofthekUnitcd States. The CSX comments seek system-wide information
about the operations, merger implementation, financial and other aspects of the
combining railroads. and of the proposed combination. A descripti ;n of foreign
law and of possible conflicts with U.S. law is also sought. Cross-border car supply
issues are to be put on the table. The possibility that the transaction as presented
to the Board may be altered by a sovereign act of a foreign country — an act not
within the scope of the Board’s plenary powers to dissolve restraints z;nci condi-
tions of any law of the Umited States or its states or municipalities®? - s dealt
with in a manner protecting the Board™s junisdiction and powers. The presence of
requirements of any sort that impose nationahty requirements on employment is to
be exposed. Disfavor is expressed with respect to p’mvisinns. including contractual
provisions, that require carriers operating principally within the United States to
have a majority of their directors be of any particular nationality or residence.
CSX’s suggestions are reasonable. With few if any exceptions, they simply

expand the Board’s information and permit an examination of issues that clearly

o2 See 49 US.C.§ 1132Ha). .




need to be examined. They are supported by the Comments of DOT and of the
U.S. Department of Detense ("DOD™).

CN and BNSF seek to lay down a smokescreen ulﬁscuring the Board’s vision
of its authority and of the provisions of relevant treaties to which the United States
is a party. Major rail mergers can raise important cross-border issues concerning
public safety, the environment, consumer protection, and national security. Con-
trary to the views expressed to the Board by CN and BNSF, the NAFTA and the
World Trade Organizatior ¢ “WTO") agreements clearly contemplate that agencies
like the STB can and should consider such issues. This STB oversight is, in fact,
very important, because the NAFTA and the WTO agreements do not discipline
private business behavior. Therefore, for example, contrary to BNSF’s statements,
NAFTA would not prevent private raiiroads from taking politically convenient
actions which aifected what customers they served and how they served them,
what routes they used, or what limnts they placed on the nationality of their board
of directors. However, because NAFTA protects the rights of U.S. government
authoritics, such as the Board. to regulate i the public interest, the Board can
consider and deal with these and other important cross-border issues.

CN 1s also incorrect in suggesting “aat under NAFT/\ the Board should defer
to trade agencies on cross-border matters. NAFTA and the WTO agreements do
not assign respor_lsibility for cross border issues like the ones at issue here to any

particular government agencies, such as foreign policy or international trade
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agencies, and they do not require any special deference to those agencies in such
matters. To the contrary, NAFTA contemplates that a variety of expert U.S .,
Canadian and Mexican agencies may be involved in handling cross-border issues.
For example, Chapter 9 of the NAFTA, which establishes rules for setting
NAFTA-consistent government standards and regulations related to goods and
services, including rail services, is written with the clear understanding that many
different domestic government agencies may be setting these standards.

NAFTA Chapter 9 also confirms that the Boarc can issue broad regulations
and can take highly restrictive action, if required to mect an objective within the
Board’s statutory jurisdiction. Chapter 9 does not restrict the Board’s activities
in any manner; it simply requires the Board to ensure that the standards it sets do
not discrifninatc against imported services and that the standards meet “legitimate

objectives.” “Legitimate objectives”™ under NAFTA include objectives “such as:

(a) safety, (b) protection of human . . life or health, the environment or con-
smners, including matters relating to quality and identifability of . . . services, . ..

considering, among m’lierb things, where appropriate, fundamental . . . geographical
factors, technological or infrastructural factors . . . but does not include the protec-
tion of domestic production . . " (NAFTA Arucle 915). In other words, the STB
is free to review and regulate cross-border rail services to achieve a full array of
public interest objectives. Chapter 9 also makes clear that the Board may take very

strict measures, including measures which “prohibit the . . . provision of a service
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