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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 35057

PETITION OF THE TOWN OF BABYLON AND
PINELAWN CEMETERY FOR DECLARATORY ORDER

Nature of the Proceeding

This is a case of national importance. In Hi Tech Trans.. LLC. STB Finance Doc. No.

34192, 2003 STB LEXIS 475 at *16 (Aug. 14,2003), this Board held that, when a non-rail

carrier leases railroad property to conduct its own operation, it is not entitled to federal

preemption. In the face of this clear decision, the New York and Atlantic Railway Company (the

"NYAR") and Coastal Distribution LLC ("Coastal"), who had been parties to a lease agreement

indistinguishable from the lease in Hi Tech, entered into a sham "agency" agreement pursuant to

which Coastal - a non-rail carrier - is solely responsible for the operation of a transfer

station/transloading facility and retains all of the revenues and profits in connection with that

facility.

NYAR and Coastal apparently recognized that this Board would see through their

arrangement, even after it was changed from a lease to a purported "agency" relationship. They

therefore chose not to inform the Board of their arrangement. Instead, while claiming that the

Board had exclusive regulatory jurisdiction over them - even though the Board did not even

know that Coastal's facility exists - NYAR and Coastal commenced a lawsuit in federal court in

New York seeking a determination that Coastal's facility was subject to federal preemption

under the Interstate Commerce Commission Termination Act ("ICCTA") and exempt from any

kind of state or local regulation. Under their theory, Coastal's facility is unregulated by anyone;
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it is not regulated by this Board, which has been kept unaware of its existence, and, at the same

time, it cannot be regulated by state or local authorities because it is supposedly within the

Board's exclusive jurisdiction.

The federal case that NYAR and Coast brought made its way to the United States Court

of Appeals for the Second Circuit in the context of a motion for a preliminary injunction. Based

on this Board's expertise in the area of preemption, the Second Circuit invited the parties to ask

the Board whether Coastal's operation was within its exclusive jurisdiction. The petitioners

herein - the Town of Babylon and Pinelawn Cemetery - have accepted that invitation; NYAR

and Coastal, on the other hand, are doing everything in their power to avoid Board scrutiny.

Stated simply, this case is Hi Tech in disguise. NYAR and Coastal have attempted to

repackage their relationship to avoid the Hi Tech precedent. But that precedent is binding and

cannot be avoided by making a few superficial changes. Companies like Coastal, which are

conducting independent businesses on railroad property, should not be allowed to evade state and

local regulations by teaming up with rail carriers like NYAR who are willing to lend their rail

carrier status to private companies whose operations have never been authorized by the Board.

Background

This petition is filed on behalf of the Town of Babylon (the "Town") and Pinelawn

Cemetery ("Pinelawn") in support of their joint request that the Surface Transportation Board

(the "Board") enter a declaratory order pursuant to its authority under 5 U.S.C. § 554(e) and 49

U.S.C. § 721(b)(4) for the purpose of terminating a controversy and removing uncertainty

concerning the scope of preemption under ICCTA.

The Town and Pinelawn seek a declaration that, to the extent that New York and Atlantic

Railway Company ("NYAR") has authorized Coastal Distribution LLC ("Coastal") - which is
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not a rail carrier - to build and operate a facility for processing construction and demolition

debris and other solid waste and to conduct other business on land owned by Pinelawn (the

"Farmingdale Property" or "the "Property"), such activities do not qualify for preemption under

49 U.S.C. § 10501(b) and, in any event, are subject to the Town's health and safety regulations.

Although NYAR and Coastal have taken the position that Coastal's operation falls within the

Board's exclusive jurisdiction, neither NYAR nor Coastal has made any type of application to

the Board with respect to the facility. As a result, the facility has been operating on the

Farmingdale Property without regulation or oversight by the Board or any other federal, state, or

local authority.

Statement of Facts

A. Identity and Addresses of Parties

The Town is a New York municipal corporation located in Suffolk County. Its address is

200 East Sunrise Highway, Lindenhurst, New York 11757.

Pinelawn is a not-for-profit corporation. Its address is P.O. Box 420, Farmingdale, New

York 11735-0420. Pinelawn is the fee owner of the Farmingdale Property.

NYAR, a Delaware corporation, is a rail carrier operating under authority from the

Board. Its principal office is located at 68-01 Otto Road, Glendale, New York 11385.

Coastal is a New York limited liability company. Its address is 1633 New Highway,

Farmingdale, New York 11735. Coastal has never sought or obtained authority from the Board

to operate as rail carrier. It does not own a locomotive and its employees are not railroad

employees. Although Coastal itself was not formed until 2001, its principals have been in the

waste disposal business for many years.
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B. NYAR Leased the Farmingdale Property to Coastal

The Farmingdale Property is located in an area zoned for residential use. It is bounded

by New Highway on the west and by Pinelawn on the south, east, and north.

Pinelawn leased the Farmingdale Property to the entity now known as the Metropolitan

Transportation Authority - the parent of the Long Island Railroad (the "LIRR") - in the early

1900s. In 1996, the LIRR entered into a transfer agreement (the "Transfer Agreement")1 with

NYAR under which NYAR acquired all of the LIRR's freight operations, including its interest in

the Farmingdale Property. The Transfer Agreement, which the Board apparently approved,

authorized NYAR to sublease the Farmingdale Property. (See Ex. A at f 3.1.2.)

On March 22, 2002, NYAR leased the Farmingdale Property to Coastal.2 The Lease

gave Coastal the right to the "exclusive use" of the Farmingdale Property for a term of five years

from the date on which the first rail car consigned to Coastal was brought to the Property. (Ex. B

at 1 A.) In return, Coastal agreed to pay NYAR $2,000 per month in rent. (M. at | C. 1.) The

Lease permitted Coastal to make improvements to the Property at its own expense, and did not

purport to relieve Coastal of its obligation to comply with any state or local law applicable to the

Property. It also required Coastal to pay NYAR's freight bills within 15 days of receipt. (Id. at

1 A copy of the Transfer Agreement is annexed hereto as Exhibit A. The Town and
Pinelawn do not have, and have never been provided with, a copy of the Transfer Agreement containing
pages 13 and 14.

2 The Lease, a copy of which is annexed hereto as Exhibit B, was superseded by another
lease dated July 11, 2002. The new lease, a copy of which is annexed hereto as Exhibit C. added a
provision relating to payment to the LIRR to buy-out its right to use a portion of the Property, and was
otherwise substantially similar to the Lease.
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When Coastal signed the Lease, it intended to use the Property as a distribution center for

construction materials that it planned to ship to Long Island by rail.3 But, according to Coastal,

the market for construction materials turned out to be smaller than it had anticipated, and it

decided to offer a different service on the Property: it was going to arrange to transport

construction and demolition debris and other waste to landfills in Ohio. To provide this waste

disposal service, Coastal needed a place to load and unload, sort, and store construction and

demolition debris and other waste. In late 2003, it therefore began building a structure on the

Farmingdale Property. The structure is covered on three sides.4 The fourth side is entirely open

and exposed to the elements. (See Ex. E-l.)

Neither Coastal nor NYAR made an application of any sort to the Board concerning

Coastal's waste disposal business or the unenclosed structure Coastal was building for use in that

business. The Board has thus made no assessment of the environmental impact of Coastal's

waste disposal business. In fact, it does not appear that the Board is even aware that Coastal

exists - much less that it is operating a waste disposal business on property leased to a railroad.

On March 29,2004, after learning that Pinelawn (and not the LIRR) owned the Property,

the Town issued a Stop Work Order to Coastal based on Coastal's failure to obtain a construction

permit. After issuing the Stop Work Order, the Town asked Coastal to explain "the proposed use

of the site." NYAR responded to the Town's inquiry, stating that it had "granted Coastal

J In an affidavit submitted in a case involving a different railroad property- - Buffalo
Southern R.R.. Inc. v. Village of Croton-on-Hudson. 434 F. Supp. 2d 241 (S.D.N.Y. 2006) - one of
Coastal's members stated that "Coastal transports and distributes essential building materials and
products to customers throughout the Northeast." The court in Buffalo Southern described Coastal as "a
construction firm" which had an agreement with the railroad for the shipment of construction materials to
be offloaded in railroad property. Id., 434 F.Supp. 2d at 246.

4 Copies of photographs showing the structure that Coastal built are annexed hereto as
Exhibit E.
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Distribution the right to make improvements and operate the Property in an agreement penned in

July 2002." Since the Stop Work Order was issued before construction was completed, Coastal

had not yet begun to use its three-sided structure in its waste disposal business. Thus, while the

Town knew when it issued the Stop Work Order that Coastal had not obtained a construction

permit, it did not know whether Coastal's proposed use of the Farmingdale Property violated any

other local law.

Following the Town's issuance of the Stop Work Order, NYAR and Coastal could have

petitioned the Board for a declaratory order determining that the facility was within the Board's

exclusive jurisdiction. Instead of doing so, they avoided subjecting Coastal's operation to Board

scrutiny and filed an appeal to the Town's Zoning Board of Appeals. The basis of their appeal

was that the issuance of the Stop Work Order was improper because the Farmingdale Property

was expressly exempt from state and local regulation under ICCTA and was within the Board's

exclusive jurisdiction. While the appeal was pending, enforcement of the Stop Work Order was

automatically stayed, and Coastal was able to finish building its three-sided structure. In late

August 2004, Coastal began receiving and processing construction and demolition debris on the

Farmingdale Property. At that point, it became clear that Coastal was operating a transfer station

from an unenclosed structure on the Property.

The Code of the Town of Babylon (the "Code") defines a "transfer station" as a "solid

waste management facility, including a recyclables handling and recovery facility or a

construction and demolition debris processing facility... where solid waste [which, by

definition, includes construction and demolition debris] is received for the purpose of subsequent

transfer to another solid waste management facility for . . . disposal." Under Section 213-281(F)

of the Code, processing of solid waste is only permitted in "enclosed structures" and cannot
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occur outdoors. Section 213-279 of the Code establishes standards for granting special exception

permits for transfer stations, including a requirement that the proposed use not result in

unacceptable levels of noise, dust, or odor; that it not pose risks to public health or safety; and

that it meet certain environmental standards.

C. The Repackaging of the Coastal-NYAR
Lease As An "Operations Agreement"

Between the time that Coastal signed the Lease in 2002 and the date on which the Stop

Work Order was issued in 2004, the Board rendered its decision in Hi Tech Trans., LLC. STB

Finance Doc. No. 34192, 2003 STB LEXIS 475 (Aug. 14, 2003), which held that a business

which was not itself licensed as a rail carrier could not claim that its activities were exempt from

state and local regulation simply because it had arranged to conduct those activities on property

leased from a rail carrier. The issue in Hi Tech was whether an arrangement between a waste

disposal company and a railroad - an arrangement virtually indistinguishable from the

arrangement between Coastal and NYAR - fell within the Board's exclusive jurisdiction and

therefore preempted local regulation. The Board concluded that the waste disposal company's

"relationship with [the rail carrier] is that of a shipper with a carrier," and was therefore outside

the Board's exclusive jurisdiction. As a result, the waste disposal company was subject to local

regulation. The Board noted that the situation in Hi Tech was substantially different from one in

which a carrier builds and owns a facility and holds itself out to the public as the owner of the

facility, but arranges for the facility to be run by a contractor. Id., at *7 n. 13,2003 STB LEXIS

475,at*15n.l3.

Once the Town issued the Stop Work Order and began questioning the basis of Coastal's

claim that it was exempt from local law, Coastal must have realized Hi Tech would prevent it

from successfully arguing that its Lease with NYAR placed it under the Board's exclusive
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jurisdiction and preempted the Town from enforcing its regulations: NYAR had not built the

facility on the Farmingdale Property; it made no contribution to the cost of constructing the

facility; it did not hold itself out to the public as the owner of the waste processing facility on the

Farmingdale Property; and Coastal was NYAR's tenant, not its agent.

In a blatant attempt to get around Hi Tech. Coastal and NYAR recast their arrangement,

substituting in place of the Lease what they called a Transload Facility Operations Agreement

(the "Operations Agreement").5 There was no business reason for replacing the Lease with the

Operations Agreement. Rather, the change was an obvious legal maneuver made "on advice of

counsel" in the face of the Board's decision in Hi Tech. The Operations Agreement was tailored

to make Coastal's relationship with NYAR look different from Hi Tech's relationship with the

rail carrier from which it leased railroad property. Indeed, in preparing the Operations

Agreement, NYAR was even represented by the same law firm which had represented Hi Tech

before the Board - Fletcher & Sippel, LLC. (See Ex. D at p. 13.)

The changes that Coastal and NYAR made were purely cosmetic. Thus, the Operations

Agreement recites that NYAR "desires to engage COASTAL as RAILROAD'S contractor, to

operate the Facility on RAILROAD'S behalf and that "RAILROAD shall control all aspects of

the Facility's transloading operations." (Ex. D K 1.02.) But, as NYAR has admitted, nothing

actually changed in the operation of the Farmingdale Property when the Lease was replaced by

the Operations Agreement: NYAR cannot hire or fire Coastal employees; it does not set the

prices Coastal charges for loading waste; it is not a party to Coastal's agreements with its

customers; it does not make any financial contribution to the maintenance or operation of the

Property; and it is not involved in how Coastal employees load the rail cars. For its part, Coastal

A copy of the Operations Agreement is annexed hereto as Exhibit D.
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could not point to anything NYAR did to "control its transloading operations." And, even under

the Operations Agreement, Coastal was required to obtain all applicable permits, waivers, or

other governmental authority needed to operate the facility. (Ex. D U 4.0l(d).)

Far from giving NYAR "control" over Coastal's operation, the only thing the Operations

Agreement allows NYAR to do is "review and audit" Coastal's records relating to the

Farmingdale Property and "inspect" Coastal's operation. (Ex. D f 1.02.) NYAR cannot even

use the tracks at the Farmingdale Property if its use would "unreasonably interfere" with

Coastal's operation. (Id. at! 1.03.)

The economics of the deal between Coastal and NYAR also remained the same when the

Lease was repackaged as the Operations Agreement. Instead of paying NYAR $24,000 per year

in rent, Coastal agreed to pay NYAR the same amount under the Operations Agreement in the

form of a fee of S20 per rail car for 1,200 cars a year - which was the number of rail cars Coastal

committed to deliver to NYAR per year under both the Lease and the Operations Agreement,

(Ex. D ̂  C; ̂  3.02.) Even though Coastal was ostensibly operating the Farmingdale Property on

NYAR's "behalf under the Operations Agreement, Coastal sets and collects the loading fee,

which it alone keeps. NYAR does not receive any part of Coastal's loading fee and does not

even know how much the fee is. Moreover, NYAR has admitted that it does not quote the fee to

its own customers or offer Coastal's loading services as part of the services it offers.

The Operations Agreement expressly authorizes Coastal to conduct its own waste

disposal business and states that, "[t]o the extent that COASTAL enters into any agreement with

a Customer for disposition of Commodities after transportation of the Commodities by

RAILROAD, COASTAL shall not do so as an agent of RAILROAD and shall indemnify, defend

and hold the RAILROAD harmless from any claims or liability arising out of COASTAL'S

-9-
DM1MI051164



activities on its own behalf." (Ex. D ̂  1.09; emphasis added.) Paragraph 2.01 (b) of the

Operations Agreement further provides (Id. at f 2.01(b)):

COASTAL may enter into separate agreements (collectively,
"Disposal Agreements"') in its own name with Customers whereby
COASTAL shall be responsible to such Customer for obtaining the
disposal of COMMODITIES, hi entering into and performing any
Disposal Agreements. COASTAL shall not make any statement or
take any action or fail to take any action that suggests that
RAILROAD is in any way participating in or approving any
Disposal Agreement of FsicT disposal arrangement. Any Disposal
Agreements shall be entirely independent from the transportation
and loading service provided under this agreement. Coastal shall
separately invoice and collect any fees or charges on its own behalf
under any Disposal Agreements.

(Emphasis added.)

To the extent that NYAR derives any benefit from the Farmingdale Property, it does so

incidentally at best; it provides shipping services for Coastal's customers. The real beneficiary

of the Operations Agreement is Coastal, which is able to use the Farmingdale Property to

generate between $4.8 and S6.8 million in annual loading fees6 and undisclosed additional

amounts under its Disposal Agreements - so far free from any type of federal, state, and local

regulation. NYAR pays Coastal nothing for supposedly operating the facility on the railroad's

behalf, nor does NYAR share in Coastal's enormous profits. All NYAR receives is an amount

equivalent to the $24,000 it was to collect in rent under the Lease, and its own freight charges,

which it also would have received under the Lease.

6 Coastal has admitted that it charges a loading fee of $27 per cubic yard and $57 per ton.
The average rail car is between 70 and 100 tons and 163 cubic yards. Thus, the loading fees on 1,200 cars
per year would be between $4,788,000 (for 70 tons) and $6,840,000 (for 100 tons).
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The only responsibility that NYAR has under the Operations Agreement is to "provide

reasonable rail service to the Facility." (Ex. D ^f 1.04.7) That responsibility is limited in f 1.05

of the Operations Agreement, which states that NYAR's "responsibility and liability for the cars

and their contents bound to or from the Facility ends when the cars are uncoupled from the

RAILROAD'S locomotive at the Facility, and the RAILROAD'S responsibility and liability is

resumed when the cars are coupled to RAILROAD'S locomotive." (Id. ffl 4.02,4.04.)

In short, the Operations Agreement creates no more than the thinnest facade of control.

Apart from the calculated insertion of the words "agent" and "control," the arrangement between

Coastal and NYAR is no different from the one this Board held was insufficient to entitle

Coastal's counterpart in Hi Tech to preemption. Like Hi Tech, Coastal contracts with shippers

for the transportation of construction and demolition debris8; like Hi Tech, Coastal unloads the

debris at its facility on railroad property; like Hi Tech, Coastal later reloads the debris onto rail

cars; like Hi Tech, Coastal loads the rail cars at its own expense; and like Hi Tech, Coastal is

solely responsible for the cost of building and maintaining its facility. Hi Tech Trans. LLC.

supra. STB Finance Doc. No. 34192, at **2-3, 2003 STB LEXIS 475, at **4-5 (Aug. 14, 2003).

The only differences that Coastal and NYAR pointed to between the situation in Hi Tech

and the situation here are imaginary. First, they claimed that Hi Tech's facility was not held out

to the public. However, the Board's decision makes clear that Hi Tech was doing the same thing

that Coastal does: it "contracts with shippers for the transportation of C&D debris." Hi Tech

Trans. LLC. supra. STB Finance Docket No. 34192, at *2,2003 STB LEXIS 475, at *4. The

7 The Operations Agreement contains two paragraphs numbered 1.04.

3 To date, the Town and Pinelawn have not had the benefit of any discovery and have not
seen any of Coastal's shipping contracts. It is possible, if not likely, that Coastal is still receiving
shipments at the Property as NYAR's "consignee."
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other alleged distinction was that Hi Tech did not itself purport to be a rail carrier. In actuality,

Hi Tech made the same argument that Coastal and NYAR made in claiming that Coastal was

entitled to rail carrier status. Hi Tech asserted that it "'operates a "railroad" insofar as it operates

intermodal equipment used by or in connection with a railroad and operates a terminal facility

and yard and ground used for transportation.'" Hi Tech Trans, LLC v. State of New Jersey. 382

F.3d 295, 306 (3d Cir. 2004) (quoting Hi Tech's brief).

There are other similarities between Coastal's arrangement with NYAR and the

arrangement in Hi Tech. Like NYAR, the railroad in Hi Tech does not set or quote rates for

transloading, disclaims responsibility or liability for the waste processing company's operations,

and is responsible for nothing except transporting the loaded railcars. Ibid. (Ex. D UTf 1.05,

3.01.) The only real "distinction" between this case and Hi Tech is that Coastal and NYAR

added some cosmetic references to control. That is not enough to bring Coastal's operation

under the Board's jurisdiction.

D. The Zoning Board of Appeals Saw Through Coastal's
Attempt to Manufacture a Difference Between Itself and Hi Tech

Although the Town had issued its Stop Work Order while the relationship between

Coastal and NYAR was that of lessee-lessor, they had replaced the Lease with the Operations

Agreement by the time the Zoning Board of Appeals heard their appeal. Over the course of a

two-day hearing on Coastal's appeal, the Zoning Board of Appeals listened to testimony from

representatives of Coastal, NYAR, Pinelawn, and other neighboring property owners. At the

hearing, Coastal's representatives described their operation. They admitted that waste was

tipped onto a pad in their three-sided structured where Coastal employees sorted through it to

extract recyclable scrap which they then sold for a profit. Copies of photographs showing

Coastal's waste disposal business in operation are annexed hereto as Exhibit E. They leave no
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doubt that Coastal is sorting waste in an unenclosed structure from which dust is released into the

atmosphere and water runs off into neighboring properties.

Coastal's attorney also testified as an expert on railroad law at the hearing before the

Zoning Board of Appeals. He admitted that, where the relationship between a rail carrier and the

party operating a waste disposal facility on railroad property was that of landlord-tenant, the

waste disposal operation was not within the Board's exclusive jurisdiction and was subject to

state and local regulation. While NYAR and Coastal contended that the change from the Lease

to the Operations Agreement was more than cosmetic, the limited information available to the

Town and Pinelawn indicates that Coastal is running its own business on the Farmingdale

Property for its own benefit; it was not retained by NYAR to provide a service that NYAR

agreed to provide to its customers.

On April 15,2005, the Zoning Board of Appeals issued a decision denying Coastal's

appeal and upholding the issuance of the Stop Work Order.9 The Zoning Board of Appeals

explained that Coastal's use of the Farmingdale Property did not constitute '"transportation by

rail carrier' so as to come within the Surface Transportation Board's jurisdiction pursuant to the

ICC Termination Act" because Coastal - and not NYAR - "is controlling the operation of the

site." (Ex. Fat p. 16.) It added:

Coastal is marketing the site, erecting structures that it requires on
the site and repairing tracks at the site, not New York and Atlantic,
who is the party actually certified as a railroad. Coastal is
fundamentally operating independently of the railroad.

(Ex. F at p. 16; emphasis added.)

A copy of the decision of the Zoning Board of Appeals is annexed hereto as Exhibit F.
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The Zoning Board of Appeals further found that Coastal's activities on the Farmingdale

Property were not limited to transloading, which was the only activity that NYAR purported to

supervise in any respect. Referring to the Disposal Agreements that Coastal was authorized to

make with its customers, the Zoning Board of Appeals wrote that "this disposal use of the site by

Coastal is independent of New York and Atlantic, based on the language of the agreement, and

does not in any way constitute transportation or a transit purpose. This is an independent

proprietary use of the premises, not involving the railroad" and "is not exempt from local

zoning." (Ex. F at pp. 17-18.)

The Zoning Board of Appeals went on to find that the facts before it "are extremely

similar to the facts of the HiTech case wherein the Court determined the activity at the site to be

at most, transportation 'to rail carrier.'" (Ex. F at pp. 18-19; emphasis in original.)

With respect to the business Coastal was conducting on the Farmingdale Property, the

Zoning Board of Appeals found that it was not simply transloading. Rather, it involved

recovering recyclable scrap from the debris it received and selling it for a profit. The Zoning

Board of Appeals held that "this money-making endeavor by Coastal of presorting construction

and demolition material prior to its transport does not constitute transportation purposes ...."

(Ex. F at p. 28.)

E. Coastal's Operation Exposes the Public to Health and Safety Risks

At the time of the hearings before the Zoning Board of Appeals, Coastal had only

recently begun operating its waste disposal facility. Despite the limited period of period of

operation, it had already become apparent that trucks were coming to the facility directly from

construction sites and were depositing roofing materials and other unprocessed construction

debris onto the floor of the unenclosed facility where it was disturbed and released into the
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atmosphere as dust and run-off. Indeed, in its decision, the Zoning Board of Appeals commented

on the roofing material that was being brought to the facility. (Ex. F at p. 9.) Although roofing

material is known to contain asbestos, Coastal subjects such material to the same treatment as

non-hazardous debris, and has not complied with any of the federal, state, or local laws designed

to protect the public from exposure to potentially hazardous materials.

In the years since the hearings before the Zoning Board of Appeals, the situation has not

improved. The Town and Pinelawn have observed no decrease in the amount of dust generated

by Coastal's facility. On the contrary, because Coastal's volume commitments to NYAR

increase over time (Ex. D at ̂  5.01(c)), the Town and Pinelawn have every reason to believe the

conditions will continue to worsen. In the meantime, Coastal has not voluntarily adopted the

safeguards reflected in the federal, state, and local laws by which it would be bound - and by

which other waste disposal facilities are bound - if it were not operating on property leased to a

rail carrier.

F. Coastal and NYAR Challenged the Determination of the Zoning Board
of Appeals in Federal District Court - and Not Before this Board

Coastal and NYAR had acknowledged that, once the Zoning Board of Appeals ruled on

their appeal, they could ask this Board for an advisory opinion on the question of whether it had

exclusive jurisdiction over Coastal's operation. However, they did not seek such an opinion.

Once again, they avoid exposing Coastal's operation to Board scrutiny and instead filed an

application in the United States District Court for the Eastern District of New York (the "District

Court") for a preliminary injunction barring the Town from enforcing the Stop Work Order. No

discovery was conducted in the District Court action.
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The District Court granted the application on January 31, 2006.10 Its decision was based

on its conclusion that Coastal and NYAR had shown a greater than 50 percent chance of success

on their claims that the Operations Agreement made Coastal NYAR's agent and that, even

though Coastal had not sought or obtained Board approval to operate as a rail carrier, Coastal

nevertheless qualified as a rail carrier and, as such, was within the Board's exclusive jurisdiction.

The District Court made no attempt to explain how Coastal could itself be treated as a rail carrier

even though Coastal never assumed any of the obligations of a rail carrier, is not licensed by the

Board to operate as a rail carrier, and does not itself connect to the national rail transportation

system. The District Court also ignored the fact that Coastal employees are not railroad

employees and, unlike railroad employees, they participate in the Social Security System and are

eligible for worker's compensation. The District Court thus allowed Coastal to enjoy the

benefits of rail carrier status without bearing any of the burdens.

G. The Second Circuit Modified the Injunction to Permit the Town
and Pinelawn to Petition the Board Concerning Its Jurisdiction

The Town and Pinelawn filed appeals from the District Court order granting preliminary

injunctive relief barring them from taking any steps to enforce the Stop Work Order. Although

the United States Court of Appeals for the Second Circuit declined to reverse the District Court's

order, it modified the preliminary injunction to make clear that the Town and Pinelawn - or

Coastal and NYAR - were free to petition this Board for a declaratory judgment as to whether

Coastal's operations are within the scope of the Board's jurisdiction.11 The Second Circuit

expressly held that "it is wholly appropriate that the parties should seek further guidance from

10 A copy of the District Court's decision is annexed hereto as Exhibit G.

'' A copy of the Second Circuit's decision is annexed hereto as Exhibit H.
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the STB notwithstanding the pendency of litigation in federal court." Coastal Distribution LLC

v. Town of Babvlon. 216 Fed. Appx. 97,103, 2007 U.S. App. LEXIS 3042, at *14 (2d Or. Feb.

6,2007).

Having been authorized to present the issue to the Board, the Town and Pinelawn have

now filed this petition in order to obtain a determination from the Board about whether Coastal's

operation is subject to the Board's exclusive jurisdiction. Coastal and NYAR could have sought

the same determination from the Board. But, while claiming that the Board alone has

jurisdiction over Coastal's operation on the Farmingdale Property, Coastal and NYAR appear to

be reluctant to submit to the Board's jurisdiction and have consistently chosen to proceed

elsewhere.

It does not appear that the issue this petition raises will be determined by the decision the

Board renders in New England Transrail. STB Finance Doc. No. 34797,2006 STB LEXIS 364

(June 12, 2006). Unlike the rail carrier in New England Transrail. NYAR is an existing carrier

which is already authorized to use the Farmingdale Property. Based on its status as an existing

rail carrier, NYAR has taken the position that it need not seek any type of permission from the

Board concerning Coastal's operation or the Farmingdale Property. New England Transrail, on

the other hand, has asked the Board for an exemption permitting it to operate a new facility in

Massachusetts and the Board can therefore condition its approval of New England Transrail's

application on compliance with certain state and local regulations.

Moreover, unlike New England Transrail and the New York, Susquehanna, and Western

Railway Corporation (the "Susquehanna") in the case now before the Third Circuit (see New-

York. Susquehanna. and Western Railway Corp. v. Jackson. New Jersey Meadowlands Comm'n.

2007 U.S.Dist. LEXIS 11907 (D.N.J. Feb. 20, 2007)), which were themselves operating or

-17-
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planning to operate their own waste disposal facilities, NYAR does not purport to be conducting

the waste disposal operation on the Farmingdale Property. Rather, Coastal is doing so for its

own benefit - and reaping a huge profit. And, unlike the Susquehanna, Id. at * 20, Coastal has

not voluntarily enclosed its loading operation, nor is there any evidence that it has voluntarily

reduced the size of debris piles or instituted flow control measures to limit the amount of waste

dumped at the facility on a daily basis.

This petition thus raises a question about whether a company which is not a rail carrier

can form an alliance with a railroad and then claim that, by virtue of its private arrangement with

the rail carrier, it has annexed the rail carrier's exemption from state and local regulation and can

run its own business on railroad property using the railroad as its shipper. If rail carriers are

allowed to delegate to non-rail carriers the special privileges they receive under ICCTA,

companies like Coastal will be able to continue to exploit an unintended loophole in the law:

they will be able to operate waste disposal businesses for their own benefit without having to

comply with state and local regulations intended to protect the public and the environment - and

without any review by the Board. In enacting ICCTA, it was not Congress' intent to make it

possible for non-rail carriers to operate independent businesses outside the law by teaming up

with existing rail carriers.

Neither Coastal nor NYAR asked this Board to approve the waste disposal facility

Coastal is operating on the Farmingdale Property, and the Board had no opportunity to subject

the facility to any type of environmental review. At the same time, by claiming that the facility

is within the Board's exclusive jurisdiction, Coastal and NYAR have avoided having to comply

with state and local regulations. As a result, Coastal has managed to operate its facility free from

any regulation at all.
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The Town and Pinelawn also seek a determination from the Board that Coastal's

operation implicates health and safety concerns - and raises serious environmental issues -

which make regulation by the Town appropriate. Because Coastal is tipping waste onto the floor

of an unenclosed structure and sorting it there, it is releasing potentially hazardous dust into the

atmosphere and contaminated water into the soil. Accordingly, even if Coastal's operation is

within the Board's jurisdiction, the Town should still be permitted to enforce regulations which

are designed to protect the public and the environment from the kind of hazards Coastal is

creating.

H. No Discovery To Date

Even though this dispute dates back to 2004, the Town and Pinelawn have never had the

benefit of any discovery. They have not seen any of Coastal's agreements with its customers; no

documents showing the origin of the Operations Agreement have been produced; and the degree

of control - if any - that NYAR exerts over Coastal has not been explored. Accordingly, the

Town and Pinelawn are seeking discovery in the context of this proceeding to determine the real

relationship between Coastal and NYAR.12 They believe that discovery will confirm that

Coastal and NYAR still have the same relationship that Hi Tech had with the rail carrier with

which it was affiliated: NYAR is simply the shipper that Coastal uses in Coastal's private waste

disposal and distribution business.

Once the Town and Pinelawn have had the benefit of discovery, they will supplement this

Petition and, based on the entire record, the Board should find that Coastal's operation is not

within the Board's exclusive jurisdiction.

12 A copy of the document request that the Town and Pinelawn are serving on NYAR and
Coastal with this Petition is annexed hereto as Exhibit I.
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CONCLUSION

This Board has never allowed a rail carrier unilaterally to bestow rail-carrier preemption

on a non-rail carrier. The Hi Tech decision reflected the well-reasoned policy of this Board. The

facts of this case do not warrant a wholesale change in the Board's policy. While NYAR and

Coastal may not have liked the decision in Hi Tech, that did not entitle them to circumvent it by

entering into a sham agreement. NYAR and Coastal should not be permitted to avoid this

Board's jurisdiction -while at the same time claiming that this Board has exclusive jurisdiction

over them. This Board should not tolerate such gamesmanship and should make it clear that its

precedent cannot be circumvented.

In the end, as the Board found in Hi Tech. Congress did not intend for non-rail carriers to

be immune from regulation. Since the non-rail carrier in this case, Coastal, is willing to accept

the profits from its non-rail operations and is not simply running the Facility for NYAR's

benefit, it must also accept that it is subject to state and local regulation.

WHEREFORE, the Town and Pinelawn respectfully request that this Board grant the

petition and enter a declaratory order holding that local regulation may be enforced in relation to

Coastal's use of the Farmingdale Property.

Dated: New York, NY
June 29, 2007
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Respectfully Submitted,

BOND SCHOENECK & KING, PLLCf /hBy: _
Howard M. Miller

1399 Franklin Avenue
Garden City, NY 11530
516-267-6300
Attorneys for the Town of Babylon

LAW OFFICES OF MARK A. CUTHBERTSON

By.
Mark A. Cuthbertson

434 New York Avenue
Huntington, NY 11743
(631)351-3501

-and-

DUANE MORRIS LLP

By.
Fran M. Jacobs

1540 Broadway
New York, NY 10036-4086
212-692-1000
Attorneys for Pinelawn Cemetery
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VERIFICATION

My name is Dennis M. Cohen. I am Town Attorney and an officer of the Town of

Babylon, one of the petitioners herein.

I declare under the penalty of perjury that the facts set forth in the foregoing petition for a

declaratory order are true and correct. Further, I certify that I am qualified and authorized to file

this testimony.
f\

Executed on this -^7 day of June 2007.

Name
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CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing Petition and Exhibits were served on July 3,

2007 by U.S. mail, postage prepaid, first class or equivalent, on the following parties and their

counsel:

FLETCHER & SIPPEL LLC
29 North Wacker Drive, Suite 920
Chicago, IL 60606-2875
Attorneys for New York and Atlantic Railway Company

NEW YORK AND ATLANTIC RAILWAY COMPANY
68-01 Otto Road
Glendale,NY11385

JOHN F. McHUGH, ESQ.
6 Water Street
New York, NY 10005
Attorney for Coastal Distribution LLC

COASTAL DISTRIBUTION, LLC
1633 New Highway
Famingdale, NY 11735

.Jacobs

-23-
DMI.1I051164



EXHIBIT A



TRANSFER AGREEMENT

BETWEEN

THE i£)NG ISLANDRAILTZOMr COMP<'ANY

AND

SOlTIHEfiN EMPIRE STATE RAH1ROAD

Dated as of November J8, 1996.



'•' • • ' TRANSFER AGREEMENT
• - ' . ' BETWEEN

THE LONG ISLAND RAIL ROAD COMPANY
> ' ; ' AND

SOUTHERN EMPIRE STATE RAILROAD COMPANY

.This Transfer Agreement is made as of• this ISth day of

November; 1996, by and 'between THE .LONG ISLAND RAIL ROAD

COMPANY, a" New Yprk State public benefit corporation,

Jamaica :Station, Jamaica, New York 11435, (including its

successors-, the "LIRR") aind SOtrTHEBN EMPIRE STATE RAiLRQfiD

COMPANY, a Delaware-corporation, (including its successors

and permitted assigns., ±he ^Freight Operator") I

• tflTKESS&TH: • . .

WBSREASr. the LIRR -owns and operates rail freight .

>J^ facilities serving a diversified customer ibase in the Long

•• . Island region.; • " ' . - ' - . " .;•'

- ' " • WHEREASf the LIRR Issued-a Request-for Proposals

. • ("RFP'O -for privatization'of its freight services;

WSEREAS,. Anacostia & Pacific" Company, Inc., in -. •
contemplation of establishing a Freight Operator, submitted

* " ,' • •

"a proposal, . . .

the Freight • Operator submitted a proposal in

response to. the. RFP and a final proposal' in response to ..the

. LIRR's- Request for Best and Final Offers (collectively the

^Proposals"); and

WHEREAS, this transaction is intended and should be .

- '• construed as the LIRR entirely ceasing its operations



relating to the transportation of freight (other than as a ..

customer) and granting the right to the Freight Operator to •

own, conduct and operate such freight .operations on an

exclusive basis on and with .certain property retained by the

LIRR; and,

WHEREAS, the parties wish to establish the terms and

conditions upon which the freight services shall be owned

and operated by. the Freight Operator.

. NOW, THEREFORE, in consideration of the benefits

accruing to each of the parties .as .recited- to herein, the .

parties do mutually'agree hereto1 as follows:

ARTICLE 1: AGREEMENT .AND DEFINITIONS

1.1 The Agreement:

1.1.1 The agreement between the parties consists of this'

Transfer'Agreement, which includes Exhibits 1 through

16 hereto, and documents specifically incorporated

herein by reference (collectively, this "Agreement") .

The Request for Proposals, the Request for Best and

Final Offers and the Proposals are. expressly

superseded by this Agreement and shall be of no force

or effect. ' .

1:1.2 Each of the parties represents and warrants that it

will perform in accordance with the terms arid

conditions of this Agreement.
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1.1.3 This Agreement contains the entire understanding

between the Freight Operator and the LIRR with

respect to the Freight Operations; The parties are

not bound by any written or oral statement or

representation which, is.not expressly part of this .

. •' Agreement. .Any waivers, modifications or changes to.

this Agreement shall not be binding on either "party

. unless set forth in a writing duly executed by both

the. Freight Operator and the LIRR.

•

1.1.4 (a) This Agreement is- binding upon the Freight

Operator upon its execution, but. shall be null

and .void ab initio if (i> the LIRR fails to

satisfy the requirements of clause, {b) (i) within

•' . sixty (60) days of the Freight Operator's

execution of this Agreement or such greater

./' . ..period as the Freight Operator, in its sole

discretion, shall determine or (ii) the Freight

•Operator fails to satisfy the requirements of

ci'ause (b) (ii) within sixty (60) days of the

LIRR's execution of this Agreement or such

. " greater period -as the LIRR, in its sole

' discretion, shall determine.

(b) The later of -the dates on which the following

requirements are satisfied shall be deemed the.

"Effective Date": . ' .

) • (i) The LIRR obtains the approval of the Board

of Directors of the MTA and thereafter

executes this Agreement; or
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(ii) The Freight Operator secures approval or-

- exemption for the transactions

• • contemplated by. this Agreement from the

STB consistent with Article 12.1 hereof.

This Agreement shall be. null and void in the event

. any labor protective provisions are .imposed by the

STB unless the' parties otherwise agree or a.party

agrees to pay the cost associated with.such labor

. ."protective provisions. . • •

i.1.5 The Freight Operator shall commence.the Freight

Operations on or .before April 1, 1997, provided that

such, date shall be extended in the event of the

occurrence of. an Event of Force Majeure or the

existence of an injunction or order prohibiting or

delaying such commencement,, by .the number of days of

the duration of such Event of Force Majeure,

injunction or order or such other period as may be

• mutually agreed upon by the parties, and-'shall

continue the Freight Operations throughout the term

of this Agreement (including the Extension Period, if

applicable) except as otherwise provided herein.

.Such date on which the Freight. Operator commences

- .operations hereunder shall be referred to herein as

the "Commencement Date."

1.1^6 The obligations of the Freight Operator hereunder are

subject to the condition-that on"the date the Freight

Operator is to commence operations pursuant to

Section 1.1.5 there has been no material adverse•

change "in the Freight Premises since September 16",
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1996. For purposes of this Article 1.1.6 the

expiration of any contract by its- terms, including,

without limitation, any cancellation by a party other

' than the' LIRR, shall not, nor -shall the effects
.•

thereof, constitute or be 'considered as a

contributing factor, to a material adverse .change,

provided that the failure to'commence, or the

termination prior to the Commencement Date, of the

contract for movement of excavated rock in the volume

.deemed a maCeTTffl1 kdveitie change .for purposes of this

Article. In the event, of -a material adverse change,

this Agreement shall be deemed terminated and the

Concession Fee- shall be promptly refunded.

1.2 Definitions

1.2.1 Unless otherwise noted, the following definitions

shall apply throughout this Agreement: . .

1.2.2 "AAR" means the Association of American Railroads.

1.2.3 "AAR Office Manual" means the Office Manual of the

•AAR Interchange Rules, adopted by the AAR, Operations

and Maintenance Department, Technical Services

Division; as amended from time to time.

1.2.4 "Abatement Period" means, (a) for any Annual 'Fee

•' Period two separate periods of at least fen

consecutive days; provided that for purposes, of this

,clause (a) if 'the second of such periods straddles

two Annual Fee Periods such period shall nevertheless

-5- •



earthquakes, (g) quarantine, (f) blockade, (g)

strikes, walkouts, lockouts or labor disputes, (h)

actions by any governmental agency {other than the

LIRR, the MTA or any other governmental agency

' controlled by the MTA) that have the effect of

• delaying or materially impeding the Freight

Operations, (-i) war, (j) insurrection or civil .

strife, (k) sabotage, (1) -explosion, (m> other'acts,

. events, or circumstances, whether of -the kind herein

' ̂  --. enumerated or otherwise, and whether caused or

f '• " occasioned by or happening on account of the act or

omission of one of the parties hereto or some person,

or entity not a party hereto, but only .to the extent

that- such acts, events or circumstances are beyond

the reasonable control of the affected party.

1.2.2.3 "Extension Period" is defined in Article 2.2.1

hereof.

1.2.24 "FRA" means the Federal Railroad Administration and .

any successor agency performing the same or 'similar

functions.• • >

1.2.25 "Final Termination Date" is defined in Article 14.2

hereof.

1.2.26 "Freight Operations" means all operations related to

the movement of freight, by rail (other than Company

.Traffic) on the Operating Premises, including,

without limitation, the storage, warehousing,

transloading of freight moved by rail and the storage

of equipment used for transporting freight by rail.

} . - "• ' ' -10-



1.2.27 "Freight Premises" means the real property,

including -the right-of-way, tracks, appurtenances,
buildings', facilities, other physical plants,, and
improvements thereto used by the Freight Operator
pursuant to'this Agreement. Freight Premises shall
include only the properties.identified in Exhibit 1
hereto and all Sidetracks. . .

'

1.2-28 "Freight Rolling Stock" means Rolling Stock under the

control of or operated by the Freight Operator.

1.2.29 "Freight Switch" means a rail switch and. other -track

components connecting Joint Use Premises with Freight

Premises that is used to switch Freight .Rolling Stock

. ' . .from- and to Joint Use Premises and Freight Premises.

" . . . •
1.2.30 "Hazardous Material" means' (i) vhazardous substance"

as defined under the" Comprehensive Environmental

Response, Compensation and Liability Act, 42 U.S.C.

. Section 9601 fet seq.. and any regulations promulgated,

thereunder, each as it may be in effect from time to

time,- (ii)" "hazardous materials" as defined under the

Hazardous Materials Transportation Act, 49-U.S.C.

Section 1801 et seq.. and any regulations promulgated

. . thereunder, each as it may be in effect from time to

. time, (iii) "hazardous waste" as defined under New

•York Environmental Conservation Law Section 27-0901

.et seq.. and any regulations promulgated thereunder,

each .as it may be in effect from time to time, (iv)

"hazardous substance" as defined under the Clean

Water Act, 33 U.S.C. Section 1321 et seq.. and any.

regulations promulgated thereunder, each as it may be

-
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in effect from, time'to time, (v) "Petroleum" as

defined in N.Y. Environmental Conservation Law . '

' § 15.0514, and any regulations promulgated

thereunder, each as it may be in effect from time to

time, Cvi) asbestos and (vii) polychlorinated

bipheiiyls.

1.2.31 "initial Expiration Date" is defined in Article 2.1

hereof.

1.2132 "Interchange.-Rules." means the Interchange Rules.

. included in' the AAR Office" Manual (or any successor

. .manual) , •

• " *

1.2.33 "Joint Use Premises" means real property, including

right-of-way, tracks, appurtenances, buildings,

. , ' facilities, any other physical plants and

improvements thereto used for both Passenger

Operations and Freight Operations. Joint- Use

Premises shall include only the properties identified

in.Exhibit-2 hereto.
i . •

1.2:34 "Light Engines" means one or more locomotive units

' not coupled to cars or passenger coaches.. • .

I . .-
1.2.-35 "LIRR Operating Rules" means all rules, requirements

and procedures.governing operations or activities on

."or about the Joint Use Premises and Passenger

. " Premises, including the dispatching, movement and

placement of Rolling Stock and the use and operation

of infrastructure components and systems as outlined

or incorporated by reference in the LIRR's "Rules of

». ' -12-



/' 1.2.'46 "Rolling Stock" means a railroad car, locomotive,

caboose, intermodel car, inspection car, passenger

coach, cab car, bogie, wrecking equipment, work

equipment .and any other-form of equipment with wheels

operated on railroad track. Each of the foregoing

will constitute a "unit" of Rolling Stock-{it being

understood that, with respect to any multiplatform

• car, each platform shall be considered a "unit"). •

1.2.47 "Sidetrack" means all track on the Freight Premises

side, of a Clearance Point .of a Freight Switch that is

used for switching 'freight cars and equipment to and

- from freight customer facilities or Team Track!
* ' • * •

1;2.48 "STB!1 means the United States Surface Transportation

Board or any successor agency performing the same or

similar functions. . • ' ' - . ' •

112.43 "Switch Maintenance Fee" is defined in Article

4.1.Kb) hereof.

- 1.2.50 "Team Track" means a rail facility, included in the

Freight Premises, that is available for use by

. multiple rail customers for loading and unloading

merchandise from Freight- Rolling Stock. • The Team

Tracks are identified on Exhibit" 1 hereof.

1.2.51 "Trackage Fee" is defined in Article 4.1.1 (aJ hereof.

1,3 All adjustments for inflation contained in this ' •

Agreement shall be based on the Indices of Railroad

Material'Prices and Wage Rates for Eastern "Class I
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Railroads (material prices, wage rates and

supplements combined, excluding fuel) or, in the

event such indices are discontinued,, the Indices of

Railroad Material Prices.and Wage Rates for all Class

I Railroads (material prices, wage rates and

supplements combined, .excluding fuel). . If both such

indices are discontinued then all adjustments for

inflation contained in .this Agreement shall be based

on the Composite Implicit Price Deflator published by

the Bureau of Economic Analysis, U.S. Department of

Commerce or any successor agency.

. . ARTICLE 2: TERM AND RENEWAL -

2.1

:'-..:• . Unless otherwise terminated "as provided. for'in this

"- -• -Agreement, this Agreement shall remain in-effect from

and after the Effective Date through-the twentieth

anniversary of the .Commencement Date (the "Initial

Expiration Date").

2.2. Renewal - .

*-2.2.l In the event the Freight Operator meets the following

•e conditions, this Agreement may be renewed at the

Freight Operator's option for.a terra of 10 years'(the

' "Extension Period"), to commence on the Initial

Expiration-Date:

(a) • The Freight Operator is not in material -breach

of any term(s) of this Agreement.
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(b) The Freight'Operator's safety record based on

the average annual FRA- report able- accidents per

200,000. man hours or, if unavailable, other

comparable measure, for the three (3) year

period preceding the date, of the Renewal Notice

is equal to of better, than the national industry-

average for Class C freight railroads for the

same period or -in the event that a national

industry average for Class C freight railroads"

is not ascertainable such other comparable index

as may be available. For purposes of this
: clause, accidents caused primarily by the LIRR

• shall be excluded from the Freight Operator's •

safety record; provided that such accident has

. been previously determined to" be caused

primarily by the LIRR.

(c)- The annual average of freight carload volume

(measured in terms of loaded "units" of Rolling

Stocjc consisting of railroad cars and intermodel

cars), transported In the Freight. Operations for

the three (3) year period preceding the date of

•" the Renewal Notice shall be at least "24,474

carloads, or the percentage increase of the

. carload volume for the twelve calendar months •

preceding the Commencement Date to the carload

volume.for the twelve calendar months preceding

the Renewal Date shall be more than 125% of the

percentage increase achieved by the Eastern

Class I Railroads for the corresponding periods;

provided that if no such statistic is available
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then the percentage increase achieved by all

Class I Railroads nationwide shall be used.

(d) In respect of Capital Improvements -for the

period .from the Commencement Date to the date of
vthe Renewal .Notice, the Freight Operator has ' -

invested or has caused to be invested in the

(e)- The Freight Operator gives notice in writing to '

.the LIRR of its intent to renew the Agreement-

(the.."Renewal Notice") no sooner than 13 years,-

but prior to 18 years, after the Commencement

Date.' ' - '
' "^ " '

2.2.2 The terms and conditions of this Agreement shall-

remain in full.force and effect during the Extension

'Period except for the following:

lerat'or.. shall pay to the LIRR a

:he commencement of

the Extensior̂ Period, and ten equal' annual

^̂ Hm̂ ^̂ m̂ m̂ ^̂ ^̂ Hbh on eachanniversary of the commencement of the Extension

Period. . - •

(b). Capital Expenditures during the 'Extension Period

shall be 'at fl̂ Ĥ̂ IIB̂ ^̂ ĥe amount proposed

in the Business Plan, indexed for inflation to

the end of the'twenty (20) year term of the

Agreement using the methodology and indices

. described in Article 4.2.
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2.2.3 Notwithstanding any provisions herein, nothing shall

prevent the parties from negotiating any renewals for

a term no greater than ten (10) years.

ARTICLE 3 : GRANT OF RIGHTS TO USE

3.1 Right to .Operate and Use

3.1.1 The Freight Operator shall have the exclusive right

.to use. the Freight Premises and the Joint Use -. •

Premises to conduct Freight Operations in accordance '

with the provisions of this Agreement.

3.1.2 The Freight Operator shall have the exclusive right .

• to manage, direct and control the Freight Premises;

provided, that the Freight Operator shall' not enter

into any contracts., leases' or other agreements which

extend past the Initial Expiration Date or, if the

Agreement is extended, such other applicable

termination date, without the LIRR's prior written

consent. . ' $

3.'1.3 The Freight Operator may, at its sole risk and ..

expense, construct or relocate freight-related

facilities and Infrastructures {such as transloading

' facilities, shops, team tracks, yards,, sidings, etc.)

within the Freight Premises, subject to. prior review

and approval by the ;i.IRR of the'Freight Operator's

plans, which approval will not unreasonably be

. withheld; provided that such approval shall be deemed

to be granted if the LIRR has not objected to such

• construction within 45 days of notice thereof. All
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facilities constructed by the Freight Operator

hereuiider, improvements made thereon or improvements

made to existing premises by the Freight Operator

shall be made in compliance with applicable building

codes and other regulations, and shall be owned by

the 'LIRR as part of the Freight Premises. ' " -

3.2 AsBi.crrpfl'ffl'fr &£ Contra.eta

3.2.1. .The.: LIRR hereby assigns and the Freight Operator (a)

hereby accepts, all existing tariffs, customer

contracts, leases, real estate agreements,, side track

' agreements and other agreements applicable to the :

LIRR'.s existing Freight Operations and (b) shall have

the right,- from time, to time, to take any lawful

action to modify such contracts and .agreements, .

* • Notwithstanding the foregoing, -if any customer

contracts, leases or real estate agreements (i) are.

not set forth on Exhibits . 12 and 13 hereto or were •

not disclosed or made available to -the Freight

Operator ' during the Freight Operator's due diligence,

. (ii) are .-required to be assumed or otherwise

performed by the Freight Operator .and (iii) as a

result, have a material adverse effect on the

Business Plan, then the Freight Operator shall

receive ah Equitable Abatement in connection with

such contracts and 'agreements. '

3.2.2 In the event that the excavation spoils from the . •

water supply shaft that is being created in the area

known, as Maspeth Yard and is the subject of an

easement granted by The Long Island Rail Road Company
•
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to the City of New York Department of General

Services commencing on September 1, 1992 pursuant to

a Purchase Option'Agreement dated August 26, 1992,

• are not moved from the area by rail as required by.

Section 5 of the Terms and Conditions of that

' Agreement, except due to force majeure, the LIRR

shall, at the .request of the Freight Operator,

promptly use good faith efforts ta negotiate the

"significantly higher compensation" referred to in

. said-Sect ion 5 and shall promptly pay to the Freight

Operator from the additional compensation, if any; •

received the lesser of (i) the full amount of-such

additional compensation, if any, or (ii) 50% of the

difference between $5.4 million and the revenues

collected by tb.e Freight Operator for movement of

such material.

'3.3 ' Limitations on Grant

3.3.1 The Freight Operator's right to conduct Freight

Operations over the Joint Use Premises-is subjeqt to

. the LIRR's management, direction, 'dispatching,

operation and- control as set forth in "this Agreement.

3.3.2 The. grant of rights? in Article 3.1 specifically

excludes all of the following:

(a) Any right to'-control, direct or interfere with

the LIRR's .Passenger Operations on the

Operating Premises or the Passenger Premises.
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(b) Any subsurface or air rights in or associated
with the Freight Premises or elsewhere in or
associated with the Operating .Premises, whichx•
subsurface and air rights shall remain with the
LIRR. ' . •

\

. . (c) All utility .occupancies currently located on- the
.Freight Premises, including, but not limited to,
the Buckeye Pipeline and all easements and . .
reservations of record. To the extent any. such

... " utility has provided the. LIRR with any
• indemnification, the LIRR shall use reasonable
.efforts to enforce such indemnification in favor
of the Freight Operator, if and when applicable.

• • (d> Any rights to property encumbered by
) - • • . . encroachments, tenants, licensees, squatters or

. • other occupancies currently on .the Freight
Premises. There shall be no obligation on the

-' •' part of the LIRR to take any action to remove
- the'same except that the LIRR shall continue to

• pursue litigation pending on .the Effective Date
and the LIRR shall • take actions to remove any
encroachment that arose after September 16, 1996
arid is existing on the Commencement Date that
prevents the movement of Rolling Stock on lines
being actively used immediately before the .
Commencement Date in connection with Freight
Operations on the Freight Premises; provided
that, encroachment in this sentence shall mean a

' ' permanent.structure and provided. further- that
• . the Freight Operator shall inform the LIRR of
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any such encroachments within.30 days after the

Commencement Date; provided, however, that the

' Freight Operator (at its own expense) may on the

LIRR's behalf take lawful action to remove any

such occupancy which was not granted or approved

.by the LIRR or its predecessors in title. At

the Freight Operator's request the LIRR, to the

extent applicable, shall, at the expense of the

Freight Operator, cooperate with the Freight

Operator in connection therewith.

(e) Any- right to use or permit others to use the

.Freight Premises for purposes not directly

related to .Freight Operations'. Without limiting

the generality of the foregoing, the Freight

Operator shall not use or permit the use of the

Operating Premises for:

<i) Tenancies not directly related -to the

Freight Operations;

(ii) Utility- right-of-way or crossings,

including electrical and telephone wires,

fiber optic cables and pipelines of any

kind (unless such utility is installed for

the benefit of the Freight Operator or a .

permitted subtenant, with-the prior

permission of the LIRR); and

(iii) Advertising or billboards .of any kind and

signage not directly related to the

Freight Operations.
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Notwithstanding the foregoing, with respect to .

clause (i)',. the Freight Operator shall be permitted, with,

the prior consent of the LIRR, to use or permit the use of

the Freight Premises, for the purposes stated; provided, that

any contracts entered into with third parties in.connection.

therewith are on terms no less favorable- than could be

obtained with an unaffiliated third party and that any "

revenues received therefrom shall be .shared equally by the.

parties hereto.

The parties acknowledge and agree -that in the

case of clause (iii) above, (x> TDI has the exclusive right

to install and maintain billboards on the Freight Premises,

(y) no new billboards shall be installed on the Freight

Premises without- the prior written consent of the Freight

Operator and (z) the Freight Operator shall.permit TDI to

have access to the Freight Premises, upon reasonable notice

to the Freight Operator and at reasonable'.times, for the

purpose of maintaining or removing any billboard. To .the

extent • TDI has provided the LIRR with any indemnification,

the LIRR shall'use reasonable efforts to'enforce'such

indemnification in favor of the Freight Operator, if and

when applicable. '. .

<f) The Freight Operator may not lease, license or

otherwise assign any portion of the Operating

• ' Premises to any person for any purpose except by

written consent of the LIRR which may be granted

in the sole discretion of the LIRR; provided,

however, that the Freight Operator may, without

the prior" written consent of the LIRR, lease or

license portions of the Freight Premises to
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shippers or others directly involved in the-

furtherance of Freight Operations on the Freight

Premises (other than any such lease or license

that has the effect, individually or taken

together with all other leases or licenses, of

causing all or a substantial portion of the

Freight Operations to be conducted dire'ctly by

any person or entity other than the Freight

Operator), which shall be subordinate and

subject-to the terms.and conditions of this

Agreement. .The LIRR shall receive prior written

notice of any and all such agreements. Such

leases and licenses, if any, shal'l provide for

insurance and-indemnification of the LIRR and •.

its affiliates (including any government or

governmental agency) 'to the same extent as

provided under this Agreement. Such leases and

licenses, if any, shall not relieve 'the Freight

Operator of any obligations or duties imposed on

it by this Agreement.

(g) Any use of the name The Long island Rail Road

Company or LIRR or any name derived therefrom or

confusingly similar thereto, without the prior

written consent of the LIRR; provided that the

Freight Operator 'may use any other name with the

words "the", "railroad" or "company". The

Freight Operator agrees not to hold itself out

as . (a) having a common identity with the LIRR or

any of its affiliates (including any government

or governmental agency) or (b) acting as the

LIRR's agent.'
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(h) Any title or estate in the ownership of the

Freight-Premises, any other part of the"

Operating Premises or the Passenger Premises.

(i) The right to conduct Passenger Operations.

3.3.3 The LIRR retains the right to use or to allow third

parties to use the Freight Premises to construct,

- inspect, repair and.maintain bridges, culverts and

other structures (including structures in connection

• with the utilization by the LIRR of its. subsurface or

air rights hereunder) or construct utilities with

reasonable prior written notice to .the Freight

Operator, provided however that any such use-shall

not materially interfere with the Freight Operations.

• The Freight Operator, upon -receipt .of prior written.

• .notice from the LIRR, will cooperate, without any

'cost-to the Freight Operator, 'in allowing the LIRR to

effectuate or permit any work described in this

Article 3.3.3. Any indemnification or release by any

third party to the' LIRR with respect to the above

shall, by its terms, also inure to the benefit of the

Freight Operator.

3.3.4 Upon reasonable prior notice to the Freight Operator,

the LIRR shall have the right to permit construction

of a highway in conjunction-with the Freight Premises

on the Bay Ridge Branch from the 65th Street Yard

(First Avenue)' in Brooklyn to the connection" with

Conrail at Fresh Pond for mitigating the highway . .

traffic congestion through Brooklyn.and Queens during

and after completion of the Gowanas Expressway
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• reconstruction and rehabilitation .project. In such

event, the Freight Operator1 will be entitled to

receive from the LIRR damages as described in.the

next sentence. Damages means 50% of the revenues

• . received during the twelve months preceding delivery

of the afore'mentioned notice from customers that can

no -longer be served by rail due to such project

multiplied by twice the number of years and

• fractional portions, thereof of such period of

interference. . in addition,' the LIRR shall, without.

duplication, indemnify the Freight Operator for any.

Loss or Damage in connection therewith. If. the

Freight.Operator resumes Freight Operations after

completion of this construction project, the Freight

Operator shall be subject to certain scheduling

limitations as to joint use to be agreed upon in

' writing. The.LIRR shall use reasonable efforts to

have the project work" performed in a manner to

minimize disruptions to the Freight Operations.

3.3.5 The following.provisions apply to a portion of the

.Freight-Premises known" as Yard A and described more

fully in Exhibit 5 hereto:

-(a) The .LIRR reserves the right to take exclusive

possession of part or all of Yard A in the event

it is needed to be used as part of the Passenger

. . Operations, for expansion of Passenger

Operations, or for any regional transportation

plan. Subject to the last paragraph of this

Article 3.3.5,' the LIRR shall only exercise this

right upon not less than six months prior
' • • '
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written notice to the Freight Operator and, in

.- any event, only after December 31, 2001. .

(b) The parties -agree to negotiate, in .good faith,

• mutually acceptable arrangements with the goal
sof avoiding additional cost or loss of

. operations by the Freight Operator in connection

with any taking described in clause <a) above,

including without limitation, the construction

at the so.le cost. of the LIRR of freight

facilities,- which shall then become part of .the

Freight .Premises, to handle • the average daily

. volume of traffic handled in the Yard A

facilities taken possession of by .the .LIRR under

• Article 3.3.5(a) hereof in the twelve (12) .

months preceding the time when -the LIRR takes

possession under said Article '3.3.5 (a) , all of

which is subject to availability of an

alternative site and capital funds.

(c) Should the Parties be unable to reach-a mutually

acceptable agreement as described in 3.3.5{b)

• hereof, the LIRR will reduce the Annual Fee for

the balance of the term by an" amount equal to

the increased operational cost and lost profits

associated with any taking described in clause

(a) above, but in no event shall such amount

exceed 25% of the Annual Fee. In the year in

which the LIRR so takes possession, the Annual

Fee will be prorated on a daily basis arid

reduced for the balance of the year, following

the date of such possession -in accordance with
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• ' the preceding sentence. In addition, to the

extent the Freight Operator has made any Capital

Improvements to Yard A, the Freight Operator .

shall receive from the LIRR the unamortized cost

of such improvements; provided that such

- amortization shall be based on a useful Life of •

seven'years. •

The foregoing provisions of this Article 3.3.5

shall not apply to the property identified in

Exhibit 14, which property the LIRR shall be

allowed to take any time after the Commencement

. • . Date without any compensation to the Freight

Operator.

3.3.6 After giving notice of proposed construction under,

any provision of this Section 3.3, LIRR

representatives shall-meet with Freight Operator

representatives to.review .the details of the

construction project, including but not limited -to

work plans and schedules. If the construction

project, in Freight Operator's sole opinion, requires

flagmen or other personnel for safety or operational

considerations, Freight Operator will assign

personnel to the.project at LIRR's sole expense.-

3.3.7 The LIRR may, in respect of the Freight Premis'es,

have its own systematic and periodic program of

environmental auditing or a documented, systematic

practice regarding its due diligence in preventing,

detecting or correcting violations as defined in the

Environmental Protection Agency Policy regarding
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'incentives "for self-policing dated December 18, 1995

(or any successor thereto, as announced and in effect

from time to time); and the Freight Operator shall

provide access to its facilities, records and

. documents, and make available upon reasonable request

suck staff as' may be necessary for the LIRR to

conduct such a program or practice; provided,

however, that the LIRR shall provide the Freight

Operator with a copy of the written procedures or

guidelines under which it conducts the program or

practice/ and shall conduct a review not more

frequently than semi-annually at any facility. . Upon

preparation of a written report as a result of the"

audit or practice, the LIRR shall provide the Freight

Operator with a copy of the report, and the Freight

Operator, within 30 days thereafter shall provide any

response or other comment on the recommendations or

other materials presented. in the report. The Freight

Operator understands and agrees that the LIRR may

operate such a program or practice for the LIRR's .

. benefit^ and-the Freight Operator shall not be

entitled to rely upon the results thereof for any

purpose, except with the express written consent of

the LIRR.

3.3 .8 The LIRR retains the right of access to and exclusive

use of the basement communications room, in the LIC

Freight Building at .21st Street and Jackson Avenue.

The LIRR retains the .right of access to such basement

communications room on an ongoing .basis for its own

and NYNEX personnel, .and for LIRR highway vehicles to

. enter and park in the parking, lot outside the
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building. Notwithstanding the foregoing, (i) LIRR

shall be solely responsible for the maintenance and :

security of the basement communications room in the

LIC Freight Building, and (ii) LIRR shall indemnify

and hold harmless the Freight Operator for all Loss

and Damage arising out of or in connection with the

use of the basement communications .room (except to.

the extent caused by the gross negligence,'

recklessness or willful or.wanton misconduct of the

Freight- Operator) '.

3".3.9. The LIRR retains the right of access to and. exclusive

use of the property identified in Exhibit 15 that is

located underneath the 21st Street Bridge and extends.1
• westward into the culvert between the concrete walls,.

Tracks 1 through 8 (identified in-Exhibit 14 of the

Transfer Agreement) in Yard A -and the ground storage

. area in Maspeth. Yard {Exhibit 16). from April 1997

through December 1998.. The LIRR retains the right of

access to these facilities for its own 'personnel and

such contractor (s) as may be designated by the LIRR

and where necessary, using LIRR crews and equipment.

The Freight Operator wil-1 also make available to LIRR

the western portion of the salt track in Arch Street

Yard and Track 5 in Maspeth (identified in Exhibit

15, which is not part of the Freight Premises), on. an

as-needed basis as determined by LIRR for loading and
1 unloading cars of Company Traffic consistent with the

need of the .Freight Operator. Movement of LIRR crews

and -equipment within Yard A, the Arch Street .Yard and

Maspeth Yard will be coordinated by- the Freight

• Operator. Notwithstanding the foreoing, (i) LIRR
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shall be solely, responsible for the maintenance and

security of the property described in Exhibit IS, and

(ii) LIRR shall indemnify and hold harmless the

Freight Operator for all Loss and Damage arising out

of or in connection with the use of the property

described in Exhibit 15 (except to the extent caused '
i

4 by the gross negligence, recklessness,, or willful or

wanton -misconduct of the Freight Operator) .

3.4 Additions to FTreicrht Premises

3..4..1 In the event .that the LIRR, in its sole discretion,

determines that any portion of the Joint Use Premises

which is necessary for the Freight Operations is no

longer necessary in connection with its Passenger

Operations or other public use, and therefore

determines to abandon such portion, the Freight

Operator shall have the option to accept such portion

as an addition to the Freight Premises, and such .

portion shall be treated as Freight Premises

thereafter and in any event shall no. longer be

treated as Joint Use Premises.
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3.5 Reversion of Freight Premises to the LIRR Under
CT-nistances

.3.5.1 The Freight Operator may, by written notice to the

LIRR, designate a portion or portions of the Freight

Premises as being unnecessary in connection with the

Freight Operations. At the. option of the LIRR, such

portions of the Freight Premises may revert to the

LIRR's control and become a part, of the Passenger

. • Premises upon. 3Q days prior written notice to the

Freight Operator; provided however, that (i> if any

• such portion that reverts to the LIRR includes any

part of the -right -of -way or an appurtenance .

associated with any tracks .in the Freight Premises,

such portion that reverts to the LIRR shall also

include such tracks and (ii) in no event shall there

revert to the LIRR any tracks or facilities that are

- • only accessible through the Freight Premises. If -the

LIRR does not elect to have any such portion revert

to its control (i) such portion shall remain as part

of the Freight Premises and (ii) with respect to any

such portion which is only accessible through the

Freight Premises, the Freight Operator, with the •

consent of the LIRR (which consent shall not be

• unreasonably- withheld) , may remove and sell the rail

• . and associated track materials thereon in accordance

with Article 3.6.5(iii).

3.5.2 At any time during the notice period described in. • -

Article 3.5.1 hereof, the Freight Operator may

reclaim such portion or portions of the Freight

• Premises by withdrawing the designation described in •
• . •
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. Article 3.5.1 hereof.

'3.5.3 In the event of a reversion-hereunder, there shall be
no reduction in the Annual Fee.

3,6 Con5i.ti.on of Freight Premises

3.6.1 The Freight Operator acknowledges that it has

'conducted due diligence to its satisfaction prior to

signing this Agreement. • •

.3.6.2 . The I/IRR has conducted an environmental audit dated

July 12, 1996, which was made available for the

Freight Operator's review.

•3.6;3 The Freight Operator acknowledges and agrees that the

.. ' Freight Premises, are being transferred hereunder on

an "as is/where.is" basis., and the Freight Operator

shall, subject to the provisions of Article 8.4

hereof, be responsible for the condition of the-

Freight Premises as of the Commencement Date.

3.6.4 The Freight Operator is prohibited from selling,

.• salvaging; demolishing or removing any part of the

Freight Premises, including but not limited to the

track, ties, ballast and-track supports, without the

prior written consent of the.LIRR.

3.6.5 'Notwithstanding any provision herein to the contrary:

(i) the Freight Operator may, upon prior written

notification to the LIRR, salvage and sell all

surplus track materials stored on the right-of-way
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within the Freight -Premises, providedr that the net

proceeds from any sale shall be shared equally by-the
•

. Freight Operator and the' LIRR; (ii) the Freight

' Operator may replace any part of the Freight Premises

with parts of equal or greater quality and the

proceeds from the sale of such replaced parts shall
' •

accrue to the Freight Operator; and (iii) net

profits, if any, from the sale of any materials with,

the consent of the LIRR pursuant to Article 3.5.1

hereof shall be shared equally by the Freight

Operator, and the LlRR.

3.7 • Freight Switches . '•

3.7.1 Exhibit 6 hereto sets forth .a list .of Active Freight

'Switches, all of which have been classified as either
• . • .

Category A, Category B or- Category C. Freight

Switches. Except as set forth below; the

classification -of a Freight Switch shall not change

prior to the termination of this Agreement, including.

any Extension Period.

3.7.2 All Category C Freight Switches existing on the

Effective Date shall automatically become Category B

Freight Switches eighteen (18) months after the

• Commencement Date, for all purposes under this'

• Agreement, including for purposes of Article 411.1(b)

hereof.

.

3.7.3 Any .Freight Switch that, after the Commencement Date,

is (i) installed, including by way of replacement

(other'than when replacing a Category A Switch, which

. '•
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) I.

replacement switch shall also be a Category A Switch)

or. (ii) newly activated, shall, after such

installation or activation, be classified as a

Category B Freight Switch, for all purposes under

- this Agreement, including for purposes of Article

4.lM(b) hereof.

3.7.4 During the first eighteen (18). months, after the.

. Commencement Date, the Freight Operator may activate-

.any Freight. Switch identified in Exhibit 7 hereto, by

providing thirty (30) days written, notice to the

LIRR-' The IiIRR shall,, within a reasonable period of

time, activate any, such Freight Switch'requested to"
be added, provided that, for each Freight Switch

activated, the Freight Operator will be charged the

cost to activate such Freight Switch: . .

3.7.5 After eighteen (18) months from the Commencement

Date', the Freight Operator shall give at least thirty

(30) days prior written notice to deactivate a

Freight Switch. The monthly Switch Maintenance Fee
shall be reduced accordingly following the -lapse of

such thirty (30) day period. The LIRR, at its sole

option, may remove at any time after eighteen (ia)

months after.the Commencement -Date those Freight

Switches identified in Exhibits 6 or 7 which are

deactivated or are not activated by the Freight
Operator during this periodl .

.3.7.6 • To install a new Freight" Switch at any time, or to

activate a Freight Switch in place after eighteen

(18) months from the Commencement Date, the Freight
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Operator shall make such request in writing to the

LIRR, and follow the procedures outlined in Exhibit 8

hereto. . • •

3.7.7 (a) The LIRR shall replace or rehabilitate, at its

cost, any Category A 'Freight Switch that is in need

• of replacement or rehabilitation upon request of the

Freight Operator or if the' LIRR elects to replace, or

rehabilitate such Freight Switch. ' .

Cb) The LIRR shall replace or rehabilitate, at the

Freight Operator's cost, any Category B or Category C

Freight Switch that'is, or is estimated to-be within

- one (1) .year, of the. date of notice set forth in this

. Article 3.7.7, in need of replacement or

rehabilitation, provided that (i) the LIRR has

furnished to the Freight Operator written, notice that,

includes the cost of and schedule for such

.replacement or rehabilitation at least 220 days prior

to the proposed date of initiating such replacement

or rehabilitation (provided, that the LIRR shall not

be obligated to furnish such notice in emergencies

which affect the'safety of Passenger Operations on

• the .Joint Use Premises) and (ii) within 60" days after

•receipt of such notice, the Freight Operator, has not

notified the LIRR in writing that such Freight Switch

should be deactivated rather than replaced -or

rehabilitated. Upon receipt of any such notice

requesting deactivation, the LIRR-may, but shall not

be obligated to, deactivate the relevant Freight

Switch immediately: Nothing set forth in this clause

(b) shall preclude the LIRR from replacing or •
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rehabilitating a Category B or Category C Freight

Switch, at its own election, at the LIRR's expense.

(c) The LIRR's obligation to repair Category C

Freight- Switches during the first 18 months shall be

limited to repairs costing in. the aggregate for- any

aggregate cost is projected to exceed $15,000, the

LIRR shall furnish notice to the Freight Operator of

the required repairs and the associated cost. Within

3'0 days of such notice, the Freight Operator shall by

written, notice to the LIRR elect to (i) pay for that

portion of the costs related .to such repair which'

|Li) deactivate the switch.

3.7.8 In connection with customers for which Category. B or .

- Category C Freight Switches are used, the Freight

Operator 'shall continue to serve such customers for

at least 18 months from the Commencement Date unless .

(i) a customer refuses- to accept the same price and

terms existing on the day prior to the Commencement

Date or (ii). the Freight Operator elects to have the.
/ • •

. Freight Switch deactivated-under Article 3.7.7

hereof.

ARTICLE 4: COMPENSATION

4.1. Compensation

,4.1.1 The Freight Operator shall pay to the LIRR during the

term of this Agreement, the following-sums:
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20.15.2 The LIRR hereby' represents and warrants to the

Freight Operator that the grant of rights and

other assets by the LIRR to the Freight Operator

provides the Freight Operator with sufficient

rights to conduct the Freight Operations in a

•• manner substantially similar to- that conducted •
by the LIRR on the Effective Date, subject to

the expiration of customer and other -contracts

that do not extend past the Commencement Date

and subject .to, the requirements of Article 15.3

hereof.

WITNESS WSESEOF, the 'Parties hereto have executed

this Agreement in duplicate and have caused their corporate

seals to. be hereunto affixed the day and year first written
below.

THE LONG ISLAND RAIL ROAD
COMPANY

SOUTHERN EMPIRE STATE RAILROAD
COMPANY - .

Thomas F. Prendergas
President

Date:
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EXHIBIT 1.
MTA/LONG ISLAND RAIL ROAD

. FREIGHT PREMISES

1. Branches .-' •
a. . Bay Ridge Branch (subject to New York CHy Transit Authority access on

weekends). :

b. Central Extension, Franklin Avenue to Endo Blvd.
c. Bushwick Branch " ' .
d. North Shore Freight Branch (excluding NYC air rights above£2 ft. ATR).

2. Yards
a. Fresh.Pond Yard .
b. Yard^A (excluding NYC air rights above 22 ft ATR)
c. Arch Street yard (excluding NYC air rights above 22 ft. ATR)
d. Blissvifle Yard (tracks not in service)
e. Maspeth Yard .
f.' ' Fremont Yard • .
g. Bridgeharnpton North Siding and Team Yard
h. Garden City Team Yard .
I. East •Farm?ngdale(PWlong Siding, Wye and team Yard)
j. Richmond HillTeam Yard .. .

Several of the tracks in the yards Trsted above are out of service.

3. Appurtenant Facilities
a. Atals Terminal (tracks not in service)
b. Price Industrial Park'
c. Roosevelt Spur . ' .
d. Keame/s Siding (tracks not in service)
e. Degnon Terminal (tracks noi in service)

•4. • Buildings ' . - ' . - ' . .
d. Long Island City, Arch Street Freight House & Offices
b. Long Island City. Yard-A Freight Car Repair Shop
c. Long Island City, Yard A Yardmaster's Office '
d. Maspeth Yard Office
e. Fresh Pond, Car Control Office (former Pond Tower)
f. - Fresh Pond, Welfare Facility
g. PW Trailer .
h. Pine Aire (Brentwood) trailer

Team Tracks
a. Bay Shore
b. Central (slip
c. Easlport
d. Farmingdale
e. Greenlawn
f. Huntingtoh
g. fslip

h. Maftifuck
i. Medford
j. Port Jefferson
k. Riverhead
I. Southampton
m. Yaphank



XHIBIT2
ISLAND RAIL ROAD
USE PREMISES

ger Operations with Freight Operating

Greenport
•een Montauk and Lt. City Passenger Yard
. Hicksville to Port Jefferson
werto Babylon
jtween Queens and Garden City tateriockings
»ch, Valley to WM

larUy Passenger Operations with Freight
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LEASE'AGREEMENT: FARMINGDALE ~ 1 - ADDENDUM

March 22, 2002

Mr. Joseph Rutigliano
Mr. Martin Sternberg
Coastal Distribution, LLC.
30 A Glen Street
Glen Cove, New York 11642

Dear Joe and Marty: .

As you now realize, the Long Island Rail Road (LIRR) is occupying a portion of the Premises that
New York & Atlantic Railway Company (NYA) intends to lease to Coastal Distribution, LLC
(Lessee) In Farmlngdale, NY (Promises) as more specifically stated in Lease Agreement
FARMINGDALE -1 (Agreement). NYA feels that the LIRR has no right to occupy this portion of
The Premises and ts going TO pursue dialogue with the LIRR to force LIRR to vacate this portion of
the Premises. It fs understood between NYA and Lessee that signing the Agreement wilt help
Lessee in their efforts to market the Premises and will serve as an important document for NYA to
present to LIRR in our upcoming dialogue. NYA is agreeable to signing the Agreement with
Coastal under two conditions:

1 } Lessee agrees that it shall not hold NYA responsible In any way should LIRR not vacate
the Premises in a way that allows Lessee to begin to operate, including the possibility of
legal action against NYA. Further, Lessee shall not make any commitments to their
clientele that, should the Premises not be utilized by Lessee, would force Lessee's
clientele to seek legal action against NYA.

2) Lessee agrees that ninety (90) days after the signing date of the Agreement if Lessee
has still not affected a Commencement Date, the Agreement shall terminate Immediately.

All back rent shall be reimbursed to Lessee by NYA should LIRR not vacate Premises in a timely
manner and therefore cause Agreement to terminate as more specifically stated in section 2)
herein.

AGREED AND ACCEPTED:

Lessee
Coastal Distribution. LLC.
30 A Glen Street
Glen Cove, New York 1 1 542
Tef. 516-070-3700

Lessor
New York & Atlantic Railway Co.
68-01 Otto Road
Glendale. New York 1 1 385
Tel. 718-497-3023
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THIS LEASE AGREEMENT ("Agreement") made and entered into this day ov
2002, by and between New York & Atlantic Railway Co., hereafter referred to as "NYA1

Coastal Distribution, LLC. (and any or Its agents, licensees and/or assignees), hereafter referred to
as "Lessee".

A. Premises. NYA hereby agrees TO let and Lessee hereby agrees to hire of NYA certain
property located at Farmingdale Team Yard (PW) as more particularly described by the drawing attachac
hereto as Exhibit A (the "Premises"), for Lessee's exclusive use. at the rate and for the term set font-,
herein.

B. NYA Warranties. NYA warrants it Is the owner (or agent for the owner) of the Premises
that it is fully authorized to enter into this agreement and has the right to grant Lessee the use of the>
Premises and each and all of the rights herein granted.

C. Agreements, it is mutually agreed by and between the parties hereto as follows:

1. Rent The rate for Lessee's use of the Premises as provided herein shall be-
$2,000.00 per month, payable in advance, as provided in section C.14 hereof.

2. Improvements. Lessee shall have the right to make improvements to the-
premises. All investments, made by Lessee, including pavement, lighting
fencing, security of any kind, etc. shall be at the sole expense of Lessee with no
reimbursement of any Kind.

•s

3. Term. This Agreement shall remain in effect for five (5) years from the date
when the first railcar consigned to Lessee is brought to the Premises (tru?
"Commencement Date'}. The Agreement shall terminate five (5) years after the
Commencement Date ("Termination Date"). The initial term of the volume i
commitment of the Agreement shall begin on the Commencement Date and shall
end exactly one year later (i.e. if the Commencement Date is on March 3rd. 2002
than the initial term shall end on March 2nd, 2003). Each term following the initial
term shall begin on the anniversary of tine Commencement Date and shall end
the following year. After the initial term of the Agreement Lessee shall
automatically be entitled to another year until Termination Date provided that

I. Lessee will meet a volume commitment of 1,200 carloads In the
initial term, 1,800 carloads in the second term, 2,400 carloads in
the third term, and 3,200 carloads for each term thereafter.

II. Lessee has not been in any material breach of any of tho
provisions of this Agreement

III. NYA agrees to work with Lessee to renew Agreement after ifcs
expiration based on adherence by Lessee to all of the statutes
as laid forth in this Agreement over its five-year term. The
Agreement cannot be renewed past March 31st, 2017.

4. Damage Vandalism Graffiti, etc. NYA will not be held responsible for any
damage/vandalism/graffitr, etc. to any material or equipment stored on the
premises.

5'. Indemnification. Lessee Hereby assumes, releases and agrees to protect, savci
harmless, defend and Indemnity NYA, MTA and LIRR, and its respective officers,
shareholders, directors, employees, agents and assigns from and against any
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and all claims and liability caused by, arising out of or resulting in any marine;
from the condition, existence, use or occupancy of the Premises and any
adjoining lands used by Lessee during the term of this agreement, including but
not limited to:

I. All loss and damage to any property whatsoever, Including
property of NYA, MTA, LIRR and of all other persons-
whomsoever placed or stored upon Premises ana upon any
temporary usage area(s). and the loss of interference with anv
use or service thereof;

II. All loss and damage on account of injury to or death of any
person whomsoever, Including but not limited to employees anc;
patrons of the parties hereto and all other persons wnomsoevei
on the Premises and upon such temporary usage area(s); and

III. All consequential loss or damage occurring off the Premises bu.
arising from acts or events on the Premises.

Notwithstanding the foregoing, Lessee shall not be responsible for and wffl not
indemnify NYA, MTA or LIRR from and against any claims or liability arising ou
of or in connection with the gross negligence or gross willful misconduct of NYA
MTA or LIRR.

6. Required Insurance. Lessee shall maintain the following types of insurance with
insurance earners having a current A.M Best rating of not less than A-VIII, in the amount::
provided for below and otherwise in form and substance acceptable to NYA:

I. Comprehensive General Liability insurance with minimum limit pe •
any one occurrence of $5.000.000. All exclusions as relating to
Railroad Right of Way must be deleted from the policy. If this is no:
the case, then Insurance as set forth in Section 6.1V shall DH
provided by the lessee.

II. Automobile Liability Insurance (covering owned, hired and norv
owned vehicles) in minimum limits of $2,000,000 for injury to o;
death of any one person, of $5,000,000 for injury to or death o~'
more than one person in any one accident, of $5,000,000 for
damage to property in any one accident.

III. Workers Compensation Insurance in an amount not less than
required by The State of New York and as follows:

Coverage A - Statutory Policy form

Coverage B - Employer's Liability

• Bodily Injury by Accident $1.000,000 each accident

• Bodily Injury by Disease: $1,000,000 each employee & Policy Limit

IV. Railroad Protective Liability Insurance in the amount of at least
810,000,000. The form shall be on an occurrence basis and br:
executed in favor of NYA as a named insured.

Page 2 of }
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V. Lessee and all of its insurer(s) agree to waive subrogation
(including without limitation Worker's Compensation) against NYA,
LIRR. MTA. Their agents and employees, which wafver(s) by
insurers) shall also be expressed and evidenced In the certificates
of Insurance (including without limitation Worker's Compensation).

VI. All of Lessee's insurance shall be primary insurance with respect.
to the additional insureds and will not participate with any other
available insurance (and upon NYA's request Lessee's certificates
of insurance shall reflect the foregoing primary aspect). All
deductibles shall require written consent of NYA. All of Lessee';
insurance of any type shell be from insurers) approved by NYA.
Failure by NYA to object to the lack or contents of any of the
Certificates) or coverage(a) to be provided by Lessee shall not
serve to waive or limit NYA's rights or remedies nor to eliminate 01
effect Lessee's obligations, waivers or liabilities under this contract.

Lessee shall furnish NYA Certificates of Insurance, in duplicate, evidencing all required
insurance to be in full force and effect and that the same will not be canceled without at
least thirty (30) days advance written notice by Insurance Company to NYA. The New
York and Atlantic Railway, the Metropolitan Transit Authority and the Long Island Rail
Road shall be shown as additional insured.

7. Condition of Premises. NYA does not warrant the condition of Its property, equipment
and facilities for any purpose. Lessee assumes the risk of using the Premises for any
purpose, and accepts all conditions and defects present thereon, or associated therewith.

8. Removal of Improvements. At the end of the project Lessee shall have the right to
remove all of its structures and other material and equipment from said premises at thsi
sole cost and expense of Lessee if they so desire; provided, that removal of such
structures and other material and equipment will not damage the Premises in any way.

9. Emergency Interruptions. When requested by NYA, Lessee agrees to stop any activity in
which rt Is engaged whenever NYA deems an emergency, as necessary to insure the
timely and safe operations of the railroad and in no event will train operations or safety be
jeopardized.

10. Compliance with Procedures and Instructions. Lessee, its officers, employees, agents,
contractors and invitees agree to comply with all NYA operating procedures, safety rules
and instructions from NYA personnel.

11. Liabilitŷ  Lessee agrees that when railears are placed for unloading/loading at Premises,
the security or the railears and their contents shall remain with Lessee.

12. Freidht Payments. Lessee shall maintain nond credit with NYA. Lessee shall
bills within fifteen (15) days of receipt ir account of LDSEQO 1$ in arrears at any time*
during the term of The Agreement, this will be considered a violation of the Agreement,
and NYA will be entitled to terminate the Agreement as specified in section 13.1 hereof.

13. Termination.

This Agreement is subject to immediate termination by either party
in the event of violations by the other party of any of the terms and
conditions of this Agreement. Lessee shall have been given sixty
(60) days written notice to cure• any breach of any obligations of

Page 3 of.i
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the Agreement. However, Lessee shall have been given fifteen
(15) days written notice to cure violations as proscribed in section
C.12 hereof.

II. Lessee shall have the right to cancel this agreement on sixty (60]
days written notice.

III. NYA shall have the right to cancel this agreement on sixty (so;
days written notice provided the raiicar volume commitments as
stated in section C.3.I hereof are not met

14. Effective Date. This Agreement shall not become effective until Lessee has returned a
signed copy of this Agreement, furnished evidence of insurance as specified In sectior
C.6 hereof, and submitted payment of Two Thousand and xx/100 Dollars ($2,000.00) to
NYA for the first month's rent. All subsequent monthly rent is due on the first day of every
month. Lessee shall have a ten-day grace period for payment of rent

Page 4 of S
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AGREED AND ACCEPTED:

Lessee
Coastal Distribution. LLC.
30 A Glen Street
Glen Cove, New York 11542
TeJ. 516-676-3700

Lessor
New York & Atlantic Railway Co.
68-01 OttO Road
Glendale. New York 11385
TB|. 718-497-3023

By:

Check Payable To:
New York & Atlantic Railway Co.
Accounting Office
53 West Jackson Boulevard, Suite 335
Chicago, IL 60604
Fed. I.D.;fe 13-3976500

DATED: March 2002 DATED: March2-Z, 2002

Page 5 of j
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LEASE AGREEMENT: FARMINGDALE -1

IIS LEASE AGREEMENT ("Agreement") made and entered info this // day of
,, 2002, by and between New York & Atlantic Railway Co., hereafter referred to as "NYA11

and Coastal Distribution, LLC. (and any of its agents, licensees and/or assignees), hereafter referred to
as 'Lessee".

A. Premises. NYA Hereby agrees to Jet and Lessee hereby agrees to hire of NYA certain
property located at FarmingdaJe Team Yard (PW) as more particularly described by the drawing attached
hereto as Exhibit A (the "Premises"), for Lessee's exclusive use, at the rate and for the term set forth
herein.

B. NYA Warranties. NYA warrants it Is the owner (or agent for the owner) of the Premises,
that it is My authorized to enter info this agreement arjd has the right to grant Lessee the use of the
Premises and each and all of the rights herein srantedpja agreed to by the Lessee the lights conveyed,
by thia lease are subject to. and limited by, the rights confan-ed to NYA by the Transfer Agreement

n tha Lon tetax R

C. Agreements. It is mutually agreed by and between the parties hereto as follows:

1. Rent / Rebates. The rate for Lessee's use of the Premises as provided herein snail
be $2,000.00 per month, payable in advance, as provided in section C.14 hereof.
The NYA and Lessee hereby agree to the following payment/rebate arrangement
regarding the movement of LlRRmateriai from tha premises: -

a Lessee will make $1 15.000 in funds available fo NYA

NYA will contribute the following to achieve a $65,000 payment fo Lessee, whfcn
is equal fo one-naff of total funds required.

b. NYA will add $15,000 to figure in "1-a" above, and submit funds to the LIRR
In the amount of $130,000.

c. NYA will rebate Lessee, in tha amount of $10 per ra.ll car shipped where
'Coastal Distribution*, or affiliates as specified, show as consignee, at the
station of Farmingdale, NY. This rebate will remain in effect until the amount
of $26,000 has been apportioned to the Lessee. The term of this rebate shall
not exceed three yean from tfie effective date.

d. NYA will reduce the rent on premises for the first twenty-four months of the
agreement, to the amount of $1000 per month. The security payment made
by Lessee for the prevfously cancelled contract will be applied as the
payment for September 2004 rent

2. improvement*. Lessee shall have the right to make improvements to the
premises. All investments, made by Lessee, Including pavement, lighting,
fencing, security of any kind, eta. shall be at the sole expense of Le&sea with no '
reimbursement of any kind.

3. Term. This Agreement shall remain In effect for five (5) years from the date
when the first raricar consigned to Lessee is brought to the Premises (the
'Commencement Date'). The Agreement shaB terminate five (5) years after the
Commencement Data ("Termination Date*}. Trie initial term of the' volume
commitment of the Agreement shall begin on the Commencement Date and sha)f
end exactly one year later (i.e. if the Commencement Date is on August 1st,
2002, than the initial term shall end on August 1st. 2003). Each term following
the initial term snail begin on the anniversary of the Commencement Date and
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shall end the following year. After the initial term of the Agreement, Lessee shall
automatically be entitled to another year until Termination Date provided that:

I. Lessee will meet a volume commitment of 1,200 carloads in the
initial term, 1,800 carloads in the second term, 2,400 carloads in
the third term, and 3,200 carloads for each term thereafter.

' II. Lessee has not been in any material breach of any of the
provisions of this Agreement.

III. NYA agrees to work with Lessee to renew Agreement after its
expiration based on adherence by Lessee to ail of the statutes
as lad forth in this Agreement over its five-year term. The
Agreement cannot be renewed past March 31* 2017.

. 4. Damage. Vandalism. Graffiti, etc. NYA will not be held responsible for any
damage/vandalism/graffiti, etc. to. any material or equipment stored on the
premises.

5. Indemnification. Lessee hereby assumes, releases and agrees to protect, save
v harmless, defend and indemnify NYA, MTA and LIRR, and its respective officers,
i shareholders, directors, employees, agents and assigns from and against any

and all claims and liability caused by, arising out of or resulting in any manner
from the condition, existence, use or occupancy- of the Premises and any
adjoining lands used by Lessee during the term of this agreement, including but
not limited to:

I. Alt loss .and damage to any property whatsoever, including
property of NYA, MTA, LIRR and of all other persons
whomsoever placed or stored upon Premises and upon any
temporary usage area(s), and the loss of interference with any
use or service thereof;

il. All loss and damage on account of injury to or death of any
person whomsoever, including but not limited to employees and
patrons of the parties hereto and all other persons whomsoever
on the Premises and upon such temporary usage area(s); and

III. Ail consequential loss or damage occurring off the Premises but
arising from acts or events on the Premises.

Notwithstanding the foregoing, Lessee shall not be responsible for and will not
indemnify NYA, MTA or LIRR from and against any claims or liability arising out
of or in connection with the gross negligence or gross willful misconduct of NYA,
MTA or LIRR.

6. Required Insurance. Lessee shall maintain the following types of insurance with
insurance earners having a current A.M Best rating of not less than A-VIII, in the amounts
provided for below and otherwise in form and substance acceptable to NYA:

I. Comprehensive General Liability Insurance with minimum limit per
any one occurrence of $5,000,000. All exclusions as relating to
Railroad Right of Way must be deleted from the policy, if this is not
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the case, then Insurance as set forth in Section 6.1V shall be
provided by the lessee:

II. Automobile Liability Insurance (covering owned, hired and non-
owned vehicles) in minimum limits of $2,000,000 for injury to or
death of any one person, of $5,000.000 for injury to or death of
more than one person in any one accident, of $5,000,000 for
damage to property in any one accident.'

Ml. Workers Compensation Insurance in an amount not less than
required by The State of New York and as follows:

Coverage A - Statutory Policy form

Coverage B — Employer's Liability

• Bodily Injury by Accident $1,000,000 each accident

* Bodily Injury by Disease: $1,000,000 each employees Policy Limit

IV. Railroad Protective Liability Insurance in the amount of at least
$10,000,000. The form shall be on an occurrence basis and be
executed in favor of NYA as a named insured.

V. Lessee and all of its insurers) agree to waive subrogation
(including without limitation Worker's Compensation) against NYA,
LIRR, MTA, (heir agents and employees, which waiver(s) by
insurers) shall also be expressed and evidenced in the certificates
of insurance (including without limitation Worker's Compensation).

VI. All of Lessee's insurance shall be primary insurance with respect
to the additional insured and will not participate with any other
available insurance (and upon NYA's request Lessee's certificates
of insurance shall reflect the foregoing primary aspect). AH
deductibles shall require written consent of NYA. Ail of Lessee's
insurance of any type shall be from insurers) approved by NYA.
Failure by NYA to object to the lack or contents of any of the
certificate(s) or coverage(s) to be provided by Lessee shall not
serve to waive or limit NYA's rights or remedies nor to eliminate or
effect Lessee's obligations, waivers or liabilities under this contract

Lessee shall furnish NYA Certificates of Insurance; in duplicate, evidencing all required
insurance to be in full force and effect and that the same will not be canceled without at
least thirty (30) days advance written notice by Insurance Company to NYA The New
York and Atlantic Railway, the Metropolitan Transit Authority and the Long Island Rail
Road shall be shown as additional insured.

7. Condition of Premises. NYA does not warrant the condition of its property, equipment
- - and facilities for any purpose. Lessee assumes the risk of using the Premises for any

purpose, and accepts all conditions and defects present thereon, or associated therewith.

8. Removal of Improvements. At the end of the project, Lessee shall have the right to
remove all of its structures and other material and equipment from said premises at the
sole cost and expense of Lessee if they so desire; provided, that removal of such
structures and other material and equipment will not damage the Premises in any way.
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9- Emergency Interruptions. When requested by NYA, Lessee agrees to stop any activity in
which it is engaged whenever NYA deems an emergency, as necessary to insure the
timely and safe operations of the railroad and in no event will train operations or safety be
jeopardized.

10. Compliance with Procedures and Instructions. Lessee, its officers, employees, agents,
contractors and invitees agree to comply with all NYA operating procedures, safety rules,'
and instructions from NYA personnel.

11. Liability. Lessee agrees that when railcars are placed for unloading/loading at Premises,
the security of the railcars and their contents shall remain with Lessee.

12. Freight Payments. Lessee shall maintain good credit with NYA. Lessee shall pay freight
bills within fifteen (15) days of receipt. If account of Lessee is in arrears at any time
during the term of the Agreement, this will be considered a violation of the Agreement,
and NYA will be entitled to terminate the Agreement as specified in section 13.1 hereof.

13. Termination.

f. This Agreement is subject to immediate termination by either party
in the event of violations by the other party of any of the terms and
conditions of this Agreement. Lessee shall have been given sixty
(60) days written notice to cure any breach of any obligations of
the Agreement. However, Lessee shall have been given fifteen
(15) days written notice to cure violations as proscribed in section
C. 12 hereof.

If. Lessee shall have the right to cancel this agreement on sixty (60)
days written notice.

III. NYA shall have the right to cancel this agreement on sixty (60)
days written notice provided the railcar volume commitments as
stated in section C.3.I hereof are not met

14. Effective Date. This Agreement shall not become effective until Lessee has returned a
signed copy of this Agreement, furnished evidence of insurance as specified in section
C.6 hereof. All rental payments are due on (he first day of every month. Lessee shall
have a ten-day grace period for payment of rent.
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AGREED AND ACCEPTED:

Lessee
Coastal Distribution, LLC.
30 A Glen Street
Glen Cove, New York 11542
Tel. 516-676-3700

Lessor
New York & Atlantic Railway Co.
68-01 Otto Road
Glendale, New York 11385
Tel. 718-497-3023

iZxWq U
Check Payable To:
New York & Atlantic Railway Co.
Accounting Office
53 West Jackson Boulevard, Suite 335
Chicago, IL 60604
Fed. I.D.ft 13-3926500

DATED: July // . 2002 . DATED: July Jf. 2002
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This TRANSLOAD FACILITY OPERATIONS AGREEMENT, effective as of August
•^"2004, is made and entered into by and between New Yoric & Atlantic Railway Company

("Raflroad"), and Coastal Distribution, IXC, a limited liability company of the State of New
York ("Coastal").

RECITALS

WHEREAS, RAILROAD is a common canier by rail conducting freight operations over
certain tracks and facilities of The Long Island Rail Road Company pursuant to a Transfer
Agreement dated November 18,1996 (the "Transfer Agreement") mat permits RAILROAD to
lease or license certain properties for use in furtherance of freight operations; and

WHEREAS, RAILROAD and COASTAL are parties to a Lease agreement dated July 11,
2002 (thenLeasen) providing for the lease of a yard and transloading facility ("the Facility") at
the Farmingdale (P. W.) Rail Yard, located in Babylon, New York (the "Yard"); and

WHEREAS, the parties desire to cancel die Lease and modify then-relationship in
accordance with the following agreement; and

WHEREAS, RAILROAD desires to continue to offer and provide transloading and rail
transportation services via carload to certain railroad customers ("Customers") at the Facility in
conjunction with RAILROAD'S rail line and the interstate railroad network; and

WHEREAS, COASTAL desires to continue to operate the Facility for and on behalf of
RAILROAD; and

WHEREAS, RAILROAD desires to engage COASTAL as RAILROAD'S contractor, to
operate the Facility on RAILROAD'S behalf, and

WHEREAS, the services shall be limited to providing transloading services between rail
and truck for such non-hazardous freight, as may be agreed upon as provided herein, such freight
being referred to generally as "Commodities1* in this agreement

"' ACJRE3E1MDENT

NOW, THEREFORE, in consideration of the representations, warranties, covenants and
agreements set forth, in tiiis Agreement:



ARTICLE I - TRANSLOADING OPERATIONS

1.01. COASTAT,. •^analnfliHiip Services. COASTAL shall, and shall have the exclusive
light to, transload Commodities between trucks and rail cars at the Facility, for and on behalf of
Railroad, pursuant to the terms of this Agreement This right and obligation shall not be
construed as a property interest in the Yard or the Facility, and is subordinate and subject in all
respects to the terms and conditions of the Transfer Agreement

1.02. B ATTttOAn Control of Operations. RAILROAD shall control all aspects of the
Facility's transloading operations. RAILROAD shall have the right to review and audit
COASTAL'S business records related to the operation of Facility during regular business hours
and shall have the right to inspect COASTAL'S operation of the Facility at any time. COASTAL
operations at the Facility and the Yard shall be subject to the supervisory authority of the
RAILROAD'S General Manager at Glendale.

1.03. RATT.ROAD Obligations. RAILROAD shall provide the existing Facility, AS IS,
WHERE IS. RAILROAD shall have me right to change the configuration of track at the Yard so
long as such change does not unreasonably interfere with COASTAL'S operations. RAILROAD
does not •warrant the condition of tie Facility or the surrounding areas, the Yard or its equipment
for any purpose. COASTAL has examined the premises and assumes the risk of using the
premises for any purpose, and accepts all conditions and defects present thereon or associated
therewith, known or unknown, provided however, that COASTAL does not waive or relinquish
any rights it may have against RAILROAD under the Lease as a result of or arising from the
claim of Pinelawn Cemetery to property rights in the Yard as are, or may be, alleged hi Pinelawn
Cemetery v. Coastal Distribution, LLC, et al., County of Suffolk No. 04-8599. Any such claim
shall survive this agreement and the cancellation of that Lease contained herein.

1.04 Kail Service; Railroad shall provide reasonable rail service to the Facility.

1.05 Custody of Tj»rtmff and Equipment: RAILROAD'S responsibility and liability for
the cars and then* contents bound to or from the Facility ends when the cars are uncoupled from
the RAILROAD'S locomotive at the Facility, and the RAILROAD'S responsibility and liability
is resumed when the cars are coupled to RAILROAD'S locomotive.

1.04. COASTAL Obligations.

(a) . COASTAL shall perform transloading services between rail cars and trucks at the
Facility for Customers of the RAILROAD. Such services shall include only those commodities,
movenients/and ecjuipment allowed by applicable law and regulations and approved by
RAILROAD which approval will riot be unreasonably withheld. COASTAL shatt immediately
cease and desist from any operations which shall be found to be in violation of any contractual or
other obligation of RAILROAD upon notice from Railroad.

(b) COASTAL shall enforce all rules and regulations, as promulgated by
RAILROAD as to all Customers, COASTAL employees and visitors at the Yard. Railroad may



u

establish rules related to safety and train operation which are consistent with industry norms or
which are mandated by law or regulation. RAILROAD and COASTAL will jointly determine
all such other rules as will apply to the operation of the facility, such roles will be to assure the
efficient operation of the facility and win be designed to minimize adverse impacts on neighbors.
Further, Costal shall comply with any and all applicable governmental health, safety and
environmental rules or regulations.

(c) COASTAL shall, at its sole cost, acquire or provide any additional loading equipment (not
owned by RAILROAD) reasonably necessary for the efficient handling of material and
conducting transloading operations at the Facility and Yard. COASTAL shall clearly identify all
such equipment as COASTAL equipment. All such equipment will comply with all applicable
regulations. COASTAL will have the right to install and remove such equipment as the market
may dictate, subject to the approval of RAILROAD (and LIRR to the extent required under the
Transfer Agreement).

(d) COASTAL may market the Facility and the services of RAILROAD available by use
of the Facility. COASTAL shall obtain RAILROAD'S advance written approval of all written
materials, including brochures and oilier martyring material used by COASTAL in,
RAILROAD'S transload and transportation services related to. the Facility. Unless RAILROAD
otherwise provides to the contrary, any such marketing material and any signage located inside
or outside of the Yard shall prominently indicate RAILROAD'S name and/or logo.

1.06. Kailearg- Unless otherwise agreed by the parties hereto in writing:

(a) COASTAL will provide railears to be used for any movement of construction and
demolition debris or other long-term, repeat Commodity shipments from the
Facility. Such railears must be in good condition and provide appropriate
protection to maintain the quality of their lading. Railears provided by COASTAL
and used under this Agreeme&t will be subject to prior approval of RAILROAD,
which approval shall not be unreasonably withheld;- COASTAL equipment will
not earn per-diem while on RAILROAD. COASTAL will provide maintenance
for such equipment except that, as necessary to provide running repairs,
RAILROAD may repair en route and bill COASTAL hi accordance with current
Association of American Railroads (AAR) Rules or COASTAL'S own repair
standards,.

(c) Equipment Compliance: All railears used to transport the Commodities pursuant
to thig Agreement shall comply with AAR and American National Standard
Institute (ISO) specifications, as well as all applicable laws, rules and regulations.

------ It shall-be the responsibility of the party providing the equipment in any case to
assure such compliance.

(d) Supplemental Equipment: If COASTAL'S need for railears exceeds its own
supply, RAILROAD win, upon request, use its reasonable best efforts to obtain
suitable railears on such terms as may be applicable to such equipment, but at the
sole cost of COASTAL. RAILROAD will provide equipment for all non-regular



customers of the facility on terms applicable to such shipments in railroad-
supplied equipment

<e) Equipment Availability: RAILROAD will provide storage for empty COASTAL
equipment not to exceed 50 rail cars at no cost to COASTAL.

1.07. Track Inspection: RAILROAD will remain responsible far the inspection of all
tracks within the facility. Coastal will make such repairs as RAILROAD shall reasonably
determine are necessary to maintain the facility in compliance with applicable regulations.
Should Coastal fail to make necessary repairs RAILROAD will close the track in question until
such repair is made.

1.07. Tender of Shipment COASTAL shall ensure that .each tender of Commodities
for outbound rail shipment is made by or on behalf of RAILROAD'S Customer by e-mail,
Electronic Data Interchange or other electronic means as agreed by tiie parties on a Uniform
Straight Bill of Lading for carload shipments, properly classifying the Commodity to be shipped.

1.08. Tx>adinpr and Unloading of Lading

(a) Compliance with Loading Rules: COASTAL shall have the sole responsibility, at
its sole expense, for properly packaging, labeling, marking, blocking, bracing,
placarding, tmd loading and unloading the Commodities tendered by Customers at
the Facility to or from equipment to be transported pursuant to this Agreement.
COASTAL shall comply with the loading rules of the AAR and.applicable law.
COASTAL shall further be responsible lor insuring that the load limits of any
equipment used for transporting the Commodities under this Agreement are not
exceeded.

(b) Overloaded or Improperly Loaded Equipment: m the event it is discovered that
equipment has been overloaded or improperly loaded, RAILROAD may set out
such equipment at a location convenient to RAILROAD and shall notify
COASTAL by facsimile or e-mail of the location of the overloaded or improperly
loaded equipment COASTAL shall have 24 hours to remove excess weight or
.adjust load; or, if deemed safe, RAILROAD will move the overloaded or
improperly loaded equipment to me nearest appropriate site. En any event,
COASTAL shall be responsible for all costs for movement of the overloaded or
improperly loaded equipment^ and payment of any additional expenses incurred
by RAILROAD due to improper loading or overloading of equipment
RAILROAD will move the affected equipment to its destination in such manner
and at such time as is practicable after RAILROAD receives notice from
COASTAL that the problem has been corrected.

1.09. No Selection of landfill; In the event the Commodities include construction and
demolition debris neither RAILROAD, nor COASTAL on behalf of RAILROAD, shall
participate in, or take any active interest in, the site selection for the storage or disposal of the
materials transported hereunder. RAILROAD shall have no obligation with regard to disposition
of Commodities tendered to ft for transportation other than to deliver it to the consignee or to



another railroad for interchange. To the extent that COASTAL enters into any agreement with a
Customer for disposition of Commodities after transportation of the Commodities by
RAILROAD, COASTAL shall not do so as an agent of RAILROAD and shall indemnify, defend
and hold the RAILROAD harmless from any claims or liability arising out of COASTAL'S
activities on its own behalf. For the purpose of monitoring compliance vim this agreement,
COASTAL shall provide RAILROAD, upon request, a copy of any contract h or any Customer
enters into with a destination landfill or treatment she prior to shipping Commodities to that
landfill or treatment she.

1.10. CoTTiTnoditv and Analysis Reports: If requested, COASTAL sh?ll provide
RAILROAD with a copy of any commodities analysis report that is required to be submitted to
any federal, state or local agency or to the operator of any destination disposal sites.

1.11. Incidents: In the event of an incident during transportation over RAILROAD'S
lines under this Agreement, which involves a release of the Commodities, RAILROAD shall
immediately notify COASTAL, and each party shall take immediate action.

(a) In any such incident where the release was caused by an act or omission, of
RAILROAD, the expenses of cleanup shall be the obligation of RAILROAD
under the terms of this Agreement,. and COASTAL shall, upon request of
RAILROAD and to extent it is authorized by law and regulation:

(1) provide containers for loading of Commodities and accept .for disposal
Commodities being disposed of by RAILROAD as a result of the cleanup
("RAILROAD'S Cleanup Waste"), subject to the parties' mutual
agreement on the cost of disposal for RAILROAD'S cleanup waste to the
extent the net tonnage of that waste exceeds the net tonnage of the original
Commodities; and

(2) credit against RAILROAD'S disposal costs for RAILROAD'S Cleanup
Waste any monies already collectible by COASTAL from other parties for
the original disposal of the Commodities involved in the incident

(b) In any such incident where the release was caused by an act or omission of
_ COASTAL, tiie expenses of cleanup shall be the obligation of COASTAL under

the terms nrft^s A ̂ ernientran^RAn.RQA^ shall, iiponjequest of COASTAL
and to the extent it is authorized by law and regulation:

(1) transport the Commodities being disposed of by COASTAL as a result of
the cleanup ("COASTAL'S Cleanup Waste"!: and

(2) crMf against COASTAL'S transportation: costs for COASTAL'S Cleanup_
Waste any monies already payable by COASTAL to RAILROAD for the
original transportation of the Commodities involved in the incident

1.12. KAlT.RnAD TTse COASTAL acknowledges that RAILROAD may use the
tracks and other yard facilities from time to time for railroad purposes so long as that use does
not unreasonably interfere with Coastal's operation.



1.13 Exclusive Use: So long as the terms of this Agreement remain in effect,
RAILROAD shall not authorize any other party to conduct tcansloaddng activities at the
Faimingdale (P.W.) Yard or operate the Facility on RAILROAD'S behalf.

1.14 Non Interference: The parties shall use thedr best efforts to conduct then- respective
operations so as not to interfere with the operations of the other.

ARTICLE H - DOCUMENTS AND BILLING

2.01. Transport Documentation.

(a> All bills of lading and similar documents for outbound rail shipments from the
Facility (collectively, 'Transport tkMnmentaif pn**) for the Commodities tcansloaded
at the Facility shall be between RAILROAD and the Customer, but COASTAL, as
RAILROAD'S agent, may execute such Transportation Documentation on behalf of
RAILROAD. COASTAL shall advise RAILROAD from time to time of the names
of the COASTAL officers and employees •who will execute, such Transport

Bucl stmll supply omocot inflffTp^" cottttol TXTOCCUUCGS to
compliance -with the provisions of this Agreement
All Transport Documentation shall be on a form approved in writing by RAILROAD
and shall specifically state ffrgt neither RAILROAD nor COASTAL shall take title to
any Commodities and mat RAILROAD shall not, under any circumstances, be
responsible or liable for disposal of Commodities. COASTAL may enter into
separate agreements (collectively, "Disposal Agreements") in its own name with
Customers whereby COASTAL shall be responsible to such Customer for obtaining
the disposal of COMMODITIES. In entering into and performing any Disposal
Agreements, COASTAL shall not make any statement or take any action or fail to
take any action that suggests mat RAILROAD is hi any way participating in or
approving any Disposal Agreement of disposal arrangement Any Disposal
Agreements shall be entirely independent from the transportation and loading service
provided under this agreement Coastal shall separately invoice and collect any fees
or charges on its own behalf under any Disposal Agreements.

2.02. Biffing and Collection. COASTAL shall promptly bill and collect from
Customers all Loading Fees (as defined below) for loading or unloading services rendered to the
Customer by COASTAL. COASTAL shall remit to RAILROAD within two business days of
clearance of funds by COASTAL'S bank such portion of the Loading Fees for RAILROAD'S
corresponding Usage Fee (as defined below). COASTAL shall provide RAILROAD with a
monthly accounting of the rail cars and trucks loaded by COASTAL under mis Agreement,
amounts billed and funds received. Loaded freight transportation charges will be collected by the
Class I carrier unless otherwise provided by applicable transportation contract or tariff. . ---- —
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ARTICLE m -LOADING AND USAGE FEES

3.01. Rates »nd Cfwppg For and as its sole compensation, for per:
transloading services, COASTAL shall be entitled to charge a Loading Fee ("Load!
such services, which fee shall be in addition to die rail freight transportation charg
payable to RAILROAD for loaded freight car movements.

\ 3.02 TTgeffiarfrg; COASTAL shall pay to RAILROAD, for the use of the
in recognition of the previous contributions to construction of the Facility by the par
fee (the "Usage Fee") of twenty dollars ($20Ypfl>4oaded rail car (inbound or outb
Usage Fee for each loaded car hi excess oifL20Qja any contract year (as detenr

of die effective date) shall be reduced tofive dollars ($5)J

3.03 Payment Usage Fees payable to RAILROAD under this agreement i
provided in Section 2.02 above.

3.04 Discrepancies: Any discrepancy in billing or charges provided fb.
agreement shall be reconciled between the parties. Any claim for adjustment or c
charges paid, collected or remitted shall be made in writing by the party making tb
delivered to other .party within six (6) months of the date upon which the charg
collected or remitted or shall be deemed waived. Any such claim shall be resolved
Section 7.03.

ARTICLE IV - COVENANTS OF COASTAL

4.01. Use of the Facility. During the term of this Agreement, COASTAI
covenants as follows:

(a) COASTAL shall use the Facility only for me transfer of Commodii
trucks and railcars transported by RAILROAD.

(b) COASTAL shall access the Facility using only RAILROAD'S pru
route off New Highway and shall not load or unload railcars outside tf

(c) COASTAL may not allow other persons to operate the Facility with
Written permission of RAILROAD which permission may be with!
reason.

(d) COASTAL shall, at its sole cost and expense, obtain any applica
permits, licenses, waivers, consents or other governmental authority
it to operate the Facility. Any costs incurred by RAILROAD hi tb

. obtaining .any permits or- operating- authority- for- COASTAL .will
COASTAL, provided however COASTAL will not be responsible i
fees incurred by RAILROAD hi reviewing submissions made by C<
costs incurred by RAILROAD in obtaining any additional permits,
exemptions hi the name of RAILROAD.



(e) Should RAILROAD'S operations be interrupted by any government agency,
public authority or any entity authorized to do so, due to any deficiency in
COASTAL'S permits or as Hie result of COASTAL'S Mure to obtain or comply
with same, COASTAL shall defend, indemnify and bold RAILROAD harmless
from any and all costs, including attorney's fees.

(f) COASTAL shall take reasonable steps to assure that any hauler, motor earner or
other person, party or entity operating to, at or from me Facility is duly licensed
and authorized to so operate under applicable law.

(g) COASTAL and its affiliates, agents, contractors, employees and invitees shall
adhere to RAILROAD'S standard safety policies then in effect based oa rule
books, and revisions thereto, as provided to COASTAL by RAILROAD.

(h) COASTAL covenants that as of the Effective Date of this agreement, the Facility
has been constructed mid operated in compliance with (i) any applicable laws and
regulations, and (ii) all buildings on the premises were built and all bufldings to
be built will comply with all requirements of the UDRR as may be imposed under
the Transfer Agreement and with any applicable standards contained in any
building and or fire codes and any other standard, law or regulation, except to the
extent mat RAILROAD and COASTAL agree such standards are not applicable.
COASTAL covenants that it will maintain; the Facility in compliance with such
requirements during the term of mis agreement If COASTAL fails to take action
within a reasonable time to comply with any such requirements, RAILROAD
shall have the right, but not the obligation, to take the action required to comply
with said requirements at the sole cost of COASTAL.

4.02. Condition of the Facility.

(a) COASTAL promises: 1) not to damage or misuse the Facility or allow its
employees, contractors, agents or invitees to do so; 2) not to make any structural
changes to the Facility without the prior written consent of RAILROAD; 3) to
immediately notify RAILROAD of any conditions at me Facility that are
dangerous to human hearth or safety, or that may damage the Facility; 4) that if
COASTAL vacates the Facility, all fixtures and improvements will be left in good
condition, except for ordinary wear and tear and shall become the property of
RAILROAD and The Long Island Railroad; and 5) not to permit waste of the
Facility. Notwithstanding the foregoing, unless COASTAL is in material breach
of this agreement, upon the termination, of this agreement COASTAL may elect,
subject to requirements of the Transfer Agreement, to remove any improvements
made at its own cost and leave the premises in its pre July 11,2002 condition.

(b) COASTAL, at its expense, shall be solely responsible for all necessary repairs,
maintenance and upkeep of the Facility.



(c) COASTAL shall not permit any Hens to encumber the Facility for any labor or
material furnished in connection with any work performed or claimed to have
been performed in or about the Facility.

(d) If the Facility is destroyed or damaged so it is unfit to be used for the purposes
existing prior to COASTAL'S occupancy, COASTAL will be responsible for
returning me Facility to mat condition which existed on My 11,2002.

4.03. frgnramce, f!hastal shall mafotflfn fly* following types of fagnrance with insurance
carriers .having a cuueiit AM Best rating of not less man A-Vm, in the amounts provided for
below and otherwise in form and substance acceptable to RAILROAD:

(a) Comprehensive General Liability Insurance with mfnimum limit per any one
occurrence of $5,000,000. All exclusions as relating to Railroad Right of Way
must be deleted from me policy, if mis is not the case, then insurance as set forth

• in Section 4.03(d)shaU be provided by COASTAL.

(b) Automobile Liability Insurance (covering owned, hired and non-owned vehicles)
in minimum limits of $2,000,000 for injury to or death of any one person, of
$5,000,000 for injury to or death, of more man one person in any one accident, of
$5,000,000 for damage to property in any one accident

(c) Workers Compensation Insurance in an amount not less tJian required by The
State of New York and as follows:

Coverage A - Statutory Policy form

Coverage B - Employer's Liability

• Bodily injury by Accident $1,000,000 each accident

• Bodily Injury by Disease: $1,000,000 each employee & Policy Limit

(d) Railroad Protective Liability Insurance in the amount of at least $10,000,000.
Thefonnsr^beonanoccuneiicebasisandbeexe<^tedinfavorofRAIIJlOAD
as a named insured. Costal and all of its insurers) agree to waive subrogation
(including without limitation Worker's Compensation) against RAILROAD,
LIRR, MTA, their agents and employees, which waiver(s) by insurers) shall also
be expressed and evidenced in the certificates of insurance (including without
limitation Worker's Compensation).

(e) 'All of Coastal's insurance shall be primary insurance with respect to the
additional insured and will not participate with any other available insurance (and
upon RAILROAD"? request Coastal's certificates of insurance shall reflect the
foregoing primary aspect). All deductibles shall require written consent of
RAILROAD. All of COASTAL'S insurance of any type shall be from insurer(s)
approved by RAILROAD. Failure by RAILROAD to object to the lack or
contents of any of the certificate^) or coverage(s) to be provided by Coastal shall
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not serve to waive or limit RAILROAD'S rights or remedies nor to eliminate or
effect COASTAL'S obligations, waivers or liabilities under this contract.

COASTAL shall furnish RAILROAD Certificates of Insurance, in duplicate, evidencing all
required insurance to be in full force and effect and mat the same will not be canceled without at
least thirty (30) days advance written notice by Insurance Company to RAILROAD. The New
York and Atlantic Railway, the Metropolitan Transit Authority and The Long Island Railroad
shall be shown as additional insured.

4.04. Maintenance COASTAL shall obtain and pay for all utility charges for the
Facility. COASTAL shall also pay the costs of maintenance and repair of the Facility.

4.05. Compliance with Regulations. COASTAL agrees to use the Facility in strict
confonnance with all applicable rules, regulations and ordinances of federal, state and municipal
authorities including without limitation, any regulations concerning the Tumbling of construction
and demolition debris, except to the extent that RAILROAD and COASTAL agree such
standards are not applicable.

ARTICLEV-TERM

5.01. Initial Term. The Agreement shall expire on the date five years after the effective
date of mis agreement (the "Initial Term11); provided, however, mat RAILROAD shall also have
the right to terminate this Agreement prior to expiration hi the event:

(a) COASTAL breaches or mils to comply with any of the covenants, terms or
conditions of this Agreement;

(b) RAILROAD loses the right to provide COASTAL with access to the Facility for
any reason; or

(c) The Facility fails to meet the following minimum volume levels during the
respective contract years (measured from the anniversaries of the effective date):

(i) 1200 carloads in the first contract year,

(ii) 1800 carloads in the second contract year,

(iii) 2400 carloads in the third contract year, and

(iv) 3200 carloads m the fourth and all subsequent contract years.

5.02 Renewal: The parties agree to discuss renewal terms for this agreement on and
after the first anniversary of the Effective Date, unless COASTAL is in material breach of this
agreement Provided however, in no event will this agreement be renewed or extended to apply
after March 31,2017.
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5.04 Dangerous or Unlawful Condition: Noftwithstandingsection 5.03 above, should any
condition, be created by COASTAL on the Facility that creates or contributes to a dangerous
condition or results in RAILROAD or COASTAL being cited for a violation of any federal, state
or local law, rule, ordinance or regulation regulating health, safely or the environment or which
could result in conviction of a crime, misdemeanor or violation, RAILROAD, in its sole and

. absolute discretion, may immediately limit COASTAL'S rights under tins Agreement to prohibit
the activity giving rise to such safety or environmental hazard or violation pending a final
determination of the facts or of liability. However, to the extent that any such citation is not
made against RAILROAD (i.e. is made against COASTAL alone) or does not relate to an
immediate dangerous human health or safety condition, RAILROAD shall not have the right to
terminate the activity until there is a non-appealable finding by the agency or the court with
applicable jurisdiction, so long as (i) COASTAL is contesting the rule, regulation, citation or
charge in good faith; and (ii) COASTAL and RAILROAD are legally able to continue to operate
the Facility under the terms of mis Agreement

5.05 Coastal Termination. COASTAL shall have the right to terminate this agreement
on sixty (60) days written notice to RAILROAD.

5.06 23ffgcip£Termmatipn. Upon termination COASTAL shall cease using the Facility
and shall immediately remove its personal properly mere from. Except fox termination by reason
of. breach, upon termination, the parties' obligations to each other shall immediately cease and,
except fee money then currently due and owing, and the indemnification rights provided herein,
the parties' financial obligations to the other shall cease.

6.01. Indemnification. Coastal hereby assumes, releases and agrees to protect, save
harmless, defend and indemnify RAILROAD, me Metropolitan Transit Authority and Long
Island Rail Road Company, and their respective officers, shareholders, directors, employees,
agents and assigns from and against any and all claims and liability caused by, arising out of or
resulting in any manner from the condition, existence, use or occupancy of the Premises by
COASTAL during the term of tins agreement, including but not limited to:

(a) All loss and damage to any property whatsoever, including the Facility, the
property of NY&A, MTA, LIRR and of all other persons whomsoever placed or
stored at the Facility and including the loss or interference with any use or service
thereof,

(b) All loss and damage on account of injury to or death of any person whomsoever,
including *^t not litfrted to emplnyeqg and patrons of the parties hereto and all
other persons whomsoever on or around the Facility; and

(c) All consequential loss or damage occurring off the Facility premises but arising
from acts or events on or around the Facility.

Notwithstanding the foregoing, COASTAL shall not be responsible for and will not indemnify
RAILROAD, Metropolitan Transit Authority or Long Island Rail Road Company from and
against any claims or liability arising out of or hi connection with their own gross negligence or
gross willful misconduct.

11



ARTICLE VH - MISCELLANEOUS

7.01 ati of Lease. This Agreement supercedes the Lease dated My 11, 2002
by and between the parties and all amendments, modifications aid interpretations thereof, and
said Lease shall be hereby terminated and of no further force and effect

;
7.01 A n^n Ardent arfd Yfyfref- Thia Agreement may not be amended or waived except

in a writing executed by the party against which such amendment or waiver is sought to be
enforced. No course of dealing between or among any persons having any interest in this
Agreement will be deemed effective to modify or amend any part of this Agreement or any rights
or obligations of any person under or by reason of Ibis Agreement

7.02 Notices. All rotf niMJ other communications to be given or delivered
under or by reason of the provisions of this AgieenieolTranbemwritmgandwiHbedeeincdto
have been given when personally delivered or three business days after being mailed, if mailed
by first class IT""!, return receipt requested, or -when receipt is acknowledged, if sent by

e, telecopy or other electronic transmission device. Notices, demands and
communications to COASTAL or RAILROAD win, unless another address is specified in
writing, be sent to the address indicated below:

Notices to COASTAL:

Joseph Rutigliano, Principal
Coastal DisttibufioifLEC
1633 New Highway
Farmingdale,N.Y. 11735
631-756-2000
Fax 631-756-2001

With a copy to;

John F. McHugh, Esq.
6 Water Street, Suite 401
New York, N.Y. 10004
212-483-0875
Fax:212-483-0876

Notices to RAILROAD:

Fred L. Krebs, President
New York & Atlantic Railway Company
68-01 Otto Road
Glendale, New York 11385
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With a copy to:

Ronald A. Lane, Esq.
Fletcher and Sippel LLC
29 North Wacker Drive
Suite 920
Chicago, Illinois 60606-2875
312-252-1500
Fax: 312-252-2400

7.03 Arbitration. Any controversy or claim arising out of or relating to this Agreement
or the breach thereof; other than disputes -which are within the exclusive jurisdiction of tie
Surface Transportation Board, shall be settled by arbitration administered by the American
Arbitration Association in accordance with its Commercial Arbitration Rules (including the
'Emergency Interim Relief Procedures), and judgment on the award rendered by the arbitrator
may be entered in any court having jurisdiction thereof. Notwithstanding the foregoing, the
parties hereto shall first use commercially reasonable efforts to settle any dispute, claim,
question, or disagreement To this effect, they shall consult and negotiate with each other in
good faith and, recognizing their mutual interests, attempt to reach a just and equitable solution
satisfactory to both parties. If they do not reach such solution within a period of ten {10) days,
then, upon notice by either party to the other, all disputes, claims, questions, or differences shall
be finaUysetded by aibitraticm as provided herein. The arbifrator shall be selected by the parties.
In the event that they are unable to agree on the selection of an arbitrator within ten (10) days,
the parties or their attorneys may request the American Arbitration Association to appoint the
arbitrator. Prior to the commencement of hearings, the arbitrator shall provide an oath or
undertaking of impartiality. The place of arbitration shall be New York, New York. Either party.
may apply to the arbitrator seeking injunctive relief until the arbitration award is rendered or the
controversy is otherwise resolved. Either party also may, without waiving any remedy under this
Agreement, seek from any court having jurisdiction any interim or provisional relief mat is
necessary to protect the rights or property of that party, pending the arbitration. The award shall
be made within two (2) months of the filing of the notice of intention to arbitrate (demand), and
the arbitrator shall agree to comply with this schedule before accepting appointment. However,
this time limit may be extended by mutual written agreement of the parties. The prevailing party
shall be entitled to an award of reasonable attorney fees. The determination as to- which party, if
any, is the prevailing party and whether and how much in attorney's fees shall be awarded will be
made by the arbitrator.

' 7.04 Assignment This Agreement and all of the provisions hereof shall be binding
upon arid inure to the benefit of the parties hereto and their respective successors and permitted
assigns. Neither this Agreement nor any of the rights, interests or obligations hereunder may be
assigned by COASTAL without the prior written consent of RAILROAD, which consent will not.
be unreasonably withheld. A Change of Control shall be deemed an assignment for the purposes
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of this Agreement RAILROAD shall have the right to assign this Agreement to any carrier
which should succeed it as authorized by the Surface Transportation Board.

7.05 No Third Party Beneficiaries. Nothing in mis Agreement shall confer any rights
upon any person or entity that is not a party or permitted assignee of a party to this Agreement

7.06 Scverabilitv. Whenever possible, each provision of this Agreement wQI be
interpreted hi such a manner as to be effective and valid under applicable Law, but if any
provision of mis Agreement is held to be prohibited by or invalid tinder applicable Law, such
provision will be ineffective only to the extent, of such prohibition or invalidity, without
invalidating the remainder of such provision or the rrniafafag provisions of this Agre**1"-"*

'"~7J07~ Complete Agreement "This 'Agreement, and me otner documents referred tcr
herein contain the complete agreement among me parties and supersede any prior
understandings, agreements or representations by or among the parties, written or oral, which
may have related to the subject matter hereof in any way. However, the letter agreement entered
into by me parties on June 2004 in connection with ORR's endorsement of COASTAL'S
application for zoning changes shall remain hi effect unchanged. The section and paragraph
headings of mis Agreement are for reference purposes and shall not affect the meaning or
interpretation of the Agreement

7.08 Time of Essence. With regard to all 'dates and time periods set forth or referred to
in this Agreement, time is of the essence.

7.09 Siflfiafrireg; Counterparts. This Agreement may be executed in one or more
counterparts, any one of which need not contain the signatures of more .than one party, but all
such counterparts taken together will constitute one and the same instrument A facsimile
signature will be considered an original signature.

7.10 Onwafimpi TAW. This agreement shall be interpreted under the applicable laws of
the United States and the regulations of such Federal Authorities as have exclusive jurisdiction
over the activities contemplated. In matters involving the construction and interpretation of this
document the internal laws, without regard for conflicts of laws principles, of me State of New
York will apply.

7.1 1 Force Maieure. If either party is unable to meet its obligations hereunder as a
result of acts of God, war, terrorism, msurrection, floods, strikes, derailments, or any like causes
beyond its reasonable control, mat party's obligations and those of such other party affected by
such force majeure event, will be suspended for the duration of same; provided, however, that
the patties will make all reasonable efforts to continue to meet then- respective obligations during
the duration of the force majeure event; and, provided farther, that the party declaring a force
majeure everrt-shaU'jprompfly- notify the other party of the same (rncluding its anticipated
duration), the nature of the force majeure event, and when it is completed. The suspension of any
obligation owing to a force majeure event will neither cause the term of this Agreement to be
extended nor affect any rights accrued under this Agreement prior to the force majeure event
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed

as of 1he day and year first above written.

Date Date:
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./ :•» TOM OF BABYLON
BOARD OF APPEALS

••' '. 200 Bait Sunrise Highway
north Lindeofaurct Mr 11757-asse

(631) 957-3011

Caaei 04-267
Applicant:
Location: on the northeast comer of Naw Hwav. & Conklln St.. E. Farmlngdale.

HY
Suffolk County Tax nap; <0100-3Mr2

Variances requested: Panrrisalon for relief in the form off

the Zoning Board of Appeals has decided it i*t DEMiEDt
PURSUANT TO ANNEXED PXSDINGS

FXHDINCiS ADOPTED
At the meeting of:- APRIL 21. 20OS

, ACTING CBAIKHAB

** P««Pf*«*"w* MWIna Ptant fltod with .
required. Tl»p«m*hoktob««port»^forluw.YingHw^

VtoWtora ray be (MraAzMl by Anas and/or revocation or vw permit UM
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Application of: Coastal Distributiafc-felS&^AppIicstiQn No. 04-267)
Address: 1633 New Highway. East Farmingdalc, New York
Location: n/c/cof New Highway bConklin Street, EucFatiningdale
Public Hearings): September 9,2004 and February 3.2005
ReliefSoughe Permission far relief in form of vacating and annulling a Stop

Work Onicr issued by Building Inspector Bessemer on or about
3/25AJ4

Decision of Board: Retard to counsel for preparation of written findings in
contemplation offtpfaigjldfeg Stop Work Order

Date of Decision: February 10,2005

INTRODUCTION

The applicanc Coastal Distribution, L1C seeks rdicf in die form of vacating and

annulling a Stop Work Order issued by Town of Babylon Building Inspector Bessemer

on or about March 25, 2004. The applicant claims that it is operating a railroad •

transporting facility as an agent for New York-Atlantic Railroad. It claims that its use of

the subject site (1633 New Highway in East FarmingdaJe) Is an activity that Federal Law.

and State Law recognizes as exempt as It relates to the Town's jurisdiction. The

applicant therefore claims to be exempt from any Town of Babylon permitting process.

The applicant further claims that the stop work order issued by the Building Inspector is

a nullity and therefore challenges the issuance of same herein. For the reasons-proffered

below, the Board herein upholds the issuance of the stop work order.

STATEMENT OF FACTS

a. Public Hearing of September 9.2004:

The first public hearing conducted regarding this matter was held on September

9.2004. The applicant, ar^seartag by iMattwney. testing
.

an agent of New York and Atlantic Railway, operated «transload facility for railroad

freight purposes at the subject site on New Highway in Ease Farmingdale. The applicant
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claimed that the use of the sice was to move freight between crocks and railway cats"

and further claimed chat this type of activity had occurred on this site for approximately

one hundred (100) years.

The basis of the applicants appeal to chc within Board was that it claimed to be a

railroad transloadmg facility, and as such, chat it was exempt from local zoning pursuant

Co federal law. The applicant also claimed that its operations at the site were in

confomtancc with the federal exemption to which it claimed to be entitkd.

The subject property is owned by Plnelawn Cemetery. The history of the site is

that since 1904, it has been leased to the Long Island Railroad (now owned by Che MTA).

In 1996, die Long bland Railroad, in an attempt to privatize freight rail service, entered

into an agreement with New York and Atlantic Railway for its use of the subject site.

The applkonc Coastal Distribution became involved with the property in 2002 when it.

began operating on the sire as, what it terms, an "appointed agent* Cor New York and

Atlantic Railroad.

In 2003, the applicant elected a building on the site which it claimed was

necessary so that materials could be loaded and unloaded on and off die railroad cars

without creating dust and noise. The applicant stated that the building, "provkfefd]

better service for the customers" and that said structure was "essential" for the operation

of a modern transloading facility.

The applicant proffered that its use of the site was only as a transloading facility.

When asked by die Board to define a transloading facility, the applicant replied that it

was Just taking the materials from the trucks, putting it on railroad cars, and loading

materials onto the trucks bom rail cars to send to New York and other places and vice

versa.
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Mr. Fred Krebs, die President of New York and Atlantic Railway, spoke on the

applicant's behalf. He indicated that New York and Atlantic Railway was registered

with die Federal Railroad Administration and with the Surface Transportation Board.

He stated that New York and Atlantic was it railroad and that they Had "worked out a

deal* where Coastal became its agent. (Minutes of public bearing of September 9,2004,

at page 38).

Mr. Krebs testified concerning the operation of the site. He suced that "on that

particular site whac they're doing is, they're - they're bringing in construction demolition

debris and they re talcing It off die trucks and putting it into die [nil] can.' (Minutes of

September 9,2004 at page 40). When asked by die Board what constituted •demolition

debris." Mr. Krebs stated that "bancalry, It's everything that's not trash. It cannot have

any MSW (municipal solid waste) in it. It's got to be what they-call clean debris*

(Minutes of September 9,2004 at page 40).

Mr. Ktebs added regarding the site's operation that there was a sorting process to

eliminate the items that would ultimately be rejected by landfills. He testifiedihat the

final destination lor die construction and demolition debris (hereinafter C&D) was

landfills in the State of Ohio. (Minutes of September 9,2004 at pagts 40-41).'

Martin Scetnberg of Coastal Distribution, LLC also testified at the public hearing

of September 9, 2004 regarding die day-to-day operation of the site. He stated that

Coastal had been operating for approximately three weeks. Coastal was operating five

days a week from 7:00 am to 5:00 pro and was accepting predominantly "CScD" material

- construction and demolition material. When asked by die Board whether a truck widi

"CfipcD" could come to the site and simply dump its load out, Mr. Steinberg replied diac

Coastal was presently only caking materials that previously went dirough transfer
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stations. (Minutes of public hearing of September 9.2004 at page 52). He sotted that

trucks ait dumping loads from transfer stations and that the material was thereafter

loaded onto nil cars.

Regarding items due were not permitted at landfills (which ate the ultimate

4ptffr«tion for CfstD materials), Mr. Scereberg stated that Coastal was not conducting

any sorting on site. He stated that the material is placed on the floor, we pick ic up and

put it in the rail cars." He offered that Vete visually kwku^ for materials that we know

Ohio [landfill] will not take which would be things - there are many thiags_.of course;

liquids, 55-gallon drums, sofas, bedding, tires, and the list goes on and on, as 1 had said

before. Any of that [prohibited] material that we sec, we extract it It goes back onto the

track d»t delivered it if we see it at that moment. If not, there axe containers there to

take that type of material which then is transported to an incinerator and disposed o£"

(Minutes of September 9,2004 at page 53). When asked by the Board if there was a fee

charged for that service, Mr. Sternberg indicated that there was,

Mr. Steinberg claimed that this activity was not sorting, but instead Coastal was

"only extracting*1 the materials which were not allowed to be transported. (Minutes of

September 9,2004 public hearing at page 53).

Two local business owners appeared regarding the application. The first, Mr.

Michael Delmonico, operating bis business at 1630 New Highway stated that he owned a

concrete plant and that he was located directly across die street from the Coastal site.

He seated diat he was impressed with the operation and that it appeared to be "dean and

orderly." Second. Mr. Kurt Schneider of G£ Modular Space. 967 Conklin Street,

Fanningdale, appeared in opposition to the application. He expressed concern with the

increased track traffic that he felt was a™-*T"'"E the subject site. He also voiced his
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concern regarding Increased dust In the area that had been generated by the applicant's

use of the site. (For full comments by neighboring business owners, see minutes of .

September 9, 2004 at pages 60-62).

Pinelawn Cemetery, the owner of the subject property, also appeared in

opposition to the subject application. UK attorney representing Pinelawn Cemetery

expressed Pinelawn's concern regarding the operation of the site, including what he

believed to be a lack of oversight of CoasiaJ. He raised questions regarding the safety of '

the site and stated that die applicant's use of the premises was increasing truck traffic

"tremendously* on New Highway. (Minutes of September 9, 2004 at page 64).

Pinelawn also contended that Coastal was a profit nuking organization and that

its use of die premises was a 'propriety purpose" rather than a governmental purpose.

For this reason, they claimed that Coastal was not entitled to any exemption from local

zoning.

Ac the close of the public hearing, both the applicant and Pinelawn Cemetery

submitted legal briefs. Both requested a period of time to review die other's brief and

submit a reply. Therefore, at the close of the hearing the Board held the record open for a

period of two weeks for the submission of further "legal point and briefs to come in" and

reserved its decision. (Minutes of September 9, 2004 hearing at page 81).

k Reopening of f^e Public

After the close of the public hearing of September 9, 2004. both parties submitted

a reply to the other's memorandum of law. Pinelawn Cemetery's reply brief included

three affidavits by pewon* that had not attended the hearing of September 9, 2004. The

Board deemed the affidavits to be new evidence not presented during the course of the
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public hearing and submitted after the heating had been dosed. The Board considered

die submission of this new factual evidence to be improper and promptly rejected and

returned same to die attorney for Piudawn. See October 12, 2004 letter from Louis

IfAnaxo, Chairman of the Zoning Board of Appeals, to John* Armentano (counsel to

Pinelawn) and James Gatighran (counsel to the applicant) rejecting and returning the

offending affidavits, annexed hereto as Exhibit "A".

Pindawn, through its counsel, thereafter requested that the Board reopen the

hearing for the submission of new factual evidence based on the fact that they wete .

unaware that the record was held open for only further legal points and that there were

several statement* made by the applicant that had come to light for the first time at the

public hearing which they wanted the opportunity to address. See October 15, 2004

letter from John Arraentano. Esq. to the Board of Appeals in which he requested a

reopening of the hearing, annexed hereto aa Exhibit "B".

On October 20, 2004, the Board voted to reopen the hearing and record upon

Pinelawn's compliance with the Board's notice requirements. Same is reflected in the

Board's ninnies of October 20, 2004, annexed hereto as Exhibit "C". The Board's basis

For reopening the public hearing were its own Rules of Procedure, Section XII (FX3),

which provides that "in its discretion by motion adopted, the Board may continue the

hearing co another date for the purpose of enlisting further testimony or receiving other

evidence with respect thereto" and Section XII (F)(4) which states that the Board "may

on motion-duly adopted request further proof from whatever source deemed appropriate

in die discretion of the Board.' Further, the case law on the matter is dear - new

evidence submitted after the dose of a public hearing cannot be considered by a Board

except *c a new hearing. The Board therefore reopened the bearing to ensure that both

6
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the applicant and Pinelawn Cemetery would have an opportunity to present and rebut

any new factual evidence.

Furthermore, because the ex pane affidavits had been submitted to die Board by

Pinelawn, and despite the Board's rejection of same, the Board wanted to dispel any ;

appearance of impropriety by continuing the hearing, having the affidavit* submitted \

properly (during the course of a public hearing) and providing the applicant with an ;

opportunity to review and rebut them.

c. Publfo faring of February 3.2005: ;
v
.*'

The continued hearing took place on February 3. 2005. At the hearing, the i

attorney for Pinelawn Cemetery discussed the agency agreement between New York and ^

Atlantic Railway which it called "tremendously disingenuous." (Minutes of public |'

hearing of February 3,2005 at page 33). According to the attorney for Pinelawn, a month I

before die last hearing (9/9/04). Coastal and New York and Atlantic "broke the lease"

and entered into a new agreement to say that [Coastal] was no longer a tenant, that

instead they [Coastal] were an agent. (Minutes of February 3,2005 at page 33).

Pinelawn also maintained that that the essential element for. an agency

relationship is the principal's control over the alleged agent. He claimed the necessary

control was lacking as indicated by the agreement itself, wherein paragraph LOS sets

forth that "New York [and] Atlantic's responsibility and liability for the cars and their

contents bound to or from the facility end when the cars are uncoupled from New York

[and] Atlantic's locomotive at the facility and the railroad's [New York and Atlantic]

responsibility and liability is resumed when the cars are coupled to the locomotives.'

(Minutes of February 3, 2009 hearing at page 33). He claimed that the fact that New
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York and Atlantic's responsible began when the rail care were connected GO its

locomotive and ended when die rail can were uncoupled, evidenced the lack of control.

by New York and Atlantic regarding the actual operation of die subject site.

Coastal Distribution also testified at the second public hearing regarding the

• agreement between the Coastal Distribution and New York and Atlantic Railway. Mr.

RudgHano of Coastal Distribution. LLC testified that the agency agreement between the

parties went into effect on August 5,2004. When the agreement was executed Coastal

was operating die site. Coastal was not the owner of the site, but was upgrading-the site

by erecting die building. Coastal admitted that it was previously operating under • lease

agreement, subleasing the property {ram New Yoik and Atlantic Railway. Mr.

ftutigliano stated thac the lease was no longer valid. When asked by toe niafrman of the

Board of Appeals what had prompted the change from a lease agreement to an agency

agreement,- die applicant replied 'advice of counsel." (Minutes of public heating of

February 3^ 2005 at pages 49-50).

In addition to a discussion regarding die relationship between die applicant and

New York and Atlantic Railway, Pinelawn brought in a number of witnesses in

opposition to die application. First, Michael Poscillico! a business owner operating at

1600 New Highway, Farmfcjgdak, New York testified regarding his first hand knowledge

of die site He-stated that he was able to view the operation of die sice from his own

building located directly across the street. Mr. Posollico further indicated that he

observed trucks, generally tnctor traikr trucks, bringing material in. The material was

being dumped on a pad inside of the building. He claimed to hive personally witnessed

either a bobcat or pay loaders pushing die material around (See minutes of public

heaiing of February 3,2004 at page 34).
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Mr. Poscfllico further offered that his knowledge of tnndoading" operations. In

his professional experience as a civil engineer and as the president of Blue Water

Environment*!, means that "you take material from one mode and move it to another

mode, and die rule of waste hauling is it never hits the pound/ (Minutes of public

heating of February 3,2005 at page 34).

Mr. Murphy, a. private Investigator, also appeared in opposition to the

application. He stated that he observed • truck being loaded with debris, specifically

construction debris, leaving Metropolitan Transfer [station] in die Bronx and coming to

the Coastal sice. It was material brought from the city out to the Coastal location In

Finningdalc. (Minutes of February 3,2005 at page 35).

Mr. Murphy's second observation was dump trucks from Reality Roofing in

Mlncola driving into the Coastal site. When die trucks were followed back to Reality

Roofing, the witness observed roofing material coming off of a home in Nassau County

and being directly delivered to the subject site. (Minutes of February 3.2005 at page 35).

Mr. Murphy proffered that in his opinion the materials being brought to the subject site.

"a great portion of that is coming from New York City and very little of it is going to Any

transfer station." (Minutes of February 3,2005 at page 36).

After this evidence was presented to the Board by Mr. Murphy, the Board asked

the applicant if they were taking materials from New York City and bringing them to die

subject site. The attorney for the applicant stated that "as an agent of New York Atlantic

we do not have ft choke, we have an obligation under the law to accept legally whatever

a customer wants to bring." (Minutes of February 3,2005 at page 43). The attorney for

the applicant continued stating that "we cannot discriminate. It's interstate commerce

you can't discriminate where they are coming from-." (Page 43). When the Board
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expressed that it didn't appear that the applicant's use of the site was actually taking any

macks off of the road, as the applicant had claimed at the September 9,2004 hearing, the

attorney for the applicant replied that some of the material is coming from New York

City and some to coming bom Long Island. He reiterated that the applicant cannot

discriminate. He offered that "we [Coastal] cant tell people rhat they cant come here.*

(Minutes of public hearing of February 3,2005 at page 44).

The attorney for the applicant concluded the second hearing by reiterating, that

New York and Atlantic and the MTA consented to the application being brought, that

the applicant was entitled to an exemption from local zoning, and that if the Town

wanted to observe the site's operation, that Coastal was obligated to allow the Town to

do so. He stated due the Town was able to issue comments and recommendations,

however, the applicant's operation of the dee was one that he believed it was entitled to

continue.

FEDERAL EXEMPTION CLAIMED BY COASTAL

At the public hearing of September 9, 2004, John F. McHugh, an expert in

railroad law, appeared on the applicants behalf to discuss Coastal's alleged statutory

exemptions under federal law. Mr. McHugh explained that die ICC Termination Ace

vested the Surface Transportation Board with "all control over railroads." He stated that

the ICC Termination Act removed jurisdiction over railroad activities from anyone other

than the Surface Transportation Board. Mr. McHugh continued, stating due the site

was an acdve railroad operation that was bdng conducted by Coastal as an a^cnt of New

York and Atlantic Railroad, which has a "federal franchise* For this reason, he claimed

10
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that the Board had no jurisdiction. (Minutes of public heating of September 9,2004 at

page 27).

To further flesh out the applicant's position, Mr. McHugh proffered chic a

"common carrier* to the railroad industry has a federal franchise which is "a right to

provide freight service and an obligation to provide freight sendee.* Because New York

and Atlantic Railroad has said federal franchise and was a common carrier, he claimed

Coastal as its agent, had die same tights and obligations. He stated that all [Coastal]

was doing at the site was loading and unloading cars for the New York and Atlantic

Railroad which he claimed New York and Atlantic had an obligation to do pursuant to.

its franchise. He claimed that New York and Atlantic "basically delegated the

responsibility to another operator.' (Minutes of September 9,2004 at page 32).

Responsibility for the operation of the site was delegated to Coastal through the

"Transload Facility Operations Agreement- between die applicant and New York and

Atlantic Railroad. The applicant claimed that the agreement detailed Coastal's

obligations and .ensured that Coastal was only involved in transloading activities. The

applicant claimed that it was under the complete control of New York and Atlantic

Railway, pursuant to this agreement, and that the agreement established an agency

relationship between New York and Atlantic Railway and Coastal, thereby entitling

Coastal, as an agent of New York and Atlantic Railway, to die federal exemption

pursuant to the ICC Termination ACL

Lastly, the applicant's expert, Mr. McHugh, also set forth some examples of whea

the federal exemption did not apply to a particular operation. He stated that where

there was jiisr a Inw and no rontrol bv the railroad no exempriop applfrd (Minutes of

September 9.2004 ac page 33). He also stated that storing items for long periods of time

11
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v was considered activity that was not covered by the exemption. (Page 33). Also, using
t'
t railroad property as an aggregate distribution center for one's own product is also not
L I

f1 exempt activity. (Page 33).

L-

f BOARD'S FINDINGS REGARDING APPLICANTS CLAIM OF FEDERAL
PREEMPTION PURSUANT TO ICC TERMINATION ACT

a. The Applicant Is Not Entitled to An Exemption From f T"! Zoning Regulation
As Its Use of the Sice DOCE M"f Qualify As Transportation By Rail Carder*

The Board finds that Coastal Distribution's use of the site is not transportation

by nil carrier" so as to come within the Surface Transportation Board's jurisdiction

pursuant to the ICC Termination Act Congress his granted the Surface'Transportation

Board with exclusive jurisdiction over transportation by rafl carriers" and its regulation

of rail carriers preempts state regulation with respect to nil transportation. 49 U.S.C.

$I0501(h). Thus, to qualify far the exemption claimed pursuant to the ICC Termination

Act, the applicant must be conducting transportation by a rail carrier."

First, the Board finds chat the applicant tails to qualify as a "rail carrier". Under

the ICC Termination Ace. a "rail carrier* in a "person providing common carrier railroad

transportation for compensation." 49 U.S.C. 110102(5). There are formal procedures

that must be followed to obtain the Surface Transportation Board's authorization to act

as a rail carder. 49 U.S.C. H09JO. The record before the Board indicated that it was New

York and Atlantic Railway, and not Coastal who had been granted a federal franchise

from the Surface Transportation Board See testimony of Fred Krebs, President of New

York and Atlantic Railway wherein he indicated chat New York and Atlantic Railway

12
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was registered with the Federal Railroad Administration and with the Surface

Transportation Board, minutes of September 9,2004 hearing at page 37.

Whik the applicant, conceded that it did not go through the arduous process of

becoming a certified rauroad, it claimed to be an agent of New York and Adandc

Railway, which entitled it to the exemption that would be enjoyed by a party that w«a

*rail carrier* and was engaged in transportation by a rail carrier*.

The Board finds, based upon substantial evidence in the record, that New York

Bt)d Atlantic Railway does not have the necessary contra] over the applicant to create an

agency relationship. Evidence presented at the public hearing was that New York and

Atlantic had "worked out a deal11 where Coastal would become its agent, and that it had

done so on the advice of counsel (Minutes of public hearing of September 9, 2004 at

page 38).

Originally, the parties had entered into a simple lease agreement. (Agreement

entered into on July 1L 2002, see Exhibit "B" of Coastal's memorandum to the Board).

Under the kase. agreement, New York and Atlantic Railway agreed to lease the subject

premises for Coastal's 'exclusive use". (Lease Agreement, paragraph A, Exhibit "B" of

Coastal's memorandum to the Board). Coastal had the right to make improvements to

the premises. (Lease Agreement, paragraph C(2)). All investments made by Coastal
i

including pavement, lighting, fencing, and security were at the sol* expense of Coastal,

with no reimbursement by New York and Atlantic. (Lease Agreement, paragraph C(2)).

The kase required Coastal to "meet a volume commitment of 1.200 carloads in the initial

term of the kse, 1,800 carloads in the second term. 2,400 carloads in the third term, and

3,200 carloads hi the fourth term of the lease, with each term representing one year of the

five year lease. (Lease Agreement, paragraph C(3)). Under the lease, Coastal agreed to

13
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indemnify New York and Atlantic Rajhvay, the MTA and the LIRR faun any and all

claims arising one of the use or occupation of tie premises and all loss and damage to any

property whatsoever on the site. (Lease Agreement, paragraph C(5)>. At the end of the '

project, Coastal had the right to remove all of Its structures and other materials and

equipment from the premises. (Lease Agreement, paragraph C(8)).

UK applicant conceded that a Jease agreement between the parties would not

have been sufficient to extend the federal exemption from local zoning to die applicant.

Mr. McHugh, the applicant's expert, stated that where there was hist a lease and no

control by ttl£ m^TF**^ P° exemption applied. (See minutes of September 9,2004 at page

33). On the advice of counsel. New York and Atlantic and Coastal terminated the lease

agreement and thereafter, and only one month prior to the September 9, 2004 hearing

before die instant Board, the pardea catered into the Transload Facility Operations

Agreement? on or about August 6,2004. (Exhibit "C" of Coastal's memorandum to the

Board). The applicant stated this was "a fairly new agreement1' which It claimed detailed

Coastal's obligation and ensured that Coastal was only involved in tzanaloading

activities. The applicant claimed that it was under the complete control of New York

and Atlantic Railroad pursuant to this agreement. The Board disagrees based on the

terms and conditions contained within the aforementioned agreement

The Board finds that New York and Atlantic does not have die necessary control

over the applicant so as to establish a principle - agent relationship. Same is indicated

by etch party's obligations as set forth is Article I - Trandoadtag Operations.

Paragraph 1.03 entitled 'RAILROAD OBLIGATIONS* sets forth that the railroad

(New York and Atlantic) must provide that existing facility "as is, where is.' The

railroad does not warrant die condition of the facility or the surrounding areas, the yard

14
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or its equipment Cox any purpose. Paragraph 1.03 stated due Coastal has examined the

premises and assumes the risk of using die premises for any purpose, and accepts aU

conditions and defects present thereon. (See paragraph 1.03 of Transfoad Facility

Operations Agreement, Exhibit *C" of Coastal's memorandum).

Paragraph 1.04 states that the railroad (New York and Atlantic) "shall provide

reasonable rail service to die Facility.' (Exhibit "C" of Coastal's memorandum). Hie

above constitutes the entire set of obligations-arid duties set forth In the agreement for

New York and Atlantic.

Paragraph 105 sets forth that "New York [and] Atlantic's responsibility and

liability for die cars and their contents bound to or tram the facility end when the cans

are' uncoupled from New York [and] Atlantic's locomotive at the facility and the

railroad's responsibility and liability is resumed when the cars are coupled to die

locomotives." (Transbad Facility Operations Agreement, Exhibit "C* of Coastal's

memorandum). Based on this section of die agreement, the Board finds due New York

and Atlantic, the certified railroad in this case, is not responsible or involved in. die

activity and operation of the she. Its responsibility and involvement only begins at die

point when the rail cars are connected to New York and Atlantic's locomotive and ends

when the railcars are disconnected from die locomotive. Same indicates chat Coastal is

essentially on its own regarding loading and unloading of cats and other site activities.

As for dx applicants duties and obligations relating to the site, paragraph L07of

dx tnnsknd agreement requires that die applicant, and not New York and Atlantic

Railway, repair anv packs at the facility. (Exhibit "C* of Coastal's menMtandum).

Paragraph LD4(a) provides that the apphca&t shall perform transloadlng services

between rail can and trucks at die firal^ for cnstjomers of die railroad. (Exhibit "C").

15
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Paragraph 1.04(b) provides chat Coastal shall enforce all rules and regulations at the sice.

as promulgated by the railroad as to aD customers. Coastal employees and visitors at the

Yard (Exhibit "C"). Paragraph L04(c) provides that Coastal at its sole cost shall acquire

or provide any addition loading equipment and that it has the righc to install rod remove

such equipment as the market shall dictate. Paragraph 1.04(d) provides that Coastal can

also market the facility and the services of the railroad available by use of the facility.

(Exhibit "C).

Based on the above proviuons, the Board Adds that Coastal is controlling the

operation of the sire. Cmstel is marketing the site, erecting stw^

the site aad repairing the tracks at the sice, not New York and Atlantic, who is the party

actually certified as a railroad. Coastal is fundamentally operating independently of the

railroad. It is for this reason that the Board finds that Coastal is not an agent of New

York and Atlantic and is thus not entitled to exemption from local zoning pursuant to

die ICC Termination Act.

This is further confirmed by Ankle II of the Agreement - Documents and Billing.

Paragraph 2.01 of the agreement provides that "all bills of lading and similar documents

for outbound rail shipments from the Facflicy (collectively. Transport Documentation")

.for the Commodities cnnsloaded ac the Facility shall be between Railroad and the

Customer, but Coastal, as the Railroad's agent, may execute such Transportation

Documentation on behalf of Railroad. Coastal shall advise Railroad from time to time of

the names of the Coastal officers and employees who will execute such Transport

Documentation, and shall apply prudent internal. control procedures to ensure

compliance with the provisions of (his Agreement.' (Paragraph 2.01 of Agre

Exhibit "C* of Coastal's memorandum to Board).

16
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The Board finds in reviewing this provision tb»t while the bills and documents

lor outbound rail shipments are to be nude between the Railroad (New York and

Atlantic) and the Customer, the Railroad is not actually reviewing those documents.

Coastal Is executing die documents and the Railroad's only oversight mechanism is that

Coastal must from "tune to time* advise the Railroad o£ the name of the officers and '

employers executing the documentation.

The Board finds this provision, too, shows the true nature of the relationship

between Coastal and New York and Atlantic. Coastal la essentially operating on its own

by making the agreements, even though they are in the name of the Railroad, with New

York and Atlantic exerting little, if any, control over Coastal's operations (ie. merely •

being advised bom time to time of die names of the persons in charge of this

Moreover, Article II - Documents and Billing, also sets forth that Coastal may

enter into its own agreements with customers •whereby Coastal shall be responsible to

such Customer Gar obtaining the disposal of Commodities. In «tfyriii£ into and

performing any Disposal Agreements, Coastal shall not make any stacement or take any

action or fail to take any action that the Railroad is in any way participating in or

approving any Disposal Agreement. Any Disposal Agreements shall be entirely

independent from the transportation and loading service provided under this

agreement" Paragraph 2.01(b) of Transload Facility Operations Agreement.

The Board finds that this additional activity at the site involving the disposal of

commodities does not in any way involve the Railroad. The Railroad completely

separates itself from any mvolvement in the disposal of commodities and those

agreements are entirely separate from New York ind Adandc The Board finds that this

•'.' -

.*
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disposal use of die site by Coastal is independent of New York and Atlantic, based on die

language of die agreement, and does not in any way constitute transportation or a transit

purpose. This Is an independent proprietary use of rhe premises, not involving the

railroad Thus, Coastal's use and operation of die site is not exempt from local zoning.

Finally, die Board Buds dial what is actually occurring at die site is

transportation to a rail carrier, radier dun transportation by. a rail carrier. As stated

•hereinbefore, Coastal Distribution is not form ally certified by die Surface Transportation '

Board. It is New York and Atlantic Railway, and not die applicant, who went dvough

the arduous procedure of becoming a railroad The applicant is processing die C&D

material prior to New York and Atlantic transporting it The applicant is-essentially

getting die property to the railroad - New York and Adantx.

The Board finds the facts of die instant matter to be Incredibly analogous to the.

facts of die Hi Tech TVan«[ f IC v. New Tetsev case wherein Hi Tech operated a transload

facility; trucks hauling C&D waste arrived at die facility; die trucks discharged C&D

into a hopper that Hi Tech provides at the facility; and the C&c D waste is then loaded

directly into rail cars from die hoppers; CSrD waste was neither stored nor processed at

die facility; and once die nil can were full, die railroad (CPR in that case) would remove

die material to an out-of-state disposal facility. Hi Tech Trans. LLC v. New leraev. 382

FJd 295,299 (3d Cir. 2004).

Here, die facts indicated by die applicant Itrelf are dial trucks enter die sice and

dump CteD material on a pad inside dx building. Any non-permitted' material is

extracted from die pile. Thereafter die remaining clean debris is loaded onto rail cars

and removed by New York and Adandc (die certified railroad). The facts are extremely

similar to die facts of die HiTech case wherein die Court determined rhe activity at die
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ate co be ac most, transportation "to nil earner.* Hi Tech Ttans LLC v. New Jersey. 382

F.3d at 308. Thus, the Board finds that hereto, at most, Coastal's use of the cite

constitutes transportation a rail carrier, rather than by. rafl carrier. For this reason, as

well as. die reasons set forth hereinbefore, die Board finds that Coastal is not entitled to

an exemption bom local zoning regulations pursuant to the ICC Termination Ace.

b. The Board Finds that Coastal Distribution is Not Merely Transloading at the Site
and Therefore Its Operation Not Preempted bv Federal Law~

Based upon the evidence submitted at the public hearings, the Board finds that

the applicant is not merely transbading at the site. The evidence introduced at the

public hearing was chat the applicant was CD some extent sorting the materials that were

deposited at the site, and doing so for a profit. As tk applicant appeared to be using the

site for more than just "iransloadlng," the Board finds that its operation is not preempted

byfederallaw.

The Board finds that the applicant itself claimed that Coastal's agency, as well as

its operating authority, were limited to the operation of transload faculties on the

property (ie. fadUtie* for moving freight between railway can and trucks as pan of New

York and Atlantic's line haul common canicr-rail services). The applicant sated that

Coastal Is not permitjed to engage in any other use of the property. (Applicant's

Memorandum of Law, pages 1-2),

Same was also communicated to the Board through an Affidavit by Mr. Roco

Knulic, Director of Real Estate CDC the MTA, who swore to the statement that It is [die

MTA's] understanding that the operators of the facility do not contemplate that there

will be any processing or operation related to the freight materials passing through the
I.1*!
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site, other than transferring the freight from one mode of transportation (it. nit) to

another (k. truck). (Exhibit "A" of Coastal's memorandum to the Board).

The applicant reiterated same ac the public hearing of September 9,2004, staling

that its use of the site was only as a nansloading facility. The applicant defined

rransloadlng facility as "basically taking - Just taking the materials from the trucks,

putting on railroad cars, loading ic onto die trucks to send to New York and other places

and vice versa, materials coining out from the city and eastern Long Island and coming

into the site and being Transferred onto automotive vehicles, mostly trucks, for the area."

(Minutes of September 9.2004 at page 23).

The Board finds based upon the evidence presented that the applicant is

operating more than Just a "transload facility" at the site. Because ic is doing more.d»n

merely loading materials from trucks onto the railway and vice versa, die Board finds

that die applicant is operating outside the scope of the federal exemption to which, it

claims to be entitled. Evidence presented by both the applicant and Pinelawn Cemetery

support this finding.

Fine, the evidence presented by the applicant itself was that Coastal was

conducting •sorting'at die rite. Mr. FredKrebs, the President of New York and Atlantic

Railway testified at the first public hearing that "well Basically the site is permitted to

transload materials-front truck to rail or bom rail to truck.' (Minutes of September 9,

2004 at page 37). He continued that on the site they're [Coastal is] bringing in

construction demolition debris and they're taking it off the trucks and purring it into die

cars. They weigh the car because we have a weight hmif (Minutes of September 9,

2004 at page 40). He claimed that demolition debris was "everything that's not trash. Jt

cannot have any MSW in it It's got to be what they call clean debris." (Page 40). He

20
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further seated that "die operation is really good. They actually sate out the metal bom -

from the "C&D" and they takeout anything due would be MSW and do not allow it in

the car. I mem they're vety good about that* (Page 10).

The Chairman of the Zoning Board asked Mr. Krebs about when a pile of debris

comes in to the rite or several truck loads of debris goes into the building, whether it

goes through the coning process that he had described, and what happened to the items

that were prohibited or not allowed to go into the cars. Mr. Krebs responded that Veil,

actually, Marry needs to address that* and further offered tbu "I nut know they do it.

I've seen them do it I don't know what they do (inaudible). I know it doesn't go in die

car.' (Minutes of September 9,2004 hearing at page 41).

The Board of Appeals thereafter called Mr. Martin Steenberg. a partner in Coastal

Distribution, to testify regarding the operation of the site. He began bis testimony by

stating that "we'do ship out to C&D..G6cD comes in and if there are items within"the

C&D that are not allowed to go and be transported to the State of Ohio which Is ruled

over by Department of Health in the State of Ohio and they have an agent at the site

everyday watching each car as if s off-loading, that item, such as a mattress, is taken out

ofthcloadandeitherputbackciatothettuckdutdeposireditorifwedldn^seeiiat

that moment, there is a special container on the side in which that material is put into

and then brought to an incinerator or dan one landfill.* (Minutes of September 9,2004

hearing at page 47-48). Mr. Steinberg was asked by the Board if a truck load of CfeD

material could be dumped at the site. Mr. Sternberg claimed that they were only taking

materials that had already been processed at a transfer nation where 1ft presorted"

(Minutes of September 9, 2004 at page 52). He further stated that "we're not taking

21
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• f individuals that may have a ttuckload or just an unauthorized truck of material, no.* .

(PageSZ).

Lastly, the Board asked Mr. Stcrnbcrg whether any sorting was being conducted

at the Bite to which Mr. Steinberg replied, "we're not doing any sorting on sice, the

material is placed on the floor, we pick it up and put fc in the rail cars. What - we're

doing that, we're visually looking [Qor materials that we know Ohio will noc rake which

would be things - there ate many things, but of course, liquids, 55-gallon drums, sofa*,

bedding, dies, and the list goes on and on_Any of that material that we see, we extract ic.

Ic goes back onto the tni(^ that delivered it if we see it at that moment. If not, there are

containers there to take that type of material which then is transported to an incinerator

and disposed of." (Mlnatca of September 9,2004 at page S3). Mr. Sternbcig stated that

there was a fee charged for this service. (Page S3).

Based upon the testimony of Mr. Krebs and Mr. Sceraberg. the Board finds that

the applicant is temporarily storing and sorting on the rite and doing so for a profit The

Board finds this activity conducted on the site to be over and above the applicant's own

definition of a ttansload facility - merely loading truck materials into rail cars and vice

versa - and its claimed exemption-based on the use of the property.

In addition co the testimony of Mr. Krebs and Mr. Sternberg, the evidence

presented on the behalf of Pindawn Cemetery also confirmed thai die site was being

used for more dian just a transload facility. Michael Posdllico. s neighboring business

owner with offices at 1600 New Highway, in Farmingdale. who is «bo a civil engineer

and the President of Blue Water Environmental, testified that he regularly observed

tractor trailer tracks bringing material into the site. He stated chat the trucks were

dumping onto a pad inside of the building and that he has witnessed either a bobcat or
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pay loaders pushing the material around. (Mixroourf February 3,20QS at page 34). Mr.

Poscillico also offered dm in his credence "trandoad" means to "take material from one

mode and move it to 'another mode, and the raje of waste hauling Is it never hits the

ground." (Mtautcs of pubKc hearing of February 3,2005 at page 34).

' Finally, die Transload Facility Operations Agreement itself sets forth tn Ankle D

- Documents and Billing, that Coastal may enter into its own agreements with

customers "whereby Coastal shall be responsible to such Customer for obtaining the

disposal of Commodities. In entering into and performing any Disposal Agreements.

Coastal shall not raalcc any statement or take any action or fail to take any action that the

Railroad is in any way participating in or approving any Disposal Agreement. Any

Disposal Agreements shall be entirely independent from the transportation and loading

service provided under this agreement.* Paragraph 2.01(b) of Tranaload Facility

Operations Agreement. This clause contained within die agreement furtherproves that

the premises are being utilized for more than jusc "tranakmting."

• The Board finds thai based on die agreement between die patties, the applicant's

own presentation regarding the use of the site, as confirmed by Mr. Posdlllco's personal

observations as a neighboring business owner, that the materials being transported at

the Coastal site are cleady'hitting the ground* The materials deposited at the Coastal

site were not merely being loaded into nil cars ham. tracks. Instead, trucks visiting the

site were dumping onto a pad inside the building and their toads were being sorted to.

some extent - either through visual inspection with prohibited items being "extracted"

as stated by the applicant or by being pushed around by a bobcat or payioader, according

to Mr. PosciDico. Further, the applicant admitted to conducting this extracting/sorting

foraprofit.
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Based on these facts, die Board finds that the applicant is operating more than

Just a oansload facility and is operating in excess of die federal exemption to which it

claims to be entitled.

STATE LAW EXEMPTION Cl
PUBLIC AUTHORITIES LAW J1266Y81

At the outset of die September 9.2004 public heating, die applicant stated due

die basis of its appeal to the Board was that die subject sice, as a railroad trandoading

facility property was exempt from local zoning under both federal and state Jaws. The

applicant testified thac die property in question is owned by Pindawn Cemetery but his

since 1904 been kased to the Long Island Railroad (now, die MTA). (Minutes of public

hearing of September 9, 2004 at page 23). .The applicant claimed that die MTA had

jurisdiction over die property and that they had reviewed and approved of the

applkanfs building plans for dit site. (Page 23). Odier dian die above statements, die

applicant failed to expound on its exemption pursuant to State Law at either of the two

public hearings.

'The applicant did claim in its memorandum to die Board that municipal zoning

audioriry over die subject premises was superseded by 'die New York State Public

Authorities Law 81266(8) which provided that "the authority (Metropolitan

Transportation Authority, hereinafter "MTA") nay. do all things it deems necessary,

convenient or desirable to manage, control and direct die maintenance and operation of

' transportation facilities, equipment or teal property operated by or under contract, lease

or other arrangement with die audioriry and its subsidiaries, and New York dry transit

authority and its subsidiaries. Except as hereinafter provided, no municipality or
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political subdivision, including but not limited to a county, city, village, town or school

or other district shall have Jurisdiction over any facilities of the authority and its

subsidiaries, and New York city transit authority and its subsidiaries, or any of their

activities or operations." However, other than setting forth die statute at page cwp (2) of

its memorandum to the Board, die applicant fails to further derail its entitkmenc co an

exemption from local zoning pursuant to State Law.

APPLICANT

The Board finds that the applicant's use of the subject premises does not entitle

the applicant to an exemption from local zoning as the applicant use of the site is not

purely and entirely for -transportation or transit purposes* as required by Public

Authorities Law M266(8). Section 1266(8) dictates, that the local laws, resolutions,

ordinances, rules and regulations of a municipality or political subdivision, heretofore or

hereafter adopted, conflicting with this title or any rule or regulation of the authority or

its subsidiaries, or New York city transit authority or its subsidiaries, shall not be

applicable ro the activities or operations of die authority and Its subsidiaries~except

such facilities that are devoted to purposes other than transportation or transit

purposes." Because the evidence presented at the public heatings was that die applicant

was operating the site in a manner in which more than merely transloading materials, the

Board finds chat the applicant is not entitled to an exemption from local zoning pursuant

to Public Authorities Law 91266X8).

First, die Board finds that the property in question is not owned by the MTA.

The property in question is owned by Pindawn Cemetery, who leased the property to
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i the LIRR (DOW owned by die MTA) in 1904. UK MTA entered into a transfer agreement

for the property wi th New York and Atlantic Railway in 1996 in an attempt to privatize

its freight services, who in nun subleased to the applicant (lease dated July 11, 2002).

Thereafter, in August of 2004, the sublease to Coastal was replaced with the Tnnsload

Facility Operations Agreement, discussed hereinbefore. Thus, die MTA, the "authority"

bestowed with the exemption set forth in Public Authorities Law 51266(8) merely holds

die lease from Pinelawn. The operation of the site has been privatized (transferred to

New York and Atlantic for this purpose) and thereafter subleased to Coastal The

sublease was later replaced with the Transkud Facility Operations Agreement. Based on

this history, the Board finds the applicant's use of d»e site too far removed from tie MTA,

for Its exemption to apply to the applicant.

Second, the Board finds that where a gavunmenUl body is entitled to an

exemption from local zoning for a particular function, and It leases part of the premises

involved therein to' a private individual or corporation, the private lessee is likewise

entitled to an excmptlon-.lf the function be governnf^fl, jfrerj th* frrflnunitv may apply.

If the function is rorietar, then the immunit may not al-

52 MIsc2d 320, 321 (Dist CL Suffolk County 1966). In this matter, the Board finds that
\

the applicant's use of the site is a private function. Thus, die state exemption to which

they claim to be entitled does not apply.

The evidence presented by die applicant itself was that Coastal was conducting

"sorting* at the site. Coastal admitted that "they're bringing in construction demolition

debris and they're taking it off die trucks and putting it into the cars.* Coastal also

weighs the cars because there is a wdght limit. (Minutes of September 9, 2004 at page
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The President of New York and Atlantic Railway indicated based on his own

observation of die site that "the operation is really good They actually son out the metal

from - from the "CfidT and they take dot anything thai would be MSW and do not

allow it in the car. I mean they're very good about dut* (Minutes of September 9,2004

hearing at page 40).

Mr. Martin Steinberg, a partner in Coastal Distribution stated regarding'the

operation of the sice due "we do ship out to CfeD-C&D comes in and if there ate items'

within the C&D that are not allowed to go and be transported to the State of Ohio

which is ruled over by Department of Health in die State of Ohio and (hey have an agent

at the site everyday watching each car »s If« off-loading, that item, such as a mattress, is

taken out of the load and either put back onto the truck that deposited it or if we didn't

see it at that moment, there is a special container on the side in which that material is

put into and then brought to an incinerator or class one landfill* (Minutes of September

9.2004 bearing at page 47-48).

Mr. Steinberg claimed that they were only taking materials that had already been

processed at a transfer station where "it's presorted." (Minutes of September 9,2004 at

page 52). He also indicated that "we're [Coastal's] not doing any sorting on rite. The

material is placed on the floor, we pick it up and put it in tBc rail cars.. What - we're

doing that, we're visuaDy looking [fjor materials that we know Ohio wiB not take which

would be things - there ate many things, but of course, liquids, 55*gaHon drums, sofas,

bedding, tires, and the list goes on and on~Any of that material that we see, we extract

it'(Minutes of September 9,2004 at page 53).

(Va«f«l idmitted that it chaxnd a fee for the above "ammo" or "extracting*r*n ^ -T- —^—B*r* t* jsau*^ n «TT ar TT*» jufltî -iB{Miy^Jtt.̂ aaasim^

service. (Page S3).
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And finally, die igreement between the parties sets forth due Coastal may enter

into its own agreements with customers "whereby Coastal shall be responsible to such

Customer for obtaining the disposal of Commodities. ID entering into and performing

any Disposal Agreements, Coastal shall not make any statement or take my action or fail

to take wf action that the Railroad is in any way participating in or approving any

Disposal Agreement. Any Disposal Agreements «haO be entirely independent from the

transportation and loading service provided under this agreement." Paragraph 2,01(b) of

Transbad Facility Operations Agreement. Tbe paragraph clearly sets forth a proprietary

use of the aite by Coastal -- one that does not involve the railroad in any way. by Its own

rernu ~ that Coastal engages to for profit

Based on the above procedure outlined by die applicant itself, as well as die

above cited provision contained within die Transload Facility Operations Agreement,

die Board finds that Coastal distribution is not solely utilizing the subject premises for

transportation or transit purposes only. It is instead taking materials that are deposited

at die ate by trtdu, prc-torting it for a fee, and then eramfaring it onto nttcazs. The

board finds this money-making endeavor by Coastal of presorting construction and

demolition material prior to its transport does not constitute transportation or transit

purposes within the meaning of 01266 (8) of die Pubic Authorities Law. The Board

therefore finds dut the applicant is not exempt from the Town's local soning ordinances.

CONCLUSION

For all the aforementioned reasons, the Board of Appeals herein upholds die Stop

Work Order issued to die applicant on or about 3/25/04.
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poration, The Town of Babylon Board of Zoning Ap-
peals, Peter Casserly, as Commissioner of Planning and
Development of the Town of Babylon, and Pinelawn
Cemetery: James Patrick Clark, Esq., Bond Schoeneck &
King PLLC, Garden City, New York; Mark A. Cuthbert-
son, Esq., Huntington, New York.

JUDGES: Joanna Seybert, U.S.D.J.

OPINION BY: Joanna Seybert

OPINION

MEMORANDUM AND ORDER

SEYBERT, District Judge:

Before this Court is Magistrate Judge E. Thomas
Boyle's Report and Recommendation regarding the re-
quest of Coastal Distribution, LLC ("Coastal") and the
New York & Atlantic Railway ("NYA" and together
with Coastal, the "Plaintiffs") for a preliminary injunc-
tion. The Magistrate recommended that this Court pre-
liminarily enjoin the Town of [*2] Babylon ("Town")
from enforcing its Stop Work Order and certain zoning
regulations against the Plaintiffs. Pursuant to FED. R.
CIV. P. 72(b), the Town and Pinelawn Cemetery ("Pine-
lawn" and together with the Town, the "Defendants")
objected to parts of the Report and Recommendation,
and Plaintiffs responded. Pursuant to 28 U.S.C. §
636(b)(l), this Court reviews de nova those portions of
the Report and Recommendation to which Defendants
object. Such de novo review does not entirely replace the
Magistrate's efforts. For purposes of this review, famili-
arity with the facts of the case is presumed.
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After carefully reviewing Defendants' objections,
this Court adopts the Report and Recommendation and
grants Plaintiffs' request for a preliminary injunction.
First, Younger does not apply in this case nor will this
Court give preclusive effect to the Babylon's Zoning
Board of Appeals' ("ZBA") findings of fact. Second,
after reviewing the harm to the public interest, this Court
finds that Plaintiffs have met their burden on their re-
quest for a preliminary injunction.

DISCUSSION

I. The Younger Doctrine Does Not [*3J Mandate
Abstention Nor Are The ZBA's Findings of Fact Entitled
To Preclusive Effect.

A. No State Proceeding Is Ongoing For Younger.

The Younger doctrine of abstention does not require
this Court to abstain from exercising jurisdiction over
this action. The Younger doctrine restrains federal courts
from exercising jurisdiction over federal constitutional
claims where state proceedings are ongoing. See Younger
v. Harris, 401 U.S. 37, 43-44, 27 L. Ed. 2d 669, 91 S. Ct.
746 (1971). This doctrine is rooted in notions of federal-
ism and the state courts' adequate ability to vindicate
federal constitutional rights. See Cullen v. Fliegner, 18
F.3d96, 103 (2d. Cir. 1994) (citations omitted). Younger
is invoked when state criminal, civil, or administrative
proceedings are ongoing. See Ohio Civil Rights Comm'n
v. Dayton Christian Sch., Inc., 477 U.S. 619, 627, 91 L.
Ed. 2d 512. 106 S. Ct. 2718 (1986). The administrative
proceedings, however, must be of a judicial nature. See
Haw. Hous. Auth. v. Midkiff, 467 U.S. 229. 239, 81 L.
Ed. 2d 186,104 S. Ct. 2321 (1984).

Aside from an ongoing state proceeding, [*4]
Younger requires two other conditions. The ongoing state

'proceeding must implicate an important state interest.
Additionally, that state proceeding must give parties an
adequate opportunity for judicial review of federal con-
stitutional claims.' See Diamond "D"Constr. Corp. v.
McGowan. 282 F.3d 191, 198 (2d. Cir. 2002) (citations
omitted).

In this case, New York law does not expressly state
whether the ZBA hearings are judicial or administrative
in nature. New York limits, however, ZBA's powers to
review only administrative officials' decisions. N.Y.
TOWNLAW§ 267-b(l) (the ZBA will have the power to
review those decisions made by an "administrative offi-
cial charged with the enforcement of such ordinance or
local law.") (emphasis added). Pinelawn claims that the
ZBA acts in a judicial capacity, but Pinelawn cites to
only one case that finds zoning appeals as merely "quasi-
judicial." (Pinelawn's Objections to Report and Recom-
mendation at 28.)

The nature of zoning appeals, however, is irrelevant
because no zoning appeal is pending. The ZBA rendered
a final decision regarding this case on February 10, 2005.
See Coastal Distribution, [*5] LLC, Application No.
04-267 (Town of Babylon Zoning Board of Appeals,
Feb. 10,2005). At that point, Plaintiffs were free to initi-
ate an Article 78 proceeding in state court, but no state
law requires this. See N.Y. VILLAGE LAW § 7-712-c
("Any person . . . aggrieved by any decision of the board
of appeals . .. may apply to the supreme court for review
by a proceeding'under article seventy-eight of the civil
practice law and rules.") (emphasis added).

So as to the first Younger condition, no state court
judicial proceeding was ongoing at the time this action
commenced. At best, a quasi-judicial proceeding had
terminated two months before Plaintiffs filed their com-
plaint. In light of the fact that no state proceeding is on-
going, this Court will not address the other Younger con-
ditions and may exercise jurisdiction over this action.

B. This Court Will Not Give Preclusive Effect To The
ZBA's Findings Of Fact.

Defendants also argue that the Magistrate was bound
by the ZBA's findings of fact and conclusions of law.
This Court disagrees and finds that the Magistrate prop-
erly made his findings of fact and conclusions of law.
Furthermore, [*6] the ZBA's findings bind neither this
Court nor that of the Magistrate.

The Supreme Court held that federal courts must
give preclusive effect to agencies that act in a "judicial
capacity." Univ. of Tenn. v. Elliott. 478 U.S. 788, 799,
106 S. a. 3220. 92 L. Ed. 2d 635 (1986). But as already
established, the ZBA does not act in a judicial capacity.
Moreover, in an Article 78 proceeding, a state court can
conduct its own hearing, hear further evidence and testi-
mony, and draw its own findings of fact and conclusions
of law. These findings and conclusions become a part of
the proceeding upon which a state court can make a deci-
sion regarding the ZBA's final determinations. See N. Y.
TOWN LAW § 267-c(4) (discussing the power of the
court in an Article 78 proceeding). A fortiori, a federal
court can conduct its own hearing, hear further evidence
and testimony, and draw its own findings of fact and
conclusions of law while reviewing a case that has been
before the ZBA.

II. The Plaintiffs Have Met Their Burden For This Court
To Grant A Preliminary Injunction.

For this Court to issue a preliminary injunction
against "government action [*7] taken in the public in-
terest pursuant to a statutory or regulatory scheme," the
Plaintiffs must show "(i) irreparable harm absent the in-
junction and (ii) a likelihood of success on the merits."
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Freedom Holdings, Inc. v. Spitzer, 408 F.3d 112, 114 (2d
Cir. 2005) (citations omitted). Plaintiffs satisfy the ir-
reparable harm requirement when they show that absent
a preliminary injunction, Plaintiffs "will surfer 'an injury
that is neither remote nor speculative, but actual and im-
minent,' and one that cannot be remedied 'if a court waits
until the end of trial to resolve the harm.'" Id. Because
irreparable harm is "the single most important prerequi-
site" before a preliminary injunction will issue, Plaintiffs
must show first that the injury is "likely" before showing
any other requirements. Id.

A. Absent Injunctive Relief, Plaintiffs Will Suffer Irrepa-
rable Harm.

Irreparable harm does not exist when money dam-
ages can fully compensate a party for its injuries caused
by the absence of a preliminary injunction. See Regis-
ter.com, Inc. v. Verio, Inc., 356 F.3d 393, 404 (2d Cir.
2004); 11A Charles Alan Wright, Arthur R. Miller &
Mary Kay Kane, [*8] Federal Practice and Procedure
§ 2948.1 (2d ed. 1995). However, when courts cannot
establish and measure the injury in terms of money,
courts have found irreparable harm. See Register.com,
Inc., 356 F.3d at 393. Loss of goodwill and injury to
reputation are injuries that are difficult to measure in
dollars, and thus, these types of injuries are irreparable
harm. See Wright, Miller & Kane, supra § 2948.1. Fur-
thermore, loss of business opportunities and relationships
with clients who could "produce an indeterminate
amount of business over years to come" are also hard to
measure in dollars and are properly considered irrepara-
ble harm. See Register.com, Inc., 356 F.3d at 393.

Defendants argue that nothing in the record supports
a finding of irreparable harm; specifically, the record
arguably does not establish any loss of goodwill, reputa-
tion, or business opportunities. Plaintiffs refute this.
Coastal lost potential clients because of this matter and
without an injunction, the Farmingdale facility will likely
shut down. Without the ability to provide long-term ser-
vice, Coastal cannot ask shippers to abandon their rela-
tionships with truckers. [*9] Furthermore, Plaintiffs did
not construct any new structures for construction and
demolition debris ("C&D") materials until after both
Defendants had assured them that construction was ap-
proved.

The irreparable harm is apparent in this case. NYA
is the only railroad that handles rail freight on the Long
Island Railroad rails. (Hearing Transcript Before Magis-
trate Judge Boyle, May 19, 2005 ("Tr.") 25.) NYA's
growth is almost entirely dependent on transloading. (Tr.
30.) The Farmingdale facility is NYA's only facility suit-
able for bulk commodities, and Coastal is the only opera-
tor of that transload facility. (Tr. 33-34.) Shutting down

the Farmingdale facility would result in a loss of busi-
ness opportunities, goodwill, and reputation for NYA.

Plaintiffs' rail services are integral for transporting
freight and other materials in and out of Long Island.
Coastal's clients need these transload and rail services
because once the clients commit to rail transportation, it
is hard to re-establish trucking arrangements. (Tr. 183-
84.) Coastal has already held off accepting clients be-
cause Coastal cannot reassure these potential clients that
Coastal will be there long term. Id. If the Plaintiffs [*10]
cannot offer the public long-term, reliable, and well-
needed transload and rail services, the Plaintiffs will lose
current and potential clients, goodwill, reputation, and an
indeterminate amount of business over years .to come -
immeasurable in dollar amount. Id. These types of inju-
ries constitute irreparable harm in this Circuit and the
Court holds accordingly.

B. A Preliminary Injunction Benefits The Public Interest.

Defendants correctly argue that when a preliminary
injunction implicates public interests, a court should con-
sider the balance of such interests in deciding if "a plain-
tiffs irreparable injury and probability of success on the
merits warrants injunctive relief." Brody v. Vill. of Port
Chester, 261 F.3d 288, 290 (2d Cir. 2001). Defendant
Pinelawn Cemetery ("Pinelawn") argues that the public
interest would be harmed if the Town could not regulate
the Plaintiffs while handling substances dangerous to the
public, specifically asbestos, lead, and other hazardous
materials released into the air. But this Court finds that
the public interest of reducing trucking traffic on al-
ready-congested highways the true interest of concern.

Even though the [*11] Interstate Commerce Com-
mission Termination Act ("ICCTA") preempts the states
from regulating railroads, the states may still exercise
"traditional police powers over the development of rail-
road property." Green Mountain R.R. Corp. v. Vermont,
404 F.3d 638, 643 (2d Cir. 2005). Such state regulations
must "protect public health and safety, [be] settled and
defined, . . . obeyed with reasonable certainty, and . . .
approved (or rejected) without the exercise of discretion
on subjective questions." Id. Thus, any "electrical,
plumbing and fire codes, direct environmental regula-
tions enacted for the public health and safety" would
withstand preemption. Plaintiffs then would not go un-
regulated in regard to utilities, the environment, and the
public's health and safety. Id.

Thus, the sole public interest at issue here is the
highway and road congestion that would dramatically
increase if this Court did not enjoin the Town. If this
Court does not enjoin the Town from enforcing the Stop
Work Order, Plaintiffs' clients would have to transport its
freight and other materials via truck on already-
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congested highways. This flies in the face of the very
reason New York |*12] State privatized rail freight in
(he first place. The Governor wanted to decrease the
number of trucks on the roads and place that traffic on
underutilized rails. (Tr. 28.) Without an injunction, hun-
dreds of trucks will be forced onto die Long Island Ex-
pressway and other already-congested highways and
roads. (Tr. 73.) Therefore, this Court serves the public
interest of minimizing highway congestion due to trucks
by preliminarily enjoining the Town from enforcing the
Stop Work Order.

C. Plaintiffs Have Shown A Likelihood Of Success On
The Merits.

The second prong that Plaintiffs must meet for this
Court to issue a preliminary injunction is likelihood of
success on the merits. See Freedom Holdings, Inc., 408
F.3d at 114. For purposes of a preliminary injunction,
however, this Court need not find with "absolute cer-
tainty" that Plaintiffs will succeed on the merits of their
claims. Wall v. Coughlin, 754 F.2d 1015. 1025 (2d Cir.
1984) ("A movant. . . need not show that success is an
absolute certainty. He need only make a showing that the
probability of his prevailing is better than fifty percent.
There may remain considerable room for doubt.") Thus,
[*13] a finding that Plaintiffs have more than a fifty-
fifty chance of succeeding on the merits of their claims
would warrant a finding of a likelihood of success on the
merits.

Plaintiffs argue that the Town cannot regulate
Coastal's construction of a shed because ICCTA pre-
empts state law and has exclusive jurisdiction over rail-
roads. Based on the reasoning below, this Court finds
that the Plaintiffs provide railroad transportation, NY A is
a rail carrier, and Coastal is likely a rail carrier, resulting
in ICCTA's exclusive jurisdiction over the Plaintiffs.

1. Coastal's Transload Services Are Transportation Un-
der ICCTA Jurisdiction.

The Second Circuit faced facts and issues similar to
those presented in this case. See Green Mountain, 404
F.3d at 638. In Green Mountain, the Second Circuit
found that ICCTA preempted Vermont's environmental
land use statute. Vermont attempted to regulate the plain-
tiff railroad company. The railroad wanted to construct a
shed to store bulk salt, bulk cement, and non-bulk goods
such as steel pipes. The state notified the railroad that
constructing the shed violated the railroad's construction
permits.

The Second Circuit cited ICCTA, [*14] which ex-
pressly preempted "remedies under Federal or State law"
and vested with the "Surface Transportation Board
[("STB")], a federal agency, exclusive jurisdiction over

'transportation by rail carriers' and 'the construction . . .
of . . . facilities ..." for the rail carriers. Id. at 639 (citing
49 U.S.C. § 10501(b)). The Second Circuit noted that
"the term 'transportation' is expansively defined to in-
clude a 'warehouse . . . yard, property, facility, instru-
mentality, or equipment of any kind related to the
movement of passengers or property, or both, by rail.'"
Id. at 642 (citing 49 U.S.C. § 10102(9) (emphasis
added)). The court went on to state that the statute's
"plain language grants the [STB] wide authority over
[the railroad's] transloading and storage facilities." Id.
(citations omitted).

Based on this expansive reading of ICCTA and the
STB's wide reach, the Second Circuit held that Vermont
could not regulate the railroad's building of a storage
shed through state permit or pre-clearance requirements.
The "proposed transloading and storage facilities are
integral to the railroad's [*15J operation and are easily
encompassed within the [STB's] exclusive jurisdiction
over 'rail transportation.'" Id. at 644-45.

Constructing facilities designed for transloading and
storage of materials to be shipped by rail falls within the
exclusive jurisdiction of the STB. Plaintiffs' proposed
storage shed for C&D materials to be shipped by rail is
exactly the type of activity the Second Circuit has held
falls within ICCTA and STB jurisdiction. The construc-
tion of the storage shed is integral to Plaintiffs' shipment
of C&D materials by rail. Thus, ICCTA preempts state
and town law, and the Town cannot prohibit Plaintiffs
from constructing its storage shed.

Defendant Pinelawn attempts to distinguishCrreen
Mountain from the case at hand. In Green Mountain,
Vermont attempted to regulate the railroad that owned
the transload facility; in this case, the Town attempts to
regulate Coastal, an entity which contracted with the
railroad, NY A, to operate the transload facility in Farm-
ingdale. But in defining transportation, Congress did not
draw a distinction between a railroad and a party it con-
tracts with. See 49 V.S.C. § 10102(9)

"Transportation" [*16] includes -

(A) a locomotive, car, vehicle, vessel,-.
warehouse, wharf, pier, dock, yard, prop-
erty, facility, instrumentality, or equip-
ment of any kind related to the movement
of passengers or property, or both, by rail,
regardless of ownership or an agreement
concerning use; and

(B) services related to that movement, in-
cluding receipt, delivery, elevation, trans-
fer in transit, refrigeration, icing, ventila-
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tion, storage, handling, and interchange of
passengers and property

Id. (emphasis added).

Thus, by its plain language, Coastal's transloading
facility falls within the definition of transportation.
Transportation includes any yard, property, or facility,
and services related to the movement of property by rail -
no matter whether the railroad owns and operates die
facility or contracts with a third party to operate that fa-
cility.

Furthermore, if the Court was to accept Defendants'
argument, preemption of state regulations would occur
only when the railroads are the sole owners and operators
of a transload facility. Inconsistency would result. Rail-
road-owned and operated transload facilities would be
regulated under ICCTA. But transload facilities operated
[*17] by third parties contracting with a railroad would
be subject to Town regulations even though all those
transload facilities provided the same exact services. To
avoid this absurd result, all transload facilities related to
the movement of passengers and property by rail -
whether controlled by a railroad or not - are transporta-
tion.

The Third Circuit case of Hi Tech Trans, LLC v.
New Jersey. 382 F.3d 295 (3d Cir. 2004) does not con-
trol this case. The Hi Tech court found that Hi Tech, a
lessor of a facility, was transporting materials "to" a rail
carrier, and Hi Tech's operations did not involve trans-
portation "by" rail carrier. Id. at SOS. Accordingly,
ICCTA and the STB did not preempt state law, and Hi
Tech was subject to New Jersey's Municipal Solid Waste
Laws. See id. at 309.

Some facts in this case differ materially from///
Tech. First, the New York State Department of Environ-
mental Conservation ("NYDEC") - New York's equiva-
lent to the state agency involved in the Hi Tech case -
visited the facility Coastal operates. NYDEC, which has
more experience in assessing the type of facility that is
being [*18] operated than any court of federal jurisdic-
tion has, found that Coastal transloads materials on be-
half of NYA, that the Farmingdale facility is a transload
facility, and that NYDEC is preempted from exercising
jurisdiction over such facility. (Rutigliano Decl. Ex. I.)
The state agency in Hi Tech found the exact opposite to
be true. The New Jersey State Department of Environ-
mental Protection ("NJDEP") found that Hi Tech was
operating a municipal solid waste facility subject to state
laws.

This Court notes that Defendants attempt to down-
play the importance of NYDEC's findings that Coastal is
operating a transload facility. But in the Hi Tech case,

upon which the Defendants heavily rely, the Third Cir-
cuit discussed at length the NJDEP's findings and New
Jersey's interest in regulating municipal solid waste fa-
cilities. See id. at 299-301, 309 ("New Jersey's interest in
regulating its solid waste disposal facilities is as real as it
is critical."). The Third Circuit went on to find that New
Jersey has a "well-recognized compelling state interest"
in regulating "solid waste facilities in a densely popu-
lated state that has suffered the scourge of unregulated
solid [*19] waste facilities for decades." Id. at 309
(agreeing with the findings of the district court). No par-
allel state interest lies in this case because the NYDEC
found that Coastal operates a transload facility under
ICCTA jurisdiction. As the Third Circuit paid great heed
to NJDEP's findings, so too does mis Court heed the
findings of NYDEC.

Another distinction between/ft Tech and this case is
the relationship between the railroad and the entity oper-
ating the facility. In this case, NYA and Coastal jointly
agree and argue that they have an agency relationship. In
Hi Tech, neither the railroad nor Hi Tech argued that
they had an agency or employment relationship.

The Hi Tech court found that the agreement between
Hi Tech and the railroad "essentially eliminated [the rail-
road's] involvement in, and responsibility for, the opera-
tion of Hi Tech's facility." Hi Tech, 382 F.3d at 308. The
Coastal-NY A operations agreement at issue in this case
does not essentially eliminate the railroad's involvement
in and responsibility for the operation of the Farmingdale
facility. In fact, the Coastal-NY A operations agreement
states that the "RAILROAD shall [*20] control the Fa-
cility's operations" and have the right to review and audit
Coastal's records and inspect Coastal's facility. (NYA
Ex. 8 PI.02) The Coastal-NYA operations agreement
further provides mat (1) NYA must approve all of
Coastal's "commodities, movements, and equipment," (2)
NYA must pre-approve any of Coastal's written market-
ing materials, and (3) written marketing materials must
prominently indicate NYA's name or logo. (NYA Ex. 8
PI.04.) Coastal also must pass a portion of its loading
fees to NYA and increase levels of traffic. (NYA Ex. 8
PP3.02, 5.01.)

Thus, the operations agreement does not essentially
eliminate NYA's involvement and responsibility for the
Farmingdale facility. The agreement does quite the op-
posite and involves NYA on many levels.//! Tech is thus
distinguished from the case at hand and is not disposi-
tive.

Defendants argue that an agency relationship does
not exist between Coastal and NYA. But this Court finds
an agency relationship unnecessary to find ICCTA juris-
diction. First, by its plain language, ICCTA allows rail-
roads to contract with other entities to supervise the fa-
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cilities and yards related to the movement of property by
rail. ICCTA does [*21] not expressly require such con-
tractual relationship to be one of agency. See 49 U.S.C. §
I0102(9)(A). Second, the NYDEP found the Farming-
dale facility to be a transloading facility subject to
ICCTA jurisdiction. (Rutigliano Decl. Ex. I.) Third, Sec-
ond Circuit case law has held that ICCTA has exclusive
jurisdiction over transload and storage facilities like the
Farmingdale facility. See Green Mountain, 404 F.3d at
644. Fourth, this Court finds that NYA's involvement at
the Farmingdale facility is enough to bring the facility
within the exclusive jurisdiction of ICCTA, regardless of
Coastal's agreement to actually operate the facility.

2. Coastal Is Likely A Rail Carrier Under ICCTA Juris-
diction.

The other element required for ICCTA jurisdiction
is that the transportation be provided by "rail carrier." 49
U.S.C. § 10501(a)(l)(A) ("... The Board has jurisdiction
over transportation by rail carrier...."). Defendant Pine-
lawn argues that the term "rail carrier" does not include
third parties who contracted with railroads to operate
transload facilities. But the Defendants do not refute this
Circuit's precedent [*22] nor Supreme Court precedent
nor that of the STB. The Second Circuit did not address
specifically whether a contractor operating transload
facilities falls under ICCTA jurisdiction; the Second Cir-
cuit, however, did hold that transload and storage facili-
ties themselves are transportation and do fall under
ICCTA jurisdiction. See Green Mountain, 404 F.3d at
642.

Furthermore, the Supreme Court addressed whether
the definition of "rail carrier" includes contracted third
parties who provide transfer services for railroads. See
City of Chicago v. Atchison, Topeka, & Santa Fe Ry.
Co., 357 U.S. 77, 87-89, 78 S. Ct. 1063, 2 L. Ed. 2d J174
(1958). The Supreme Court interpreted ICCTA's prede-
cessor, the Interstate Commerce Act, to have jurisdiction
over a third-party private bus corporation that contracted
with the railroads to provide transfer services for passen-
gers between train terminals. This Supreme Court prece-
dent supports Plaintiffs' proposition that ICCTA has ju-
risdiction over third parties who contract with railroads
and provide integral services to those railroads.

The Act provides that motor vehicle
transportation between terminals, whether
[*23J performed by a railroad or by an
agent or a contractor of its choosing,
shall be regarded as railroad transporta-
tion and shall be subject to the same com-
prehensive scheme of regulation which
applies to such transportation. The various
provisions set forth above manifest a con-

gressional policy to provide for the
smooth, continuous and efficient flow of
railroad traffic from State to State subject
to federal regulation. In our view it would
be inconsistent with this policy if local au-
thorities retained the power to decide
whether the railroads or their agents could
engage in the interterminal transfer of in-
terstate passengers. We believe the Act
authorizes the railroads to engage in this
transfer operation themselves or to select
such agents as they see fit for that pur-
poses without leave from local authorities.
. . . Because of close time schedules, the
great volume of traffic and its irregular
ebb and flow, the railroads obviously need
a cooperative and dependable transfer op-
erator with suitable equipment who is
willing to work in close harmony with
them.... The City has no power to decide
whether [the contracted third party] can
operate a motor vehicle service between
terminals [*24] for the railroads be-
cause this service is an integral part of in-
terstate railroad transportation author-
ized and subject to regulation under the
Interstate Commerce Act.

Id. (emphasis added).

Lastly but perhaps most telling are certain STB deci-
sions that determine rail carrier status of parties who
contract with railroads. See Ass'n of P&C Dock Long-
shoremen v. Pittsburgh & Conneaut Dock Co.. 8 I.C.C.
2d 280 (1992); H&M Int'l Transp., Inc., Petition for De-
claratory Order, STB Finance No. 34277, 2003 STB
LEXIS 722 (Nov. 12, 2003). STB's predecessor, the In-
terstate Commerce Commission ("ICC"), determined that
a dock facility that contracted with a railroad and pro-
vided loading operations for coal and iron ore was a rail
carrier. In Ass'n of P&C Dock Longshoremen, the ICC
reviewed Commission and court precedent for the crite-
ria needed for an entity to be considered a rail carrier.

The ICC found the following considerations to be
relevant: (1) "actual performance of rail service," (2) "the
service being performed is part of the total rail service
contracted for by a member of the public," (3) "the entity
is performing as part of a system of interstate [*25] rail
transportation by virtue of common ownership between
itself and a railroad or by contractual relationship with a
railroad, and hence such entity is deemed to be holding
itself out to the public," and (4) "remuneration for the
services performed is received in some manner, such as a
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fixed charge from a railroad or by a percent of the profits
from a railroad." Id. at 290.

After reviewing these considerations, the ICC laid
out a two-part test for whether an entity is a rail carrier.
First, does the entity conduct rail operations? Second,
does the entity "hold out that service to the public?" Id. at
291. In applying this two-part test, the ICC found that the
dock satisfied both tests. In answering the first question,
the ICC found that "loading and unloading, performed
under contract to a rail carrier, is railroad transportation
service. ... It is within the broad scope of services--
receipt, handling, storage, transfer, and interchange--
related to transporting property that, when performed
over track with rail equipment, clearly comprises railroad
transportation under § 10102." Id. at 291.

As to the second question, the ICC looked |*26J to
whether the entity, whose rail carrier status was at issue,
allowed the public to use the facilities or if it only served
the railroad. The test is whether "the questioned service
is part of the total rail common carrier service that is
publicly offered ... whether through common ownership
or contract.1' The ICC found that the railroad publicly
offered the dock's rail-lake vessel loading and unloading
services as part of its complete common carrier rail
transportation service. The ICC also found that the dock's
service was not restricted to certain classes of railroad
traffic or specific railroad shippers. The dock services
were available to all that engage the railroad. See294-95.

Ultimately, the ICC held that the dock was a rail car-
rier. The dock "conducted rail operations — it operates a
dock that uses rail equipment and track to receive, inter-
change, transfer, store, and handle property that is being
transported - and makes that service publicly available
to all who employ the [railroad] " Id. at 295.

Applying the ICC's two-part test to the facts of this
case, this Court finds that Coastal is likely a rail carrier
and is under the exclusive [*27] jurisdiction of ICCTA.
The first question of the test — whether Coastal's services
are part of rail operations — is answered in the affirma-
tive. Coastal operates a transload facility; Coastal loads
and unloads materials performed under contract with a
rail carrier. Coastal receives the freight and other materi-
als from trucks, it handles the freight, it stores the freight
until Coastal loads the materials onto the train cars. Tr. at
33, 228. Clearly, Coastal's services are properly consid-
ered "transportation" under 49 U.S.C. § 10102 and ac-
cordingly are a part of rail operations.

The Court also believes the second question should
be answered in the affirmative ~ as to whether Coastal
holds its services out to the public as part of the total rail
carrier services provided at the Farmingdale facility. The
record reveals that both Coastal and NYA work together
at the Farmingdale facility. (Tr. 176-77.) Coastal is in

charge of marketing and customer relations. (Tr. 99,
NYA Ex. 8 P1.04.) NYA sets the rules governing how
loading is performed and whether the loaded cars com-
port with LIRR and federal safety standards. (Tr. 62.)

Coastal's transloading operations 1*28] are integral
to NYA's railroad transportation services. Coastal does
not serve just NYA; Coastal serves several members of
the public and intends to increase its services to the pub-
lic via agreement with NYA. (Tr. 183-84.) Furthermore,
NYA receives remuneration for every car Coastal loads.
(Tr. 68.)

While the likelihood is high that Coastal is a tail car-
rier for purposes of ICCTA, the Court recognizes that
certain facts support Defendants' position that Coastal is
not a rail carrier. For instance, NYA acknowledges that it
is responsible for cars only when they are coupled to the
railroad's locomotive. (Tr. 119.) And certainly, Coastal
may find it in its best interest to apply to the STB for
licensing or an exemption from licensing. But as stated
earlier, this Court need not find with "absolute certainty"
that Coastal is a rail carrier under ICCTA. Wall, 754
F.2d at 1025. All this Court needs to find is that the
Plaintiffs have more than a "fifty percent" chance of suc-
cess on the merits of their claims. Id. Given that this
Court finds Coastal provides transportation as defined
under ICCTA and several facts support Coastal's rail
carrier status, this Court finds 1*29] the Plaintiffs have
met their burden of probable success on the merits and
injunctive relief is warranted.

As for Defendants' argument that Coastal conducts
more than transloading operations at the Farmingdale
facility, this Court rejects that argument because Defen-
dants have pointed to nothing in the record that supports
their position. Defendants' last and final objection is that
the Magistrate should not have sua sponte raised the eq-
uitable estoppel considerations in favor of Plaintiffs. This
Court finds it unnecessary to address this final objection
in light of the fact that Plaintiffs have met their burden
for a preliminary injunction.

CONCLUSION

In accordance with the foregoing, the Court adopts
Magistrate Judge E. Thomas Boyle's Report and Rec-
ommendation. The Court preliminarily enjoins the Town
from enforcing its Stop Work Order against Plaintiffs
until resolution of this matter.

SO ORDERED.

Joanna Seybert, U.S.D.J.

Dated: Central Islip, New York

January 31,2006
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OPINION

SUMMARY ORDER

UPON DUE CONSIDERATION, IT IS HEREBY
ORDERED, ADJUDGED AND DECREED that the
order of the district court be AFFIRMED AS MODI-
FIED HEREIN.

Defendants-appellants the [*2] Town of Babylon
(the "Town") and Pinelawn Cemetery ("Pinelawn") ap-
peal from the January 31, 2006 order of the United States
District Court for the Eastern District of New York (Sey-
bert, J.) granting a preliminary injunction to plaintiffs-
appellees Coastal Distribution, LLC ("Coastal") and the
New York and Atlantic Railway Company ("NYA"),
enjoining the Town from enforcing a stop work order
that prohibited Coastal from continuing construction on a
shed it operated on property owned by Pinelawn but
leased to the Long Island Railroad ("LIRR") and NYA.
See Coastal Distrib., LLC v. Town of Babylon, Q5-CV-
2032, 2006 U.S. Dist. LEXIS 8400, 2006 WL 270252
(E.D.N. Y. Jan. 31,2006).

We assume the parties' familiarity with the underly-
ing facts, the procedural history, and the issues presented
for review, hi a nutshell, Coastal operates a transloading
facility at NYA's Farmingdale Yard in Babylon, New
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York. Coastal loads bulk cargo from trucks onto railcars,
and NY A transports the railcars from Coastal to their
destinations. A variety of bulk cargo is transloaded at die
facility; but the Town and Pinelawn allege that most if
not all is construction and demolition debris ("C&D de-
bris").

At the outset [*3] of mis dispute, Coastal was build-
ing a large shed that the Town alleges is intended to fa-
cilitate the sorting and preparation of C&D debris. When
it was very near completion, the town issued a stop work
order on the construction. Coastal appealed to the Town
Zoning Board of Appeals (the "ZBA"), arguing that be-
cause the Coastal facility was integral to NYA's railroad
services, the enforcement of local zoning regulations was
preempted by the exclusive jurisdiction of the federal
Surface Transportation Board (the "STB"). See 49 U.S.C.
§ 10501(a)-(b). The ZBA ruled that Coastal's activities
were not transportation by rail subject to the STB's juris-
diction.

Coastal and NY A brought this action in federal court
to enjoin the enforcement of the stop work order and the
court granted a preliminary injunction.

The grant of a preliminary injunction is reviewed for
abuse of discretion. Zervos v. Verizon N.Y., Inc., 252
F.3d 163, 167-70 (2d dr. 2001). A district court abuses
its discretion where it makes an error of law or a clear
error of fact. Forest City Daly Hous., Inc. v. Town ofN.
Hempstead, 175 F.3d 144, 149(2dCir. 1999). [*4]

A party seeking a preliminary injunction must show
"(1) that it will be irreparably harmed in the absence of
an injunction, and (2) either (a) a likelihood of success
on the merits or (b) sufficiently serious questions going
to the merits of the case to make them a fair ground for
litigation, and a balance of hardships tipping decidedly in
its favor." Id. But where the party seeks to enjoin "gov-
ernment action taken in the public interest pursuant to a .
.. regulatory scheme, the less demanding 'fair ground for
litigation' standard is inapplicable, and therefore a 'likeli-
hood of success' must be shown." Id.

The district court did not abuse its discretion by
granting the preliminary injunction, but it is necessary to
modify the injunction to clarify that the parties are per-
mitted to immediately seek review before the STB,
which is the tribunal best equipped to decide the issues
of federal transportation policy implicated here.

As to the likelihood of irreparable harm, the district
court's findings were not clearly erroneous. "[Ijrreparable
harm may be found where damages are difficult to estab-
lish and measure," Register.com, Inc. v. Verio, Inc., 356
F.3d 393, 404 (2d Or. 2004), |*5J such as where (as
here) a party will otherwise lose customer relationships
that account for an indeterminate amount of business

over years, see id.; Ticor Title Ins. Co. v. Cohen, 173
F.3d 63, 69 (2d Cir. 1999). It was not clearly erroneous
for the district court to find that Coastal's relationships
with its customers could be permanently harmed by
Coastal's inability to assure customers that its business
will be ongoing.

It was also not clear error to find a likelihood of suc-
cess on the merits. Coastal and NYA claim that the Inter-
state Commerce Commission Termination Act (the
"Termination Act") preempts the Town's attempts to
regulate Coastal's activity in NYA's rail yard, because "•
the STB is vested with exclusive jurisdiction over "trans-
portation by rail carrier," which includes the construction
of rail facilities. See 49 U.S.C. § 10501(a)-(b); Green
Mountain R.R. Corp. v. Vermont, 404 F.3d 638, 642-43
(2d Cir. 2005). In Green Mountain, we held that not-
withstanding the Termination Act's preemption provi-
sions, state and local authorities retain police powers to
enforce regulations that "protect public health and [*6]
safety, are settled and defined, can be obeyed with rea-
sonable certainty, entail no extended or open-ended de-
lays, and can be approved (or rejected) without the exer-
cise of discretion, on subjective questions." 404 F.3d at
643. By the same token, however, state and local authori-
ties cannot subject the construction of railroad facilities
to pre-permitting processes where there are no clear con-
struction standards and where the permit depends on the
discretion of a local agency. Id. Green Mountain, much
like this case, involved the construction of transloading
facilities on railroad property, which we .decided were
within the STB's exclusive jurisdiction because they
were "integral to the railroad's operation." Id. at 644; see
also City of Chicago v. Atchison, Topeka & Santa Fe
R.R. Co., 357 U.S. 77. 87-89, 78 S. Ct. 1063, 2 L. Ed. 2d
1174 (1958) (pre-ICCTA case holding that bus service
between train terminals operated by a third party on a rail
carrier's behalf was an "integral part" of interstate rail
transportation).

As the Town argues, Green Mountain does not en-
tirely resolve this case because it is Coastal, and not
NYA, that conducts the day-to-day |*7] operations at
the transloading facility. One STB decision reflects the
agency's view that where C&D debris transloading is
conducted by a third party on rail carrier property, rather
than by the rail carrier itself, the transloading operations
are only "by rail carrier" (and within STB's jurisdiction)

' under Section 10501 (a) if the rail carrier holds out its
own services through the third party as an agent or exerts
control over the third party's operations. See Hi Tech
Trans, LLC—Petition for Declaratory Order-Newark,
NJ, STB Finance Docket No. 34192, 2003 STB LEXIS
475, 2003 WL 21952136, at *3-5 (S.T.B. Aug. 14,
2003); see also Hi Tech Trans, LLC v. New Jersey, 382
F.3d 295. 308 (3d Cir. 2004) (holding that there was no
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preemption because no agency relationship existed and
the transloading agreement "essentially eliminates [the
railroad's] involvement in, and responsibility for, the
operation of Hi Tech's facility.").

The Town urges that die Hi Tech cases should con-
trol the result here. However, the district court found that
NY A exerted sufficient control over Coastal's operations
to put them within the STB's exclusive jurisdiction. This

' was not clear error. [*8] While no NY A employees par-
ticipated in Coastal's operations, the parties' agreement
(1) gave NY A supervisory control over Coastal's trans-
loading operations and the right to inspect or audit them;
(2) required that NYA's logo was to appear on all of
Coastal's marketing materials for the facility and that
NY A was to pre-approve all such materials; and (3) said
that, although the duties under all transportation docu-
mentation would be between NY A and the end customer,
Coastal could execute the documents as agent for NYA.
See Coastal, 2006 U.S. Dist. LEXIS 8400, 2006 WL
270252, at "7. Magistrate Boyle, whose report the dis-
trict court adopted, explicitly found an agency relation-
ship between Coastal and NYA based on the terms of
their agreement. (The agreement in Hi Tech disclaimed
any agency relationship, see id.; Hi Tech, 2003 STB
LEXIS 475, 2003 WL 21952136, at *2; Hi Tech, 382
F.3d at 308.) The Town contends that the agreement
does not reflect the reality of how the business is con-
ducted, citing the preceding lease agreement, which
granted Coastal a great deal more independence. But the
agreement and testimony concerning it suffice to support
a finding of likelihood of success [*9\ at the preliminary
injunction stage.

Equitable factors weigh in favor of Coastal and
NYA's position. Absent the injunction, the Town will be
free to shut down Coastal's operations; according to
NYA, this would effectively foreclose bulk cargo trans-
loading operations at the only suitable site on Long Is-
land. NYA has pointed out that it has volume obligations
under its franchise agreement with LJRR that would be
hard to meet if it could not benefit from transloading
operations at issue. Green Mountain recognizes the in-
terest of state and local authorities in enforcing health
and safety regulations; but it is unclear here whether such
a regulation has been violated.

The district court properly held that abstention under
Younger v. Harris, 401 US. 37, 91 S. Ct. 746, 27 L Ed.
2d 669 (1971), was inappropriate. Younger and its prog-
eny dictate that federal courts should decline to exercise
jurisdiction where "(1) there is an ongoing state proceed-
ing; (2) an important state interest is implicated in that
proceeding; and (3) the state proceeding affords the fed-
eral plaintiff an adequate opportunity for judicial review"
of federal claims. Diamond D Constr. Corp. v.
McGowan, 282 F.3d 191, 198 (2d Cir. 2002). [*10]

Younger abstention applies to ongoing state court pro-
ceedings, and to state administrative proceedings as well.
See Ohio Civil Rights Comm'n v. Dayton Christian Sch.,
Inc., 477 U.S. 619, 627. 106 S. Ct. 2718, 91 L. Ed. 2d
512 (1986). The Town, citing Diamond D, urges that a
state proceeding is ongoing whenever a party to a com-
pleted municipal administrative proceeding could have
brought—but failed to bring—a state mandamus action to
challenge the outcome. Diamond D does not support the
Town's position, because in that case state administrative
proceedings were still ongoing when the plaintiff brought
a Section 1983 action and sought to preliminarily enjoin
the state proceedings. 282 F.3d at 196. The parties con-
ceded the general applicability of Younger, id. at 199,
and we held that the "extraordinary circumstances" ex-
ception to Younger was inapplicable in part because the
plaintiff had an adequate state remedy in the form of a
mandamus proceeding in state court through which the
plaintiff could have' raised federal constitutional claims,
id. at 201-02. There are no ongoing state proceedings
here: the ZBA issued its [*11] final decision before the.
federal action was brought. Diamond D gives no support
to the proposition that the availability of an Article 78
action after the completion of state administrative pro-
ceedings renders them ongoing perpetually.

The appellants also argue that the ZBA's factual de-
terminations were entitled to issue-preclusive effect. The
"full faith and credit" provisions of 28 U.S.C. § 1738
apply only to state courts and not state administrative
agencies. But under federal common law principles of
issue-preclusion, the determination of a state administra-
tive agency acting in a judicial capacity is generally enti-
tled to the same issue-preclusive effect in federal court
that it •would be afforded in state court, provided the par-
ties have had an adequate opportunity to litigate the is-
sue. See Univ. ofTenn. v. Elliott, 478 U.S. 788, 799, 106
S. Ct. 3220, 92 L. Ed. 2d 635 (1986). New York courts
apply issue-preclusive effect to the quasi-judicial find-
ings of state administrative agencies, as well as munici-
pal zoning boards, see Town of Wallkill v. Lachmann, 27
A.D.3d 724, 813 N.Y.S.2d 157, 158 (N.Y. App. Div. 2d
Dep't 2006), [*12] but ordinarily do so only in actions
brought beyond the period of limitation for an Article 78
challenge to the agency's decision. See, e.g., Allied
Chem. v. Niagara Mohawk Power Corp., 72 N.Y.2d 271,
528 N.E.2d 153, 157, 532 N.Y.S.2d 230 (N.Y. 1988) (af-
firming application of issue preclusion but noting that the
lower court properly declined to convert proceeding into
an Article 78 proceeding because four month review
period had elapsed before the action was initiated). Here,
if the appellees had brought suit in an Article 78 state
court proceeding—which would have been timely as of
the date of the federal complaint-rather than an action in
federal court, the state court would not have given the
ZBA findings issue-preclusive effect: it would have re-
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viewed them using a deferential standard of review after
hearing any additional evidence it deemed necessary. See
Doyle v. Amster, 79 N.Y.2d 592, 594 N.E.2d 911. 913.
584 N.Y.S.2d 417 (N.Y. 1992) ("[C]ourts may not inter-
fere with [municipal zoning] decisions enjoying a ra-
tional basis, supported by substantial evidence in the
record."); N.Y. Town Law § 26 7-c(4) ("If... it shall ap-
pear to the court [reviewing a zoning board determina-
tion] [*13] that testimony is necessary .. ., it may take
evidence . . ., which shall constitute a part of the pro-
ceedings upon which the determination of the court shall
be made."). Elliott does not hold that state law supplies
the standard of review when a municipal administrative
decision is timely challenged on federal preemption
grounds in the federal forum. The very basis for federal
jurisdiction here was the appellees' assertion that the
Town and its ZBA were preempted by federal law from
taking any action to regulate Coastal's activities; and that
issue was never reviewed by any court, state or federal.
For these reasons, the district court did not err by refus-
ing to grant the ZBA's unreviewed findings preclusive
effect.

Nevertheless, we conclude that the preliminary in-
junction must be modified. At oral argument, counsel for
the Town represented that the Town and Pinelawn had
refrained from petitioning the STB to define its jurisdic-

tion (or lack thereof) over Coastal's operations because
the preliminary injunction prohibited the Town from
doing so. We doubt that the district court intended that
inhibition. In any event, we modify the preliminary in-
junction to allow the parties to [*14] petition the STB
for a declaratory judgment on the scope of its jurisdic-
tion. "As the agency authorized by Congress to adminis-
ter the Termination Act, the [STB] is uniquely qualified
to determine whether state law should be preempted by
the Termination Act." Green Mountain, 404 F.3d at 642
(citation and internal quotation marks omitted). Given
the existing guidance from this Court and the STB, the
district court did not abuse its discretion by issuing a
preliminary injunction, but it is wholly appropriate that
the parties should seek further guidance from the STB
notwithstanding the pendency of litigation in federal
court

We have considered the Town's and Pinelawn's re-
maining arguments and find them to be without merit.
For the reasons set forth above, the preliminary injunc-
tion is hereby modified to allow either party to file a peti-
tion to the STB for a declaratory judgment as to whether
the operations at issue in this case are within the STB's
jurisdiction, and—as modified—the preliminary injunction
is affirmed.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 35057

REQUEST OF PETITIONERS THE TOWN OF BABYLON AND PINELAWN
CEMETERY FOR THE PRODUCTION OF DOCUMENTS BY NEW YORK

AND ATLANTIC RAILWAY COMPANY AND COASTAL DISTRIBUTION LLC
r

Pursuant to 49 C.F.R. § 1114.30, the Town of Babylon and Pinelawn Cemetery

Corporation (together referred to as "Petitioners") hereby request that New York and Atlantic

Railway Company and Coastal Distribution LLC produce and permit Petitioners to inspect and

copy the documents described below. The production should be made on or before thirty days

following the date of this Request at the offices of Duane Morris LLP, 1540 Broadway, New-

York, NY 10036.

Definitions

For purposes of this Request, the following definitions shall apply.

1. Communication. The term "communication" means the transmittal of

information (in the form of facts, ideas, inquiries or otherwise).

2. Document. The term "document" is defined to be synonymous in meaning and

equal in scope to the usage of this term in Federal Rule of Civil Procedure 34(a), including,

without limitation, electronic or computerized data compilations. A draft or non-identical copy

is a separate document within the meaning of this term.

3. Identify (with respect to persons). When referring to a person, "to identify"

means to give, to the extent known, the person's full name, present or last known address, and

when referring to a natural person, additionally, the present or last known place of employment.

Once a person has been identified in accordance with this subparagraph, only the name of that
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person need be listed in response to subsequent discovery requesting the identification of that

person.

4. Identify (with respect to documents). When referring to documents, "to identify"

means to give, to the extent known, the (a) type of document; (b) general subject matter; (c) date

of the document; and (d) authors), addressee(s) and recipient(s).

5. References to Entities. When an entity is referred to, the request includes the

entity and, where applicable, its officers, directors, employees, partners, members, corporate

parent, subsidiaries, or affiliates.

6. Person. The term "person" is defined as any natural person or any business, legal

or governmental entity or association.

7. Concerning. The term "concerning" means relating to, referring to, describing,

evidencing, or constituting.

8. All/Each. The terms "all" and "each" shall be construed as all and each.

9. And/Or. The connectives "and" and "or" shall be construed either disjunctively

or conjunctively as necessary to bring within the scope of the discovery request all responses that

might otherwise be construed to be outside of its scope.

10. Number. The use of the singular form of any word includes the plural and vice

versa.

11. Coastal. "Coastal" refers to Coastal Distribution LLC and includes its members,

officers, employees, and other agents or representatives.

12. Facility. "Facility" refers to the yard and transloading facility, as defined in the

Transload Facility Operations Agreement, dated as of August 5, 2004.
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13. Lease. "Lease" refers to the Lease Agreements dated March 22, 2002 and July

11,2002, and any amendments thereto, between New York and Atlantic Railway Company and

Coastal with respect to the property identified as the Farmingdale Team Yard.

14. LCRR. "LIRR" refers to the Long Island Railroad and includes its officers,

agents, and other representatives.

15. MTA. "MTA" refers to the Metropolitan Transportation Authority and includes

its officers, agents, and their representatives.

16. NYAR. "NYAR" refers to New York and Atlantic Railway Company and

includes its officers, directors, employees, and other agents or representatives.

17. Operations Agreement. "Operations Agreement" means the Transload Facility

Operations Agreement dated as of August 5, 2004 between NYAR and Coastal.

18. Pinelawn. "Pinelawn" means Pinelawn Cemetery Corporation and includes its

officers, directors, employees, and other agents or representatives.

19. Structure. "Structure" refers to the three-sided structure built at the Facility.

20. Town. "Town" refers to the Town of Babylon and includes its agents or other

representatives.

21. Commodities. "Commodities" refers to any type of material received at the

Facility for transport to another location.

Instructions

1. All documents produced by defendants in response to this Request shall be

produced as they are maintained in the usual course of business or shall be organized and

designated so as to correspond to the Request to which the documents are responsive.
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2. Where a claim of privilege is asserted in objecting to any item of this Request, the

documents should be produced, except that it is not necessary to produce the portion of the

document as to which the privilege is claimed. However, where privilege is claimed, defendants

shall set forth a) the date, author, and subject matter of the document; b) the name and title of

each person who prepared, received, reviewed, or has or had custody, possession, or control of

the document; c) the identity and length of any attachments to the document;- and d) the nature of

the privilege being claimed or the ground for withholding the document.

3. If any responsive document has been, but no longer is, in the possession, custody

or control of the party responding to the Request, the document shall be listed by listing all of the

following information: a) the date of the document; b) a description of the subject matter of the

document; and c) the name or names and addresses of each person who prepared, received,

reviewed or otherwise has or had possession, custody, or control of the document.

4. Unless otherwise indicated, all requests call for the production of documents for

the period from January 1, 2002 to and including the date of production.

Documents to Be Produced

1. Documents sufficient to establish how Coastal came to be involved in the Facility.

2. Documents concerning or constituting or reflecting the earliest communication

between Coastal and NYAR.

3. All documents concerning the Lease, including drafts thereof.

4. All documents concerning the replacement of the Lease with the Operations

Agreement.

5. All drafts of the Operations Agreement.
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6. All documents concerning the cost of building the Structure at the Facility,

including but not limited to architectural and other professional fees, the cost of construction

materials, and construction costs.

7. All documents concerning the payment of the cost of constructing the Structure at

the Facility.

8. All documents concerning the cost of maintaining and operating the Facility.

9. All documents concerning communications with the LIRR and/or the MTA about

Coastal's actual or proposed use of the Facility.

10. All documents provided to the LIRR and/or the MTA about Coastal's proposed

use of the Facility.

11. All documents concerning Coastal's business plan for the Facility.

12. All documents concerning NYAR's business plan for the Facility.

13. Documents sufficient to establish the oversight of the Facility exercised by

NYAR.

14. All documents constituting communications with the Town and/or Pinelawn

concerning the Facility.

15. All documents concerning air monitoring, dust levels, or any other environmental

testing at the Facility.

16. All documents concerning complaints about the Facility, excluding

communications from the Town or Pinelawn.

17. All documents concerning Coastal's ownership of railway cars used at or in the

operation of the Facility.
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18. All documents concerning Coastal's leasing of railroad cars used at or in the

operation of the Facility.

19. All logs or other records concerning (a) deliveries to or removed or shipped from

the Facility; (b) the type of commodities delivered to or removed or shipped from the Facility;

and (c) the weight of commodities delivered to or removed or shipped from the Facility.

20. All documents constituting or reflecting contracts between Coastal and Coastal's

customers for the shipment of commodities to or from the Facility.

21. All documents concerning payments made by or due from Coastal to NYAR in

connection with the Facility.

22. All documents concerning payments made by or due from NYAR to Coastal in

connection with the Facility.

23. All documents concerning amounts paid to or due Coastal on account of the

shipment of commodities to or from the Facility.

24. For the period commencing March 1, 2002, all documents concerning amounts

paid to or due NYAR on account of the shipment of commodities to or from the Facility.

25. All documents concerning or evidencing control by NYAR of Coastal's activities

at the Facility.

26. All payroll records relating to Coastal employees working at the Facility.

27. All payroll records relating to NYAR employees working at the Facility.

28. All documents concerning Loading Fees, as defined in the Operations Agreement,

including but not limited to documents concerning the setting of the amount of the Loading Fee

and the collection of the Loading Fee.
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29. All documents concerning the Usage Fee, as defined in the Operations

Agreement, paid or due NYAR.

30. All documents concerning or evidencing the "monthly accounting of the rail cars

and trucks loaded by Coastal," as referred to in paragraph 2.02 of the Operations Agreement.

31. All documents concerning amounts paid to or due NYAR by customers of Coastal

for shipments to or from the Facility.

32. All documents concerning Disposal Agreements, as defined in the Operations

Agreement, relating to commodities shipped to or from the Property.

33. All documents concerning fees or charges paid to or due Coastal pursuant to

Disposal Agreements, as defined in the Operations Agreement.

34. All documents constituting or reflecting or referring to communications between

Coastal and NYAR concerning Coastal's conduct of or activities at the Facility.

35. All documents concerning Coastal's marketing of the Facility, as referred to in

paragraph 1.04(d) [sic] of the Operations Agreement.

36. All documents constituting or reflecting or referring to brochures or marketing

materials, including but not limited to electronic materials and advertisements in trade

publications, with respect to the Facility.

37. All documents concerning instructions or rules provided to customers concerning

the delivery of commodities to the Facility, including but not limited to instructions or rules

concerning the types of materials that can be delivered to the Facility.

38. All documents concerning written procedures for handling commodities received

at the Facility, including but not limited to the handling of asbestos-containing materials or other

hazardous materials.
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39. All documents concerning payments made or due on account of the recovery or

recycling of scrap at the Facility.

40. All documents concerning the removal of scrap from the Facility.

41. All documents concerning agreements with landfills with respect to commodities

shipped to or from the Facility.

42. All documents concerning or constituting or evidencing the effect of the Facility

on truck traffic.

43. All documents concerning signage at the Facility.

44. All documents concerning or constituting communications between NYAR or

Coastal on the one hand, and any federal, state, or local agency (including the Surface

Transportation Board, but excluding the Zoning Board of Appeals of the Town of Babylon)

concerning the Facility.

45. All communications with the Surface Transportation Board concerning Coastal.

46. All documents concerning the February 15,2005 letter to Joseph Rutigliano from

Anthony J. Cava "re: Farmingdale Multi-Model Transload Facility."

47. All documents and communications with landfills with respect to commodities

shipped to or from the Facility.

48. All documents concerning the suitability of locations on Long Island for

transloading facilities or transfer stations.

49. All documents concerning insurance for the Facility.

50. All documents concerning claims for personal injury or property damage where

the injury or damage was alleged to have occurred at the Facility.
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51. All documents concerning disputes with customers of Coastal or NYAR arising

from or relating to the use or operation of the Facility, including but not limited to claims

asserted by customers against Coastal or NYAR.

52. All documents concerning the collection from customers of the Facility of past

due bills.

Dated: New York, New York
July 2, 2007

BOND SCHOENECK & KING, PLLC

: <K(By;
Howard M. Miller

1399 Franklin Avenue
Garden City, NY 11530
(516)267-6300
Attorneys for the Town of Babylon

LAW OFFICES OF MARK A. CUTHBERTSON

Mark A. Cuthbertson
434 New York Avenue
Huntington, NY 11743
(631)351-3501

-and-
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DUANE MORRIS LLP

By:
Fran M/Jacobs

1540 Broadway
New York, NY 10036-4086
(212)692-1000

Attorneys for Pinelawn Cemetery Corporation
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