ATTORNEYS AT LAW » NEWYORK FLORIDA KANSAS

& BOND, SCHOENECK & KING, PLLC

July 2, 2007 @.’S; Y

VIA FEDEX '3\@'

Mr. Vernon A. Williams, Secretary -
Surface Transportation Board Lo
395 E Street, SW

Washington, DC 20024

Re: Town of Babylon and Pinelawn Cemetery — Petition for Declaratory Order
Finance Docket No. 35057

Dear Secretary Williams:

Enclosed for filing are the original and ten copies of the Petition of the Town of Babylon
and Pinelawn Cemetery for a Declaratory Order. Also enclosed is a check for $1,400 for the
filing fee. Although the filing fee is subject to waiver under 49 CFR § 1002.2(e)(1) since the
Town of Babylon is a local government entity, we are nevertheless remitting it in order to ensure
that the Petition is accepted for filing at this time.

Please acknowledge receipt of the Petition for filing by date-stamping the enclosed extra
copy and returning it to us in the self-addressed pre-paid FedEx envelope.

A Certificate of Service is attached to the Petition. Copies of the Petition and this cover
letter have been mailed to New York and Atlantic Railway Company and Coastal Distribution,
LLC and their counsel.

If you have any questions or require any other information, please let me know.

Respectfully,
Al M,
Howard M. Miller BfﬁceEobfrlgEi?fe%dings
Enclosures .
cc:  Parties on Certificate of Service (w/encls.) SR X
Fran M. Jacobs, Esq. Part of
Mark A. Cuthbertson, Esq. Public Record
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 35057

PETITION OF THE TOWN OF BABYLON AND
PINELAWN CEMETERY FOR DECLARATORY ORDER

Nature of the Proceeding

This is a case of national importance. [n Hi Tech Trans.. LLC, STB Finance Doc. No.

34192, 2003 STB LEXIS 475 at *16 (Aug. 14, 2003) , this Board held that, when a non-rail
carrier leases railroad property to conduct its own operation, it is not entitled to federal
preemption. In the face of this clear decision, the New York and Atlantic Railway Company (the
“NYAR") and Coastal Distribution LLC (*Coastal™), who had been parties to a lease agreement
indistinguishable from the lease in Hi Tech, entered into a sham *‘agency” agreement pursuant to
which Coastal — a non-rail carrier — is solely responsible for the operation of a transfer
station/transloading facility and retains all of the revenues and profits in connection with that
facility.

NYAR and Coastal apparently recognized that this Board would see through their
arrangement, even after it was changed from a lease to a purported “agency” relationship. They
therefore chose not to inform the Board of their arrangement. Instead, while claiming that the
Board had exclusive regulatory jurisdiction over them — even though the Board did not even
know that Coastal’s facility exists - NYAR and Coastal commenced a lawsuit in federal court in
New York seeking a determination that Coastal’s facility was subject to federal preemption
under the Interstate Commerce Commission Termination Act (“ICCTA”) and exempt from any

kind of state or local regulation. Under their theory, Coastal’s facility is unregulated by anyone;
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it is not regulated by this Board, which has been kept unaware of its existence, and, at the same
time, it cannot be regulated by state or local authorities because it is supposedly within the
Board’s exclusive jurisdiction.

The federal case that NYAR and Coast brought made its way to the United States Court
of Appeals for the Second Circuit in the context of a motion for a preliminary injunction. Based
on this Board’s expertise in the area of preemption, the Second Circuit invited the parties to ask
the Board whether Coastal’s operation was within its exclusive jurisdiction. The petitioners
herein — the Town of Babylon and Pinelawn Cemetery — have accepted that invitation; NY AR
and Coastal, on the other hand, are doing everything in their power to avoid Board scrutiny.

Stated simply, this case is Hi Tech in disguise. NYAR and Coastal have attempted to

repackage their relationship to avoid the Hi Tech precedent. But that precedent is binding and
cannot be avoided by making a few superficial changes. Companies like Coastal, which are
conducting independent businesses on railroad property, should not be allowed to evade state and
local regulations by teaming up with rail carriers like NYAR who are willing to lend their rail
carrier status to private companies whose operations have never been authorized by the Board.
Background

This petition is filed on behalf of the Town of Babylon (the “Town”) and Pinelawn
Cemetery (“Pinelawn”) in support of their joint request that the Surface Transportation Board
(the “Board”) enter a declaratory order pursuant to its authority under S U.S.C. § 554(e) and 49
U.S.C. § 721(b)(4) for the purpose of terminating a controversy and removing uncertainty
concerning the scope of preemption under ICCTA,

The Town and Pinelawn seek a declaration that, to the extent that New York and Atlantic

Railway Company (“NYAR?”) has authorized Coastal Distribution LLC (“Coastal”) — which is
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not a rail carrier — to build and operate a facility for processing construction and demolition
debris and other solid waste and to conduct other business on land owned by Pinelawn (the
“Farmingdale Property” or “the “Property”), such activities do not qualify for preemption under
49 U.S.C. § 10501(b) and, in any event, are subject to the Town’s health and safety regulations.
Although NYAR and Coastal have taken the position that Coastal’s operation falls within the
Board’s exclusive jurisdiction, neither NYAR nor Coastal has made any type of application to
the Board with respect to the facility. As a result, the facility has been operating on the
Farmingdale Property without regulation or oversight by the Board or any other federal, state, or
local authority.

Statement of Facts
A. Identity and Addresses of Parties

The Town is a New York municipal corporation located in Suffolk County. Its address is
200 East Sunrise Highway, Lindenhurst, New York 11757.

Pinelawn is a not-for-profit corporation. Its address is P.O. Box 420, Farmingdale, New
York 11735-0420. Pinelawn is the fee owner of the Farmingdale Property.

NYAR, a Delaware corporation, is a rail carrier operating under authority from the
Board. Its principal office is located at 68-01 Otto Road, Glendale, New York 11385.

Coastal is a New York limited liability company. Its address is 1633 New Highway,
Farmingdale, New York 11735. Coastal has never sought or obtained authority from the Board
to operate as rail carrier. It does not own a locomotive and its employees are not railroad
employees. Although Coastal itself was not formed until 2001, its principals have been in the

waste disposal business for many years.
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B. NYAR Leased the Farmingdale Property to Coastal

The Farmingflale Property is located in an area zoned for residential use. It is bounded
by New Highway on the west and by Pinelawn on the south, east, and north.

Pinelawn leased the Farmingdale Property to the entity now known as the Metropolitan
Transportation Authority — the parent of the Long Island Railroad (the “LIRR”) — in the early
1900s. In 1996, the LIRR entered into a transfer agreement (the “Transfer Agreement”)' with
NYAR under which NY AR acquired all of the LIRR’s freight operations, including its interest in
the Farmingdale Property. The Transfer Agreement, which the Board apparently approved,
authorized NYAR to sublease the Farmingdale Property. (See Ex. A at§3.1.2.)

On March 22, 2002, NYAR leased the Farmingdale Property to Coastal.> The Lease
gave Coastal the right to the “exclusive use” of the Farmingdale Property for a term of five years
from the date on which the first rail car consigned to Coastal was brought to the Property. (Ex. B
at Y A.) In return, Coastal agreed to pay NYAR $2,000 per month inrent. (Id. at§C.1.) The
Lease permitted Coastal to make improvements to the Property at its own expense, and did not
purport to relieve Coastal of its obligation to comply with any state or local law applicable to the
Property. It also required Coastal to pay NYAR'’s freight bills within 15 days of receipt. (Id. at

q1C.12)

! A copy of the Transfer Agreement 1s annexed hereto as Exhibit A. The Town and

Pinelawn do not have, and have never been provided with, a copy of the Transfer Agreement containing
pages 13 and 14.

2

The Lease, a copy of which is annexed hereto as Exhibit B, was superseded by another
lease dated July 11, 2002. The new lease, a copy of which is annexed hereto as Exhibit C, added a
provision relating to payment to the LIRR to buy-out its right to use a portion of the Property, and was
otherwise substantially simular to the Lease.
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When Coastal signed the Lease, it intended to use the Property as a distribution center for
construction materials that it planned to ship to Long Island by rail.> But, according to Coastal,
the market for construction materials turned out to be smaller than it had anticipated, and it
decided to offer a different service on the Property: it was going to arrange to transport
construction and demolition debris and other waste to landfills in Ohio. To provide this waste
disposal service, Coastal needed a place to load and unload, sort, and store construction and
demolition debris and other waste. In late 2003, it therefore began building a structure on the
Farmingdale Property. The structure is covered on three sides.* The fourth side is entirely open
and exposed to the elements. (See Ex. E-1.)

Neither Coastal nor NYAR made an application of any sort to the Board conceming
Coastal’s waste disposal business or the unenclosed structure Coastal was building for use in that
business. The Board has thus made no assessment of the environmental impact of Coastal’s
waste disposal business. In fact, it does not appear that the Board is even aware that Coastal
exists — much less tha.t it is operating a waste disposal business on property leased to a railroad.

On March 29, 2004, after learning that Pinelawn (and not the LIRR) owned the Property,
the Town issued a Stop Work Order to Coastal based on Coastal’s failure to obtain a construction
permit. After issuing the Stop Work Order, the Town asked Coastal to explain “the proposed use

of the site.” NYAR responded to the Town'’s inquiry, stating that it had “granted Coastal

3

In an affidavit submitted in a case involving a different railroad property — Buffalo
Southern R.R., Inc. v. Village of Croton-on-Hudson, 434 F. Supp. 2d 241 (S.D.N.Y. 2006) — one of
Coastal’s members stated that “Coastal ransports and distributes essential building materials and
products to customers throughout the Northeast.” The court in Buffalo Southern described Coastal as “a
construction firm” which had an agreement with the railroad for the shipment of construction materials to
be offloaded in railroad property. 1d., 434 F.Supp. 2d at 246.

3

Exhibit E.

Copies of photographs showing the structure that Coastal built are annexed hereto as
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Distribution the right to make improvements and operate the Property in an agreement penned in
July 2002.” Since the Stop Work Order was issued before construction was completed, Coastal
had not yet begun to use its three-sided structure in its waste disposal business. Thus, while the
Town knew when it issued the Stop Work Order that Coastal had not obtained a construction
permit, it did not know whether Coastal’s proposed use of the Farmingdale Property violated any
other local law.

Following the Town’s issuance of the Stop Work Order, NYAR and Coastal could have
petitioned the Board for a declaratory order determining that the facility was within the Board’s
exclusive jurisdiction. Instead of doing so, they avoided subjecting Coastal’s operation to Board
scrutiny and filed an appeal to the Town’s Zoning Board of Appeals. The basis of their appeal
was that the issuance of the Stop Work Order was improper because the Farmingdale Property
was expressly exempt from state and local regulation under ICCTA and was within the Board’s
exclusive jurisdiction. While the appeal was pending, enforcement of the Stop Work Order was
automatically stayed, and Coastal was able to finish bui_lding its three-sided structure. In late
August 2004, Coastal began receiving and processing construction and demolition debris on the
Farmingdale Property. At that point, it became clear that Coastal was operating a transfer station
from an unenclosed structure on the Property.

The Code of the Town of Babylon (the “Code”) defines a “transfer station” as a “solid
waste management facility, including a recyclables handling and recovery facility or a
construction and demolition debris processing facility . . . where solid waste [which, by
definition, includes construction and demolition debris] is received for the purpose of subsequent
transfer to another solid waste management facility for . . . disposal.” Under Section 213-281(F)

of the Code, processing of solid waste is only permitted in “enclosed structures” and cannot
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occur outdoors. Section 213-279 of the Code establishes standards for granting special exception
permits for transfer stations, including a requirement that the proposed use not result in
unacceptable levels of noise, dust, or odor; that it not pose risks to public health or safety; and
that it meet certain environmental standards.

C.  The Repackaging of the Coastal-NYAR
Lease As An “Operations Agreement”

Between the time that Coastal signed the Lease in 2002 and the date on which the Stop

Work Order was issued in 2004, the Board rendered its decision in Hi Tech Trans., LLC, STB

Finance Doc. No. 34192, 2003 STB LEXIS 475 (Aug. 14, 2003), which heid that a business
which was not itself licensed as a rail carrier could not claim that its activities were exempt from
state and local regulation simply because it had arranged to conduct those activities on property
leased from a rail carrier. The issue in Hi Tech was whether an arrangement between a waste
disposal company and a railroad — an arrangement virtually indistinguishable from the
arrangement between Coastal and NYAR - fell within the Board’s exclusive jurisdiction and
therefore preempted local regulaltion. The Board concluded that the waste disposal company’s
“relationship with [the rail carrier] is that of a shipper with a carrier,” and was therefore outside
the Board’s exclusive jurisdiction. As a result, the waste disposal company was subject to local
regulation. The Board noted that the situation in Hi Tech was substantially different from one in
which a carrier builds and owns a facility and holds itself out to the public as the owner of the
facility, but arranges for the facility to be run by a contractor. Id., at *7 n.13, 2003 STB LEXIS
475, at *15 n.13.

Once the Town issued the Stop Work Order and began questioning the basis of Coastal’s
claim that it was exempt from local law, Coastal must have realized Hi Tech would prevent it

from successfully arguing that its Lease with NYAR placed it under the Board's exclusive

-7-
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jurisdiction and preempted the Town from enforcing its regulations: NYAR had not built the
facility on the Farmingdale Property; it made no contribution to the cost of constructing the
facility; it did not hold itself out to the public as the owner of the waste processing facility on the
Farmingdale Property; and Coastal was NYAR’s tenant, not its agent.

In a blatant attempt to get around Hi Tech, Coastal and NYAR recast their arrangement,
substituting in place of the Lease what they called a Transload Facility Operations Agreement
(the “Operations Agreement”).> There was no business reason for replacing the Lease with the
Operations Agreement. Rather, the change was an obvious legal maneuver made “on advice of
counsel” in the face of the Board’s decision in Hi Tech. The Operations Agreement was tailored
to make Coastal’s relationship with NYAR look different from Hi Tech’s relationship with the
rail carrier from which it leased railroad property. Indeed, in preparing the Operations
Agreement, NYAR was even represented by the same law firm which had represented Hi Tech
before the Board — Fletcher & Sippel, LLC. (See Ex. D at p. 13.)

The changes that Coastal and NYAR made were purely cosmetic. Thus, the Operations
Agreement recites that NYAR “desires to engage COASTAL as RAILROAD'’s contractor, to
operate the Facility on RAILROAD’S behalf” and that “RAILROAD shall control all aspects of
the Facility’s transloading operations.” (Ex. D  1.02.) But, as NYAR has admitted, nothing
actually changed in the operation of the Farmingdale Property when the Lease was replaced by
the Operations Agreement: NYAR cannot hire or fire Coastal employees; it does not set the
prices Coastal charges for loading waste; it is not a party to Coastal’s agreements with its
customers; it does not make any financial contribution to the maintenance or operation of the

Property; and it is not involved in how Coastal employees load the rail cars. For its part, Coastal

5

A copy of the Operations Agreement is annexed hereto as Exhibit D.
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could not point to anything NYAR did to “control its transloading operations.” And, even under
the Operations Agreement, Coastal was required to obtain all applicable permits, waivers, or
other governmental authority needed to operate the facility. (Ex. D 9 4.01(d).)

Far from giving NYAR “control” over Coastal’s operation, the only thing the Operations
Agreement allows NYAR to do is “review and audit” Coastal’s records reiating to the
" Farmingdale Property and “inspect” Coastal’s operation. (Ex. D ] 1.02.) NYAR cannot even
use the tracks at the Farmingdale Property if its use would “unreasonably interfere” with
Coastal’s operation. (Id. at ] 1.03.)

The economics of the deal between Coastal and NYAR also remained the same when the
Lease was repackaged as the Operations Agreement. Instead of paying NYAR $24,000 per year
in rent, Coastal agreed to pay NYAR the same amount under the Operations Agreement in the
form of a fee of $20 per rail car for 1,200 cars a year — which was the number of rail cars Coastal
committed to deliver to NYAR per year under both the Lease and the Operations Agreement.
(Ex. DY C,; 43.02.) Even though Coastal was ostensibly operating the Farmingdale Property on
NYAR’s “behalf” under the Operations Agreement, Coastal sets and collects the loading fee,
which it alone keeps. NYAR does not receive any part of Coastal’s loading fee and does not
even know how much the fee is. Moreover, NYAR has admitted that it does not quote the fee to
its own customers or offer Coastal’s loading services as part of the services it offers.

The Operations Agreement expressly authorizes Coastal to conduct its own waste
disposal business and states that, “[t]o the extent that COASTAL enters into any agreement with
a Customer for disposition of Commodities after transportation of the Commodities by

RAILROAD, COASTAL shall not do so as an agent of RAILROAD and shall indemnify, defend

and hold the RAILROAD harmless from any claims or liability arising out of COASTAL'S
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activities on its own behalf.” (Ex. D { 1.09; emphasis added.) Paragraph 2.01(b) of the
Operations Agreement further provides (Id. at § 2.01(b)):

COASTAL may enter into separate agreements (collectively,
“Disposal Agreements™) in its own name with Customers whereby
COASTAL shall be responsible to such Customer for obtaining the
disposal of COMMODITIES. In entering into and performing any
Disposal Agreements, COASTAL shall not make any statement or
take any action or fail to take anv action that suggests that
RAILROAD is in any way participating in or approving any
Disposal Agreement of [sic] disposal arrangement. Anv Disposal
Agreements shall be entirely independent from the transportation
and loading service provided under this agreement. Coastal shall
separately invoice and collect any fees or charges on its own behalf
under any Disposal Agreements.

(Emphasis added.)

To the extent that NYAR derives any benefit from the Farmingdale Property, it does so
incidentally at best; it provides shipping services for Coastal’s customers. The real beneficiary
of the Operations Agreement is Coastal, which is able to use the Farmingdale Property to
generate between $4.8 and $6.8 million in annual loading fees® and undisclosed additional
amounts under its Disposal Agreements — so far free from any type of federal, state, and local
regulation. NYAR pays Coastal nothing for supposedly operating the facility on the railroad’s
behalf, nor does NYAR share in Coastal’s enormous profits. All NYAR receives is an amount
equivalent to the $24,000 it was to collect in rent under the Lease, and its own freight charges,

which it also would have received under the Lease.

6 Coastal has admitted that it charges a loading fee of $27 per cubic yard and $57 per ton.

The average rail car is between 70 and 100 tons and 163 cubic yards. Thus, the loading fees on 1,200 cars
per year would be between $4,788,000 (for 70 tons) and $6,840,000 (for 100 tons).

-10-
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The only responsibility that NYAR has under the Operations Agreement is to “provide
reasonable rail service to the Facility.” (Ex. D € 1.04.") That responsibility is limited in ] 1.05
of the Operations Agreement, which states that NYAR’s “responsibility and liability for the cars
and 'their contents bound to or from the Facility ends when the cars are uncoupled from the
RAILROAD’S locomotive at the Facility, and the RAILROAD’S responsibility and liability is
resumed when the cars are coupled to RAILROAD’S locomotive.” (Id. §9 4.02, 4.04.)

In short, the Operations Agreement creates no more than the thinnest facade of control.
Apart from the calculated insertion of the words “agent” and “control,” the arrangement between
Coastal and NYAR is no different from the one this Board held was insufficient to entitle
Coastal’s counterpart in Hi Tech to preemption. Like Hi Tech, Coastal contracts with shippers
for the transportation of construction and demolition debris®; like Hi Tech, Coastal unloads the
debris at its facility on railroad property; like Hi Tech, Coastal later reloads the debris onto rail
cars; like Hi Tech, Coastal loads the rail cars at its own expense; and like Hi Tech, Coastal is

solely responsible for the cost of building and maintaining its facility. Hi Tech Trans, LLC,

supra, STB Finance Doc. No. 34192, at **2-3, 2003 STB LEXIS 475, at **4-5 (Aug. 14, 2003).
The only differences that Coastal and NYAR pointed to between the situation in Hi Tech
and the situation here are imaginary. First, they claimed that Hi Tech’s facility was not held out
to the public. H;>wever, the Board’s decision makes clear that Hi Tech was doing the same thing
that Coastal does: it “contracts with shippers for the transportation of C&D debris.” Hi Tech

Trans, LLC, supra, STB Finance Docket No. 34192, at *2, 2003 STB LEXIS 475, at *4. The

7 The Operations Agreement contains two paragraphs numbered 1.04.

; To date. the Town and Pinelawn have not had the benefit of any discovery and have not
seen any of Coastal’s shipping contracts. It 1s possible. if not likely, that Coastal is still receiving
shipments at the Property as NYAR'’s “consignee.”

-11-
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other alleged distinction was that Hi Tech did not itself purport to be a rail carrier. In actuality,
Hi Tech made the same argument that Coastal and NYAR made in claiming that Coastal was
entitled to rail carrier status. Hi Tech asserted that it ““operates a “railroad” insofar as it operates
intermodal equipment used by or in connection with a railroad and operates a terminal facility

and yard and ground used for transportation.”” Hi Tech Trans, LLC v. State of New Jersey, 382

F.3d 295, 306 (3d Cir. 2004) (quoting Hi Tech’s brief).

There are other similarities between Coastal’s arrangement with NYAR and the

arrangement in Hi Tech. Like NYAR, the railroad in Hi Tech does not set or quote rates for
transloading, disclaims responsibility or liability for the waste processing company’s operations,
and is responsible for nothing except transporting the loaded railcars. Jbid. (Ex. D §1.05,
3.01.) The only real “distinction” between this case and Hi Tech is that Coastal and NYAR
added some cosmetic references to control. That is not encugh to bring Coastal’s operation
under the Board’s jurisdiction.

D. The Zoning Board of Appeals Saw Through Coastal’s
Attempt to Manufacture a Difference Between Itself and Hi Tech

Although the Town had issued its Stop Work Order while the relationship between
Coastal and NYAR was that of lessee-lessor, they had replaced the Lease with the Operations
Agreement by the time the Zoning Board of Appeals heard their appeal. Over the course of a
two-day hearing on Coastal’s appeal, the Zoning Board of Appeals listened to testimony from
representatives of Coastal, NYAR, Pinelawn, and other neighboring property owners. At the
hearing, Coastal’s representatives described their operation. They admitted that waste was
tipped onto a pad in their three-sided structured where Coastal employees sorted through it to
extract recyclable scrap which they then sold for a profit. Copies of photographs showing

Coastal’s waste disposal business in operation are annexed hereto as Exhibit E. They leave no

-12-
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doubt that Coastal is sorting waste in an unenclosed structure from which dust is released into the
atmosphere and water runs off into neighboring properties.

Coastal’s attorney also testified as an expert on railroad law at the hearing before the
Zoning Board of Appeals. He admitted that, where the relationship between a rail carrier and the
party operating a waste disposal facility on railroad property was that of landlord-tenant, the
waste disposal operation was not within the Board’s exclusive jurisdiction and was subject to
state and local regulation. While NYAR and Coastal contended that the change from the Lease
to the Operations Agreement was more than cosmetic, the limited information available to the
Town and Pinelawn indicates that Coastal is running its own business on the Farmingdale
Property for its own benefit; it was not retained by NYAR to provide a service that NYAR
agreed to provide to its customers.

On April 15, 2005, the Zoning Board of Appeals issued a decision denying Coastal’s
appeal and upholding the issuance of the Stop Work Order.” The Zoning Board of Appeals

[ 113

explained that Coastal’s use of the Farmingdale Property did not constitute “‘transportation by

rail carrier’ so as to come within the Surface Transportation Board’s jurisdiction pursuant to the
ICC Termination Act” because Coastal — and not NYAR - “is controlling the operation of the
site.” (Ex.F atp. 16.) It added:

Coastal is marketing the site, erecting structures that it requires on

the site and repairing tracks at the site, not New York and Atlantic,
who is the party actually certified as a railroad. Coastal is

fundamentally operating independently of the railroad.
(Ex. F at p. 16; emphasis added.)

A copy of the decision of the Zoning Board of Appeals is annexed hereto as Exhibit F.

-13-
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The Zoning Board of Appeals further found that Coastal’s activities on the Farmingdale
Property were not limited to transloading, which was the only activity that NYAR purported to
supervise in any respect. Referring to the Disposal Agreements that Coastal was authorized to
make with its customers, the Zoning Board of Appeals wrote that “this disposal use of the site by
Coastal is independent of New York and Atlantic, based on the language of the agreement, and
does not in any way constitute transportation or a transit p_in'pose. This is an independent
proprietary use of the premises, not involving the railroad” and “is not exempt from local
zoning.” (Ex. F at pp. 17-18.)

The Zoning Board of Appeals went on to find that the facts before it “are extremely
similar to the facts of the Hi Tech case wherein the Court determined the actilvity at the site to be

at most, transportation ‘to rail carrier.”” (Ex. F at pp. 18-19; emphasis in original.)

With respect to the business Coastal was conducting on the Farmingdale Property, the
Zoning Board of Appeals found that it was not simply transloading. Rather, it involved
recovéring recvclable scrap from the debris it received and selling it for a profit. The Zoning
Board of Appeals held that “this money-making endeavor by Coastal of presorting construction

and demolition material prior to its transport does not constitute transportation purposes . . . .”

(Ex. F atp. 28.)

E. Coastal’s Operation Exposes the Public to Health and Safety Risks

)

At the time of the hearings before the Zoning Board of Appeals, Coastal had only
recently begun operating its waste disposal facility. Despite the limited period of period of
operation, it had already become apparent that trucks were coming to the facility directly from
construction sites and were depositing roofing materials and other unprocessed construction

debris onto the floor of the unenclosed facility where it was disturbed and released into the

-14-
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atmosphere as dust and run-off. Indeed, in its decision, the Zoning Board of Appeals commented
on the roofing material that was being brought to the facility. (Ex. F atp. 9.) Although roofing
material is known to contain asbestos, Coastal subjects such material to the same treatment as
non-hazardous debris, and has not complied with any of the federal, state, or local laws designed
to protect the public from exposure to potentially hazardous materials.

In the years since the hearings before the Zoning Board of Appeals, the situation has not
improved. The Town and Pinelawn have observed no decrease in the amount of dust generated
by Coastal’s facility. On the contrary, because Coastal’s volume commitments to NYAR
increase over time (Ex. D at § 5.01(c)), the Town and Pinelawn have every reason io believe the
conditions will continue to worsen. In the meantime, Coastal has not voluntarily adopted the
safeguards reflected in the federal, state, and local laws by which it would be bound - and by
which other waste disposal facilities are bound - if it were not operating on property leased to a
rail carrier.

F. Coastal and NYAR Challenged the Determination of the Zoning Board
of Appeals in Federal District Court — and Not Before this Board

Coastal and NYAR had acknowledged that, once the Zoning Board of Appeals ruled on
their appeal, they could ask this Board for an advisory opinion on the question of whether it had
exclusive jurisdiction over Coastal’s operation. However, they did not seek such an opinion.
Once again, they avoid exposing Coastal’s operation to Board scrutiny and instead filed an
application in the United States District Court for the Eastern District of New York (the “District
Court”) for a preliminary injunction barring the Town from enforcing the Stop Work Order. No

discovery was conducted in the District Court action.

-15-
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The District Court granted the application on January 31, 2006.'® Its decision was based
on its conclusion that Coastal and NY AR had shown a greater than 50 percent chance of success
on their claims that the Operations Agreement made Coastal NYAR’s agent and that, even
though Coastal had not sought or obtained Board approval to operate as a rail carrier, Coastal
nevertheless qualified as a rail carrier and, as such, was within the Board's exclusive jurisdiction.
The District Court made no attempt to expiain how Coastal could itself be treated as a rail carrier
even though Coastal never assumed any of the obligations of a rail carrier, is not licensed by the
Board to operate as a rail carrier, and does not itself connect to the national rail transportation
system. The District Court also ignored the fact that Coastal employees are not railroad
employees and, unlike railroad employees, they participate in the Social Security System and are
eligible for worker’s compensation. The District Court thus allowed Coastal to enjoy the
benefits of rail carrier status without bearing any of the burdens.

G. The Second Circuit Modified the Injunction to Permit the Town
and Pinelawn to Petition the Board Concerning Its Jurisdiction

The Town and Pinelawn filed appeals from the District Court order granting preliminary
injunctive relief barring them from taking any steps to enforce the Stop Work Order. Although
the United States Court of Appeals for the Second Circuit declined to reverse the District Court’s
order, it modified the preliminary injunction to make clear that the Town and Pinelawn — or
Coastal and NYAR — were free to petition this Board for a declaratory judgment as to whether
Coastal’s operations are within the scope of the Board’s jurisdiction.!’ The Second Circuit

expressly held that “it is wholly appropriate that the parties should seek further guidance from

10 A copy of the Distnict Court’s decision is annexed hereto as Exhibit G.

A copy of the Second Circuit’s decision is annexed hereto as Exhibit H.
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the STB notwithstanding the pendency of litigation in federal court.” Coastal Distribution LLC
v. Town of Babylon, 216 Fed. Appx. 97, 103, 2007 U.S. App. LEXIS 3042, at *14 (2d Cir. Feb.
6, 2007).

Having been authorized to present the issue to the Board, the Town and Pinelawn have
now filed this petition in order to obtain a determination from the Board about whether Coastal’s
operation is subject to the Board’s exclusive jurisdiction. Coastal and NYAR could have sought
the same determination from the Board. But, while claiming that the Board alone has
jurisdiction over Coastal’s operation on the Farmingdale Property, Coastal and NYAR appear to
be reluctant to submit to the Board’s jurisdiction and have consistently chosen to proceed
elsewhere.

It does not appear that the issue this petition raises will be determined by the decision the

Board renders in New England Transrail, STB Finance Doc. No. 34797, 2006 STB LEXIS 364

(June 12, 2006). Unlike the rail carrier in New England Transrail, NYAR is an existing carrier
which is already authorized to use the Farmingdale Property. Based on its status as an existing
rail carrier, NYAR has taken the position that it need not seek any type of permission from the
Board concerning Coastal’s operation or the Farmingdale Property. New England Transrail, on
the other hand, has asked the Board for an exemption permitting it to operate a new facility in
Massachusetts and the Board can therefore condition its approval of New England Transrail’s
application on compliance with certain state and local regulations.

Moreover, unlike New England Transrail and the New York, Susquehanna, and Western
Railway Corporation (the “Susquehanna™) in the case now before the Third Circuit (see New

York. Susquehanna, and Western Railway Corp. v. Jackson, New Jersev Meadowlands Comm’un,

2007 U.S.Dist. LEXIS 11907 (D.N.J. Feb. 20, 2007)), which were themselves operating or
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planning to operate their own waste disposal facilities, NYAR does not purport to be conducting
the waste disposal operation on the Farmingdale Property. Rather, Coastal is doing so for its
own benefit — and reaping a huge profit. And, unlike the Susquehanna, Id. at * 20, Coastal has
not voluntarily enclosed its loading operation, nor is there any evidence that it has voluntarily
reduced the size of debris piles or instituted flow control measures to limit the amount of waste
dumped at the facility on a daily basis.

This petition thus raises a question about whether a company which is not a rail carrier
can form an alliance with a railroad and then claim that, by virtue of its private arrangement with
the rail carrier, it has annexed the rail carrier’s exemption from state and local regulation and can
run its own business on railroad property using the railroad as its shipper. If rail carriers are
allowed to delegate to non-rail carriers the special privileges they receive under ICCTA,
companies like Coastal will be able to continue to exploit an unintended loophole in the law:
they will be able to operate waste disposal businesses for their own benefit without having to
comply with state and local regulations intended to protect the public and the environment — and
without any review by the Board. In enacting ICCTA, it was not Congress’ intent to make it
possible for non-rail carriers to operate independent businesses outside the law by teaming up
with existing rail carriers.

Neither Coastal nor NYAR asked this Board to approve the waste disposal facility
Coastal is operating on the Farmingdale Property, and the Board had no opportunity to subject
the facility to any type of environmental review. At the same time, by claiming that the facility
is within the Board’s exclusive jurisdiction, Coastal and NYAR have avoided having to comply
with state and local regulations. As a result, Coastal has managed to operate its facility free from

any regulation at all.
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The Town and Pinelawn also seek a determination from the Board that Coastal’s
operation implicates health and safety concerns — and raises serious environmental issues —
which make regulation by the Town appropriate. Because Coastal is tipping waste onto the floor
of an unenclosed structure and sorting it there, it is releasing potentially hazardous dust into the
atmosphere and contaminated water into the soil. Accordingly, even if Coastal’s operation is
within the Board’s jurisdiction, the Town should still be permitted to enforce regulations which
are designed to protect the public and the environment from the kind of hazards Coastal is
creating.

H. No Discovery To Date

Even though this dispute dates back to 2004, the Town and Pinelawn have never had the
benefit of any discovery. They have not seen any of Coastal’s agreements with its customers; no
documents showing the origin of the Operations Agreement have been produced; and the degree
of control — if any — that NYAR exerts over Coastal has not been explored. Accordingly, the
Town and Pinelawn are seeking discovery in the context of this proceeding to determine the real
relationship between Coastal and NYAR.'? They believe that discovery will confirm that
Coastal and NYAR still have the same relationship that Hi Tech had with the rail carrier with
which it was affiliated: NYAR is simply the shipper that Coastal uses in Coastal’s private waste
disposal and distribution business.

Once the Town and Pinelawn have had the benefit of discovery, they will supplement this
Petition and, based on the entire record, the Board should find that Coastal’s operation is not

within the Board’s exclusive jurisdiction.

12 A copy of the document request that the Town and Pinelawn are serving on NYAR and

Coastal with this Petition 15 annexed hereto as Exhibit L.
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CONCLUSION
This Board has never allowed a rail carrier unilaterally to bestow rail-carrier preemption
on a non-rail carrier. The Hi Tech decision reflected the well-reasoned policy of this Board. The
facts of this case do not warrant a wholesale change in the Board’s policy. While NYAR and

Coastal may not have liked the decision in Hi Tech, that did not entitle them to circumvent it by

entering into a sham agreement. NYAR and Coastal should not be permitted to avoid this
Board’s jurisdiction —while at the same time claiming that this Board has exclusive jurisdiction
over them. This Board should not tolerate such gamesmanship and should make it clear that its
precedent cannot be circumvented.

In the end, as the Board found in Hi Tech, Congress did not intend for non-rail carriers to
be immune from regulation. Since the non-rail carrier in this case, Coastal, is willing to accept
the profits from its non-rail operations and is not simply running the Facility for NYAR’s
benefit, it must also accept that it is subject to state and local regulation.

WHEREFORE, the Town and Pinelawn respectfully request that this Board grant the
petition and enter a declaratory order holding that local regulation may be enforced in relation to
Coastal’s use of the Farmingdale Property.

Dated: New York, NY
June 29, 2007
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Respectfully Submitted,

BOND SCHOENECK & KING, PLLC

Howard M. Miller
1399 Franklin Avenue
Garden City, NY 11530
516-267-6300
Attorneys for the Town of Babylon

LAW OFFICES OF MARK A. CUTHBERTSON

By: YWandkA Cdhbetin by

Mark A. Cuthbertson ¢/
434 New York Avenue
Huntington, NY 11743
(631) 351-3501

-and-

DUANE MORRIS LLP

By: L}M//lf 17 W
Fran M. Jacobs
1540 Broadway

New York, NY 10036-4086
212-692-1000
Attorneys for Pinelawn Cemetery
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VERIFICATION

My name is Dennis M. Cohen. I am Town Attorney and an officer of the Town of
Babylon, one of the petitioners herein.

I declare under the penalty of perjury that the facts set forth in the foregoing petition for a
declaratory order are true and correct. Further, I certify that I am qualified and authorized to file
this testimony.

A
Executed on this _1_7 day of June 2007. 4

Name
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CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing Petition and Exhibits were served on July 3,
2007 by U.S. mail, postage prepaid, first class or equivalent, on the following parties and their

counsel:

FLETCHER & SIPPEL LLC

29 North Wacker Drive, Suite 920

Chicago, IL 60606-2875

Attorneys for New York and Atlantic Railway Company

NEW YORK AND ATLANTIC RAILWAY COMPANY
68-01 Otto Road
Glendale, NY 11385

JOHN F. McHUGH, ESQ.

6 Water Street

New York, NY 10005

Attorney for Coastal Distribution LLC

COASTAL DISTRIBUTION, LLC
1633 New Highway
Farmingdale, NY 11735

Jran . Jacdha—

FrafJ4. Jacobs
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TRANSFER AGREEMENT
BETWEEN.
* THE LONG ISLAND RAIL ROAB COMPANY

SOUTHERN EMPIRE STATE RALROAD COMPANY

-

Datt_i.d:as'of November I8, 1996, °

EXHIBIT

NYa 2




. successois, thé “LIRR*)

TRANSFER AGREEMENT
BETWEEN
THE LONG. ISLAND RAIL ROAD COMPANY
SOUTHERN EMPIRE STATE RATILROAD c:oupm

~

This Traﬁsfer Agreement -is made as of this 18th day of
November; 1996, by and between THE LONG ISLAND RAIL ROAD
COMBANY, a’ New York State public benefit coxporation,

Jamaica Station, Jamajca, New York 11435, (including its’

ahd SOUTHERN EMPIRE STATE RAILROAD
COMPAHY a Delaware - co:;poratmn. (including its successors
and perm.tted ass:.gns, the’ “E‘reight Operatoxr®) .

_w:rmssm:

WHEREAS, the LIRR:owns and operates rail freight |

facilities servmg a d_urerslfled customer ‘base in the Long
Island reg:.on. .

WE!'REAS ‘the I.IRR Jssued a Request -for' Proposals
("RFP") for pr:.vat:.zatmn ‘of its fre:.ght sexrvices;

WEEREAS Anacostla & Pacific Company, Inc., in

contemplatlon of establ:l.shlng a Fre:.ght 0perator, suhm:l.tted

p:r:oyosal

WHEREAS, the Frelght Operator submtted a proposal in
response to. the RFP and a final proposal in response £o _the-
LIRR's Request for Best an_d Final Offers (c_ollect;wely the

_*Prgposals") ; afnd-

WHEREAS, - this transaction is intended and should be .
construed as the LIRR entirely ceasing its operations




relating to the transportation of freight (other than as a
customer) and granting the right to the Freight Operator to -
own, conduct and operate such freight operations on an

exclusive basis on and with:certéin property retained by the
LIRR; and, .

* WHEREAS, the parties wish to establish the terms and
conditions upon which the freight services shall be owned
and operated by the Freight Operator.

. NOW, THEREFORE, in consideration of the benefits
- accruing to each of the parties as recited to herein, the. .
- parties do mutually agree hereto as follows:

ARTICLE 1: I_LGREEMENT AND DEFINITIONS
. 1.1 ; .g- reeme

" .1.1.1 The agreement between the parties consists of this

- Transfer’ Agreement, which includes Exhibits 1 through'
16 hereto, ‘and documents spec1f1cally 1ncorporated
‘herein by reference (collectlvely, thls “Agreement").
The Request for Proposals, the Request for Best and
Final Offers and the Proposals are expressly

sppersedéd by this Agreement and shall be of no force
or effect. - ' '

Each of the parties represents and warrants that it
will perform in accordance with the terms and
conditions of this Agreement.



This Agreement contains the entire understan&ing
betweeri the Freight'Operetor and the LIRR with
respect to the Freight Operations: The parties are
not-bouhd by eny written or oral statement or
representation which.is .not -expressly part of this .
Agreement. Any waivers, modifications or changes to.
this Agreement shall not be binding on either ‘party

.unless set forth 1n a writing duly executed by both

the Frelght Operator and the LIRR.

(a) This Agreement-is-bineiﬁg dpon'the Freigﬁt
Operator upon its execution, but_éhall be null "
and void ah,initig if (i) the LIRR fails to
satisfy the requirements of clause {b) (i) w1th1n
sixty (60) days of the’ Frelght Operator's -
execution of this Agreement or such greater -

.-period as the Freight Operator, in its sole
dlscretlan, shall determlne or (ii) the Frelght
-Operator fails to satlsfy the requlrements of
clause ‘b)(il) within sixty (60) days of the
LIRR's execution of this Agreement or such
greater“period'as-the LIRR, in its sole
discretion._shall determine. '

(b) The later of ‘the dates on which the following
requirements are satisfied sha;l be deemed the
nEffective Date": ' ' ‘

(i} The LIRR obtains thé approval of the Board
of Directors of the MTA and thereafter

executes this Agreement or



(ii) ‘The Freight Operator secures approval or
.exemption for the transactions -,
- contemplated by. this Agreement from the
STB consistent with Article 12.1 hereof.

- This Agreement shall be null -and void in the event

any labor protective provisions are 1mposed by the

’ STB unless the parties otherwise agree or a.party

agrees to pay the cost assoc1ated with such labor
Tprotective provisions.

1.1.5 ' The Freight Operator shall .commence.the Freight

1.1.6

Operations on or before April 1, 1597, provided that
such. date shall oe extended in the event of the
occurrence of an Event of Force Majeure or the
existence of an 1njunctlon or order-prohlbltlng or
delaylng such commencement, by the number of days of
the duratlon of such ‘Event of Force Majeure,

1n3unct10n or order or such other period as may be

. mutually agreed upon . by the parties, and ‘shall

contimie the Freight Operatlons throughout the term ;
of this Agreement (including the -Extension Period, if
applicable) ekcept as otherwise provided herein.

Such Gate on which the Freight Operator cowmences
.operatlons hereunder shall be referred to-herein as
the "Commencement Date.

The obligations of the Freight Operator hereundex are
subject to the condition.that on the date the Freight

Operator is to commence operations pursuant to

Section 1.1.5 there has been no material adverse-

change ‘in the Freight Premises since September 16,
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1996. For purposes of this Article 1.1.6 the
expiration of any contract by its. terms, including,
without limitation, any cancellation by a party other

"than the LIRR, shall not, nor shall the effects

thereof, constitute or be ‘considered as a
contributing factor to a material adverse change,
provided that the failure to commence, or the
termination prior to the Commehcement Date, of the

contract for movement of excavated rock in the volume

' deemed’a magverse change foxr purposes of this

Article. In the event. of -a materlal adverse change,

this Agreement shall be deemed terminated and the
Conces51on Fee- shall be promptly refunded

D- EI..l!i-

Unless otherwise noted, the following definitions
shall apply tﬁroughogt this Agreement:

"AAR" means the Association of American Railroads.

"AAR Office Manﬁal“ means the Office.Manual of the

-AAR Interchange Rules, adopted by the AAR, Operatlons

and Maintenance Department Technical Serv1ces
Division;, as amended from qlme to time.

“Abatement Period" means, (a) for any Annual ‘Fee

" Period two separate periods of ‘at least teén

consecutive days; provided that for purposes. of this

,clause (a) if the second of such periods straddles

two Annual Fee Periods such period shall nevertheless

-5-
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eartﬁquakés, (g) quarantine, (f} blockade, (g)
strikes, walkouts, lockouts or labor disputes, (hf
actions by any governmental agéncx’(other than the
LIRR, the MTA or any other govermmental agency

" controlled by the MTA) that have the effect of
- delaying or materially impeding the Freight

Operations, (i) war, (3j) insufrection or civil .
strife, (k) sabotage, (1) explesion, (m) other'acts,
evenqé.or ci:cuﬁstgnces, whether of-ﬁhe kind herein _

. enumerated or otherwise, and whether caused or

occasioned by or happening on account of the act or
omission of one of the parties hereto or .some person.
or entity not a party hereto, but only to-the extent

* that such acts, events or circumstances are_beybnd B

1.2.23

1.2.24

1.2.25

1.2.26

the reasonable control of the affected party. -

"Ex;énsion Period" is defined in Article 2.2.1
hereof . '

SFRA" means the Federal Railroad Administration and .
any successor agency performing the same or similar
functions. - '

"Final Termination Date" is defined inuirticlé 14.2
hereof.

*Freight Operatibns" means all operations related to
the movément of freight.by rail (other than Company

.Traffic) on the Operating Premises, including,

without limitation, the storage, warehousing, _
translpadiﬁg of freight moved by rail and the storage
of equipment used for transporting freight by rail.

-10-
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1.2.28

'1.2.29

1.2.30

"Frelght Premises" - means the real property,
1nc1ud1ng the right-of- way, tracks,_appurtenances,
buildings, facilities, other physical plants, . and

improvements thereto uséd by the Freight Operatox

pursuant to ‘this Agreement. Freight Premises shall
include only the properties identified in Exhibit 1
hereto and all Sidetracks.

"Freight Rolling Stock" means Rolling Stock under the
control of or operated by the Freight Operator.

"Freight Switch" means a rail switch and other track
components connecting Joint Use Premises with Freight
Premlses that 1s used to switch Freight Rolllng Stock

Zfrom and to Joint Use Premises and Freight Premlses.

"Hazardous Materlal" means (i) “hazardous substance"
as deflned under the’ Comprehen51ve Env1ronmenta1
Response, Compensatlon and Llablllty Act, 42 U.S. C.

“_Sectlon 9601 e;_seg* and any regulatlons promulgated.

thereunder, each as it may be in effect from tlme to
time,- (ii)’ “hazardous materials" as defined under the
Hazardous Materials Transportation Act, 43.U.8.C.

Section 1801 et seq., -and any regulaticns promulgated

.thereunder, each as it may be in effect from time to
-timef {iii) *“hazardous waste" as defined under New"

¥ork Environmental Conservation Law Section 27-0%01 -
.g;_geg&, and any regulations promulgated thereunder, .

each .as it may be in effect from time to time, (iv)
"hazardous substance” as defined under the Clean
Water Act, 33 U.S.C. Section 1321 et seqg., and any

regulations promulgated thereunder, each as it may be

-11-



in effect from time to time, (v) "Petroleum" as
defined in N.Y. Environmental Conservation Law

§ 15.0514, and any regulations promulgated
thereunder, each as it may be in effect from time-to
time, (vi) ‘asbestos and (vii)-polychlorinated_
bipheryls.

1.2.31 *Initial Expiration Pate" is defined in Article 2.1
" - hereof. ' ' '

1.2:32 "Interchange-Rules* means the Inte¥change Rules.
included 'in’ the AAR Office Manual (or any successoxr
‘manual) ,

1.2.33 "Joint Use Premises" means real prcperty, including
~right-of-way, tracks, appurtenances bulldlngs,
' facilities, any other physical plants and
improvements thereto used for both Passenger-
Operations and Freight Operations. Joint.. Use

Premises shall include only the propertles ldentlfled
in. Exhlbat 2 hereto.

1.2.34 “nght Englnes“ means one or more locomotive unlts

not coupled to cars or passender coaches._

1.2.35 "LIRR Operatlng Rules“ means all rules, requlrementS'
' " and procedures governlng operatlons or act1v1t1es on
.or about the Joint Use Premises and Passenger
Premises, including the dispatching, movement and
placement of Rolling Stock and the use and operation
of infrastructure components and systems as outlined

or 1ncorporated by reference in the LIRR's "Rules of

-12-
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"Rolling Stock" means a railroad car, locomotive,
caboose, 1ntermode1 car, inspection car, passenger
coach, cab car, bogie, wrecking cqulpment, work
equipment and any other form of equipmcnt with wheels

- operated on raiiroad track. Each of the foregoing

1.2.47

will constitute a "unit" of Rolling Stock .{it being
understood that, with respect to any multiplatform

‘car, each platform shall be considered a *unit™).

ngidetrack® means all track on the Freighf Premises

side of a Clearance Point of a Freight Switch that is
used for switching frelght cars and equipment to and |

. from frelght customer facilities or Team Track:

1:2.48

1.2.459

- 1.2.50

1.2.51

»

"STB* means the United States Surface Transportatioq
Board or any sﬁccesso; égency“performing the same or
similar functions. L ' ' '

“SW1tch Malntenance Fee" is'defined ip Articie i
4.1.1(b) hereof. '

“Team Track" means a rail facility, included in the
Freight Premises, that is available for use by

.multiple rail customers for loading and unlqading

mexchandise fxom Freight- Rolling Stock.:'Tpe Team
Tracks are identified on Exhibit 1 hereof.

"Trackage'ﬁee" is défined in Article 4.1.1(a} hereof.

Ail adjustments for inflation contained in this
Agreement shall be based on the Indices of Railroad

Material  Prices and Wage ﬁates for Eastern Class I

-15-
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Railroads (matefial prices, wage rates and
supplements combined, excluding fuel) or, in the
event such 1nd1ces are discontinued, the Indices of

Railroad Materlal Prices_and Wage Rates for all Class

T Railroads (material prices, wage rates and

supplements combined, excluding fuel). . If both such .
indices are discontinued then all adjustments for '~
1nf1atlon contalned in this Agreemerit -shall be based
on the cOmp081te Implicit Price Deflator published by

_the Bureau of Economlc Analysis, U.S. Department of

Commerce or any SU.CCESSOI' agency.

ARTICLE 2: TERM AND RENEWAL

" Term

Unless otherwise terminated as provided for 'in this

-Agreement, this Agreement shall remain in -effect from
.and after the Effective Date through.the twentieth

annlversary'of the Commencement Date (the "Inltlal
Expiration Date" )

Renewal
In the event the Freight Operator meets the following

condltlons, thls Agreement may be renewed at the

Freight Operator s optlon for . a term of 10 years’ {the

' “Extension Perlod"), to commence on the Initial

Expiration--Date:

(a) - The Freight Operator is not in material-breech-
of any term{s) of this Agreement.

-16-"



(b)

The Freight'Operater's safety record based on
the. average anmnual FRA—repbrtable'accidents per
200,000 man hours or, if unavailable, other
comparable measure, for the three (3) year .
period preceding the date.of the Renewal Notice
is equal to or better.than the national indusfry'
average for Class C freight railrocads for the -

- same - period or din the event that a national

industry'average-for Class C freiéht railroads-

.is not ascertainable  such other compaxrable index
, as may be available. For purposes of this

clause, accidents caused primarily by-the LIRR

.. shall be excluded from the Freight 0perator s -

(c) |

safety record; provided that such accident has

. been previously determined to-be caused

prina;ily by the LIRR.

‘The annual avefage of freight carload volume

(measured in terms of loaded *units* of Rollirg
Stock consisting of railroad cars and intermodel
cars). transported in the Freight.Operations for

the three (3) year period preceding the date. of

) the Renewal Notice shall be at least 24, 374

carloads, or the percentage increase- of the
carload volume for the twelve _calendar- months |
precedlng the Commencement Date to the carload
volume . for the twelve calendar months precedlng
the Renewal Date shall be more nhan 125% of the
percentage-increase'achieved by tne Eastern
Class I Railroads for the corresponding periods;

provided that if no such statistic is available
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then the percentage increase achieved by all
Class I Railroads nationwide shall be used.

(d) In respect of Capital Improvements .for the
period from the Commencement Date to the date of
‘the Renewal Notice, the Freight Operator has’
invested or has caused to be invested in the

~

(e) The Frelght Operator gives notlce in writing to'
the LIRR of its’ 1ntent to renew the Agreement
- (the . "Renewal Notlce") no sooner than 13 years,:

but prior to 18 years, after the Commencement
Date. ' |

The terms and conditions of this Agreement shall
remain in full.force and effect during the Extension
‘Period except'for the following:

The - Freight erator .shall pay to the LIRR a
he commencement of

the Extension Perlod and ‘ten equal annual

h on each
anniversary of the commencement of the ExtenSLQn
" Period.

(b) Capital Expendltures durlng the Exten51on Period
shall be at _he amount proposed
_in the BuSLness Plan, 1ndexed for inflation to
the end of the’ twenty (20) year term of the

Agreement using the methodology and indices
described in Article 4.2, '
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3.1.3

consent. . : - 4

Notwithstanding any provisions herein, nbthing shall
prevent the parties from negotiating any renewals for
a term no greater than ten (10) years.

ARTICLE 3: GRANT OF RIGHTS TO USE "

Right to Operate and Use

fhé Freight Operator shall have the exclusive righﬁ C

to use. the Freight Premises and the Joint Use

Premises to conduct Freight Operations'in accordance
with the provisions of this Agreement.

The Frelght Operator shall’ have the exclusive rlght

- to manage, direct and contxrol the Frelght Premises;

pxg_;dgd that the Freight Operator shall not enterxr
into anmy contracts, leases or other agreements which

extend past the Inltlal Expiration Date or, if the

'Agreement_is extended, such other aﬁplicable

termination date, without the LIRR's pribr written
:d
The Freight Operator may, at its sole risk and ..

expense, construct or relocate freighﬁ related

facilities and infrastructures (such as transloadlng'

* facilities, shops, team tracks, yards,: 51d1ngs, etec.)

within the Frelght Premlses, subject to prior rev1ew

and approval by the LIRR of the Freight Operator's

plans, which approval will not unreasonably be
withheld; provided that such approval shall be deemed
to be granted if the LIRR has not objected to such

- construction within 45 days of notice thereof. &All
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facilities constructed by the Freight Operatof
hereﬁﬁder, improvements made thereon or improvements
made to existing premlses by the Frelght Operator
shall be made in compliance with appllcable bulldlng
codes and other regulations, and shall be owned by
the LIRR as part of the Freight Premises.

Assignment of Coptracta

The:LIRR hereby assigns and the Freight Operator ({a)

hereby accepts. all existing tariffs, customer
contracts, leases, real estate agreements,'side track
agreements and other agreements applicable to the

:LIRR's exlstlng Freight Operatlons and (b) shall have

the right,. from time to tlme, to take any lawful-
action to modify such confracts and agreements;
thw1thstand1ng the foregolng, -if any customer _
contracts, leases or real estate agreements (1) are
not set forth on Exhibits.12 and 13 heéreto or were -
not disclosed or made available to -the Freight |

Operator 'during the Freight Operator's due diligence,
{ii) are:required to be assumed or'cthermise

performed by the Freight Operator and (iii) as a
result, have a material adverse effect on the '
Business Plan, then the Freight Operator shall
receive an Equltable Abatement in connection’ with
such contracts and agreements

In the event that the excavation spoils from the
water supply shaft that is being created in the axea

known as Maspeth Yard and is the subject of an

easement granted by The Long Island Rail Road Company
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to the City of New York Department of General
Services commencing on September 1, 1992 pursuant to,
a Purchase Option'Agreement_dated_August 26, 1992,

. are pot moved from the area by rail as required by.
‘Section 5 of the Terms and Conditions of that -

: Agreemeﬁt, excépt due to:fofce majeure, the LIRR
shall, at-ﬁhe.:équesﬁ-of the Freight Operator,'

promptly use good faith efforts to negotiate the

"“significahtly higher compensation" referred to in -

said-Section 5 and shall prbmbtly pay to the Freight
Operator from the ad&itional'éompensation, if any;
received the lesser of (i) the full amsunt of -such
édditiqnal compensation, if any, or (ii) 50% of the

- difference between $5.4 million and the revenues

collected by the Freight Operator for movement of
such material.

. Limitations on Gran

The Freight Operator's right to conduct Freight °
Operations over the Joint Use Premises -is-subject to

.the LIRR's management, diréctidn,‘dispatching,

operation and contrcl as set forth in this Agreement.

" The.grant of rights in Article 3.1 specifically”

excludes all of the following:
(a) Any right tocontrol, direct or intérfere with

"the LIRR's .Passenger Operatiocns on the

: Operating Premises or the éassenger Premises.
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(b} Any subsurface or air rights in or associated
with the Freight Premises or elsewhere in or
associated with the Operating Premises, which. -

subsurface and air rights shall remain with the
LIRR. '

-

(¢) All utility occupancies currently located on. the
.Freight Premises, ineluding,.but:not limited to,
the Buckeye Pipeline and all easements and
reservatlons of record. To the extent any. such
utlllty has provided the LIRR with any i
indemnification, the LIRR shall use reasonable -
.efforts- to enforce such indemnification in favor
.. ' * of the Freight Operator, if and when applicable.

(a) -Ahy rights to property encumbered'by

L

encroachments, tenants, llcensees, squatters or
other occupanc1es currently on .the Freight
Premises. There shall be no obllgatlon on the
part of the LIRR to_take any action to remove
the same except that the LIRR shall continue to
‘pursue litigation pending on .the Effective Date
and the LIRR shall- take actions to remove any
encroachment that arose after September 16, 1996
and is existing on the Coimencement Date that
‘'prevents the movement of- Rolling Stock on lines
being actively used immediately before the
Commencement Date in connection with Freight -
Operations on the Freight Premises; prgzidﬁd__
that, eqcroachment in this sentence shall mean a
permaﬁent.structure and provided, gni;hg;:that
the Freight Operator shall inform the LIRR of
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(e)

any such encroachments within 30 days after the
Commencement Date; provided, however, that the

Freight Oberator (at its own expense) may on the
LIRR's behalf take'lawful action to remove any

such occupancy which was not granted or approved

by the LIRR or its predecessors in title. At

the Freight Operator's request the LIRR, to the

~extent appllcable, shall, at the'expeﬁse'of the

Frelght Operator, cooperate with the Frexght
Operator in connection therew;th.

:Any.right-to use or permit others to use the
_Freight Premises for purposes not directly

reléted to Freight Operations. Without limiting
the generality of the foreg01ng, the Freight
Operator shall not use or permlt the use of the
Operatlng Premises for:

{1i) Tenancies not difectly related ‘to the
Freight Operations; - '

(ii) Utility right-of-way or crossings,

including electrical and telephonme wires,
fiber optic cables and pipelines of any
kind (unless such utility is instailed for
the benefit of the Freight Operétbr_or a

" permitted subtenant, with.the prior
permission of the LIRR); and

(iii) Advertising or billboards.of any kind and

signage not directly related to the
Freight Operations.

~23-



Notﬁithstanding the foregoing, with respect to
clause (i),. the Freight Operator shall be permitted, with.
the prior consent of the LIRR, to use or permit the ﬁse of
the Freight Premiges for the purposes stated; provided that

any contracts entered into with third parties in.connection
therewith are on terms no less favorable than could be
obtained with an unaffiliated third party and that any

revenues recelved therefrom shall be shared equally by the -
parties hereto.

) The parties acknowledge -and agree that in the
case of clause (iii) above, (x) TDI has the exclusive rlght
to install and maintain billboards on the Frelght Premises,
{y) no new billboards shall be installed on the Frelght
Premises wmthout ‘the prior written consent of the Freight
Operator and' (z} the Freight Operator shall permit TDI to
have access to the Freight Premises, upon reasonable notice-
to the Frelght Operator and at reasonable times, for the
purpose of malntalnlng or removing any blllboard To .the-
extent - TDI has prov;ded.the LIRR with any lndemnlflcatlon,
the LIRR shall use reasonable efforts to enforce- such

indemnification in favor of the Freight Operator, if and
when applicable.

{£) The_Freight'Operator may not lease, license'of

: otherwise assign any portion of the Operating
Premises to any person for-eny purpose except by
written consent of the LIRR which may be granted
in the sole discretion of the LIKR}_provided,'
however, that the Freight Operator may, without
the prior written cohsent of the LIRR, lease of

license portions of the Freight Premises to
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" shippers or others directly involved in the.
furtherance of Freight Operations on thé Freight
Premlses (other than any such lease or license
that has the gffect, 1nd1v1dually or taken
together with all other leases or llcepses, of
causing all or a substantial portion of the
Freight Operations to be conducted directly by
any person or enfity other than the Freight
Operator) , which shall be subordinate and
subject-to the terms and conditions of thls _
Agreement . .The LIRR shall receive prior written
notice of any and all such agreements. Such
1eases and licenses, if any, shall provide for
1nsurance and - 1ndemn1f1catlon of the LIRR and -
its afflllates (1nc1ud1ng any government or
governmental agency) to the same extent as
provided under this Agreement. Such leases and
‘licenses, if any, shall not relieve the Freight
Operator of any obligations or auties imposed on
it by this Agreement. . o

{(g) Any use of the name The Long Island Rail Réad

* Company or LIRR or any name derived therefrom or
confusingl& similar thereto, without the priox .
written consent of the LIRR; provided that the
Freight Operator ‘may use any other name w1th the
words "the", "railroad" or "company" The
Freight Operator agrees not to hold itself out
as _{a) having a common identity with the LIRR or
any of its affiliates (inciuding any government

or governmental agency) or (b) actlng as the
LIRR's agent
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(h}) Any pitle or estate in the ownership of the
Freight ‘Premises, any other part of the
Operating Premises or the Passenger Premises.

(i) The right to conduct Passenger Operations.

fhe LIRR reteins the right teo use or to allow third
partles to use the Freight Premises to construct,
inspect, repalr and_ma;nteln bridges, culverts and
other structures (including structures in connection

'-w1th the utlllzatlon by the LIRR of its. subsurface or

air rights hereunder) or construct utilities with
reasonable prior wrltten notice to the Freight
Operator, provided however that any such use- shall
not materially interfere with the Freight Operations.

The Freight Operetor, upon ‘receipt of prior written

'notice from the LIRR, will cooperate, without any
‘cost -to the Freight Operator, ‘in allowing the LIRR to

effectuate or permit any work described in thls

Article 3.3.3. Any indemnification or release by any

third party to the LIRR with respect to the above

shall, by 'its terms, also inure to the behefic of the
Freight Operator.

Upcn reasonable prior nctice to the'Freight Operatcr,
the LIRR shall have the'right to permit-construction
of a highway in conjunctlon with the Frelght Premises
on the Bay Ridge Branch from the 65th Street Yard
(First Avenue) in Brocklyn to the connectlon with
Conrail at Fresh Pond for mitigating the highway
traffic congestion through érookiyn.and Queens during

and after completion of the Gowanas Expressway
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reconstruction and rehabilitation_projectl In such
event, the Freight Operator will be entitled to
receive from the LIRR damages as described in.the
next sentence. Damages means 50% of the revenues
received during the twelve months preceding delivery
of the aférgmentioned notice from customers that can
no-longer.bé served by rail due to such project
multiplied by tw1ce the number of years- and

-fractional portlons thereof of such perlod of

interference. . In’ addition, the LIRR shall, without.
duplication, 1ndemn1fy the Freight Operator for any .
Loss or Damage in connection therewith. If the

Frelght_Operator resumes Freight Operatlons after

completion of this construction project, the freight
Operator shall be subject to certain séheduling
limita;ioﬂs as to joint use to be agreed upon in
writing. The LIRR shall use reasonable efforts to
have the project worﬁ'perfprmed in a_manner'to
minimize disruptions to the Freight Operations.

The follbwing:proviéions apply to a portion of the

.Freight-Preﬁises known as Yard A and described more

fully in Exhibit 5 hereto:-

{a) The LIRR reserves tﬁe'right to take exclusive
possession of part or all of Yard A in the event
it is needed to be used as part of the Passenger

] Operétioné for expan51on of Passenger .
Operatlons, or for any reglonal transportation
plan. Subject to the last paragraph of this
Article 3.3.5, the LIRR shall only exercise this

right upon not less than six months prior
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written notice to the Freight Operator and, in
. any event, only after December 31, 2001.

(b) The_partiés.agree to negotiate, in.good‘faith,
mutually accéptable arrangements with the goal
‘of avoiding additional cost or loss of -

" .operations by the Freight Ofe:ator in connection
" with any taking described in clause {a) above,
including ﬁithout limitation, the construction

at the sole cost.of the LIRR of freight
facilities, which shall then become part of the
'Fféight.?remises, to handle ‘the averége_daily
_volume of traffic handled in the Yard A
facilities taken possession of by.thg.LIRR under
. Article 3.3.5(a) hereof in the twelve (12) .
months preceding the time when the LIRR takes
possession under séid Article 3.3.5(a), all of
which is #ubject to availability of an '
alternative site and capital funds.

(c) Should the Parties be unable to reach-a mutually
acceptable agreement as described in 3.3.5 (b)
"hereof, the LIRR will reduce the Annual Feé for
the balance of the term by am amount e€qual to

. the increased operational cost and lost profits
associated with any taking described in clause
{a) above, but im no event shall such amount
exceed 25% of the Annual Fee. In the year in
which phe LIRR so takeé possession, the Annual
Fee will be prorated on a daily basis and
reduced for the balance of the year, following

the date of such possession -in accordance with
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the precéding sentence. In addition, to the
‘extent the Freight Operator has wmade any Capital
Improvements to Yard A, the Freight Operator .
shall receive from the‘LIRR the unamortized cost
of such improvements; provided that such

-amortization shall be based on a_usefulilife of
seven’ years. '

The foregoing provisions of this Aiticle 3.3.5
" shall not appiy to the property identified'in
Exhibit 14, which property the LIRR shall be
allowed to take any time after the Commencement

Date withiout any compensatlon to the Frelght
Operator."'

3.3.6 After giving notice of proposed comnstruction under

any provision of this Section 3.3,-LIRR
representatives shall meet with Freight Operator
representatives to. réview the details of the
construction project, 1nclud1ng but not 11m1ted to
work plaas and schedules. If the construction
p:o;gct, in Freight Operator's_solé opinion, rquires

flagmen or other personnel for safety or operational

congiderations, Freight Operator will assign

personnel to the.project at LIRR's sole expense.-

The LIRR may, in respect of the E;eiéht PremisEs;

have its own systematic and periédic program of
envi;onmental.auditing or a documented, systeﬁatic
practice_:egarding its due-diligence in preventing,
dgtecting or correcting violations as defined in the

Environmental Protection Agency Policy regarding

-29-



e

"incentives for self-policing dated December 18, 1995

(or any successor thereto, as announced and in effect

from time to time); and the Freight Operator shall

provide access to its facilities, records and
documents, and make available _upon reasonable request
such staff as may be necessary for the LIRR to
conduct such a. program or practice; provided,
however, that the LIRR shall provide the_Freight.

Operatox with a copy of the written procédures or

guidelines under which it conducts the program or
practice, and shall conduct a review not more

_ frequently than semi-annually at any facility. . Upon

preparation of a written report as a result of the-

audit oxr practice, the LIRR shall providc the Freight

Operatoxr with a copy of the report, and the Freight
Operator, within 30 days thereafter shall provide any
response or other comment on the recommendations or

other materials presented . in the report. The Freight

Operator understands and agrees that thé LIRR may

- operate such a program or practice‘for the LIRR's

benefit, and.the Freight Operator shall not be

entitled to rely upon the results thereof for any

purpose, except with the express wrltten consent of
the LIRR.

The LIRR retains the right of access to and exclusive
usé of the baseﬁent communications room in-the LIC
Freight Building at.zist Street and Jackson Avenue.
The LIRR retains the right of access to such basement
communications room on an ongoing basis for its own
and NYNEX personnel, .and for LIRR highway vehicles to
enter and park in the parking lot outside the
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building. Notwithstanding the foregoing, (i) LIRR
shall be solely responsible for the maintenance and
security of the basement communications room in the
LIC Freight Building, and (ii) LIRR shall indemnify
and hold harmless the'Freight-Operator-for'a1l Loss
and Damage arising out of or in connection with the .
use of the basement communications rdom:{except to
the extent caused by the gross- negllgence,

recklessness or willful or. wanton mlsconduct of the
Freight- Operator). h

The LIRR retains the rlght of access to and exclusrve .
use of the property identified in Exhlblt 15 that is
located underneath the 21st Street Brldge and extends

-_westward into the culvert between the concrete walls,

Tracks 1 through 8 (ldentlfled in- Exhlblt 14 of the

' Transfer Agreement)in Yard A -and the ground storage

area in Maspeth Yard (Exhibit 16). from April 1957

_through Decémber 1998.. The LIRR retains the right of
'access to these fac111t1es for its own personnel and

such contractor(s) as way be desxgnated by the LIRR
and where necessary, using LIRR crews and_equlpment.
The Freight Operator will also make.available to LIRR
the western portion of the salt track in Arch Street
Yard and Track S in'Maspeth {(identified in Exhibit
15, which is.not ﬁart of the Freight Premises), on an
as-needed basis as determined by LIRR for loading and
unloading cars of Company Traffic consistent with the
need of the Freight Operator. Movement of LIRR crews-:
and equipment within Yard A, the Arch Street Yard and

'Maspeth Yard will be coordlnated by the Freight
- Operator. WNotwithstanding the foreoing, (i) LIRR
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shall be solely.responsible for the maintenence and
security of the property'described in Exhibit 15, and
(ii) LIRR shall indemnify and hold harmless the
Freight Operafor for all Loss and Damage erising out
of or in connection with the use of the property
descrlbed in Exhibit 15 (except to the extent caused °
by the gross negligence, recklessness, or-willful or
wanton-mlsconduct of the Erelght Operator] .

In the event that the LIRR in- 1ts sole dlscretlon,
determlnes that any portlon of the Jolnt Use Premlses
which is necessary for the Freight Operatlons is no
longer necessary in connection with its Passenger
Operations or other public use, and therefore
determines to abandon such portion, the Freight
Operator shall have the option to accept such bortion
as- an addition to the_Freight'Premisesh and such )
pottion shall be treated as Freight Premises

- thereafter and in any event shall no. 1onger be N

treated as Joint Use Premlses
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3.5

a4 o Premi nde

3.5.1 The Freight Operator may, by written notice to the

LIRR, de51gnate a portion or portzons of the Frelght
Premises as belng unnecessary in connectlon with the
Freight Operatlons. At the option of the LIRR, such
portions of the Freight Premises hay revert to the
LIRR's control and become a part, of the Passenger
Premises -upon .30 days prior written notice to the
Freight Operator; prov1ded however, that (i) if any

-such portioen that reverts to the LIRR includes any

part of the- rlght -of-way or an appurtenance .
associated with any- tracks in the Freight Premises,
such portion that reverts to the ﬂIRR shall ‘also
include such- tracks and {ii) in no event shall there
revert to the LIRR any tracks or fac111t1es that are
only accessible through the FPreight Premises. If the‘
LIRR does not elect to have' any such portion revert
to its contrpl (i) -such portlon shall remain as part
of the Freight Premises and (iif with respect to any
éuch_portion which is only accessible through the
Fréight'Premiseé, the Freight Operator, with the .
consent of the LIRR (which consent shall not be

unreasonably. withheld), may remove and sell the rail

- and assoc1ated track materlals thereon in accordance

with Artlcle 3.6. 5(1111

At any time dhrinQ the notice period described in,
Article 3.5.1 hereof, the Freight Operator may
reclaim such portion or portions of the Freight

Premises by withdrawing the designation described in -
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'3.5.3

3.8.5

Article 3.5.1 hereof,

In the event of a reversign'hereunder} there shall be
no reduction in the Annual Fee. ‘

g .:.!: OE E l-l.! E ] e

The: Frelght Operator acknowledges that it has
‘conducted due diligence to 1ts satlsfactlon prior to
signing this Agreement.

i The LIRR has conducted an environmental audit dated -

July 12, 1996, which was made available for the -
Freight Operator's review.

The Freighs Operatof acknowledgés and agrees that ‘the
Freigﬁt Preﬁises are being transferred heredndér on
an “as 1s/where is* basis: and the Freight Operator
shall, subject to the provisions of Artlcle 8.4
hereof, be responslble for the condition of the.

- Freight Premises as of the Commencement Date.

lhe Freight Operator is prohibited from selling,

. salvaging; demolishing or removing any part’ of the

Freight Premises, including but not llmlted to the

- track, ties, ballast and -track supports, w1thout the

prior wrltten consent of the  LIRR.

'Noththstandlng any provision herein to the contrary-

(i) the Freight Operator may, upon prlor wrltten
notification to the LIRR, salvage and sell all_

surplus track materials stored on the right-of-way
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within the ?;eiéht-?remiées, provided, that the net
proceeds from any sale shall be shared equally by-the
Freight Operator and the LIRR; {ii) the Freight
Operator may replace any part of the Freight Premises
with parts of equal or greater quality and the
proceeds from the sale of such feplaeed parts shall
accrue to the Freight Operator; and "(iii) net

proflts, if any, from the sale of any materials with

'the consent of the LIRR pursuant to Article 3.5.1

hereof shall be shared equally by the Freight

' Operator- and the LIRR.

Exhibit 6 hereto sets forth a list of Active Freight

‘Switches, all of whlch have been clagsified as elther

Category A, Category B or. Category C. Freight
Switches. Except as set forth below, the
clagsification .of a Freight Switch shall not change

prior to the termination of this Agreement} including.
" any Extension Period.’

All Category C Freight Switches existing on the

Effective Date shall automatically become Category B
- Freight Switches elghteen (18) months" after the

Commencement Date, for a11 purposes under thlS

Agreement, including for purposes of Article 4:.1. 1(b)
hereof.

Any Freight Switch thatk_after the Commenceﬁent Date,
is (i) installed, including by way of replacement

{other than when replacing a Category A Switch, which
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replacerh'eﬁt switch shall aiso be a Category A Switch)
or. (ii) newly activated, sha'l‘l, after such
installation or activation, be classified as a _
Category B Freight Switch, for all purposes undex '

.this Agreement, including for purposes of ArtJ.cle

4 1:1(b) hereof

Durlng the first e;.ghteen (18) months after the .
'.-Commencement Date, the Freight Operator may actlvate
.any Fre:.ght Sw:.tch identified in ‘Exhibit 7 hereto, by
. providing thirty (30) days written. notice to the

LIRR. The LIRR shall,. within a reasonable per:.od of
time, activate any such Freight Switch requested to”
be added, provided that, for each Frelgﬁt Switch -
ac_t:.vated, the Freight Operator will be charged_ the
cost to activate such Freight Switch:

‘After eighteen (ia)- months from the Commencement

Date, the Fre:.ght Operator shall give .at least th:.rty
(30) days prJ.or written notice to deactivate a
Freight Switch. The monthly Switch Maintenance Fee
shail_be reduced accordingly follewing the lapse of
such thirty (30) day period. The LIRR, at its sole
option, may remove at any time sfter-eightsen {18)
months after the Commencement Date those Freight
Switches identified in Exhibits 6 or 7 which are
deactivated or are. not activated by the P:'reight:
Operator during this period'.

- To install a new Freight Switch at any time, or to

activate a Freight Switch in place after eighteen

(18] months from the Commencemient Date, the Freight
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Operator shall make such request in writing to the

LIRR, and follow the procedures outlined in Exhibit 8
hereto.

(a) The LIRR shall replace or rehabilitate, at its
cost, any Category A Frelght Switch that is in need

- of replacement or rehabllltatlon upon request of the

Freight Operator or if the LIRR elects to replace. oxr
rehabilitate such Frelght Switch.

(b) The LIRR shall repiace.or rehabilitate, at the

_ Frelght Operator s cost, any Category B or Category C

Frelght Switch that’ 1s, or is estimated to.be within
one (1) .year. of the date of notlce set forth in this
Axrticie 3.7.7, in need of replacement or
rehabilitation, provided that (i) the LIRR has )
furnished to the Freight-Operator written notice that.
includes the cost of and schedule for such

:replacement or xrehabilitation at least 120 days prlcr

to the proposed date of 1n1t1at1ng such replacement
or rehabilitation (provided, that the LIRR shall not
be obllgated to furnlsh such notice in emergenc1es '

which affect the’ safety ‘of Passenger Operatlons on

-the Jdoint Use Premises) and (ii) within 60 days after '~
-recelpt of such notice, the Freight Operator_has not

notified the LIRR in writing that such Freight- Switch
should be deactivated rather than replaced or
rehabilitated. Upon receipt of any such notice
reqqestiqg deactivation, the'LIRR-may, but shall not
be obligated to, deactivate the reievant Freight .
Switch immediately: Nothing set forth in this clause
{(b) shall preclude the LIRR from replacing or- - -

-37-



-
-~
-
-

v

rehabilitating a Category B or éategory C Freight
Switch, at its own election, at the LIRR's expense.

{c) - The LIRR{S obligation to repair Category C
Freight- Switches during the first 18 months shall be -
limited to repairs costing in the aggregate for any
In the event the
aggregate cost is projected to exceed $15,000, the
LIRR shall furnish-notice to the Freight Operator of
the required fepairs and the associated cost. Within
30 days of such notice, the Freight Operator shall by

- written notice to the LIRR -elect to (i) pay for that

portion of the costs related to such repair which’

_—ii) deactivate the switch.

.3.7.8 In connection with customers for which Categbry.B or .
- Category C Freight Switches are used, the Freight
:Operator shall continue to serve such customers fo;

at least 18 months from the Commencement Date unless .
(i) a customer refuses teo accept the same price and
terms existing on the day prior to the Commencement
Date or (ii) the Freight Operator elects to have the.

" "Freight Switch deactivated.under Article 3.7.7

hereof.

ARTICLE 4: COMPENSATION

The Freight Opefator shall pay to the LIRR during the
term of this -Agreement, the following sums:
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20.15.2 The LIRR hereby represents and warrants to the

Freight Operator that the grant of rights and
other assets by the LIRR to the Freight Operator
provides the Freight Operator with sufficient

- rights to conduct the Freight Operations in a

. manne¥ substantially similar to thdt conducted
by the LIRR on the Effective Date, subject to
the explratlon of customer and othexr contracts
" that do not extend past the Commenceqent Date
and subject to, the requirements of Axticle 15.3

hereof.

IN WITNESS WHEREOF,

the Parties hereto have executed

this Agreement in dupllcate and have caused their corporate
seals to.be hereunto affixed the day and year first written

below.

THE -LONG ISLAND RAIL ROAD
COMPANY

=l

Thomas F. Prendergasd
President

Date: ’ I+ }H.[q_ &

SOUTHERN EMPIRE STATE RAILROAD

COMPANY

oy % /
f% ﬁ; § %3

Print Name /ﬁ[

Title: /:YE‘SK

"Date: /Y ,A/Ou't?iﬂ/@!‘ V4 74

-113-



EXHIBIT1 -

MTA/LONG ISLAND RAIL ROAD
. . FREIGHT PREMISES
1. Branches ; '
a. . BayRidge Branch {subject to New York City Transit Authority access on
‘ weekends),

b. ° Central Extension, Franklin Avenue to Endo Blvd
c. Bushwick Branch )

d. North Shore Frelght Branch (exclud‘mg NYC air rights above—22 ft. ATR)

X
™
d
()

Fresh.Pond Yard .

Yard-A. (excluding NYC air rights above 22 ft. ATR)
Arch Street yard (exdudmg NYC air rights above 22 ff. ATR) ~
Blissville Yard (tracks not in semce)
Maspeth Yard
- Fremont Yard
Bridgehampton North Siding and Team Yard
Garden City Team Yard

East-Fammingdale (PW-Long Stding. Wye and Team Yard)
Richmond Hill Team Yard

ko
@ e apEp

Several of the tracks in the yards’ listed above are out of service.

3. Appurtenant Facilities
' - Alals Terminal (tracks not in semce)
Price Industrial Park "
Roosevelt Spur ™
Keamey's Siding (tracks not in serwce)
Degnon Termmal_(tracks not in service)

papo

Buildings .- )
a Long Island Clty Arch Street Fretght House & Ofﬂces
) b. Long Islarid City, Yard-A Freight Car Repair Shop
c. Long Island City, Yard A Yardmaster’s Office °
e : d. ©  Maspeth Yard Office -
e Fresh Pond, Car Control Office (former Pond Tower)
f Fresh Pond, Welfare Facility
g PW Trailer . ‘
h Pine Aire (Brentwood) Trailer *

Team Tratks

Bay Shore
Central Islip
Eastport
Farmingdale
Greenlawn
Huntington
Islip

Mattituck
Medford

Port Jefferson
Riverhead
Southampton
Yaphank

o~p oo o
goFTTF
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LEASE AGREFMENT: FARMINGDALE -~ 1 - ADDENDUM

March 22, 2002

Mr. Joseph Rutigliane

Mr. Martin Sternberg
Coastal Distribution, LLC.
30 A Glen Streat

Glen Cove, New York 11642

Dear Joe and Mariy: .

As you now raalize, the Lang Island Rail Road (LIRR) Is occupying a portion of the Premises that
New York & Atlantic Railway Company (NYA) intends to lease to Coastal Distribution, LLC
(Lessae) in Farmingdale, NY (Pramisas) as more specifically stated in Lease Agreement
FARMINGDALE —1 (Agreement). NYA feels that the LIRR has no right to occupy this portion of
the Pramisas and Is golng 10 pursue diatogue with tha LIRR to force LIRR to vacate this portion of
the Premises. It Is understcod between NYA and Lessee that signing the Agreement will help
Lessee in their efforns to market the Premises and will serve as an important documant for NYA to
present to LIRR in our upcoming dialogue. NYA is agreeable to signing the Agreement with
Coastal under twe conditions:

1) Lessee agrees that it strall not hold NYA responsible in any way should LIRR not vacate
the Premises in a way that allows Lessee to begin to operate. including the possibility of
legal action against NYA. Further, Lessee shall not make any commitments 1o their
clientele that, should the Premises not be utilized by Lessee. would force Lessee's
clients=le to seek legal action against NYA,

2) Lossos agrees that ninety (90) days after the signing date of the Agreement, if Lessee
has still not affected a Commencement Date, the Agreement shall terminate immediately.

All back rent shall be reimbursed to Lessee by NYA should LIRR not vacate Premises in a timely
manner and therefore cause Agreement to terminate as mora specifically stated in section 2)

herein.
AGREED AND ACCEFTED:
Lessee Lessor
Coastal Distributidn. LLC. New York & Atlantic Railway Ca.
30 A Glen Street 68-01 Otto Road
Glen Gove, New York 11542 Glendale, New York 11385
Tel, 516-876-3700 Tel. 718-497-3023
Bg ) 8y;
4 / A / ~
d \ ateZ /22/0Z U AA———Date D [ 22402
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LEASE AGREEMENT; FARMINGDALE -1
DLHIS LEASE AGREENENT (‘Agreement’) made and eniered into this ﬂ day of
f%w s

2002, by and batween New York & Atlantic Raliway Co., hereafter refarred to as “NYA"
and Coastal Distribution, LLC. (and any of lts agents, licansees and/or assignees), hereafter referred to
as “Lessen”,

A Premises. NYA hereby agrees 10 let and Lassee haraby agraes to hira of NYA cerialr
property located at Farmingdale Team Yard (PwW) as more particularly described by the drawing attachac
hereto as Exhibit A (the "Premises”), for Lessee’s exclusive use. at the rate and for the term set forth
herein. :

B. NYA Warranties NYA warrants it Is the owner (or agent for the owner) of the Premises
that it is fully suthorized to enter into this agreement and has the right to grant Lessee the use of the:
Premises and each and all of the rights herein granted,

C.  Agresments. itis mutually agreed by and between the parties herete as follows:

1. Rent. The rate for Lessee's use of the Premises as provided herein shall be
$2,000.00 per month, payable in advance, as providad In section C.14 hereof.

2. lmprovements. Lessee shall have the right o make improvements to the
premises. All investments, made by Lessee, including pavement, lighting
fencing, security of any kind, atc. shall be at the sole expense of Lessee with nc
reimbursement of any kind.

3. Jerm. This Agreement shall remain In effect for five (5) years from the dala
when the first railcar consigned to Lessee is brought to the Premises (the
‘Commencement Date™). The Agreement shall lerminate five (5) years after the
Commencement Date (“Termination Date'). The initial term of the volume
commitment of the Agreement shall begin on the Commencement Date and shall
end exactly one year later (1.e. if the Commencement Date is on March 3", 2002
than the initlal term shall end on March 2", 2003). Each term foliowing the inftial
term shell begin on the anniversary of the Commencement Date and shall enl
the following year. After the initial term of the Agreement Lessee shall
automatically be entitled to another year until Termination Date provided that

l. Lessee will meet a volume commitment of 1,200 carloads In the:
initlal term, 1,800 curloads in the second term, 2,400 carloads it
the third term, and 3,200 carloads for each term thereafter.

i, Lessee has not besn in any material breach of any of the
provisions of this Agreement. '

n. NYA agrees to work with Lessee to renew Agreement after its
expiration based on adherence by Lessee to all of the statutes
as lald forth in this Agreemant over its five-year term. The
Agreement cannot be renewed past March 317, 2017.

4. Damage Vandalism Graffiv, ste. NYA will not pe held respongible for any
damage/vandalism/graffiti, etc. 1© any material or equipment stored on the
premises.

5. Indemnification. Lessee hereby assumes, releases and agrees to protect, save

harmiess, defend and indemnify NYA, MTA and LIRR, and its respective officers,
shareholders, directors, employees, agents and assigns from and against any

Page 1 of 5
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.
*

and all claims and liability caused by, arising out of or resulting in any manne:
from the condition, existence, use or occupancy of the Premises and any

adjelning lands used by Lessee during the term of this agreement, including but
not Hmited to:

L All loss and damage to any property whatsoever, Including
property of NYA, MTA, LIRR and of all other persons
whomsoever placed or storad upon Premises and upoh any
temporary usage area(s), and the loss of interference with any
use or service thereof;

. All loss and damage on account of injury to or death of any
person whomsoever, Including but not limited to employees anc
patrons of the pariies hereto and all cther persons whomsoeve:
on the Premises and upon such temporary usage area(s); and

it All consequential loss or damage eccurring off the Premises bu.
arising from acts or events on the Premises.

Notwithstanding the foregeing, Lessee shall not be responeible for and will not
indemnify NYA, MTA or LIRR from and against any claims or liability arising ou-
of or In connection with the gross negligence or gross willful misconduct of NYA
MTA or LIRR.

6. Required Insuranca. Lessee shall maintain the following types of insurance with
insurance carrers having a cumrent A.M Best rating of not lass than A-VIll, in tha amounts
provided for below and otherwise in form and substance acceptable 1o NYA:

I Comprehensive General Liability Insurance with minimum limit pe -
any one occurrence of $5.000.000. All exclusions as relating to
Railroad Right of Way must be deleted from the policy. if this is no:
the case, then Insurance as set forth in Section 6.1V shall bu
provided by the lessee.

it Automobile Liabllity Insurance (covering owned, hired and non-
owned vehicles) in minimum limits of $2,000,000 for injury to o
death of any one person, of $5,000,000 for injury to or death o*
more than one person in any one accident, of $5,000,000 for
damage to property In any one accident.

L. Workers Compensation Insurance in an amount not less than
required by The State of New Yori and as follows:

Coverage A ~ Statutory Policy form
Coverage B ~ Employer’s Liability
® Bodily Injury by Accident. $1,000,000 each accident
® Bodily Injury by Disease: $1,000,000 each employee & Policy Limit

V. Rallroad Protective Liability Insurance in the amount of at least
$10,000,000. The form shall be on an occurrence basis and be
executed in favor of NYA as a named insured.

Page 2of 3
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V. Lassee and all of ite insurer(c) agree to waive subrogation
{Including without limitation Worker's Compensation) against NYA,
LIRR, MTA, thelr agents and employeas, which walvar{s) by
insurer(s) shall alsc be expressed and evidenced in the certificates
of insurance {inciuding without limjtation Workers Compensation).

Vi All of Lessee’s Insurance shall be primary insurance with respec!.
to the additional insureds and will not particlpate with any other
available insurance (and upon NYA's request Lessee’s certificates
of insurance shall reflect the foregoing primary aspect). Al
deductibles shall require written consent of NYA. All of Lessee's
insurance of any type shall be from insurer(s) approved by NYA.
Fallure by NYA fo object to the lack or contents of any of the
celficata(s) or coverage(s) to be provided by Lessee shall not
serve to waive or limit NYA's rights or remedies nor to eliminate o
effect Lessee's obligations, waivers or liabilities under this contract.

Lessee shall furnish NYA Cerlificates of Insurance, in duplicate, evidencing all requirec
insurance to be in full force and effect and that the same will not be canceled without at
least thiny (30) days advance written notice by Insurance Company to NYA. The New
York and Atlantic Railway, the Metropolitan Transit Authority and the Long Island Rail
Road shall be shown as additional insured.

7. Condition of Premises. NYA does not warrant the condition of its propearty, equipmen:
and facilities for any purpose. lLesses assumes the risk of using the Premises for any'
purpese, and accepts all conditions and defects present thereon, or associated tharewith,

B. Removal of Improvernents. At the end of the project. Lessee shall have the right 10
remove all of its structures and other material and equipment from said premises at the:
sole cost and expense of Lessee if they so desire; provided. that removal of such
structures and other material and equipment will not damage the Premises in any way.

9. Emenrqgency Interruptions. When requested by NYA, Lessee agrees to stop any activily i
which it Is engaged whenever NYA deems an ecmergency, as heceasary to insure the
timely and safe aperations of the railroad and in no event will train operations or safety be
jeopardized.

10. Compliance with Procedures and Instructions. Lesses, its officers, employees, agents,
contractors and invitees agree fo comply with all NYA operating procedures, safety rules
and instructions from NYA personnel.

11. Liability, Lessee agrees that when railcars are placed for unloading/loading at Premises,
the security of the railcars and their contents shall remain with Lessee.

12. Freight Pgyments. Lessee shall maintain good credit with NYA. Lessee shall pay freight
bills within fifteen (15) days of recelpt It account of Lessea is in arrears at any time
during the term of the Agreemeny, this wilt be considered a violation of the Agreement,
and NYA will be entitied to terminate the Agreement as specified in section 13.1 hereot,

13. Termination,

i This Agreement is subject 10 immediate termination by either panrty
in the event of violations by the other party of any of the terms and
conditions of this Agreement, Lessee shall have been given sixty
(€0) days wrilten notice to cure.any breach of any obligations of
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the Agreement. However, Lessee shall have been given fiftesr
(15) days written notice to cure violations as proseribed in section
C.12 hereof.

. Lessee shall have the right fo cancel this agreement on sixty (60; |
days written notce.

Ik NYA shall have the right to cancel this agreement on sbay (60,
days writien notice provided the railcar volume commitments as
stated in section C.3.1 hereaf are not met.

14. Effecfive Date, This Agreement shall not become effeg{ive until Lessee has retumed =
signed copy of this Agreement, furnished evidence of insurance as specified in sectior
C.6 hereof, and submitted payment of Two Thousand and xx/108 Dollars ($2,000.00) to
NYA for the first month's rent, All subsequent monthly rent is due on the first day of every
month. Lessee shall have a ten-day grace pericd for payment of rent.

Page 4 of 5
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AGREED AND ACCGEPTED: .
Lessee Lessor
Coastal Distribution. LLC. New York & Atlantc Raillway Co.
30 A Glen Street 68-01 Oue Road
Gien Cove, New York 11542 Glendale. New York 11385
® Tel. 516-676-3700 Tel. 718-497-3023
By: By: ;
y y &/ -
T 0 L
Check Payable To:
New York & Aflantic Railway Co.
Accounting Office
53 West Jackson Boulevard, Suite 335
® Chicago, IL 60604
Fed. | D#: 13-3926500
DATED: March ZZ. 2002 DATED: MarchZZ, 2002
L
@
®
o
@
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LEASE AGREEMENT: FARMINGDALE - 4

THIS LEASE AGREEMENT (‘Agreement’) mede and entered into this _// day of
- JAL T

, 2002, by and betwaen New York & Atiantic Railway Co., hereafter refamed fo as "NYA"

and LCQastnl Dusmbut!on, LLC. (and any of its agents, licensees and/or asslgnees) hereatter referred to
“Lesses”.

A. Premises. NYA hereby agrees t let and Lessae hereby agrees to hire of NYA certain

property located at Farmingdale Team Yard (PW) as more particularly described by the drawing atiached -

::ersto as Exhibit A (the “Premises™), for Lessee’s exclusive use, at the rate and for the term set forth
erein

B.  NYAWamanties. NYA wammants it is tha owner (or agent for the owner) of the Premises,
that it is fully authorized fo enter info this agreement and has the right to grant Lessee the use of the
Premises and each and afl of the rights herein granted '

C. Agreements. it is mutually agreed by and between the parfies hereto as follows:

1. Rent/ Rebafes. The rate for Laesses's use of the Premises as provided herein shall
be $2,000.00 per month, payable in advance, as provided in section C.14 hereof.
The NYA and Lesses hereby agree o the following paymentfrebale arangement
regarding the movement of LIRR material from the premises: -

a. lLessee will make 3115000 in funds availabla ta NYA

NYA will contributa tha foliowing to achieve a $65,000 payment to Lessee, which
is equal to one-half of lota] funds required.

b. NYA will add $15,000 to figure in “4-a" above, and submit funds ta the LIRR
in the amount of $130,000.

¢ NYA will rebate Lassea in tha amount of $10 per ralt car shipped where
“Coastal Distribution®, or affiliates as specifiad, show as consignee, at the
station of Farmingdale, NY. This tebate will ramain in effect until the amount
of $26,000 has been apportionad to the Lessee. The term of this rebate shail
not axceed three yeayrs from the effective date.

d. NYA will mﬂwetentonpmmnseaforﬂ\eﬁrsttwewmnwrmsdm
agreement, to the amount of $1000 per month. The security payment made
by Lessee for the previously cancelled contract will be applied as e
paymant for September 2004 rent.

2. Improvements. Lessee shall have the rigit to make improvements fo the
premises. All investments, made by Lessee, including pavement, lighting,

fancing, security of any kind, eic. shall be at the sole expense of Lessea with no’

reimbursement of any kind.

3. Totm, This Agreement shall ramain in effect for five (5) years from the data
when the ficst rallcar conslgned to Lessee is brought lo the Pramises (the
*Commencement Date"). The Agreement shall terminate five (3) years aftar the

Commencemant Date (Termination Date™). The initial term of the Volume

commitment of the Agreament shali begih on the Commsncement Date and shall
end exaclly one yaar [ater {i.e. if the Commencament Date is on August 1st,
2002, than the indlial term shall end on August 1st, 2003), Each term following
the initial term shafl begin on the anniversary of the Commencemant Date and
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shall end the following year. After the initial term of the Agreement, Lessee shall
automatically be entitled to another year until Termination Dats provided that:

I. Lessee will mest a volume commitment of 1,200 carloads in the
initial term, 1,800 carloads in the second term, 2,400 carloads in
the third term, and 3,200 carloads for each ferm thereafter,

"I Lessee has not been in any material breach of any of the
provisions of this Agreement.

1L NYA agrees to work with Lessee to renew Agreement after its
expiration based on adherence by Lessee to all of the statutes
-as laid forth in this Agreement over its five-year term. The
Agresment cannot be renewed past March 31®, 2017.

4, Damage, Vandalism, Graffiti,_etc. NYA will not be held responsible for any
damage/vandalism/graffiti, etc. to. any material or equipment stored on the

premises.

5. Indemnification. Lessee hereby assumes, releases and agreas to protect, save
harmless, defend and indemnify NYA, MTA and LIRR, and its respective officers,
shareholders, directors, employees, agents and assigns from and against any
and all claims and liability caused by, arising out of or resuiting in any manner
from the condition, existence, use or occupancy of the Premises and any
adjoining lands used by Lessee during the term of this agreement, including but

not limited to;

L All loss and damage to any property whatsoever, including
propeity of NYA, MTA, LIRR and of all other persons
whomsoever placed or stored upon Premises and upon any
temporary usage area(s), and the loss of interference with any
use or service thereof;

it All loss and damage on account of injury to or death of any
person whomsoevaer, including but not limited to employees and
patrons of the parties hereto and all other persons whomsoever
on the Premises and upon such temporary usage area(s); and

IH. All consequential loss or damage occurring off the Premises but
arising from acts or events on the Premises.

Notwithstanding the foregoing, Lessee shall not be responsible for and will not
indemnify NYA, MTA or LIRR from and against any claims or liability arising out
of or in connection with the gross negligenca or gross willful misconduct of NYA,

MTA or LIRR.

Required Insurgnce. Lesses shall maintain the following types of insurance with
insurancs carriers having a current A.M Best rating of not less than A-VIi, in the amounts
provided for below and otherwise in form and substance acceptable to NYA:

L Comprehensive General Liability Insurance with minimum limit per

any one occurrence of $5,000,000. All exclusions as relating to
Railroad Right of Way must be deletad from the policy, if this is not
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the case, then Insurance as set forth in Section 6.1V shall be
provided by the lassee:

i Automobife Liability Insurance (covering owned, hired and non-
owned vehicles) in minimum limits of $2,000,000 for injury to or
death of any one person, of $5,000,000 for injury to or death of
more than one person in any one accident, of $5,000,000 for

damage to property in any one accident.’

HL Workers Compensation Insurance in an amount not less than
required by The State of New York and as follows:

Coverage A — Statutory Policy form

Coverage B — Employer’s Liability
® Bodily Injury by Accident: $1,000,000 each accident
® Bodily Injury by Disease: $1,000,000 sach employee & Policy Limit

. Railroad Protective Liability Insurance in the amount of at least
$10,000,000. The form shall be on an occurrence basis and be
executed in favor of NYA as a named insured.

V. lLessee and all of its insurer(s) agree to waive subrogation
(including without limitation Worker's Compensation) against NYA,
LIRR, MTA, their agents and employees, which waiver(s) by
insurer(s) shall also be expressed and evidenced in the certificates
of insuranca (including without limitation Worker's Compensation).

\"/§ All of Lessee's insurance shall be primary insurance with respect
to the additional insured and will not participate with any cther
available insurance (and upon NYA's request Lessee’s certificates
of insurance shall reflect the foregoing primary aspect). All
deductibles shall require written consent of NYA. All of Lessee's
insurance of any type shall be from insurer(s) approved by NYA.
Failure by NYA to object to the lack or contents of any of the
certificate(s) or coverage(s) to be provided by Lessee shall not
sefrve to waive or limit NYA's rights or remedies nor to eliminate or
effect Lessee's obligations, waivers or liabilities under this contract.

Lessee shall fumish NYA Cedtificates of Insurance; in duplicate, evidencing all required
insurance {o be in full force and effect and that the same will not be canceled without at
least thirty (30) days advance written notice by Insurance Company to NYA. The New
York and Atlantic Railway, the Metropolitan Transit Authority and the Long Island Rail

Road shall be shown as additional insured.
Condition of Premises. NYA does not warrant the condition of its property, equipment

. and fadilities for any purpose. Lessee assumes the risk of using the Premises for any
purpose, and accepts all conditions and defects present thereon, or associated therewith.

Removal of Improvements. At the end of the project, Lessee shall have the right fo
remove all of jts structures and other material and equipment from said premises at the

sole cost and expense of Lessee if they so desire; provided, that removal of such
structures and other material and equipment will not damage the Premises in any way.
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13.

14,

Emergency Interruptions. When requested by NYA, Lessee agrees to stop any activity in
which it is engaged whenever NYA deems an emergency, as necessary to insure the
timely and safe operations of the railroad and in no event will train operations or safsty be

jeopardized.

Compliance with Procedures and Instructions, Lessee, its officers, employees, agents,

contractors and invitees agree to comply with all NYA operating procedures, safety rules,
and instructions from NYA personnel.

Liability. Lessee agrees that when railcars are placed for unloadingfloading at Premises,
the security of the railcars and their contents shall remain with Lessee.

Freight Payments. Lessee shall maintain good credit with NYA. Lessee shall pay fraight
bills within fifteen (15) days of receipt. If account of Lessee is in arrears at any time
during the term of the Agreaement, this will be considered a violation of the Agreement,
and NYA wili be entitled to terminate the Agreement as specifiad in section 13.1 hereof.

Temmination.

L This Agreement is subject to immediate termination by either party
in the event of violations by the other party of any of the terms and
conditions of this Agreement. Lessee shall have been given sixty
(60) days written notice to cure any breach of any obligations of
the Agreement. However, Lessee shall have been given fifteen
(15) days written notice to cure viclations as proscribed in section

C.12 hereof.

1. Lessee shall have the right to cancsl this agreement on sixty (60)
days written notice.

138 NYA shall have the right ta cancal this agreement on sixty (60)

days written notice provided the railcar volume commitments as
stated in section C.3.1 hereof are not met.

Effective Date. This Agreement shall not become effective until Lessee has retumed a
signed copy of this Agreement, furnished evidence of insurancs as specified in section
C.6 hereof. All rental payments are due on the first day of every month. Lessee shall
have a ten-day graca period for payment of rent. ‘

- ————— —— e e e
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AGREED AND ACCEPTED:

Lessee Lessor .
Coastal Distribution, LLC. New York & Atlantic Railway Co.
30 A Glen Street | 68-01 Otto Road
Gien Covs, New York 11542 Giendale, New York 11385
Tel. 516-676-3700 Tal. 718-497-3023
By:

s

Check Payable To:

New York & Atlantic Railway Co.
Accounting Office

53 West Jackson Boulevard, Suite 335
Chicago, IL 60604

Fed. 1.D#: 13-3926500

DATED: July 7/, 2002 DATED: Juty Jf , 2002

Sbsgf?l. 1 uwj {buo
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vl TRANSLOAD FACILITY OPERATIONS AGREEMENT

p% This TRANSLOAD FACILITY OPERATIONS AGREEMENT, effective as of August
-6, 2004, is made and entered into by and between New York & Atlantic Railway Company

(“Railroad”), and Coastal Distribution, LLC, a limited liability company of the State of New
York (“Coastal”).

RECITALS

'WHEREAS, RAILROAD is a common carrier by rail copducting freight operations over
certain tracks and facilities of The Long Island Rail Road Company pursuant to a Transfer
Agreement dated November 18, 1996 (the "Transfer Agreement™) that penmts RAlLROAD to
lease or license certain properties for use in furtherance of fieight operations; and

WHEREAS, RATLROAD and COASTAL are parties to a Lease agreement dated July 11,
2002 (the"Lease") providing for the lease of a yard and transloading facility (“the Facility”) at
the Farmingdale (P.W.) Rail Yard, located in Babylon, New York (the “Yard™); and

WHEREAS, the parties desire to cance] the Lease and modify their relationship in
accordance with the folowing agreement; and

WHEREAS, RAILROAD desires to continue to offer and provide transloading and rail
transportation services via carload to certain railroad customers (“Customers”) at the Facility in
conjunction with RAILROAD's rail line and the interstate railroad network; and

WHEREAS, COASTAL desires to continue to operate the Facility for and on behalf of
RAILROAD; and

WHEREAS, RAILROAD desires to engage COASTAL as RAILROAD’s contractor, to
operate the Facility on RAILROAD’s behalf; and

WHEREAS, the services shall be limited to providing transloading services between rail

and truck for such non-hazardous freight, as may be agreed upon as provided herein, such freight
being refetred to generally as “Commodities” in this agreement.

AGREEMENT

NOW, THEREFORE, in consideration of the representations, warranties, covenants and
agreements set forth in this Agreement:

EXHIBIT
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ARTICLE I - TRANSLOADING OPERATIONS

1.01.. COASTAL Transloading Services. COASTAL shall, and shall have the exclusive
right to, transload Commodities between trucks and rail cars at the Facility, for and on behalf of

Railroad, pursuant to the terms of this Agreement. This right and obligation shall not be
construed as a property interest in the Yard or the Facility, andlssubordmateandsubjectman
respects to the terms and conditions of the Transfer Agreement.

1.02. RAILROAD Control of Operations. RAILROAD shall control all aspects of the
Facility’s transloading operations. RAILROAD shall have the right to review and audit
COASTAL’s business records related to the operation of Facility during regular business hours

- and shall have the right to inspect COASTAL’s operation of the Facility at any time. COASTAL

operations at the Facility and the Yard shall be subject to the supervisory authority of the
RAILROAD’s General Manager at Glendale.

1.03. RAILROAD Obligations. RAILROAD shall provide the existing Facility, AS IS,
WHERE IS. RAILROAD shall have the right to change the configuration of track at the Yard so
long as such change does not unreasopably interfere with COASTAL'’S operations. RAILROAD
does not warrant the condition of the Facility or the surrounding areas, the Yard or its equipment
for any purpose. COASTAL has examined the prémises and assumes the risk of using the
premises for any purpose, and accepts all conditions and defects present thereon or associated
therewith, known or unknown, provided however, that COASTAL does not waive or relinguish
any rights it may have against RAILROAD under the Lease as a result of or arising from the
claim of Pinelawn Cemetery to property rights in the Yard as are, or may be, alleged in Pinelawn
Cemetery v. Coastal Disttjbution, LLC, et al., County of Suffolk No. 04-8599. Any such claim
shall survive this agreement and the cancellation of that Lease contained herein.

1.04 Rail Service: Railroad shall provide reasonable rail service to the Facility.
1.05 Custody of Lading and Equipment: RAILROAD'S responsibility and liability for
the cars and their contents bound to or from the Facility ends when the cars are uncoupled from

the RAILROAD'S locomotive at the Facility, and the RAILROAD'S responsibility and Hability
is resumed when the cars are coupled to RAILROAD'S locomotive.

1.04. COASTALI, Obligations.

() . COASTAL shall perform transloading services between reil cars and trucks at the
Facility for Customers of the RAILROAD. Such services shall include only those commodities,

. movéments. ‘and “equipment allowed by applicable law and regulations and approved by

RAILROAD which approval will not be unreasonably withheld. COASTAL shall immediately -
cease and desist from any operauons which shall be found to be in violation of any contractual or
other obligation of RAILROAD upon notice from Railroad.

() COASTAL shall enforce all rules and regulations, as promulgated by

. RAILROAD as to all Customers, COASTAL employees and visitors at the Yard. Railroad may



establish rules related to safety and train operation which are consistent with industry norms or
which are mandated by law or regulation. RAILROAD and COASTAL will jointly determine
all such other rules as will apply to the operation of the facility, such rules will be to assure the
efficient operation of the facility and will be designed to minimize adverse impacts on neighboss.
Further, Costal shall comply with any and all applicable governmental health, safety and
environmental rules or regulations.

(c) COASTAL shall, at its sole cost, acquire or provide any additional loading equipment (not

owned by RAILROAD) reasonably necessary for the efficient handling of material and
conducting transloading operations at the Facility and Yard. COASTAL shall clearly identify all
such equipment as COASTAL equipment. All such equipment will comply with all applicable
regulations. COASTAL will have the right to install and remove such equipment as the market
may dictate, subject to the approval of RAILROAD (and LIRR to the extent required under the

Tx_'ansfer Agreement).

{d) COASTAL may market the Facility and the services of RAILROAD available by use
of the Facility. COASTAL shall obtain RAILROAD’s advance written approval of all written
materials, including brochures and other marke:hng material used by COASTAL in marketing
RAILROAD’s transload and transportation services related to the Facility. Unless RAILROAD
otherwise provides to the contrary, any such marketing material and any signage located inside
or outside of the Yard shall prominently indicate RAILROAD’s name and/or logo.

1.06. Railcars: Unless otherwise agreed by the parties hereto in writing:

(a) COASTAL will provide railcars to be used for any movement of construction and
demolition debris or other long-tetm, repeat Commodity shipments from the
Facility. Such. railcars must be in good condition and provide appropriate
protection to maintain the quality of their lading. Railcars provided by COASTAL
and used under this Agreement will be subject to prior approval of RAILROAD,
which -approval shall not be unreasonably withheld.- COASTAL equipment will

not earn per-diem while on RAILROAD. COASTAL will provide maintenance -

forsucheqmpmmtemeptthat, necessary to provide running repairs,
RAILROAD may repair en route and bill COASTAL in accordance with current

Association of American Railroads (AAR) Rules or COASTAL’s own repair
standards.

(c) Equipment Compliance: All railcars used to transport the Commodities pursuant
to this Agreement shall comply with AAR and American National Standard
Institute (ISO) specifications, as well as all applicable laws, rules and regulations.

»==-= - -~ Trshall-be the responsibility of the party providing the-equipment in any-case to - --—

assure such compliance.

(d)  Supplemental Equipment: If COASTAL'S need for railcars exceeds its own

supply, RAILROAD will, upon request, use its reasonable best efforts to obtain
suitable railcars on such terms as may be applicable to such equipment, but at the
sole cost of COASTAL. RAILROAD wﬂl provide eqmpment for all non-regular

bJ'
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customers of' the facility on terms applicable to such shipments in milroad-
supplied equipment.

{¢) Equipment Avsilability: RAILROAD will provide storage for empty COASTAL
equipment not to exceed 50 rail cars at no cost to COASTAL.

1.07. Track Inspection: RAILROAD will remain responsible for the inspection of alt
tracks within the facility. Coastal will make such repairs as RAILROAD shall reasonably
determine are necessary to maintain the facility in compliance with applicable regulations.
Should Coastal fail to make necessary repairs RAILROAD will close the track in question until
such repair is made.

07. Tender of Shipmest: COASTAL shall ensure that each tender of Commodities

. “for ombr;mdmﬂ'shipmentismadebyoronbehalfofRAILROAD'S Customer by e-mail,

Electronic Data Interchange or other electronic means as agreed by the parties on a Uniform
Straight Bill of Lading for carload shipments, properly classifying the Commodity to be shipped.

1.08. ading and Unloadi ing:

(@  Compliance with Loading Rules: COASTAL shall have the sole responsibility, at
ﬂssolemgpmsqforpmpuiypacknging,hbélingmn&blwking,bmcing,
placarding, and loading and unloading the Commodities tendered by Customers at
the Facility to or from equipment to be pursuant to this Agreement.
COASTAL shall comply with the loading rules of the AAR and applicable law.
COASTAL shall further be responsible for insuring that the load limits of any
equipment used for transporting the Commodities under this Agreement are not

exceeded.
(b)  Overloaded or Improperly Loaded Equipment: In the event it is discovered that

equipment has been overloaded or improperly loaded, RAILROAD may set out
such equipment at a location convenmient to RAILROAD and shall notify
COASTAL by facsimile or e-mail of the location of the overloaded or improperly
loaded equipment. COASTAL shall have 24 hours to remove excess weight or
.adjust load; or, if deemed safe, RAILROAD will -move the overloaded or
improperly loaded equipment to the nearest appropriate site. In any event,
COASTAL shall be responsible for all costs for movement of the overloaded or
improperly loaded eqmpment, and payment of any additional expenses incurred
by RAILROAD due to improper loading or overloading of equipment.
RAILROAD will move the affected equipment to its destination in such manner
and at such time as is practicable .after RAILROAD receives notice from
COASTAL that the problem has been corrected.

1.09 N Sglectlgn gf In the event the Commodmes mclude construction and
. demolition debris neither RAILROAD nor COASTAL on behalf of RAILROAD, shall
parucxpate in, or take any active interest in, the site selection for the storage or disposal of the
materials transported hereunder. RATLROAD shall have no obligation with régard to dlsposmon
of Commodities tendered to it for transportation other tham to deliver it to the consigiee or to

Qﬁ
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another railroad for interchange. To the extent that COASTAL enters into any agreement with a
Customer for disposition of Commodities after transportation of the Commodities by
RAILROAD, COASTAL shall not do s0 as an agent of RAILROAD and shall indemmify, defend
and hold the RATLROAD harmless from any claims or lability arising out of COASTAL's
activities on its own behalf. For the purpose of monitoring compliance with this agreement,
COASTAL shall provide RAILROAD, upon request, a copy of any contract it or any Customer
enters into with a destination landfill or treatment site prior to shipping Commodities to that
landfill or treatment site.

110. Commodity and Analysis Reports: I requested, COASTAL shall provide
RATLROAD with a copy of any commodities apalysis report that is required to be submitted to
any federal, state or local agency or to the operator of any destination disposal sites,

. 1.11. Incidents: In the event of an incident during transportation over RAILROAD’s
lines under this Agreement, which involves a release of the Commodities, RAILROAD shall
immediately notify COASTAL, and each party shall take immediate action.

(@) In any such incident where the release was caused by an act or omission of
RAILROAD, the expenses of cleanup shall be the obligation of RAILROAD
under the terms of this Agreement, and COASTAIL shall, upon request of
RATLROAD and to extent it is authorized by law and regulation:

(1) provide containers for Ioading of Commodities and accept .for disposal
Commodities being disposed of by RAILROAD as a result of the cleanup
(“RAILROAD’s Cleanup Waste™), subject to the parties’ mutual
agreement on the cost of disposal for RAILROAD’s cleanup waste to the
extent the net tonnage of that waste exceeds the net tonnage of the original
Commodities; and

(2) credit against RATLROAD’s disposal costs for RAILROAD’s Cleanup
'Waste any monies already collectible by COASTAL from other parties for
the original disposal of the Commodities involved in the incident.

(b) In any such incident where the release was caused by an act or omission of
COASTAL, the expenses of cleanup shall be the obligation of COASTAL under

the terms of this Agreement,-and—R—AlLROAD—shall upon request of COASTAL

and to the extent it is authorized by law and regulation:

(1)  transport the Commodities being disposed of by COASTAL as a result of
the cleanup (“COASTAL’s Cleanup Waste™); and

Waste any monies already payable by COASTAL to RAILROAD for the
original tremsportation of the Commodities invelved in the incident.

1.12. RAILROAD Use. COASTAL acknowledges that RAILROAD may use the
tracks and other yard facilities from time to time for railroad purposes so Jong as that use does
not unreasonably interfere with Coastal’s operation.

—-= (2—)- - - '-— ft_ ~-——a~ ——I _COASTAL,S- msportaﬁon costs for COASTAL,S-Cleanup_ R



1.13 BExclusive Use: SolongasthetenmoftﬁisAgreementremainineffect,'
RAILROAD shall not authorize any other party to conduct transloading activities at the
Farmingdale (P.W.) Yard or operate the Facility on RAITLROAD'S behalf, '

1.14 Non Interference: The parties shall use their best efforts to conduct their respective
operations so as not to interfere with the operations of the other.

ARTICLE H - DOCUMENTS AND BILLING
2.01. Transport Documentation.

{a) All bills of lading and similar documents for outbound rail shipments from the
Facility (collectively, “Transport Documentation™) for the Commodities tremsloaded
at the Facility shall be between RAILROAD- and the Customer, but COASTAL, as
RAILROAD’S agent, may execute such Transportation Documentation on behalf of
RAILROAD. COASTAL shall advise RAILROAD from time to time of the names
of the COASTAL officers and employces who will execute such Transport
Documentation, and shall apply prudent intermal control procedures to emsure
compliance with the provisions of this Agreement.

(b) All Transport Documentation shall be on a form approved in writing by RAILROAD
and shall specifically state that neither RAILROAD nor COASTAL shall take title to
any Commodities and that RAILROAD shall not, under any circumstances, be
responsible or liable for disposal of Commodities. COASTAL may enter into
separatc agreements (collectively,. “Disposal Agreeinents”) in its own name with
Customers whereby COASTAL shall be responsible to such Customer for obtaining
the disposal of COMMODITIES. In enfering into and performing any Disposal
Agreements, COASTAL shall not make any statement or take any action or fail to
take any action that suggests that RAILROAD is in any way participating in or
approving any Disposal- Agreement of disposal arrangement. Any Disposal
Agreements shall be entirely independent from the transportation and loading service
provided under this agreement. Coastal shall separately invoice and collect any fees
or charges on its own behalf under any Disposal Agreements.

2.02. Billing and Collection. COASTAI shall promptly bill and collect from
Customers all Loading Fees (as defined below) for loading or unloading services rendered to the
Customer by COASTAL. COASTAL shall remit to RAILROAD within two business days of
clearance of funds by COASTAL’S bank such portion of the Loading Fees for RAILROAD'S -
corresponding Usage Fee (as defined below). COASTAL shall provide RAILROAD with a
monthly accounting of the rail cars and trucks loaded by COASTAL under this Agreement,
amounts billed and funds received. Loaded freight transportation charges will be collected by the

g)

- Class I carrier unless otherwise provided by apphcablemspotmuon contractortariff.. ._____ . ____



ARTICLE Il -LOADING AND USAGE FEES

3.01. Rates and Charges. For and as its sole compensation for per
transloading services, COASTAL shall be entitled to charge a Loading Fee ("Loadi
such services, which fee shall be in addition to the rail freight transportation charg
payable to RAILROAD for loaded freight car movements. '

; 3.02  Use Charge: COASTAL shall pay to RAILROAD, for the use of the
gnition of the previous contributions to construction of the Facility by the par
fee (the "Usage Fee") of twenty dollars ($20) perJoaded rail car (inbound or outb
UsageFeeforeachloadedcarmexcwso n any contract year (as detern

of the effective date) shall be reduced toﬁvedollars ($5)-

3.03 Payment.- UsageFmpayabletoRAﬂ.ROADundettb:sagreement:
as provided in Section 2.02 above.

3.04 Discrepancies: Any discrepancy in billing or charges provided fo
agreement shall be reconciled between the parties. Any claim for adjustment or c
charges paid, collected or remitted shall be made in writing by the party making th
delivered to other party within six (6) months of the date upon which the charg
collected or remitted or shall be deemed waived. Anysuchclmmshallbemolved
Section 7.03.

' ARTICLE IV — COVENANTS OF COASTAL
4.01. Use of the Facility. During the term of this Agreement, COASTAI

. covenants as follows: -

(@  COASTAL shall use the Facility only for the transfer of Commodit
trucks and railcars transported by RAILROAD.

(b) COASTAL shall access the Facility using only RAILROAD’s pri:
route off New Highway and shall not load or unload railcars outside tt

(©) COAS"I‘AL may not allow other persons to operate the Facility withs
written permission of RATLROAD which permission may be withl
reason.

(@ COASTAL shall, at its sole cost and expense, obtain any applica
permits, licenses, waivers, consents or other governmental authority
it to operate the Facility, Any costs incurred by RAILROAD in th

--——- -—obtaining- any- permits- or- operating authority. for COASTAL will
COASTAL, provided however COASTAL will not be responsible 1
fees incurred by RAILROAD in reviewing submissions made by C
costs incurred by RAILROAD in obtaining any additional permits,
exemptions in the name of RATLROAD.
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4.02.
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Should RATLROAD’S operations be interrupted by any government agency,
pubﬁcanthoﬂtygranyenﬁtyauthoﬁzedtodoso, due to any deficiency in
COASTAL'’S permits or as the result of COASTAL’s failure to-obtain or comply
with same, COASTAL shall defend, indemnify and hold RAILROAD harmless
from any and all costs, including attorney’s fees.

COASTAL shall take reasonable steps to assure that any hauler, motorcameror
other person, party or entity operating to, at or from the Facility is dulyhccnsed
and authonzedtosoopetatemdsrapphcablelaw

COASTAL end its affiliates, agents, conftractors, employees and iavitees shall
adhere to RAILROAD’s standard safety policies then in effect based on rule
books, and revisions thereto, as provided to COASTAL by RAILROAD.

COASTAL covenants that as of the Effective Date of this agreement, the Facility
has been constructed and operated in compliance with (i) any applicable laws and
regulations, and (i) all buildings on the premises were built and all buildings to
be built will comply with all requirements of the LIRR as may be imposed under
the Transfer Agreement and with any applicable standards contained in amy
building and or fire codes and any other standard, law or regulation, except to the
extentthatRA]LROADandCOASTALagreesuchstanda:dsamnotapphcable
COASTAL covenants that it will maintain the Facility in compliance with such
requirements during the term of this agreement. If COASTAL fails to take action
within a reasonable time to comply with any such requirements, RAILROAD
shall have the right, but not the obligation, to take the action required to comply
with said requirements at the sole cost of COASTAL.

Condition of the Facility.

COASTAL promises: 1) not to damage or misuse the Facility or allow its
employees, cortractars, agents or invitees to do so; 2) not to make any structural
changes to the Facility without the prior written consent of RAILROAD; 3) to
immediately notify RAILROAD of any conditions at the Facility that are
dangerous to human health or safety, or that may damage the Facility; 4) that if

COASTAL vacates the Facility, all fixtures and improvements will be left in good
condition, except for ordinary wear and tear and shall become the property of

RAILROAD and The Long Island Railroad; and 5) not to pemut waste of the .

Facility. Notwithstanding the foregoing, unless COASTAL is in material breach
of this agreement, upon the termination of this agreement COASTAL may elect,
subject to requirements of the Transfer Agreement, to remove any improvements
made at its own cost and leave the premises in its pre July 11, 2002 condmon.

COASTAL, at its expense, shall be solely responsible for all necessary répairs,

maintenance and upkeep of the Facxhty
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4.03.

COASTAL shall not permit any liens to encumber the Facility for any labor or
material furnished in comection with any werk performed or claimed to have
been performed in or about the Facility.

If the Facility is dwtroyedordamaged so it is unfit to be used for the purposes
existing prior to COASTAL'S occupancy, COASTAL will be responsible for

returning the Facility to that condition which existed on July 11, 2002.

Insurance. Coastalsbaﬂmaintainthefollowingtypwofinsuranéewithinsumme

carriers having a current AM Best rating of not less than A-VIII, in the amounts provided for
below and otherwise in form and substance acceptable to RAILROAD: _

(@)

®

©

@

©

ive General Liability Insurance with minimum limit per any one
occurrence of $5,000,000. All exclusions as relating to Railroad Right of Way
must be deleted from the policy, if this is not the case, then insurance as set forth

* in Section 4.03(d) shall be provided by COASTAL.

Automobile Liability Insurance (covering owned, hired and non-owned vehicles)
mmmmumhmxtsofSZ,OOOOOOformjurymordemhofany one person, of
$5,000,000 for injury to or death of more than one person in any one accident, of

$5,000,000 for damage to property in any one accident.

‘Wotkers Compensahonlnsuramemanammmtnotlessthanreqlﬁfedby‘l‘he

State of New York and as follows:

Coverage A- Statntory Pohcy form

Coverage B — Employer's Liability

Bodily injury by Accident: $1,000,000 each accident

Bodily Injury by Disease: $1,000,000 each employee & Policy Limit

Railroad Protective Liability Insurance in the amount of at least $10,000,000.
The form shall be on an occurrence basis and be executed in favor of RAILROAD
as a named insured. Costal and &ll of its insurer(s) agree to waive subrogation
(including without limitation Worker's Compensation) against RAILROAD,
LIRR, MTA, their agents and employees, which waiver(s) by insurer(s) shall also -

_ be expressed and evidenced in the certificates of insurance (including without

limitation Worker's Compensation).

'AllofCoastalsmsuranceshallbepnmarymsurancewnhremecttothe_

additional insired and will not participate with any other available insurance (and
upon RAILROAD"S requsst Coastal’s certificates of insurance shall reflect the
foregoing primary aspect). All deductibles shall require written consent of
RAILROAD. All of COASTAL'S insurance of any type shall be from insurer(s)
approved by RAILROAD. Failure by RAILROAD to object to the lack or
contents of any of the cerbﬂcate(s) or coverage(s) to be prov:ded by Coastal shall



not serve té waive or limit RATLROAD'S rights or remedies nor to eliminate or
effect COASTAL'S obligqﬁons, waivers or liabilities under this contract.

COASTAL shall furnish RAILROAD Certificates of Insurance, in duplicate, evidencing all
required insurance to be in full force and effect and that the same will not be canceled without at
least thirty (30) days advance written notice by Insurance Company to RAILROAD. The New
York-and Atlantic Railway, theMeh‘opolmnTmnsxtAmhomyandTheIonglsLdeaﬂroad
shall be shown as additional insured.

4,04. Maintenance. COASTALshaIIobfamandpayforaﬂn&htychargwforthe

Facility. COASTAL shall also pay the costs of maintenance and repair of the Facility.

4.05. Compliance with Regulations. COASTAL agrees to use the Facility in strict
conformance with all applicable rules, regulations and ordinances of federal, state and municipal

authorities including without limitation, any regulations concerning the handling of construction
and demolition debris, except to the extent that RATLROAD and COASTAL agrec such

standards are not applicable.

ARTICLE V- TERM

5.01. Initial Term. TheAgteeme:.ztshall expire on the date five years after the effective
date of this agreement (the "Initial Term™); provided, however, that RAILROAD shall also have
the right to terminate this Agreement prior to expiration in the event:

() COASTAL breaches or fails to comply with any of the covenants, terms or
conditions of this Agreement;

(t) RAILROAD loses the right to proyide COASTAL with access to the Facility for
any reason; or

(¢) The Facility fails to meet the following minimum volume levels during the
respective contract years (measured from the anniversaries of the effective date):

@ 1200 carloads in the first contract year,
.(ﬁ) 1800 carloads in the second confract year,
(i) 2400 carloads in the third contract year, and
- (iv). 3200 carloads in the fousth and all subsequent contract years.

5.02 Renewal: Theparuesagteetodxscussrenewaltamsforth:sagreemmt on and
after the first anniversary of the Effective Date, unless COASTAL is in material breach of this

ent. Provided however, in no event will this agreement be renewed or extended to apply
after March 31, 2017,

10



: 5.04 Dangerous or Unlawful Condition: Notwithstanding section 5.03 above, should any
condition be created by COASTAL on the Facility that creates or contributes to a dangerous
condition or results in RAILROAD or COASTAL being cited for a violation of any federal, state
or local law, rule, ordmanceorregtﬂanonmgnﬂaunghealth, safetyortheenwronmentorwbmh
could result in conviction of a crime, misdemeanor or violation, RAILROAD, in its sole and

. absolute discretion, may immediately limit COASTAL’s rights under this Agreement to prohibit
the activity giving rise to such safety or environmental hazard or violation pending a final
determination of the facts or of Liability. However, to the extent that any such citation is not
made against RAILROAD (i.e. is made against COASTAL alone) or does not relaie to an
immediate dangerous human health or safety condition, RAILROAD shall not have the right to
tmmatetheacﬁvﬂymhltherewamn—appeﬂableﬁndmgbyﬂleagmyorthewmtwnh
applicable jurisdiction, so long as (i} COASTAL is contesting the rule, regulation, citation or
charge in good faith; and (if) COASTAL and RAILROAD are legally able to continue to operate
the Facility under the terms of this Agreement.

5.05 Coastal Termination. COASTAL shall have the right to terminate this agreement
on sixty (60) days written notice to RATLROAD.

5.06 Effect of Termination. Upon termination COASTAL shall cease using the Facility

and shall immediately remove its personal property there from. Except for termination by reason

. of breach, upon termination, the parties’ obligations to eath other shall immediately cease and,

except for money then currently ‘due and owing, and the indemmification rights provided herein,
the parties’ financial obligations to the other shall cease.

e —— ARTICLE VE=INDEMNIFIEATION- —- - -~——— —oo .

6.01. Indemnification. Coastal hereby assumes, releases and agrees to protect, save
harmless, defend and indemmify RAILROAD, the Metropolitan Transit Authority and Long
Island Rail Road Company, and their respective officers, shareholders, directors, employees,
agents and assigns from and against any and all claims and liability caused by, arising out of or
resulting in any manner from the condition, existence, use or occupancy of the Premises by
COASTAL during the term of this agreement, including but not limited to:

(a) Allloss and damage to any propesty whatsoever, including the Facility, the
property of NY&A, MTA, LIRR and of all otherpersonswhomsoeverplacedor
stored at the Facility and including the loss or interference with any use or service
thereof;

()  Allloss and damage on account of injury to or death of any person whomsoever,
including bt not limited to employees and patrons of the parties hereto and all
: - - - other persons whomsoever on or around the Facility; and
SRR RIS () B All consequential loss or damage océurting off the Facility premises but arising
from acts or events on or around the Facility.
Notwithstanding the foregoing, COASTAL shall not be responsible for and will not indemnify

RAILROAD, Metropolitan Transit Authority or Long Island Rail Road Company from and
against any claims or liability arising out of or in connection with their own gross negligenee or

gross willful misconduct.

11



ARTICLE VI - MISCELLANEOUS

7.01 Termination of Lease, This Agreement supercedes the Lease dated July 11, 2002
by.and between the parties and all amendments, modifications and interpretations thereof, and
said Lease shall be hereby terminated and of no further force and effect.

7.01 Amendment and Waiver. This Agreement may not be amended or waived except
in a writing executed by the party against which such amendment or waiver is sought to be
enforced. No course of dealing between or among any persons having any interest in this .
Agreement will be deemed effective to modify or amend any part of this Agreement or any rights
or obligations of any person under or by reason of this Agreement.

7.02 Notices. All notices, demands and other communications to be given or delivered
under or by reason of the provisions of this Agreement wilf be in writing and will be deemed to
have been given when personally delivered or three business days after being mailed, if mailed
byﬁrstdassmaﬂ,mhmrecmptrequesteiorwhmmptmacknowledged,lfsemby
facsimile, telecopy or other eléctronic transmission device. Notices, demands and
communications to COASTAL or RAILROAD will, unless another address is specified in
writing, be sent to the address indicated below:

Notices to COASTAL:

o Joseph Rutigliano, Principal
Coastal Distibution LLC™
1633 New Highway
Farmingdale, N.Y. 11735
631-756-2000
Fex 631-756-2001

With a copy to:

John F. McHugh, Esq.

6 Water Street, Suite 401
New York, N.Y. 10004
212-483-0875

Fax: 212-483-0876

Notices to RAILROAD:
Fred L. Krebs, President
New York & Atlantic Railway Company

68-01 Otto Road
Glendale, New York 11385

12




With a copy to:

Ronald A. Lane, Esq.
Fletcher and Sippel LLC

29 North Wacker Drive
Suite 920

Chicago, Hllinois 60606-2875
312-252-1500

Fax: 312-252-2400

7.03 Arbitration. Anycont:oversymclamansmgoutoforrelaﬁngtoﬁsAgmement
or the breach thereof, other than disputes which are within the exclusive jurisdiction of the
SmﬁceTrmspomnonBoud,shaﬂbeseﬂedbymhtahmadmmstmdbytheAmmm
Arbitration Association in accordance with its Commercial Arbitration Rules (including the

‘Emergency Interim Relief Procedures), and judgment on the award rendered by the arbitrator

. parties hereto shall first use commercially reasonable efforts to settle any dispufe, claim,

may be entered in any court having jurisdiction thereof. Notwithstanding the foregoing, the

question, or disagreement. To this effect, they shall consult and negotiate with each other in
good faith and, recognizing their muftual interests, attempt to reach a just and equitable solution
satisfactory to both parties. If they do not reach such solution within a period of ten (10) days,
then, upon notice by either party o the other, all disputes, claims, questions, or differences shall
be finally settled by arbitration as provided herein. The arbitrator shall be selected by the parties.
In the event that they are unable to agree on the selection of an arbitrator within ten (10) days,
the parties or their atforneys may request the American Arbitration Association to appoint the
arbitrator. Prior to the commencement of hearings, the arbitrator shall provide an oath or

undertaking of impartiality. The placé of arbitration shall be New York, New York. Either party .

may apply to the arbitrator seeking injunctive relief until the arbitration award is rendered or the
controversy is otherwise resolved. Either party also may, without waiving any remedy under this
Agreement, seek from any court having jurisdiction any interim or provisional relief that is
necessarytogrotectthenghls or property of that party, pending the arbitration. . The award shall
be made within two (2) months of the filing of the notice of intention to arbitrate (demand), and
the arbitrator shall agree to comply with this schedule before accepting appointment. However,
this time limit may be extended by mutual written agreement of the parties. The prevailing party
shall be entitled to an award of reasonable attorney fees. The determination as to which party, if
any, is the prevailing party and whether-and how much in attorney's fees shall be awarded will be
made by the arbitrator.

7.04 . Assignment. This Agreement and all of the provisions hereof shall be binding
uponand muretothebeneﬁtoftheparhesmandthe:rmspecuvesucmsorsandpemmd
assigns. Neither this Agreement nor any of the rights, interests or obligations hefeunder may be

assigned by COASTAL without the prior written consent of RAILROAD, which consent will not

be unreasonably mthheld. A Change of Control shall be deemad an asmgnment for the purposes
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o of this Agreement. RAILROAD shall have the right to assign this Agreement to any carrier
which should succeed it as authorized by the Surface Transportation Board.

7.05 No Third Party Beneficiaries. Nothing in this Agreement shall confer any rights
upon any person or entity that is not a party or permitted assignee of a party to this Agreement.

* 7.06 Severability. Whenever possible, each provision of this Agreement will be
i in such a manner as to be effective and valid under applicable Law, but if any
provision of this Agreement is held to be prohibited by or invalid under applicable Law, such
provision will be ineffective only to the extent. of such prohibition or invalidity, without
invalidating the remainder of such provision or the remaining provisions of this Agreement.

7.07 Complete Agreement. This Agreement, and the other documents refemed 10—
berein contain the complete agreement among the parties and supersede amy prior :
understandings, agreements or representations by or among the parties, written or oral, which
may have related to the subject matier hereof in any way. However, the letter agreement entered

® into by the parties on June __, 2004 in connection with LIRR's endorsement of COASTAL's
application for zoning changes shall remain in effect unchanged. The section and paragraph
headings of this Agreement are for reference purposes and shall not affect the meaning or
interpretation of the Agreement. i

708 Time of Bssence. With regard to all 'dates and time periods set forth or referred to
o in this Agreement, time is of the essence.

7.09 Signatures: Counterparts. This Agreement may be executed in one or more
counterparts, any one of which need not contain the signatures of more than one party, but all
such counterparts taken together will constitute one and the same instrument. A facsimile

PY signature will be considered an original signature.

7.10 Governing Law. This agreement shall be interpreted under the applicable laws of
the United States and the regulations of such Federal Authorities as have exclusive jurisdiction
over the activities contemplated. In matters involving the construction and interpretation of this
document the internal laws, without regard for conflicts of laws principles, of the State of New

® York will apply.

7.11 Force Majeure. If either party is unable to meet its obligations hereunder as a
result of acts of God, war, terrorism, insurrection, floods, strikes, derailments, or any like causes
beyond its reasonable confrol, that party’s obligations and those of such other party affected by -
® . such force majeure event, will be suspended for the duration of same; provided, however, that
thé parties will make all reasonable efforts to continue to meet their respective obligations during
the duration of the force majeure évent; and, provided further, that the party declaring a force
—= - -~ -majeure event shall promptly notify the other party of the-same-(including its-anticipated - - -
duration), the nature of the force majeure event, and when it is completed. The suspension of any
® obligation owing to a force majeure event will neither cause the term of this Agreement to be
extended nor affect any rights accrued under this Agreement prior to the force majeure event.

o _ 14



IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed

as of the day and year first above written.
COASTAL DISTRIBUTION, LLC

e -

Da.te 8./ 5/ @) L/

NEW YORK & ATLANTIC

_/'f'
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Applicationof:  Coastal Distributiosi, B0 @A pplication No. 04-2

Address: 1633 New Highv.uy.Eas:Fmgggddc.NewYorﬁm

Location: n/c/c of New Highway & Conklin Street, East Farmingdale

Public Hearing(s): September 9, 2004 and February 3, 2005 :

Reliel Soughe: Permission {or relief in form of vacating and annulling a Stop
Work Order issued by Building Inspector Bessemer on or 2bout
3/25/04

Decision of Board:  Referred to counsel for jon of written in
contemplation ol"uphold“ i prepas:gp Work Ol'derﬂmnn!'s

Dateof Decision:  February 10, 2005

INTRODUCTION
The applicant Coastal Distribution, LLC seeks relicf in the form of vacating and
annulling a Stop Work Order issued by Town of Babylon Building Inspector Bessemer

on or about March 23, 2004, The applicant claims that it is operating a railroad -

transporting facility as an agent for New York-Atlantic Railroad. It claims that s use of

the subject site (1633 New Highway in East Farmingdale) s an activity that Federal Law

and State Law recognizes a5 exempt 5 it relates to the Town's jurisdiction. The
applicant therefore clatms to be exempt from any Town of Babylon permirting process.
The applicant Further claims that the stop work order fssued by the Building Inspector is
a pullity and therefore challenges the issuance of same herein, For the reasons proffered
below.' the Board herein upholds the issuance of the stop work order.

ATEM A
i lic He September 9 :

The first public hearing conducted regarding this matter was held on Seprember
9,2004. The applicant, appearing by irs actorney, testified that Coaseal Distribution, as
an agent of New York and Arlantic Railway, operated a transtond facility for mi.ho-d
freighc purposes at the subject site on New ngh\_»ay in East Farmingdale. The applicant

£4 WdlB:be SPoz 22 'Idy ) 6528PSLIE9: “ON Xud " SDIRG9W NUG: WO
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clatmed that che use of the site was “to mm freight berween trucks and railway cazs®
: and further claimed thar this type of activity had occurred on chis site for approximately
P one hundred (100) years.
The basis of the applicant’s appezlmth?jﬂdrhkoardwu that it daimed tobe 2
; tailroad transloading facility, and as such, that it was exerapt from local zoning pursuant
o * o federal aw. The applicant also claimed that irs operations at the aitewerein.
conformance with the federal exemption to which it claimed o be entitled.

The subject property is owned by Pinelawn Cemetery. The history of the site is
that since 1904, it has been leased to the Long Island Railroad (now owned by the MTA).
In 1996, the Long [sland Railroad, in an atvempt to privarize Freight rail service, entered
into an agreement with New York and Adanric Railway for its use of the subject site.
The applicanc Coastal Distribution became involved with the property in 2002 when ic.
began operating on the site as, what it terms, an “appointed agent” for New York and
Adante Railroad. -

In 2003, the applicant ereczed 2 building on the site which it claimed was
necessary ‘so thar materials could be loaded and unloaded on and off the railroad cars
without cmnng dust and noise. The applicant stated :ln.t the building, “provide[d]

oy s Tt PRI o T e R b A SRR R

better service for the customers™ and that sald strucrure was “essential” for the operation
® of a modern tranaloading facilicy. - _

The applicant proffered chat its use of the sice was only as a transloading factlity.
When asked by the Board to define a transloading facilicy, the applicant replied that it

e ]

pai a3

L § was just raking the materials from the trucks, putting it on railroad cars, and loading
:if- materials anto the trucks from rail cars to send to New York and other places and vice
:' Versa
2
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Mr. Fred Krebs, the President of New York and Atlanric Railway, spoke on the
applicant’s behalf. He indicated that Ne\n-l Yotk and Atlantic Railway was registered
with the Federsl Raflroad Administration and wich the Surface Transporcation Bosrd.
He stated that New York and Atlantic was u railcoad snd that they had “worked out 2
deal" where Coastal became its agent. (Minutes of public bearing of Sepeember 9, 2004,
at page 38).

M. Krebs testified concemning the operation of the site. He staved that “on that
particular sice what they're doing i, hey're - they're bringing in construction demolition _
debris and chey're taking it off the trucks and putting it into the fral] cars (Minutes of
September 9, 2004 at page 40). When asked by the Board what constituted “demolition
deb_ris.' Mr. Krebs stated chat “basically, it’s everything that's not trash. [ carmot have
any MSW (mun‘icipd solid waste) in it. 1t’s got to be what they-call clean debris™
{(Minutes of September 9, 2004 at page 40).

M. Krebs added regarding the site's operation that'thcre wasa sorﬁngpl'oce;s to
eliminate the items that would ul:imauly-be rejected by landfills. He restified that the
Ainal destinarion for the constuction and demolition debris (hereinafter C&zD) was
landfills in the State of Ohlo, (Minutes of September 9, 2004 at pages 40-41).

_ Martin Sternberg of Coastal Distribution, LLC also ceseified at the public hearing
of September 9, 2004 regarding the day-to-day operation of the site. He stated thar
Coastal had been operating for approximately three weeks. Coastal was aperating five
days 8 week from 7:00 am to 5:00 pm and was accepting predémlmntly “C&D" marerial
- construction and demolition macerial. When asked by the Board whether a truck with
“C&D" could come to the site and simply dump its load out, Mr. Sternberg replied that
Coastal was presently only calding materials thar previously went through wansfer

® . _ 3
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stations. (Minures of public hearing of September 9, 2004 at page 52). He stated that
trucks are dumping loads from crensfer stations and that the material was thereafter
loaded onto zuil cars. |

Regarding items that were not permitted at landfills (which are the uldxna;:e
destination for C&D materials), Mr. Sternberg stated that Coastal was not conducting
any sorting on site. He scan:d that “the material is placed on the floor, we pick i up and
pucit in the rail cars™ He offered that‘wc‘:evistullylookingformmrialsthn;rleknow
Ohio [landfilf] will not take which would be things - there ave many things...of course;
liquids, 55-gnllon drums, sofas, bedding, tircs.a.ndthclistgoes on and om, as 1 had said
befare. Any of thar [prohibited] material r]m't we sec, we extractic. It goes back onto the
truck that delivered it if we see it at that moment. 1f not, there aze containers there to
take that type of material which then is wansported to an incinerator and disposed of™
{Minutes of September 9, 2004 at page 53). When asked by the Board if there was a fee
charged for that service, Mr. Sternberg indicated that there was.

Mr. Sternberg claimed that this servity was not sorting, but instcad Coastal was

Tt <EIPRY S PTG W e e e A S N e ghan, S Y PAASR e v
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“only extracting” the maerials which were not allowed to be transported. (Minutes of

September 9, 2004 public hearing at page 53).
T“;olocalbusinesscwnmappumdtegudlngdmappﬂudom The firse, Mr.

Michae) Delmonico, operating his business at 1630 New Highway stated that he owned a

P TN

REL N

: ' concrete plant and that he was located directly across the street from the Coastal site.
He stated thot he was impressed with the operadion and that it appeared to be “clean and
orderly.” Second, Mr. Kurt Schneider of GE - Modular Space, 967 Conklin Street,
Farmingdale, appeared in opposition to the application. He expressed concern with the
: " increased tuck eraffic that he felt was accessing the subject site. He alao voiced his
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coneern regarding Increased dust in the area that had been generared by the applicant’s
use of the site. (For full comments by neighboring business owners, sce minutes of .
September 9, 2004 at pages 60-62). '

Pinelawn Cemetery, the owner of the subject property, also appeared in -
opposirion to the subject application. The attorney representing Pinelawn Cemetery
expressed Pinelawn's concern regarding the operation of the-site, including what he
believed to be a lack of oversight of Coasta]. He raiscd questions regarding the safery of -
the site and stated that the spplicant’s use of the premises was increasing truck traffic
“wremendously” on New Highway. {Minutes of September 9, 2004 ac page 64).

Pinelawn also contended that Coastal was a profit making orgmizidon and that
its use of the premises was & “propriety purpose” rather than a governmental purpose.
For this reason, they claimed that Coastal was not enitled to any exemption from local
¢ zoning,

At the close of the public hearing, both che applicant and Pinelawn Ceme-tery
submlttedlcgnlbrl.cfs. Both requested a period of time to review the other's brief and -
@ ) . $ubmit a reply. Therefore, at the close of the hearing the Board held the record open for a
period of two weeks for the submission of further *legal point and briefs to come in” and
reserved its decision. (Minutes of September 9, 2004 hearing at page 81).
b, Renpeningof the Public Hearlpg:
After the close of the public hearing of Scprember 9, 2004, both parties submitted
° a Teply to the other's memotandum of law. Pinelawn Cemetery's reply beief inctuded
three affidavits by persons that had not attended the hearing of Seprember 9, 2004. The
Board deemed the affidavits to be new cvidence not presented during the course of the

5
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public hearing and submitted after the hearing had been closed. The Board considered
the submission of this new factual evidence to be improper and piompdy rejected and

returned same to the attorney for Pinclawn. Sce October 12, 2004 letter from Louis

D'Amaro, Chairman of the Zoning Board of Appeals, to John Armentano (counsel to

Pinclawn) and )ames Gaughran (counsel to the applicant) rejecting and returning the
offending affidavis, anpexed berero s Exhibir *A", '

Pinelawn, through its counsel, thereafter requested that the Board recpen the -
hearing for the submission of new factual evidence based on the fact rthat they were

unaware that the record was held open for only further legal pointa and that there were
sevenal seatements made by the applicanc that had come to light for the first cime st the
public hearing wihich they waned the opportunity to address. See Octobet 15, 2004
letter from John Armentano, Esq. to the Board of Appeals fn which he requested a
reopening of the hearing, annexed hereto as Exhibic "B~

On October 20, 2004, the Board voted to reopen the hearing and record upon

Pinelawn's compliance with the Board's notice requirements. Same is reflected in the

Board's minutes of Oct;:bcr 20, 2004, annexed hereto as Exhibit °C". The Board's basis
for recpening the public hearing were its own Rules of Procedure, Section Xi (F)3),
which provides that “in ivs discretion by mocion adopted, the Board may continue the
hearing to another date for the purpose of enlisting further testimony or receiving other
cvidence with respect thereto” and Section XH (F)(4) widch atates that the Board “may
on motion-duly adopted request further proof from whatever source deemed appropriate
in the discretion of che Board" l;mhcx. the case law on the matser is clear - new
evidence submitred after the close of a public hearing cannot be considered by a Board
gXCEDE at & new hurm-g. The Board therefore reopened the bearing to énsure that both

6
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the spplicant and Pinclawn Cemetery would have an cpportunity to present and rebut
any new facrual evidence.
® Furthermore, because the ex parte affidavits had been submirted ro the Board by
Pinclawn, and despire the Board's rejection of same, the Board wanted to dispel any
;ppearance of impropriety by continuing the hearing, having the affidavits submitted
¢ ' propedy (during the course of a public hcarfng) and providing the applicant with an
oppo;tunity toreview and rebut them.

P Y

¢ [ Publig Hearing of February 3, 2005:

The continued hearing took place on February 3, 2005. At the hearing, the
attorney for Pinelawn Cemetery discussed the agency agreement between New York and
Py Atlantic Railway which it called “memendously disingenuous.” (Minutes of public
hearing of February 3, 2005 at page 33). According to the attorney for Pinelawn, a month
before the last hearing (9/9/04), Coastal and New York and Atlantic "broke the lease”
and entered into a new agrecment to say that [Coastal] was no longer a tenant, thar

instead they [Coastal] were an agent. (Minutes of February 3, 2005 at page 33).
Pinelawn salso maintained that that the menti;l clement for an agency

S SRR e R o Oy e n 30 4 7 0 BT e

reladons'hip is the principal's control over the alleged agent. He claimed che necessu:y
control was lacking a3 indicated by the agreement itself, wherein paragraph 105 sets
forth that “New York {and] Atlantic's responsibility and liability for the cars and their
contents bound to or from the facility end when the cars are uncoupled from New York

[and] Adantic’s locomotive at the facility and the railroad's [New York and Atlantic)

responsibility and labitity is resumed when the cars are coupled to the locomotives.”
(Minutes of February 3, 2005 heuring at page 33). He claimed that the fact thar New
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York and Atlantic’s responsible began when the rail cars were connected o its
locomotive and ended when the rail cars were uncoupled, evidenced the lack of control
by New Yotk and Atlantic regarding the actual operarion of the subject site.

Coastal Distribution also testified at the second public hesring regarding the
- agreement between the Coastal Distribution and New York and Atlantic Rallway. Mr.

Rutighiano of Coastal Distriburion, LLC testified that the agency agreement berween the
pazties went Into effect on August 5, 2004, When the agreement was executed Coastal
was operating the site. Coastal was not the owner of the site, but was upgrading the site

by erecting the bullding, Coastal admitzed that it was previously opmdngundunlcase'

agreement, subleasing the property fom New York and Atlnn}‘ic lew:y Mr.
Rutigliano stated that the lease was no Jonger valid. When asked by the Chairman of the
Board of Appeals what had prompred the change from a lesse agrecment to an- agency
agrecment, the applicant replied *advice of counsel” (Mimutes of public hearing of
February 3, 2005 at pages 49-50). .

In addition -to a discussion tcgarding the relationship between the applicant and
New York and Atlantic Railway, Pinelawn brought in a number of witnesses in
;:pposldon to the application. First, Michae] Poscillico, a business owner operating at
1600 New Highway, Farmingdale, New York cestified regarding his first hand knowledge
of the site. Hestated that he was able to view the operation of the site from his own
bulding Jocated directly across the stveer. M, Poscilico further indicaved hat be
observed trucks, generally tractor trailer trucks, bringing material in. The saterial was
being dumped on a pad inside of the building. He claimed to have personally witnessed
either a bobeat or pay loaders pushing the material aound. (See minutes of public
hearing of February 3, 2004 at page 34).

FROM :DAN McCORFMICK FRX NO. :6317548299 Rpr. 22 2885 B4:1eFM P18
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Mr. Poscillico further offered that his knowledge of “transloading” operations. in
his professional experience as 2 civil engineer and as the president of Blue Wiater
® Environmentsl, means that “you take material from one mode and move it to another
mode, and the rule of weste hauling is it newer hits the grougd® (Minutes of public
hearing of February 3, 2005 at page 34). ’
PY Mr. Murphy, 2 private Investigator, also appeared in opposition to che :
' applicarion. He stuted that he observed a ruck being loaded with debuis, specifically
construction debris, Jeaving Metropolitan Transfer [station] in the Bronx and coming to
° the Coastal sice. It was materfal broughe from the city out t the Coastal location in
Farmingdale. (Minutes of February 3, 2005 at page 35).
Mr. Murpby’s second observation was dump trucks from Reality Roofing in
Mineola driving into the Coastal site. When the mrucks were followed back to Reality
Roofing, the withess ohserved roofing material coraing off of a home in Nassau County
" and being directly delivered to the subject site. (Minutes of February 3, 2005 at page 35).
Mr. Murphy proffered chat in his opinion the materials being brought to the subject site.
“a great portion nft?lut-is coming from New York City mdv;tyhtde of it is going to any
transfer mu:lon' (Minutes of Februaty 3, 2005 at page 36).

o oaed T - e e

After this evidence was presented to the Board by Mr. Murphy, the Board asked
the applicant if they were taking marerials from NchorkCl:yandbring!!;gt}mnmﬂk
subject site. The aworney for the spplicant stated that “as an agent of New York Atlantic
we do not have a choice, we have an obligation under the law to accept legally whatever

i e i o e SR e 1 S

a customer wants t bring" (Minutes of February 3, 2005 at page 43). The attorney for

the applicant continued stating that “we cannct discriminate. It's intersrate commerce

you ran't discriminate where they are coming from." (Page 43). When the Board
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expressed that it didnt appear that the applicant's use of the site was actually taldng any
trucks off of the road, as the applicanc had claimed at the September 9, 2004 hearing, the
attorney for the applicant replied thar some of the material is coming from New York
i City and some is coming from Long Island. He reiterated that the applicont cannot
discriminate. He offered that *we [Coastal] can't tell people ther chey can't come here.”
(Minures of public heating of Februnry 3, 2005 at page 44).

The attorney for the applicant concluded the second hearing by reiterating that
New York and Arlantic and the MTA consented to the application being broughr, thar

Ny
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the applicant was entitled to an exemption from local zoning, and that if the Town

L ¥ e

wanted to observe the site’s operation, thar Coastal was obligated to allow the Town to
do so. He stated thar the Town was able to issue comments and mhmns.

however, the applicant’s operation of the site was one that he believed it was :nﬁth;d to

Y

continue.

N CLAY BY COASTAL

At the public hearing of September 9, 2004, john F. McHugh, an expert in

ST et~ romeoe

railroad Jaw, appeared on the applicant’s behalf to discuss Coastal’s alleged stanitory
exemptions under fedecal law. Mr. McHugh explained that the ICC Tevmination Act
vested the Surface Transportation Board with “all control ove.;r railroads.” He staced that
the ICC Termination Act removed jurfsdiction over raflroad activities from anyone other

DTSRIV . ¢ e m,

than the Surface Transportation Board. Mr. McHugh continued, stating that the site
Was an active railroad operation that was being conducted by Coastal 25 an agent of New
York and Adantic Railroad, which has a “federal franchise.® For this reason, he claimed

STy
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that che Board had no jurisdiction. (Minutes of public hearing of September 9, 2004 at :
page 27). |
To further flesh aut the applicant’s posirion, Mr. McHugh: proffered that a -
“common carrier” fn the railroad industry has a federal &anchise which is “a right to
provide freight service and an obligacion t provide freight service™ Because New York
and Addancic Ratlrosd has said federal Franchise and was a common cartfer, he claimed
Coastal, as irs agent, had the same rights and obligations. He stated that all [Coastal] :‘
was doing at the site was loading and unloading cars for the New York and Adantic

et T

Railroad which he claimed New York and Adantic had an obligstion to do pursuant %o,
its franchise. He claimed that New York and Adantic “basically delegared the
msponsibillty ta another operatar.” (Minutes of Scptember 9, 2004 at page 32). :
Responsibilicy for the operation of the site was delegated to Cosstal through the s
*Transload Facility Operations Agreement” betwezn the spplicant and New York and
Adantic Railroad. The applicant claimed that the agreement detailed Coastal's

e

obligations and ensured that Coastal was only {nvolved in transloading activities. The
applicant claimed that it was under the complete control of New York and Atlandc
Rallway, pursuant to this agreement, and that the wem esuBlished an agency |
relationship berween New York and Atlantic Rallway and Coasta, thereby entitling

Coastal, as an agent of New York and Atlantic Railway, to the federal exemption

" pursuant to the ICC Terminatdon Act.

$
%
"
H
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Lastly, the applicant’s expert, Mz. McHugh, also set forth some examples of when
the federnl exempdion did not apply to a particular operation. He stared that where
there was Just a Jease and no control by the railroad no exemption applied. (Niinutcs of
Septuni;er 9.2004 at page 33). He also stated that storing items for long periods of time
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was considered activity that was not covered by the exemprion. (Page 33). Also, using
railroad property as an aggregate distribution center for ene’s own product is also not
cxempt activicy. (Page 33).

5 FINDINGS RE APPLICANT'S CLAIM OF
P ) TOICC ON ACT

The Board finds that Coastal Distribution's use of the site is :Izot “transportation
by rail cartier” s0 as to come within the Surface T.ransponndon Board's jurisdiction
pursuant to the ICC Termination Acr.' Congress has granted the Surface Transportation
Board w;th exclusive jurisdiction over “transportation by rail carrters” and its regulation
of rail carriers preempts state regulation with respect to rail transportation. ;9 usc.
$10501(h). Thus, to qualify for the exemption chimedl pursuant to the ICC Tenmination
Act, the applicant must be conducting “ransportation by a rail cartier.”

First, the Board finds chat the applicant fails to qualify as a “rail carrier”. Under
the 1CC Tenmination Acr, a “rail carricy” s a “person providing common carrier ratiroad
transportacion for compensation.” 49 US.C. 810102(5). There are formal procedures
thar must be followed to obtain the Surface Transportation Board's authorization to act
a5 a rail carder. 49 U.S.C.$10910. The record before the Board indicated chat fr was New
York and Atlantic Railway, and not Cosstal, who had been granted o federa] franchise
from the Surface Transportation Board. See testimony of Fred Krebs, President of New
York and Atlantic Railway wherein he indicated that New York and Adantic Rallway

2
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was registered with the Federal Rallroad Adminnn';don snd with the Surface
Transportation Board, minures of September 9, 2004 hearing at page 37.

- While the applicant coneeded that it did not go through the arduous process of
becuningac::ﬁfieduﬂrmd.itchimed to be an agent of New York and Adantc
Raliway.wmch cnﬂd:di; to the exemption thar would be enjoyed by a party that wasa
“rail carries” and was engaged in “mransportation by a rafl carier”, ‘

The Board finds, based upon substantial evidence in the record, thar New York
and Ardantic Railway does not have the necessary contral over the applicant to create an
agency relationship. Evidence presented at the public hearing was that New York and
Atlantic had “worked out a deal® where Coastal would become fts agent, and that it had
done 50 on the advice of counsel. (Minutes of public hearing of September 9, 2004 ¢
page 38).

Originally, the parties had entered into a simple lease agreemc;:t. (Agrcement
entered into on July 11, 2002, see Exhibir “B" of Coast;l's memorandum to the Board).
Under the Jease agreement, New York and Adantc Railway agreed to lease the subject-
premises for Coastal's “exclusive use”. (Lease Agreement, paragraph A, Exhibit “B* of
Coastal's m:rn.crandum to the Board). Coastal had the right o make improvements to
the premises. (Lease Agreement, paragraph C(2)). All investments made by Coastal
including pavement, lighting, fencing, ;nd security were at che sole expense of Coastal,
with no reimbursement by New York and Athantic. (Lease Agreement, paragraph C(2)).
The lease required Coastal to *meet a vahume comnin.nent of 1,200 carloads in the initial
term of the lese, 1,800 carloads in the second term, 2,400 carloads in the third term, and’
B.Muﬂoadshxthefouthmofﬂnlme,wi:hmhmrepmmdngmy.urofr.hc
five year lease. (Lease Agrecment, paragraph C(3)). Under the lease, Coastal agreed to
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indemnify Nﬂ\.l York and Atlantic Railway, the MTA and the LIRR from any and all
clafms arising out of the usc or occupation of the premises and all loss and damage to any
Property whatsoever on the site. (Lease Agreement, paragraph C(5)). At the end of the
& . mcmmmeﬂg}mmmmdloflmmmmdothumtmahmd '
equipment from the premises. (Lease Agreement, paragraph C(8)).

The applicant conceded that a Jease agreement berween the paitieu would not

TR

have been sufficient to extend the federal exemption from local zoning to the applicant.
: Mr. McHugh, the applicant's experr, stated that where there was just 3 Jesse and no
® sansrol by che rafiroad po exestion applied. (See minvces of Seprember 9, 2004 at page
- '33). On the advice of counsel, New York and Adtantic and Coastal terminated the lease
agreeroent aid thercafter, and only one month prior to the Sepremiber 9, 2004h=:ﬁ;;g
before the instant Board, the parties entered into the “Transload Facility Operutions
Agreement” on or about August 5, 2004. (Exhibir “C* of Coastal's memorandum to the
Board). The applicant stzted this was a fairly new agreement” which ltchi:ncddzt;lﬂ:d
® . Coastal's obligation and ensured that Coastal was only involved in transloading
activities. The applicant claimed that it was under the complete control of New Yark
and Adlantic Railroad pursuant to this agreement, The Board disagrees based on the
terms snd conditions conrained within the aforementioned u'gr:mnt.

‘The Board finds that New York and Atlantc does not have the necessary control

RIFERIAING D TR x

e . T S T RIS A e

over the applicant so 28 to establish a principle - agent relationship. Same is indicated
by each parry’s obligarions assetfon'h is Article T - Transloading Operarions.
@ ¢
: Paragraph 1.03 entidled *RAI} ROAD OBLIGATIONS" sets forth that the railroad
(New York and Atlantic) must provide that existing facility “as is, where fs* The
% railroad does not warrant the condirion of the Eacilicy or the surrounding areas, the yard
L
’ “
®
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or its equipment for any purpose. Paragraph 1.03 stated that Coastal has examined the

premises and assumes the risk of using the premises for any purpose, and accepts alt
conditions and defects present thereon. (Sce paragraph 103 of Transload Facility
Operations Agreement, Exhibit *C* of Coastal's memorandum).

Paragraph L04 states that the railroad {New York and Atlanric) “shall provide
reasanable ral service to the Facilicy (Exhibic “C* of Coastal's memorandum). The
above constirutes the entire set of obligations-and duties set forth in the agreement for
New York and Atlantic.

Paragraph 105 sets forth that “New York [and] Adantic’s responsibility and
dability for the cars and their contente bound to or from the facility end when the cars
are uncoupled from New York [and} Atlaneic’s locomotive st the facility and the

. raflroad’s responsibility and liabiliry is resumed when the cars are coupled to the

Jocomotives™ (Transload Facility Operations Agreement, Exhibic *C* of Coastals
memorandum). Based on chis section of the agreement, the Board finds that New York
and Atlantic, the cerdified rafiroad in this case, is not responsible or involved in, the

activiry and operation of the site. lts respousibility and involvement only begins at the

pointwh:n:hcnﬂcmmcmcmdmNew\{orkmdAﬂmdc’slocmoﬂvemdeﬁds
when the raflcars are disconnected from the Jocomotive. Same indicates thar Coastal is
essen:;anymiuawnmgud!nghadmgandunloadingofcmmdotheniu; activities.
As for the applicant’s duties and obligations relating to the site, paragraph L07 of
the transload agreerent requires that che applicant, and not New York and Atlantic
Raflway, repair any tracks at the facility (Exhibit “C* of Coastal's memorandum).
Pamgraph 104(2) provides that the applicant shall perform transloading services
becween rail cars and trucks at the facilicy for customers of the railroad. (Exhibit *C*).

15
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Paragraph 1.04(b) provides that Coastal shall enforce all rules and regulations at the site,

as promulgated by the railroad as to all customers, Coastal -cmplcyces and visirors at the _

Yard. (Exhibit “C"). Paragraph1.04(c) provides that Coastal at its scle cost shall acquire
or provide any addition loading equipment and that it has the right to insvall and remove
such equipment as the marker shall dictate. Paragraph 1.04(d) provides that Coastal can
also market the Faetlity and the scrvices of the raifroad svailable by use of the facility,
(Exhibit "C).

Based on the above provisions, the Board finds that (‘:o:stzl is controlling the
opc:mtiono[ the sire. Coastal is marketing the site, erecting structures that it requires on
the site and repairing the tracks at the site, not New York and Atlantic, who is the party
actually certified as 2 raflroad. Coastal is fundamentally operating imiependmﬂy of the
railroad. It is for this resson that the Board finds that Coastal lsnotmaguuoE'New

York and Arlantic and is thus not entitled to exemption from local zoning pursuant to

the ICC Termination Act.

This is furcher confirmed by Article I of the Agreement - Documents and Billing,
Paragraph 2.01 of the agreement provides that *all ills of lading and similar documents
for outbound rail shipments from the Facility (collectively, “Transport qunnenution“)

for the Commodides transloaded at the Facility shall be between Railroad and the

Customer, but Coastal, as the Railroad’s agent, may execute such Transportation
Documentation on behalf of Reilroad. Coastal shall advise Rafiroad from time to time of
the names of che Coastal officers and employees who will execute such Transpore
Documentation, and shall apply prudent intemal. control procedures to ensure
complisnce with the provisions of this Agreement” (Paragraph 201 of Agreement,
Exhibit “C" of Coastal's memorandum to Board). .

16
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The Board finds in reviewing this provision that while the bills and documents
for outbound rail shipments are to be made berween the Railroad (New York and
Adantic) and the Customer, the Railroad is oot actually reviewing those documents.
Coastal 1 exceating the documents and the Railroad's only oversight mechanism s that
Coastal must from “time ro time® advise the Railroad of the name of the officers and
employers executing the documentation.

The Board finds this provision, too, shows the rue nature of the relationship
. berween Coastal and New York and Adantic. Coastal is essenrially operating on its own
by making the agreements, even though they are in the name of the Railroad, with New

York and Adandc excrting little, if any, control over Coastal’s operations (je. merely -
being advised from time to time of the names of the persons in charge of this

documentation).

Moreover, Arxticle I ~ Documents and Billing, also gets forth that Coastal may
enter into its ownagrtm:n:swirhcustomer; ‘whaeby- Coastal shall be responsible to
a;chc“mm'ommdndwofcmw. In entering into and
pufounmgm}'rDispoMAgrummu.CoasmlahaHnotmkemymmmmorukeany
action ér fail to take any action that the Raflroad is in any way participating in or
approving any Disposal Agreement. Any Disposal Agreements shall be entirely
independent from the tansportation and loading service provided under this
' agmment." Paragraph 2.01(b) of Transload Facility Operations Agreement.

The Board finds that this additional activity at che site involving the disposal of
. commodities does Bot in ahy way involve the Raifrosd. The Raflroad complerely
sepmusimlfﬁomnnyhivolvmtmdtedlsposdufcmmodidul;:dtbosc
agreements are entirely separate from New York and Adande. The Board finds that this
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disposal 0se of the site by Coastal is Independent of New York and Adantic, based on the
language of the agreement, and does not in any way constitute twransportation or a transit
purpose. This is an independent proprietary use of the premises, not invelving the
raflroad. Thus, Coastal's use and operation of the site is not exempt from local zoning.

_ Finally, the Board finds that what is actually occurring at the site is

4 transportation o a rail carrier, rather then transportation by a rail carrier. As stated

. ‘hereinbefore, Coastal Distribution is not formally certified by the Surface Transportation -
Board. It is New York and Arlanric Railway, and not the applicant, who went through
the arduous procedure of becoming a railtoad. The applicant is processing the C&D
matexial prior to New York and Aclantic transporting it. The applicant is essentlally
gerring the property to the railroad - New York and Atlantic.

The Bogrd finds the facts of the instant mateer to be Incredibly analogous to the .

facts of che Hi Tech Trans, LLC v. New Jersey case wherein Hi Tech operated a ransload
faciliry; trucks hauling C&D waste arrived at the facilicy; the trucks’ discharged C&D

into a hopper that Hi Tech provides at the facility; and the Cé& D waste is then loaded

S R DTN Wy R PR T X

directly into rail cars from the hoppers; C&D waste was neither stored nor processed at

the faciliry; and once the rail cars were full, the railroad (CPRin that case) would remove

- the material to an ont-cf-state disposal facility. Hi Tech Trans, LLC v. New Jersey, 382
F.3d 295, 209 (3d Cir. 2004).

' Here, the facts indicated by the applicant jtwelf are thar trucks enser the stge snd

F dump C&D material on a pad imside the building. Any non-permitred material is

excractzd from the pile. Thereafter the remaining clean debris is Ioaded aneo ral cars

and removed by New York and Atlande (the certified railroad). The facts are extremely

similar to che facts of the Hi Tech case wherein the Court determined the acrivity at the
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site to be at most, transpartation o tail carrier™ Hi Tech Trans ILC v. New Jersey, 382 o

F3d at 308. Thus, the Board finds that heretn, at most, Coastal's use of the aire
constitutes transportation {9 rail carvier, racher than by rail carder. For this reason, as
well as the reasons set forth hereinbefore, the Board finds that Coastal is not envitled to
an exemption from local zoning regulations pursuant vo the ICC Termination Act.

cpvie - A

b.  TheBoard Finds that Coastal Distriburion is Not Merely Transloading at the Sire ¢

d tion Federal Law

Based upon the evidence submitted at the public hearings, the Board finds that
the applicant is nor merely mansloading at the site. The evidence introduced at the
public hearing was that the applicant was to some extent lam:ting the materials that were
deposited at the site, and doing 50 for = profit. As the applicant appeared to be using the "
site for more than just “transloading,” the Board finds that its Dpe;atlon is not preemptred
by federal law.
The Board finds that the applicant itself claimed that Coastal's agency, as well 2
its gperating guthority, were limited to the operation of transload facilities on the

property (ie. facilitics for moving freight between railoay caws and trucks as part of New
York and Atlantic's line haul common carrier-rail scrvices). The applicant stated thar .

Coastal Is not permitged o engage in any other use of the properry. (Applicant's
Meroorandum of Law, pages 1-2).

Same was also communicared to the Board through an Affidavit by Mr. Roco
Krsulic, Director of Real Estate for the MTA, who sware to the statement that it is {the
MTA%] understanding that the operators of the facility do not contemplate that there
will be any processing or operation relaced to the frelght materials passing through the
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site, other than tranaferring the freight from one mode of ransportation (ie” ral) to
another (ie. truck). (Exhibit“A" of Coastal's memorandum 1o the Board).

| The spplicant refterated same at the public hearing of Seprember 9, 2004, stating

that its use of the siu_;v:s only a_s‘a mansloading facllity. The applicant defined

transloading facility as *basically taking ~ just taking the materials from the trucks,

putting on railroad cars, loading it onto the trucks tt.nendmNewYorkand othex places

and vice verss, materials coming our from the city and eastern Long lsland and coming

into the site and being transferred onto sutomotive vehicles, mostly trucks, for the area

o (Minutes of September 9, 2004 at page 23). _
The Board finds based upon the evidence presented thar the spplicant is

_ operating more than fust a “transload facility” at the site. Because it is doing more than
® mdibdmgmmids&nmmdammdrnﬂmyandﬁcevmg:henmrdm
that thie applicant is operating outside the scope of the federal exemption to which &t )
claims o be e.ntitled. Evidence presented by both the applicant and Pinelawn Cemerery
] support this finding. ‘ -

- First, the cvidence presented by the applicant itself was that Coastal was
" conducting "sorting” at the site. Mr. Fred Krebs, the Prestdent of New York and Atlantic
Railway testified at the Hrst public hearing that “well. Basically the site is permitted to
transload materials_from truck to rail or from rail to ruck.” (Minutes of September 9,

. 2004 at page 37). He continued that on the site 'th:y’re (Cosstal is] bringing in
construction demalition debris and they're taking it off the trucks and putting it into the
cars. They weigh the car because we have a weight limit™ (Minutes of September 9,
2004 ax page 40). He claimed that demolition debris was "everything that's not trash..it
cannot have any MSW in it. It's got to be what they call clean debris.” (Page 40). He

20
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further staed that “che operation is really good. They acrually sort out the metal from -
from the “C&D" and they take out anything that would be MSW and do not allow it in
_ thecar. Imean they're very good sbout that (Page 40).
The Chairman of the Zoning Board asked Mr. Krebs about when a pile of debris
comes in €0 the site or several truck loads of debris goes into the boilding, whether it
. goes through the sorting process that he had described, and what happened to the items
. thar were prohibited or not allowed to go into the cars. Mr. Krebs responded that “well,
actually, Marty needs to address that® and further offered thar *I just know they do iz.
I've seen them do it. 1 don't know what they do (insudible). [ know it doesn't go in the
car.” (Minures of Scpembet 9, 2004 besring at page 41).
The Board of Appeals thereafter called Mr. Martin Stemberg, a parmer in Coastal
" Disnibution, to tescify regarding the operation of the site. He began his testimony by
sudng&nt‘we'doshi;;outh&D..C&DcmnasinandiI:huemims withinthe
" C&D that are not allowed to go and be wransparred to the State of Ohio which fs ruled
over by Deparoment of Health in the State of Ohio and they have an agent ae the site
e;aydaymndﬂngmhcunirsnﬁ-lmmthaﬂmmsuﬂ_tnamamen.isuk:nmt
ofthe!old.mddthuputbackontomtmck‘dntdeposim:litoﬂfwed!dn'tseeltat
that moment, there is a spechl container on the side in which that material is put tuto
and then broughe o an incinerator or class one landfill™ (Minuces of Seprember 9, 2004
hearing at page 47-48). Mr. Sternberg was asked by the Board if a truck load of C&D
material could be dumped st the site. Mr. Sternberg claimed that they were only taking
materials thar had slready been processed at 2 transfer station where “it's presorted”
(Minutes of September 9, 2004 at page 52). He further stated that “we'te not taking

21




A-51
® ® % * ® ® ®

pROM $DAN McCORMICK FAX ND. 36317548299 Rpr. 22 2885 B4:16PM P24

. inde.mll that may have a truckload or just an unauthorized rruck of maserial, no” .
(Page 52). |
Lestly, the Board asked Mr. Sternberg whether any sorting was being conducted
at the gite to which Mr. Sternbery repiled, “we're m;t doing any sorring on site. The
material is placed on the floor, we pick it up and put ft in the rafl cars. What - we're
c?ohu; that, we're visually looking [f)or materials that we know Ohio will not take which -
would b Ehings ~ there e many things, but of course, liquids, 55-gallon drums, sofas,
bedkling, tires, and the list goes on and on_Any of thar material that we see, we cxtract it

R N R TSI £ S KA R AT YL I IR ke R e ¥ dyv3 oray
.

® It goes back onto the truck thar delivered it if we see it at that moment. If not, there are
containers there to take that type of material which then is transported to an incinerator
and disposed of” (Minutes of September 9, 2004 at page 53). Mr. Surn!x:g stated char
there was a fec charged for this service. (Page 53). '

Based upon the restimony of Mr. Krebs and M. Sternberg, the Board finds that
the applicant is temporarily storing and sorting on the site and doing so for 2 profit. The
Board finds this activity conducted on the site to be over and above the appllca'nt‘s own .

A

definirion of a transload facility - merely loading wuck materials into rail cars and vice

. vem-andi:sdalmedexemption-basedon:heuseofthepmperq.
In addition to the testimony of Mr. Krebs and Mr. Sternberg, the evidence
presented on the behalf of Pinelawn Cemetery also confirmed char the site was being
. used for more chan just a ransload facility. Michael Poscillico, = neighboring business
owner with offices at 1600 New Highway, in Farmingdale, who is also a civil engineer
¢ . sud the President of Blnc Water Environmental, restified that he regularly obsesved
} Gactor traller trucks beinging material into the site. He stated that the trucks were
dumping onto a pad inside of the building and that he has witnessed either 2 bobcat or

2
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pay loaders pushing the matetial atound. (Minutes of February 3, 2005 at page 34). Mr.
Pascillico also offered that in his experience “transload” means to “take matzrial from one
mode and move it to another moce, and the rule of waste hauling is it never hits the
ground.” (Minutes of public hearing of February 3, 2005 at page 34). '
Finally, the Transload Facility Operarions Agreernent itself sets forth in Article Ii
- Documents md- Billing, that Coastal may enter into its own agreements with
cusromers “whereby Coastal shall be responsible to such Customer for obtaining the
disposal of Commodities. In entering into and performing any Disposal Agreements,
Coastal shall not make any statement ot take any action or fail to take any action that the
Railroad is in any way participating in or appraving my Disposal Agreement. Any
 Disposal Agrecmencs shall be entirely independent frpm the cransportation and loading
- service provided wnder this agreement™ Puragraph 2.01(b) of Transload Facility
Og;mtiuns Agm:mm. This clause contained within thcagreunmtfm:therprwnthat
the premises are being utilized for more than just “mranslosding ™
. “The Beard finds thar based on the sgreement berween the paris, the applicant's
own presentarion regarding the vse of the site, 35 conﬁ.nned by M. Poscillico’s personal
observations as a beighboting business owner, that the materials being transported ar
the Coastal site are cleady “hitting :hcgmuni“ The macerials deposited at the Coastal
site were not merely being koaded into rail cars from trucks. Instead, trucks visiring the
sire were dumping onto a-padimidcthcbuﬂdingmdthdrb:dswerebdns sorted to.
some extent - either through visual inspection with prohibited items being “extacted”
as statzd by the applicant or by being pushed around by a bobeat or payloader, according
to Mr. Poscillico. Further, the applicant admitted ro co.nducdng this extracting/sorting
for a profic.
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Based on these faces, the Board finds that the applicant is operating more than
just a transload facility and is operating in excess of the federal exemption o which it
claims to be entitled. o '

STATE LAW EXEM CLAIM I
. PUBLIC AUTHORITIES 8

At the outset of the September 9, 2004 public hearing, the applicant stated that
the basis of its appeal to the Board was that the subject site, as a railroad tundcadlng
facility property was exempt from Jocal zoning under both federal and seate laws. The
applicant testified that the property in question is owned by Pinclawn Cemetery but has
since 1904 bezn Jeased to the Long Island Railroad (now, the MTA). (Minutes of public
hearing of September 9, 2004 at page 22). The applicant claimed that the MTA had
jurisdiction over the property and that they had reviewed and approved of the
applicant’s bullding plans for the site. (Page 23). Other than the above statements, the
applicant fajled to ;:xpound on its exemption pursuant to State Law at either of the two
public hearings. . _ .
"The spplicant did claim in its memorandum to the Board that municipal zoning
authoriry over the subject premises was superseded by the New York Stare Public
Authorides Law !_1266(8) which provided that *the authority (Metropolitan

_ Transpartation Authority, hereinafter “MTA") may. do all things it deems necessary,
convenient cr desizable to manage, control and direct the maintenance and operation of °
' pransportation facilities, equipment or real property operated by or under contract, lesse

or other amrangement with the authority and its subsidiaries, and New York city transit
suthority and its subsidiacies. Except as hercinafter provided, no municipality or

u.-. -
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polidcal subdivision, includﬁg but not limited to a county, city, village, town or school
ot other district shall have jurisdiction over any facilities of the authority and its
® subsidiaries, and New York city wansit authority and irs subsidiaries, or any of their
activities or operations.” However, other than setting forth the statute at page two (2) of .
frs memdrandum to the Board, the spplicant fails to forther derail its entitlement to an ’
® ' exemption from local zoning pursuant to State Law. ' '

BOARD'S FINDING REGARDING STATE EXEMPTION CLAIMED BY THE
APPLICANT

The Board finds thar the applicant's use of the subject px:cnxisu does nox entitle
the applicant o an exemption from local zoning as the applicant use of the site is not
| purely and entirely for “transportation or transit purposes® as required by Public
| Aurhorities Law $1266(8). Secrion 1266(8) dictates, that “the local laws, resclutions,
; ordinances, rules and regulations of 2 municipality or polim.al subdivision, heretofare or
hereafter adopred, conflicring with this tide or any rule or ufguhtlon of the authority or
- irs subsidiaries, or New York city transit authority or its subsidfaries,.shall not be .
applicable ro th: activities o operations of the authoriry and its subsidiaries..except
such fncilities that are devoted to purposes other than transportation or transic
pu:isoses." Becanse the evidence presented at the public hearings was that the applicant
was operating the site in a manner in which more than mercly transloading materials, the
Board finds that the applicant is not entitled to an exemption from local zoning pursuant . ‘
¢ to Public Authoriries I aw $1266(8).
First, the Board finds that the property in question is not owned by the MTA,
The property in question is owned by Pinelawn Cemetery, who _lmad-r.he property to
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the LIRR (now owned by the MTA) in 1904. The MTA entered into a transfer agreement
for the property with New York and Adantic Railway in 1996 in an at&mptmpﬂvadze :
its freight services, who in mum subleased o the applicant (lease dated July 11, 2002).
Thereafter, in August of 2004, the sublease to Coastal was replaced with the Transload
) Facility Operations Agreement, discussed hereinbefore. Thus, the MTA, the “authority”
! bestowed with the cxemption set forth in Public Authorities Law $1266(8) merely holds
; the lease from Pinelawn. The operation of the sitc has been privatized (transferred to
New York and Atlantic for this purpose) and thereafter subleased to Coastal. The |
sublease wae later replaced with the Tra.nsload Facility Operations Agreement. Based on
this history, the Board finds the applicant’s use of the site too far removed from the MTA,
for its exemption to apply to the applicant,
Second, the Board finds that where 2 governmental body is entitled to an

exemption from local zoning for a particular function, and it leases part of the premises

S L B A e s S U

involved therein to'a private individual or corporation, the private lessee is lik:lwise
entitled 10 an umpummmmwm
If the funcrion ig proprietary, then the immunity may not apply. People v, Witherspoon,
52 Misc. 2d 320; 321 (Dist. C. S-uf[olk County 1966). In this matter, the Board finds that

SR Nt

} the applicant’s use of the site is 2 private function. Thus, the state exemption to which
& they claim to be entitled does not apply.

The evidence presented by the applicant irself was thar Coastal was conducﬁng
“sorting” at the site. Constal admitred chat “they're bringing in constructio demolition
debris and theyre raking it off the trucks and putring it into the care® Coastal also
weighs the cars because there is & welghe limit. (Minutes of Seprember 9, 2004 at page
40).

.
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The President of New York and Atlantic Railway indicated based on his own
observarion of the site that “the operation s really good. They actually sort out the metal
from - from the “C&D" and they take out anything that would be MSW and do not
allow it in the car. [ mean they're very good about thar.” (Minutes of Seprember 9, 2004
hearing at page 40). ' | |
Mr. Martin Sternberg, a partner in Coastal Distrlbunon stated regarding the
" operation of the site that *we do ship out to C&D..C&D comes in and if there are ltems
wnhin:heC&Dthatmnonlhwedto'gonndbemmponedw:h-eSmo{Ohio .
which is ruled over by Department of Health in the State of Obio and they have m agent L
' atthcd:eeve:ydayw:tchinguchwnlz‘aoﬂ‘—loading,:ha:itun.such.aiammess.!s :
nkmwtomelmdanddmapumckmmhemck:hazdepo@xedndrﬁéudim
see It at that moment, there is a special conrainer on the side in which that material is
put into and then brought £o an incinerator or class one landfill™ (Mizutes of September
9,2004 heating at page 47-48). .
M. Sternberg claimed that they were only taking materials that had alteady been
processed at a transfer station where "ic's presorred™ (Minutes of September 9, 2004 ac
page 32). He also indicated that “we're [Coastal's] not doing any sozting on site. The
materfal i3 placed on the floor, we pick it up and put it in the rail cars.. Whar - we're
daing that, we're visually looking {fjor materials that we know Ohio will not take which
. would be things - there are many things, but of course, liquids, 55-gallon drums, sofas, ;
bedding, tires, and the list gocs on and an.Any of that material that we see, we extzact ;

it™ (Minutes of Septerber 9, 2004 2t page 53).
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And finally, the agreement between the parties sets forth thar Coastal may enver
into its own egreements with customers “whereby Coastal shall be responsible w such
Customer for obtaining the disposal of Commodiries. In entering into and performing
any Disposal Agreements, Coastal shall not make any statement of take any action or fail
to take any action that the Railroad s in any way participating in or approving my
Disposal Agreement. Any Disposal Agreements shall be entirely independent from the
eranspértation snd Ioading scrvies provided undes this sgreement.” Paragraph 201(b) of
| ' Transload Facility Operations Agreement. The paragraph clearly sets forth a propietary
use of the aite by Coastal - one that does not involve the railroad in any way, by lts own
terms - that Coastal engages in for profit.

Based on the above procedure outlined by the applicant itself, as well a3 the
above cited provision contafried within the Transload Facility Operadons Agreement,
x the Board finds that Coastal distriburion is not solely ueiltzing the subjece premises for
7 wansportation or transit purposes only. It is instead taking materials that sre deposited
o I ot the sice by trocks, pre-sorting it for a fre, and then tranaferring it onto railears, The
board finds this money-making endeavor by Coasta} of presorting construction and
_ demnﬁﬁmmuﬁdpﬁmwinnmpondmnotmﬁn;unmmpmumnﬁt
o ¥ purposes within the meaning of §1266 (8) of the Puble Authoricies Law. The Board
therefore finds chat the spplicant s not exempt from the Town's local zoning ordinances.
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e . For all the sforementioned reasons, the Board of Appeals herein upholds the Stop
‘3 Y Wotk Order issued o the applicant on ar sbout 3/25/04.
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VYELOPMENT OF THE TOWN OF BABYON, and PINELAWN CEMETARY, De-

’ fendants.
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2006 U.S. Dist. LEXIS 8400

January 31, 2006, Decided

SUBSEQUENT HISTORY: Affirmed in part and
modified in part by Coastal Distrib., LLC v. Town of
Babylon, 2007 U.S. App. LEXIS 3042 (2d Cir. N.Y., Feb.
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PRIOR HISTORY: Coastal Distrib., LLC v. Town of
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15, 2005)
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LLC: James F. Gaughran, Esq., Huntington, New York;
John F. McHugh, Esq., New York, New York; Ronald E.
Joseph, Esq., Landman Corsi Ballaine & Ford, New
York, New York.

For Plaintiffs: The New York & Atlantic Railway Com-
pany: Ronald E. Joseph, Esq., Landman Corsi Ballaine &
Ford, New York, New York; Ronald A. Lane, Esq.,
Fletcher & Sippel LLC, Chicago, Illinois.

For Defendants: The Town of Babylon, a municipal cor-
poration, The Town of Babylon Board of Zoning Ap-
peals, Peter Casserly, as Commissioner of Planning and
Development of the Town of Babylon, and Pinelawn
Cemetery: James Patrick Clark, Esq., Bond Schoeneck &
King PLLC, Garden City, New York; Mark A. Cuthbert-
son, Esq., Huntington, New York.

JUDGES: Joanna Seybert, U.S.D.J.
OPINION BY: Joanna Seybert
OPINION

MEMORANDUM AND ORDER
SEYBERT, District Judge:

Before this Court is Magistrate Judge E. Thomas
Boyle's Report and Recommendation regarding the re-
quest of Coastal Distribution, LLC ("Coastal") and the
New York & Atlantic Railway ("NYA" and together
with Coastal, the "Plaintiffs") for a preliminary injunc-
tion. The Magistrate recommended that this Court pre-
liminarily enjoin the Town of [*2] Babylon ("Town")
from enforcing its Stop Work Order and certain zoning
regulations against the Plaintiffs. Pursuant to FED. R.
CIV. P. 72(b), the Town and Pinelawn Cemetery ("Pine-
lawn" and together with the Town, the "Defendants")
objected to parts of the Report and Recommendation,
and Plaintiffs responded. Pursuant to 28 US.C. §
636¢(b)(1), this Court reviews de nove those portions of
the Report and Recommendation to which Defendants
object. Such de novo review does not entirely replace the
Magistrate's efforts. For purposes of this review, famili-
arity with the facts of the case is presumed.
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After carefully reviewing Defendants' objections,
this Court adopts the Report and Recommendation and
grants Plaintiffs' request for a preliminary injunction.
First, Younger does not apply in this case nor will this
Court give preclusive effect to the Babylon's Zoning
Board of Appeals' ("ZBA") findings of fact. Second,
after reviewing the harm to the public interest, this Court
finds that Plaintiffs have met their burden on their re-

quest for a preliminary injunction.
DISCUSSION

1. The Younger Doctrine Does Not |*3] Mandate
Abstention Nor Are The ZBA's Findings of Fact Entitled
To Preclusive Effect.

A. No State Proceeding Is Ongoing For Younger.

The Younger doctrine of abstention does not require
this Court to abstain from exercising jurisdiction over
this action. The Younger doctrine restrains federal courts
from exercising jurisdiction over federal constitutional
claims where state proceedings are ongoing. See Younger
v. Harris, 401 U.S. 37, 43-44, 27 L. Ed. 2d 669, 91 S. Ct.
746 (1971). This doctrine is rooted in notions of federal-
ism and the state courts' adequate ability to vindicate
federal constitutional rights. See Cullen v. Fliegner, 18
F.3d 96, 103 (2d. Cir. 1994) (citations omitted). Younger
is invoked when state criminal, civil, or administrative
proceedings are ongoing. See Ohio Civil Rights Comm'n
v. Dayton Christian Sch., Inc., 477 U.S. 619, 627, 91 L.
Ed 2d 512, 106 S. Ct. 2718 (1986). The administrative
proceedings, however, must be of a judicial nature. See
Haw. Hous. Auth. v. Midkiff, 467 U.S. 229, 239, 81 L.
Ed. 2d 186, 104 S. Ct. 2321 (1984).

Aside from an ongoing state proceeding, [*4]
Younger requires two other conditions. The ongoing state

‘proceeding must implicate an important state interest.

Additionally, that state proceeding must give parties an
adequate opportunity for judicial review of federal con-
stitutional claims.” See Diamond "D"Conmstr. Corp. v.
McGowan, 282 F.3d 191, 198 (2d. Cir. 2002) (citations
omitted).

In this case, New York law does not expressly state
whether the ZBA hearings are judicial or administrative
in nature. New York limits, however, ZBA's powers to
review only administrative officials' decisions. N.Y.
TOWN LAW § 267-b(1) (the ZBA will have the power to
review those decisions made by an "administrative offi-
cial charged with the enforcement of such ordinance or
local law.") (emphasis added). Pinelawn claims that the
ZBA acts in a judicial capacity, but Pinelawn cites to
only one case that finds zoning appeals as merely "quasi-
judicial." (Pinelawn's Objections to Report and Recom-
mendation at 28.)

The nature of zoning appeals, however, is irrelevant
because no zoning appeal is pending. The ZBA rendered
a final decision regarding this case on February 10, 2005.

+ See Coastal Distribution, [*5] LLC, Application No.

04-267 (Town of Babylon Zoning Board of Appeals,
Feb. 10, 2005). At that point, Plaintiffs were free to initi-
ate an Article 78 proceeding in state court, but no state
law requires this, See N.Y. VILLAGE LAW § 7-712-c
("Any person . . . aggrieved by any decision of the board
of appeals . . . may apply to the supreme court for review
by a proceeding under article seventy-eight of the civil
practice law and rules.") (empbasis added).

So as to the first Younger condition, no state court
judicial proceeding was ongoing at the time this action
commenced. At best, a quasi-judicial proceeding had
terminated two months before Plaintiffs filed their com-
plaint. In light of the fact that no state proceeding is on-
going, this Court will not address the other Younger con-
ditions and may exercise jurisdiction over this action.

B. This Court Will Not Give Preclusive Effect To The
ZBA's Findings Of Fact.

Defendants also argue that the Magistrate was bound
by the ZBA's findings of fact and conclusions of law.
This Court disagrees and finds that the Magistrate prop-
erly made his findings of fact and conclusions of law.
Furthermore, [*6] the ZBA's findings bind neither this
Court nor that of the Magistrate.

The Supreme Court held that federal courts must
give preclusive effect to agencies that act in a "judicial
capacity.” Univ. of Tenn. v. Elliott, 478 U.S. 788, 799,
106 S. Ct. 3220, 92 L. Ed. 2d 635 (1986). But as already
established, the ZBA does not act in a judicial capacity.
Moreover, in an Article 78 proceeding, a state court can
conduct its own hearing, hear further evidence and testi-
mony, and draw its own findings of fact and conclusions
of law. These findings and conclusions become a part of
the proceeding upon which a state court can make a deci-
sion regarding the ZBA's final determinations. See N.Y.
TOWN LAW § 267-c(4) (discussing the power of the
court in an Article 78 proceeding). A fortiori, a federal
court can conduct its own hearing, hear further evidence
and testimony, and draw its own findings of fact and
conclusions of law while reviewing a case that has been
before the ZBA.

[I. The Plaintiffs Have Met Their Burden For This Court
To Grant A Preliminary Injunction.

For this Court to issue a preliminary injunction
against "government action [*7] taken in the public in-
terest pursuant to a statutory or regulatory scheme," the
Plaintiffs must show "(i) irreparable harm absent the in-
junction and (ii) a likelihood of success on the merits."
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Freedom Holdings, Inc. v. Spitzer, 408 F.3d 112, 114 (2d
Cir. 2003} (citations omitted). Plaintiffs satisfy the ir-
reparable harm requirement when they show that absent
a preliminary injunction, Plaintiffs "will suffer ‘an injury
that is neither remote nor speculative, but actual and im-
minent,’ and one that cannot be remedied 'if a court waits
until the end of trial to resolve the harm.™ 7/d. Because
irreparable harm is "the single most important prerequi-
site" before a preliminary injunction will issue, Plaintiffs
must show first that the injury is "likely" before showing
any other requirements. J/d.

A. Absent Injunctive Relief, Plaintiffs Will Suffer Irrepa-
rable Harm.

Irreparable harm does not exist when money dam-
ages can fully compensate a party for its injuries caused
by the absence of a preliminary injunction. See Regis-
ter.com, Inc. v. Verio, Inc., 356 F.3d 393, 404 (2d Cir.
2004); 11A Charles Alan Wright, Arthur R. Miller &
Mary Kay Kane, [*8) Federal Practice and Procedure
§ 29481 (2d ed. 1995). However, when courts cannot
establish and measure the injury in terms of money,
courts have found irreparable harm. See Register.com,
Inc., 356 F.3d at 393. Loss of goodwill and injury to
reputation are injuries that are difficult to measure in
dollars, and thus, these types of injuries are irreparable
harm. See Wright, Miller & Kane, supra § 2948.1. Fur-
thermore, loss of business opportunities and relationships
with clients who could "produce an indeterminate
amount of business over years to come" are also hard to
measure in dollars and are properly considered irrepara-
ble harm. See Register.com, Inc., 356 F.3d at 393.

Defendants argue that nothing in the record supports
a finding of irreparable harm; specifically, the record
arguably does not establish any loss of goodwill, reputa-
tion, or business opportunities. Plaintiffs refute this.
Coastal lost potential clients because of this matter and
without an injunction, the Farmingdale facility will likely
shut down. Without the ability to provide long-term ser-
vice, Coastal cannot ask shippers to abandon their rela-
tionships with truckers. {*9] Furthermore, Plaintiffs did
not construct any new structures for construction and
demolition debris ("C&D") materials until after both
Defendants had assured them that construction was ap-
proved.

The irreparable harm is apparent in this case. NYA
is the only railroad that handles rail freight on the Long
Island Railroad rails. (Hearing Transcript Before Magis-
trate Judge Boyle, May 19, 2005 ("Tr.") 25.) NYA's
growth is almost entirely dependent on transloading. (Tr.
30.) The Farmingdale facility is NYA's only facility suit-
able for bulk commodities, and Coastal is the only opera-
tor of that transload facility. (Tr. 33-34.) Shutting down

4

the Farmingdale facility would result in a loss of busi-
ness opportunities, goodwill, and reputation for NYA.

Plaintiffs' rail services are integral for transporting
freight and other materials in and out of Long Island.
Coastal's clients need these transload and rail services
because once the clients commit to rail transportation, it
is hard to re-establish trucking arrangements. (Tr. 183-
84.) Coastal has already held off accepting clients be-
cause Coastal cannot reassure these potential clients that
Coastal will be there long term. Id. If the Plaintiffs [*10]
cannot offer the public long-term, reliable, and well-
needed transload and rail services, the Plaintiffs will lose
current and potential clients, goodwill, reputation, and an
indeterminate amount of business over years o come -
immeasurable in dollar amount. J/d. These types of inju-
ries constitute irreparable harm in this Circuit and the
Court holds accordingly.

B. A Preliminary Injunction Benefits The Public Interest.

Defendants correctly argue that when a preliminary
injunction implicates public interests, a court should con-
sider the balance of such interests in deciding if "a plain-
tiff's irreparable injury and probability of success on the
merits warrants injunctive relief." Brody v. Vill. of Port
Chester, 261 F.3d 288, 290 (2d Cir. 200]). Defendant
Pinelawn Cemetery ("Pinelawn") argues that the public
interest would be harmed if the Town could not regulate
the Plaintiffs while handling substances dangerous to the
public, specifically asbestos, lead, and other hazardous
materials released into the air. But this Court finds that
the public interest of reducing trucking traffic on al-
ready-congested highways the true interest of concemn.

Even though the [*11] Interstate Commerce Com-
mission Termination Act ("ICCTA") preempts the states
from regulating railroads, the states may still exercise
"traditional police powers over the development of rail-
road property." Green Mountain R.R. Corp. v. Vermont,
404 F.3d 638, 643 (2d Cir. 2005). Such state regulations
must "protect public health and safety, [be] settled and
defined, . . . obeyed with reasonable certainty, and . . .
approved (or rejected) without the exercise of discretion
on subjective questions." J/d. Thus, any “electrical,
plumbing and fire codes, direct environmental regula-
tions enacted for the public health and safety” would
withstand preemption. Plaintiffs then would not go un-
regulated in regard to utilities, the environment, and the
public's health and safety. /d.

Thus, the sole public interest at issue here is the
highway and road congestion that would dramatically
increase if this Court did not enjoin the Town. If this
Court does not enjoin the Town from enforcing the Stop
Work Order, Plaintiffs' clients would have to transport its
freight and other materials via tuck on already-
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congested highways. This flies in the face of the very
reason New York {*12] State privatized rail freight in
the first place. The Governor wanted to decrease the
number of trucks on the roads and place that traffic on
underutilized rails. (Tr. 28.) Without an injunction, hun-
dreds of trucks will be forced onto the Long Island Ex-
pressway and other already-congested highways and
roads. (Tr. 73.) Therefore, this Court serves the public
interest of minimizing highway congestion due to trucks
by preliminarily enjoining the Town from enforcing the
Stop Work Order.

C. Plaintiffs Have Shown A Likelihood Of Success On
The Merits.

The second prong that Plaintiffs must meet for this
Court to issue a preliminary injunction is likelihood of
success on the merits. See Freedom Holdings, Inc., 408
F.3d at 114. For purposes of a preliminary injunction,
however, this Court need not find with "absolute cer-
tainty” that Plaintiffs will succeed on the merits of their
claims. Wali v. Coughlin, 754 F.2d 1015, 1025 (2d Cir.
1984) ("A movant . . . need not show that success is an
absolute certainty. He need only make a showing that the
probability of his prevailing is better than fifty percent.
There may remain considerable room for doubt.") Thus,
[*13] a finding that Plaintiffs have more than a fifty-
fifty chance of succeeding on the merits of their claims
would warrant a finding of a likelihood of success on the
merits.

Plaintiffs argue that the Town cannot regulate
Coastal's construction of a shed because ICCTA pre-
empts state law and has exclusive jurisdiction over rail-
roads. Based on the reasoning below, this Court finds
that the Plaintiffs provide railroad transportation, NYA is
a rail carrier, and Coastal is likely a rail carrier, resulting
in ICCTA's exclusive jurisdiction over the Plaintiffs.

1. Coastal's Transload Services Are Transportation Un-
der ICCTA Jurisdiction.

The Second Circuit faced facts and issues similar to
those presented in this case. See Green Mountain, 404
F.3d at 638. In Green Mountain, the Second Circuit
found that ICCTA preempted Vermont's environmental
land use statute. Vermont attempted to regulate the plain-
tiff railroad company. The railroad wanted to construct a
shed to store bulk salt, bulk cement, and non-bulk goods
such as steel pipes. The state notified the railroad that
constructing the shed violated the railroad’s construction
permits. -

The Second Circuit cited ICCTA, [*14] which ex-
pressly preempted "remedies under Federal or State law"
and vested with the "Surface Transportation Board
[("STB")], a federal agency, exclusive jurisdiction over

‘transportation by rail carriers’ and 'the construction . . .
of . .. facilities . . ." for the rail carriers. Id. at 639 (citing
49 US.C. § 10501(b)). The Second Circuit noted that
"the term 'transportation’ is expansively defined to in-
clude a 'warehouse . . . yard, property, facility, instru-
mentality, or equipment of any kind related to the
movement of passengers or property, or both, by rail."
Id. at 642 (citing 49 US.C. § 10102(9) (emphasis
added)). The court went on to state that the statute's
“plain language grants the [STB] wide authority over
[the railroad's] transloading and storage facilities." Jd.
(citations omitted).

Based on this expansive reading of ICCTA and the
STB's wide reach, the Second Circuit held that Vermont
could not regulate the railroad's building of a storage
shed through state permit or pre-clearance requirements,
The “proposed tramsloading and storage facilities are
integral to the railroad's [*15] operation and are easily
encompassed within the [STB's] exclusive jurisdiction
over 'rail transportation." Id. at 644-45.

Constructing facilities designed for transloading and
storage of materials to be shipped by rail falls within the
exclusive jurisdiction of the STB. Plaintiffs’ proposed
storage shed for C&D materials to be shipped by rail is
exactly the type of activity the Second Circuit has held
falls within ICCTA and STB jurisdiction. The construc-
tion of the storage shed is integral to Plaintiffs’ shipment
of C&D materials by rail. Thus, ICCTA preempts state
and town law, and the Town cannot prohibit Plaintiffs
from constructing its storage shed.

Defendant Pinelawn attempts to distinguishGreen
Mountain from the case at hand. In Green Mountain,
Vermont attempted to regulate the railroad that owned
the transload facility; in this case, the Town attempts to
regulate Coastal, an entity which contracted with the
railroad, NYA, to operate the transload facility in Farm-
ingdale. But in defining transportation, Congress did not
draw a distinction between a railroad and a party it con-
tracts with. See 49 U.S.C. § 10102(9)

"Transportation" [*16) includes --

(A) a locomotive, car, vehicle, vessel,-
warehouse, wharf, pier, dock, yard, prop-
erty, facility, instrumentality, or equip-
ment of any kind related to the movement
of passengers or property, or both, by rail,
regardless of ownership or an agreement
concerning use; and

(B) services related to that movement, in-
cluding receipt, delivery, elevation, trans-
fer in transit, refrigeration, icing, ventila-
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tion, storage, handling, and interchange of
passengers and property . . . .

Id. (emphasis added).

Thus, by its plain language, Coastal's transloading
facility falls within the definition of transportation.
Transportation includes any yard, property, or facility,
and services related to the movement of property by rail -
no matter whether the railroad owns and operates the
facility or contracts with a third party to operate that fa-
cility.

Furthermore, if the Court was to accept Defendants'
argument, preemption of state regulations would occur
only when the railroads are the sole owners and operators
of a transload facility. Inconsistency would result. Rail-
road-owned and operated transioad facilities would be
regulated under ICCTA. But transload facilities operated
[*17] by third parties contracting with a railroad would
be subject to Town regulations even though all those
transload facilities provided the same exact services. To
avoid this absurd result, all transload facilities related to
the movement of passengers and property by rail -
whether controlled by a railroad or not - are transporta-
tion.

The Third Circuit case of Hi Tech Trans, LLC v.
New Jersey, 382 F.3d 295 (3d Cir. 2004) does not con-
trol this case. The Hi Tech court found that Hi Tech, a
lessor of a facility, was transporting materials "to" a rail
carrier, and Hi Tech's operations did not involve trans-
portation "by" rail carrier. /d. ar 308. Accordingly,
ICCTA and the STB did not preempt state law, and Hi
Tech was subject to New Jersey's Municipal Solid Waste
Laws. See id. at 309.

Some facts in this case differ materially fromHi
Tech. First, the New York State Department of Environ-
mental Conservation ("NYDEC") - New York's equiva-
lent to the state agency involved in the Hi Tech case -
visited the facility Coastal operates. NYDEC, which has
more experience in assessing the type of facility that is
being [*18] operated than any court of federal jurisdic-
tion has, found that Coastal transloads materials on be-
half of NYA, that the Farmingdale facility is a transload
facility, and that NYDEC is preempted from exercising
jurisdiction over such facility. (Rutigliano Decl. Ex. L)
The state agency in Hi Tech found the exact opposite to
be true. The New Jersey State Department of Environ-
mental Protection ("NJDEP") found that Hi Tech was
operating a municipal solid waste facility subject to state
laws.

This Court notes that Defendants attempt to down-
play the importance of NYDEC's findings that Coastal is
operating a transload facility. But in the Hi Tech case,

upon which the Defendants heavily rely, the Third Cir-
cuit discussed at length the NJDEP's findings and New
Jersey's interest in regulating municipal solid waste fa-
cilities. See id. at 299-301, 309 ("New Jersey's interest in
regulating its solid waste disposal facilities is as real as it
is critical."). The Third Circuit went on to find that New
Jersey has a "well-recognized compelling state interest”
in regulating "solid waste facilities in a densely popu-
lated state that has suffered the scourge of unregulated
solid [*19] waste facilities for decades." Jd. at 309
(agreeing with the findings of the district court). No par-
alle] state interest lies in this case because the NYDEC
found that Coastal operates a transload facility under
ICCTA jurisdiction. As the Third Circuit paid great heed
to NJDEP's findings, so too does this Court heed the
findings of NYDEC.

Another distinction betweenli Tech and this case is
the relationship between the railroad and the entity oper-
ating the facility. In this case, NYA and Coastal jointly
agree and argue that they have an agency relationship, In
Hi Tech, neither the railroad nor Hi Tech argued that
they had an agency or employment relationship.

The Hi Tech court found that the agreement between
Hi Tech and the railroad "essentially eliminated [the rail-
road's] involvement in, and responsibility for, the opera-
tion of Hi Tech's facility." Hi Tech, 382 F.3d at 308. The
Coastal-NYA operations agreement at issue in this case
does not essentially eliminate the railroad's involvement
in and responsibility for the operation of the Farmingdale
facility. In fact, the Coastal-NYA operations agreement
states that the "RAILROAD shall [*20] control the Fa-
cility's operations" and have the right to review and audit
Coastal's records and inspect Coastal's facility. (NYA
Ex. 8 P1.02) The Coastal-NYA operations agreement
further provides that (1) NYA must approve all of
Coastal’s "commodities, movements, and equipment,” (2)
NYA must pre-approve any of Coastal's written market-
ing materials, and (3) written marketing materials must
prominently indicate NYA's name or logo. (NYA Ex. 8
P1.04.) Coastal also must pass a portion of its loading
fees to NYA and increase levels of traffic. (NYA Ex. 8
PP3.02, 5.01.)

Thus, the operations agreement does not essentially
eliminate NYA's involvement and responsibility for the
Farmingdale facility. The agreement does quite the op-
posite and involves NYA on many levels.Hi Tech is thus
distinguished from the case at hand and is not disposi-
tive.

Defendants argue that an agency relationship does
not exist between Coastal and NYA. But this Court finds
an agency relationship unnecessary to find ICCTA juris-
diction. First, by its plain language, ICCTA allows rail-
roads to contract with other entities to supervise the fa-
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cilities and yards related to the movement of property by
rail. ICCTA does [*21] not expressly require such con-
tractual relationship to be one of agency. See 49 US.C. §
10102(9)(A). Second, the NYDEP found the Farming-
dale facility to be a transloading facility subject to
ICCTA jurisdiction. (Rutigliano Decl. Ex. I.) Third, Sec-
ond Circuit case law has held that ICCTA has exclusive
jurisdiction over transload and storage facilities like the
Farmingdale facility. See Green Mountain, 404 F.3d at
644. Fourth, this Court finds that NYA's involvement at
the Farmingdale facility is enough to bring the facility
within the exclusive jurisdiction of ICCTA, regardless of
Coastal's agreement to actually operate the facility.

2. Coastal Is Likely A Rail Carrier Under 1CCTA Juris-
diction.

The other element required for ICCTA jurisdiction
is that the transportation be provided by "rail carrier." 49
US.C. § 10501(a)(1)(A) (". . . The Board has jurisdiction
over transportation by rail carrier . . . ."). Defendant Pine-
lawn argues that the term "rail carrier" does not include
third parties who contracted with railroads to operate
transload facilities. But the Defendants do not refute this
Circuit's precedent [*22] nor Supreme Court precedent
nor that of the STB. The Second Circuit did not address
specifically whether a contractor operating transload
facilities falls under ICCTA jurisdiction; the Second Cir-
cuit, however, did hold that transload and storage facili-
ties themselves are transportation and do fall under
ICCTA jurisdiction. See Green Mountain, 404 F.3d at
642,

Furthermore, the Supreme Court addressed whether
the definition of "rail carrier" includes contracted third
parties who provide transfer services for railroads. See
City of Chicago v. Atchison, Topeka, & Santa Fe Ry.
Co., 357 U.S. 77, 87-89, 78 S. Ct. 1063, 2 L. Ed. 2d 1174
(1958). The Supreme Court interpreted ICCTA's prede-
cessor, the Interstate Commerce Act, to have jurisdiction
over a third-party private bus corporation that contracted
with the railroads to provide transfer services for passen-
gers between train terminals. This Supreme Court prece-
dent supports Plaintiffs' proposition that ICCTA has ju-
risdiction over third parties who contract with railroads
and provide integral services to those railroads.

The Act provides that motor vehicle
transportation between terminals, whether
[*23] performed by a railroad or by an
agent or a contractor of its choosing,
shall be regarded as railroad transporta-
tion and shall be subject to the same com-
prehensive scheme of regulation which
applies to such transportation. The various
provisions set forth above manifest a con-

gressional policy to provide for the
smooth, continuous and efficient flow of
railroad traffic from State to State subject
to federal regulation. In our view it would
be inconsistent with this policy if local au-
thorities retained the power to decide
whether the railroads or their agents could
engage in the interterminal transfer of in-
terstate passengers. We believe the Act
authorizes the railroads to engage in this
transfer operation themselves or to select
such agents as they see fit for that pur-
poses without leave from local authorities.
. . . Because of close time schedules, the
great volume of traffic and its irregular
ebb and flow, the railroads obviously need
a cooperative and dependable transfer op-
erator with suitable equipment who is
willing to work in close harmony with
them. . . . The City has no power to decide
whether [the contracted third party] can
operate a motor vehicle service between
terminals [*24] for the railroads be-
cause this service is an integral port of in-
terstate railroad transportation author-
ized and subject to regulation under the
Interstate Commerce Act.

Id. (emphasis added).

Lastly but perhaps most telling are certain STB deci-
sions that determine rail carrier status of parties who
contract with railroads. See Ass'n of P&C Dock Long-
shoremen v. Pittsburgh & Conneaut Dock Co., 8 1.C.C.
2d 280 (1992); H&M Int'l Transp., Inc., Petition for De-
claratory Order, STB Finance No, 34277, 2003 STB
LEXJS 722 (Nov. 12, 2003). STB's predecessor, the In-
terstate Commerce Commission ("ICC"), determined that
a dock facility that contracted with a railroad and pro-
vided loading operations for coal and iron ore was a rail
carrier. In 4ss'n of P&C Dock Longshoremen, the ICC
reviewed Commission and court precedent for the crite-
ria needed for an entity to be considered a rail carrier.

The ICC found the following considerations to be
relevant: (1) "actual performance of rail service,” (2) "the
service being performed is part of the total rail service
contracted for by a member of the public," (3) "the entity
is performing as part of a system of interstate {*25] rail
transportation by virtue of common ownership between
itself and a railroad or by contractual relationship with a
railroad, and hence such entity is deemed to be holding
itself out to the public," and (4) "remuneration for the
services performed is received in some manner, such as a
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fixed charge from a railroad or by a percent of the profits
from a railroad.” /d. at 290.

After reviewing these considerations, the ICC laid
out a two-part test for whether an entity is a rail carrier.
First, does the entity conduct rail operations? Second,
does the entity "hold out that service to the public?" /d. at
291. In applying this two-part test, the ICC found that the
dock satisfied both tests. In answering the first question,
the ICC found that "loading and unloading, performed
under contract to a rail carrier, is railroad transportation
service. . . . It is within the broad scope of services--
receipt, handling, storage, transfer, and interchange--
related to transporting property that, when performed
over track with rail equipment, clearly comprises raiiroad
transportation under § /0/02." Id. at 291.

As to the second question, the ICC looked [*26] to
whether the entity, whose rail carrier status was at issue,
allowed the public to use the facilities or if it only served
the railroad. The test is whether "the questioned service
is part of the total rail common carrier service that is
publicly offered . . . whether through common ownership
or contract." The ICC found that the railroad publicly
offered the dock’s rail-lake vessel loading and unloading
services as part of its complete common carrier rail
transportation service. The ICC also found that the dock's
service was not restricted to certain classes of railroad
traffic or specific railroad shippers. The dock services
were available to all that engage the railroad. See294-95.

Ultimately, the ICC held that the dock was a rai] car-
rier. The dock "conducted rail operations -- it operates a
dock that uses rail equipment and track to receive, inter-
change, transfer, store, and handle property that is being
transported -- and makes that service publicly available
to all who employ the [railroad]. . . ." Jd. at 295.

Applying the ICC's two-part test to the facts of this
case, this Court finds that Coastal is likely a rail carrier
and is under the exclusive [*27] jurisdiction of ICCTA.
The first question of the test -- whether Coastal's services
are part of rail operations -- is answered in the affirma-
tive. Coastal operates a trinsload facility; Coastal loads
and unloads materials performed under contract with a
rail carrier, Coastal receives the freight and other materi-
als from trucks, it handles the freight, it stores the freight
until Coastal loads the materials onto the train cars. Tr. at
33, 228. Clearly, Coastal's services are properly consid-
ered "transportation” under 49 US.C. § 10102 and ac-
cordingly are a part of rail operations.

The Court also believes the second question should
be answered in the affirmative -- as to whether Coastal
holds its services out to the public as part of the fotal rail
carrier services provided at the Farmingdale facility. The
record reveals that both Coastal and NYA work together
at the Farmingdale facility. (Tr. 176-77.) Coastal is in

charge of marketing and customer relations. (Tr. 99,
NYA Ex. 8 P1.04.) NYA sets the rules governing how
loading is performed and whether the loaded cars com-
port with LIRR and federal safety standards. (Tr. 62.)

Coastal's transloading operations [*28] are integral
to NYA's railroad transportation services. Coastal does
not serve just NYA; Coastal serves several members of
the public and intends to increase its services to the pub-
lic via agreement with NYA. (Tr. 183-84.) Furthermore,
NYA receives remuneration for every car Coastal loads.

(Tr. 68.)

While the likelihood is high that Coastal is a rail car-
rier for purposes of ICCTA, the Court recognizes that
certain facts support Defendants’ position that Coastal is
not a rail carrier. For instance, NYA acknowledges that it
is responsible for cars only when they are coupled to the
railroad's locomotive. (Tr. 119.) And certainly, Coastal
may find it in its best interest to apply to the STB for
licensing or an exemption from licensing. But as stated
earlier, this Court need not find with “absolute certainty"
that Coastal is a rail carrier under ICCTA. Wali, 754
F.2d at 1025, All this Court needs to find is that the
Plaintiffs have more than a "fifty percent" chance of suc-
cess on the merits of their claims. Jd. Given that this
Court finds Coastal provides transportation as defined
under ICCTA and several facts support Coastal's rail
carrier status, this Court finds [*29] the Plaintiffs have
met their burden of probable success on the merits and
injunctive relief is warranted.

As for Defendants' argument that Coastal conducts
more than transloading operations at the Farmingdale
facility, this Court rejects that argument because Defen-
dants have pointed to nothing in the record that supports
their position. Defendants’ last and final objection is that
the Magistrate should not have sua sponte raised the eq-
uitable estoppel considerations in favor of Plaintiffs. This
Court finds it unnecessary to address this final objection
in light of the fact that Plaintiffs have met their burden
for a preliminary injunction.

CONCLUSION

In accordance with the foregoing, the Court adopts
Magistrate Judge E. Thomas Boyle's Report and Rec-
ommendation. The Court preliminarily enjoins the Town
from enforcing its Stop Work Order against Plaintiffs
until resolution of this matter.

SO ORDERED.,

Joanna Seybert, U.S.D.J.
Dated: Central Islip, New York
January 31, 2006
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OPINION

SUMMARY ORDER

UPON DUE CONSIDERATION, IT IS HEREBY
ORDERED, ADJUDGED AND DECREED that the
order of the district court be AFFIRMED AS MODI-
FIED HEREIN.

Defendants-appellants the [*2] Town of Babylon
(the "Town") and Pinelawn Cemetery ("Pinelawn") ap-
peal fiom the January 31, 2006 order of the United States
District Court for the Eastern District of New York (Sey-
bert, J.) granting a preliminary injunction to plaintiffs-
appellees Coastal Distribution, LLC ("Coastal") and the
New York and Atlantic Railway Company ("NYA™),
enjoining the Town from enforcing a stop work order
that prohibited Coastal from continuing construction on a
shed it operated on property owned by Pinelawn but
leased to the Long Island Railroad ("LIRR") and NYA.
See Coastal Distrib., LLC v. Town of Babylon, 05-CV-
2032, 2006 U.S. Dist. LEXIS 8400, 2006 WL 270252
(E.D.N.Y. Jan. 31, 2006).

We assume the parties' familiarity with the underly-
ing facts, the procedural history, and the issues presented
for review. In a nutshell, Coastal operates a transloading
facility at NYA's Farmingdale Yard in Babylon, New
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York, Coastal loads bulk cargo from trucks onto railcars,
and NYA transports the railcars from Coastal to their
destinations. A variety of bulk cargo is transloaded at the
facility; but the Town and Pinelawn allege that most if
not all is construction and demolition debris ("C&D de-
bris").

At the outset [*3] of this dispute, Coastal was build-
ing a large shed that the Town alleges is intended to fa-
cilitate the sorting and preparation of C&D debris. When
it was very near completion, the town issued a stop work
order on the construction. Coastal appealed to the Town
Zoning Board of Appeals (the "ZBA"), arguing that be-
cause the Coastal facility was integral to NYA's railroad
services, the enforcement of local zoning regulations was
preempted by the exclusive jurisdiction of the federal
Surface Transportation Board (the "STB"). See 49 U.S.C.
§ 10501(a)-(b). The ZBA ruled that Coastal's activities
were not transportation by rail subject to the STB's juris-
diction. .

Coastal and NYA brought this action in federal court
to enjoin the enforcement of the stop work order and the
court granted a preliminary injunction.

The grant of a preliminary injunction is reviewed for
abuse of discretion. Zervos v. Verizon N.Y., Inc., 252
F.3d 163, 167-70 (2d Cir. 2001). A district court abuses
its discretion where it makes an error of law or a clear
error of fact. Forest City Daly Hous., Inc. v. Town of N.
Hempstead, 175 F.3d 144, 149 (2d Cir. 1999). [*4]

A party seeking a preliminary injunction must show
*(1) that it will be irreparably harmed in the absence of
an injunction, and (2) either (a) a likelihood of success
on the merits or (b) sufficiently serious questions going
to the merits of the case to make them a fair ground for
litigation, and a balance of hardships tipping decidedly in
its favor." /d. But where the party seeks to enjoin "gov-
emnment action taken in the public interest pursuant to a .
. . regulatory scheme, the less demanding 'fair ground for
litigation' standard is inapplicable, and therefore a 'likeli-
hood of success' must be shown.” Id.

The district court did not abuse its discretion by
granting the preliminary injunction, but it is necessary to
modify the injunction to clarify that the parties are per-
mitted to immediately seek review before the STB,
which is the tribunal best equipped to decide the issues
of federal transportation policy implicated here,

As to the likelihood of irreparable harm, the district
court's findings were not clearly erroneous. "[I]rreparable
harm may be found where damages are difficult to estab-
lish and measure," Register.com, Inc. v. Verio, Inc., 356
F.3d 393, 404 (2d Cir. 2004), |*5] such as where (as
here) a party will otherwise lose customer relationships
that account for an indeterminate amount of business

over years, see id.; Ticor Title Ins. Co. v. Cohen, 173
F.3d 63, 69 (2d Cir. 1999). It was not clearly erroneous
for the district court to find that Coastal's relationships
with its customers could be permanently harmed by
Coastal's inability to assure customers that its business
will be ongoing.

It was also not clear error to find a likelihood of suc-
cess on the merits. Coastal and NYA claim that the Inter-
state Commerce Commission Termination Act (the
"Termination Act") preempts the Town's attempts to
regulate Coastal's activity in NYA's rail yard, because
the STB is vested with exclusive jurisdiction over "trans-
portation by rail carrier,” which includes the construction
of rail facilities. See 49 U.S.C. § 10501(a)-(b); Green
Mountain R.R. Corp. v. Vermont, 404 F.3d 638, 642-43
(2d Cir. 2005). In Green Mountain, we held that not-
withstanding the Termination Act's preemption provi-
sions, state and local authorities retain police powers to
enforce regulations that "protect public health and [*6]
safety, are settled and defined, can be obeyed with rea-
sonable certainty, entail no extended or open-ended de-
lays, and can be approved (or rejected) without the exer-
cise of discretion.on subjective questions.” 404 F.3d at
643. By the same token, however, state and local authori-
ties cannot subject the construction of railroad facilities
to pre-permitting processes where there are no clear con-
struction standards and where the permit depends on the
discretion of a local agency. Id. Green Mountain, much
like this case, involved the construction of transloading
facilities on railroad property, which we decided were
within the STB's exclusive jurisdiction because they
were "integral to the railroad's operation." /d. at 644; see
also City of Chicago v. Atchison, Topeka & Santa Fe
RR. Co, 357US.77,87-89, 78 S. Ct. 1063, 2 L. Ed. 2d
1174 (1958) (pre-ICCTA case holding that bus service
between train terminals operated by a third party on a rail
carrier's behalf was an "integral part” of interstate rail
transportation).

As the Town argues, Green Mountain does not en-
tirely resolve this case because it is Coastal, and not
NYA, that conducts the day-to-day [*7] operations at
the transloading facility. One STB decision reflects the
agency's view that where C&D debris transloading is
conducted by a third party on rail carrier property, rather
than by the rail carrier itself, the transloading operations
are only "by rail carrier” (and within STB's jurisdiction)

“under Section 1050I(a) if the rail carrier holds out its

own services through the third party as an agent or exerts
control over the third party’s operations. See Hi Tech
Trans, LLC--Petition for Declaratory Order--Newark,
NJ, STB Finance Docket No. 34192, 2003 STB LEXIS
475, 2003 WL 21952136, at *3-5 (S.T.B. Aug. 14,
2003); see also Hi Tech Trans, LLC v. New Jersey, 382
F.3d 295, 308 (3d Cir. 2004) (holding that there was no
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preemption because no agency relationship existed and
the transloading agreement "essentially eliminates [the
railroad's] involvement in, and responsibility for, the
operation of Hi Tech's facility.").

The Town urges that the Hi Tech cases should con-
trol the result here. However, the district court found that
NYA exerted sufficient control over Coastal's operations
to put them within the STB's exclusive jurisdiction. This

" was not clear error. [*8] While no NYA employees par-
- ticipated in Coastal's operations, the parties' agreement
(1) gave NYA supervisory control over Coastal's trans-
loading operations and the right to inspect or audit them;
(2) required that NYA's logo was to appear on all of
Coastal's marketing materials for the facility and that
NYA was to pre-approve all such materials; and (3) said
that, although the duties under all transportation docu-
mentation would be between NYA and the end customer,
Coastal could execute the documents as agent for NYA.
See Coastal, 2006 U.S. Dist. LEXIS 8400, 2006 WL
270252, at *7. Magistrate Boyle, whose report the dis-
trict court adopted, explicitly found an agency relation-
ship between Coastal and NYA based on the terms of
their agreement. (The agreement in Hi Tech disclaimed
any agency relationship, see id; Hi Tech, 2003 STB
LEXIS 475, 2003 WL 21952136, at *2; Hi Tech, 382
F.3d at 308.) The Town contends that the agreement
does not reflect the reality of how the business is con-
ducted, citing the preceding lease agreement, which
granted Coastal a great deal more independence. But the
agreement and testimony concerning it suffice to support
a finding of likelihood of success [*9] at the preliminary
injunction stage.

Equitable factors weigh in favor of Coastal and
NYA's position. Absent the injunction, the Town will be
free to shut down Coastal's operations; according to

NYA, this would effectively foreclose bulk cargo trans-

loading operations at the only suitable site on Long Is-
land. NYA has pointed out that it has volume obligations
under its franchise agreement with LIRR that would be
hard to meet if it could not benefit from transloading
operations at issue. Green Mountain recognizes the in-
terest of state and local authorities in enforcing health
and safety regulations; but it is unclear here whether such
a regulation has been violated.

The district court properly held that abstention under
Younger v. Harris, 40/ US. 37, 91 8. Ct. 746, 27 L. Ed.
2d 669 (1971), was inappropriate. Younger and its prog-
eny dictate that federal courts should decline to exercise
jurisdiction where "(1) there is an ongoing state proceed-
ing; (2) an important state interest is implicated in that
proceeding; and (3) the state proceeding affords the fed-
eral plaintiff an adequate opportunity for judicial review"
of federal claims. Diamond D Constr. Corp. v.
McGowan, 282 F.3d 191, 198 (2d Cir. 2002). [*10]

Younger abstention applies to ongoing state court pro-

- ceedings, and to state administrative proceedings as well.

See Ohio Civil Rights Comm'n v. Dayton Christian Sch.,
Inc., 477 U.S. 619, 627, 106 S. Ct. 2718, 91 L. Ed. 2d
512 (1986). The Town, citing Diamond D, urges that a
state proceeding is ongoing whenever a party to a com-
pleted municipal administrative proceeding could have
brought—but failed to bring--a state mandamus action to
challenge the outcome. Diamond D does not support the
Town's position, because in that case state administrative
proceedings were still ongoing when the plaintiff brought
a Section 1983 action and sought to preliminarily enjoin
the state proceedings. 282 F.3d at 196. The parties con-
ceded the general applicability of Younger, id. at 199,
and we held that the “extraordinary circumstances" ex-
ception to Younger was inapplicable in part because the
plaintiff had an adequate state remedy in the form of a
mandamus proceeding in state court through which the
plaintiff could have raised federal constitutional claims,
id. at 201-02. There are no ongoing state proceedings
here: the ZBA issued its [*11] final decision before the.
federal action was brought. Diamond D gives no support
to the proposition that the availability of an Article 78
action after the completion of state administrative pro-
ceedings renders them ongoing perpetually.

The appellants also argue that the ZBA's factual de-
terminations were entitled to issue-preclusive effect. The
"full faith and credit" provisions of 28 U.S.C. § 1738
apply only to state courts and not state administrative
agencies. But under federal common law principles of
issue-preclusion, the determination of a state administra-
tive agency acting in a judicial capacity is generally enti-
tled to the same issue-preclusive effect in federal court
that it-would be afforded in state court, provided the par-
ties have had an adequate opportunity to litigate the is-
sue. See Univ. of Tenn. v. Elliott, 478 U.S. 788, 799, 106
S. Ct 3220, 92 L. Ed. 2d 635 (1986). New York courts
apply issue-preclusive effect to the quasi-judicial find-
ings of state administrative agencies, as well as munici-
pal zoning boards, see Town of Wallkill v. Lachmann, 27
A.D.3d 724, 813 N.Y.5.2d 157, 158 (N.Y. App. Div. 2d
Dep’t 2006}, [*12] but ordinarily do so only in actions
brought beyond the period of limitation for an Article 78
challenge to the agency's decision. See, e.g., Allied
Chem. v. Niagara Mohawk Power Corp., 72 N.Y.2d 271,
528 N.E.2d 153, 157, 532 N.Y.5.2d 230 (N.Y. 1988) (af-
firming application of issue preclusion but noting that the
lower court properly declined to convert proceeding into
an Article 78 proceeding because four month review
period had elapsed before the action was initiated). Here,
if the appellees had brought suit in an Article 78 state
court proceeding--which would have been timely as of
the date of the federal complaint--rather than an action in
federal court, the state court would not have given the
ZBA findings issue-preclusive effect: it would have re-
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viewed them using a deferential standard of review after
hearing any additional evidence it deemed necessary. See
Doyle v. Amster, 79 N.Y.2d 592, 594 N.E.2d 911, 913,
584 N.Y.5.2d 417 (N.Y. 1992) ("[Clourts may not inter-
fere with [municipal zoning] decisions enjoying a ra-
tional basis, supported by substantial evidence in the
record.”); N.Y. Town Law § 267-c(4) ("If . . . it shall ap-
pear to the court [reviewing a zoning board determina-
tion] [*13] that testimony is necessary . . ., it may take
evidence . . ., which shall constitute a part of the pro-
ceedings upon which the determination of the court shall
be made."). Elliott does not hold that state law supplies
the standard of review when a municipal administrative
decision is timely challenged on federal preemption
grounds in the federal forum. The very basis for federal
jurisdiction here was the appellees' assertion that the
Town and its ZBA were preempted by federal law from
taking any action to regulate Coastal's activities; and that
issue was never reviewed by any court, state or federal.
For these reasons, the district court did not err by refus-
ing to grant the ZBA's unreviewed findings preclusive
effect.

Nevertheless, we conclude that the preliminary in-
junction must be modified. At oral argument, counsel for
the Town represented that the Town and Pinelawn had
refrained from petitioning the STB to define its jurisdic-

~

tion (or lack thereof) over Coastal's operations because
the preliminary injunction prohibited the Town from
doing so. We doubt that the district court intended that
iohibition. In any event, we modify the preliminary in-
junction to allow the parties to [*14] petition the STB
for a declaratory judgment on the scope of its jurisdic-
tion. "As the agency authorized by Congress to adminis-
ter the Termination Act, the [STB] is uniquely qualified
to determine whether state law should be preempted by
the Termination Act." Green Mountain, 404 F.3d at 642
(citation and internal quotation marks omitted). Given
the existing guidance from this Court and the STB, the
district court did not abuse its discretion by issuing a
preliminary injunction, but it is wholly appropriate that
the parties should seek further guidance from the STB
notwithstanding the pendency of litigation in federal
court.

We have considered the Town's and Pinelawn's re-
maining arguments and find them to be without merit.
For the reasons set forth above, the preliminary injunc-
tion is hereby modified to allow either party to file a peti-
tion to the STB for a declaratory judgment as to whether
the operations at issue in this case are within the STB's
jurisdiction, and--as modified--the preliminary injunction
is affirmed.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 35057

REQUEST OF PETITIONERS THE TOWN OF BABYLON AND PINELAWN
CEMETERY FOR THE PRODUCTION OF DOCUMENTS BY NEW YORK
AND ATTANTIC RALWAY COMPANY AND CO’ASTAL DISTRIBUTION LLC

Pursuant to 49 C.F.R. § 1114.30, the Town of Babylon and Pinelawn Cemetery
Corporation (together referred to as “Petitioners™) hereby request that New York and Atlantic
Railway Company and Coastal Distribution LLC produce and permit Petitioners to inspect and
copy the documents described below. The production should be made on or before thirty days
following the date of this Request at the offices of Duane Morris LLP, 1540 Broadway, New
York, NY 10036.

Definitions

For purposes of this Request, the following definitions shall apply.

1. Communication. The term “communication” means the transmittal of
information (in the form of facts, ideas, inquiries or otherwise).

2. Document. The term “document” is defined to be synonymous in meaning and
equal in scope to the usage of this term in Federal Rule of Civil Procedure 34(a), including,
without limitation, electronic or computerized data compilations. A draft or non-identical copy
is a separate document within the meaning of this term.

3. Identify (with respect to persons). When referring to a person, “to identify”
means to give, to the extent known, the person’s full name, present or last known address, and

when referring to a natural person, additionally, the present or last known place of employment.

Once a person has been identified in accordance with this subparagraph, only the name of that
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person need be listed in response to subsequent discovery requesting the identification of that
person.

4, Identifv (with respect to documents). When referring to documents, “to identify”
means to give, to the extent known, the (a) tvpe of document; (b) general subject matter; (c) date
of the document; and (d) author(s), addressee(s) and recipient(s).

5. References to Entities. When an entity is referred to, the request includes the
entity and, where applicable, its officers, directors, employees, partners, members, corporate
parent, subsidiaries, or affiliates.

6. Person. The term “person” is defined as any natural person or any business, legal
or governmental entity or association.

7. Concerning. The term “concerning” means relating to, referring to, describing,
evidencing, or constituting.

8. AllEach. The terms “all” and “each” shall be construed as all and each.

9. And/Or. The connectives “and” and “or” shall be construed either disjunctively
or conjunctively as necessary to bring within the scope of the discovery request all responses that
might otherwise be construed to be outside of its scope.

10.  Number. The use of the singular form of any word includes the plural and vice
versa.

11. Coastal. “Coastal” refers to Coastal Distribution LLC and includes its members,
officers, employees, and other agents or representatives.

12.  Facilitv. “Facility” refers to the yard and transloading facility, as defined in the

Transload Facility Operations Agreement, dated as of August 5, 2004.
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13.  Lease. “Lease” refers to the Lease Agreements dated March 22, 2002 and July
11, 2002, and any amendments thereto, between New York and Atlantic Railway Company and
Coastal with respect to the property identified as the Farmingdale Team Yard.

14, LIRR. “LIRR” refers to the Long Island Railroad and includes its officers,
agents, and other representatives.

15.  MTA. “MTA” refers to the Metropolitan Transportation Authority and includes
its officers, agents, and their representatives.

16. NYAR. “NYAR” refers to New York and Atlantic Railway Company and
includes its officers, directors, employees, and other agents or representatives.

17.  Operations Agreement. “Operations Agreement” means the Transload Facility
Operations Agreement dated as of August 5, 2004 between NYAR and Coastal.

18.  Pinelawn. “Pinelawn” means Pinelawn Cemetery Corporation and includes its
officers, directors, employees, and other agents or representatives.

19.  Structure. “Structure” refers to the three-sided structure built at the Facility.

20. Town. “Town” refers to the Town of Babylon and includes its agents or other
representatives.

21.  Commodities. “Commodities” refers to any type of material received at the
Facility for transport to another location.

Instructions

L. All documents produced by defendants in response to this Request shall be

produced as they are maintained in the usual course of business or shall be organized and

designated so as to correspond to the Request to which the documents are responsive.
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2. Where a claim of privilege is asserted in objecting to any item of this Request, the
documents should be produced, except that it is not necessary to produce the portion of the
document as to which the privilege is claimed. However, where privilege is claimed, defendants
shall set forth a) the date, author, and subject matter of the document; b) the name and title of
each person who prepared, received, reviewed, or has or had custody, possession, or control of
the document; c) the identity and length of any attachments to the document; and d) the nature of
the privilege being claimed or the ground for withholding the document.

3. If any responsive document has been, but no longer is, in the possession, custody
or control of the party responding to the Request, the document shall be listed by listing all of the
following information: a) the date of the document; b) a description of the subject matter of the
document; and c) the name or names and addresses of each person who prepared, received,
reviewed or otherwise has or had possession, custody, or control of the document.

4, Unless otherwise indicated, all requests call for the production of documents for
the period from January 1, 2002 to and including the date of production.

Documents to Be Produced

1. Documents sufficient to establish how Coastal came to be involved in the Facility.

2. Documents concerning or constituting or reflecting the earliest communication
between Coastal and NYAR.

3. All documents concerning the Lease, including drafts thereof.

4. All documents concerning the replacement of the Lease with the Operations
Agreement.

5. All drafts of the Operations Agreement.
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6. All documents concerning the cost of building the Structure at the Facility,
including but not limited to architectural and other professional fees, the cost of construction
materials, and construction costs.

7. All documents concerning the payment of the cost of constructing the Structure at
the Facility.

8. All documents concerning the cost of maintaining and operating the Facility.

9. All documents concerning communications with the LIRR and/or the MTA about
Coastal’s actual or proposed use of the Facility.

10.  All documents provided to the LIRR and/or the MTA about Coastal’s proposed
use of the Facility.

11.  All documents concerning Coastal’s business plan for the Facility.

12, All documents concerning NYAR’s business plan for the Facility.

13.  Documents sufficient to establish the oversight of the Facility exercised by
NYAR.

14.  All documents constituting communications with the Town and/or Pinelawn
concerning the Facility.

15.  All documents concerning air monitoring, dust levels, or any other environmental
testing at the Facility.

16.  All documents concerning complaints about the Facility, excluding
communications from the Town or Pinelawn.

17.  All documents conceming Coastal’s ownership of railway cars used at or in the

operation of the Facility.

DM \1146672.3



18.  All documents concerning Coastal’s leasing of railroad cars used at or in the
operation of the Facility.

19.  All logs or other records conceming (2) deliveries to or removed or shipped from
the Facility ; (b) the tvpe of commodities delivered to or removed or shipped from the Facility;
and (c) the weight of commodities delivered to or removed or shipped from the Facility.

20.  All documents constituting or reflecting contracts between Coastal and Coastal’s
customers for the shipment of commodities to or from the Facility.

21.  All documents concemning payments made by or due from Coastal to NYAR in
connection with the Facility.

22.  All documents concerning payments made by or due from NYAR to Coastal in
connection with the Facility.

23.  All documents concerning amounts paid to or due Coastal on account of the
shipment of commodities to or from the Facility.

24,  For the period commencing March 1, 2002, all documents conceming amounts
paid to or due NYAR on account of the shipment of commodities to or from the Facility.

25.  All documents concering or evidencing control by NY AR of Coastal’s activities
at the Facility.

26.  All payroll records relating to Coastal employees working at the Facility.

27.  All payroll records relating to NYAR employees working at the Facility.

28.  All documents concerning Loading Fees, as defined in the Operations Agreement.
including but not limited to documents concerning the setting of the amount of the Loading Fee

and the collection of the Loading Fee.
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29.  All documents concerning the Usage Fee, as defined in the Operations
Agreement, paid or due NYAR.

30.  All documents conceming or evidencing the “monthly accounting of the rail cars
and trucks loaded by Coastal,” as referred to in paragraph 2.02 of the Operations Agreement.

31.  All documents concerning amounts paid to or due NYAR by customers of Coastal
for shipments to or from the Facility.

32.  All documents concerning Disposal Agreements, as defined in the Operations
Agreement, relating to commodities shipped to or from the Property.

33.  All documents concerning fees or charges paid to or due Coastal pursuant to
Disposal Agreements, as defined in the Operations Agreement.

34.  All documents constituting or reflecting or referring to communications between
Coastal and NYAR concerning Coastal’s conduct of or activities at the Facility.

35.  All documents concerning Coastal’s marketing of the Facility, as referred to in
paragraph 1.04(d) [sic] of the Operations Agrecment.

36.  All documents constituting or reflecting or referring to brochures or marketing
materials, including but not limited to electronic materials and advertisements in trade
publications, with respect to the Facility.

37.  All documents concerning instructions or rules provided to customers conceming
the delivery of commodities to the Facility, including but not limited to instructions or rules
concerning the types of materials that can be delivered to the Facility.

38.  All documents concerning written procedures for handling commodities received
at the Facility, including but not limited to the handling of asbestos-containing materials or other

hazardous materials.
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39.  All documents concerning payments made or due on account of the recovery or
recycling of scrap at the Facility.

40.  All documents concerning the removal of scrap from the Facility.

41.  All documents concerning agreements with landfills with respect to commodities
shipped to or from the Facility.

42.  All documents concerning or constituting or evidencing the effect of the Facility
on truck traffic. ]

43,  All documents concerning signage at the Facility.

44.  All documents concerning or constituting communications between NY AR or
Coastal on the one hand, and any federal, state, or local agency (including the Surface
Transportation Board, but excluding the Zoning Board of Appeals of the Town of Babylon)
concerning the Facility.

45.  All communications with the Surface Transportation Board concerning Coastal.

46.  All documents concerning the February 13, 2005 letter to Joseph Rutigliano from
Anthony J. Cava “re: Farmingdale Multi-Model Transload Facility.”

47.  All documents and communications with landfills with respect to commodities
shipped to or from the Facility.

48.  All documents conceming the suitability of locations on Long Island for
transloading facilities or transfer stations.

49.  All documents concerning insurance for the Facility.

50.  All documents concerning claims for personal injury or property damage where

the injury or damage was alleged to have occurred at the Facility.
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51.  All documents concerning disputes with customers of Coastal or NYAR arising
from or relating to the use or operation of the Facility, including but not limited to claims
asserted by customers against Coastal or NYAR.

52.  All documents concerning the collection from customers of the Facility of past
due bills.

Dated: New York, New York

July 2, 2007

BOND SCHOENECK & KING, PLLC

By: Afj L{ 5{}/\ a’),\*'&
Howard M. Miller

1399 Franklin Avenue

Garden City, NY 11530

(516) 267-6300

Attorneys for the Town of Babylon

LAW OFFICES OF MARK A. CUTHBERTSON

By: _INdnk A4 Cudhbentzrly Pr)
Mark A. Cuthbertson

434 New York Avenue
Huntington, NY 11743
(631) 351-3501

-and-
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DUANE MORRIS LLP

By: (] .

Fran M/ Jacobs
1540 Broadway
New York, NY 10036-4086
(212) 692-1000

Attorneys for Pinelawn Cemetery Corporation

-10-
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