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BEFORE THE

SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 34052

GREEN MOUNTAIN RAILROAD CORPORATION —
PETITION FOR DECLARATORY ORDER

PETITION FOR LEAVE TO FILE REPLY TO OPPOSITION
OF THE STATE OF VERMONT

Pursuant to 49 C.F.R. § 1117.1, Green Mountain Railroad Corporation ("GMRC"
or "Petitioner") hereby seeks leave of the Board to file a reply (the "Reply") to the State
of Vermont's Opposition ("Opposition”") to Green Mountain Railroad Corporation's
Supplemental Petition, dated March 1, 2002. The Reply that GMRC seeks leave to file is
tendered contemporaneously herewith. The grounds for the relief sought in this Petition
are as follows.

By decision issued October 18, 2001, the Board ordered this case held in’

abeyance until final disposition of Green Mountain Railroad Corporation v. State of

Vermont, et al., pending in the United States District Court for the District of Vermont

("District Court Case"). On February 12, 2002, GMRC filed with the Board a



Supplemental Petition requesting the Board to resume consideration of this proceeding.
The State of Vermont ("State") is opposed to the Supplemental Petition.

The basis for the State's Opposition is in part a Motion for Clarification dated
March 1, 2002 (the "March 1 Motion"), filed by the State in the District Court Case. The
March 1 Motion secks "clarification" of a decision issued by the District Court on
September 26, 2001, in which, inter alia, the Court declined to delineate the scope of
federal preemption of state environmental law. The State's Opposition argues against
STB action on GMRC's Supplemental Petition prior to Court action on the March 1
Motion to avoid "the risk of confusion and inconsistent rulings." Opposition at 3.
However, the determinations the State seeks from the Court -- that Vermont permitting
requirements are or are not subject to federal preemption -- go far beyond clarification,
and would necessitate extensive further proceedings in Court. Equally objectionable is
the State's claim that there is no live controversy between the parties warranting Board
action. As GMRC's Supplemental Petition shows, this controversy has already cost
GMRC much-needed new business.

For reasons explained in more detail in GMRC's tendered Reply, GMRC believes
that the State's March 1 Motion is little more than a contrivance designed to delay Board
consideration of GMRC's Supplemental Petition. The March 1 Motion was not in
existence at the time GMRC filed its Supplemental Petition, and GMRC obviously could
not have anticipated either the contents of the Motion or its use by the State as a

foundation for its Opposition.



Consequently, GMRC seeks this opportunity to explain to the Board in the
tendered Reply why the State's March 1 Motion and related State arguments should not
stand in the way of the relief sought by GMRC.
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