
Brower	Law	PS	
 

1111 Third Ave, Suite #3000, Seattle, WA 98104 

JOSHUA C. BROWER 
Direct: 206.498.1804 

josh@browerlawps.com 
October 5, 2020 

Via E-File Only 

Cynthia T. Brown 
Chief, Section of Administration 
Office of Proceedings 
Surface Transportation Board 
395 E Street, S.W. 
Washington, D.C. 20024 
 

 
Re:  STB F.D. 35692:  Eastside Community Rail, LLC-Acq. & Op. Exemption-GNP 

RLY, Inc.; and  
 STB F.D. 35730:  Ballard Terminal Railroad Company, L.L.C.-Lease 

Exemption—Eastside Community Rail, LLC.  
 
Dear Ms. Brown: 
 
 I represent Ballard Terminal Railroad Company (“BTRC”) with regard to the above-
referenced matters and am writing to respond to and correct multiple material misrepresentations, 
false or misleading statements, or omissions in recent filings including the following: 
 

1. BTRC is NOT the Common Carrier on the Line—ECR is.  
 

As confirmed by approved filings with the STB, BTRC never acquired nor held the 
Common Carrier Freight (“CCF”) obligations on the Line.  To the contrary.  Eastside 
Community Rail (“ECR”) confirmed to the STB in its Verified Notice of Exemption filed 
on November 7, 2012, that ECR, not BTRC holds the CCF obligations on the Line: 
 

ECR will be a non-operating common carrier on the line.  Once ECR acquires the 
Line, it will either sublease rights on the Line to Ballard or, alternatively, utilize 
Ballard as its agent for rail operations on the Line.1 

 
BTRC confirmed that it does not hold the CCF obligations on the Line to the STB in its 
Verified Notice of Exemption filed on April 2, 2013: 
 

Ballard will operate and provide all rail common carrier service on the Line 
pursuant to the lease transaction proposed herein.2 

  

 
1 Copy is Attachment A. Emphasis added. 
2 Copy is Attachment B. Emphasis added. 
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CWalla is wrong in asserting that “exclusive common carrier rail easement and obligation to 
provide rail service resides in Ballard.”3  The CCF obligations reside with ECR, not BTRC. 
 
2. BTRC is NOT a party to ECR’s Operations and Maintenance Agreement with 

Snohomish County and the City of Woodinville—only ECR is.   
 

Snohomish County and CWallA are wrong in asserting BTRC has direct contractual 
obligations under the Operations and Maintenance Agreement (“O&M Agreement”). 
 
The O&M Agreement was originally between the Port of Seattle and GNP RLY. INC., both 
of whom assigned their interests therein to Snohomish County and the City of Woodinville 
(from the Port) and ECR (ostensibly from GNP RLY INC.), respectively.4   
 
BTRC was not and has never been a party to nor a third-party beneficiary of the O&M 
Agreement and thus it cannot be contractually enforced against BTRC pursuant to state law.  
Because of that, CWallA is incorrect in asserting that the now-expired O&M Agreement 
somehow “divide[d] up the bundle of common carrier obligations…between the asset owners 
SnoCo and City of Woodinville and the current operator, Ballard.”5 
 
3. BTRC is not acting as ECR’s agent 

SnoCo is wrong in asserting, in its footnote 3, that ECR “though its lessee, [BTRC] has 
imposed an embargo on the line at issue in this proceeding.”  There is no factual support for 
Snohomish County’s aspersion and insinuation that BTRC is somehow ECR’s agent.  
Moreover, the pleadings filed herein belie any such contention: BTRC supports Snohomish 
County's desired remedy against ECR—that is, voiding ECR’s exemption ab initio--which, 
in and of itself, proves BTRC is not acting for or in conjunction with ECR as its agent or 
otherwise.  

4. Snohomish County is interfering with operations on the Line 

Contrary to its claims, Snohomish County is impermissibly interfering with CCF operations 
on the Line by trying to charge BTRC a monthly “Railroad Track and Tie User Fee” that has 
not been approved by the STB and which is nearly a 691% increase over the fee approved by 
the STB in ECR’s O&M Agreement. 

The O&M Agreement approved by the SBTB authorizes Snohomish County and the City of 
Woodinville, combined, to charge $10/railcar, split $8.205 to Snohomish County and $1.795 
to the City of Woodinville.  

 
3 CWallA Reply, page 7. 
4 Copy is Attachment C. 
5 CWallA Reply, page 6. 
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Following expiration of ECR’s O&M Agreement, and without STB approval, Snohomish 
County began trying to charge ECR and BTRC a “Railroad Track and Tie User Fee” in the 
amount of $12,657.88/month.6  To date, Snohomish County claims ECR and BTRC owe it 
approximately $124,734.81, with “overdue charges.”7  

To put this unapproved monthly charge in context, based on the number of cars delivered to 
all shippers on the Line since expiration of ECR’s O&M Agreement-which was 22 cars—
Snohomish County’s total monthly fee charged to date equals approximately 
$5,669.76/car.  Under the STB-approved rate, Snohomish County is only entitled to $180.51 
for the 22 delivered cars.   

Without question, trying to charge 691% more than authorized is impermissibly interfering 
with operations on the Line. CWallA is thus correct in asserting that the County and City 
must “obtain acquisition authority from the Board.”8  

Cutting through the chaff to get to the heart of the issue before the Board, again, BTRC 
believes the Board has ample information to determine and grant Snohomish County’s requested 
relief, finding ECR’s exemption void ab initio.  And, assuming the Board does, BTRC does not 
object to and would support the Board then finding BTRC’s exemption similarly void ab initio 
because one depends upon the other.  

Sincerely, 

BROWER LAW PS 

/s/ Joshua Brower 

JOSHUA C. BROWER 

cc: Client 

6 August Invoice is Attachment D. 
7 Current invoice is Attachment E. 
8 CWallA Reply, page 6. 
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Certificate of Service 
 
 The undersigned certifies service on October 5, 2020 of the foregoing on all parties of record (or 
their representative) in F.D. 35692 and F.D. 35730 via electronic service pursuant to the Board’s 
Decision, Docket EP 747, dated March 22, 2019. 

BROWER LAW PS 
 
/s/ Joshua Brower 
 

       JOSHUA C. BROWER 
 

Snohomish County, Washington 

Charles H. Montagne, Attorney at Law 
426 NW 162nd Street 
Seattle, WA 
c.montagne@frontier.com 
 
King County, Washington 

Kaplan Kirsch & Rockwell LLP  
1634 I (Eye) Street, NW, Suite 300 
Washington, DC 20006  
cspitulnik@kaplankirsch.com  
afultz@kaplankirsch.com  
epilsk@kaplankirsch.com  
calexander@kaplankirsch.com  
 
City of Woodinville, Washington 
Matthew Cohen, Esq. 
Hunter Ferguson, Esq. 
Stoel Rives LLP 
600 University St., Suite 3600 
Seattle, WA 98101 
Matthew.cohen@stoel.com 
Hunter.ferguson@stoel.com 
Jeff@pfrwa.com 
 
Eastside Community Rail, LLC 

 
Jami K. Elison, Esq. 
The Collins Law Group, PLLC 
98 NW Gilman Blvd., Suite 201 
Issaquah, WA 98027 
jami@tclg-law.com 
 
Doug Engle 
4117 S. Lamonte 
Spokane, WA 99203 
Dengle76@comcast.net 
 
NARPO 
 
Richard Welsh 
227 Bellevue Way NE PMB 719 
Bellevue, WA 98004 
Dick156@earthlink.net 
 
CWALLA 
 
Thomas W. Wilcox 
GKG Law 
1055 Thomas Jefferson St. NW 
Washington D.C., 20007 
twilcox@gkglaw.com 
 
J. Jensen 
Jensenllc58@gmail.com
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FLETCHER & SIPPEL LLC 
ATTOR1'"EY~ AT LA\Y/ 

29 North W,1dcr Drin: 
Suite 920 
Chicagl,, lllin111~ 60606-2~ 32 

Mn1:s L. TOBIN 
(31.!L!';2-15l)~ 
nu,,l:,m,11 tl,ncl1..:r-~1rr..:l ,om 

VIA FEDERAL EXPRESS 

Ms. Cynthia T. BrowTI 
Chief. Section of Administration 
Office of Proceedings 
Surface Transportation Board 
395 E Street, S.W., Room 1034 
Washington, DC 20423-0001 

November 6, 2012 

Offl ENTERED 
ce Of pl'OCeedlnge 

NOV 7- 2012 

Pubft:a:an, 

Re: Finance Docket No. 35692 

' 

Phnnc:(312)252-1500 
Fax: {312) 252-2.+00 

w," w. tlcr..:hl!r-:.1ppc !...:om . ; . :· 

Eastside Community Rail, LLC-Acquisition and Operation Exemption­
GNP RLY, Inc. 

Dear Ms. Brown: 

Enclosed for filing in the above-captioned proceeding are an original and ten copies of 
the Verified Notice of Exemption of Eastside Community Rail; LLC pursuant to 49 C.F.R § 
1150.31. dated November 6, 2012. A check in the amount of $1,800.00. representing the appropriak fee 
for this filing, and a computer diskette containing the text of the Notice and the caption summary :u-..~ 
attached. 

One extra copy of the Notice and this letter are also enclosed. I would request that y,)u 
date-stamp those items to show receipt of this filing and return them to me in the provided envelope. 

If you have any questions regaiding this filing, please feel free to contact me. Thank y,)u · 
for your assistance on this matter. 

MLT/ekf 
Enclosures ( 12) 
cc: Douglas Engle 

Very truly yours, 

FEE RECEIVED 
Nnv 7 - 2012 

SURFACE 
TRANSPORTATION BOARD 

http://www.tletcher-Mppcl.com


BEFORE THE 
SURF ACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 35692 

FEE RECEIVED 
NOV "/ - 2012 

SURFACE 
EASTSIDE COMMUNITY RAIL, LLC TRANSPORTATION BOARD 

-ACQUISITION AND OPERATION EXEMPTION- GNP RL Y, INC. 

Dated: November 6, 2012 

VERIFIED NOTICE OF EXEMPTION 
OF 

EASTSIDE COMMUNITY RAIL, LLC 
PURSUANT TO 49 C.F.R. § 1150.31 

N!lLlJJD 
. - 2012 

~s,J!!R.FJtc1; 
"'1'AT1ol\1 

Myles L. Tobin Bo.tl0 
Fletcher & Sippel LLC 
29 North Wacker Drive 
Suite 920 
Chicago, Illinois 60606-2832 
(312) 252-1500 

ATTORNEY FOR 
EASTSIDE COMMUNITY RAIL, LLC 

ENTERED 
Office of Proceedings 

NOV 7- 2012 

J~L 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 35692 

EASTSIDE COMMUNITY RAIL, LLC 
-ACQUISITION AND OPERATION EXEMPTION- GNP RL Y, INC. 

VERIFIED NOTICE OF EXEMPTION 
OF 

EASTSIDE COMMUNITY RAIL, LLC 
PURSUANT TO 49 C.F.R. § 1150.31 

Pursuant to 49 C.F .R. § 1150.31, et~., Eastside Community Rail, LLC ("ECR"), a non­

carrier, hereby files this Verified Notice of Exemption to purchase the assets of GNP RL Y, Inc. 

in a bankruptcy proceeding, receive permanent assignments of all operating rights in connect 

therewith, and pending closing on the purchase of the operating and lease rights, enter into an 

Interim Operating Agreement so that ECR can manage the assets on the Line prior to closing of 

the purchase transaction. 

Specifically, ECR will be purchasing all assets, operating and lease rights of GNP RL Y, 

Inc. Those rights include, but are not limited to, a line of railroad formerly owned by BNSF 

Railway Company ("BNSF") and extending from approximately milepost 23.8 in Woodinville to 

approximately milepost 38.25 in Snohomish, a distance of 14.45 miles in King and Snohomish 

Counties, Washington (the "Line"). The Line was the subject of a previous Notice of 

Acquisition and Operation in STB Finance Docket No. 35213 in February, 2009. In that 

proceeding, GNP RL Y, Inc. acquired from BNSF an exclusive freight rail operating easement for 

3 



operations on the Line. In 2011, GNP RL Y, Inc. filed for bankruptcy with the United States 

Bankruptcy Court, Western District of Washington. 

Pursuant to an Asset Purchase Agreement between ECR and the Bankruptcy Trustee for 

GNP RL Y, Inc., ECR will purchase, inter alia, all of the GNP RL Y assets and operating 

agreements pertaining to the Line, including, but not limited to the following: 

All of GNP's rights and interests under the Railroad Right of Way License between Port 
of Seattle and GNP RL Y, Inc., dated on or about December 18, 2009; 

All of GNP's rights and interests under the Operations Maintenance Agreement between 
the Port of Seattle and GNP RL Y, Inc., dated on or about December 18, 2009; 

All of GNP's rights and interests under the Running Rights and Railway Operations 
Agreement dated May 23, 2008 between FNP and Snohomish County; 

All of GNP's rights and interests in all real property and easements described in those 
Quit Claim Deeds recorded under Snohomish County AF 20091218001535, 20091218001536, 
20091218001537, 20091218001538, 20091218001539, 20091218001540 and King County AF 
200912201438 and 20091220439; 

All Car Hire Agreements and Interchange Agreements. 

The Asset Purchase Agreement was approved by the Bankruptcy Court pursuant to an Order 

entered on September 27, 2012. 

Pending the closing of the transaction, ECR and Ballard Terminal Railroad Company 

("Ballard") entered into an Interim Operating Agreement with the Bankruptcy Trustee of GNP 

RL Y pursuant to which ECR will manage the assets of GNP RL Y and Ballard will continue to 

operate the Line in the same fashion that it was operating the Line for GNP RL Y. The Line is 

shown on Exhibit A, attached and incorporated herein, and is in King and Snohomish Counties, 

Washington. Based on projected revenues for the ECR, it expects to become and remain a Class 

ID rail carrier after consummation of the transaction proposed herein. 

-2-
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In accordance with the requirements of 49 C.F.R. § 1150.33, ECR submits the following 

information: 

Name and Address of Applicant: 49 C.F.R. § 1150.33(a) 

The full name and address of the rail carrier applicant herein is as follows: 

Eastside Community Rail, LLC 
1340 Lombard Street, #606 
San Francisco, CA 94109 

Applicant's Representative: 49 C.F.R. § 1150.33(b) 

ECR's representative to whom correspondence regarding this transaction should be sent 

is as follows: 

Myles L. Tobin 
Fletcher & Sippel LLC 
29 North Wacker Drive 
Suite 920 
Chicago, Illinois 60606-2832 
(312) 252-1500 

Statement Concerning Agreement: 49 C.F.R. § 1150.33(c) 

GNP RL Y, Inc., through the Bankruptcy Trustee in the GNP RL Y, Inc. bankruptcy 

proceeding, and pursuant to an Order of the Bankruptcy Court in that bankruptcy proceeding, has 

agreed to sell its operating, lease and other rights on the Line as set forth in an Asset Purchase 

Agreement dated September 5, 2012. 

Prior to closing, ECR and Ballard have entered into an Interim Operating Agreement with 

the Bankruptcy Trustee so that ECR can manage the assets of GNP RL Y and Ballard can 

continue its pre-existing rail operations while progressing to the closing. 

-3-
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Operation of the Property: 49 C.F.R. § 1150.33(d) 

ECR will be a non-operating common carrier on the line. Once ECR acquires the Line, it 

will either sublease rights on the Line to Ballard or, alternatively, utilize Ballard as its agent for 

rail operations on the Line. 

Ballard has been continuously operating the Line for several years, as agent of GNP RL Y, 

Inc. 

Summary of the Transaction: 49 C.F.R. § 1150.33(e) 

On October 27, 2008, the Board served a decision in Finance Docket 35128 dismissing 

for lack of jurisdiction a Verified Notice of Exemption by the Port of Seattle ("Port") to acquire 

the right of way, track and other physical assets comprising the Line, but not the rail freight 

operating easement or associated common carrier ·operation that were retained by BNSF. 

Simultaneous with the Port's acquisition of those physical assets and pursuant to a Freight 

Easement Sale Agreement, BNSF conveyed the exclusive rail freight operating easement and 

common carrier obligations to GNP RL Y, Inc., for the purpose of providing freight and 

passenger excursion operations over the Line. GNP RL Y also entered into an Operations and 

Maintenance Agreement with the Port, pursuant to which it was responsible for providing freight, 

passenger excursion operations and maintenance way over the Line. These transactions were the 

subject of a Notice of Exemption in Finance Docket 35213, served February 13, 2009. 

In 2011, GNP RL Y, Inc. filed for Banlauptcy in the United States Bankruptcy Court for 

the Western District of Washington. Pursuant to an Asset Purchase Agreement with the GNP 

RL Y Bankruptcy Trustee, dated September 5, 2012, ECR1 will purchase all of the GNP RL Y 

assets and operating agreements, including, but not limited to, the following: 

Mr. Douglas Engle, General Manager ofECR, is one of the former shareholders of GNP RLY, Inc. 

-4-
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All of GNP's rights and interests under the Railroad Right of Way License between Port 
of Seattle and GNP RL Y, Inc., dated on or about December 18, 2009; 

All of GNP' s rights and interests under the Operations Maintenance Agreement between 
the Port of Seattle and GNP RL Y, Inc., dated on or about December 18, 2009; · 

All of GNP's rights and interests under the Running Rights and Railway Operations 
Agreement dated May 23, 2008 between FNP and Snohomish County; 

All of GNP's rights and interests in all real property and easements described in those 
Quit Claim Deeds recorded under Snohomish County AF 20091218001535, 20091218001536, 
20091218001537, 20091218001538, 20091218001539, 20091218001540 and King County AF 
200912201438 and 20091220439; · 

All Car Hire Agreements and Interchange Agreements. 

This transaction will be closed on or after December 8, 2012. 

Map: 49 C.F.R. § 1150.33(t) 

A Map showing the tracks that are the subject of this exemption is attached as Exhibit A 

to this notice. 

Certificate of Compliance: 49 C.F.R. § 1150.33(g) 

A Certificate of Compliance with the provisions of 49 C.F.R. § 1150.33(g) is attached as 

Exhibit B to this notice. 

Transactions Imposing Interchange Commitments: 49 C.F.R. § 1150.33(h) 

Not applicable, as the Line does not connect with any railroad other than BNSF, and no 

interchange commitments exist. 

Advance Notice: 49 C.F.R. § 1150.32(e) 

The projected annual operating revenue of ECR upon consummation of this transaction 

does not exceed $5 million, and, accordingly, the advance notice requirements of 49 C.F .R. § 

1150.32(e) are not applicable to this transaction. See Exhibit B hereto. 

-5-
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Environmental and Historic Preservation Data: 49 C.F.R. § 1105 

Under C.F.R. § l 105.6(c)(2), ECR's proposed operation of the tracks as described herein 

is exempt from environmental reporting requirements. The proposed transaction will not result 

in significant changes in carrier operations, i.e., changes that exceed the thresholds established in 

49 C.F.R. § l 105.7(e)(4) or (5). 

Under 49 C.F.R. § l 105.8(b)(l), ECR's exemption herein is also exempt from historic 

preservation reporting requirements. The proposed transactions are for the purpose of continued 

rail operations. Further, Surface Transportation Board approval is required to discontinue or 

abandon any service, and there are no plans to dispose of or alter properties subject to Board 

jurisdiction that are fifty years old or older. 

Caption Summary: 49 C.F.R. § 1150.44 

A caption summary in appropriate form is attached as Exhibit C to this notice. 

Dated: November 6, 2012 

Respectfully submitted, 

. Tobin 
Fletcher & Sippel LLC 
29 North Wacker Drive, Suite 920 
Chicago, Illinois 60606-2832 
(312) 252-1500 

ATTORNEY FOR EASTSIDE COMMUNITY 
RAIL,LLC 

-6-
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EXHIBIT "AN 

~ 

rrelght Use (MP 23.8 to 38,25) 

IIN8" V'R ...... ~lllft ·--­______ ,.._..,._ 

EXHIBIT A 

-7-
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State of 'T \ \ ). n(J~ s 

County of C!.c:rl_ 
) 
) 
) 

EXHIBITB 

CERTIFICATION 

ss: 

Douglas Engle, being duly sworn, hereby certifies that the projected annual rail 

revenue of Eastside Community Rail, LLC does not exceed $5 million and will not result in the 

creation of a Class II or Class I carrier under the provisions of 49 C.F.R. § 1201(1-1). 

( 

SUBSCRIBED AND SWORN TO I • 
before me thi&t;1t h day 
ofNovember, 2012 

- 8 -
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EXlflBITC 

SURFACE TRANSPORTATION BOARD 

NOTICE OF EXEMPTION 

FINANCE DOCKET NO. 35692 

EASTSIDE COMMUNITY RAIL, LLC 
-ACQUISITION AND OPERATION EXEMPTION- GNP RL Y, INC. 

Eastside Community Railroad, LLC ("ECR") a non-carrier, has filed a Verified Notice of 

Exemption to purchase from GNP RL Y, Inc. ("GNP RL Y"), through its Bankruptcy Trustee, 

GNP RL Y's assets, lease and operating rights on a line of railroad formerly known as the 

Woodinville Subdivision and extending between approximately milepost 23.8 southwest of 

Woodinville and approximately milepost 38.25 in Snohomish, a distance of 14.45 miles in King 

and Snohomish Counties, Washington (the "Line"). 

ECR plans to consummate this transaction on or after December 8, 2012, more than 30 

days after the filing of this Notice. Prior to closing on the Asset Purchase Agreement, ECR and 

Ballard Terminal Railroad Company ("Ballard") have entered into an Interim Operating 

Agreement with the Bankruptcy Trustee so that ECR can manage the GNP RL Y assets and 

Ballard can continue pre-existing railroad operations on . the Line while progressing to the 

closing. 

Comments must be filed with the Board and served on: 

Myles L.Tobin 
Fletcher & Sippel LLC 
29 North Wacker Drive 
Suite 920 
Chicago, Illinois 60606-2832 
(312) 252-1500 

-9-
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This Notice is filed under 49 C.F.R. § 1150.31. If this Notice contains false or 

misleading information, the exemption is void ab initio. Petitions to revoke the exemption under 

49 U.S.C. § 10502(d) may be filed at any time. The filing of a petition to revoke will not 

automatically stay the transaction. 

Dated: 2012 ----

By the Board 

Cynthia T. Brown 
Chief, Section of Administration 
Office of Proceedings 
Surface Transportation Board 

-10 -
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State of J \ I ,·ooJ·s 
County of C.U;k_ 

) 
) 
) 

VERIFICATION 

ss: 

Douglas Engle, being duly swo~ deposes and says that he is Managing Director of 

Eastside Community Rail, LLC, that he has read the foregoing Notice of Exemption and knows 

the facts asserted therein, and that the same are true as stated. 

SUBSCRIBED AND SWORN TO 
before me thiJo't"'t)day 
of November, 2012 

-11-
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FLETCHER & SIPPEL LLC 
A'rrORNl:\'S AT LAW 

29 Nuri h W1u:kcr Drive 
Smtc 920 
Chicugu. lllmoill 60606-2832 

MHl:.S L TOBI!'\ 
(112) l'i2-1 ~02 
111u1h1n@ne1 dwr-~1ppel com 

:<3</0tJ 7 

VIA FEDl~KAL EXPKESS 

Ms. Cynthia T. Brown 
Chief. Secuon of Admimstmtion 
Office of Pmceedmgs 
Surface Tmnspm tntion Board 
395 E Street, S. W., Room 1034 
Washington, DC 20024 

Dt:ur Ms Brown 

Finance Docket No. 35730 
Dullard Terminal H.ailroad Company, I..L.C. - Lc11!lc 
Exemption -- Linc of Ea1i.tside Community Rail, LLC 

Enclosed lbr lihng in the i1bo\'e-cnpuoncd p1ccecchng arc an original and ten 
copies of the Verified Notice of .. :xcmption of Halhtrd Terminal lbilroad Compimy, 1...L.C. 
Pur~uant to 49 C.F.11. § 1150.41, dmed Murch 29. 2013. A check m lhc nmount of $1.800.00. 
representing the appropriate fee for this filing, and n compact disc containing the text of the 
Nouce and the ,..edeml Regi.,·ter capuon summary in MS Wurd 2003 format are attached. 

One cxtrn copy of the 1':ouce ,md this leuc1 ul!,O .:ire enclosed I would request 
thnt you date-stamp those items to show receipt or this lih11'.:!, nnd return them 10 mi.: 111 the 
pro\lidcd envelope 

If you have any questions regarding this filmg. please feel free to contact mi: 
Thank }'OU for you1 assistance on this maucr 

FILED 
APR -2 2013 

SURFACE 
1'RANSPORTATION BOARD 

MLT/ekf 

1:nclosurcs 

Rcspec1fully suhnuucu. 

~~.r~· 
Attorney lbr Rnllmcl Tcrmmnl 
R:ulroad Compun~ .. L.I. C 

ll!!RECEIVED 
APR - 2 2013 

SUNt-Ac.;1 
IIANsPORTATIQ"' 80AAD 

,"' 

http://www.rieichcr-sippcl


_..-- - ........ 
/..... . ...... 

llllFORE Tl-IE ~ 
SURPACETRANSl)ORTATlON BO,. ~ ~ 1; : '\, ~. 

i'l! .oe _a\.. , " y./ 
-------- ~.\ ~~._~~,~ 

,. ~ 

flNANCE DOCKllT NO 35730 \~ S • , 

'·-.. ../ . -..... ..,,, 
BALLARD TERMINAL RAILROAD COMPANY, L.L C 

-- LEASE EXEMPTION --
LINE OF llASTSIDll COMMUNITY RAIL, LI.C" 3 VO () 7 

VF.IU Fl ED NOTICI~ or EXl~M PTION 
01' .. 

HALLAIU) TEllMINAL l{AILllOAD COMPANY, 1...L.C. 

Dated: M11rch 29, 2013 

PIJl{SUANT TO -'9 CS.It.§ 1150.41 

Myles I... Tobin 
Fletcher & Sippel 1...1...C 
29 North Wacke, Drive 
Suite 920 
Clucugo, llli1101s 60606-2832 
(312) 252-1 500 

ATTORNEY FOR HALLAIU) TEllMINAL 
l{AII.ROAD COJ\IPAN\', LL.C. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCB DOCKET NO 35730 

BALI.ARD TERMINAL RAILROAD COMPANY, L.L C. 
-- I.EASE EXEMPTION --

LINE OF EASTSIDE COMMUNITY RAIL, LLC 

VERIFIED NOTICE OF EXl~MPTION 
OF 

HALLARD Tl~H.MINAI.. l{AILH.OAD COM PAN\', L.L.C. 
PURSUANT TO 49 C.F.N.. § 1150.41 

Pursunnt to 49 C F R § ! 150.41, ct scg., Ballard Tcnninal Rmlroad Compnny . 

L L.C. ("Ballnrd"), a Class Ill rml cm ricr, hereby lilcs this Verified Notice of Exemption to lea!le 

and operate u line of rmlroad of Easts1de Community Rail, LLC ('1ECRR") extending from 

Wooclinv11lc to Snohomish, \Vashmgton, a total distance of approximately 14.45 1oute miles in 

King and Snohormsh Counties, Washington (the "Linc") This Linc was the subject of a 

prc,•ious Notice or Acquisition and Oper:mon in Finance Docket No. 35692 in which ECRR 

acquired a permanent frcigh1 operating cnsement on the Linc pmsuant to an Asset Purchase 

Agreement with the B1:1nkiuptcy Trustee fm the bankrupt GNP RLY. Inc. Bu!,,cd on projected 

revenues fm the Lme, Ballard expects to remain a Class Ill mil cnmcr after coni;umnmlion of 1he 

transact,on proposed hcrcm. 

In ncco1duncc with the requirements or 49 C.F.R. § 1150 43, Ballnrd submits the 

following 111 lbr mutio1r 

Numc und Addrcl'l.i. of Applicant: 49 C.l;-.H .. § 1150.43(;1) 

The foll name and address uf the rail carrier t1pplicunl herein bas follows: 
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Ballurd Tcrmmal Railroad Compm1y, L I..C. 
4507 S. W. Oregon St. 
Scalllc1 WA 98116 

Apnlicanl's Hcprc)cntali,•c: 49 C.l•,.I{. § 1 IS0.43(h) 

13allarcl's rcpresclllallvc Lo whom correspondence regarding this tnmsaction 

should be sent is as follows: 

Myles L. Tobin 
Fletcher & Sippel I .LC 
29 No11h Wacker Dri\•c 
Suite 920 
Chicago, II. 60606-2832 
(312) 252-1500 

Statement Concerning Agreement: -19 C.ft,.H .. § I ISU.43(c) 

Balk1rd and ECRR expect 10 e~ecute shortly an agreement providing for Ballard's 

lease of 1he Linc. 

Oncration of lhe Proncrh·: 49 C.F.I~. § 11S0.43(d) 

Ballard will ope1mc nnd provide all mil common carrier service on the Linc 

pursuant to the lease transaction proposed herein. 

S11mnu111• of the Trnmmclion: 49 C.F.R. § 1150.43(c) 

llallard is u Class Ill common can icr hy rml which owns or Jc35ei, uncl operates 

upprox1111atcly J 1111l~s of rail lme in the Stale of Washington. Addn1011ally, 13allard owns the 

Meeker S0u1hc1 n Railroad wluch opcmtcs n 5 mile 1uil line also in the State of Washington. 

l.klllard also cuncnt\y operntcs the Lme a\ issue here under an agency 

1clmionsh1p/mtcrim operating agreement with ECRR. 

Pursuant to the agreement to be entered into by Ballard and ECRR: Ballard will 

lease and operate EC.:RR's nul line between milepost 23.8 111 Woodinville, Washington and 

~2-
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nulcposl 38.25 in Snohomish. Washmgton. The toud distance of the I.me 1s npprox1n1.1tdy 14 45 

route nulcs 

follows. 

The complete nnme and address of the earner leasing the Lme to llallard is as 

Eastsidc Community Rail. LI..C 
1340 Lombard Street. 11606 
San Francisco, CA 94109 

Ballmd intends to consummutc its lease of the Line and commence operation~ on 

lhc line on or shollly afic1 May 2, 2013. 

i\lnp: 49 C.F.H. § I IS0.43(f) 

A map showing the Linc and the surrounding area is attached as Exhibit A 10 this 

Notice. 

Ccrlific:alc of Cornplmnce: 49 C.F.R. § I 150.43(g) 

A Ccru ficatc of Compliance with the provisions of 49 C F R § l ! 50.43(g) 1s 

au.ached as Exhibit 13 to this Notice. 

Trammctions Imposing Interchange Commitments: 49 C.F.R. § 1150.3(11) 

Not apphcablc, as the Lme does not connect with any railroad other than BNSF 

Rmlway Company, nnd no interchange commitments cx1s1. 

Ad,•nncc Notice: 49 C.14~.I{. § I 150.42(c) 

The projected anmml operating revenue of Ballard upon consummation of this 

transaction docs not exceed S5 m1llmn. and. accordmgly. lhe tidvancc noucc requirement.., or 49 

C.F.R § I I 50.32(c) are 1101 applicable 10 this mmsnction Sec E~h1b11 B hcrc10. 

- 3 -
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[D\•ironmenlal and lli!ltoric Presen•11tion Dat11: 49 C.F.R. § t 10S 

Under 49 C.F.R. § 1105.6(c)(2)1 Ballard's proposed lease and operation or the 

Linc is exempt from environmental reporting requirements. The proposed tnmsaction will not 

result in significant changes in currier opcr.:nions, i c., changes thut exceed the thresholds 

established in 49 C.F.R. § 1105 7(c)(4) 01 (5) 

Under 49 C.F R § 1105.S{b)(l), Ballard's lease and operation or the I.me also is 

exempt from historic preservation rcpo1 ting requirements The proposed lease is fo1 the purpose 

of' contmucd ruil opcmtions. Funher Surface Transportation Board approval is required to 

abandon or discontmuc any service and there m"C no plans to dispose of or niter propcrlics subject 

to Board jurisdiction that arc fifty years old or older. 

Caption Summan•: 49 C.F.H. § t I ~0.44 

A caption summary in appropriate form is :.1llachcd as Exhibit C to this Nouce 

D:.ncd: Mmch 29, 2013 

Respectfully submmcd, 

1.-;;:- / . By:' ~-- A, t ,,.,,..... 

Mylc ., Tobin 
etcher&. Sippel LI.C 

29 North Wacker Drive 
Suite 920 
Chicago, Illinois 60606-2832 
(3 12) 252-1500 

ATTOl{Nl~Y FOi( HALLAHD TEIIMINAL 
RAILIIOAI> COMPANY, L.I ... C. 

-4-
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BNSF Woodinville Subdivision 
(N R~ton to Snohomish) 

Existing Rall Lines and Regional Trails 

-'-+ BNSF Comdor Under Sludy 
......- Olnt< RtglONII Rail Linet 

R4IQIOO&l 81ke Rouwl/'Trah 
Me1toPOlitan Tr-anepottation System 

Ci(y Limitl 

D Urban Growth Arn .. 

Kitsap 

Port ­
ofSeanle 

Snohomish 

King 
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EXHIHITB 

CERTIFJCATrON 

Byron Cole, under penalty of perjury, hereby certifies that the projected annual 

rail revenue of Ballard Terminal Railroad Company. LL C as a result of the transaction 

proposed herem does not exceed SS million and will not result in the creation of a Class II' or 

Class I carrier under the provisions of 49 C.F .R. § 1201 ( 1-1) 

General Manager 

Dated: March~. 2013 
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SURFACE TRANSPORTATION BOARD 

NOTICE OF l~XEMl'TION 

rlNANCE DOCKET NO. 35730 

l~XIIIIJIT C 
CAPTION SUMMARY 

13ALLARD TER.1"1INAL RAILROAD COMPANY.LI. C. 
-- LEASE HXHMPT10N --

LINE OF EASTSIDI: COMMUNITY RAIL. LLC 

llullard Tc1minal Ruilruad Company. L.L.C (''Ballard"), a Class Ill rail carrier. 

has lih:d a Verified Nouce of Exemption to lease from Enstsidc Commumty Rail, LLC 

("ECRR") and operate ECRR's rml ltne between milepost 23.8 m Wood11wille. Washington und 

milepost 38.25 al Snohomish. Washington. ~\ total distance of a11proxnnatdy 14 4S route miles 

(the ''Linc"}. 

2013 

Bullard expects to consummate its lease of the Linc on or shortly after May 2, 

Comments must be lilcd with the Board and.served on 

Myles L. Tobm 
Fletcher & Sippel LI .. C 
29 North Wacker Drive 
Suite 920 
Chicugo, Illinois 60606-2832 
(312) 252-1500 

This Notice is filed under 49 C F R § 1150 41 If 1he Notice conuum, 1111.sc or 

misleadmg info, nmtion, the exemption 1s void ab mitio Petitions 10 revoke the exemption under 

49 U.S C. § 10502(d) mny be filed at any time The filing of n peuhon to revoke will not 

amonuuically stny the lransucl1011 
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Dated· April_.2013 

By the Board 

Cy111hm T. Brown 
Cluc1: Section of Adnmustnuion 

2 
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VERIFICATION 

Byron Co1e, under penalty of perjury, deposes and says that he 1s General 

Manager of Ballard Terminal Railroad Company, L L.C., that he has read the foregoing Notice 

of Exempuon and knows the facts asserted therein, and that the same are true as stated. 

Dated· March~. 2013 

11 
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OPERATIONS AND MAINTENANCE AGREEMENT 
BETWEEN 

PORT OF SEATTLE 
AND 

GNP RLY. INC. 

This Operations and Maintenance Agreement (the "Agreement") is entered into a-s of the · 
_/__%_ day of t)EZi=Mt3cR. , 200_1_ ("Execution Date"}, between the PORT OF SEATTLE, a 
Washington Municipal Corporation ("Port"), and GNP RLY. IN~ .• a Washington corporation 
"' .... P"") l_ 1 V . 

Recitals. 

A. Pursuant to the Purchase and &ale Agreement between Port and BNSF Railway 
Company, a Delaware corporation ("BNSF"), dated May 12, 2008, as amended; Port acquired 
certain rights-of-way from BNSF ("Port Property") and BNSF reserved for itself certain freight 
easement rights under the Quitclaim Deed ("Deed") to the Port; and 

B. BNSF has ,conveyed its fireight,easement rights to TPO by .quit..cl:aim deed dated 
·of even date herew.it11 ("Easement''). The Easement ·gives TPO the right to operate on a portion 
·of the Port Property (as ·defined in Section 1.4 below, the "Corridor"), and 

C. TPO intends to use the Corridor to provide Freight Rail Service and Excursion 
Rail Service ( defined below); and 

D. Pl*isua11t t@ a,RaiJJiOad Rig;bt-of-Way Llcer;i.se A~eemmt· f'Li.eeJlliSe"} between. 
· Port dated of even date herewith, attached hereto and i.11ooxpo.ratoo herein a:s Exhihi,t A, TPO 

intei:ids to u.se the Excursion Spur (~·defined in-the Licens.e} to pr9vide Excursion Rail Service 
on the Excursion Spur, which i-s "ra.ilban.ked" as set forth more fully in Recital D of the License. 

E. The parties desire to set forth in this Agreement their respective rights and 
obligations with respect to TPO's use of the Corridor and adjacent Port Property for Freight RaiJ 
.Service and ·r.elated a.cavities. 

F. The TP.O has .been qualified by the Surface Transportation Boord {"STB'') :and is 
willing to provide ra"ilroad freight transportation service to the public upon the terms and 
conditions containt::d herein. 

G. The TPO intends .to work in partnership with local governments, economic 
development authorities, shippers and Class I railroads to develop i1U1ovative and. efficient 
opera.ting and shipping methods and im:p:revem~nts ia, @rd.er to provide oompetitive rail service 
for the iegiea • s. tail shipper-s. 

ll ~: ~ • ~, '' -'•' , • ~ c '. • ' • ' ~ ; • , - , \. , • < ', I • •, • , • ' ._ I - • I ' 

., 
' 

,; 



Agreement 

NOW, THEREFORE, in consideration of the mutual covenants in this Agreement and 
other good and valuable consideration, the receipt and sufficiency of which are acknowledged, : · : · · ' 
the parties agree as foJJows: 

SECTION 1. Definitions. 

1.1 'Additions and Alterations" means any improvements constructed by or on 
behalf of either party on the Corridor after the Execution Date, including, without limitation, 
additions, alterations and bettennents of any Facilities, and any construction, reconstruction, 
modifications and renewals thereof or any reconstruction, modification or renewal of additional 
Facilities, but excluding maintenance items. 

1.2 'Automatic Warning De¥ices'' means traffic .control devices at railroad-strut .at- · 
_grade cr.ossings and at railroad-ped.estria:c,i at-gr.ade crossings, including, without limitation, .any 
com bi.nation of flashing .light signals, bells, automatic gates, active .advance warning devices, 
highway traffic signals and their associated activation and control devices, control relays and 
batteries, microprocessor technology, and associated electrical circuitry. 

l .3 "BNSF' is defined in· Recital A. 

1.4 .. Conidor" means the portion of rail line to which, TPO acquired ceitaiJl,rights· 
pursu:ant to. the Easement, located between milepost 23 .B in Woodinville, King County, 
Washington to milepost 38.25 in Snohomish, Snohomish County, Washington. 

l .5 "Deed" is defined in Recital A. 

1.6 "Easement" is defined in Recital A. 

1. 7 "Enviromncntal Laws" means any and all applicable laws, statutes, regulations, 
enforceable requirements, ·orders, decrees, judgments, injunotians, permits, 11pprovals, 
authorizations licenses, pennissions or binding agreements issued, promulgated or entered into 
by any governmental agency having jurisdiction over the environmental condition of the 
Corridor, relating to the environment, to preservation or reclamation of natural resources, or to 
the management, release or threatened release of contaminan.ts or noxious odors, including.. 
with.out limitatioo., the Hazar;dous.Materia!s· Transportation Act, th.e Comprehensive 
Environmental Response, Compeasation and Liability Act of 1980, as amended by the 
Superfund Amendments and Reauthorization Act of 198.6 ("~CLA"), the Solid Waste 
Disposal Act, as amended by the Resource Conservation and Recovery Acl of 1976, and the 
Hazardous and Solid Waste Amendments of 1984, the Federal Water Pollution Control Act, as 
amended by the Clean Water Act of 1977, the Clean Air Act of 1970, as amended by the Clean 
Air Act Amendments of 1990, the Toxic Substances Control Act of 1976, and any imilar or 
implementing state law, and 011 amendments or regulations pr-0mulgated ther-eunder. 

1.8 "Excluded Conduct'' isdefuied in Section 7.4. 
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1.9 "Excursion Ra1l Service" means the deployment and operation of trains using the 
facilities for excursion passenger service and not for commuter rail passenger service or any 
other service. 

1.10 "Execution Date" means the date on which this Agreement is executed and 
becomes effective. 

l. l I "Facilities" means all rails, fastenings, switches, switch mechanisms and frogs 
with associated materials, ties, ballast, signals and communications devices (and associated 
equipment), Additions and Alterations, drainage facilities, Automatic Warning Devices, traction 
power substations, overhead catenary systems, bumpers, roadbed, embankments, bridges, 
trestles, culverts, buildings and any other structures or things necessary for the support thereof 
and, if any portion thereof is located in a thoroughfare, the term includes pavement, crossing 
planks and other similar materials or facilities used in lieu of pavement or other street surfacing 
materials at vehicular and pedestrian crossings of tracks, and any and all structures and facilities 
required by lawful authority in connection with the construction, renewal, maintenance and 
operation of any of the foregoing. 

1.12 "FRA" means the Federal Railroad Administration. 

I .13 "Freight Rail Service" means only (a)the common carrier freight rail operations 
conducted by TPO or TPO's tenants or assignees on the Corridor and (b) the head and tail 
operations associated therewith and conducted on the Excursion Spur in accordance with the 
License, and no other freight service. 

1.14 "Hazardous Materials" means any material or substance: (a) the presence of 
which requires investigation or remediation under any Environmental Law; or (b) which is 
defined as a "hazardous waste," "hazardous substance," "pollutant" or "contaminant" under any 
Envirorunental Law; or (c) the presence of which on, under or over adjacent properties 
constitutes a trespass by the owners of the Corridor and poses a hazard to the health or safety of 
persons on adjacent properties; or (d) the presence of which on, under, or over the Corridor 
causes a nuisance on adjac~nt properties and poses a hazard to the health or safety of persons on 
adjacent properties. 

l.15 "Invoice" is defined in Section 9. I. 

1.16 "Loss" or "Losses" means all losses, damages, claims, demands, costs, liabilities, 
judgments, fines, fees (including, without limitation, reasonable attorneys' fees) and expenses 
(including, without limitation, costs of investigation, defense expenses at arbitration, bial or 
appeal and without institution of arbitration or suit, and, with respect to damage or destruction of 
property, cleanup, repair and replacement expenses) of any nature arising from or in connection · 
with death of or injury to persons, including, without limitation, employees or tenants of the 
parties, or damage to or destruction of property, including, without limitation, property owned by 
either of the parties or their tenants, in connection with Freight Rail Service or Excursion Rail 
Service on the Corridor. 

1. I 7 "Port" is defined in the preamble. 
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1.18 "Port P-roperty'' means -the rights-of-way acquired -by Port from BNSF under the 
Deed that are subject to TPO's rights under this Agreement; provided, that if Port transfers · 
individual parcel(s) to third parties not affiliated with Port, and the transferred parcel(s) do not 
remain subject to this Agreement as provided in Section 12.12, such individual parceJ(s) shall not 
be deemed "Port .Property.'' 

I .19 ''Track" mea!l!S an.y an.d aU maim.< track, sidings, y~ds, spl:lCs: and e>ther, traek 
constructed OY to- be constructed upon and across· the Conidor. 

1.20 "TPO" is defined in the preamble. 

SECTION 2. Rail Service. 

2.1 TPO's Rights and Ob1~gations. 

TPO -shall have the exclusive right and obligation (subject to TPO's unfettered right to 
abandon or discontinue Freight Rai] Service) to provide, by itse]f and/or by or through any entity 
designated by TPO and approved by the Port, Freight Rail Service and/or Excursion Rail Service 
on and over the Corridor. TPO, and/or its designee, shall also have the right to: 

a) · Modify, construct. maintain, replace~ rem0-:ve and operate the 
Tracks upon and across 1he Con:idor i~ ord,er to fulfill common carrier ot?ligations to existing and 
px:ospective shippers and receivers of freight, at the expense of entities, other than Port. 

b) Perform any work prescribed by any FRA inspector. 

c) Use existing Tracks in the Corridor for switching cars to or from 
indus.tries served by industry tracks, which use .includes setting out .or -picki.og up.cars ; provided.. 
that TPO shall not tt.ansport ,or store..on :the Corridor or :on P.ort Pr-opcrty any toxic inhalation 
hazards (''TIHs") er poison inhalation hazar,d.s ('"'PIHs"). 

d) In the event that ccnstruction of any Tracks or TPO's operations 
requires the construction of new Port Facilities, or modifications to, or relocations of Port's 
existing Facilities, such construction, modifications and/or relocations shall be at the expense of 
entities other than Port. 

e) The design, e©nStruetion, modifieation or removal of any Tracks 
and any new, modified or relocated· Port Facilities: necessitated tbeteby, sh-aU &e subject to. Port's. 
prior review and approval, which .approval shall not be unreasonably withp.eld, conditioned or 
delayed. 

f) Use existing Tracks in the Corridor for performing Excursion Rail 
Service described in Sections 1.9 and 5.1. TPO or its designee shall commence Excursion Rail 
Service .on the·CorridW' ,oo later than six-(6) months airer the Execution Date, u.nless TIO aoo the 
Port agree, in writing, to .a later date . 

. g) The .parties acknowledge that TPO intends to designate Ballard 
Terminal Railroad Company, LLC. ("Ballard Sbortlines") as the entity that will conduct the 
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Freight Rail Sernce authorized under this Agreement. Prior to commencement of Freight Rail 
Service by Ballard Shortlines on the Corridor, TPO shall provide for the Port's approval a copy of 
the signed agreement between TPO and Ballard Shortlines for such operations. The agreement 
between 'fP0 .an<l ;Balhn:d Sbortlines ~haH incorpor,ate and :be subject to aH .of 'the ter.ms .and 
provisioos of:this A.gr-cement. 

h) 'fPO.acknowledges and a.gr-ees that, -consist-eat with Section 2.2, 
Port may enter into agreements with one or more third parties for certain non-freight, passenger 
transportation uses on the Corridor (e.g., commuter rail service) during the tem1 ofthis 
Agreement, that are not inconsistent with TPO's rights under this Agreement and do not 
materialiy interfere with TPO's right and obligation to operate Freight Rail Service on the 
Comdor. tP'O shall cooperate with those parties aiu:tfu>r.ized hy the P'ont to eLbS.\ll'~ the 
accommodation: of such passenger transportation uses: on the Corridor. 

2.2 Port's Rights and Obligations. 

a) Port expressly declines to assume any obligation to provide 
common carrier freight rail service on the Conidor. Neither Port nor any person or entity other 
th.an TPO { or its permitted successors or assigns) shall be peimitted to provide any type of freight 
rail service on the-·O@Iridor. 

b) Por.t, at Port's election, ,may perform. a semi-annual joint inspection 
of !:he Conidor -by representatives of the Port upon reasonable advancenotice ·f<tr the ·first twe (2) 
years, and annual joint inspections thereafter. Appropriate representatives from both Port and the . 
TPO shall participate in and cooperate with the joint inspection(s) via hi~rail or other suitable 
means of railroad track inspection. The Port may perfonn more frequent inspections of the 
Corridor, at its election, at any time during the tenn of tlie Agreement se long as tfie fo.Uowing 
coaditiens. are met: (1} Port provi,des. advance notice to TPO i.nr accotdanee wifuS'ection 6:.1 e); (2) 
Port complieS' wf th all reasonable safety requirements, of the TPO or as required by law applicable · 
to the Corridor; (3) P~nt ob~ain_s the appropriate authorizations from TPO to b_e on the designated 
portions of the Corridor; (4) TPO will be allowed to participate in any inspection; and (5) the 
inspections are planned and coordinated with TPO to minimize any interference with TPO's 
operations on the Corridor. The Port may request, at its sole discretion, that the inspections be 
perfom:ied by an authorized FRA inspector, whose findings shall be bindir}g on the Port and the 
.TN). 

c) · In the ev.ent the TPO fai:ls ,to .or ls un~le to perform any woo-k it -is 
·required to per-form under.this Agreement, the Port may perform such work. Any such work by 
Port shall be performed in accordance with TPO's schedule and design, (as approved by Port 
under Section 2.1 above, and the reasonable documented out-of-pocket cost thereof shall be 
reimbursed by TPO to Port in accordance with Section . 

d} Port shall have the right to contract with third parties for certain 
non-freight, passenger. tuarn.sportatiom,uses oa the Corridor (e.g., commuter raif serviu) during the 
tenn of this· Agreement, and to grant easements, licenses· or pennits affecting the Corridor as long , 
as such use, easements, licenses or permits do not interfere with or create safety hazards for 
TPO's continuous and uninterrupted use of the Corridor under the terms of this Agreement. 
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SECTION 3. Maintenance, Repair and Replacement Obligations. 

3.1 General Maintenance, Repair and Replacement ObJigations. 

:a) Ex-eept as otherwise provided ju.this Agreement, TPO shall 
provide general maintenance and -maintenance of w:ay .services, including without limitation, 
inspection, maintenance, Tcpair, installation, alteration and rq,lacement (as necessary) of :all 
Tracks and Facilities, including without limitation, Automatic Warning Devices and grade 
crossings (including embankments, crossing panels or planking, pavement and curbing) to the 
extent the same are subject to governmental requirements in connection 'with grade crossings, 
located within the Port Property, including the Corridor, in accordance with all applicable laws, 
rules: and re~tton.s; and in, a,oondit:i:on reasooably suiltable for-1:J?O' & ip:ten.ded use of the 
Corridar. 

b) Notwithstanding the p1:ovisiaus of Section 3.1 above, any damage 
to or destruction of Facilities caused by a party or its employees, contractors, invitees or licensees 
shall be repaired or replaced at the sole cost of such party. 

c) The TPO shall allow the Port to conduct inspections of the 
Corridor .as provided in ·Section 2.2 b ). 

3 .2 Remedies. 

a) In the event that TPO, as the responsible party for maintenance, 
repair and replacement of any item, fails to perform its maintenance obligations under this 
Agreement, and such failure results in an imminent and substantial danger to human health or 
safety or to property, Port shall promptly notify TPO and the FRA. IfTPO fails to perform its 
maintenance obligatiO:tl..S;. Port may perfomn·,suah obligations immediately upon notifying TPO-h)'. 
teleph<>ne at the numbet' set forth. below. Port shall be entitled to· full ireimhursemet.tt fr.om,.TPO 
within thirty (30) days. after submission of a written In.voice thei:efo.r. 

b) ln the event that TPO or Port discovers, or receive notice of: any 
malfunction of, or damage to, Automatic Warning Devices, the discovering party shall promptly 
notify the other party by telephone at the telephone number set forth below, and TPO shall follow 
its :usua:l response practices fa the ev,en't ·of •a:Qyma!-function of, or ,damage to, Automatic Warning 
~ces. 

Port Duty Officer Telephone No.: 

TPO Duty Officer Telephone No.: ____ _ 

3.3 Grade Crossing Reconstruction. 

'The parties aeknowledge. that certain maintenarree procedures may cause an,increase in 
the surface elevation of grade crossings, and that TPO may, from time to time, need to perfonn 
additional maintenance or reconstruction work in order to prevent unsafe elevation differentials 
between the tracks used by TPO and other tracks. TPO will be responsible for any such 
maintenance and reconstruction work of any such grade crossings. 
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SECTION 4. Construction of Additions and Alterations. 

4.1 Design and Construction Standards. 

· The design and construction of any Additions-:and Alterations. on the Corridor shall 
oomply with a.U a:p.plica.ble laws, rales. and regulations. The part}( constructing Additions. and 
Alterations shall follow its customary safety procedures and shall use-reasonable efforts to· 
pertbnn work on Additions and Alterations at such times and in such manner as not to materially · 
interfere with, delay or endanger the equipment, Facilities or other facilities of the other party. 

4.2 Design Review. 

ln the course .of ,designing Additions and Alterations, :the,constru:cting party shall 
reasonably notify and ·consul_t with the •ether party with -respect to the design and oonstmcfi.cm .of 
the Additions and Alterations. If requested by the other party, the constructing party shall 
deliver to the other party for review and conunent copies of each set of plans for Additions and 
Alterations during the planning and design process. The other party shall notify the constructing 
party in writing within fifteen (15) days after its receipt of the plans as to whether it wishes to 
comment on the p.Jans. If so, then the othei; party shall have the right to provide the con.<;tru.cting 
party, within thirty (3'0).days after the other partJ('s receipt of any such set-of plans, written 
oomm.en.ts. and su.~ons: regaraing sueh plans.. If the other party timely disapproves: such 
!)lans, the parties shall" meet within fi.fteern ( 15). days after disapproval. to negotiate in..good. faith:. 
to develop plans acceptable to both. If the parties are unable to agree upon changes to the plans, 
either party may submit I.he matler to arbitration pursuant to . Upon completion of final plans, 
the constructing party shall give a copy of the final plans to the other party for review to ensure 
the incorporation of all agreed-upon changes to the plans. 

4.3 Grade 'Separation P.i:ojects. 

In the event ofa public grade separation project, TPO ·shall be solely responsible for any 
costs assessed thereunder. JfTPO determioes that a proposed grade separation project is 
desirable and is not feasible unless TPO contributes more than the costs that would be assessed 
to TPO under applicable laws, then Port agrees to consider in good faith the desirability of the 
proposed project and whether TPO's additional contribution should be reimbursed by Port~ 
provided, however, that·-Port sh.all have no obligatien, to r.eimb~e TPO--for suehi.additional 
contrib:utlo1e except to· conside,; it in: good faith as pt-ovided above. 

SECTTON 5. Operations. 

5.1 TPO's Operations. 

TPO shall hav.e exclusive .authority to manage. direct and .control aU .activities on the 
Corridor t<> provide Freight Rail Service, and E:ix-cursion Rail :Se.rvioe, including. without 
limitation, the -operatiOJl!S ~fall :trains, looometives, rail .cat's and,rai] equipment, and :the 
movement and.spec~ ,of the.same ion the Coo-rido.r. 

. . ; 
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6.1 Reciprocal Access and Notice Rights. 

Subject to the procedures set forth below, and to be in compliance with all applicable 
.rules and re.,gulations .of' the FRA~ -the parties ·shall have -the fo-Uovrihg -retjprgcaJ. access rights: 

3) ·P.ort ·may ,enter upon the Corridor fur :the p.uq,oses set forth in 
Sections 2.2 .and 3.2. 

b) In the event the Port becomes aware of or is notified of an 
emergency of any kind, Port shall provide inunediate notice of such events to TPO's duty officer 
at the contact number set forth in Section 3.2. 

c) Security personnel of eithet party in-pursuit of a criminal suspect 
may enter upon the Comdor fDT the pur.poses, of apprehending the suspect. 

d) TPO may enter upon the Port Property for the purposes set forth in 
this Agreement 

e) Except for emergencies when reasonable notice under the 
circumstances shall be given, P.ort :shall give TPO :at least forty~cigbt ( 48) hours' prior t~-ephonic 
notice of :any entry· onto the Corridor, and 'Shall not-enter 'l:lpon the Conirlor ·until a valid work 
permit is issued byTPO. If flagging is necessary, no entry·shall be-made until TPO has made 
arrangements for flagging. 

· t) Any entry by Port (or its contractors, invitees or licensees) on any 
portion of the Corridor within twenty feet (201 of the track center of the Corridor shall be subject 
to the notice and flagging r.equiremcnts under subparagraph above, unless the parties agree to an 
alternative p,roced:me. 

' f 

. : 

g} Ha.zacdous Materials may be bm:ught by, TPO- onto. the Corridor : · : · 
only to the extent necessary fo1· the purposes for which·entry is allowed under Section 7.1 , and in 
all events in compliance with all applicable Environmental Laws. Notwithstanding the foregoing, 
TPO shall not transport, bring onto, or store on the Corridor or Port Property any TH.ls or PHls. 

,h) ~n the -event ofl.eakagc, spiµage, i:ae1ease, di:scharge or disposal o'f 
al)Y Hazmdous Materials by TPO {includmg, without limitat:i<:>~ by explosion), TPO shall gi~e 
P.ort prompt notice of sooh event, and ~t its ·sole ic~st :and -expense, .clean ,or Femediate Port's · 
property to the standards required by law or by any govermnental agency or public body having 
jurisdiction in the matter. s·hould any such leakage, spillage, release, discharge or disposal result 
in a fine, penalty, cost, or charge, 'f PO shall promptly and fully pay such fine, penalty, cost or 
charge. TPO shall be responsible for any such leakage, spillage, release, discharge or disposal by 
any third party it admits to the Corridor. TPO shall indemnify, protect, defend, and hold. harmless 
Poct, its trustees, direetors, officers,, employees,. agents, contractors, parent corporations and 
subsidiaries from a1:1cl against any and all liabilities or claims for all l<i>SS', damage~ injury, and 
death arising as a result of any, such leakage~ spillage, release, discharge or disposal The 
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provisions of this Section 6.1 h) are in addition to and not in limitation of the provisions of 
hereof, and shalt survive the termination of this Agreement. 

SECTION 7. Liability. 

7.1 Hazardous; Materials and Envirorunental Liability. 

a) If the performance of this Agreement creates an-y solid· or 
Hazardous Materials (e.g., the removal of any materials from the trains that require disposal), said. 
Hazardous MateriaJs shall be properly disposed of in accordance with federal, state and locaJ 
laws, at the expense of the TPO. In no event shall the Port be identified as the generator of the 
Hazardous Materials. The TPO shall notify the Port of any -such Hazardous Materials and the Port . 
shallr.eceive a .copy of the results of;any tests conducted -on the wastes. The TPO.-shall bold 
harmless, indemnify and -defend the Port ft.om any daim~, -costs, <JamagesJ fines :or ·other penalties 
arising from the disposal of any Hazardous Materials created by the perfonnance·of this 
Agreement, regardless of the absence of negligence or other malfeasance by TPO. This provision 
shall survive the termination or expiration of this Agreement. 

b) At no time during the term of this Agreement shall the TPO or its 
desigl'l.ee, wit.J:10-u:t ft?st ob.taming-the written, oonsent of the Pert, maintain; !treat,. dispose of, store. 
or have oo the-Cemdorand/'or P'ott Pr0perty, or permit any-other party·to.hav~ main.ta.in, treat, 
dispose-of, or store on the Corridor and/or Port Property, an~thing which is classified by federal, 
state or local laws as Hazardous Matefia-ls or which requires a-pennit for the storage, treatment, 
disposal, handling or maintenance of it from any government authority. This excludes (1) 
transport or storage of materials by or on rail as long as said transport or storage complies with aU. 
Environmental Laws, including the Hazardous Materials Transportation Act, 49 U.S.C. Section 
1801, et -seq., and Sections 2.1.c).and 6.1 ·g),of this Agreement, aod-(2) petroleum pr-oducts, 
luhricants, antifreeze .and S'1.1Ch .ether materials that may be normally .consumed in the daily 
~perations of-a·railroad. An_y permits required in oompli-anee with this provision '.an<l :a11 federal, 
state or local laws shall be obtained at TPO's sole cost. 

. c) The TPO further agrees to indemnify and hold Port harmless from 
all costs, expenses, liabilities, demands, claims, causes of action.at law or in equity whatsoever 
arising from its, or any: of its contractors, agents or invitees', treatment, disposal, storage, 
maintenance or, handling o.f any Hazaro.0.us. Mat-erials on the Camdor, and/er Port Property during 
the term of this Agreement,. including, but not limited te.,. the. cost of clean-up, envirorunental 
dainage assessments, defense and reasonable attorney's. fees. The Port agrees to cooper.ate in. the 
prosecution and collection of all costS, expenses, liabilities, demands, and cli\-ims, associated wi-th 
any treatment, disposal, storage, maintenan.ce or handling of any Hazardous Materials on the 
Corridor and/or Port Property, including, but not limited to, the cost of clean-up, environmental 
assessments, defense and reasonable attorney's fees, prior to occupancy by the TPO, against any 
ideritffied r,esponslble·party. 

>d) The p:r.oviswns '°f Sections 7 .2 through 7 .,m shall in ·no way limit '01' . 

reduce the application, enforceabihty·or ·effect ,ofthis Section 7.1. 
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7.2 Assumption of Responsibility. 

a) Except as otherwise expressly provided in this , TPO will assume 
all Losses and will indemnify Port for all Losses which arise from TPO's presence on the 
Corridor or; on Port Property wrthout regard to fault, failm-e, a-egligenee, ~uct.. malfeasance,. 
or misfeasance of TPO or its employees:, agents or servants. 

b) The a1location of responsibility for Losses under this applies only 
to Losses proximately caused by incidents occarringon or adjacent to the Corridor or Port · 
Property, and arising out ofTPO's presence on the Corridor, or on Port Property. 

c) All costs and expenses incurred in connection with the 
mvestigation, :adjustment and ,defense of-any .claim or suit shall be included as part of the Loss for : 
which responsibility is assumed under the teims-ofthis, including, without limitation, salaries or 
wages .and associated benefits of, and ou1~of j>ocket expenses incurred by or with respect to, 
employees of either party engaged directly in such work and a reasonable amount of allocated 
salaries and wages of employees providing support services to the employees so engaged directly 
in such work. 

7 3 Atlgption. of R:.eg,onstbilities. 

a} Invitees. Losses arising out of personal injury (inclw:ting bodily 
injury and death) to, or property damage suffered by, an invitee of either party shnl.l be the 

· responsibility of and borne and paid solely by TPO, except as otherwise provided in Section 7.3 
a) i and Section 7".4. Consultants and contractors of TPO, and any person who is on, or has 
property on, a train or other rolling stock operated by or for the account ofTPO or admitted to 
operate on the Corridor ( other than an employee of TPO engaged in performing duties for TPO), 
:sha11 Tebnttab1y be presumed to be ;an invitee of TPO. 

1. If an invitee of Port is negligent and -causes Losses to T.PO or Pc0rt.: 
Port will be r~onsible for such Losses and will indemnify TPO. 

b) Persons Other Than Invitees. Ex.oept as provided in Section 7.4, 
Losses arising out of personal injury (including bodily injury and death) to, or property damage 
directly suffered by any person who is not an invitee of Port or TPO (including, without 
limitation, Port, TPO, employees of Port or TPO while engaged in the performance of their duties 
as an employee, persons in adjacent public streets {including public sidewal~s}, and trespasserSl)~ 
shall be the .resp0nsibility of and home and paid exclusively by TPO. 

c) Unenforceability. If any of the provisions of this Section 7 .3 
would otherwise be prohibited by or Wlenforceable under the laws of Washington State (including 
a detennination by a final judgment of a Washington State cowt with jurisdiction that 
indemnification under the circumstances involved is against the public policy of Washington 
State), the indemnity provided by StJch provision shaII be-deemed to be limit~ to and-0perative 
only to the-maxjmum :eKtent permitted b,.y law. Witbeut limitatio~ if it is determined by a final 
judgment of a ·Washington State ·court with jurisdiction that any law or public policy of 
Washington 'State prohibits the indemnjfication of a party for its own sole negligence in any 
instance covered by the provisions of this Section 7 .3, those provisions shall be deemed to 
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exclude indemnification for such party's sole negligence but to pennit full indemnification, as 
specified in this Section 7.3, if both parties were negligent. 

7.4 Excluded Conduct 

"Excluded Conduct" shall mean conduct by a supervisory level or higher employee of 
one of the parties, where such conduct is alleged in a properly filed complaint by a plaintiff or 
plaintiffs as the basis for an award of exemplary or punitive damages under Washington State 
law, and actually results in an award of exemplary or punitive damages by a jury after trial of tbe . 
issues and exhaustion of judicial appeals which would permit the award of exemplary or punitive 
da.'Ilages. Neither party shall be indem.'1.ified for any Loss resulting from its own Excluded 
Conduct, and in any such _case such party shall be responsible for and bear the Loss in proportion 
to its relative degree of fault and be responsible for and bear all exemplary or punitive damages, 
if any, resulting from its Excluded Conduct. If a party asserts that the other was guilty of 
Excluded Conduct and denies liability for indemnification of the other party based thereon, the 
party asserting such Ex.eluded Conduct shall have the burden of proof in establishing such 
conduct. 

7.5 Scope of Indemnification. 

a) In any case where a party is required under the provisions ofthis 
to bear a Loss, it shall pay, satisfy and discharge such Loss and all judgments that may be 
rendered by reason thereof and all costs, charges and expenses incident thereto, and such party 
shall forever indemnify, defend and hold harmless the other party and its commissioners, trustees, 
directors, officers, agents, employees, shareholders, parent corporations, subsidiaries and 
affiliated companies, or governmental entities from, against and with respect to any and all Losses 
which arise out of or result from the incident giving rise thereto. 

b) TPO hereby waives any immunity TPO may have under applicable 
workers' compensation benefit or disability Jaws (including but not limited to Title 51 RCW) in 
connection with the foregoing indemnity. Such waiver shall not prevent TPO from asserting such 
immunity against any other person or entities . TPO AND PORT AGREE AND 
ACKNOWLEDGE THAT THIS PROVISION rs THE PRODUCT OF MUTUAL 
NEGOTIATION. 

c) TPO shall indemnify, hold harmless and defend Port from any and 
aJJ Railroad Unemployment Insurance Act (45 U.S.C.A. §§ 351 et seq.), Railroad Retirement Act 
(45 U.S.C. §231 et seq.), Railway Labor Act (45 U.S.C. Sec. 151 et. seq.), Federal Employers 
Liability Act (45 U.S.C. Sec 51 et. seq.), conunon carrier obligations pursuant to (49 U.S.C. Sec. 
10101 et. seq.), and any Federal rail safety legislation, that arise from TPO's use of the Corridor 
and the Port Property. 

7 .6 Procedure. 

a) If any claim or demand (short of a lawsuit) shall be made by any 
person against an indemnified party under this , the indemnified party shall, within thirty (30) 
days after actuaJ notice of such claim or demand, cause written notice thereof to be given to the 
indemnifying party, provided that failure to notify the indemnifying party shall not relieve the 
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indemnifying party from ·any liability -which it m~y ha¥e tf> the indemmfied party under this 
except to the extent that-the Tights -qf tl1e ·indemnifying party are in -f-act prejudiced by such failure. 
The indemnifying party shall have the right, at its sole cost and expense, to control (including the 
selection of counsel reasonably satisfactory to the indemnified party) or to participate in the 
defense of, negotiate or settle, any such claim or demand, and the parties agree to cooperate fully 
with each other in coonectioo with any sucli defense, negotiation or settlement. In any event, the , 
indemnified party shall not imke an)' settlement '1>f ~ clamra.or demands. whieh,might give rise : 
to liability on th-epart of the indemnifying party under this without either providing the 
inderrmiPjng party with a full ref ease with respect to such liability or obtaining the prior written 
consent ofth.e indemnifying party, which consent shall not be unreasonably withheld, conditioned . 
or delayed. 

b) Jn .the event .any lawsuit is commenced against either party for or 
10n account ,of any {;o:ss for which the other party may he :solely~ jointly liable wder this 
Agreement, the party sued :shall give the,other party timely written notice of the pend·ency of such · 
acti-0n, ·and thereupon the ·party so ,n,otified ~f ·assume ·Gr join in .the defense theroof. If the party 
so notified is liable1herefor·underthis Agreement, then, to the-extent of-such liability, such party 
shl;lll defend, indemnify and save harmless the part)' so sued from Losses in accordance with the 
liability allocations set forth in this Agreement. Neither party shall be bound by ru:tY judgment 
against the other party Wlless it shall have been so notified and shall have had reasonable 
opportunity to, assume. or j0in in the defense of the action. When so-notified and the opportunity 
to assume or join in.the defense·ofthe actioo has bee01 affor<ie41, thli: party so.netified. shall, to the 
extent of its liability under this Agreement, be bound by the final judgment of the court in such 
action. 

. c) Subject to the provisions of Section 7.6 a), on each occasion that 
the indemnified party is entitled to indemnification or reimbursement under this , the 
indemnifying par:ty shall, at each such .time, .promptly.pay the amount of such .indemnification or 
rcimbursement. ·lfthe indemnified party is:entitlcii to indemnification under this and the 
indemnifying party .do.es not elect to -control any legal proceed~ in ·<CO:nllection therewith, the 
indemnifying party shall pay 1-0 .the indemnified party an amount equal to :the indemnified party':s 
reasonable legal fees and other costs and expeoses·arising as a resul1 of-such proceeding. 

d) Any dispute between the parties as to the right to indemnification 
or the amount to which it is entitled pursuant to such right with respect to any matter shaU be 
submitted to, arbitration pursuant to of th.i's Agreement. 

7.7 Compliancewith Laws. 

Both parties shall comply with all applicable federal, state and local laws and regulations, 
and all applicable rules, regulations or orders promulgated by any court, agency, municipality, 
board or conunission. If any failure of either party to comply with such laws, regulations, rules 
or orders in respect to that party's use of the Corri_dor results in any fine, penalty, cost or charge 
being -.assessed .against .the :other party, ~r 1111;- Loss~ the party which failed t-0 comply agrees to 
reimburse promptly and ,indcmriify, protect, defend {with -oonnsel reasonably:acoept-able to the 
1ndeffi!lified party) and hold harmless the .other party for such amount 
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7.8 Delay/Interruption of Service. 

Port shall not be held liable for any delay or interruption to the trains, locomotives or cars . . 
of TPO-uniess 'due 10 Excluded Candnot.-m ex-oept ,as otherwireprovlided .fo1 m SectioIJ. 7.3 ;_ 

7:9 No Limitation :0n ·Risk Allocation. 

The provisions ofthis Section 7 shall apply notwithstanding ·the provisions -of Section ·8. 
In no event shall the indemnification provisions of this Section 7 be limited to the insurance 
coverage required under Section 8. 

7.1'0 S.tatutory Defortses. 

All statutory defens:es and limitations applieable to P01.t shall be retained by P0rt with 
respect to-parties othev than TPO; and none. are intended to,be·waived with respect to-parties 
other than TPO by Port tmder this Agreement. 

7.11 Survival. 

The pr-0:viskms.ofthis Section 7 shall surviv.e tbe t-erminatioo-0r ,expir.ation ,of this 
Agreem~t. 

-SECTION 8. Insurance. 

8.1 Freight Rail Service Coverage. 

TPO shall obtain and maintain freight service general liability insurance written on an 
"occurrence!' basis, witli minimuml imit& of Five· Million Dollars ($5,000,000}. pee 0eeun-ence. 
The Pert shall be listed as ;n:r additional insured for ongoing and oompf eted operati0ns. CG<verage 
shall include contractual liability coverage with no exclusions relative to rail operation. 
Coverage for punitive a·amages shall be included to the extent such coverage is permitted under 
Washington State law. Insurance shall be placed with a company having a current A. M. Best's 
Insurance Guide Rating of at least "A" or equivalent, and admitted as an insurer by the 
Washington State Office of the Insurance Commissioner. TPO may self-insure to an amount not 
w exceed :One·Miliion Dollars (S·l,000,-000) provided that-totaJ ,cov:eragc1imits '(seif--insw'.ance 
plus ,exress liability msuranoe) me at least to the :amounts stated with.in this Section; pi:ov.ided 
further, that this sentence shall Dl}t inure :to ,the .benefit GfTP-O's successors or assigns with(;)ut 
'the reasonable written consent ·of the Port. 

a) The policy required under this Section 8.1 shall include general 
liability property damage and bodily injury coverage for operation of Freight Rail Service along 
with any related operation, maintenance, and construction on or about the Corridor and Port 
Property.by the TPO. If the policy exefocl·esa maintenance and C01'1Stnlctl0n on or about the 
C<:>rrid0r and. Port Property, a separate railroad. protective liability polfoy. sha:11 be issued in the 
name of the Port with minimum limits· of Two· Million Dollars ($ 2,000,000) per occurrence fur 
bodily injury and property damage, and Five Million Dollars($ 5,000,000) in the aggregate. 

. ..,, 
-' ' ~ . ••~. • - '.-. 1 • ~ t • • : ,, ~ ',· \ ; , • L • • I ' • , : • , , 



h) The policy iequiited-under this$.ection.&.1 shalLalso include 
poJJution coverage whether -iacurred duF.ing oper-at1ons er'iiuring-maintooonce or oonstru-ction. J f 
the general liability policy contains pollution exclusion, a separate pollution policy shall be 
purchased with mirµmum limits of Three Million Dollars ($3,000,000) per occurrence, and Five 
Million Dollars ($5,000,000) in the aggregate. 

c} Toe policy limits required. under this S-ection 8: I shall be adjusted 
ho/ the parties: every three (3} years t0 l'eflect indusmy standar<is, liability claim trends: and market 
conditions. 

8.2 Excursion Rail Service Coverage. 

TPO shall obtain and maintain general liability insurance with an excursion/passenger . . 
·endersement, .and written .on.an "oocurr.eooe" basis, with minimum llinits of Twenty~five Million · 
Dollars ($25.,000,-000) per ,occurr,ence and in the ·aggre_ga-re for :ail Excursion Rai!Semoe in 
which total passenger .and crew count is 50 or less; .and Fifty Million Dollars ($50,000,000) per 
occurrence and in the aggregate for all Excursion Rail Service in which total passenger and crew 
count exceeds 50. The Port shall be Jisted as an additional insured for ongoing and completed 
operations. Coverage shall include contractual liability coverage with no exclusions relative to 
rail operation. Coverage for punitive damages shaU be included to the extent such coverage is 
pem:ritted oo¢er Washington State !aw. lnSUiance shaU be placed-wi~ a company havmga· . 
current A.. M. Best's· Insurance Gui-de Rating 0f at least "A" or equivalent, and admitted as: an 
in.sur.er by the Washington State Office.of the Insurance Commissioner. TPO maj( self~insure t0: 
an ammmt not to, exceed Five Mil1fon Dollars- ($5~ 000,000). provided tha-t total ooverage Jimi ts · 
(self-insurance plus excess liability insurance) are at least to the amounts stated within this 
Section; provided further, that this sentence shall not inure to the benefit ofTPO's successors or 
assigns without the reasonable written consent of Port. 

·a) The pelicy r·equired ·:under th.is 'Section .82 shall include general 
liability pr.operty damage and booily injury .co¥.erage f0r -0per.ation of Excursion R-ail 'Service 
alon_g with any related -operation, maintenance, ·and oonstruction, on or .about the Corridor .and 
Port Property ~y the TPO. If the poli~y excludes maintenance and construction on or .about the 
Corridor and Port Property, a separate railroad protective liability policy shall be issued in the 
name of the Port with minimum limits of Two Million Dollars ($ 2,000,000) per occurrence for 
bodily injury and property damage, and Six Million Dollars ($ _6,000,000) in the aggregate. 

b} The-policy requir-ed·tn1der this: Section 8:.2 shall &SQ: include 
pollution. eo.verage whethexi ine8l!l'ed during operations or during maintenance ot constru.ctfoc... If 
the general liability policy contains pollution exclusion, a separate pollution. policy shall be 
purchased with minimum limits of Three Million Dollars ($3,000~000) per occurrence, and Six· 
Million Dollars ($6,000,000) in the aggregate. 

c) The policy limits required under this Section 8.2 shall be adjusted 
by the.parties -every thFee (3) years to.r.eflect:industzystandards, liabiHty·dairn tr.ends:and mark~t 
oonditions. 
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8.3 Automobile Coverage. 

TPO shall maintain general automobile liability insurance of not less than One Million 
Dofm {$ i;000,-000) per .oC"CUirence, combined single limit for bodily :injttty .and pr-0pmy 
Jdamage usm:g ISO Form CA-00·01 {or.equivalent). Oov.erage shall extend oo all owned, non­
ow.oed, hired, leased, rented, or hoi:.row-ed v.ehicle.s. The policy ,shalJ ,oontai!ll a waiv.er 10f 
subrogationin favor,0fthe P.Qrt. 

8.4 Evidence of Insurance. 

Prior to the Execution Date , and annually thereafter, TPO shall forward evidence of 
iruuranoe as required ih this: S:ectfo>-n- i:ncludrn.g evfdenreof the Port's.status as an additional 
iDSl.lI'OO for the Fi.:eight Rail Service and Exeu:rsioll' Rail Service policies; a:nd a written cap¥ of 
the wafver of subrogation for the automobile liability policy. Upon request from the Port~ TPO 
shall forward certified co.pies, within 30·days of the-request from the·P'ort, of any-binders, 
policies, and declar:ations of insurance that- is required by this Agr-eement. 

8.5 No Port Deductible. 

N.o policies ebtained by TPO fox this Agr,eemeat shall contam ,a decklctible·obligatio1il for 
the P;0rt. If the policy is issued with :a rdeductible.option, the TPO shall be liable for all 
<leductibles, ,as well ,as.any ,applicable .. allocated JO$S .adjustment .expenses .if.applicable. All -costs 
incurr~rl by <S'l pm.gram.of sclf.:insur&J.Ce, .incJudiog ,scJI~insurance .as identified ,in Sections B.1 
and 8.2 are to be borne by TPO. 

8.6 Additional Documentation - Self Insurance. 

If self-insurance is utHized for a: portion of the coverage permitted in Sections 8..1 and 
8::2, evidence must be provided to- the Port ofth.eTPO's net worth, a copy of the most recent 
amlitoo finan.eials,. and a written description of the self-insurance program. This. must ba 
submitted w1th the other·docwnentation required in Section 8.4. 

8.7 . Applicability of Workers' Compensation. 

TPO is :fu~y responsible for ascertaining 'the applic.a'.bility-cff Title 51 lndustrlal Insurance, 
·of the Revised Code ,ofWas~n •. as well anf fede:ral laws that pertain to 'Wm'kers 
,compensation :coverage for -railr.oad employees .and .operators, ·such .as the Federal Employers' 
Liability Act-{FELA). TPO shal1 ·comp1y-wjth all required workers COtl).pensation_requiremerrts 
w11eth.er tht:ough purchase of commer.cial insurance-or as.a qualified self insur.er.. In the -event 
FELA is the. appJicable coverage under this Agreement, TPO shall provide the Port with 
evidence of coverage. An insurance certificate shall be additionally required to show evidence 
of other applicable worker compensation. coverage. 

a)' In the event Title 51 o.fthe Revised Code0fWasfimgton·applies.to . 
this.Agreement, TPO shall submit a cuxren.t employer liability certificate as .issued b.y the 
Wash.in~oo Departmqnt of Labor and Industries that shows the status. ofTPO wm:ker 
compensation account prior to the Execution Date of this Agreement. TPO shall list here their' 
UBI Number 602-672~764 and their State Worker Compensation Account Number 

. . . . 
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____ . TPO·shaU also.provide the Port with·Washlngton-S.tate.Stop Gap einployera> liability 
insurance. Th1s shall be in an amoWlt of One Million Dollars ($1,000,000) per accident and One 
Million Dollars ($1,000,000) per disease using ISO CG 04 42 11 Olor equivalent. This coverage , 
may be provided by endorsing the primary general liability policies identified in Sections 8.1 and 
'.8.2. T-0 'the,extent appliosbJ.e, there·.shalJ be-no ,eJG-cl:usions r.elativ.e to railroad w-0rkers-0r workers : 
covered under the Federal Employers' LlabHity Act. 

Primm Insurance. 

TPO's insurance shall be primary with respect to its obligations under this A,greement 
and non-contributory with respect to any coverage the Port may have. 

8.9 Maintaining.Insurance: Requirements. 

TPO's-insuranee requirement~ shall be maintained for the fuIT term of this Agreement and: 
shall not be permitted to expire or be canceled or materially changed. Each su.ch insurdllc.e 
policy shall be endorsed to state that cov.erage shall not be suspended, voided, canceled, or 
reduced in coverage or limits except after thirty (30) days' prior written notice has been given to 
each insured and additional insured, including the Port. 

8. H) .Stamtory Defenses. 

All statutory defenses and limitations ,app]jcabJe to TPO .shall be retained by TP.O with 
:respect·to parties other than-the Port, and:.non.e,,are intended to be waived by TP-0 with.respect to 
parties other than the Port by the acquisition of insurance by TPO or wider this Agreement. 

8.11 Failure to Maintain Insurance. 

A failure ofTPO'to,maintain the insurance required by this: Section 8 shall not rel:ieve 
TPO of any of its liabilities' or ahligations-under this Agreement 

8 .12- Waiver of Subrogation. 

Every policy of insurance required under this Agreement to be held by TPO shall include 
a waiver of all rights of subrogation against the Port. 

8.13 Other Insurance. 

TPO ,shall require th:atall of its contractors :and :SUb--subeontractoXB carry :a rmlroad 
protective liabHity policy with minimum limits ·of Two Million Dollars ($ 2;000;000) per 
occurrence for bodily injury and property damage, and with an aggregate policy limit of no less 
than Six Million Dollars ($6,000,000). Said policy shaU name the Port as an additional insured. 
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'SECTrON'9. Compensation and Billing. 

9 .1 Invoices. 

. Alny Invoice e-r Invoices: submitted' to; the parties. under this: .A:.greement ( .. Ihvoice'' or 
"Invoiees', mU& he itemized with a detailed desmptie,n,.ofthe work perforoned, the date of sum · 
werk~ the person perfomung such wo.rk,. the time expended and the associated. hourly b-illfng rate: 
or charge·for such work, and any reimbursable expenses (includin&. williout lirmratfon, the cost 
of materials used) incwred in the performance of the work. The party requesting reimbursement 
shall certify that it has actually incurred the expenses set out in its Invoice. Invoices for 
reimbursable expenses may not exceed the out-of-pocket expense for such items. Invoices shall : 
be p.n:i,d within :thirty -(3·0) ,days after reoeipt tlteceof hy .the pay.or. Jf-a party disputes any items ,on : 
,an In11Joice that par,ty may deduct the ,disputed item from the payment. ~ut shall not.delay 
payment for the undisputed portions. The .amounts and reasons for such deductio~ ifsany, ,sha11 
be.documented ·to the .other party witllin thirty .{30) day:s after .r,eceipt.efthe Inv:oiae. -Once 
docomentation· is given for 1he disputed amounts, and accepted by -the paying party, the disputed 
amounts shall be paid by the paying party with fifteen (15) days after receipt of the 
documentation. No Invoice shall be submitted later than one hundred twenty (120) days after the 
?a.st day o,f the ealemf.ar month in whi:ch the reim bursabte expense ar cost cover.e~f therel>y is: 
incurred. 

9·.2 kudit 

So much of the books, accoW1ts and records ( except for privileged or confidential 
records) of each party hereto as are related to the subject matter of this Agreement shall at all 
reasonable times be open to inspection and audit by the authorized representatives and agents of 
the parties. AU-aorountin-g rooor-ds and "Gther supporting pa,pers shall be maintained for a 
minimum of three (3) :Years fr.om the <late thereof. If work r.elating te this Agr«ment is fund:ed 
'in whole or in part by a federal grant, the Comptroller General of the United States and 
authorized representatives o.f the federal ~gency fumishfog the grant shall ha\!e the right .to 
,ex:amine.and audit -such books, -aGcounts, and re.cords in acror-dance with applicable federal laws 
and regulations. 

9.3 Suppomng Docµmeatatioll;. 

Upoo, ireques~ a party disputing the accuracy of any Invoice. shall be entitled to receive 
from the invoicing party copies ef seeh s1:1ppor-ting;docwnen.tation and.lor records as.are.kept in 
the ordinary c.ourse of the in.vmicing. party's· business; and whicb.·are. reasonably necessary t0: 
verify the accuracy of the Invoice as rendered. 

9.4 Fees. 

'9 .4 F.ees. T~O shall pay the P,ort: 

a) -A fee .of Ten Thousand Doll-a.rs ($1Q,OOQ.OO) payable-on the 
-elosing,of the transaction between the Port and BNSF·reforencod in RecitaJ A; ·and 
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foUows: 
b) A,quar.ter:ly fee .based ,on the TPO';&.t;r&fic v.olume e.alculated,as 

$10.00 per loaded freight car; and 

$,.10' per excursion:passen~ carried. For purposes ef this, Section ~4. the 
term "exctursion. passengers" shall include passengei;s ca:med hy anothtt opei-atoc-· 
putSuant to a contract with TPO~· and 

5% of gross miscellaneous revenue, including but not limited to, car 
storage revenue. 

c) A<lditiona1 Fee: ·1'PO represents and wrnnts-1:haHts w.ri'tten 
applkafion fer RR.IF financing, wbich it has heretofar submitted to the FRA, expressly anticipates. 
using .a portion .of the RRlF funos to pay the Additional Fee.described herein, :and that 4S USC 
~22(b)(1 ), provides that . RRIF funds may be used to {A) acquire, impro¥e, ,or rehabilitate 
intennoda1 or ,rail equipment or facilities, includu~g tr.ack •. components.of track, bri<l,g.es. _yards, 
buildings, and shops; (B) refinance outstanding debt incurred for the purposes described in 
subparagraph (A); or (C) develop or establish new intennodal or railroad facilities.". Upon TPO 
receiving docwnentation from the FRA acknowledging receipt of an;: required.credit risk. 
premium payment by TP0·and: approving the disbursem.en.t of .RRJF'loan finan.cing.toTPO·for the 
Additional Fee, an ooditfonal fee of Nine Hundred Ninety ThQusand Dollars: ($990i)OO.OO} shall 
be payable to.. the Port within thirty. (30)' days· of said disbursement;.. This, fee shall be in .addition to 
the fees· and payments required W1der Section· 9A b-): 

d) All fees payable by TPO under Sections 9.4 b) shall be payable at 
the end of the quarter following the quarter during which the fees accrued. For example, fees for 
Qoarter 1 (Jam.iary-Mai:ch) :.s.hall'be pay.itble ·at the ,end of-Quarter 2 {April-,·'Jon~), or ,on !hme 3·0th. 
Notw.ithstanding the for.egeing, ..any fees owed at the te:rminati<:>nior ex.piratwn of the Agreement 
·shall be paid to the P.ort-'Within 30,days ,.of said ·expir.ation i0r termination. 

e) When . .sub.niitti~g payments to the Port under Sections 9.4 b), TP.O 
shall include a statement of its traffic and passenger volumes, including an car counts and 
tonnages in support of the amount of the fees. 

t) All fees refer.eneed in.·th.is Seetion·9 .4 are the same and are noc in 
addition to the fees payable under Section 10.4 of the License. 

SECTION l 0. Coordination. 

10.1 Coordination Committee. 

Port and TPO shall establish a Coordination Committee consisting of at least two (2) 
·representatives '!()f eacll party. the·C-eor.dination :Commiuee shall be a foown for1he parties ·1,0 
,share inf-onnation. discusunatters wbmitted b:y,one party to .the other partr for r.eview :and/.or 
.appro¥al, and seek .FCSQ}ution .Qf..any ic;sues between the parfi.es ,withl'espect to this Agreement. 
The,Co0rdination ,Committee -shall meetze.gularly (in pcrwn ,o.r:telepho.nically) and ,also .as 
n~essary to address issues between the parties that ·require prompt resolution. 
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SECTION 11. Binding Arbitration. 

11.l Controversies Subject to Arbitration. 

Arly and all claims, disputes or controversies between Port and TPO arising out of or 
concerning the interpretation, application, or implementation of this Agreement that cannot be 
resolved by the parties through the Coordination Committee or by negotiations shall be 
submitted to binding arbitration administered by the American Arbitration Association ("AAA") 
under its Commercial Arbitration Rules, except as otherwise provided in this Section. If the 
AAA discontinues promulgation of the Conunercial Arbitration Rules, the parties shall use the 
AA.A's designated successor ruJes, and if the AAA does not designate successor rules, the parties 
shall agree on other rules . The judgment on the award rendered by the arbitrator may be entered 
in any court havingjurisdiction thereof. 

11.2 Selection of Arbitrator. 

In the event a claim, dispute or controversy arises, either party may serve a written 
demand for arbitration upon the other party. If the claim, dispute or controversy is not resolved 
by the parties within thirty (30) days after the service of the demand, the matter shall be deemed 
submitted to arbitration. If within forty (40) days after service of the demand, the parties have 
not selected a single arbitrator, each party shall within an additional ten (10) days thereafter 
select an arbitrator. In such case, if either party has not selected an arbitrator within ten (10) days 
after receipt of notice that the other party has selected an arbitrator, the arbitrator selected by the 
other party shall arbitrate the claim, dispute or controversy. The two selected arbitrators shall 
select a third arbitrator. If the two arbitrators are unable to agree upon the third arbitrator within 
ten (10) days of the selection of the two selected arbitrators, the AAA shall select the third 
arbitrator. The arbitrator(s) shall be disinterested. 

11 .3 Expedited Arbitration Schedule. 

a) In the event either party reasonably finds that the issues of any 
claim, dispute or controversy are likely to directly, imminently, materially and adversely affect 
human health or safety, either party may request, in the arbitration demand delivered pursuant to 
Section 11.2, an expedited arbitration procedure as set forth in this Section solely for the purpose 
of obtaining a provisional remedy that by law or in equity could be imposed in a court proceeding 
against a rail carrier subject to the jurisdiction of the Surface Transportation Board ( e.g., 
temporary restraining order, preliminary injtmction or injunction). 

b) Within five (5) days after service of a demand for expedited 
arbitration, the parties shall agree on an arbitrator. If the parties fail to agree on an arbitrator 
within such five (5) day period, each party shall within two (2) days thereafter select an arbitrator. 
In such case, if either party has not selected an arbitrator within two (2) days after receipt of 
notice that the other party has selected an arbitrator, the arbitrator selected by the other party shall 
arbitrate the claim, dispute or controversy. Otherwise, the two selected arbitrators shall select a 
third arbitrator. If the two arbitrators are unable to agree upon the third arbitrator within two (2) 
days of the deadline for the selection of the two selected arbitrators, the AAA shall select the third 
arbitrator. The arbitrator(s) shall be disinterested. 
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·;c) The ,expedited -arbitration .hearing ;shaU ,commenoe.no larer than ten · 
(IO) days after service of a demand for expedi1ed arbitration and shall be eoncluded on ihe same · 
day. The arbitration decision shall be rendered by the arbitrator(s) in writing on or before the day 
following the arbitration hearing. 

d) Piior to• rendering any deeislon, the arbitrator must find that the 
issues of the claim,. dispute or coo.tro:vers.y are likel)l foe direc;tl:y, imminently, materially and 
adversely affect human health or safety. In the ev.ent the arbitrator finds· that file foregoing criteda 
have not been met, the proceeding,shall be dismissed without prejudice and the P.arties shall 
proceed with the arbitration procedure and schedule set forth in Sections 11.1 and 11.2 and; 
provided, however, that no new demand for arbitration need be served by the party demanding 
arbitration. 

11.4 Pren.ding R-esolution . 

.During the p.cndency of.such.arbitration proceed~s, the business.and the.operations to 
be conducted, and·-compensatioo for:s.er-:vice under this Agreement, to the ·extent that they.are the 
subject of such controversy, shall continue to be transacted, used and paid in the manner and 
form existing prior to the arising of such controversy, unless the arbitrator shall make a 
pFelimmszy. ruling; to the ooru.rary. 

115 Cost of Arbitration. 

Eac..h party solely shall hear the attorneys.' fees,, costs and expenses; ineurred by it in­
connection with such arbitration; provided, however, the arbitrator shall have the power to award 
attorneys' fees and costs to either party if the arbitrator detennines in its reasonable discretion · ·; 
that the position of the other party to the arbitration was frivolous. 

'SECTION 12. Term :and T,ermination. 

12.1 Term. 

The initial term of this Agreement sl1ail expire on the l 0th anniversary of the Execution 
Date. So long as TPO is not in default with respect to a material term or condition of this 
Agreement, TPO may elect to continue this Agreement for one (1) additional renewal tenn often 
(1 O} years by giving: Port written notice of such intent at least one (1) year prioi; t.o the expiration 
of the initial term. Notwithstal'.ldi.ng; the foregoing,.. this; Agreement shall terminate 6-0 day,s after 
written.notice by P'ort to TPO that TPO is· in.default with respect to a material term or condition 
of this Agreement, which default bas.oot been cured on or. prior. to.such-60th· day. 

12.2 tenninatipnfor Abandonment. 

In the ,ev.ent that TPO~ oria permitted sucoessor,or :.assi,go. lawfully .abandons, 
,di-soontinues·.or,@therw:ise lawfully ,ceases to pr.o,v.ide Freight Rail .Service-en the C-orridor by 
.obtaining ,any necessary authority-er ex.emption from the Surface Transportation BoMd-{'~TB .. ), 
Port may choose to (l) terminate this Agreement upon ninety (90) days written notic~ to TPO; or 
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(2) terminate' all the·nghts·.ofTPO, or that of a pennitted successor or assign, to provide· Freight 
Rail Service over the Corridor under this Agreement. Notwithstanding the previous sentence, 
after the termination of this Agreement under this Section, TPO may, with Port's approvaJ, 
continue to pr.ovide 'Excursion 3.b:tl Ser-v.ice-0ver th.e'{)orrid0r. 'In .a11,ev.ents, 'f PO B"hall r.emain . · , · 
Eable f« all accrued -.or oontinuing.-0hli:gations .under this Agr.eement, .and all -0bl11¢ions J1equir.-ed: 
upon termination.and ,sunrtmdenofthe Comdor. 

12.3 Offers of Financial Assistance e'OFA".). 

In the event TPO, or a permitted successor or assign, seeks STB authority ( or an 
exemption therefrom) to abandon any portion or segment of the Corridor, ifTPO receives an 
OF Al with respect thereto~ TPO shall premptly notify P'ort, Pert {or its, designee} shall submit its 
own OFA and TPO' shall a.eeept the OF A• suhtuitted by P'ort (or its: desigo.ee} foc the offer amowit. 
of $:1. 

12.4 R~lbanking. 

In the event TPO, or a permitted successor or assign, seeks STB authority (or an 
exemption therefrom) to abandon any p01tiou or segment of the Corridor, if Port, King Cowity 
(''County'),i<l>r the designee ,of.either ,of them timelv files with the 'STB a Starement•-0f 
·Wrl..lingoess 1o A'SSU'.Ill.e Financial Responsibility e~s.W.A.FR~') me.eting the reqmiemen:ts ,of .the 
STB 's "I,egul~tions~ TP.Q :shall file ,with the STB: (i) an· exp.i:ession.,of w:illir@iess to :enter into a 
niilbanking/trai1 .use agr..eement; (ii) ,a ~ia1emeot that T.PO .and :Bart, ,or TPO :and·,Oounty, ,or TPO 
and such designee, have entered into such ·an agreement; and (iii) a request that the 'STB "issue a 
Notice oflnterim Trail Use ("NITU'') or a Certificate of Interim Trail Use ("CITU") (as 
appropriate). Upon the effective date of each such NITIJ or CITU, TPO shall transfer to Port (or 
Port's-, designee} TPO' s; ri'ght. t0, restart freight rail servi.ce on th.eiportf on of the Co-rrtdor that is. 
the subject of the S;W AFR. 

12'.5 Binding Successors; Assfgnment, 

This Agreement snail be binding upon, and inure to the benefit of, the parties hereto and 
their respective permitted successors and assigns, except that TPO may not assign its rights and 
obligations under this Agreement without the prior written consent of Port, which consent may 
·not 'bemmeasonably ,denied,, delayed :or conditiened. Any ·assi,gament, :etrCUmb:rance .or other 
transfer 1n violation ,af the foreg~g :shall be v.oid. P..ort may :assign its rights ,,and .obligations 
under this· Agr..ee.ment :freely . 

. 12,.6 Notices. 

Except.as otherwise expressly provided in this Agreement, all notices and other 
communications un.dei; this Agreement shall be in writing IUld shall be deemed t.o. have been. daty. . 
given, (a} en the date o.f delivery, if deiiv~ed personally to, the party. fo,wh@m notice is: given, or 
(b) at the eadfer of actual receipt oc the thircl business: day fol}o\Y.ing deposit ill the United. States··· 
mail, postage prepaid. Noti0eS:an.d other communicatiens: shall be-directed to the parties. at the 
addt:esses shown belo·w. A party may change·its·person designated' to,receive notice-or its 
address from time ro time by giving notice to the other party in-accordance with the procedures 
set forth in this Section. 
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TPO: 

12.7 Headings. 

Pe.rt of Seattle­
¥. 0 . Box 1209 
Real 'Estate Division 
Seattle, WA 98111 
'felep.hone'No. 206"72'8~3122 

lf.del:iv'er.ed: 
Pert ,of :&eattle 
2711 Alaskan Way 
Seattle, WA 98121 

GNP Rly. Inc. 
403 O'arfield Street #QO, 
Tacoma. W: A 98444 
Attention: Thoma.s,,Pay.ne: 
Telephone No. 253-459 .. 9g,-o~· 

The ~on and subsection beadings in'this Agr,e.ement :are for-00nv,enience-0nly and 
'.shall not be used jn its interp.retati001-0r considered part:0f this Agreement. 

12.8 lntegration, .Amendment, and W.aiveg. 

This Agreement controls all the rights and obligations of TPO and Port as to the 

. ... 

. .. : 

operation of Freight Rail Service and Excursion Rail Service on the Corridor. (The License . . 
controls a1l the rights and obligations ofTPO and Port as to the operation of Excursion Rail 
Service on the Excursion: Spur and E~tcnded Ex<imtSi0n Spur; if applicable}. This· Agreement is: 
the en.tire agreement~ and supersedes: all prior and contemporaneous: agreements, ,representations,~ 
and understandings of the-parties concerning the subject matter hereof. No-supplement, 
modification,. or amendment of this Agreement shall be binding unless executed in writing-.,by 
both ofthe:parties. No·waiver of an.y provision.of this: Agreement shall be deemed. or shall 
constitute, a waiver of any other provisions, whether or not similar~ nor shall any waiver 
constitute a continuing waiver. No waiver shall be binding unless executed in writing by the 
party making .the ?Wai:v.er~ 

12.9 Counterparts. 

This Agreement may be·cxecute-d in any nwnber ·of counterparts, and by -different parties 
in -separate eounterparts, eacll of-which, w11en executed and delivered, shall be -deemeci'to he an 
original and all of which counterparts taken ·together shall constitute but one and the same 
instrument. Facsimile signatures shall be deemed original for all purposes. 

12.10 CTovemingJ..aw. 

This Agreement sha:11 be construed and mterpreted in accordance with the laws of 
Washington State. and/or fedexal law, where-applicable. 
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L2.ll Time of Bssence. 

Time is of the essence of each and every provision of this Agreement. 

12:.12' Agr,eement Runs~wi.th.Land;,Recordation. 

This.-Agreement is made.Tor the. benefit of the.Corridor and shall run with the. land,, except_ 
. that an.y pall'eel transferred·oy the Port to an unaffiliated· person oi; entity fur purpOSCS;-othcr than. 
rail operatians.-or trail us.e·thatdoes·notcontain any facilities used m connectfon with the-rail 
operations intended by this Agreement shall be deemed removed from the Corridor or Port 
Property as applicable. This Agreement shall bind and inure to the benefit of the parties' 
r-espectiv-e$ucoesso.rs in interest in the ·Corridor 1o 'the extent :stated in ·the prior sentence. This 
Agreement shall be.reoo.vded. :ancleach party, ,upon i:equest ,of the iC>ther party, .a;grees to ,ex:ecute a 
.do.cmnent in recotdable .form ev.idencing ·,the r,emov.al ,of ,aqy .pweel from the ·Oorridor <0r the Fort : 
Property_ · 

12.13 Not for the'Benent of'Others. 

This Agreement and each and every provision herein is for the exclusive benefit of the 
parties: hereto:and not fof the benefit of any third party, except that the pro¥i:sioil8' related.: w, 
rail:banking in Section 12.4 are for the: benefit of the County;. Nothing-herein. shall be construed 
to create or increase any right in any third party-to recover. by. way of dam.ages or otherwise 
against either of the pWifies her.eto,: except for the rights, of the Couuty under S~ti.on 12. 4. 

12.14 Attorneys' Fees. 

lf any legal action or .any arbitration or other proceeding is brou_ght for the enforcement 
.or mte.rpr.etati<on ,of this Agr;eement ,or because <>fan:allegechlispute, hr-each, .default -0r 
mi:srepr-esentation :in~.nnection with :any .o.f the provisions ,of this A,gr,ecrnent, the prevailin.g 
party or par.ti~ :shall be :entitled to ~eCfWer r.erumnable attorney.s' fees ,a,nd other oosts in 
connection wlth that action ·or piroceeding, in addition to,m:ey 'Otber:relief to w.hich it or they may 
be-entitled. 

12.15 Regulatory Requirements. 

If any govmunental agenc'- imposesi any requirement on either or both. of Port and TPO 
which Port can reasonably: demoo.strate would not have been. imposed but for TPO!s use of the 
Corridor for TPO"ScFreight. Rail. Setvi.ce,or Excursion Rail Serv.i.ce,. the. en.ttre co.st of oornpliance 
shall be..bome.solely by-TPO~ including,, wil:hout limitation,. costs and expenses for construction., 
and maintenance ofimprovements, relocation ofFacilfties, implementation of safety procedures, 
and the filing of or participation in regulatory proceedings. Both parties shall reasonably 
cooperate to ensure compliance with all such governmental requirements. Notwithstanding the 
foreg,oon:g sentence, TPO's cooperation shall ·not ;include .any modification t©~ .or -r,estricfion·s0:t: its 

-.operations .in the Corridor; provided, howev:.er, that TPO':s,cooper:a:tion may include . 
modifications to the Facilities to the extent .such modifications do not restrict TPO',s.ope.ration~ 
.and subject to TPO's·.obli;gati-o:n to be.ar ·all ·,costs and -expense.s·there@f 
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1'2. t6 TPO -Operating Data. 

In the event of termination ofTPO's operations, TPO shall, at the Port's request and 
expense, provide to the Port or the Port's designee all data associated with TPO's operations on 
the Corri:oor,, indu.ding. but not limited to-. car tracing., shipper identification and rates',. arui 
aoco-unting'.records. Pro:vided, that in the event TPO's· cperations:tenninate as a result ofTPO 
tranm:rring_ itS: rights- to· another operator, with the Port~s. aonsent,, such ope:rati.ng~data shall be 
transferred ey,-TPO to-its: successor at TPO "s; cost or that of TPO-'s. successor. 

12: 1 7 · Removal of TPO 's Property. 

Upon tennination of this Agreement, TPO shall have ninety days from the date of 
teimination to remove ;all ,ofTPO~.s perBona1 p.i:operty .and trade fixtures, :<so long ;as isnch removal · 
does not <-damage the ·Corridor .o:r ·P.ort Property. If ,damage r-esults to the Ccrn:idor . .or to Port 
P.Poperey ,as .:a T.;Csu1t,of TPO':s octivffies ,UI).der th1s Section ·12.11., 'TPO,shall, :.a:t.its.:sole-wcpense, 
:resto:ire,or :rci:mb~e the Port for the -cost w .restore the ·C-omdar ,or P.ort Property.to ~as ;good 
·oondrtian·.as they were prior t<> T..PO',s .:removal -actiwiti~ nonnal wear and .tear ~cepted. lfTPO 
fails to remove any of the persona] property and trade fixtures within the time authorized under 
this Section, the Port may remove TPO's property at TPO's expense, subject to offset by any net 
proceeds received b:}{ the Port from the sale of TPO' s property. TPO' s obligation-ta (i} restore 
t'he Port for any damage to the Conidor or Port Property, and OI) repay· the.Port for the east of 
any propert)! remO'\lal shall sw:vive, the termination 0f this Agreement. All other. property;-or 
improvements: placed on the Cbrridor or Pbrt Property by TPO during the term of"tb:e .Agreement · 
that do not constitute.personal property or trade· fixtures" shall become the property of the Port 
upon tennination of this Agreement. 
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12.18 Encumbrances. 

T.PO ~y,p!ed.ge<0r-Otherwise moumbei" -its·righuM:1nder .this Agreement t,0 B~1ts 
,obli;gations ... und-er any loan ~gi:wme:nt-,crr mrn.ilar,or related 1<iocument; pr:ov.ided, ho:w:-e¥Cr, :that 
-such :pled;ge·w ,otber,encumhranceiihall be ·sobject to :andsubor<linate:to the -rigbts ,oftbe Fo:rtiand 
its ;assigns under 1his Agiteement. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement effective as 
o-f tlie: Execution Date. 

PORT OF S'BAITLE._ 
a Wa.shfo.gµm. municipal corp.oration 

By. 7"c:;-~~ 
Name:/ t , Trtle: ______________ _ 

·G)tP RLY . . INC,,. 
a Washington 'Corporation 
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STATE OFWASHINGfON } 
) ss;_ 

COUNTY OF' $?~ ) 
On &. 1'7 20~~'be~ore me, a Notary Public in and for said County 

-m1d Btate,, persona11y-appea:Fed ~J~ oflhe Port ofSe1Ittle, Ji 
W asbington municipal COJJ)Gratio.n~pon [Yknown to me { O.T ,prov,ed :to IDC·OD .the basis .of 
:satisfactory ev.idenoe) 10 he the persons ·whose names .are ·subscribed to ·the:wifrrin iostnnnent 
.and .acknowleq.ged ·to me thatth~y ,ex-ecotoi::l the same in their imthoriw-..rl ,c~a...~.,ia.'ld •that ey 
their signatures on the instroment the:persons, or the entity ~pon behalf of w.bich ·the persons 
acted, executed the instrument. 

.STATE OFWASHINGTO'N ) 
V .. )ss. 

COUNTY OF q J ..-t-~ ) 

On 2 ~I B· reme>- a Notary Public:in. and for srua County 
and State-,, personally appear of GNP'R:ly,. Inc.,. a Washiagoon 
corporation,, personally known to.me.-( or proved. e·on the basis of satisfactory evidence) t:o be. 
the, persons whose names are. subscribed to the, with.in instrument, and acknowled~d to me that 
they executed the same in their authorized capacities, and that by their signatures on the 
instrument the persons, or the entity upon behalf of which the persons acted, executed the 
instrument. 

WJTNESS·my hanB..and official .seal. 

STEPHAN/ A OWENS 
(S NOTARY PUBLIC 

SJIATE OF W!tSfHNG.TON _ 
COMM{SS!'ON EXPIRES: 

APA/ t 29'. 2013· 

~~ NOTAR P LIC in and for the State of 
Washingto~ reslding;at fi ~ 
My commission expires. Yi-z..q ... z..e-1 ?z· 
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Snohomish County Parks and Recreation 
6705 Puget Park Drive 

Snohomish, WA 98296-421 4 
425-388-6605 or 425-388-661 1 

INVOICE 

Ballard Terminal Railroad Company 
Attn: Joshua Brower , ESQ . Brower Law Ps 
1111 Third Ave Suite 3000 

Seattle , WA 98101 

I N V O I C E 

Railroad Track and Tie User Monthly Fee 

For period 08/19/2020 - 09/18/2020 

INVOICE NO: 

INVOICE DATE: 

DUE DATE : 

TOTAL AMOUNT DUE: 

08092020 

08/09/20 

08 / 19/20 

$12,657.88 

$12 , 657.88 

TERMS: Due upon receipt. Payment due within 30 days from the date of invoice. Charges of 1 % per month 
may be applied to all overdue accounts. All accounts unpaid after 60 days will be turned over to 

Munici al Service Bureau MSB for collection. $35 added on an check returned b bank as uncollectable. 

SEND CHECK PAYABLE TO: 
Snohomish County Parks & Recreation 
6705 Puget Park Drive 
Snohomish, WA, 98296-421 4 

Detach here and return with payment 

INVOICE NO: 08092020 

AMOUNT DUE: $12,657.88 



Snohomish County Parks & Recreation Statement 

Uve 
green 
Bill To: 

Love I 
parks 

Joshua Brower, Brower Law Ps 

Ballard Terminal Railroad Company 

1111 Third Ave Suite 3000 

Seattle, WA 98101 

8/9/20 

7/9/20 

08092020 New Charges 

Payment overdue charge (1%) 

$ 

$ 

Date: 

Statement# 

Customer ID: 

Page 1 of 

I August 9, 2020 

0000000008 

PK499 

1 

Account Summary 

Previous Balance 

Credits 

New Charges 

Total Balance Due 
Payment Due Date 

1,012.63 

$ 101 ,263.04 
$ 

$ 13,670.51 

s 114,933.55 

I 19-Aug-2020 I 

113,920.92 

$ 114,933.55 

Account Current Balance $ 114,933.55 

Your account balance is 114933.5504 Please make your payment to cover the balance by the due date. 

Make all checks payable to Snohomish County Parks & Recreation 

Thank you for your business! 

Should you have any enquiries concerning this statement, please contact Daniela Constantinescu at 425-388-6611 
- --

6705 Puget Park Drive, Snohomish, Snohomish, WA, 98296 

Tel: Fax: 425-388-6600 E-mail : daniela.constantinescu @snoco.org Web: Snohomish County Park-Recreation-Tourism 
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Snohomish County Parks and Recreation 
6705 Puget Park Drive 

Snohomish, WA 98296-4214 
425-388-6605 or 425-388-6611 

INVOICE 

Ballard Terminal Railroad Company 
Attn : Joshua Brower, ESQ. Brower Law Ps 
1111 Third Ave Suite 3000 

Seattle, WA 98101 

I N V O I C E 

Railroad Track and Tie User Monthly Fee 

For period 09/19/2020 - 10/18/2020 

INVOICE NO: 

INVOICE DATE: 

DUE DATE: 

TOTAL AMOUNT DUE: 

09092020 

09/09/20 

10/19/20 

$9,674.68 

$9,674.68 

TERMS: Due upon receipt. Payment due within 30 days from the date of invoice. Charges of 1 % per month 
may be applied to all overdue accounts. All accounts unpaid after 60 days will be turned over to 

Munici al Service Bureau MSB for collection. $35 added on an check returned b bank as uncollectable. 

SEND CHECK PAYABLE TO: 
Snohomish County Parks & Recreation 
6705 Puget Park Drive 
Snohomish, WA, 98296-4214 

Detach here and return with payment 

INVOICE NO: 09092020 

AMOUNT DUE: $9,674 . 68 



Snohomish County 

Parks, Recreation & Tourism 

6705 Puget Park Drive 
Snohomish, WA 98296 

(425) 388-6600 
FAX (425) 388-6645 

Dave Somers 
County Executive 

Statement to accompany September Invoice 

ECR/BTRC continues to occupy the County's track and tie pursuant to STB freight ra il 

common carrier licenses with which the County cannot interfere. The County therefore 

continues to be entitled to a user fee for ECR/BTRC use of the County's property. The 

Surface Transportation Board recently adjusted the railroad cost of capital to 

9.34%. This works out to a user fee of $9,674.68/month based on the most recent 

appraisal ($1 ,243,000) of the County's track and ties. ECR/BTRC advised it was no 

longer paying utilities for signalized crossings as of August 31 , 2020. In order to 

maintain the safety of signalized crossings, the County has taken over payment of 

utilities at the three signalized crossings (two gated) that the County has 

identified. The County is billing these amounts to ECR/BTRC in addition to the user 

fee. The County reserves the right to bill ECR/BTRC with any additional costs which 

the County incurs in respect to maintaining the line, at least until and unless STB 

revokes the STB licenses for ECR/BTRC or ECR/BTRC apply for and receive 

abandonment/discontinuance authority from STB, or otherwise enter into an agreement 

for continued use of the County's property by ECR/BTRC. 

www.snocoparks.org 
contact.parks@snoco.org 
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Snohomish County Parks & Recreation Statement 

Uve 
green 
Bill To: 

Love 
parks 

Joshua Brower, Brower Law Ps 

Ballard Terminal Railroad Company 

1111 Third Ave Suite 3000 

Seattle, WA 98101 

- --- -- -- - - - - - - -- - ---- - - -

Date Invoice# Description 

8/9/20 Previous Balance (Forwarded) 

9/9/20 09092020 New Charges 

8/9/20 Payment overdue charge (1%) 

- - - - - - -- - - - -

$ 

$ 

Date: 

Statement # 

Customer ID: 

Page 1 of 

September 9, 2020 

0000000009 

PK499 

Account Summary 

Previous Balance $ 
Credits $ 
New Charges $ 
Total Balance Due $ 

Payment Due Date I 
-- -- - -- - ~ -- - ---- - .- -

Charges Credits 

$ 

9,674.68 $ 

1,139.21 $ 

11 3,920.92 

10,813.89 
124,734.81 
19-Sep-2020 I 

Line Total 

113,920.92 

123,595.60 

124,734.81 

Account Current Balance $ 124,734.81 

Your account balance is 124734.8092 Please make your payment to cover the balance by the due date. 

Make all checks payable to Snohomish County Parks & Recreation 

Thank you for your business! 

Should you have any enquiries concerning this statement, please contact Daniela Constantinescu at 425-388-6611 

6705 Puget Park Drive, Snohomish, Snohomish, WA, 98296 

Tel: Fax: 425-388-6600 E-mail: daniela.constantinescu @snoco.org Web: Snohomish County Park-Recreation-Tourism 




