
E>R, DANIEL R. FIEHRBR
P,O, Bo* 1004 . HELENA, MONTANA .19624-10O"1

November 20, 2000

The Honorable Vernon A. Williams, Secretory
Surfuw Transportation Board
1925 K, Street N. W.
Washington, D.C. 20423-OOOt

«K: FINANCE IXJCKET NO. 34947, ¥>K. DANIEL R. FIEIUUTJ4, APPLICANT
V, BNSF KAIXWAY, MUSPONDENT

Dear Secretary Williams:

Enclosed for lilutg in the above eapfkmed proce^Uiug is the origmAl and 10
copies of my response to Chaflea H. Muutange's commcait. on behall'oFKecreation
Trnils, Inc., Eric Grove and Doug Monger ("Commeuters**) in support of the
position of DNSF Railway that ttie above Feeder Line Application should not be
accepted for tiling.

Please date stamp the enclosed copy and return it to me.

I would hope my response would cause my Preliminary Application and
allow Discovery,

Sincerely,

DrJ>anJel R. Fielire

EERED

CC; Joe Dettmar, Director
Charles Nottingham, Chairm.nii

Office*

NOV242GG6
Partc*



BEFORE THE

SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 34947

Dr. Daniel R. Fiehrer — Feeder Line Application - A line of

BNSF Railway Company between Helena and Great Falls, Montana

Motion o» BNSF Railway to Reject

Feeder T^lnc Application and T>eny Discovery

INTRODUCTION

I, Damn?! R, Fishier, Applicant in atn>v« action respectfully uxjuesl llw Board accept the

Feeder Line Preliminary Application filled on Oetob«t 27, ?.OfJ6 pursuant to 49 1 IRC 1 0907 to

acquire BISISF's rail line that rums approximately 100 miles between Helena and Great Falb and

allow Discovery to complete the Application, Tills in JJU Res pome lo Chajrles H. Montangc, ii

November 15, 2006 response and commentary in support of BN&F ' s position.

1) Mi. MouUuig* contends 49 USC 10907 was inteJKkd ly apply to Fecdei lines on
"which shippers received o«r oi'igjijimted *lxlpm«at$" tuid iiot to "Trxuik Lines"
carrying ovcrhcnd tr«fftc. ." Tbo Statxrte is sil,ent wilb, respr-cf to n clear definition
of -what constitutes "Fcodcr Linos" or "Trunk Linos" and correctly states the
railratid must reftise "to tnak« necessary efforts to provide adequate rail service to

who transport Uamc OVER such Httes", 49 USC 10907 (c) (1) (A).



Tr doesn't sav from or to *uvb lln»« buk yflyp t<uvyr>> puch line. Ho further
contends (•wtfft HO Aa.tit) thecc «rc no shippers who would transport traffic ovej
the Great Falls line. Tit* reality is shippers can't nr couldn't transport tratiio over,
or, to or liom the line because BNSF arbitrarily closed the Itnc, and for six and a.
half years lias refused lo re-open the line. The Applicant can't determine who all
those shippers are or would be without Discovery of BNSF*s list of shippers
requested in Motion fhr recovery to complete its Preliminary Applictitiuu. Th«
faut NO SERVICE has existed for six and a half years is indisputable prima ti»e.ie
evidence that service is "in adequate" and therefore moots tho tost ouilincd In the
Statute tor inadequate service. To Wit All the railroads, particularly the
Northern lines (Great Nwiforri, NurlhvrnPuvific, Canadian Pacific, Canadian
National, Untnn Par.lftf., MH"wetukee. ami fhf connectlo>tt betwttttn Gruat JFul/y

were built on "speculation" of future traffic tb«t would ensue. (
Background ofPmttmtnary Application, p l$,)> To Wit: All railroads arc in

fact uftec}«i" Hit«»i which feed other railroads at each end of their lines. The
branch iiftes or so-called "Oituij^ Lui«»" wwrw BwonUary linw$ built to
agricultural line* t he iitic between. Great Falls and Helena has five grain
elevators on it: thrco at T Flm And two »t (*:<i$cad«,

2) Possible diversion or prevention thereof by BNSF of traffic from BNSF's present
curciutous routes via longer route milvv to interline connections with Union
Pacific, Montana '.tail Link, CauacUaa Pacific ate 4*!f->s>cj, viux by uttusuiH sliippcis
and receivers both local, *nd overhead, to ship via longer DNSF route* at higher
rutee due to higher route milca and incur longer transit rimes than could be
aclxicvcd by the direct connections via the line with shorter route miles from
Helena to Great Falls. BNSF contends capacity is very important arid Applicant
contend* HN.1S1'"$ northern east/west inaiiilinc xoult: thiough MouLvuia is alitrddy uL
Or near oapaoity of SO-5.S twins per day. Due to the bottleneck through Glacier
Park and Mullen Pass from Browning to Whitcfinh, Montana, I INS I? may not be
able to handle more than 55 trains per day or build double track because of tho
terrain and grade.

3) Mr. Montango and hi* Comment«rs attempt to males a presumed self-servimg
distinction between "focdcr" lines and "branch" linns, but them is no clear
definition in the Statute as what constitutes a "branch" lino. The Commcntor'a
implication is that u brunch tine or feeder line has only one outlet at either end.
Thus, all » railroad has to do is abandon a luic segment in a through line, as BNSF
did when they abandoned a segment ot a through line between Big Sartdy,
Montana and Fort Benton, Montana, This line connected I tovtr.,, MOUMIWI to
Oieal Fallsj, Montana, wbieh in eflEect using Montatigc's interpretation created two
branch lines tioai Big Swidy to Havre &ud from Foitt Benton to Great Falls,
respectively .it" this "teduucal ialeipjcuuiou" \v«r« appJiwU to stand for the line
between Groat PaHa to TTc.f.cir«, then, 11MSF hai created two "branch" lines
between Great Falls and Helena by not repairing the washout at Ulm, Montana
Oiie "bjiauvh" line hits been created firom the outskirts of Ulm to Great Falls; and
one "'branch" JUne ftom the grain ekvntor» wt Ulm to Helena. Thus two branch



v or feeder line* have thereby been created n.«wng his
interpiVlHtion, which makes up distinction of 50 feet or 50 miles ostwtwi wither
end ot'a rail line which interdict* HxrouHh »«rvice,

Mr, Montartge and BNSF1 both attempt to ptjt ft negative spin or nuance on
"speculation'' when *a tact BNSF "speculates they wish to retain the line and keep
in inoperable on the basis of "speculation of ftituro traffic" they cannot
substantial^, When Jamc» J I Jill built this line in 1 886 it was based on
"speculation" urnl this connection from his line "Uic Manitoba" tfa/er cofferf /^r
Great Northern Railway) and the Northern Tactile: soulh ai Helena and Union
Pacific at Buttc might develop traIRo, (See J3ackgrfmm1 on p. 13 ofPr&ltminary

5) With respect ti> re-opening a north/south route Ea*t of the Rooldcs, the C
Pacific TtaUwmy Is louting unit trainw of traffic from Albarta to BNSF ot Shelby
for shipment to the West Coast because of lack- of capacity Jjwm AJbcrta via their
own route westbound through ihe Rooky Mountalrts. "Mr Montan^e iftuuiwts the
Homclfcind Security value oJTre-optwiuig liw north/south line hctw«j» Great Falls
and iiel««» to provide an attcmntive rail outlet and inlet to Montana in cvant a
bridge rm DNSF'n main east/west line is damaged by natural or other causes.

6) With regard to Mr Montau^w'g vomments alleging service via BNSF uver
existing cirouitous rmitas with giceater mileage Is preposterous and eonttadiels
well known economics of transportation; tt sburtlins moving oars over a shortei
rmtt« CAH operwtB ut a lower cost than a Claw I op«i uting over greater route mUcs
due to tower transit tiw#*f fester turnafound «nd louver overlnssid and labor costs
than a Class I railroad. BNSP wad other Class I's demonstrate thi» by routine
siib&umtial volumes rtf traffic via shurtlincs having fewer mute miles a«d view
districts mlher tihari traverse t.be*r own liueix. Montfljtm Roil Link is o»ly one such
line that routes BNSF overhead traffic. Jfroni Sandpctint, Idaho to Laurel v
as overhead trailic Uu«j to fewer crew district*. The iiapHcution that more
"segmentation" implies liinher cost has no basis in »;&<*. Tliew tuu many
of juilroads with mulHrtle owrd4«» in a route vs. a single route, JBNSF's
arrangemwnt \vith Montana Kail Link to route trafft<j from Sandpnittt, Idaho lu
Laurel, Montana, which BNSF could handle vi* Uwir own local single line
service, is hut one piima. facie example, it. is wcll^esstublitthed ehorttinea origins rr,,
terminate or "bridge" traiHc wt a lower cost than n Class I can handle locally, or
tliey wouldn't do It. Added "segmentation" is not dircclly related tu c-u»te unless
it is to reduce costs due to lower cosb of intermediate shortlin«?

7) With respect to Mr. Montange'a contention Applicai.il "would or could
conditions from -what tfay urv ... " it would appear handling of u TOirumum number
of urns, even one ear, would impiuve the existing condition where there arw no
cars handled or service provided by BNSF.



8) Mr. Montangc contends and allege* Applicant's case 'Tor Application ot" Section
10907 amounts to a hypothetical &t all levels" is no lc*w hypothetical than hi*
couteaiiuu acquisition of the line by Applicant will NOT improve service and it is
Unconstitutional whetJiwr OJT not "just compensation** is paid, sine© neither Mr.
Mbnfangft nor toe Statute define* "ju*t vtunpeuvulitm" oth« Itwn N«l Liquidation
Value or Going Concern Value as dettacd by the Statute wnich empowers the
STB to ascertain,

9) Mr. Montana* coueclly aU«gws the Applicant is a well known opponent of trails
from Helen* to Orcat Falls. As yet Applicant luw not «e«n auuy substantiated
reason as why Mr. Montana's clients and Comuienter* have aligmed themselves
with BNSF to create a trail over the railroad line hctwoAn Great A'aUs a*id
if BNSF prevails in this oas*, end subsequently abandons ihc right-of-way to
create "n trail" Roadways owned by County, Stai<j aftd Federal Governments
already exist *roni Helena. to Silver City, Skben, Wolf Crtwsk. Hardy Crcok,
Cascade and I Urn and already parallel the rail line tfSW mup in
Application Appendix)

in) Mr. Montattft* »ud \m Commenters have not indicated the demographics or
rnimhr.r ofttxers (oj'a w-vuftvtl new bikvr 's or hiker '$ recreational trail) that
already use the gr>vcmme«rf roadways and what the user's impact would be cm the
public tnterest, ooavonionoc and nncAA»ity. ,l.'efh«ps tb.ore is n possible •

<* tlutt if bis clients join with BNSF in opposing the Applicant's attempt to
acquire tJbu* liiw to retitore commerce a»d service, eaad, BNSF prevails and
nhnndntwi the line, Recreational Trails, Inc. will soraehow be in a fevered position
to purchase the Iin« with a combination of private JVuiUs hud stale w,s»isLJUK,-« to
buy this line from BNSF, even though alternative tax payer-owned and
iijwuiteined, roadways already exist It is JmcTCiitinu to note H'NSi,- "« rr.sponsr.
considered contracts,, promissory flows, cash and securities were "speculative",
yet Mr, Montnnge indicates liin client> were prepared to make a binding "contract
with BNSF," CXumxtenters have not domojouUmiwJ H need, 01 evvn a, iwa»i>n» for
an "additional trail" to ever be, Located on the Helena to Great Tails line where
MovBrnment owned and maintained roadway* already exist (#M ;«rt/> in
Preliminary Application Appendix)

11) Mr. Montflnge and his Commentecsi allege the Suiap Value submitted as part of
the Applicant's Preliminary Application, is less than Uieir evaluntiou. The Scrap
Value of rail, track components, whfoh BNSK rnceives fmm existjbag Moo,taiw»
scrap dewleifc;, who buy both ties Ottd eteel, is verifiable through Discovery of
HN.S.l"s recetit sales of tail, tw plaCei'. spikes and lim, which, should be added to
Applicant,'* Mtotioa tor Discovery. Steel is albgwdly purchased fbr $ 1 10/ton
F.C),B. Groat Falls and salvaged tics arc purchased •!>« the basis of unly 40?4 b«ijig
salvageable or saleable at $S/tio, The ("^mmftnitors have apparently used a
purchase pne« of steel over $500/ton and ties at 100% salvage rate at over £20/tic,
whicb j$ « new tie cosl, Applicant respectftiUy requests that if STB accepts his
Preliminary Application and Motion for Discovery, BNSF bw iequii«d to fumish



records &r UKV& salvage matemU sold to vendors in Munuuia for the last oix and
w half year* the line Jtw* hccn de facto abandoned. Buyer* of rail salvage make no
distinction, between what Commenters rwfwr lo as "rexoU" nr relay rail but only
rraek scrap steel. The issue of uruki estimation of Scrap Value and «iU«4u«mt
Net Liquidation Vwlue umi be decided by « Macovery of BASF's icourds and bo«a
fide Rekd Estate Appraisals of t««d values,, track removal uusis and «»y

' of»at« to arrive at Net Liquidation Value (NLV)

1 2) Commcmer* s oontection that Going Couwem Value (C! CV) i s supposed to be
forward looking, BO presiuiiaUly a GCV m«y still he calculated for the line based
on icasuuable expectatioa of txihiw cant* and revewwa of th« liu«, which none
wusts p.wswntly, is just that - n "presumption** whidi lias uo basis in i^c.t or is
defined in the Statute as a basis for calculating GCV,

1 3) Oammentorii Npvouluie, wllett«.*uKl c«atcad with, .no basis in fact or appraisal thai
they "anticipate a valuation oi fee-ovwnd p&rcelsi In the seven

( 4) Cowmctttcrs inoorrootly ossurae Applicant's Net worth would be lus only source
of ftmdlttg for purchase of the toe once tins CoustitutLonal V«iln« is dctormined by
the STB along iHtuHlaleU Kuideluies specifically defined in the Statute, which
empowers STB to ttiafce the determiaatinn of Constitutional Value,

CONCLUSION

In cuiickuikxu Uws "Coiminettters" support ofl IN SI- "» opposition suggest they would like

to swift the line, abanrioncd and csttoblish a recreational trail in its place thai wuuld reinforce

BNSF'g apparent stmtegy to deny mil shippers Iw MouUtxa, Canada and elsewhere competitive

wccess lo maijatsuui their 94% marfcet domiiaaiit position enacting BNSF to arbitrarily continue to

raiso prices with no fear of competitive pricing* provision yf beiiei service or more equipment,

f>r.

Enclosures: News anioles and Editorial Endorsements urxd Letups io Editor
Letter from Okluhuiaa



CERXXFJCATK OF SERVICE

T certify service by deposit of copies of this letter this date with a direct mail

U.S. Postage Service addressed to Charles H. Motvtange, A26 NW 162«d Street,

Seattle, Washington 98177 and Robert Jenkins (Counsel ibr BNSF) at Mayer

BIUWH, et al 199 K St NW, Wayhinglon, D.C, 20006.

Dr, Daniel R. K


