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I. COUNSEL’S ARGUMENT AND SUMMARY OF EVIDENCE 

 Pursuant to the procedural schedule served by the Surface Transportation Board (“Board” 

or “STB”) in this docket on March 8, 2013, SunBelt Chlor Alkali Partnership (“SunBelt”) hereby 

submits its Rebuttal Evidence and Argument on both market dominance and stand-alone costs 

(“SAC”).  SunBelt submitted Opening Evidence and Argument on August 1, 2012.  This 

Rebuttal responds to the Reply Evidence and Argument submitted by Norfolk Southern Railway 

Company (“NS”) on January 7, 2013.1   

A. OVERVIEW AND SUMMARY 

 SunBelt has challenged the reasonableness of a single proportional NS rate for the 

transportation of chlorine from SunBelt’s production facility in McIntosh, AL to New Orleans, 

LA, for interchange with a connecting carrier for delivery to La Porte, TX.  In its Reply 

Evidence, NS conceded that it possesses market dominance over this movement.  Therefore, 

SunBelt’s Rebuttal Evidence focuses on establishing that the challenged rate is unreasonably 

high when measured by a properly-applied stand-alone cost test.  Although NS heaps an 

enormous amount of vitriol, scorn, and derision upon SunBelt’s Opening Evidence, SunBelt’s 

Rebuttal shows that NS’s exaggerated rhetoric is simply an attempt to conceal the infeasible, 

unsupported, and unrealistic nature of its Reply Evidence in an effort to defend the indefensible, 

namely, NS’s extraordinarily unreasonable rate. 

 NS reserves most of its hyperbolic rhetoric for SunBelt’s operating plan for the SBRR.  

Indeed, NS contends that SunBelt’s operating plan is so “fatally deficient and infeasible” that NS 

was required to create a new operating plan from scratch rather than attempt to correct the 

                                                 
1  Throughout SunBelt’s Rebuttal Evidence, all text within single brackets is 
{CONFIDENTIAL} and all text within double brackets is {{HIGHLY CONFIDENTIAL}} 
pursuant to the Protective Order adopted in the Board’s decision served on January 11, 2011 in 
this proceeding. 
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alleged flaws in SunBelt’s plan.  In reality, however, NS realized that it could not achieve its 

desired SAC results using SunBelt’s operating plan, which SunBelt developed based upon the 

approach used in every SAC case decided over the past decade, and therefore, NS needed to 

conjure a reason to deviate from that approach. 

 In order to justify its deviation from SunBelt’s operating plan, NS grossly 

mischaracterizes it as an “automated” methodology that is “untethered” to the traffic that 

SunBelt selected.  NS then proceeds to propose an alternative operating plan based upon the 

MultiRail computer program, which has never before been used in a SAC case decided by the 

Board, and which NS even failed to include as part of its Reply Evidence, despite the fact that 

the software is essential for the Board to review, comprehend, validate, and modify NS’s 

evidence.  In other words, the NS operating plan is unsupported. 

 But problems with the NS operating plan do not stop there.  It is NS’s MultiRail-based 

operating plan, not SunBelt’s plan, that is “untethered” to the SARR’s traffic.  SunBelt 

developed its plan based upon the real-world NS operations by operating the same trains in the 

same fashion with identical consists and routes, and accepted the NS’s real-world trip plans, train 

service plans, and car blocking plans.  In contrast, NS conjured brand new trains with different 

consists that sometimes traverse routes that deviate from its real world operations, rejecting NS’s 

own existing operations based upon decades of its own experience in favor of a made-for-

litigation operating plan.  By untethering its operating plan for the SBRR from its real world 

operations, NS has made it impossible for the Board and its staff to benchmark that operating 

plan against real-world conditions.  If the Board were to adopt the NS plan, it would become a 

prisoner of software and of the claims of experts without any means to measure those claims 

against real-world railroad operations. 
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 The NS assault on SunBelt’s operating plan is predicated upon numerous incorrect, 

misrepresented, and/or overblown allegations that are intended to vastly inflate the SBRR’s 

operating and investment requirements, including the following: 

• Although NS claims that SunBelt omitted 1,622 trains needed to handle the SBRR’s 
traffic, SunBelt shows that it inadvertently omitted only 72 trains (out of a total of over 
13,400 trains on the SBRR system) due to a coding error.  In addition, based upon 
explanations of its traffic data provided by NS for the first time in its Reply, SunBelt 
conservatively has added 959 additional trains that, according to NS’s flawed train event 
data, do not traverse the SBRR system.  On Rebuttal, SunBelt has added a total of 1,031 
trains. 

• NS’s criticism of the SBRR’s yard service is unsupported.  It is based largely upon 
outputs from the MultiRail program and NS’s erroneous addition of 1,622 trains to the 
SBRR.  SunBelt’s Rebuttal RTC simulation proves the adequacy of its yards. 

• NS wrongly accuses SunBelt of ignoring the SBRR’s reciprocal obligations to connecting 
rail carriers, such as fueling and inspection of locomotives and running repairs.   

• NS wrongly asserts that the SBRR is not capable of tracking TIH traffic and lacks the 
appropriate personnel to handle TIH shipments.  In its Rebuttal, SunBelt shows that most 
of NS’s claims are simply incorrect.  Moreover, SunBelt shows that NS’s MultiRail 
operating plan is incapable of providing the same TIH functions for which NS 
inaccurately criticizes SunBelt’s plan.  SunBelt, however, does accept NS’s criticism that 
the SBRR’s TIH trains cannot operate above 50 mph, and makes that adjustment in its 
Rebuttal RTC simulation.   

• NS claims that SunBelt failed to stop certain local trains at shipper facilities and/or 
provided inadequate dwell times for switching activities at those locations.  SunBelt, 
however, stopped trains at every location that could be identified from the traffic data that 
NS produced in discovery, and any failure to identify some locations is attributable to 
flaws in that data.  On Rebuttal, SunBelt has added local stops even though it still has 
grave reservations about the accuracy of NS’s data.  SunBelt, however, continues to use 
the dwell times from its Opening Evidence. 

• NS criticizes SunBelt’s RTC Model for having incorrect grades.  NS, however, 
completely overstates the magnitude of this error and its effect upon the RTC simulation, 
which caused just 2 out of 523 trains to stall.  Moreover, NS fails to mention that this 
error occurred because SunBelt used grade information from RTC simulations that NS 
itself produced in discovery.   

In the few instances where SunBelt has recognized a valid NS criticism of the SBRR operating 

plan, it has made adjustments in its Rebuttal Evidence to correct those errors.  In most cases, 
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however, SunBelt has rejected NS’s criticisms, and has continued to rely upon its Opening 

Evidence. 

 NS’s attempts to inflate the SBRR’s costs extend to its calculation of operating costs and 

road property investment.  Most of NS’s operating cost units are derived directly from its RTC 

simulation, which is based upon NS’s flawed and unsupported MultiRail-based operating plan.  

NS, however, also incorrectly inflates the unit costs for locomotives, fuel consumption, operating 

personnel, insurance, and even creates a brand new cost category called “Excess Risk.”  NS more 

than quintuples SunBelt’s G&A staffing levels by duplicating functions and drawing improper 

comparisons with certain other railroads.  But SunBelt shows that its G&A staffing is 

comparable to that of other similarly sized SARRs and with the most similar real-world railroad, 

the MRL.  With respect to maintenance of way, SunBelt demonstrates that the NS’s MOW plan 

applies practices that are 30 to 40 years old and incorrectly treats the SBRR as a 100 year old 

railroad, with all of the maintenance problems inherent in an aging system, instead of the brand 

new railroad that it would be. 

 With respect to road property investment, NS wrongly accuses SunBelt of valuing land in 

2011 instead of 2009, when the land would be purchased.  In its Rebuttal, SunBelt demonstrates 

that NS’s appraisers grossly overstated land values by applying a highly mechanized approach 

that ignored basic appraisal principles.  With respect to roadbed construction costs, NS 

improperly disregards SunBelt’s real world evidence, based upon the Trestle Hollow Project, 

even though that project involved construction in more difficult terrain than what the SBRR 

would encounter on most of the lines that it is replacing.  SunBelt also shows that NS wrongly 

states that the technology was not available to install PTC on the SBRR in 2011, and thus the 

SBRR would not need to install a CTC system first and then overlay PTC in 2015.   
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 Finally, NS artificially increases the SBRR’s costs through the DCF and MMM analyses.  

Contrary to precedent, NS attempts to inject equity flotation costs into the cost of capital.  NS 

also objects to the SBRR’s use of bonus depreciation, even though that restriction would be an 

impermissible barrier to entry.  NS next proposes a modification to the MMM calculations to 

assign the cost of PTC installation, certain “excess” insurance costs, and “excess risk” solely to 

TIH traffic.  But there is no basis for doing so.  PTC will be the sole signal system for all traffic 

on the SBRR from the start of operation and thus is not solely attributable to TIH traffic; no level 

of insurance costs can be attributed solely to TIH traffic; and NS’s new “excess risk” cost 

violates contestable market theory and double counts a cost that already is reflected in the 

SBRR’s cost of capital.  Moreover, NS’s adjustments to the MMM calculations constitute 

impermissible movement specific adjustments to variable costs. 

 The foregoing is a brief summary of just some of the issues addressed in SunBelt’s 

Rebuttal Evidence.  This summary shows the lengths to which NS has gone to devise ways to 

drastically defend its unreasonable rate.  NS’s Reply Evidence is not the “conservative” analysis 

that NS claims: rather, it is an exercise in devising ways to inflate the SBRR’s stand-alone costs, 

often in direct contradiction to its own real-world experience and established Board precedent.  

SunBelt’s Rebuttal exposes NS’s inaccurate and misleading descriptions of SunBelt’s evidence, 

erroneous statements, and fabrications, and it demonstrates that NS’s own reply evidence is 

infeasible, unsupported and unrealistic.  For all of these reasons, the Board should find that the 

challenged rate is unreasonable. 

B. THE BOARD SHOULD REJECT NS CLAIMS THAT THE SAC ANALYSIS 
DOES NOT RECOGNIZE THE COSTS AND RISKS OF TRANSPORTING 
CHLORINE. 

 At pages I-15 to -28 of the NS Reply, NS digresses into a self-serving litany of the 

hazards of chlorine transportation and the “unique costs and risks” that NS contends must be 
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accounted for in the SAC analysis because rail carriers are compelled to carry TIH materials by 

their common carrier obligation.  The sole purpose of this litany is to persuade the Board to 

deviate from established SAC rules and principles in order to inflate the SAC results.  SunBelt 

addresses each of the specific deviations that NS has proposed in Parts III-D and H of this 

Rebuttal.  In this section, SunBelt responds to NS’s assertions regarding the risks of transporting 

chlorine and exposes the hypocrisy of NS’s claim that those risks are not reflected in the 

challenged rates. 

1. The NS arguments based upon risk and public policy are smokescreens 
designed to conceal and preserve highly profitable and unreasonable rates. 

 NS has presented inconsistent positions regarding its business of transporting chlorine for 

SunBelt.  Both publicly and in this proceeding, NS loudly proclaims that, given a choice, it 

would not transport chlorine but for its common carrier obligation.  In Part I of the NS Reply, 

those claims are exemplified by the following statements: 

• “NS does not manufacture, purchase, or sell chlorine.  It does not use, consume, or 
process chlorine in its business activities. And it does not earn anywhere near the return 
on chlorine transportation that would be required to compensate it for the costs inherent 
in transporting chlorine, prominently including the potentially bankrupting liability that 
could result from a release of chlorine during transportation and storage.”2 

• “SunBelt chooses to be in businesses that involve chlorine.  Norfolk Southern does not.  
Nevertheless, Norfolk Southern must assume the risk of a product that is inherently 
dangerous.”3 

                                                 
2  NS Reply, at I-15 to -16 (underline added).  Taken at face value, the underlined text would 
give NS carte blanche to charge any rate it chose. 
3  Id. at I-16 (underline added).  NS has in fact chosen to be in the business of transporting 
chlorine by choosing to be in the business of common carriage.  NS and its predecessors have 
been in the business of transporting chlorine for over a hundred years without objection, and NS 
cannot now suddenly decide that it no longer desires to be in that business any more than it can 
decide to cease transporting any other commodity.  Today’s investors in NS knowingly 
committed their money to the business fully aware of these risks and must be presumed to have 
demanded a return that takes those risks into account. 
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• “A railroad has no choice but to accept chlorine and other TIH commodities upon a 
reasonable request.”4 

• “Moreover, the magnitude of the risk is extraordinary.  Because of the extremely 
dangerous nature of TIH commodities when released into the air, rail carriers transporting 
such commodities face catastrophic liability risks every time they move a rail car 
carrying TIH.”5 

• “Thus, absent either compensation commensurate with carriers’ risk exposure, or an 
overriding legal obligation, a rational economic actor in the position of a rail carrier like 
NS would refuse to transport inherently risky TIH traffic.  As discussed below, although 
rail carriers do not receive compensation sufficient to offset the risk of carrying TIH 
commodities, they are nonetheless required to accept and transport such commodities 
when tendered by shippers.”6 

• “Railroads have attempted to obtain protection in other ways from the risks of 
transporting chlorine and other TIH commodities.  Union Pacific sought an order 
declaring that the common carrier obligation did not encompass those commodities.  But 
the Board rejected that alternative and held that the common carrier obligation requires 
railroads to transport TIH freight essentially at the demand of a shipper, without regard to 
the availability of lower risk (and lower cost) transportation alternatives.”7 

• “Further exacerbating the risks and costs of transportation of chlorine and other TIH 
commodities is the fact that shippers often demand that rail carriers transport them 
unnecessarily long distances from a production facility to a destination, despite the 
availability of closer sources of production or safer alternative products.”8 

                                                 
4  Id. at I-19.  This is the common carrier obligation which NS knowingly accepted when it chose 
to engage in the business of common carriage. 
5  Id. at I-21 (underline added). 
6  Id. at I-22 (underline added).  By asserting that there is no price that can compensate it for 
transporting TIH materials, NS is claiming the right to charge any rate that it so desires. 
7  Id. at I-23 (underline added).  This is a gratuitous and gross mischaracterization of the Board’ 
decision in Union Pac. R.R.—Pet. for Decl. Order, STB Docket No. 35219 (served June 11, 
2009).  The Board held that UP failed to support its factual assertions. Id. slip op. at 5.  
Furthermore, the shippers demonstrated that “the markets for chlorine are varied, dynamic, and 
complex.” Id.  
8  Id. (underline added).  Once again, NS distorts the facts in UP—Pet. for Decl. Order.  The 
shipper in that proceeding, US Magnesium, produced chlorine as a co-product of its magnesium 
production and had to dispose of it.  It did so in the nearest available market.  UP’s solution was 
to shut down the shipper’s plant or vent the chlorine into the air. Id. at 2.  NS has not offered any 
more evidence than UP had offered that “shippers often demand that rail carriers transport [TIH 
materials] unnecessarily long distances.”  Since the Board found UP’s assertion to be 
unsupported, then NS’s assertion must be equally unsupported.  See note 7, above. 
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• “Because under current law a carrier must move TIH commodities between any points on 
its network on demand, and because shippers’ liability risk does not increase with hauling 
distance or other risk factors, shippers have little incentive to source TIH commodities 
from the closest production facility or otherwise take exposure risk into account in their 
TIH commodity procurement and transportation decisions.”9 

Based upon the foregoing statements, and particularly the underlined text, one would expect NS 

to welcome any opportunity to significantly reduce both the total distance of a TIH movement 

and the distance on NS itself.  But, the facts surrounding the issue movement in this proceeding 

prove that is not the case.  NS has rebuffed SunBelt’s numerous attempts to significantly reduce 

both the distance of the movement from McIntosh to New Orleans and the distance traveled over 

NS.  Although NS “talks the talk,” it does not “walk the walk.” 

 In order to reach New Orleans, which is the interchange with UP for the issue movement, 

NS presently hauls SunBelt’s chlorine via a circuitous route north from McIntosh to 

Birmingham, and then returns south over another NS line to New Orleans, for a total distance of 

570 miles.  There is a much shorter route, however, that involves NS hauling the chlorine south 

from McIntosh to Mobile, and interchanging with CSXT at Mobile for transport to New Orleans.  

Figure I-1 below is a schematic of these two routes.   

                                                 
9  Id. at I-24 (underline added). 
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The NS portion of this alternate route would be just 40 miles and the combined NS/CSXT route 

to New Orleans would be just 184 miles.  NS could reduce its haul by 530 miles and the total 

distance travelled would shrink by 386 miles.  This appears to be a perfect win-win scenario that 

accomplishes NS’s expressed desire both to reduce the distance of TIH movements and to reduce 

its own risk exposure.  But inexplicably, NS, not SunBelt, is the one thwarting this result.   

 NS has repeatedly and systematically refused requests from SunBelt to provide a rate for 

transporting chlorine via Mobile to New Orleans.  The current NS tariff from McIntosh to 

Mobile is restricted to chlorine movements destined to Delisle, Mississippi and LaPlace, 

New Orleans
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Louisiana.10  Although CSXT operates a line from Mobile to New Orleans that provides a far 

more direct and efficient route from McIntosh to New Orleans, NS refuses to short-haul itself.  

The obvious explanation for this refusal is that NS wants to keep its long-haul because this is a 

highly profitable movement.  This belies NS’s stated position in this proceeding and exposes its 

true motive, which is to use risk as a smokescreen for preserving its long-haul revenue from 

extremely profitable and unreasonably high rates. 

2. Chlorine can be, and is, transported safely, securely, and with minimal risk. 

 The NS smokescreen begins with the claim that chlorine is inherently dangerous.11  

While it is true that chlorine can be dangerous when it is not handled properly or is used 

nefariously, over a century of experience handling chlorine has produced safety measures to 

ensure the proper handling that minimizes the risk of exposure to chlorine’s dangerous 

properties.  The remarkably few incidents of an accidental chlorine release during rail 

transportation have occurred only when proper precautions were not followed and the handful of 

catastrophic incidents have been due to railroad errors. 

 Next, NS asserts that “[i]t is beyond dispute that any railroad, including the SBRR, is 

exposed to substantial risk every time a customer tenders a carload of chlorine to it.”12  This 

position clearly is not shared by the two federal agencies responsible for the safety and security 

of transporting chlorine by rail.  According to the U.S. Department of Transportation: 

DOT has developed and enforces a comprehensive regulatory 
framework applicable to the rail transportation of hazardous 
materials.  This comprehensive regulatory program serves to 

                                                 
10  SunBelt Reb. WP “NS Mobile Tariff” 
11  NS Reply, at I-16 to -19. 
12  NS Reply, at I-19 
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effectively mitigate the safety risk associated with the rail 
transportation of hazardous materials, including PIH materials.13 

Similarly, the Transportation Security Administration has declared: 

TSA and DOT regulations provide adequate measures for the 
safety and security of the transportation of chlorine by 
rail….When rail shipments conform to the TSA and DOT 
regulations, the risks of transporting chlorine by rail are 
appropriately mitigated and such movements can take place 
without posing unnecessary safety and security risks.14 

Thus, despite the inherent dangers of chlorine, the risks to NS are far from “substantial” when 

NS adheres to the established regulations. 

 NS nevertheless posits a parade of horribles as evidence of substantial risks.  These 

include the prospect of a terrorist attack and academic studies of worst-case scenarios.  While 

these may provide examples of the potential magnitude of liability if such worst-case scenarios 

were to occur, they do not shed any light on the risk of such an occurrence.  Nor has NS 

demonstrated how or why it would be legally liable for damages caused by a terrorist attack, or 

more generally by third party negligence.  As USDOT and TSA have observed, the risks of an 

accidental release have been “effectively” and “appropriately” mitigated.15 

 Furthermore, while railroads certainly have a major role to play in mitigating the risks of 

an accidental release, NS all but ignores the significant role also played by TIH shippers.  

                                                 
13  Comments of USDOT in STB Finance Docket No. 35219, Union Pac. R.R. Col—Pet. for 
Decl. Order, 7 (filed April 10, 2009). 
14  Comments of TSA in STB Finance Docket No. 35219, Union Pac. R.R. Col—Pet. for Decl. 
Order, 3 (filed April 10, 2009) (italics in original). 
15  There are two sets of risks that must be considered.  First, there is the risk of an accident 
occuring, whether it be due to the actions of the railroad or a third party.  Second, if an accident 
involving a TIH tank car were to occur, there also is the risk that the tank car would rupture and 
release the TIH material into the atmosphere.  Both must occur before catastrophic liability 
might arise.  Various regulations and private safety initiatives are directed at mitigating both 
risks. 
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SunBelt and its parent company, Olin, are leaders in this area.  Over 27% of their combined rail 

car fleet already consists of the strongest and safest rail cars on the market because Olin and 

SunBelt have accelerated the retirement of older cars at substantial cost, despite the fact that they 

are not yet required to do so by existing regulations.  This includes the retirement of all tank cars 

made of non-normalized steel and the installation of head-shields that exceed DOT 

specifications.  In addition, Olin and SunBelt have installed GPS devices on their entire rail fleet 

for instantaneous tracking; they have installed cameras on most tank cars for better security; and 

they have installed impact sensors on tank cars that measure the G-force of rail car impacts (such 

as in hump yards) so that the data can be used to design even safer tank cars based on the physics 

of rail transportation.  They also have invested over $120 million in bleach manufacturing and 

distribution facilities to eliminate the transportation of chlorine when possible.  Where feasible, 

they also use swaps and exchanges with other chlorine producers and customers in order to 

reduce transport distances.  These are not the actions of shippers who have “little incentive 

to…take exposure risk into account in their TIH commodity procurement and transportation 

decisions.”16  Moreover, their actions are not isolated; the Chlorine Institute and its members are 

engaged pro-actively in multiple initiatives, many of them jointly with the rail industry, to further 

reduce the already low risk of an accidental TIH release during rail transportation.  Ironically, 

NS has withdrawn from the Responsible Care® initiative sponsored by the American Chemistry 

Council. 

 With respect to the cost of the railroad’s risk mitigation measures in the SAC analysis, 

the SBRR already incurs the same types of operating costs as NS to comply with safety and 

security regulations and to procure insurance coverage for potential incidents that might occur.  

                                                 
16  NS Reply, at I-24. 
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The SBRR also incurs the same cost of capital demanded by investors to compensate them for 

assuming the risk of a worst-case scenario.  NS has not identified any operating or investment 

costs associated with transporting chlorine that it incurs and that is not included in the SAC 

analysis.  Thus, SunBelt’s SAC analysis already properly reflects the costs associated with the 

SBRR’s transportation of chlorine. 

 NS, however, identifies so-called “negative externalities” that it claims are not included 

in the SAC analysis but should be.17  NS refers to negative externalities both to itself and to 

society at large.  NS is either wrong that these costs are not included in the SAC analysis or that 

they should be included. 

 With respect to NS-specific externalities, the SBRR does incur those costs.  Whatever 

risks NS incurs from transporting TIH materials, the SBRR also incurs.  NS lists the following 

costs as externalities:  special handling and security measures; positive train control; liability 

insurance; and the risk of catastrophic liability.18  NS is wrong, however, to claim that these costs 

are not already included in SunBelt’s SAC analysis.   

 Indeed, the only one of these costs that NS includes as a separate operating expense in its 

SAC analysis that SunBelt does not is catastrophic liability beyond that covered by insurance.  

To address that issue, NS proposes a new and unprecedented category of operating cost in Part 

III-D that it labels “excess risk.”19  Essentially, this cost category purports to reflect the level of 

uninsurable liability that the SBRR might incur in the event of a catastrophic TIH release in 

order to ensure that the SBRR will have adequate funds to pay this liability if and when it might 

occur.  Aside from the highly speculative nature of this so-called “operating cost,” NS has not 

                                                 
17  NS Reply, at I-25 to -28. 
18  NS Reply, at I-27 n.26.   
19  See NS Reply, at III-D-224 to -242. 
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demonstrated that it in any way incurs this cost or sets aside any of the TIH revenue it receives in 

a fund to pay such costs.  If NS is unable to pay this cost, it would seek bankruptcy protection, 

which means the SBRR must be allowed to do the same.  Furthermore, because the risk of 

bankruptcy already is reflected in the SBRR’s cost of capital, NS’s attempt to create a new 

operating cost category would in fact double-count this cost.20  SunBelt has addressed the 

“excess risk” issue in greater detail in Part III.D.10 of this Rebuttal. 

 With respect to the alleged societal externalities, those are by definition costs that society 

incurs, not NS.  Because NS does not incur those costs, it would not be appropriate to require the 

SBRR to do so.  Furthermore, as discussed in the next section, below, the issue of societal 

externalities extends to matters beyond the purview of the Board and this proceeding.  There are 

both positive and negative externalities, and it is up to Congress to balance the various interests.  

Unless and until Congress alters that balance, the Board’s role in this proceeding is to apply the 

SAC analysis consistent with precedent to determine the reasonableness of the challenged rate. 

3. Chlorine is essential to our economy and our way of life. 

 While NS has focused its evidence on what it refers to as the “negative externalities” of 

chlorine transportation, it has completely ignored the “positive externalities” from the use of 

chlorine.  A positive externality occurs when the consumption or production of a product causes 

a benefit to a third party.  Because chlorine chemistry is used to manufacture thousands of 

products critical to society’s needs, it confers numerable positive externalities that benefit society 

as a whole, not just the producers and purchasers of chlorine and associated downstream 

                                                 
20  See, e.g., FMC, 4 S.T.B. at 846 (rejecting railroad’s attempt to impose an asymmetric risk 
upon the SARR; holding that, to the extent investors of existing railroads face any asymmetric 
risk from application of the SAC constraint, that risk is already reflected in the industry cost of 
capital); Wisconsin P&L, 5 S.T.B. at 983-84 (same). 
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products.  These societal benefits are the positive externalities of chlorine that more than 

counter-balance the negative externalities that are the focus of NS. 

 Most notably, chlorine provides affordable and reliable disinfectants for the benefit of 

public health.  Although best known as drinking-water disinfectants, chlorine disinfectants also 

are used extensively in food production and health care settings to guard against life-threatening 

germs.  Chlorine also is essential to manufacturing 85% of all pharmaceuticals and 70% of all 

disposable medical applications, which saves lives and/or improves the quality of life.  The result 

is a tremendous reduction in life-threatening diseases that benefits society as a whole. 

 In addition, Chlorine is essential to the manufacture of 95% of all crop protection 

chemicals.  This enhances agricultural productivity and protects our food supply chain, which 

enables us to consistently and reliably feed our population. 

 Approximately 40% of chlorine production goes into producing polyvinyl chloride 

(“PVC”), which is a very versatile thermoplastic that is used in a wide variety of daily products.  

Most of these products are building and construction materials such as pipe, siding, windows, 

fences, decks, and rails.  The construction industry is often called the backbone of our nation’s 

economy.21  PVC also is used to manufacture medical devices, artificial limbs, first-responder 

equipment, and much more.   

 Chlorine chemistry also plays a significant role in the production of polyurethane foam 

insulation, silicon computer chips, titanium metal, and titanium dioxide. 

 Indeed, the chlorine molecule is involved in 60% of all chemical industry products.  

While many consumer and industrial products in the end may not contain chlorine, chlorine 

                                                 
21  An Internet search using the phrase “construction industry economic backbone” will yield 
dozens of examples. 
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chemistry is essential at one or more stages of the production process.  In 95% of such uses, there 

is no ready substitute for chlorine.   

 It would be impossible for SunBelt to convey all of the products that are derived from 

chlorine chemistry in this Rebuttal.  The American Chemistry Council, however, has attempted 

to do so through an interactive web site at www.chlorinetree.org that shows all of the various 

intermediate and end-uses involving chlorine.  This web site also contains a sodium hydroxide 

tree.  Sodium hydroxide also is known as “caustic soda,” which is a co-product of chlorine.  Like 

chlorine, caustic soda is integral to literally thousands of products that we use every day, 

including products essential to health and safety.  In order to produce caustic soda, the 

production of chlorine is unavoidable.  Consequently, any attempt to limit the production, 

distribution or use of chlorine would have the same impact on caustic soda production and would 

have immediate and severe detrimental effects on the health and safety of the American public 

and the American economy. 

 As demonstrated above, the NS argument on negative externalities is extremely myopic.  

Moreover, NS is asking the Board to make public policy determinations, based upon NS’s 

myopic world view, that are well beyond the subject matter that Congress has entrusted to the 

jurisdiction of the Board.  Therefore, the Board should reject NS’s invitation to create new public 

policy, and instead, it should apply the SAC analysis consistent with precedent to determine the 

reasonableness of the challenged rate. 

4. NS has confused the concepts of “externalities” and “cross-subsidization” 

 The NS argument in Part I-B of its Reply is confusing and inconsistent in large part 

because NS confuses the concepts of negative externalities and cross-subsidization as used by 

the STB in SAC analyses.  NS introduces its entire Part I-B discussion with the statement that 

“[i]f the Board does not allocate costs that SBRR would incur solely because it transports TIH, 
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all other traffic would be cross-subsidizing TIH traffic.”22  But the sub-sections that follow talk 

only about negative externalities in the form of risks and costs.  NS incorrectly treats these two 

concepts as if they are the same. 

 NS’s confusion is on display when it attempts to identify specific externalities that should 

be included in the rail rate regulatory regime.  In note 26, on page I-27 of its Reply, NS identifies 

“the costs of special handling and security measures; positive train control system development, 

installation, and operation; liability insurance costs, and the risk of catastrophic liability in the 

event of an accidental release” as externalities.  However, with the possible exception of 

catastrophic liability, none of these costs are externalities even by NS’s own definition of the 

term.   

 NS defines an “externality” as “[t]he imposition of the risks of transporting TIH on rail 

carriers and individuals who do not have a choice whether to undertake and bear those risks and 

costs.”23  Because both NS and the SBRR do have a choice, and more importantly their investors 

have a choice, whether to be in the common carrier business, and they are adequately 

compensated for the risks associated with that business, these costs are not externalities as to a 

railroad.  The only potential externality in the NS list would be the effect upon members of the 

public who might not be compensated for their injuries to the extent that their damages exceed 

the railroad’s assets. 

 It is only when one reads the details of NS’s proposed deviations from the SAC analysis 

in Parts III-D and H of the NS Reply that it becomes clear that the real NS argument is based on 

cross-subsidization in the SAC context.  Specifically, NS contends that PTC costs, insurance 

costs above a certain tier, and “excess risk” costs are unique to TIH transportation and thus 
                                                 
22  NS Reply, at I-16. 
23  NS Reply, at I-26. 
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should be assigned solely to TIH traffic instead of being shared by all traffic.  SunBelt 

demonstrates the fallacy of those arguments in Parts III.D, .F and .H of this Rebuttal.   

5. NS fundamentally misunderstands how chlorine is produced and marketed. 

 NS creates the misimpression that chlorine producers will transport chlorine over any 

distance solely based upon the price that they receive, and that higher rail rates are needed to 

discourage such behavior, especially when the receiver could purchase chlorine from a closer 

source.  This reflects a fundamental misunderstanding of how chlorine is produced and 

marketed.   

 First, chlorine is priced as a commodity, which means that, at any given time, the market 

price is the same for all buyers and sellers within a region.24  If chlorine prices are higher in one 

region than another, the reason usually is because demand is greater than supply in that region, 

which of course means that it is necessary to import additional supply from other regions.  Thus, 

it would be incorrect for NS to assert that there is a closer supply in that situation even if there 

are closer producers.   

 Second, although chlorine is priced as a commodity, it is not homogenous.  

Contamination by bromine and organics can be an important factor, especially for some 

industrial users.  Also, excessive moisture content can cause corrosion, fouling and plugging of 

equipment that creates safety issues within a plant due to a build-up of pressure.  Therefore, an 

industrial chlorine user may need to qualify the chlorine it purchases to ensure that it meets that 

user’s required specifications.  If not, the user must purchase from another source, which may 

not be the closest source.  Moreover, in order to ensure an adequate and uninterrupted supply of 

                                                 
24  Prices for contract sales may be higher or lower than the spot market price, based upon the 
market at the time of contracting and additional contract terms, such as a guaranteed supply. 
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chlorine, a single user may purchase chlorine from multiple sources, each of which must be pre-

qualified to the requisite specifications. 

 Third, a chlorine producer occasionally must ship long distances simply to find a market 

for chlorine that is a co-product in the production of a different commodity.  For example, 

caustic soda and chlorine are co-products in the production process that most chlorine producers 

use, including SunBelt and Olin.25  At various times, chlorine may be in greater demand than 

caustic soda or vice versa.  When chlorine is in greater demand, excess caustic soda can be 

stored.  The same is not true, however, for excess chlorine when caustic soda is in greater 

demand.  For that reason, all chlorine/caustic plants operate at a capacity set by projected 

demand for chlorine.  If the chlorine demand does not materialize, however, it is not unheard of 

in extreme situations for a chlorine producer to give away, or even pay someone to take, the 

chlorine.  In those situations, the chlorine must be delivered to whatever market can be found, 

which may not always be nearby, and the producer hopes to earn more on the caustic production 

than it loses on the chlorine.  Because transportation costs tend to increase with distance, a 

chlorine producer has ample incentive to sell to the nearest purchaser when it already is losing 

money on the chlorine.   

 For all of the above reasons, the fact that there may be closer sources of chlorine does not 

mean those sources have the capacity to supply a particular receiver.  Those producers may 

already have contract commitments for their production, they may already be oversold in the 

spot market, they may be shutting down for maintenance, or their chlorine may not meet the 

purchaser’s specifications.  In addition, a producer may have excess chlorine co-product that it 

can only dispose of in a market that may not be nearby.  Occasionally, these complex distribution 

                                                 
25  Chlorine also is a co-product in the production of magnesium.  Union Pac. R.R.—Pet. for 
Decl. Order, STB Docket No. 35219, slip op. at 2 (served June 11, 2009).   
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scenarios create an opportunity for producers to swap product to reduce both of their 

transportation distances.  But those opportunities are infrequent and hard to identify without 

violating antitrust laws.   

 When NS accuses chlorine producers of transporting chlorine long distances without 

regard for risk, that simply is not true.  NS is displaying its own ignorance of chlorine production 

and marketing and the lengths to which producers will go to reduce transportation distances, if 

not eliminate the need for transportation altogether.  NS also ignores the extensive efforts of 

chlorine producers, often at substantial expense, to go beyond minimum regulatory requirements 

to enhance the safety and security of transporting chlorine. 

C. NS HAS CONCEDED ITS MARKET DOMINANCE OVER THE ISSUE 
MOVEMENT 

 In its Reply Evidence, NS does not contest its market dominance over the issue 

movement.  Consequently, SunBelt has conclusively established the Board’s jurisdiction to 

determine the reasonableness of the challenged rate.   

D. THE EVIDENCE SHOWS THAT THE CHALLENGED RATES ARE 
UNREASONABLY HIGH 

Consistent with Board guidelines, SunBelt submitted its complete case-in-chief in its 

Opening Evidence.  SunBelt’s evidence presented a SARR – the “SunBelt Railroad” or “SBRR” 

– that operates over a system of approximately 578 miles in length through the states of 

Alabama, Mississippi and Louisiana, moving largely over the same routes, and in the same 

manner, as NS does today.  In its evidence, SunBelt explained in detail the procedures that it had 

used, which were consistent with the rules, principles and precedent that the Board had 

enunciated in past SAC cases, and “support[ed] the feasibility of all components of its design and 

cost estimates.”  FMC, 4 S.T.B. at 723.  SunBelt’s evidence showed that the challenged NS rates 

are extraordinarily high – higher by far than the rates produced by the Board’s SAC procedures. 
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In its Reply, NS presents a vitriolic, scornful, and derisive attack on SunBelt’s Opening 

Evidence – an over-the-top rhetorical approach from beginning to end.  But NS’s exaggerated 

rhetoric is designed not to illuminate but to conceal – to hide the fact that SunBelt’s evidence 

does in fact present a SARR that is fully supported and feasible, and to mask the lack of 

substance and serious deficiencies of NS’s own SARR.  In particular, NS’s hyperbolic oratory is 

intended to obscure the fact that the entire basis for NS’s own operating plan – its use of an 

untested and unnecessary “MultiRail” program to develop an operating plan that is utterly 

divorced from real-world NS operations – is utterly unsupported.   

In this Rebuttal, SunBelt shows that its own Opening Evidence is feasible, fully 

supported, and based on the data that NS provided in discovery; and that NS’s Reply evidence is 

not.  Where appropriate, and fully consistent with the Board’s guidelines for the proper scope of 

rebuttal evidence, SunBelt supplies corrective evidence in response to legitimate NS criticisms.  

SunBelt respectfully requests the Board to credit the evidence that it has submitted, and to rule 

that the NS’s rates at issue in this proceeding are unreasonable under the law. 

1. The Proper Scope of Rebuttal Evidence 

In a number of its past decisions, the Board has enunciated principles to guide 

complainants as to the parameters of permissible rebuttal evidence in rate reasonableness cases 

before the Board.  These decisions include in particular General Procedures and Duke/NS, but 

helpful discussions exist in other cases, including PSCo/Xcel, Duke/CSXT, CP&L, Otter Tail, 

and WFA/Basin.   

Under this precedent, rebuttal must be supported.  See Duke/NS, 7 S.T.B. at 637.  

Moreover, a complainant cannot alter opening evidence that the defendant has not challenged, 

PSCo/Xcel, 7 S.T.B. at 643-644, and Otter Tail, slip op. at 4, nor can it significantly redesign its 

SARR or alter the core assumptions upon which its case-in-chief is based.  See Duke/NS, 7 
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S.T.B. at 100, 133; Duke/CSXT, 7 S.T.B. at 450; PSCo/Xcel, 7 S.T.B. at 643-44; FMC, 4 S.T.B. 

at 790. 

If a railroad does challenge a portion of the shipper’s opening evidence, then the shipper 

can accept the railroad reply or assert that its own opening evidence is superior.  Duke/NS, 7 

S.T.B. 100-101.  However, the Board has also made clear in Duke/NS that, in certain 

circumstances, the shipper can also “refine its evidence to address issues raised by the railroad 

regarding its opening evidence.”  Id.  Specifically, in such cases, the options open to the shipper 

are:  

(a) if the railroad has identified flaws in the shipper’s opening evidence but has not 
provided substitute evidence, the shipper can supply “corrective evidence” with support; 
or,  

(b) if the railroad has identified flaws in the shipper’s opening evidence and the railroad 
has provided substitute evidence, the shipper can show that the railroad’s substitute 
evidence is “unsupported, infeasible or unrealistic,” and then supply “corrective 
evidence” with support.   

Duke/NS, 7 S.T.B. at 100-101, 141, 175, 190.  In the second case, “infeasible” evidence is 

evidence that would not work; “unsupported” evidence is evidence for which there is no proof 

that it would work; and “unrealistic” evidence is evidence that is (a) not what the defendant 

railroad itself does in a comparable situation, (b) what other railroads generally do in that 

situation, or (c) otherwise constitutes needless “gold-plating.”  Duke/NS, 7 S.T.B. at 101, n.19. 

However, the Board has also indicated that, even where it is permissible for the 

complainant to supply corrective evidence, the shipper cannot use just any new supporting 

evidence on rebuttal, because the railroad would not have had an opportunity to respond.  See, 

e.g., Duke/NS, 7 S.T.B. at 138, Otter Tail, slip op. at 4, WFA/Basin, slip op. at 68-69, General 

Procedures, 5 S.T.B. at 446.  The Board has determined that acceptable corrective evidence can 
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include: (a) any evidence submitted in the opening or reply26; (b) any documents or information 

produced in discovery27; (c) STB precedent28; (d) real-world practices of the defendant 

railroad29; and (e) certain other types of evidence, such as what other real-world railroads do.30 

Moreover, in Duke/NS, the Board also warned potential defendants that they “may not 

take unfair advantage of weaknesses in the shipper’s opening evidence by submitting reply 

evidence that is itself unsupported, infeasible, or unrealistic, or that presents criticism without 

appropriate evidence that can be used in the Board’s SAC analysis.”  The Board concluded that, 

if the defendant railroad does present unsupported, infeasible or unrealistic evidence, or presents 

                                                 
26 See, e.g., PSCo/Xcel, 7 S.T.B. at 637, WFA/Basin, slip op. at 71. 
27 See, e.g., WFA/Basin, slip op.  at 48, FMC, 4 S.T.B. at 814 (STB re-states locomotive and car 
repair costs based on discovery documents cited by complainant).  The Board has held that the 
complainant is entitled to rely on information received in discovery, and the railroad cannot 
impeach its own discovery documents.  PSCo/Xcel, 7 S.T.B. at 683. 
28 See, e.g., CP&L, 7 S.T.B. at 314, WFA/Basin, slip op. at 40 (car maintenance expense) 
29 See, e.g., Otter Tail, slip op. at C-4 (fuel consumption based on defendant’s system average); 
Duke/NS, 7 S.T.B. at 191 (STB uses rebuttal for hook bolts where shipper shows that its rebuttal 
is based on defendant’s standards) (see also CP&L, 7 S.T.B. at 328, same issue); Duke/NS, 7 
S.T.B. at 194 (STB uses correction to reply evidence advanced by the complainant on rebuttal 
for communication system towers where shipper shows that its rebuttal exceeds the real-world 
practices of the defendant); WFA/Basin, slip op. at 48 (STB uses rebuttal evidence when 
complainant shows that defendant’s contract for taxi expenses is the best evidence of record); 
WFA/Basin, slip op. at 93 (STB uses compaction ratio for subballast quantities advanced on 
rebuttal where complainant shows that it was based on defendant’s source material) 
30 See, e.g., CP&L, 7 S.T.B. at 293 (STB adopts shipper’s rebuttal evidence on dispatchers based 
on comparison with KCS); Duke/NS, 7 S.T.B. at 177 (STB uses rebuttal for yard drainage where 
shipper showed that elaborate drainage advanced by defendant on reply is not generally used by 
railroads) (see also CP&L, 7 S.T.B. at 314 for same issue).  Occasionally, the Board has 
permitted certain other rebuttal, see, e.g., Duke/NS, 7 S.T.B. at 173 (evidence based on physical 
inspection of line). 

If a shipper shows that the railroad’s reply evidence is unsupported, infeasible or unrealistic on a 
particular SAC issue, then the Board may accept increases in the shipper’s SARR cost on that 
issue when added by the shipper on rebuttal, regardless of support.  See, e.g., WFA/Basin, slip 
op.  at 100 (shipper’s rebuttal showed that railroad’s inclusion of .68 miles of SARR yard track 
was unnecessary; Board accepted shipper’s addition of .05 miles of lay-up track without 
additional support). 
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criticism without evidence that can be used by the Board, “the shipper may use rebuttal to correct 

deficiencies that have been identified.”  Duke/NS, 7 S.T.B. 100-101.  

Finally, the Board has made clear that, when precedent exists on a particular SAC issue, 

the party seeking a deviation from precedent has the burden of proof.  See, e.g., PSCo/Xcel, 7 

S.T.B. at 644; WFA/Basin, slip op. at 53-54, 68-69; Otter Tail, slip op. at C-16.  

In presenting its rebuttal SAC evidence, SunBelt has been mindful to adhere to the 

Board’s guidelines on the proper role of rebuttal evidence.  As will be discussed infra, there are 

crucial instances where NS has failed to provide the Board with information or programs to 

support its case, to which SunBelt responds by showing that its own evidence is feasible and 

supported, or by supplying corrective evidence in accord with the principles in Duke/NS.  In 

other instances, SunBelt shows that NS’s evidence is infeasible, unsupported, or unrealistic, and 

then either shows that its opening evidence in fact meets the Board’s standards or supplies 

corrective evidence using the types of evidence approved by the Board on rebuttal. 

2. Traffic and Revenues (Part III.A) 

The SBRR traffic group includes a broad range of commodities moving in intermodal, 

unit train, manifest (mixed general freight) and local trains.  In its Opening Evidence, SunBelt 

explained the procedures that it followed to identify and model this traffic under the principles 

enunciated in Coal Rate Guidelines and subsequent cases, in light of the nature and complexity 

of this case and the limitations of NS data produced in discovery.  In Reply, NS raises multiple 

challenges to the traffic group, volumes, and revenues.  In addition, NS inappropriately attempts 

to minimize and diminish the significance of the flaws and deficiencies in its traffic data.  In Part 

III-A of its Rebuttal Evidence, SunBelt summarizes the dollar value of the differences between 

the parties’ traffic and revenue evidence, briefly discusses the approach that each party used, and 
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either accepts the NS criticisms or explains why SunBelt’s Opening and Rebuttal Evidence 

presents the best evidence of record.   

a. The SBRR traffic group 

NS generally accepts SunBelt’s evidence on the SBRR’s traffic group for the purposes of 

determining the SARR traffic volumes and revenues, with two exceptions: the double-counting 

of some waybills in the third quarter of 2011 and the use of cross-over traffic.  SunBelt has 

accepted the first NS exception and made appropriate adjustments on rebuttal.  SunBelt Reb. III-

A-2 to -3, -23.  SunBelt, however, strenuously rejects NS’s argument for imposing restrictions 

upon the use of cross-over traffic.  SunBelt Reb. Ex. III-A-1.  

NS wrongly accuses SunBelt of abusing cross-over traffic and urges the Board to apply 

the restrictions upon cross-over traffic that the Board has proposed in EP715.  NS Reply, at III-

A-35 to -55.  These arguments essentially rehash the “Motion to Hold Case in Abeyance Pending 

Completion of Rulemaking” that NS filed in this proceeding on September 21, 2012, and that the 

Board denied in its November 29, 2012 decision.  Furthermore, they are an attempt to reverse the 

Board’s express determination in EP715, at page 17, note 11, not to apply any cross-over traffic 

restrictions that it might adopt in EP715 to pending cases because it would not be fair to those 

complainants who relied on prior precedent in litigating their cases.  SunBelt has supported the 

validity of that rationale by demonstrating the highly prejudicial impact that retroactive 

application of any cross-over traffic restrictions to this case would have upon it. SunBelt Reb. 

Ex. III-A-1, at 6 to 12. 

SunBelt also has demonstrated several fundamental flaws in the EP715 proposals to 

restrict cross-over traffic.  The first flaw is that those proposals are predicated upon logic that is 

fundamentally at odds with Board precedent, and yet the Board has not acknowledged that 

conflict much less attempted to explain and justify this departure from precedent as required by 
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basic principles of administrative law.  SunBelt Reb. Ex. III-A-1, at 12 to 16.  The second flaw is 

the significant anti-SARR bias that the Board’s proposals would inject into the SAC analysis 

because they are not narrowly-tailored to the alleged problem with cross-over traffic and they 

would under allocate cross-over revenue to the SARR for the remaining cross-over traffic that 

the SARR would be permitted to include in its traffic group.  Id., at 16 to 20.   

Finally, SunBelt refutes NS’s claim that SunBelt has abused the use of cross-over traffic 

in its SAC presentation.  First, SunBelt shows that it has used cross-over traffic consistent with 

the Board’s rationale in well-established precedent for permitting cross-over traffic, which is to 

keep the SAC process manageable by focusing the SAC analysis upon the facilities needed to 

handle the issue movement.  Id., at 20 to 23.  Second, SunBelt has demonstrated that its cross-

over traffic is not the type that the Board has identified as problematic in EP715.  Id., at 23 to 25.   

b. Forecasted traffic volumes 

NS challenges SunBelt’s use of aggregated growth rates based on NS’s system-wide 

commodity projections for 2012 through 2016; and SunBelt’s use of a compound annual growth 

rate (“CAGR”) to project volumes for the 2017 through 2021 time period.  On Rebuttal, SunBelt 

has accepted NS’s state-to-state forecast for the 2012-2016 time period.  SunBelt Reb. III-A-5.  

However, SunBelt accepts only a portion of the NS modifications for the 2017 through 2021 

time period.  Specifically, SunBelt agrees that it is more appropriate to use 2011 volumes as the 

starting point for projecting volume growth rather than the 2009 recession volumes.  Id., III-A-6.  

But SunBelt maintains that its approach based on a time-series trend produces more reliable and 

accurate results than NS’s use of a single year-over-year change.  Id., III-A-6.   

c. Stand-alone revenue 

NS largely accepts SunBelts historical and projected revenues for the SBRR.  

Nevertheless, NS does challenge aspects of SunBelt’s revenue calculations on several grounds.  
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SunBelt Reb. III-A-8.  SunBelt has accepted four of these criticisms related to duplicate 

waybills, handling line payments, switching payments, and miscellaneous other adjustments, and 

SunBelt has partially accepted an adjustment to TDIS intermodal revenue.  Id., III-A-33.  

However, by far the largest difference between the parties regarding the SBRR’s revenues 

involves NS’s use of Original ATC to determine revenue divisions for cross over traffic, which 

SunBelt completely rejects.  In addition, SunBelt rejects NS’s assertion that there is an improper 

mismatch between fuel cost projections and fuel surcharge revenue projections.  

1) Modified-ATC 

SunBelt strongly rejects the NS’s use of Original ATC, which is wrong as a matter of 

both law and economics.  As a matter of law, the Board properly adopted Modified ATC and has 

itself declared that to be its currently applicable methodology for allocating cross-over traffic 

revenue.  As a matter of both law and economics, SunBelt’s Rebuttal Evidence shows that 

Modified ATC is superior to both Original ATC and the Alternate ATC that the Board has 

proposed in EP715, and that the use of Original ATC as NS argues would be arbitrary and 

capricious. 

a) NS is incorrect as a matter of law that the Board must 
apply Original ATC to this case. 

NS dedicates a lengthy portion of its Reply Evidence to SunBelt’s use of Modified ATC 

to determine cross-over traffic revenue divisions.  NS Reply, at III-A-23 to -35.  Despite its 

length, the NS argument boils down to assertions that, as a matter of law: (1) the Board 

improperly adopted Modified ATC in WFA/Basin, and therefore, (2) the Board should apply the 

discredited Original ATC methodology in this proceeding.  On rebuttal, SunBelt continues to use 

Modified ATC because the Board properly adopted Modified ATC and has itself declared that to 

be its currently applicable methodology for allocating cross-over traffic revenue.   
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The adoption of Modified ATC in WFA/Basin did not require a public rulemaking 

proceeding because Modified ATC was a refinement of Original ATC necessitated by the 

objectives of both ATC and Guidelines.  Because administrative agencies are permitted, via 

adjudication, to refine their application of so-called “legislative” or “substantive” rules adopted 

in rulemaking proceedings, there was nothing improper about the Board’s adoption of Modified 

ATC in the WFA/Basin adjudication.  The Board’s action in WFA/Basin was a reasonable 

clarification of an existing rule to accomplish the stated goals and intent of ATC; hence, it was a 

permissible interpretive rule. 

The APA does not apply to interpretive rules, procedural rules, policy statements, and 

certain other rule-related agency actions.  5 U.S.C. § 553(b)(3)(A).  Thus, the fundamental 

question is whether the refinement of ATC in WFA/Basin was an amendment of the ATC 

methodology adopted in Major Issues or an interpretation.   

A rule does not…become an amendment merely because it 
supplies crisper and more detailed lines than the authority being 
interpreted.  If that were so, no rule could pass as an interpretation 
of a legislative rule unless it were confined to parroting the rule or 
replacing the orginal vagueness with another. 

American Mining Congress, 995 F.2d at 1112.  An interpretive rule can do more than simply 

paraphrase a legislative rule or statute.  “Indeed, a mere paraphrase would hardly be interpretive 

at all.”  Orengo, 11 F.3d at 195.  Thus, “agencies possess the authority in some instances to 

clarify…existing rules without issuing a new NPRM and engaging in a new round of notice and 

comment.”  Sprint Corporation v. FCC, 315 F.3d 369, 373 (D.C. Cir. 2003).  “Especially in the 

course of an adjudication, the agency will give its understanding of the regulations with whose 

enforcement it is entrusted.”  Orengo, 11 F.3d at 195. 

The Board adopted Original ATC in the Major Issues proceeding, which followed notice 

and comment rulemaking procedures.  The Board commenced Major Issues because the 
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evolution and application of the Coal Rate Guidelines “have drifted away from what Congress 

intended in some important respects.”  Major Issues, slip op. at 3.  The goal when allocating 

cross-over revenue, as stated by the Board, should be to “ensure that a truncated SAC analysis 

using cross-over traffic will approximate the outcome of a full SAC analysis.”  Id. at 24.  The 

Board intended Original ATC to take account of the economies of scale, scope, and density, 

principles ignored by the prior Modified Straight Mileage Prorate method.  Id. at 25.  Thus, the 

fundamental objective of ATC was “to equitably distribute [cross-over] revenues in relation to 

the cost incurred to generate those revenues….”  Id.   

In the first application of Original ATC in a specific case, however, the Board 

encountered a set of facts that it had not contemplated in Major Issues.  Specifically, the cross-

over traffic in that case included “considerable traffic with total revenue either below or barely 

above variable cost,” which had the practical effect of allocating revenue to the on-SARR 

segment that would be insufficient even to cover variable costs.  WFA/Basin, slip op. at 14.  This 

was an “illogical and unintended result,” id., that was contrary to the fundamental ATC objective 

“to equitably distribute [cross-over] revenues in relation to the cost incurred to generate those 

revenues….”  Major Issues, slip op. at 25.  In order to avoid this unintended result and fulfill the 

fundamental objective of ATC, the Board declared that ATC should be applied to the allocation 

of total revenue contribution rather than total revenue, in order to ensure that each segment 

received sufficient revenue to at least cover its variable costs before applying ATC.31  Id. (“This 

refinement is reasonable and consistent with our objective in Major Issues.”)  The actual ATC 

methodology adopted in Major Issues did not change, just the revenue to which it was applied. 

                                                 
31 As the Board has observed in EP715, “it had not contemplated this situation and that such a 
result (a revenue allocation below variable cost) ‘would plainly conflict with our express purpose 
to find a non-biased, cost-based method.’”  EP715, slip op. at 8 (quoting WFA/Basin, slip op. at 
14).   
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Because “notice is not required before every clarification or extension of an agency’s 

principles to novel scenarios,” it was appropriate for the Board to adopt Modified ATC to 

address this concern.  PPL Montana, LLC v. Surface Transportation Board, 437 F.3d 1240, 1247 

(D.C. Cir. 2006).   

In refining application of ATC to fulfill the previously-stated intent and objectives, the 

Board’s decision in WFA/Basin is on solid ground.  Refinements to rules that are made to 

preserve consistency with the purpose of the rule are interpretive rules that do not require notice 

and comment rulemaking.  See, e.g., Central Texas Telephone Co-Operative, Inc. v. FCC, 402 

F.3d 205, 212-214 (D.C. Cir. 2005) (finding agency action to be an interpretive rule where 

agency justified action by reference to the “purpose” of the regulation at issue); Northern Indiana 

Public Service Company v. Porter County Chapter of the Izaak Walton League of America, 423 

U.S. 12, 15 (1975) (affirming agency adjudication that “sensibly conform[ed] to the purpose and 

wording of the regulations”); Air Transport Association of America, Inc. v. Federal Aviation 

Administration, 291 F.3d 49, 55-56 (D.C. Cir. 2002) (if the duties in the agency decision are 

“fairly encompassed” within an existing regulation, the decision is merely an interpretation); 

National Organization of Veteran’s Advocates, Inc. v. Secretary of Veterans Affairs, 260 F.3d 

1365, 1375-77 (Fed. Cir. 2001) (Agency’s revision of a published regulation was an interpretive 

rule, and therefore exempt from APA requirements, because the revision was prompted by court 

decisions that had deviated from the agency’s intent in originally issuing the regulation.).  In 

WFA II, the Board did not create new duties; it simply ensured that ATC was applied consistent 

with its objective.  Cf. The Fertilizer Institute v. EPA, 935 F.2d 1306, 1308 (D.C. Cir. 1991) 

(agency action is a legislative rule if agency intends to create new duties) (internal quotation 

omitted).   
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In short, the Board’s refinement of ATC in WFA/Basin was done in order to ensure that 

ATC fulfilled the Board’s original intent, as described in Major Issues.  The only difference 

between Original ATC and Modified ATC was the Board’s interpretation that the ATC 

methodology should be applied to allocate total revenue contribution rather than total revenue.  

In all other respects, the ATC methodology itself remained unchanged.  Under established 

precedent, this was, at most, an interpretive rule exempt from APA procedures and an entirely 

permissible use of the Board’s adjudicatory authority. 

Moreover, there can be no doubt that the Board itself considers Modified ATC to be the 

currently applicable methodology for allocating cross-over traffic revenue.  In EP715, slip op. at 

18 (served July 25, 2012), the Board twice referred to its “current modified ATC approach.” 

(underline added)  Furthermore, the Board clearly has determined that Original ATC created “an 

illogical and unintended result,” WFA/Basin at 14, that was contrary to the fundamental ATC 

objective “to equitably distribute [cross-over] revenues in relation to the cost incurred to generate 

those revenues….”  Major Issues at 25.  According to the Board, “[s]uch a result would plainly 

conflict with our express purpose to find a non-biased, cost-based method.”  WFA/Basin, at 14, 

citing Major Issues at 32.  Thus, even if NS has correctly identified a procedural defect in the 

adoption of Modified ATC, it nevertheless would be arbitrary and capricious for the Board to 

resort to the discredited Original ATC as a replacement. 

b) Modified ATC is superior to both Original and 
Alternate ATC. 

In its Rebuttal Evidence, SunBelt extensively analyzes both Original ATC and Alternate 

ATC, and shows that Modified ATC is superior to both.  SunBelt Reb. III-A-10 to -22.  As noted 

above, the reason that the Board switched from Original ATC to Modified ATC in WFA/Basin 

was because the original ATC formula produced illogical results.  Specifically, the Board 
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believed that divisions must at least cover the incumbent’s cost of providing the service before 

any contribution can be allocated.  That is still true, and thus Modified ATC is still superior to 

Original ATC.  SunBelt Reb. III-A-11 to -15.  Although Alternate ATC will correct one of the 

flaws in Original ATC, it will still produce illogical, and therefore arbitrary and capricious, 

results.  SunBelt Reb. III-A-15 to -18. 

In its Rebuttal Evidence, SunBelt carefully reviews the critical flaws inherent in Original 

ATC, in that it produced illogical and biased results when applied to total revenue by allocating 

revenue to one segment that was insufficient to cover that segment’s variable cost.  SunBelt Reb. 

III-A-12 to -15.  In addition, SunBelt notes that Original ATC overstated the amount of revenue 

in excess of variable costs (the contribution) on several movements.  Id.  Modified ATC assures 

that the procedures for a SARR’s revenue division conforms to bedrock economic principles by 

assuring that a movement’s revenue at least covers each segment’s variable cost prior to 

allocating revenues in excess of variable cost.  Id.  SunBelt’s Rebuttal Evidence also analyzes 

Alternate ATC, and shows that Alternate ATC allocates far too much revenue to low density 

lines and strips the benefit of scale economies from high density lines, a result at odds with basic 

economics of railroading.  Id. at III-A-15 to -18.  SunBelt’s Rebuttal Evidence then carefully 

compares Original ATC, Modified ATC, and Alternate ATC under a variety of factual scenarios 

to show that both Original ATC and Alternate ATC produce economically absurd results, and 

that Modified ATC is far superior.  Id. at III-A-18 to -23.  On the basis of this evidence, the 

Board should apply Modified ATC to SunBelt’s movements.   

2) TDIS Intermodal Revenue 

 NS has used accounting gimmicks to deny the SBRR intermodal revenue from TDIS 

activities that NS itself reports as rail revenues to the Securities and Exchange Commission, the 

STB, and its shareholders.  SunBelt Reb. III-A-23 to -29.  Because the NS revenue waybill data 
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does not include all rail-related revenues associated with the movement of intermodal traffic via 

TDIS, which is an NS subsidiary, SunBelt was forced to develop accurate intermodal revenue 

from other sources provided by NS in discovery.  SunBelt calculated what it reasonably assumed 

to be net rail revenue for TDIS shipments, excluding revenue associated with non-rail activities, 

such as trucking and lift service.  NS criticized these revenue adjustments as inadequate and 

reduced intermodal revenue to include only the line-haul and train starts revenue that TDIS 

transfers directly to NS to cover NS operating costs associated with intermodal shipments, while 

denying the SBRR any revenue above this cost recovery device.  NS Reply, at III-A-9 to -14.  

SunBelt has accepted NS’s critique to the extent SunBelt erroneously included revenue for non-

rail services, but SunBelt rejects NS’s attempt to eliminate the lion’s share of TDIS revenues that 

NS reports as rail revenue on its own books every year.   

3) Forecasted Revenues 

NS claims that SunBelt’s revenue forecast is flawed in two key respects.  First, NS claims 

that SunBelt miscalculated intermodal revenue growth for 2011 to 2012 by using an incorrect 

data source for 2011 rail revenue.  Second, NS criticizes SunBelt’s  use of the RCAF index to 

project changes in the cost of fuel while using the EIA to project changes in fuel surcharge 

revenues.  SunBelt accepts the first criticism, but strongly rejects the second.   

SunBelt’s calculation of fuel surcharge revenue is strongly supported by the Board’s 

decision in AEPCO.  In that decision, the Board used EIA data – as did SunBelt in this case – to 

calculate fuel surcharge revenues, noting that AEPCO had used an acceptable method for 

“combining projections and revenues,” and that it had produced a reasonably accurate estimate in 

that case.  AEPCO, slip op. at 27-28.  SunBelt’s procedure applies the EIA forecast (as did the 

Board in AEPCO) to replicate NS’s own fuel surcharge program.  SunBelt also uses the RCAF 

fuel component index (as forecasted by IHS Global Insight) to develop fuel costs.  This is 
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consistent with AEPCO, and more importantly, it is a recognition of the fact that NS’s fuel 

surcharge program revenues are divorced from NS’s fuel costs in the real world.  Specifically, 

NS’s fuel surcharge program is not based on the locomotive fuel costs incurred by NS.  Rather, it 

is based on the price of intermediate crude oil at a major trading hub.  The disconnect NS claims 

SunBelt created in its Opening Evidence is merely the disconnect NS created in the real world 

when it implemented and calibrated its own fuel surcharge program, which relies on a price 

index instead of a cost index.  SunBelt Reb. III-A-36 to -38.  SunBelt continues to apply the fuel 

surcharge procedures and indices accepted in AEPCO.   

3. SAC Railroad System (Part III.B) 

As noted in SunBelt’s Rebuttal, the SBRR is a limited system that replicates the NS from 

McIntosh, AL north to Birmingham, AL, and then southwest to New Orleans, LA, and includes 

track in Alabama, Mississippi, and Louisiana.  SunBelt Reb. III-B-1.  Although NS accepts the 

general scope and configuration of the SBRR posited by SunBelt, NS includes additional sidings, 

yards, interchange track, set out track and industry track.  NS also challenges SBRR’s yard types, 

locations and sizes and its signals system. 

In Part III.B of its Rebuttal, SunBelt examines each of the changes to the SBRR posited 

by NS.  In a few instances, such as additional tracks in some locations, certain modifications to 

some of SunBelt’s yards, track miles for certain intermodal facilities, and automotive facilities, 

SunBelt has accepted NS’s criticisms.  Id. III-B-6, -8 to -12.  SunBelt rejects other changes 

advanced by NS, including NS’s spacing of failed equipment detectors and customer access 

sidings.  Id. III-B-3 to -5, -14 to-15.  However, many of the changes advanced by NS are the 

result of NS’s flawed operating plan, which SunBelt addresses at length in Part III.C of this 

Rebuttal.  Other changes and additions made by NS to the system described by SunBelt in its 

Opening Evidence were the result of arguments advanced by NS in other sections of its Reply 



PUBLIC VERSION 

I-35 
 

Evidence, and SunBelt has responded to these contentions in Parts III-D and III-F of this 

Rebuttal. 

4. Operating Plan (Part III.C) 

In Part III-C of its Reply, NS levels a broad and vitriolic attack on SunBelt’s operating 

plan, charging that the plan fails in virtually every respect.  NS argues that SunBelt’s operating 

plan is simply an “automated” methodology that is “untethered” to the traffic that it selected.  NS 

Reply, at III-C-4, -13 to -14, -32.  NS maintains that SunBelt failed to capture 1,622 trains that 

are necessary to provide complete on-SARR service and, in particular, failed to capture large 

numbers of local trains throughout the SARR system.  Id. at  III-C-13 to -19.  NS argues that 

SunBelt provided a “flawed” yard service plan that produced “absurd” results, and one which 

leaves the SBRR “woefully short” of yard crews and locomotives.  Id. at III-C-30 to -40.  NS 

asserts that SunBelt failed to present a feasible operating plan in particular for general freight 

traffic.  Id. at III-C-41 to -52.  NS contends that SunBelt’s operating plan fails to account for 

reciprocal obligations to connecting carriers in numerous respects, including the pre-blocking of 

cars, run-through locomotive service, distributive power, fueling, and running repairs.  Id. at III-

C-60 to -77.  NS’s Reply argues that SunBelt’s operating plan fails to account for requirements 

of TIH service, including tracking, speeds, and personnel.  Id. at III-C-77 to -89.  And in a final 

volley, NS claims that SunBelt’s RTC Model is “meaningless,” due to all of the flaws noted 

above, and because of numerous other alleged errors in dwell time, grading, random outages, etc.  

Id. at III-C-89 to -118. 

Having spent 118 pages of its Reply savaging SunBelt’s operating plan, alleging that it is 

“fatally deficient and infeasible,”32 NS then spends 72 pages presenting an entirely new 

                                                 
32  NS Reply, at III-C-118. 
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operating plan that NS developed using MultiRail, a program never previously accepted by the 

Board in SAC proceedings.  This MultiRail-based NS operating plan involves the creation of 

entirely new SBRR local, merchandise and, to some extent, automotive and intermodal trains, 

completely untethered from NS’s real-world operations and shipment trip plans, assembled from 

blocks of cars removed from various NS trains at interchange points where the traffic first 

touches the SBRR.  Thus, NS’s MultiRail-based operating plan provides no link between the 

real-world trains that move SBRR traffic from the on-SARR points either to on-SARR 

destinations or to off-SARR interchange points.   

Consequently, NS’s operating plan journeys to an unprecedented “never-never land,” in 

which the SARR’s operations bear no relationship to real-world operations.  Without this 

connection to the real world, the fundamental question as to whether such operations are feasible 

or infeasible, realistic or unrealistic, cannot be tested against how the traffic moves in the real 

world, leaving the Board and its staff entirely reliant on computer programs (and the experts that 

manipulate them) to carry out its statutory responsibilities. 

As noted in Subsection D.1 above, in Rebuttal a complainant can show that its own 

opening evidence is superior; and/or can show that the railroads’ substitute evidence is 

“unsupported, infeasible or unrealistic” and can, if necessary, provide corrective evidence with 

support, using certain defined categories of evidence.  SunBelt’s Rebuttal Evidence shows that 

NS’s over-the-top rhetorical and substantive attacks are unfounded and in most cases flatly 

wrong.  In a few instances, SunBelt accepts NS’s criticisms and conforms its evidence, without 

the need to develop a completely new operating plan as NS has done.   

In addition, SunBelt’s Rebuttal shows that NS’s operating plan, constructed using outputs 

from the MultiRail program, is entirely unsupported.  SunBelt also shows that NS has not 
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demonstrated that its operating plan is capable of providing end-to-end service required by the 

SBRR’s customers, an essential factor for Board approval of a SARR operating plan.  Finally, 

SunBelt shows that, because NS has not filed the MultiRail program as part of its evidence, it is 

impossible for the Board to verify or modify the inputs used by NS to reproduce the results or to 

test NS’s assertions.  Moreover, because NS has provided SunBelt with just a read-only license 

to MultiRail, SunBelt is constrained in its ability to fully verify or modify NS’s MultiRail 

evidence.  Thus, SunBelt shows both that its operating plan is fully supported and feasible, and 

that NS’s operating plan is unsupported (because it cannot be tested or verified), unrealistic 

(because it bears no relationship to NS’s real world operations), and infeasible (because it does 

not in fact work and is inefficient).  NS’s operating plan must therefore be rejected. 

a. SunBelt has submitted a feasible operating plan 

“[W]here the shipper’s opening evidence is feasible and supported, it is used in the 

Board’s SAC analysis.”  Duke/NS, 7 S.T.B. at 100.  Therefore, the Board will use the 

complainant’s operating plan if it is feasible and supported, regardless whether the defendant’s 

operating plan also may be feasible and supported.  A shipper’s operating plan need not be 

perfect; the Board has noted that, “[w]ere we to entertain only those rate complaints where the 

railroad could not poke holes in the operating plan devised by the shipper for its SARR, almost 

every rate challenge considered by this agency since the adoption of the SAC test would have 

had to have been dismissed.”  PSCo/Xcel II, slip op. at 5.  Thus, “[w]here the railroad has 

identified flaws in the shipper’s evidence but has not provided evidence that can be used in the 

Board’s SAC analysis, or where the shipper shows that the railroad’s reply evidence is itself 

unsupported, infeasible or unrealistic, the shipper may supply corrective evidence.”  Duke/NS, 7 

S.T.B. at 101.  
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In over 45 pages of its Rebuttal, SunBelt carefully addresses each of NS’s criticisms of 

SunBelt’s operating plan, and shows that NS’s criticisms, with their hyperinflated rhetoric, in the 

vast majority of instances are simply incorrect.  In the few instances where NS’s claims have 

merit, SunBelt has adjusted its operations to take those few valid criticisms into account.  In the 

text below, SunBelt discusses the central parts of NS’s criticism of SunBelt’s operating plan and 

summarizes the evidence presented in Parts III.C.1, .2, and .5 of SunBelt’s Rebuttal Evidence. 

1) SunBelt’s Operating Plan and Real-World Operations 

In order to ensure that the operating plan is “capable of providing the service required by 

the SARR’s customers,” Duke/NS at 99, SunBelt developed its operating plan based upon the 

real-world operations of NS.  The Board has repeatedly held that: 

A core SAC principle is that the SARR must meet the 
transportation needs of the traffic it would serve.  Thus, the 
proponent of a SARR may not assume a changed level of service 
to suit its proposed configuration and operating plan, unless it also 
presents evidence showing that the affected shippers, connecting 
carriers, and receivers would not object.33 

As SunBelt carefully explains in its Rebuttal, its operating plan specifically uses the same basic 

operating practices that NS uses in its real world operations: it operates the same trains as NS 

operates in its real world operations in the same basic fashion.  The SBRR trains are of identical 

consist (including loaded and empty cars), and follow the identical routes (with identical pick-up 

and set-out locations along the way), as the corresponding NS trains.  SunBelt Reb. III-C-4 to -7, 

-38 to -39, -52 to -53. 

Nevertheless, NS claims that SunBelt developed an “automated” operating plan that is 

“untethered to the actual requirements of the SBRR’s traffic.”  NS Reply, at III-C-13 to -14, 32.  

                                                 
33  CP&L, 7 S.T.B. at 255, citing WTU, 1 S.T.B. at 667; McCarty Farms, 2 S.T.B. at 476; and 
FMC 4 S.T.B. at 736. 
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SunBelt rejects this charge categorically: SunBelt's rebuttal plan links the traffic with the service 

that it requires.  SunBelt used the same approach to develop its operating plan that has been used 

by all parties (complainants and railroads alike) in all rate reasonableness proceedings that have 

been decided in the last decade.  SunBelt Reb. III-C-52 to -53. 

NS’s assertion that SunBelt’s operating plan for the SBRR cannot serve the needs of its 

customers without developing brand new trip plans, train service plans, and car blocking plans is 

a red-herring.  By operating the SBRR in the same manner as the real-world NS, the SBRR 

effectively is using the same plans as the real-world NS.  Consequently, there is no need for 

SunBelt to reinvent the wheel as NS attempts to do through the MultiRail program.   

NS’s critique is particularly ironic, since (as discussed at length below and in SunBelt’s 

Rebuttal) it is NS’s operating plan, based on its untested MultiRail software, that is completely 

“untethered” from the reality of NS’s own operations and, therefore, from the needs of NS 

customers both on and off the SARR.  This fundamental flaw in NS’s operating plan flies 

directly in the face of Board precedent that abjures litigants to base their operating plan on real-

world operations.  For example, in FMC, the agency rejected a shipper’s operating plan because 

it did not utilize actual railroad practices regarding the length of trains, and consolidated multiple 

car shipments into unit train shipments.  FMC, 4 S.T.B. at 736-737.  Similarly, in Duke/CSXT, 

the Board rejected the shipper’s operating plan that was “different from how CSXT conducts its 

coal-hauling operations in the Central Appalachian Region . . .” and because it did not provide 

the same level of service that the incumbent provided to its customers.  Duke/CSXT, 4 S.T.B. at 

426.  For the reasons exhaustively set out in SunBelt’s Rebuttal, the exact same situation exists 

with respect to NS’s MultiRail-based operating plan.  SunBelt Reb. III-C-52 to -95.   
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Moreover, by untethering the operating plan for the SBRR from NS’s own operations, 

NS has made it impossible for the Board to test that operating plan against real-world conditions.  

If the Board accepts NS’s gambit, which is directly contrary to the Board’s established 

precedent, it will become impossible for the Board in the future to be any more than the prisoner 

of software and of the claims of experts, “untethered” from real-world railway operations. 

2) Alleged “Missing Trains” and Local Service 

NS uses its most inflamed rhetoric in charging that SunBelt improperly excluded 1,622 

trains from its train group, even including trains needed to provide complete on-SARR train 

service affecting the issue traffic.  NS Reply, at III-C-13 to -19.  The charge is absurd.  In its 

Rebuttal, SunBelt shows how the NS train event data confirms that the vast majority of these 

allegedly “missing” trains either do not touch the SARR in any location; are trains that would not 

operate over the SBRR system (such as Amtrak trains, commuter trains, and foreign trains); or 

are trains that touch the SARR in only one location (indicating that the train does not move over 

the SARR at all, but simply begins or ends on the SARR, such as a yard, and then continues over 

a different line of the residual incumbent).  SunBelt Reb. III-C-25 to -30.  Based upon 

information provided by NS for the first time in its Reply, SunBelt has added 1,031 of the 1,622 

allegedly “missing” trains to its Rebuttal train list.  Id. at III-C-28 to -29.  However, SunBelt 

stands by its claim that NS’s traffic data does not show that those trains move over the SBRR 

lines.   

Most of the 1,622 trains that SunBelt omitted in its Opening evidence are local trains that, 

according to the NS train event data, touch the SARR in only one location (indicating that the 

train does not move over the SARR at all, but simply comes to a point on the SARR, such as a 

yard, and either ceases movement or continues over a different line of the residual incumbent).  

NS claims that, despite what the train event data reports, these omitted trains in fact do move 
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over the SARR because “for consistency” NS identifies local trains that frequently work in and 

around a single operating station “by a single milepost designation….”  NS Reply, at III-C-26 to 

-27.  NS, however, never provided this explanation when it produced the train event data to 

SunBelt.  Moreover, this explanation based on “consistency” is actually inconsistent with the fact 

that many local trains that work in and around a single operating station do in fact report multiple 

mileposts in the train event data and thus were included in SunBelt’s opening evidence.  

Nevertheless, based upon this NS explanation, SunBelt has added missing trains in Rebuttal 

where the train touches the SARR at only one location and that location is not near a junction 

with the residual NS, which makes it unlikely that the train moved from that location to an off-

SARR point on the residual NS.  SunBelt Reb. III-C-28.   

Additionally, NS claims that SunBelt’s operating plan failed to provide complete service 

to SunBelt’s McIntosh plant.  NS Reply, at III-C-52 to -60. Much of this claim is predicated 

upon the “missing” trains discussed above, which SunBelt has addressed in Rebuttal by 

increasing the local trains serving SunBelt from 383 to 584 in the Base Year.34  SunBelt Reb. III-

C-48.  Also, many of the infrastructure challenges that NS describes as increasing the time spent 

switching plant will not exist on the SBRR because it will build the needed infrastructure.  Id. 

III-C-46 to -48.  Nevertheless, in Rebuttal, SunBelt also has included a four-hour switching 

dwell time in the McIntosh yard for local trains serving the SunBelt plant.  Id. III-C-48. 

3) Yard Service 

In its Reply, NS argues that SunBelt’s yard service plan produces “absurd results” and 

leaves the SBRR “woefully short” of crews and locomotives.  NS Reply, at III-C-30 to -41.  In 

                                                 
34  Although NS claims that it switches the SunBelt facility twice daily during the week, this is a 
recent operating change that NS made in January 2013, whereas the Base Year is 2011, when NS 
provided only a single daily switch.  SunBelt Reb. III-C-44. 
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its Rebuttal Evidence, SunBelt shows that the large majority of NS’s criticisms are based on its 

flawed and unsupported MultiRail-based operating plan.  SunBelt also shows that, contrary to 

NS’s allegations, its operating plan provides the elements necessary for train staging and other 

yard functions.  In a few cases, SunBelt has adjusted certain yard operations in response to valid 

NS criticisms, such as in the case of classification switching in certain yards.  SunBelt Reb. III-

C-32, -100 to -103. 

4) Reciprocal Obligations With Other Carriers 

In its Reply, NS charges that the SBRR, in stepping into NS’s shoes, has ignored the 

terms of NS’s reciprocal obligations with other carriers.  In its Rebuttal, SunBelt shows that, for 

the most part, NS’s claims are simply incorrect, and that the SBRR’s operating plan properly 

accounts for the SBRR’s reciprocal obligations with other carriers, including fueling and 

inspecting locomotives and running repairs.  SunBelt Reb. III-C-30 to -35.   

For example, NS argues in its Reply that SunBelt incorrectly assumed that fueling and 

inspecting locomotives would be the responsibility of connecting carriers rather than the SBRR.  

NS Reply, at III-C-69 to -73.  But in its Rebuttal, SunBelt shows that the SBRR’s trains are fully 

fueled and serviced prior to departure from the originating yard, and that in no instance is a 

connecting carrier bearing any expense for fuel consumed on the SBRR.  SunBelt Reb. III-C-33 

to -34.   

Similarly, NS argues that SunBelt’s operating plan fails to meet its reciprocity obligations 

to connecting carriers for running repairs, as required by the AAR interchange rules.  NS Reply 

at III-C-73 to -76.  But in its Rebuttal, SunBelt shows that NS has failed to mention that those 

same rules require the owning carrier to pay for any such repairs.  SunBelt Reb. III-C-34 to -35.  

Since neither NS nor SunBelt included the revenue, it is not appropriate to include the cost of the 

facilities or personnel required to make these reimbursable repairs.  Id. at 35.  
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In those few instances where the NS arguments have merit, SunBelt has adjusted its 

operations in Rebuttal to account for the proper handling of the traffic.  Thus, for example, 

SunBelt determined that some NS interline service agreements with other carriers do not permit 

run-through power and that some additional classification switching is required to pre-block cars 

forwarded to connecting carriers.  In those cases, SunBelt has adjusted its RTC model and other 

evidence to reflect these adjustments.  SunBelt Reb. III-C-32 to -33. 

5) TIH shipments 

In its Reply, NS argues that the SBRR is not capable of tracking TIH traffic; and that 

SunBelt does not have the appropriate personnel to handle TIH shipments.  NS Reply, at III-C-

77 to -85.  In its Rebuttal, SunBelt shows that those claims are false.  SunBelt Reb. III-C-35 to -

37.  SunBelt, however, does accept NS’s valid criticism that SBRR trains carrying TIH 

commodities were not limited in SunBelt’s RTC model to a maximum speed of 50 miles per 

hour; accordingly, SunBelt has specifically identified those trains in its RTC model and restricted 

their maximum speed.  Id. at III-C-36. 

Furthermore, NS’s claim that its MultiRail-based operating plan does account for the 

proper handling of TIH cars, because MultiRail generates a trip plan for each car that enables the 

SBRR to track the cars’ movement, simply is not true.  NS Reply, at III-C-129.  In order for this 

to be true, NS would need to differentiate TIH traffic from other traffic in MultiRail, which NS 

does not do.  This makes it impossible to determine which MultiRail trip plans and outputs 

correspond directly to the TIH traffic.  SunBelt Reb. III-C-77 to -79.  Because the blocking plan 

that NS generated in MultiRail treats all traffic, TIH and non-TIH, the same, the NS operating 

plan does not enable the SBRR to comply with the very same federal regulations and industry 

best practices for the safe handling of TIH materials that NS claims is a deficiency in SunBelt’s 

operating plan.  NS Reply at III-C-79 to -81. 
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6) SunBelt’s RTC simulation 

In its Reply, NS charges that SunBelt’s RTC simulation is “meaningless,” because of its 

deficient train service plan, alleged “missing” trains, and other matters discussed above.  The few 

criticisms NS has of SunBelt’s opening RTC simulation have all been refuted or corrected in 

SunBelt’s Rebuttal RTC simulation.  The SunBelt Rebuttal RTC simulation demonstrates that 

the SBRR would be able to serve all of its customers, deliver all of the selected traffic, and 

achieve transit times comparable to NS (or better).  All of this is achieved while observing the 

proper speed limits, the proper network configuration, a conservative number of system outages, 

and utilizing SunBelt’s Rebuttal operating plan. 

NS claims that SunBelt used incorrect grade information.  NS Reply, at III-C-104 to -

105.  In its Rebuttal, SunBelt shows that half of the grade “errors” originated in NS’s own RTC 

simulations provided in discovery, and that the effect of the “errors” are minimal.  SunBelt Reb. 

III-C-39 to -41.  In fact, NS treatment of this grade issue encapsulates the lack of credibility in 

NS’s overblown rhetorical approach throughout its Reply Evidence.  Specifically, NS states in its 

Reply that correcting the grade inaccuracies in SunBelt’s RTC model “caused several SBRR 

trains to stall.” NS Reply at III-C-105.  What NS doesn’t say is that correcting these grade 

inaccuracies caused only 2 trains out of 523 to stall at just one SARR location, which is easily 

corrected by the addition of power to those trains.  SunBelt Reb. III-C-40.   

NS also claims that SunBelt significantly understated the number of track outages, 

foreign rail crossings, and light train and hi-rail movements.  NS Reply, at III-C-106 to -116.  

SunBelt agrees that it understated track outages, but NS has dramatically overstated them.  

Specifically, NS irrationally included 22 outages in its Reply RTC model that block the mainline 

in front of the SunBelt plant for 4 hours daily, included 8 made-for-litigation “maintenance” 
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outages, and included 4 outages that are not applicable to the SBRR.  SunBelt Reb. III-C-41 to -

42.  SunBelt modeled 83 outages in its Rebuttal RTC simulation. 

SunBelt included foreign railroad crossings among the outages in its RTC model, but a 

query error on opening caused SunBelt to understate those outages, which it has corrected on 

Rebuttal.  SunBelt Reb. III-C-42.  However, SunBelt rejects NS’s inclusion of foreign train 

crossings as random inputs into the RTC Model and continues to use actual real-world foreign 

train crossing data produced by NS for this purpose.  Moreover, SunBelt rejects the NS attempt 

to give foreign trains priority over SBRR trains in nearly every single crossing occurrence.  Id. 

III-C-42 to -43. 

On Rebuttal, SunBelt also has modeled light train movements by reflecting consist 

changes in the RTC Model.  SunBelt Reb. III-C-44 to -46.  SunBelt also has accounted for hi-rail 

movements in the maintenance outages included in the RTC simulation and, when not part of a 

maintenance outage, by trailing an operating train using its clearance or warrant.  SunBelt Reb. 

III-C-44 to -46.   

b. NS use of Multirail is unsupported, and is otherwise infeasible and 
unrealistic, and therefore the Board should not accept NS’s operating 
plan.  

In its Reply, NS proposes to replace SunBelt’s proposed operating plan for the SBRR, 

which is based on NS’s real-world operations, with an entirely made-for-litigation operating plan 

driven by a car-blocking and train service plan developed by NS’s witnesses using a software 

package called MultiRail.  SunBelt Reb. III-C-52 to -87.  SunBelt shows that NS’s approach 

resulted in routes and operations for the SBRR traffic group over the SBRR system that are very 

different from real-world NS operations (id. III-C-62 to -67); stranded cars and/or blocks of 

traffic (id. III-C-71 to -74); created less efficient operations than the real-world NS by reducing 

train sizes across nearly every commodity group and train type (id. III-C-74 to -76); and failed to 
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consider the downstream impacts of its operating plan on both the SBRR’s traffic and non-SARR 

traffic (id. III-C-68 to -71).  In addition, NS compounded these fundamental errors in utilizing 

the MultiRail software by failing to submit MultiRail as part of its evidence.  Thus, there are 

numerous legal and factual issues that require the Board to reject NS’s operating plan evidence 

that is based on the unsupported and flawed application of its MultiRail program. 

1) The Board should reject NS’s operating plan evidence, because 
NS has presented it without the MultiRail program 

The Board should reject NS’s operating plan evidence as unsupported, because NS 

developed the foundation of its operating plan using the MultiRail computer program; NS has 

not submitted MultiRail as part of its evidence; and without the MultiRail program, identifying 

the NS assumptions, modifications, and program overrides that influence the MultiRail outputs is 

not possible.  Thus, by presenting its operating evidence without the MultiRail program or any 

significant documentation on its algorithms, NS has made it impossible for the Board to both 

verify that NS’s operating plan evidence is supported and to restate the evidence.  Indeed, NS has 

submitted its operating plan evidence in a manner that frustrates “the ultimate goal of the SAC 

process: a proper evaluation of whether the rate being charged is reasonable.”  Duke/NS, 7 

S.T.B. at 101. 

Although NS offered to provide the Board with a temporary copy of a fully functional, 

read-write version of MultiRail preinstalled on a laptop, the Board stated that it was unable to 

accept this offer.  See Letter from Rachel D. Campbell to G. Paul Moates (dated Feb. 11, 2013).  

SunBelt also has objected to the NS offer on the grounds that provision of MultiRail to the Board 

would constitute an impermissible ex parte contact because NS refused to provide the same 

version of MultiRail to SunBelt under the same terms.  Furthermore, NS has always had a proper 

means available to it for providing MultiRail to the Board, which would be to include the 
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software in its evidentiary submission, as parties in prior cases have done.  See “Complainants’ 

Joint Reply to Defendant’s Petition for Clarification” (filed Feb. 14, 2013).  NS’s refusal to 

follow the acceptable process of filing MultiRail with the Board and serving it upon SunBelt was 

a litigation choice that NS made for its own convenience.  NS may not saddle SunBelt or the 

Board with the consequences of that choice. 

a) Because NS has failed to support its operating plan, the 
Board should accept SunBelt’s operating plan, with the 
corrections SunBelt has made on Rebuttal. 

NS’s obligation to submit supported evidence is unmistakable.  If a railroad fails to 

submit supported evidence, the shipper may correct its evidence on rebuttal, and the Board will 

use the shipper’s evidence, so long as it is supported.  PSCo/Xcel II, slip op. at 5; Duke, 7 S.T.B. 

at 101; see also AEPCO, slip op. at 31 n.109 (using a restated version of shipper’s corrected 

system configuration evidence, which was supported, where the railroad’s system configuration 

evidence was unsupported); AEP Texas, slip op. at 63, 77, 82 (using the shipper’s evidence 

where it was supported while railroad’s evidence was unsupported); TMPA, 6 S.T.B. at 622, 705 

(using the shipper’s evidence where it was supported while railroad’s evidence was 

unsupported). 

Evidence is unsupported if it is not explained or is otherwise unverifiable.  Indeed, the 

Board has unequivocally stated, in its original decision on stand-alone costs, that “[d]ata used to 

support a SAC model must be verifiable.”  Guidelines, 1 I.C.C.2d at 520.  Thus, the Board has 

rejected evidence that was not supported by documentation.  E.g., AEPCO, slip op. at 30-31 

(declining to use railroad’s system configuration because the railroad failed to provide 

workpapers supporting the system configuration data); AEP Texas, slip op. at 82 (refusing to 

include a cost additive where no workpapers were cited in support of the additive); Wisconsin 

P&L, 5 S.T.B. at 976 (rejecting the railroad’s rate reduction claim because the railroad did not 
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provide documentation of an agreement to reduce the rate), 1040 (declining to use the railroad’s 

service life estimates because the railroad did not provide documentation of the data used to 

generate the estimates); FMC, 4 S.T.B. at 738 (accepting UP’s operating plan, noting that “UP 

presented sufficient data to allow [the Board] to verify how it developed its requirements.”).  The 

Board has rejected evidence where the party submitting it did not also explain how it derived the 

evidence.  See, e.g., AEP Texas, slip op. at 63 (declining to use the railroad’s travel expense 

estimate because the railroad did not explain how it developed its estimate); TMPA, slip op. at 

640 (declining to use the depreciation rates, services lives, and salvage values that a party used to 

generate car ownership expense, where the party did not explain how it derived these items); 

Wisconsin P&L, 5 S.T.B. at 1030 (rejecting the shipper’s exclusion of certain bridges because 

the shipper did not provide its reasoning), 1032 (rejecting an unexplained elimination of sales tax 

as an expense).  The Board also has rejected evidence that included assumptions that were not 

identified or supported with reasoning.  See, e.g., AEP Texas, slip op. at 71-72 (declining to use 

bridge cost evidence based on an unsupported assumption that minimal repairs will be required 

on bridges through the SAC analysis period); FMC, 4 S.T.B. at 736 (rejecting an operating plan 

based on unsupported assumptions). 

Indeed, the Board has rejected computer model evidence that did not meet these criteria.  

In TMPA, both parties derived their main-line track evidence and operating plan evidence from 

computer models, but each used a different model.  Although the shipper presented its modeling 

program to the Board, the program was “so poorly documented” that the Board could not 

“determine how the program estimates running times, nor verify that the assumptions 

incorporated in the model are reasonable.”  TMPA, 6 S.T.B. at 653.  Also, the Board could not 

determine whether the revisions that the shipper made in response to the railroad’s criticisms 
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solved any of the issues identified by the railroad.  Id. at 646 n.112.  Thus, the Board rejected the 

shipper’s evidence that was based on its model.  Concerning the railroad’s modeling program, 

the Board noted that the railroad failed to provide both the program and documentation on the 

program.  Accordingly, the Board declined to use the railroad’s computer model evidence to 

evaluate the main-line track configuration of the SARR and, instead, used a grid analysis that the 

railroad submitted. Id. at 646.  While the Board ultimately adopted the railroad’s operating plan 

generated by the same undocumented model, it did so only because the shipper failed to carry its 

burden of proof, which is not the case here.  Id. at 653. 

Likewise, the Board should reject NS’s MultiRail-generated evidence because it is 

unsupported.   

First, the Board cannot identify the assumptions underlying the MultiRail evidence in 

order to verify that evidence.  For example, NS can adjust the standard algorithms in MultiRail 

by adding flow constraints and control parameters.35  NS can also influence how MultiRail 

assigns cars to blocks by inputting penalties on the use of yards, yard activities, and routes.36  NS 

can even adjust dwell times.37  But without the MultiRail program, which NS has not provided, 

the Board cannot identify these adjustments and the assumptions that NS baked into its 

MultiRail-generated model of the SBRR.  The MultiRail program provides the only interface 

through which any NS adjustments can be identified because the MultiRail data files that NS 

provided do not contain linking conventions that identify the adjustments and the parameters and 

data elements to which they relate. 

                                                 
35 SunBelt Reb. III-C-60 to -61. 
36 SunBelt Reb. III-C-82. 
37 SunBelt Reb. III-C-61. 
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Second, without the program, NS’s operating plan evidence cannot be verified.  NS 

claims that its operating plan ensures that every car in the SBRR traffic group moves 

successfully across the SBRR system.38  But a report that SunBelt generated in MultiRail using 

NS’s evidence clearly shows that NS’s operating plan leaves cars stranded.39  NS also 

represented that, under its operating plan, all traffic blocks are assigned to trains and completely 

routed.  But a report that SunBelt generated in MultiRail using NS’s evidence shows that not all 

blocks were assigned to trains and some blocks were routed only partially.40  Without MultiRail, 

generating these reports and verifying NS’s operating plan is impossible. 

Third, NS fails to provide any explanation of how it derived the MultiRail-generated 

evidence, including how it balanced competing inputs.  By using a read-only license for 

MultiRail, SunBelt has identified multiple user inputs that influence how MultiRail assigns 

railcars to blocks and processes data.41  But NS fails to explain how these inputs were chosen or 

how they influenced the MultiRail model.  In addition, NS does not explain its rerouting 

decisions for some of the SBRR’s traffic in its MultiRail model.42  And without the read-write 

version of the MultiRail program, neither SunBelt nor the Board can adjust NS’s inputs to 

determine how they affect the MultiRail outputs and gain insight into how NS derived its 

evidence. 

In short, NS has not shown that it used MultiRail in a manner that generates an efficient 

operating plan that reflects real-world practices.  Board precedent confirms that the acceptability 

                                                 
38 NS Reply, at III-C-125. 
39 SunBelt Reb. III-C-72 to -74. 
40 SunBelt Reb. III-C-73 to -74. 
41 SunBelt Reb. III-C-60 to -61. 
42 See SunBelt Reb. III-C-62 to -67, -80. 
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of computer model evidence turns not only on the use of an acceptable modeling program, but 

also the manner in which a party uses it.  In AEPCO, the Board rejected an operating plan that a 

party generated using a modeling program that it has endorsed, the RTC model, because the 

other party used the RTC model in a manner that better reflected the realities of real-world 

railroading.  AEPCO, slip op. at 28-30.  Similarly, in Otter Tail, both parties used the RTC 

model to develop their operating plans, but the Board chose the shipper’s plan because the 

shipper’s “method for development of the operating plan [was] plainly superior . . . .”  Otter Tail, 

slip op. at 18.  Here, NS not only has failed to demonstrate that MultiRail is an acceptable 

program for use in a SAC analysis, it also has failed to support its MultiRail-based operating 

plan by demonstrating that it has used the software in an acceptable manner to develop a feasible 

and realistic operating plan. 

b) NS presentation of its operating plan evidence without 
MultiRail prevents the Board from restating it. 

The Board must be able to restate the evidence presented by NS.  In SAC cases, the 

Board’s duty is to determine if the challenged rate is reasonable based on a well-developed 

evidentiary record.  PSCo/Xcel II, slip op. at 5. But the Board is not limited to the role of a 

passive arbiter in carrying out its duty.  Id. at 3-4. It is not simply “an umpire, calling balls and 

strikes for the adversaries appearing before it.”  Id. at 3.  Instead, the Board is guardian of the 

public interest.  Id. at 4.  

As guardian of the public interest, the Board has the power to investigate a challenged 

rate and must ensure that the record is sufficient for it to determine the reasonableness of the rate. 

Id. at 5.  Thus, when the Board finds defects in evidence submitted in rate cases, it substitutes 
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new data into the spreadsheets and models underlying the evidence.43  See Tex. Mun. Power 

Agency v. Burlington N. & Santa Fe Ry., STB Docket No. 42056, slip op. at 2 n.3 (Feb. 6, 2002) 

(recognizing that the Board often restates evidence).  But such restatement is impossible if the 

substituted data does not cascade through the SAC analysis.  For this reason, the Board has stated 

that it must be able to manipulate the data that a party submits and have the ability to re-run a 

party’s calculations on such data.  Id.; General Procedures, 5 S.T.B. at 444-45. 

But NS has chosen to develop and present its operating plan evidence in a manner that 

makes the Board a prisoner to NS’s submissions.  See PSCo/Xcel II, slip op. at 4.  Specifically, 

NS has voluntarily chosen to generate its operating plan evidence using MultiRail, knowing full 

well that any modifications to the MultiRail-generated evidence must be made using the read-

write version of MultiRail.  (NS Response to Complainants’ Joint Reply to Pet. for Clarification 

15, Feb. 22, 2013.)  NS nevertheless chose to present evidence based on MultiRail without also 

including the MultiRail program as part of its submission of reply evidence to the Board.  Thus, 

the Board is stuck with the operating plan evidence that NS provided and cannot restate it. 

c) Any attempt to evaluate NS’s MultiRail evidence 
without the MultiRail program will unnecessarily delay 
this proceeding and be prejudicial to SunBelt. 

In a decision served in this proceeding on March 27, 2013, the Board made the following 

statement, in dicta: 

                                                 
43 In fact, the Board often restates operating plan evidence. AEPCO, slip op. at 41 (accepting the 
railroad’s operating plan, but adjusting its operating statistics); WFA/Basin, slip op. at 15 (using 
the shipper’s operating plan, with modifications); Otter Tail, at C-6 (using the shipper’s 
operating plan, but restating the number of personnel required); TMPA, 6 S.T.B. at 606 (using 
the railroad’s operating plan, but the Board’s own time estimates for train loading, servicing and 
fueling, interchanging, and unloading); Wisconsin P&L, 5 S.T.B. at 980 (using the railroad’s 
operating plan, with adjustments); FMC, 4 S.T.B. at 738 (using an adjusted version of the 
railroad’s operating plan “to address certain concerns expressed by [the shipper] on rebuttal and 
to exclude certain overstatements [] discovered in reviewing [the railroad’s] evidence.”). 



PUBLIC VERSION 

I-53 
 

Should the Board decide to rely on a certain type of evidence—an 
issue we are not deciding at this time—the fact that the Board does 
not have a particular software program does not mean we would be 
unable to evaluate that evidence.44 

In a footnote to that statement, the Board suggested that it could further evaluate NS’s MultiRail 

evidence by convening a technical conference with Board staff and all parties present.  This 

statement, however, constitutes little more than the Board’s conjecture without having access to, 

or knowledge of, the MultiRail software.  As SunBelt has demonstrated in the preceding sections 

of this Rebuttal, MutiRail is a complicated tool that cannot be understood and its outputs 

evaluated or manipulated in technical conference. 

 A technical conference, although a useful tool for resolving minor differences between 

the parties and for providing the Board with a greater understanding of the evidence that has 

been submitted, cannot cure all of the deficiencies identified above.  In the case of MultiRail, 

only the ability to access and use the software itself enables the Board to verify the MultiRail 

evidence, identify the assumptions that NS input into MultiRail, understand how and where NS 

has deviated from the MultiRail output, and restate NS’s MultiRail evidence if necessary.  

Because MultiRail outputs are used to develop every aspect of NS’s operating plan, the Board 

can no more validate (and alter as necessary) the NS operating plan without the MultiRail 

software than it can without the RTC Model.   

As fully discussed in “Complainants’ Joint Reply to Defendant’s Petition for 

Clarification” (filed Feb. 14, 2013), NS was required to file and serve its Reply Evidence on 

January 7, 2013, which includes MultiRail to the extent the software is needed to review, 

understand, and validate that evidence.  NS chose not to do so.  If it had done so, NS could have 

                                                 
44 SunBelt v. NS (MultiRail Decision), STB Docket No. NOR 42125, slip op. at 3 (served Mar. 
27, 2013) [footnote omitted]. 
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avoided the issues that caused the Board to decline NS’s offer to provide the software to the 

Board separate from its evidentiary submission, which SunBelt also explained would have been 

an impermissible ex parte communication because NS was proposing to provide the Board with 

a more functional version of the software than it has provided to SunBelt. 

Procedurally, the Board would be on shaky ground if it were to use a technical 

conference to permit NS to present evidence that it could and should have presented on Reply.  A 

technical conference is not the place to present new evidence.  Rather, it is used to facilitate the 

understanding and resolution of issues based on the evidence already submitted by the parties.  

Nor would a technical conference provide the Board much, if any, opportunity to see and 

understand MultiRail, much less evaluate the parties’ evidence using MultiRail.  SunBelt’s 

experts attended two full days of training just to get a basic foundation in the software features 

and only began to truly understand the software after spending a substantial amount of time 

experimenting with it on the NS data. 

If the Board solicits additional information from NS about MultiRail, whether through a 

technical conference or otherwise, it must at least afford SunBelt an opportunity to respond to 

that information and adjust its evidence based on that information.45  At a minimum, due process 

requires an opportunity for parties in a rate case to respond to evidence and witness testimony 

offered by an adversary.  Indeed, the Board’s procedural rules capture this by offering each party 

to a rate case an opportunity to reply to their adversary’s evidence.  And the Board has rejected 

attempts by parties to undermine these procedures by submitting evidence after their adversaries’ 

opportunity to address the evidence had passed.  TMPA, at 6 S.T.B. at 692; Duke/NS, 7 S.T.B. at 

138.  

                                                 
45 SunBelt reserves its right to raise its concerns with any future solicitation by the Board of 
information from NS concerning MultiRail. 
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Given the fact that NS could and should have presented MultiRail with its Reply 

Evidence, there is no justification for soliciting supplemental evidence.  Providing NS a second 

bite at the apple would be patently unfair and prejudicial to SunBelt.  First, permitting NS to 

rehabilitate its evidence is completely unnecessary.  As SunBelt has explained above, the Board 

has put railroads on clear notice that they must submit supported evidence in rate cases, or the 

Board may reject their evidence in favor of the shipper’s supported evidence.  Second, SunBelt 

has already incurred substantial expenses to prepare its rebuttal to NS’s Reply Evidence.  If NS 

submits additional evidence that is relevant to SunBelt’s rebuttal, these expenses will have been 

all for naught, and SunBelt will have to incur additional expenses to overhaul its rebuttal in light 

of NS’s new submissions.  Third, while this proceeding is delayed to facilitate the rehabilitation 

of NS’s evidence, SunBelt will continue to be exposed to the challenged rate, which robs 

SunBelt of the opportunity to invest in its business.  Frankly, given that NS’s obligation to 

provide supported evidence is clear, and permitting NS to support its evidence now would be 

extremely unfair and costly to SunBelt, the Board should not hesitate to allow NS to suffer the 

consequences of its own failed gambit.  

Also, the Board’s duty to investigate a challenged rate and ensure an adequate record 

upon which to decide a case does not compel the Board to seek supplemental information to 

evaluate NS’s MultiRail evidence.  Indeed, the Board has never held that this duty requires it to 

ensure that each party submits supported evidence.  Instead, the Board has stated that this duty 

arises after a party has made a “good-faith effort to present reasonable evidence.”  PSCo/Xcel II, 

slip op. at 6.  Even in the AEP Texas case, where the Board ordered the parties to file 

supplemental evidence concerning their operating plans, the Board was not seeking to correct a 

defect in the support for the parties’ evidence.  AEP Tex. N. Co. v. BNSF Ry., STB Docket No 
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41191, slip op. at 2 (served Mar. 17, 2006).  Rather, it was correcting “[t]he failure of the parties 

to present evidence that can be compared and matched up against the other party’s evidence . . . 

.”  Id. at 1.  But, here, the issue is whether NS has fulfilled its obligation to submit useable and 

supported evidence in the first instance. 

2) The MultiRail analysis is incomplete, unrealistic and infeasible. 

The MultiRail analysis is unnecessary and further complicates an already inherently 

complicated SAC process by creating made-for-litigation data where actual data already exists.  

Furthermore, it is a tool that is subject to substantial manipulation through numerous user-

defined inputs and assumptions that may produce an operating plan, but not necessarily a very 

efficient plan.  Indeed, NS has baked multiple inefficiencies into its operating plan and then 

attempted to make those inefficiencies unassailable by not providing a fully functional version of 

the software to the Board or SunBelt, or explaining the user-defined inputs and assumptions that 

it used.  In contrast, SunBelt’s operating plan, because it is founded upon NS’s real-world 

operations, is not prone to such manipulation. 

Ironically, although NS inaccurately criticizes SunBelt for attempting to reduce the 

operating plan to a “mathematical” process, MultiRail is the ultimate mathematical process.  

SunBelt Reb. III-C-58 to -62.  All models are based on mathematical calculations and MultiRail 

algorithms are no different.  But, unlike SunBelt’s use of the real-world NS operating plan, 

MultiRail does not model actual railroad operations, which are lumpy, but rather it models 

average daily operations that are smooth and flat day after day.  The MultiRail exercise is a 

house of cards built from average daily statistics in the form of fractional carloads that would 

move on generic blocks and generic trains every day of the year.  In contrast, SunBelt’s 

operating plan is built around actual carloads of traffic that moved over the NS system on actual 

train consists on specific dates.   
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In order to use MultiRail, NS used the origins, destinations, and interchanges from the 

waybill data, regardless of the actual route of movement.  In doing so, NS rewrote history for 

significant portions of the SBRR’s traffic base.  As a consequence, NS created external reroutes 

that violate fundamental SAC principles.  SunBelt Reb. III-C-62 to -67.  SunBelt has avoided 

such problems by building its operating plan around actual NS trains and consists. 

Apart from these external reroutes, NS also developed its MultiRail analysis without 

regard for the potential downstream impacts on unit train traffic or other NS traffic that was not 

included in the SBRR’s traffic group.  SunBelt Reb. III-C-68 to -71.  NS only used MultiRail to 

develop the operating plan for carload traffic.  NS does not appear to have given much, if any, 

thought to how unit train traffic on the SBRR would influence, or be influenced by, NS’s 

MultiRail-generated blocking plans.  NS also has developed its operating plan in a vacuum by 

ignoring the requirements of the real-world NS traffic that was not included in the SBRR’s 

traffic group and merely assuming away any interference that its operating plan might impose on 

that traffic.  In contrast, SunBelt’s operating plan implicitly accounts for these factors because it 

is designed around NS’s real-world operations. 

In what is perhaps the most transparent attempt by NS to bake certain inefficiencies into 

the MultiRail analysis, NS placed traffic that travels from the same origin to destination onto 

more traffic flows than was necessary to move the traffic.  SunBelt Reb. III-C-74 to -76.  This 

means more interchanges and longer transit times.  It also resulted in shorter, less efficient trains 

than NS operates in the real world (and SunBelt models in its operating plan).  Indeed, every 

train type on the SBRR (e.g. general freight, local, intermodal), in the NS MultiRail-generated 

operating plan, operates with 4.2 to 6.4 fewer cars on average than the real world NS.  Id. III-C-

76.  This is comparable to the situation in FMC, at 736-37, where the Board rejected the 
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shipper’s operating plan because it deviated from the defendant’s real-world practices regarding 

the length of trains.  Because SunBelt uses real-world NS trains and consists, it realizes the same 

efficiencies as the real-world NS. 

Finally, despite all of NS’s boasting that its operating plan is superior to SunBelt’s 

because NS has provided complete origin to destination transportation for all of the SBRR’s 

traffic, the facts tell a different tale.  SunBelt Reb. III-C-71 to -74.  In the peak year MultiRail 

scenario, NS failed to assign 15 cars of traffic to any blocks at all and stranded one block that 

carried 44,095 cars.  Id. III-C-72, -74.  Furthermore, as to the remaining traffic that successfully 

reached its destination under the NS operating plan, MultiRail indicates that over 20% of the 

carloads could be reassigned to alternate blocks to reduce the number of intermediate handling 

events required.  In other words, 20% of the SBRR’s traffic could be moved more efficiently 

than provided for by the NS operating plan.  These facts belie NS’s claims of both complete and 

superior rail service. 

c. The NS RTC simulation is filled with errors. 

For the reasons stated in the preceding section, the NS RTC simulation is fatally flawed 

from the outset because it relies upon unsupported, infeasible and unrealistic output from the 

MultiRail software to generate the trains and other inputs to the RTC Model.  Another fatal flaw 

is NS’s decision to model an average week rather than the required peak period.  SunBelt Reb. 

III-C-59 to -60.  SunBelt also has identified additional errors that render NS’s RTC simulation 

useless to test the configuration of the SBRR.   

First, NS incorrectly modeled foreign trains that cross SBRR lines.  Instead of using 

actual data on the number of foreign train crossings over the real-world NS system, NS 

concocted greatly inflated surrogate numbers based upon outdated FRA data for highway, not 

rail, crossings and that expressly may not be used in litigation proceedings.  SunBelt Reb. III-C-
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87 to -90.  Compounding this error, NS gave foreign trains a higher priority than SBRR trains in 

nearly every single instance, which has an enormous impact upon operating and investment 

costs.  SunBelt Reb. III-C-42 to -44.  It is inexplicable why NS would opt to develop 

“imaginary” foreign trains rather than incorporate its own real world data to represent those 

delays.  

Second, due to the inability of MultiRail to identify highly inefficient turn movements 

and NS’s failure to make simple network adjustments to prevent unnecessary turn moves in the 

RTC Model, the NS RTC simulation unnecessarily requires the SBRR to make multiple turn 

movements during the modeled period.  SunBelt Reb. III-C-90 to -93.  Each unnecessary turn 

move increases cycle times, locomotive hours, locomotive miles, car miles, car hours, crew 

hours, fuel consumption, and it places unnecessary burdens on network congestion and 

potentially slows down other trains that might encounter the turning train.  This system-wide 

error universally increases the costs associated with operating NS’s SBRR, creating a gross 

overstatement of the SBRR’s operating costs. 

Third, NS’s RTC Model does not reflect its proposed investment for the SBRR.  SunBelt 

Reb. III-C-93 to -95.  Specifically, the NS investment base includes larger yards than SunBelt 

proposed in its Opening evidence.  But, NS’s RTC simulation models the very same yards that 

SunBelt proposed and NS rejected.  This proves that SunBelt’s yards are sufficient and exposes 

the NS’s attempt to pad the SBRR’s road property investment and operating expenses 

unnecessarily.  

Thus, in light of the above flaws in NS’s MultiRail-based operating plan and subsequent 

RTC simulation, the Board must reject NS’s operating plan. 
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5. Operating Expenses (Part III.D) 

The SBRR’s operating expenses were described in Part III-D of SunBelt’s Opening 

Evidence, which set forth the costs of equipment, personnel, general and administrative, 

information technology, and maintenance of way requirements, and the development of related 

service units and costs, based on the results of SunBelt’s RTC model simulation.  NS begins its 

discussion of the SBRR’s operating expenses by repeating its attacks on SunBelt’s operating 

plan, which SunBelt discusses extensively in Part III-C of its Rebuttal.  As discussed above, in 

Part III-C, SunBelt also shows that NS’s own operating plan, based on the MultiRail program, is 

utterly unsupported and sorely deficient.   

In Part III-D of its Rebuttal, SunBelt explains that most of the differences between the 

parties’ calculation of annual operating expense is accounted for by the costs for locomotive 

operating expenses, train and engine (“T&E”) personnel, general and administrative, 

maintenance of way costs, insurance, and an unprecedented new operating expense that NS 

labels “Excess Risk.”  SunBelt Reb. III-D-2.  Most of the difference between the parties for these 

items is the result of NS’s unfounded and incorrect operating plan, which requires more 

locomotives, more crews, more yards, and more switching than does SunBelt’s operating plan, 

all of which are discussed extensively in Part III-C of SunBelt’s Rebuttal.  Id.  However, NS’s 

Reply Evidence rejects SunBelt’s Opening Evidence on annual operating expenses on various 

grounds not connected to NS’s unsupported and flawed operating plan, to which SunBelt also 

has responded in Part III-D of its Rebuttal.  Key areas of difference are discussed below. 

a. Locomotive lease costs 

In its Opening Evidence, SunBelt stated that the SBRR would use three types of 

locomotives – GE ES44AC locomotives for road service, GP38 locomotives for local service and 

work trains, and EMD SW1500 locomotives for yard switching.  SunBelt Op. III-D-3.  NS 
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accepted the first two, but substituted SD40-2 locomotives for the SW1500 locomotives.  NS 

Reply, at III-D-15 to -19.  NS also inflated the SBRR’s locomotive lease costs. 

For the ES44AC locomotives, because NS had failed to provide any current locomotive 

capital leases in response to SunBelt’s discovery requests, SunBelt used publicly available 

information from the STB’s decision in AEPCO and the public version of the defendant’s reply 

statement in that proceeding, as well as the lease rate for locomotives based on the agency’s 

decision in the IPA case and the public version of UP’s evidence in that proceeding.  See 

SunBelt Op. III-D-3.  NS nevertheless objects to SunBelt’s evidence, claiming that it should not 

be bound by the “litigation decisions” made by other parties.  NS Reply, at III-D-16.  The 

argument is absurd.  Unlike NS, the defendant railroads in those cases actually provided the 

complainants with locomotive leases from which the complainant based its lease costs.  See 

AEPCO v. BNSF, Docket No. 42113, AEPCO Opening Narrative, III-D-4 (January 25, 2010) 

and IPA v. UP, Docket No. 42117, IPA Opening Narrative, III-D-4 (August 10, 2011).  

Moreover, contrary to NS’s contention, the fact that the locomotive lease costs in those cases 

were uncontested – and based on actual leases – enhances their legitimacy.  See SunBelt Reb. 

III-D-6 to -7.  Oddly enough, after criticizing SunBelt’s lease cost figure, NS then uses this 

amount, but with an upward adjustment allegedly to reflect the higher prices paid by NS during 

the 2008 through 2011 time period.  But SunBelt’s Rebuttal shows that NS’s upward adjustment 

is inappropriate because the SBRR, as the least-cost, most efficient railroad, is not required to 

pay inflated prices.   

For the GP38 locomotives, SunBelt used a lease rate published in the June 2008 issue of 

Railway Age.  NS instead uses an average annual rate developed from 4 leases produced in 

discovery.  But, those leases are not reliable because they predate the 2011 start-up of the SBRR 
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by far too many years.  Furthermore, if NS had indexed those lease rates to 2011, in accordance 

with the lease terms, they would be nearly the same as SunBelt’s evidence.  SunBelt Reb. III-D-

8. 

Although SunBelt rejects the NS’s substitution of SD40-2 locomotives for SW1500 

locomotives, SunBelt ultimately is indifferent from a cost perspective when the SD40-2 lease 

rates are properly calculated.  SunBelt Reb. III-D-8 to -9. 

b. Fuel consumption 

In its Opening Evidence, SunBelt used NS’s average fuel consumption rate for 

locomotives, based on information in NS’s R-1 Report.  NS accepted this evidence for the GP38 

and switch locomotives, but increased the ES44AC fuel consumption rate by 10 percent, based 

simply on horsepower differences.  On Rebuttal, SunBelt shows that this adjustment is utterly 

arbitrary and unsupported, and in fact the ES44AC locomotives– modern, high-horsepower units 

– are more fuel-efficient than other models.  SunBelt Reb. III-D-12 to -13.  NS’s evidence should 

be rejected. 

c. Operating personnel 

NS’s approach to determining the SBRR’s personnel requirements reflects the mindset of 

a large, unionized Class I railroad that is the product of numerous mergers and employee-

protective conditions.  As a new startup, the SBRR would not be bound by that history or that 

managerial approach.  Furthermore, NS’s estimate of train crews is based upon its unrealistic and 

infeasible MultiRail-based operating plan, as explained in Part III-C of SunBelt’s Rebuttal.  NS 

also grossly overstates the wages of T&E personnel by focusing upon the salaries of NS’s 

longest-tenured employees.  SunBelt Reb. III-D-23 to -24.  In its Rebuttal, SunBelt shows that 

the SBRR’s non-train operating personnel are very adequate, and in fact are similar to past cases 

with SARRs of similar size to the SBRR.  Id., III-D-26 to -27.  SunBelt also shows that NS’s 
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proposed staffing produces overlapping and duplicative responsibilities, with unnecessary layers 

of management.  Id., III-D-26 to -37.  Where appropriate, SunBelt has adjusted its staffing in 

response to NS’s legitimate criticisms.   

d. General and administrative 

On Opening, SunBelt included $6.1 million for G&A costs, including costs related to 22 

personnel organized into 4 departments, as well as materials and supplies and the outsourcing of 

various activities.  SunBelt Op. III-D-12 to -16.  In its Reply Evidence, NS proposes to nearly 

quintuple the G&A staffing level that SunBelt proposed on Opening, to 104 personnel, and 

almost exactly tripling SunBelt’s G&A cost estimate.  SunBelt Reb. Ex. III-D-1, at 1.  Although 

SunBelt has increased its G&A staffing on Rebuttal, its total G&A staffing and expenses are still 

half of the NS Reply.   

The difference in the parties’ evidence regarding G&A staffing levels relates to NS’s 

inclusion of an excessive number of employees in each department, including an additional two 

(2) Outside Directors, one (1) additional employee in the Executive Department, an additional 30 

employees in the Finance and Accounting Department, an additional 41 employees in the Legal 

and Administrative Department, and an additional eight (8) employees in the Marketing 

Department, for a total staff of 104 employees (an 82-employee proposed increase over 

SunBelt’s Opening evidence).  Additional differences also exist between the parties with respect 

to the costs associated with outsourcing.   

SunBelt rejects the management reconfiguration and most of the additional staffing (and 

additional compensation) proposed by NS for the SBRR and continues to rely upon the G&A 

staffing that it submitted on Opening, with the exception of the following: 

1. One (1) Manager of Corporate, Government, and Public Relations is added to the 
executive function; 

2. Two (2) Marketing Managers are added to the marketing function; 
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3. Three Managers are added to staff the finance/ accounting function, including a 
Manager – Revenue Accounting, a Manager – Accounts Payable, and a Manager 
– Tax/Financial Reporting; 

4. Five (5) additional employees are added to the legal and administrative function, 
including a Director Law/General Counsel, a Manager – Human Resources and 
three Information Technology Specialist; and 

5. SBRR’s Board of Directors increased to five (5) members including three (3) 
outside Directors. 

 
In Rebuttal Exhibit III-D-1, SunBelt carefully and exhaustively confronts and discusses 

why, in all other instances, NS’s evidence is wrong and should be rejected by the Board.  

SunBelt strongly believes that, once the Board also examines the parties’ evidence in similar 

detail, it will come to the same conclusion.  In addition to the details discussed minutely in 

SunBelt’s Rebuttal, there are certain broad issues that the Board should keep in mind in its 

examination of NS’s G&A proposals. 

First, although NS claims that its evidence is the least-cost G&A staffing and expense 

based upon “the minimum legal, regulatory, commercial, and administrative requirements,” (NS 

Reply at III-D-47), a close inspection of the NS Reply Evidence reveals that many of the claimed 

“requirements” are mere phantoms that do not exist.  In fact, what NS presents as “requirements” 

are often simply discretionary choices made by certain railroads regarding the way to manage 

and organize their operations.  Further, those “requirements” that are essential for any typical 

railroad do not require an armada of people for a small company, and in many cases, those 

functions or requirements can be consolidated within existing forces without the additional 

staffing posited by NS. 

Second, NS’s evidence is flawed because the G&A “benchmarks” that it uses – its own 

G&A costs, those of certain Class II railroads, and third party studies – are inappropriate due to 

substantial differences between the SBRR and existing carriers.  The fact is that there is no 

existing railroad or railroad holding company that is comparable to the SBRR.  Unlike its 
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supposed “peers,” the SBRR is a brand-new, start-up operation that does not have collective 

bargaining agreements, is not a product of mergers, and is able to take full advantage of current, 

state-of-the-art technology rather than gradually installing technology to replace human staff.  

Also, unlike most of the railroads NS seeks to compare with the SBRR, over 82% of the SBRR’s 

traffic is overhead traffic which means the originating/terminating railroads perform a greater 

share of the marketing effort.  These other carriers have numerous branch lines, which the SBRR 

does not have, and they have a far greater proportion of short haul and local moves on their lines.  

The closest peer to the SBRR among existing railroads is Montana Rail Link, whose G&A 

staffing compares favorably to SunBelt’s evidence.  SunBelt Reb. Ex. III-D-1, at 10 to 11. 

Furthermore, as SunBelt’s Rebuttal shows, when the SBRR’s G&A costs are 

“benchmarked” against more relevant comparisons – similar-sized SARRs from past SAC 

decisions, such as the WFA/Basin and PSCo/Xcel decsions – the reasonableness of SunBelt’s 

evidence and the enormous inflation in the NS evidence becomes obvious.  SunBelt Reb. III-D-

38 to -39. 

Finally, the G&A staffing proposed by NS ignores STB precedent.  For example, on 

Reply, NS creates a Finance and Accounting staff consisting of 36 persons, which is six times 

larger than SunBelt proposed.  NS Reply at III-D-72 to -89.  In AEPCO 2011, the most recent 

SAC decision, the Board approved a 32-person staff for Finance and Accounting, even though 

the SARR in that case had revenue over five times more than the SBRR.46  In recent past cases, 

the Board has rejected carrier efforts to gold-plate a SARR’s Finance and Accounting 

department,47 and the Board should do so here.  Similarly, NS has proposed a huge Legal and 

                                                 
46 See AEPCO 2011 at 55 and 144 (based on 2012 revenue of $2.741 billion). 
47 See, e.g., AEP Texas, at 55-57 (rejecting additional employees for the financial reporting 
function, the revenue analysis/budgeting function, and the real estate function); TMPA, at 681-
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Administration Department consisting of 52 persons, over four times the number of persons in 

SunBelt’s plan.  In AEPCO, the Board approved a 29-person staff for Legal and 

Administrative.48  NS’s proposal in this case is nearly double that benchmark.   

For all of these reasons and those described in SunBelt’s Rebuttal, NS’s G&A costs 

should be rejected by the Board. 

e. Maintenance of way 

SunBelt described its MOW plan in Exhibit III-D-3 of its Opening Evidence.  In Reply, 

NS proposed a MOW plan with exactly double SunBelt’s staffing level.  SunBelt explains in 

Rebuttal Exhibit III-D-3 that NS’s plan is based on flawed assumptions and contains unnecessary 

departments, new positions, and extra personnel that would not be required for the MOW 

operations of the SBRR.  In particular, SunBelt explains that NS’s experts failed to take into 

account the fact that the SBRR system is a newly-constructed system, unlike the much larger and 

older NS system.  SunBelt Reb. Ex. III-D-2, at 2-5.   

NS also bases its MOW plan on practices of carriers thirty or forty years ago.  In 

particular, NS’s MOW plan for the SBRR is based on Roadmaster territories of just over 100 

route miles, an anachronistic and unrealistic standard even compared to its own system and the 

modern-day practices of the industry, in which the length of Roadmaster territories has been 

trending upward due to a variety of factors.  SunBelt Reb. Ex. III-D-3, at 9-10, 19-22.  Because 

NS doubled the number of Roadmasters in SunBelt’s MOW plan, it arbitrarily assumed that 

                                                                                                                                                             
83 (rejecting effort to add 37 members to the finance/accounting staff); WFA/Basin, at 44-45 
(rejecting effort to add employees for the financial reporting function, the budgeting and 
purchasing function, the real estate function, and 10 miscellaneous clerks, analysts, managers, 
and directors); and Otter Tail, at C-9 (rejecting effort to revenue accounting and financial 
reporting employees, and revenue analysts to handle “such matters as overcharging, 
undercharging, miscoded bills, etc.”) 
48 See AEPCO, slip op. 55, 144. 
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nearly all MOW personnel and equipment automatically would double, without explanation or 

justification, which accounts for the vast majority of the difference between the parties’ MOW 

costs.  For these and the many other reasons detailed in Rebuttal Exhibit III-D-3, the Board 

should reject NS’s MOW plan. 

f. Insurance 

In its Opening Evidence, SunBelt estimated the SBRR’s insurance costs using the P&W’s 

average insurance ratio of 3.89 percent of operating expenses from 2008 through 2011.  SunBelt 

Op. III-D-21.  NS claims that “SunBelt’s calculation of the SBRR’s insurance needs is done … 

with no consideration of the unique needs of a SARR that is designed to transport an 

extraordinarily high percentage of TIH traffic.”  NS Reply at III-D-204.  Therefore, although NS 

accepts SunBelt’s evidence, it adds a prorated portion of NS’s own insurance premiums, which 

NS claims is attributable to the movement of TIH commodities on its system, as catastrophic 

coverage.   

In order to justify this adjustment, NS makes two fallacious claims.  First, NS states that 

“the SBRR will have a markedly higher risk of a catastrophic TIH release than other railroads” 

simply because it carries a higher percentage of TIH traffic relative to total traffic than other 

railroads, including NS.  NS Reply at III-D-206.  Such a comparison is meaningless, however, 

because the SBRR handles far less TIH traffic in total than NS and over far shorter distances.  By 

NS’s logic, the SBRR would be a higher risk railroad than NS even if the SBRR handled only 

100 cars and all 100 contained TIH materials.  The total absolute amount of TIH traffic and the 

total car-miles transported are far more relevant than any ratio of those values to total system 

traffic.  SunBelt Reb. III-D-47.  Second, NS wrongly attributes all of its insurance costs for 

coverage in excess of {{ }} solely to TIH traffic.  NS Reply, at III-D-209.  NS’s own 

Reply Evidence, at page III-D-233, provides an example of liability that CSXT incurred far in 
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excess of {{ }} for a butadiene leak in 1987.  Butadiene, which is a petroleum 

product, is not a TIH.  Thus, NS has disproven its own claim. 

NS’s combined general insurance plus catastrophic coverage for the SBRR is 

unrealistically high, producing an insurance percent of other operating expense equal to 

{{ }} percent.  By comparison, Rail America, which was much closer in size to the SBRR 

and, which according to its annual report and tariffs, carried TIH commodities, incurred an 

average insurance expense of only 3.76 percent of other operating expense in 2011.  SunBelt 

Reb. III-D-50.  Therefore, SunBelt continues to use its opening evidence insurance expense ratio 

of 3.89 percent in Rebuttal. 

g. Ad valorem tax 

NS rejects SunBelt’s calculation of ad valorem taxes in a number of instances, arguing 

that the SBRR, as a least-cost, most efficient carrier, would have a “high income value.”  NS 

Reply, at III-D-211.  In its Rebuttal, SunBelt shows that NS’s argument is internally inconsistent, 

and that its calculations are flawed.  SunBelt Reb. III-D-50 to -53.  SunBelt’s methodology is 

consistent with prior Board decisions49 and should be accepted. 

h. Excess Risk 

In its Reply, NS proposes to add a new and unprecedented category of operating cost, 

which it labels “excess risk.”  NS Reply, at III-D-224 to -242.  Essentially, NS’s newly-crafted 

“excess risk” operating cost is supposed to cover the SBRR’s liability for a TIH release that 

causes damages in excess of $1 billion of insurance coverage.  According to NS, the SBRR must 

factor this cost into the SAC analysis in order to have adequate funds to pay this liability.  

SunBelt’s Rebuttal demonstrates that this new category violates basic SAC principles and that 

                                                 
49   FMC, 4 S.T.B. at 843; TMPA, 6 S.T.B at 690.  
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NS has employed an arbitrary and flawed methodology to quantify this new “cost” on a per car 

basis.  SunBelt Reb. III-D-53 to -57. 

The “excess risk” cost, to the extent it is a true cost at all, is an impermissible barrier to 

exit that violates the theory of contestable markets.  If the real-world NS incurs catastrophic 

liability above its insurance coverage limits, then it must pay those costs itself to the extent it is 

able or exit the market by declaring bankruptcy.  Denying the SBRR the ability also to exit the 

market in the event of catastrophic liability constitutes a barrier to exit.  Furthermore, because 

NS itself does not set aside any portion of its TIH revenue to cover uninsured catastrophic costs 

from a TIH release, it would be an impermissible barrier to require the SBRR to do so. 

Finally, the “excess risk” that NS attempts to include as an operating cost already is 

reflected in the railroad industry’s cost of capital.  To the extent that investors believe they face a 

greater risk that their investment will be lost from a catastrophic TIH release on a railroad, they 

require (expect) a higher return on their investment.  Consequently, NS’s attempt to add “excess 

risk” to the SBRR’s operating costs would be a double count of a cost already included in the 

SBRR’s cost of capital. 

6. Non-Road Property Investment (Part III.E) 

SunBelt’s Opening Evidence described non-road property investment as including 

locomotives, railcars and other equipment.  On Reply, NS addressed these items by indicating 

that they were addressed elsewhere in NS’s evidence.  SunBelt addresses NS’s criticisms in Parts 

III.C, III.D, and III.F.   

7. Road Property Investment (Part III.F) 

SunBelt’s Opening road property evidence in Part III.F presented feasible and well-

supported road property investment costs for the SARR.  In Part III.F of its Reply, NS argues 

that SunBelt’s road property investment costs are greatly understated, and proposes total road 
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property investment costs that are over 89% higher than those presented by SunBelt in its 

Opening.  As explained in detail in Part III-F of SunBelt’s Rebuttal, NS’s road property 

investment costs are greatly overstated and, in many instances, are not adequately supported.   

As the exhaustive treatment in SunBelt’s Rebuttal Part III.F discusses, there are many 

reasons for NS’s massive overstatement of road property investment costs.  But there is at least 

one consistent pattern: on issue after issue, NS ignores or flouts consistent Board precedent 

governing a wide variety of elements of road property investment costs, such as the following: 

• NS proposes stripping costs that are inconsistent with the agency’s recent 
decisions in PSCo/Xcel, 7 S.T.B. at 671, AEP Texas, slip op. at 79, and AEPCO, 
slip op. at 84-85.  See SunBelt Reb. III-F-41 to -42. 

• NS includes undercutting costs, an item repeatedly rejected by the Board.  See 
WFA/Basin, slip op. at 83, AEP Texas, slip op. at 79, Duke/NS, 7 S.T.B. at 176, 
CP&L, 7 S.T.B. at 313.  See SunBelt Reb. III-F-42 to -47. 

• NS advocates a final grading additive that has been rejected in at least four past 
agency decisions, in AEP Texas, slip op. at 82-83; Duke/NS, 7 S.T.B. at 
176;Duke/NS, 2 S.T.B. at 480; and CP&L, 7 S.T.B. at 313-314.  See SunBelt 
Reb. III-F-48 to -49. 

• NS includes an adjustment for “swell” that was rejected in AEPCO, slip op at 92.  
See SunBelt Reb. III-F-49 to -50. 

• NS supports an increase in retaining wall quantities that was specifically rejected 
in the Board’s recent decisions in AEPCO, slip op. at 84 and AEP Texas, slip op. 
at 84.  See SunBelt Reb. III-F-62. 

• NS includes nearly $18 million for lighting costs for night time work, an additive 
rejected by the Board in Otter Tail, slip op. at D-18.  See SunBelt Reb. III-F-71 to 
-72. 

• NS added over $8 million in mobilization costs for land, ignoring STB consistent 
precedent that holds that a mobilization factor should only be applied to 
construction costs.  AEPCO, slip op. at 132; FMC, 4 S.T.B. at 818; and APS, 2 
S.T.B. at 401.  SunBelt Reb. III-F-140 to -142. 

• NS added costs to account for alleged lost production due to rainfall.  But this 
additive flies in the face of Board precedent in Otter Tail, where the Board 
rejected a similar added cost for winter construction (in a far more challenging 
weather zone), slip op. at D-18, and in McCarty Farms, 2 S.T.B. at 484, n.52.  
SunBelt Reb. III-F-143 to -144. 

As discussed in SunBelt’s Rebuttal, in no case did NS carry its burden of proof to show that the 

Board should depart from its clear precedent. 
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There are several key areas of difference between the parties in calculating road property 

investment that SunBelt discusses in the following subsections. 

a. Land 

On Opening, SunBelt’s base land valuation was approximately $199.1 million; on Reply, 

NS advocated a base land valuation of $218.1 million.  In a comprehensive Rebuttal report 

submitted as Rebuttal Exhibit III-F-2, SunBelt exhaustively analyzes NS’s valuation and 

concludes that NS applied a mathematical and highly mechanized approach that did not apply 

basic appraisal principles.  In Rebuttal, SunBelt’s appraisal team found that the land values used 

by NS frequently overstated the actual sales price in their data sets, thus overstating the base land 

value.  NS failed to account for differences in parcel size – a key determinant of land value – in 

determining comparable sales.  NS failed to consider the quantity and quality of data available.  

NS applied analytical techniques that resulted in valuations that were unsupported by the sales.  

For all of the foregoing reasons, the NS valuation of land should be rejected. 

NS also vehemently, and disingenuously, accuses SunBelt of using 2011 real estate 

values for land that the SBRR would acquire in 2009.  NS Reply, at III-F-4.  That is incorrect 

and NS knows it.  Although the appraisal valuation date is July 31, 2011, SunBelt adjusted the 

2011 valuation back to the SBRR construction period beginning in 2009.50  NS’s attempt to 

pretend otherwise is willful blindness because, at page III-H-2 of its Reply, NS acknowledges 

that “SunBelt’s land valuation witness estimated 2011 land values and discounted those values 

back to the SBRR construction period using an index that does not reflect the correct time frame 

for the SBRR’s land acquisition.”  SunBelt responds to the propriety of its index in Part III.G.  

                                                 
50  See SunBelt Op. Ex. III-H-1, Table C (showing that the July 2011 appraisal values were 
adjusted back in time to $179.2 million as of July 2009). 



PUBLIC VERSION 

I-72 
 

The salient point of this quote is that it proves NS wrongly accused SunBelt of doing something 

that NS knew was not true in NS Reply, at III-F-1. 

Furthermore, this is not a case of SunBelt trying to use a new methodology in order to 

deflate land values.  SunBelt used the same methodology to value land as both shippers and 

railroads in other SAC cases.  For example, in the IPA case, UP’s reply stated that “[f]or land 

investments, IPA’s land valuation witness estimated 2011 land values and discounted those 

values back to the IRR construction period.”51  In the AEPCO case, BNSF/UP’s reply evidence 

reveals that AEPCO adjusted the value of land back to the start of construction.52  BNSF/UP 

agreed with AEPCO’s land valuation, but not with the index used by AEPCO to adjust the land 

value to the start of SARR construction.53  In its decision, the Board did not mention the 

adjustment back to the start of SARR construction, but it did apply the adjustment index used by 

AEPCO rather than the one proposed by BNSF/UP.54  Like the parties in IPA and AEPCO, and 

nearly every other SAC case, SunBelt has simply adjusted the real estate valuation back to the 

appropriate date in the construction schedule during application of the DCF model. 

b. Roadbed Preparation 

In its Opening Evidence, SunBelt relied on actual experience from the Trestle Hollow 

Project for several of its construction unit costs, including earthwork unit costs.  In its Reply, NS 

attacks SunBelt’s decision not to use unit costs from the Means Handbook and SunBelt’s use of 
                                                 
51  See UP Reply Evidence at III.H-2 (filed Nov. 10, 2011) in Intermountain Power Agency v. 
Union Pacific Railroad Company, STB Docket No. 42127.  The SARR in IPA would have begun 
operations on January 1, 2011.  See UP Reply at I-1. 
52 See BNSF/UP Reply at III.H-1 (filed May 7, 2010) (noting that AEPCO “estimated 2009 land 
values and discounted those values back to the ANR construction period”).  January 1, 2009 was 
the start of SARR operations.  See AEPCO Opening Evidence at I-7, I-26, and III-F-7 (filed Jan. 
25, 2010). 
53  See BNSF/UP Reply at III.F-2 (filed May 7, 2010).   
54  See AEPCO, slip op. at 138-139 (served Nov. 22, 2011). 
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figures from the Trestle Hollow Project.  NS Reply, at III-F-33 to -47.  In its Rebuttal, SunBelt 

addresses each of these contentions.  SunBelt Reb. III-F-15 to -30.   

The use of actual costs is preferable to Means Handbook costs because Means does not, 

and cannot, recognize the economies of scale of large railroad projects such as the SBRR.  

SunBelt Reb. III-F-16.  Indeed, Means itself recognizes that “[e]conomies of scale can reduce 

costs for large projects.”  Id.  In the recent WFA/Basin and AEPCO cases, the defendant railroad, 

in its responses to the complainant’s discovery, provided information on earthwork cost data for 

actual projects, i.e., information on real projects, used instead of Means Handbook unit costs and 

those costs were used by the Board.   

In this case, SunBelt’s expert, Mr. Harvey Crouch, who was a Track Supervisor and 

Project Engineer for NS and who designed over 30 capital projects for NS, actually oversaw the 

Trestle Hollow Project, which, though not on NS itself, was located in the Southern U.S. within 

250 miles of the SBRR territory.  SunBelt Reb. III-F-17.  Though NS attempts to discredit the 

Trestle Hollow Project as small, isolated and atypical, SunBelt’s witness shows that, in reality, 

the Trestle Hollow Project was in fact a particularly challenging one, involving construction of a 

complicated new alignment under difficult conditions, including steep terrain requiring deep cuts 

and high fills.  SunBelt Reb. III-F-18 to -19.  The Trestle Hollow Project was more difficult than 

what the SBRR would encounter on many of the lines that it is replicating; yet SunBelt only 

applied the Trestle Hollow cost to common excavation.  Thus, SunBelt’s approach was 

conservative. 

SunBelt used the Trestle Hollow Project unit cost because it is a supportable, feasible and 

superior real-world substitute for the Means Handbook costs for common earthwork.  SunBelt’s 

use of the Trestle Hollow Project unit cost reflects the use of actual earthwork costs from a 
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contractor’s bid in the same way that actual costs were substituted for Means Handbook costs in 

WFA/Basin and AEPCO.  As shown in WFA/Basin, AEPCO and this proceeding, actual bids 

from contractors are lower than Means Handbook costs.  This should be expected as the Means 

Handbook costs do not include any projects comparable in size to a stand-alone railroad such as 

the SBRR. 

SunBelt also rejects NS’s attempt to offer its own Keystone Project, in Shelocta, PA as an 

alternative to the Trestle Hollow project.  SunBelt Reb. III-F-26 to -27.  Unlike the Trestle 

Hollow costs, the NS evidence for the Keystone project is based upon merely a preliminary 

estimate rather than actual bids.  The Keystone Project also is located in the Northeastern U.S., 

nearly 1000 miles from the SBRR’s territory.  And, the Keystone Project is located in territory 

that NS has classified as “adverse,” which means it is not representative of common earthwork 

costs. 

Therefore, in Rebuttal, SunBelt rejects NS’s attempts to discredit the Trestle Hollow 

Project, and shows that the use of actual costs from the Trestle Hollow project was fully 

supportive and representative of the costs that the SBRR would incur in building its line.   

c. PTC Installation 

In its Opening Evidence, SunBelt explained that, rather than install a PTC system as an 

overlay to a CTC system, the SBRR, as a least-cost, most efficient rail carrier, would install a 

PTC system from the outset, in order to eliminate redundant expenditures and reduce total costs.  

In Reply, NS disagreed with SunBelt’s approach, arguing that SunBelt would have to first install 

a CTC system and then install PTC as an overlay.  NS is incorrect. 

Aside from its faulty logic in claiming that, because NS must install PTC as an overlay, 

the SBRR must do so, NS is simply wrong on the facts.  NS argues that the SBRR could not 

install PTC at the outset of operations because PTC technology and equipment did not exist in 
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2011.  But in Rebuttal, SunBelt shows that PTC technology existed for many years prior to 2011 

both in Europe and the U.S.  SunBelt Reb. III-F-110 to -111.  SunBelt shows that the claimed 

lack of radio frequency needed for PTC would not be a barrier for the SBRR.  Id. at -112.  The 

claimed difficulties in implementing PTC in the United States at the current time are not because 

PTC technology does not exist, but because of the difficulty of overlaying a PTC system on a 

CTC system in the middle of ongoing rail operations.  Id. at 111.  The fact of the matter is that, if 

any railroad were being constructed from scratch today, it would not begin with a CTC system 

and then overlay PTC just a short time in the future: it would begin from the start with a PTC 

system.  The Board should reject NS’s arguments on this point, and accept SunBelt’s PTC costs.  

See SunBelt Reb. III-F-113 to -114. 

8. DCF Analysis (Part III.G) 

In Part III.G of its Reply, NS raises various issues concerning SunBelt’s DCF analysis, 

especially involving the calculation of the cost of capital and the use of historic land values to 

forecast inflation in future land values.  In particular, NS improperly seeks major alterations to 

the Board’s established approaches regarding equity flotation costs and land inflation indices.  

SunBelt rejects all of NS’s arguments. 

a. Cost of capital 

NS accepts SunBelt’s use of the railroad industry cost of capital, but makes one 

“correction” to include equity flotation costs.  NS Reply at III-G-1 to -4.  SunBelt rejects the 

inclusion of equity flotation costs in the SAC analysis as contrary to precedent.  SunBelt Reb. 

III-G-1 to -6. 

Although NS acknowledges that, until 2007, the Board had consistently rejected railroad 

attempts to include equity flotation in the cost of capital calculation, NS contends that the Board 
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“changed its approach” in the AEP Texas case.  NS Reply at III-G-3 to -4.  However, NS’s 

characterization of AEP Texas is incorrect. 

As an initial matter, simple chronology reveals that the Board did not “change[ ] its 

approach” in AEP Texas.  Several years after its decision in AEP Texas, the Board again refused 

to include an equity flotation fee in the DCF calculation despite the best arguments of the 

defendant railroads.  See AEPCO, slip op. at 138.  In fact, the Board specifically stated that its 

“longstanding precedent” required rejecting the equity flotation fee proposed by BNSF and UP.  

AEPCO, slip op. at 138. 

In that case, BNSF and UP had made the exact same allegation as NS is now making – 

that the Board had “changed its approach” in 2007 with AEP Texas.  See Joint Reply Evidence 

of BNSF and UP, at III-G-5 (filed May 7, 2010), in AEPCO v. BNSF & UP.  The Board rejected 

the argument of BNSF and UP then, and the Board should similarly reject the same argument 

being made now by NS. 

Furthermore, AEP Texas can be easily distinguished from the current case.  In AEP 

Texas, both parties had agreed to include an equity flotation fee55, and the fee was only 0.13%.  

See AEP Texas, slip op. at 108.  See also Rebuttal Evidence of AEP Texas, at III-G-5 (filed July 

27, 2004), in AEP Texas v. BNSF.  In contrast, SunBelt vehemently does not agree that an equity 

flotation fee is appropriate, and NS has proposed a fee of 2.1%, or 16 times the level used in 

AEP Texas.  As the Board stated in AEPCO, flotation fees are already included in the Board’s 

cost-of-capital calculation.  AEPCO, slip op. at 138. 

                                                 
55 In AEP Texas, the complainant apparently included an equity flotation fee as part of its plan to 
have the SARR refinance its construction costs soon after the construction was completed.  See 
Opening Evidence of AEP Texas, at III-G-5 (filed Mar. 1, 2004) and Rebuttal Evidence of AEP 
Texas, at III-G-5 (filed July 27, 2004), in AEP Texas v. BNSF. 
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More broadly, if the Board were to use a flotation fee as requested by NS, then the Board 

would also have to replace the railroad industry cost-of-capital in the DCF model.  As the Board 

stated in Wisconsin P&L: 

A serious argument that an equity flotation cost should be included for a stand-
alone railroad would require a re-examination of the use of the general rail 
industry cost-of-capital rate in the DCF model.  Because of the complexities 
associated with such an endeavor, the parties to SAC cases have found it 
preferable to use the rail industry’s cost-of-capital rate as a surrogate for that of 
the stand-alone railroad. 

 
Wisconsin P&L, 5 S.T.B at 1040 n.200 (2001).  NS has not proposed any replacement for the rail 

industry cost-of-capital in the DCF model and, consequently, the NS Reply Evidence is 

inconsistent and the Board should not use the equity flotation fee desired by NS. 

Finally, NS’s attempt to buttress its position with reference to the Initial Public Offering 

of Facebook must necessarily fail.  See NS Reply at III-G-3 to -4.  As SunBelt explains in its 

Rebuttal Evidence, NS has not even begun to explain why a social media website is an 

appropriate benchmark for the railroad industry, especially given the fact that one of the four 

major U.S. railroads is privately-owned, and given the differences in risk between the railroad 

industry and a social media provider, especially that of Facebook.  SunBelt Reb. III-G-5.  The 

Board should adhere to its “longstanding precedent”56 and reject NS’s attempt to include an 

equity flotation fee. 

b. Inflation indices for land 

In its Reply, NS does not accept SunBelt’s inflation index for land.  The differences 

between NS’s calculation are due to NS’s different approaches for indexing rural and urban land.  

                                                 
56 Other than AEPCO, the flotation fee has been rejected in a wide range of decisions, including 
Wisconsin P&L, 5 S.T.B. at 1040 (2001); TMPA, 6 S.T.B. at 751 (2003); Duke/NS, 7 S.T.B. at 
123 (2003); CP&L, 7 S.T.B. at 262 (2003); Duke/CSXT, 7 S.T.B. at 433 (2004); PSCo/Xcel, 7 
S.T.B. at 659 (2004); Otter Tail, slip op. at E-2; WFA/Basin, slip op. at 135. 



PUBLIC VERSION 

I-78 
 

NS argues that both rural and urban land values will increase at the rate of inflation, based upon 

the unsupported position of its real estate consultant.  In contrast, in its Rebuttal Evidence, 

SunBelt has not only followed the procedures accepted by the STB in prior rate cases, but 

SunBelt has also submitted evidence showing that the basis for NS’s assertions is incorrect.  See 

SunBelt Reb. III-G-7 to -9; SunBelt Reb. Ex. III-G-1.   

With respect to rural land values, SunBelt shows that the basis for NS’s position, that 

there is a direct link between farm income and farm land values, is not supported by recent 

studies.  SunBelt Reb. Ex. III-G-1, at 2-5.  SunBelt shows, for example, that current USDA 

research has shown little correlation between farm values and farm income, and that 

nonagricultural factors (such as the possibility of farmland development) are a much greater 

influence on farmland value than they have been historically.  Id.  Similarly, with respect to 

urban land values, SunBelt shows that the NS’s projections are based on the use of data with a 

limited timespan; that the data is misused; and that the data that NS used was neither final nor 

representative of the values claimed.  Id. at 6 to 11.   

9. Results of SAC Analysis (Part III.H) 

SunBelt has incorporated into its DCF model the limited number of areas where it has 

accepted NS’s criticisms in Parts A through G.  SunBelt Reb. III-H-1.  However, SunBelt rejects 

NS’s Reply DCF model in a number of respects, including NS’s improper inclusion of equity 

flotation costs, for the reasons discussed in previous section.  Id.  In its Rebuttal, SunBelt 

incorporates its updated road property investment values discussed in Part III-F, and rejects NS’s 

land valuation approach including the indexing of land values to 2009, again as discussed in 

previous sections.  Id. at -1 to -2. 

In Part-III-H of its Rebuttal Evidence, SunBelt continues to reject a number of NS’s DCF 

calculations shown in Part III-H of NS’s Reply, including: the interest schedule of assets 
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purchased with debt; the present value of replacement cost; the use of bonus depreciation; NS’s 

use of 20-year tax lives for certain property; the capital structure of the SBRR; PTC investment; 

and, the proper index of operating expenses.  SunBelt also rejects NS’s contentions that the 

Board’s MMM methodology contains various errors.  The most significant of these issues are 

discussed below.   

a. Interest schedule on debt 

With respect to the interest schedule of assets purchased with debt capital, SunBelt 

explained in its Opening Evidence that it had structured its interest payment on debt capital in the 

same fashion as real-world Class I railroads, i.e., through coupon payments consisting of fixed 

interest payments (a stable capital structure), rather than assuming that the SBRR would issue 

debt similar to a typical home mortgage loan, i.e.,  through quarterly payments that contained a 

principal repayment component and an interest component which changed over time.  On Reply, 

NS challenged SunBelt’s approach.  In its Rebuttal, SunBelt carefully explained why NS’s 

arguments were wrong.  SunBelt Reb. III-H-2 to -4.  For the reasons explained, SunBelt 

continues to believe that its interest schedule of assets purchased with debt capital is the superior 

approach precisely because it is the approach used by real-world railroads. 

b. Bonus depreciation 

On Opening, the SBRR took advantage of the “bonus” depreciation provisions enacted as 

part of the Economic Stimulus Act of 2008, the American Reinvestment and Recovery Act of 

2009, and The Tax Relief, Unemployment Insurance Reauthorization and Job Creation Act of 

2010.  In its Reply, NS alleges that it would be inappropriate to permit the SBRR to avail itself 

of these bonus depreciation benefits for virtually all of the SBRR’s road property investment.  

NS Reply at III-H-5 to -6.  But as SunBelt explained in its Opening Evidence, the Board would 

impose an impermissible barrier to entry, in violation of contestable market theory, if it denied 
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the SARR access to the very same bonus depreciation provisions that are available to, and have 

in fact been used by, the incumbent railroad. 

NS attempts to turn contestable market theory on its head by claiming that bonus 

depreciation should not be allowed because it places the SBRR at an advantage relative to NS.  

Id.  But SunBelt shows in its Rebuttal that NS’s contentions are simply wrong and would violate 

contestable market theory.  SunBelt Reb. III-H-5 to -9. 

First, the fact that the SBRR might have an advantage relative to NS is a red-herring.  

The SAC concept is predicated upon developing an “optimally efficient” SARR, which means 

that the SARR necessarily will have many advantages over the incumbent.  NS’s logic would 

require the SARR to use the same production techniques that NS used to build the original rail 

lines a century ago, rather than more efficient modern techniques.  SunBelt Reb. III-H-6 to -7.  

SunBelt also shows that NS mischaracterizes the nature of the SARR assumption of 

unconstrained resources, and ignores the “crucial feature” of contestable market theory – the 

possibility of “hit and run entry” - as developed by William Baumol.  SunBelt Reb. III-H-7 to -8.  

Although NS recognizes that the SARR must incur current market prices at the time construction 

actually occurs, it would deny the SARR the benefit of favorable tax depreciation schedules 

available during the same time period.  Tax depreciation is a temporal cost factor just like most 

other costs that the SARR must incur.  It would be arbitrary to deny the SARR the benefit of 

“current market prices” for just this one factor.  Id. 

Indeed, while NS acknowledges that the SARR is entitled to some bonus depreciation 

benefit, it attempts to limit that benefit based upon the extent to which NS itself has benefited 

from those provisions.  As explained in detail in SunBelt’s Rebuttal, there is no rational basis for 

this limitation.  SunBelt Reb. III-H-8. 
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Finally, any concern that the Board might have over the temporary nature of bonus 

depreciation should be alleviated by Congress’ recent extension of the law.  On January 2, 2013, 

President Obama signed the American Taxpayer Relief Act (“ATRA”) to temporarily avert the 

"fiscal cliff."  Section 331 of the new law extends the 50 percent bonus depreciation through 

2013, meaning bonus depreciation will have been in effect for at least six (6) years.  However, 

special provisions in the ATRA allow certain assets, including transportation assets, to enjoy the 

bonus depreciation through 2014.  This means that transportation companies such as NS will be 

able to apply bonus depreciation to certain of its assets for at least seven (7) years.  There is 

absolutely no reason to deprive the SBRR of the benefits of bonus depreciation. 

c. SBRR capital structure 

As part of its Opening Evidence, SunBelt described a disconnect that exists in the DCF 

model used by the Board.  SunBelt Op. III-H-8 to -11.  SunBelt noted that, although the DCF 

model assumes the SARR capital structure (the debt-equity mix) will remain constant in 

perpetuity, the DCF model also assumes that, after year 20 and until the first assets are replaced 

in the replacement level of the DCF, the SARR has zero debt.  The effect of this disconnect is to 

eliminate the benefit of tax shielding interest payments even though the SARR is assumed to 

have debt in its capital structure.  SunBelt fixed this disconnect by including an interest tax 

shield perpetuity in calculation of the terminal value of the SBRR.  Id. III-H-10. 

On Reply, NS recognized that such a disconnect exists, but NS refused to accept that a 

correction is needed because the disconnect is allegedly a “mainstay of the Board’s DCF model 

since Coal Trading and McCarty Farms.”  NS Reply, at III-H-9.  NS did not provide any 

citations to these two cases, so it is not entirely clear why NS mentioned them.  In Coal Trading, 



PUBLIC VERSION 

I-82 
 

the ICC allowed the debt-equity mix to change over time as debt was paid off;57 conversely, 

McCarty Farms, involved use of a constant capital structure. 58  Crucially, however, neither case 

included a statement by the agency approving, let alone simply recognizing the existence of, the 

disconnect that SunBelt described in its Opening.  The simple fact that an error has existed for 

several years is not a legitimate justification for its continued existence.   

NS also claimed that the Board “affirmed” this disconnect in the Major Issues 

proceeding, 59 but no such affirmation occurred.  In Major Issues, the Board simply rejected 

requests to amortize debt over the lives of the SARR assets; instead, the Board retained the use 

of a 20-year period to amortize debt.  Major Issues, slip op. at 65.  The Board did not even 

address tax shielding interest payments or the SARR’s debt-equity mix beyond year 20.  

Consequently, the Board did not “affirm” the disconnect described by SunBelt. 

Finally, NS has proposed a separate fix in the event the Board determines that the 

disconnect should be corrected.  NS proposes that the Board “revert back” to the method used in 

Coal Trading, where the SARR capital structure is recalculated as the debt is amortized.  NS 

Reply, at III-H-9 to -10.  The method used in Coal Trading was justifiably discarded soon after 

the decision was issued, and the Board should not revive it.  In Nevada Power, the ICC 

determined that “it is more realistic to assume that the SARR would issue new debt as old debt is 

amortized” because “[t]his is the procedure followed by many large corporations, including most 

U.S. railroads, as a way of reducing the overall cost of capital.”  Nevada Power, 10 I.C.C.2d at 

319. 

                                                 
57 See Coal Trading, 6 I.C.C.2d at 379-380. 
58 See McCarty Farms, Inc. v. Burlington N., Inc., 2 S.T.B. 461, 522 n.123 (1997). 
59 See NS Reply, at III-H-9. 
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d. Index of operating expenses 

In its Opening Evidence, SunBelt explained that it adjusted certain SBRR operating 

expenses annually based on the annual change in SBRR ton-miles because the affected expenses 

depend upon the level of traffic volume.  SunBelt Op. III-H-12.  This adjustment affected train 

and engine personnel expenses, locomotive related expenses, loss and damage expenses, 

trackage rights fees, and intermodal lift costs. 

On Reply, NS criticized SunBelt for using ton-miles “instead of the Board’s accepted use 

of tons” to adjust the operating expenses of the SBRR.  NS Reply, at III-H-11.  NS, however, 

provides no citation to any Board decision to support its claim about the “accepted” way to 

adjust operating expenses.  Despite asserting that use of tons is accepted for adjusting operating 

expenses, NS then inexplicably uses car-miles.  NS Reply, at III-H-11 (“NS…indexes SBRR 

operating expenses based on annual changes in car miles.”).  The Board should reject NS’s 

chaotic and internally inconsistent position.  NS has not explained why it did not follow the 

“accepted use” that it claims exists.  Even more to the point, if tons are the standard, then 

SunBelt’s use of ton-miles is much closer to the standard than the car-miles used by NS. 

The only support NS provides for its (ultimate) position is that car-miles “provide a more 

accurate metric than ton-miles for adjusting operating expenses for changes in volume for a 

SARR with such a diverse traffic base that has very different forecasted volume growth.”  NS 

Reply, at III-H-11.  In particular, NS believes that use of ton-miles over weights changes to coal 

traffic and underweights changes to intermodal traffic.  However, car-miles is an insufficient 

metric because it only includes one factor, mileage, while ignoring the relationship between 

shipment weight and operating expenses.  Cf. PSCo/Xcel, 7 S.T.B. at 618 (calibrating SARR 

operating expenses by “tonnage and distance” to account for Jeffrey Energy Center traffic).  
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Ton-miles is the appropriate factor for adjustment of operating expenses.  SunBelt Reb. III-H-16 

to -17. 

e. Capitalization of MOW expenses. 

 In its Opening evidence, SunBelt capitalized certain MOW expenditures, such as rail 

grinding, instead of treating these as standard operating cost items.  NS challenges SunBelt’s 

capitalization of these expenses based upon its internal accounting policies.  NS Reply, at III-H-

12.  SunBelt rejects NS’s position because NS’s own financial documents state that NS treats 

MOW outlays as a capital expense when they increase an asset’s useful life or increase its utility.  

SunBelt Reb. III-H-18 to -20.  Furthermore, public statements by NS clearly and unequivocally 

state that rail grinding enhances the life of the rail.  Id.  Therefore, rail grinding costs should be 

capitalized. 

f. MMM calculations 

NS proposes to modify the MMM analysis in order to “properly allocate the unique 

variable costs of TIH transportation solely to the SBRR’s TIH movements.”  NS Reply, at III-H-

21 to -28.  Specifically, NS attempts to assign unique costs to TIH traffic for PTC installation, 

“excess risk,” and upper tier insurance costs.  Such modifications are unlawful, unnecessary and 

at odds with settled SAC procedures.60  The one case that NS cites for support is inapposite, 

while decisions that NS ignores prohibit its proposed modifications. 

                                                 
60  SunBelt also notes that NS’s arguments are the height of hypocrisy.  The Board adopted the 
MMM analysis through notice and comment rulemaking in Major Issues, which is the same 
rulemaking in which the Board adopted the ATC methodology.  After spending a dozen pages of 
its Reply Evidence arguing that the Board improperly adopted Modified ATC in an adjudicatory 
proceeding, NS asks the Board to modify the MMM analysis in this adjudicatory proceeding.  If 
NS is correct about ATC, then the same logic would prohibit the Board from modifying the 
MMM analysis in this case. 
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First, NS inaccurately contends that its modifications to the MMM analysis are supported 

by the Board’s decision in AEPCO 2011, Docket NOR 42113, at 2 (served June 27, 2011).  NS 

Reply, at III-H-22.  However, as explained in SunBelt’s Rebuttal, the issue addressed by the 

Board in that decision is very different from the issue posed by NS.  SunBelt Reb. III-H-24 to -

25. 

Second, the NS modifications constitute movement-specific adjustments to URCS, which 

are prohibited by Board precedent and inconsistent with the purpose of MMM.  SunBelt Reb. III-

H-25 to -27.  The Board has previously rejected such efforts to make adjustments to the variable 

costs used in developing maximum R/VC ratios using the MMM model.  In WFA/Basin II, slip 

op. at 7-8, BNSF argued that there was a flaw in the MMM model that provided short-haul 

movements with greater relative rate reductions than long-haul movements.  But in that case, the 

Board summarily rejected BNSF’s uncalled-for adjustment to the variable costs used in the 

MMM model.  As the Board explained, MMM is designed to calculate the maximum mark-up 

over variable cost that a carrier can charge any movement in the traffic group.  The Board 

determined that movements with higher R/VC ratios, no matter the reason why, deserve greater 

relief than those with smaller ratios.  Id.  The Board did not find any fundamental flaw with the 

general principle in MMM that relief should be provided to those shippers making the highest 

contribution over variable cost.   

In this case, NS is attempting a similar adjustment to that proposed by BNSF in 

WFA/Basin whereby TIH shipments would be precluded from relief based on an alleged flaw in 

the MMM approach.  SunBelt Reb. III-H-27.  NS alleges that the MMM process is flawed 

because it assigns certain allegedly unique TIH-related costs to non-TIH shipments.  But NS has 

not proven that the MMM process incorrectly allocates SAC to the various SBRR customers.  
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Moreover, even if NS were correct that the variable costs for TIH shipments should be adjusted 

to allocate TIH-related costs to only TIH movements, equity would require that other 

movements’ variable costs be adjusted to better allocate costs specific for those movements.  Id. 

In addition, NS is simply wrong as a matter of fact.  With respect to PTC, NS is wrong 

on three distinct grounds.  First, the NS argument is moot in this proceeding.  Because PTC is the 

signal system for the entire SBRR, as opposed to overlaying PTC on top of CTC, PTC clearly 

benefits all traffic on the SBRR.  Thus, there is no factual basis for assigning PTC costs solely to 

TIH traffic.  SunBelt Reb. III-H-28. 

Second, even in an overlay system with CTC, PTC is not unique to TIH traffic and, 

therefore, even if any modification to the MMM analysis were appropriate, PTC does not qualify 

for the NS’s modified MMM approach.  NS does not explain why PTC costs are unique to TIH 

traffic.  For that reason alone, its evidence is unsupported and should be rejected, because the 

party seeking a deviation from precedent has the burden of proof.61  SunBelt Reb. III-H-28. 

The only reason that SunBelt can surmise for NS’s identification of PTC costs as unique 

to TIH traffic is based upon a common railroad industry refrain that, but for TIH traffic, PTC 

installation would not be required.  That refrain, however, is not accurate.  The Rail Safety 

Improvement Act of 2008 requires the installation of PTC on main line over which TIH material 

is transported.  49 U.S.C. § 20157(a)(1).  The Act defines a “main line” as “a segment or route of 

railroad tracks over which 5,000,000 or more gross tons of railroad traffic is transported 

annually….”  49 U.S.C. § 20157(i)(2).  Thus, with respect to TIH traffic, there are two 

prerequisites before the PTC mandate applies to a rail line.  There must be both (a) the presence 

of TIH traffic and (b) at least 5,000,000 gross tons of total traffic.  Neither scenario by itself 

                                                 
61 See, e.g., PSCo/Xcel, 7 S.T.B. at 644; Otter Tail, slip op. at 4; WFA/Basin, slip op. at 53-54, 
68-69. 
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would require PTC.  Because the presence of a substantial volume of non-TIH traffic also is a 

pre-requisite to the PTC mandate, it is inaccurate to contend that PTC would not be required but 

for the presence of TIH traffic.   

Third, even if the presence of TIH traffic were the sole basis for requiring PTC, 

SunBelt’s Rebuttal shows in detail that the benefits of PTC are not limited to just TIH traffic.  

SunBelt Reb. III-H-29. 

With respect to “excess risk,” the NS proposed MMM adjustment is inappropriate for all 

of the reasons discussed in Part D.5.h., above, which summarizes SunBelt’s Part III-D rebuttal 

argument on “excess risk.”  Any excess risk faced by the SBRR is already reflected in the 

SBRR’s cost of capital since this excess risk also is faced by real world railroads upon which the 

SBRR’s cost of capital is based.  Therefore, any attempt to impose an additional excess risk cost 

through the MMM analysis would constitute a double count and would be an impermissible 

barrier to exit because NS itself does not incur this added cost factor.  SunBelt Reb. III-H-31 to -

32. 

With respect to insurance costs for TIH liabilities, NS has not demonstrated that any tier 

of insurance can be attributed solely to TIH traffic.  SunBelt Reb. III-H-30 to -31.  Furthermore, 

NS incorrectly asserts that the SBRR has a markedly higher risk of a catastrophic TIH release 

than NS or other railroads.  This factor is addressed in greater detail in Part D.5.f., above, which 

summarizes SunBelt’s Part III-D rebuttal evidence on insurance costs. 

E. CONCLUSION 

 For the reasons summarized above and detailed in the following Parts II and III, Exhibits, 

and supporting work papers, the Board should conclude that NS possesses market dominance 

over the issue movement because NS has not contested this fact.  Furthermore, the Board should 

declare that the challenged rate is unreasonable under the stand-alone cost constraint, prescribe 
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reasonable rates for a period of 10 years beginning on July 30, 2011, and award SunBelt 

reparations for monies paid in excess of the reasonable rates from July 30, 2009 through the 

present. 
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II. MARKET DOMINANCE 

A. QUANTITATIVE MARKET DOMINANCE 

 NS does not contest that “using the challenged rate and URCS system-average variable 

costs, the issue movement generates revenue-to-variable-cost… ratios in excess of the 180% 

jurisdictional threshold…”1  SunBelt agrees. 

 Details of SunBelt’s variable cost calculations and revenue to variable cost (“R/VC”) 

ratios are shown in Rebuttal Exhibit II-A-1.  A summary of the results is shown in Table II-A-1 

below. 

 Table II-A-1 
Summary of Variable Cost, Jurisdictional Threshold and 
Revenue to Variable Cost Ratios for SunBelt Movement 

  
 Item  3Q2011  4Q2011  1Q2012  2Q2012  
 (1)  (3)  (4)  (5)  (6)  
           
 1. Phase III Cost  $1,744  $1,732  $1,739  $1,764  
 2. Jurisdictional Threshold  $3,140  $3,117  $3,130  $3,175  
 3. Rate Per Car  $8,088  $8,088  $8,088  $8,088  
 4. R/VC Ratio  464%  467%  465%  459%  

 Source:  Rebuttal Exhibit II-A-1  

 
As indicated in Table II-A-1, NS’s R/VC ratios at mid-third quarter 2011 (“3Q11”) levels 

through mid-second quarter 2012 (“2Q12”) levels range between 459 percent and 467 percent.  

NS, however, does contest the use of unadjusted system average URCS Phase III results, 

stating that “the current version of URCS does not accurately reflect the full variable costs of 

transporting the issue movement.”2  NS goes on to state that, “[w]hile NS does not propose a 

TIH adjustment to URCS costs for purposes of the Board’s threshold jurisdictional 

determination, Section III-H sets forth a rigorous approach that allocates some of the most 

                                                 
1 See Reply Evidence of Norfolk Southern Railway Company, STB Docket No. NOR 42130, 

filed Jan. 7, 2013 (“NS Reply”) at II-1. 
2 See NS Reply, at II-1. 
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significant TIH-related costs to TIH traffic for purposes of the …MMM analysis.”3  SunBelt 

disputes NS’s attempt to apply movement-specific adjustments to URCS for any reason and 

responds to NS in detail in this Rebuttal Part III-H. 

 

                                                 
3 Id. at II-3. 
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III. STAND-ALONE COST 

B. STAND-ALONE RAILROAD SYSTEM 

The SBRR is a limited system that replicates the NS from McIntosh, AL north to 

Birmingham, AL and then southwest from Birmingham through Mississippi to New Orleans, 

LA. NS “accepts the general scope and configuration of the SBRR posited by SunBelt.” 1  

However, NS includes additional sidings, yards, interchange track, set out track and industry 

track.  NS also challenges SBRR’s yard types, locations and sizes and its signals system. 

The issues raised by NS in Reply are addressed separately below under the following 

topical headings: 

1. Routes and Mileage 
2. Track Miles and Weight of Track 
3. Joint Facilities 
4. Signals and Communications System 
5. Turnouts, FEDs and AEI Scanners 
6. RTC Model Simulation 

 
1. Routes And Mileage 

NS accepts SunBelt’s Opening total of 578.24 constructed miles for the SBRR.2  

2. Track Miles And Weight Of Track 

Table III-B-1 below compares SunBelt’s Opening and NS’s Reply SBRR constructed 

track miles. 

  

                                                 
1 See NS Reply, at III-B-1. 
2 Id. at III-B-3. 
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 Table III-B-1 
Comparison of SunBelt Opening and NS Reply SBRR Constructed Track Miles 

 

         
  

Description 
 SunBelt 

Opening1/ 
 NS 

Reply2/ 
 Difference 

Cols (3)-(2) 
 

 (1)  (2)  (3)  (4)  
         
 1. Main Line Track        
     a. Single Main Line Track  578.24  578.24  0.00  
     b. Other Main Track  124.11  135.63  11.52  
 2. Setout Tracks  4.48  15.82  11.34  
 3. Customer Access Sidings  0.00  10.61  10.61  
 4. Yard and Interchange Track  63.62  141.23  77.61  
 5. Total Track Miles  770.45  881.53  111.08  
 _________________ 

1/ SunBelt Opening, at III-B-4.  
2/ NS Reply, at III-B-5. 

 

 
NS agrees with SunBelt’s weight of rail specifications3 but not SunBelt’s track miles.  NS 

claims that SunBelt’s track capacity and configuration are insufficient to provide proper service 

to the customers included in the selected traffic.  NS identifies four general criticisms that pertain 

to SunBelt’s Opening RTC Model and also criticizes SunBelt’s operating plan with regard to the 

classification and switching of general freight carload traffic. 4   As NS’s RTC Model and 

classification and switching criticisms are discussed in detail in NS’s Reply Part III-C, SunBelt 

addresses them in its Rebuttal Part III-C.  SunBelt addresses mileage issues below. 

a. Main Line Track 

i. Single Main 

As noted above, NS accepts SunBelt’s 578.24 route miles for the SBRR. 5 

                                                 
3 See NS Reply, at III-F-140. 
4 Id, at III-B-4. 
5 The route miles of the SBRR are contained in SunBelt Rebuttal e-workpaper “SUNBELT RR 
Route Miles Rebuttal Grading.xlsx,” tab “SUNBELT RR Miles” (filed with the III-F-2 
workpapers).  The route miles are also shown on the Rebuttal stick diagrams of the SBRR.  See 
Rebuttal e-workpaper “SBRR Rebuttal Sticks.pdf.” 
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ii. Other Main 

SunBelt’s other main and siding miles in Opening were determined from its RTC Model.  

On Reply, NS adds 11.52 miles of other main track and passing sidings that it claims are 

required to serve the SBRR’s selected traffic group. 

On Rebuttal, as explained in Part III-C, SunBelt has made a few modifications to its RTC 

Model simulation in response to NS’s Reply.  The results of those modifications result in a total 

of 130.31 miles of other main track and sidings on Rebuttal, an increase of 6.20 miles over 

Opening.6  SunBelt notes that some of the sidings included in both Opening and Rebuttal are not 

passing sidings for through trains but rather short operational sidings used by local trains to pick 

up or drop off traffic.7 

b. Branch Line Track 

NS agrees with SunBelt that the SBRR has no branch line track miles.8 

c. Helper Pocket and Setout Tracks 

Helper service is not required on the SBRR so there are no helper pocket tracks.9  NS 

states that the SBRR requires 15.82 miles of setout tracks. 10   NS accepted SunBelt’s 

configuration of one 735-foot single-ended setout track on either side of each failed equipment 

detector (“FED”).11  Therefore, this increase in setout track miles is due solely to NS’s increased 

number of FEDs caused by NS’s decreased spacing, and increased count, of FEDs along the 

                                                 
6 See SunBelt Rebuttal e-workpaper “SUNBELT RR Route Miles Rebuttal Grading.xlsx,” tab 
“Sticks.”  Other main track and sidings are also shown on the Rebuttal stick diagrams of the 
SBRR.  See Rebuttal e-workpaper “SBRR Rebuttal Sticks.pdf.” 
7 These tracks are shown as sidings in the RTC Model and not as yard track. 
8 See NS Reply, at III-B-2. 
9 See SunBelt Opening, at III-C-7.  See also NS Reply, at III-C-169. 
10 See NS Reply, at III-B-6. 
11 Id at III-B-11; See also NS’s Reply Exhibit III-B-2 (NS’s stick diagrams for the SBRR). 
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SBRR.  As discussed below, SunBelt has not modified its FED spacing from Opening and, 

therefore, does not include NS’s additional setout tracks.  The SBRR’s 4.48 miles of setout 

tracks on Opening have remained the same on Rebuttal. 

d. Customer Access Sidings 

NS claims that “SunBelt’s track configuration does not include the railroad-owned 

industrial and/or spur tracks at any of the customer locations that the SBRR must serve.”12  On 

Reply, NS adds 10.61 miles of “customer access sidings” at eleven (11) separate locations.13  

NS’s additional track miles are erroneously calculated, unsupported and unnecessary. 

One problem with NS’s customer access sidings is that the track requirements are based 

on the weekly volume of cars from NS’s MultiRail simulation.14  As discussed in detail in Part 

III-C of this Rebuttal, NS’s MultiRail simulation is unsupported and full of errors and, therefore, 

completely unreliable. 

Another problem is that NS has not demonstrated that these tracks actually exist or, if 

they do, that they are paid for and owned by NS.  The only support offered by NS as to the 

existence of these customer access sidings is the statement “[T]he spurs and industrial tracks that 

are owned by NS at customer facilities were shown on the track charts provided to SunBelt in 

discovery.”15  Using the from and to mileposts for these sidings as shown in NS’s workpapers, 

SunBelt attempted to find these sidings in NS’s track charts.  In some instances, there were no 

sidings shown on the track charts at the milepost indicated by NS.  In other instances, the 
                                                 
12 See NS Reply, at III-B-7. 
13 NS also refers to this trackage as work sidings – See NS Reply Exhibit III-B-2 and e-
workpaper “SUNBELT RR Route Miles Opening Grading NS Reply.xlsx,” tab “New Work 
Sidings.” 
14 See NS Reply e-workpaper “SUNBELT RR Route Miles Opening Grading NS Reply.xlsx,” 
tab “New Work Sidings,” note 1. 
15 See NS Reply, at III-C-149, note 241. 
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milepost indicated by NS was at a yard location with no track detail shown on NS’s track charts.  

In a few instances, there appears to be a track at a location specified by NS but there is no 

identification of what the track is used for.16 

Furthermore, it has been the experience of SunBelt’s operating witness Mr. McDonald 

and engineering witness Mr. Crouch that, while railroads may construct track to reach an 

industry, the industry will either pay the cost for the track construction upfront or reimburse the 

railroad through a track lease payment. 

SunBelt acknowledged on Opening that the SBRR would pay for the turnout from the 

SBRR’s rail line to connect to industry track and included 61 turnouts for just this purpose.17  

SunBelt also notes that, as discussed above, its RTC Model includes a few short sidings (less 

than one (1) mile) that are used by local trains to pick up and drop off traffic. 

Based on the above, SunBelt rejects NS’s customer access siding track miles and 

continues to include 61 customer turnouts on Rebuttal18 as well as the short sidings included in 

its RTC Model. 

e. Yard And Interchange Track 

As shown in Table III-B-1 above, the biggest difference between SunBelt’s Opening and 

NS’s Reply track is in yard and interchange track.  On Opening, SunBelt included 63.62 miles of 

track for yards and interchange locations.19  On Reply, NS included 141.23 miles of track for 

                                                 
16 See SunBelt Rebuttal e-workpaper “Review of NS Work Sidings.pdf.”  In this file, SunBelt 
provides an explanation as to why it does not accept any of NS’s customer access sidings. 
17 See SunBelt Opening e-workpaper “Track Construction Costs.xls,” tab “User Input,” cell K63. 
18 See SunBelt Rebuttal e-workpaper “Track Construction Costs Rebuttal.xls,” tab “User Input,” 
cell K63. 
19 See SunBelt Opening, at III-B-4 and e-workpaper “SBRR Yard Matrix.xlsx.” 
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yards and interchange locations. 20   Table III-B-2 below compares SunBelt’s Opening and 

Rebuttal yard and interchange track with NS’s Reply yard and interchange track.21 

 Table III-B-2 
SunBelt Opening, NS Reply and  

SunBelt Rebuttal SBRR Yard and Interchange Locations and Track Miles 

 

               
   SunBelt Opening  NS Reply  SunBelt Rebuttal  
  

Description 
 No. of 

Locations 
 Track 

Miles 
 No. of 

Locations 
 Track 

Miles 
 No. of 

Locations 
 Track 

Miles 
 

 (1)  (2)  (3)  (4)  (5)  (6)  (7)  
               
 1.  Yard Track for Trains              
      a.  Yard Track For Trains  5  29.45  5  54.66  5  29.45  
      b.  Industrial Support Yards  ---  0.00  15  6.63  ---  0.00  
      c.  Intermodal Facilities   ---  0.00  2  1.95  2  1.95  
      d.  Automotive Facilities  ---  0.00  1  1.28  1  1.28  
      e.  Interchange Tracks  8  11.19  12  23.48  8  17.28  
      f.  Subtotal  ---  40.64  ---  88.00  ---  49.96  
 2.  Classification Tracks  5  19.23  7  50.01  7  39.71  
 3.  Fixed Fueling Facility Tracks  1  0.52  2  0.00  1  0.52  
 4.  Locomotive Shop Tracks  1  0.91  1  0.00  1  0.91  
 5.  Locomotive Servicing Tracks  4  0.68  5  1.23  4  0.68  
 6.  Car Shop Tracks  1  0.71  1  0.00  1  0.71  
 7.  Rip Tracks  4  0.93  4  1.71  4  0.93  
 8.  MOW Tracks  ---  0.00  3  0.28  ---  0.00  
 9.  Total  ---  63.62  ---  141.23  ---  93.42  
 _________________ 

Source:  SunBelt Rebuttal e-workpaper “Yard Track Comparison – SunBelt v. NS.xlsx.” 
 

  
The basis for many of the differences shown in Table III-B-2 above is in the philosophies 

underlying the development of yard and interchange track miles.  NS claims that SunBelt’s 

“location, sizing, and configurations of the SBRR yards… were untethered to the workload that 

the SBRR actually would have to perform at each facility.”22  These claims underline NS’s total 

lack of understanding of SunBelt’s approach. 

                                                 
20 See NS Reply, at III-B-5. 
21 NS’s yard track components were difficult to separate into the categories shown in Table III-
B-2.  See SunBelt Rebuttal e-workpaper “Yard Track Comparison – SunBelt v. NS.xlsx” for the 
various sources of the Table III-B-2 components. 
22 See NS Reply, at III-B-7. 
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The yards proposed by NS, and their relative size, are derived from its new operating 

plan for the SBRR, which involves the creation of new trains with new blocking schemes that are 

unrelated to the real-world trains the SBRR interchanges with NS.  As discussed in Part III-C, 

NS may not propose such an entirely new operating plan on Reply, and its operating plan 

therefore must be disregarded by the Board. 

On Opening, SunBelt’s operating plan specified the location of yards where activities 

such as train staging, car inspection, yard switching (for originating and terminating traffic plus 

intermediate blocking of cars), crew changes, local train operations and locomotive repairs, 

servicing and fueling would take place.  At some of these locations, traffic would also be 

interchanged with NS and other railroads.  The number and length of “running tracks” in each 

yard (the tracks necessary to handle the peak period trains moving through the yards of SBRR) 

were based on the results of the RTC Model. 23 

Additional interchange locations were identified by a review of SBRR carload data, and 

interchange track was added at interchange locations where the SBRR did not already have a 

yard.24 

The number and length of utility and classification tracks were estimated based on the 

range of car counts at each yard.25  The number and length of tracks needed for locomotive repair 

                                                 
23 See SunBelt Opening e-workpapers “SBRR Yard Matrix.xlsx” and “SBRR Opening 
Sticks.pdf,” pp. 9-13.  Yard track in the RTC Model is shown as gray. 
24 An example of this would be the interchange track added at Boligee, MS.  See SunBelt 
Opening e-workpaper “SBRR Yard Matrix.xlsx,” tab “SBRR YARDS,” category “Other Yards.” 
25 See SunBelt Opening e-workpaper “SBRR Yard Matrix.xlsx,” tab “UTILITY TRK 
LENGTH.” 
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and servicing facilities, fueling and car repair (rip tracks) were estimated by general yard size 

and included where necessary.26 

All of the above were incorporated into the yard requirements of the SBRR resulting in 

63.62 miles of yard and interchange track. 

As explained above, the primary source of yard track requirements developed by SunBelt 

is the RTC Model in which the SBRR operates trains based on actual trains run by NS.  NS’s 

yard track requirements are based on trains created by its MultiRail simulation and, as discussed 

in detail in Part III-C, the MultiRail simulation has no relationship to actual NS trains.  In other 

words, SunBelt’s yard track requirements are based on actual trains while NS’s yard track 

requirements are based on trains created by a simulation program.  As explained in detail in Part 

III-C, NS’s MultiRail simulation is unreliable and results in a gross overstatement of yard track. 

The specific differences in yard and interchange track between SunBelt and NS are 

addressed below. 

i. Yards 

Following the procedures described above, SunBelt included a total of thirteen (13) 

yards, including one (1) major yard, four (4) mid-size yards, and eight (8) other yards.  These 

yards are used for train staging, car inspections, servicing and fueling, interchanging traffic, crew 

changes and picking up/dropping off traffic.27 

NS included seven (7) yards, fifteen (15) industrial support yards, two (2) intermodal 

facilities, one (1) automotive facility and twelve (12) interchange locations.28 

                                                 
26 Id, tab “ADDL TRACK.” 
27 See SunBelt Opening, at III-B-5 to -6 and Opening e-workpaper “SBRR Yard Matrix.xlsx,” 
tab “SBRR YARDS.” 
28 See NS Reply e-workpapers “SBRR Yard List NS Reply.xlsx” and “SUNBELT RR Route 
Miles Opening Grading NS Reply.xlsx” 
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NS converted five (5) SBRR interchange yards to industrial support yards and added ten 

(10) industrial support yards at other locations.  The main problem with NS’s industrial support 

yards is that they are based on the MultiRail simulation which, as discussed in Part III-C, 

SunBelt has shown to be unreliable.  Furthermore, NS has not shown whether these industrial 

support yards currently exist or are only necessary because of NS’s use of the MultiRail 

simulation.  Finally, it is not clear whether or not these industrial support yards, if they do exist, 

are owned by NS or owned by customers.  NS has provided no support of ownership for these 

tracks.  Therefore, SunBelt has not accepted NS’s industrial support yards. 

As discussed in Part III-C, SunBelt has made some modifications to its RTC Model in 

response to NS’s Reply criticisms.  However, these modifications do not impact the SBRR’s 

yard requirements shown in the RTC Model. 

As shown in Table III-B-2 above, the largest difference in yard track, by far, is in 

classification track.  On Opening, SunBelt included 19.23 miles of classification and utility track 

at five (5) locations.  On Reply, NS included 50.01 miles of classification track at seven (7) 

locations, over twice the amount included by SunBelt.  As discussed in Part III-C, SunBelt shows 

that NS’s methodology for calculating classification track requirements results in overstated 

track miles.  In Part III-C, SunBelt also explains that it has reevaluated its classification track 

requirements based on the NS’s criticisms.  Using the number of classification tracks needed at 

each yard, the ladder track configuration used in Opening and the track lengths determined by 

SunBelt’s operating witness based on the Rebuttal peak year car counts at each location, SunBelt 

has included 39.71 miles of classification and utility track at seven (7) locations on Rebuttal.29 

                                                 
29 See SunBelt Rebuttal e-workpaper “SBRR Yard Matrix Rebuttal Grading.xlsx,” tab 
“UTILITY TRK LENGTH.”  SunBelt added classification tracks at Birmingham (Norris) Yard, 
Meridian Yard and Selma Yard.  See SunBelt Rebuttal e-workpaper “SBRR Rebuttal 



PUBLIC VERSION 

III-B-10 

As shown in Table III-B-2 above, SunBelt included small amounts of track on Opening at 

selected yards for locomotive repair, fueling and servicing facilities as well as car repair and rip 

track facilities (Table III-B-2, lines 3-7, Column (2) and Column (3)).  NS included track for 

locomotive servicing facilities as well as rip and MOW tracks (Table III-B-2, lines 3-8, Column 

(4) and Column (5)).  NS did not criticize SunBelt’s locations or track miles for these facilities 

on Reply.  Locomotive repair, car repair and fixed fueling facilities are discussed in Part III-F-8, 

Buildings and Facilities.  As NS has offered no criticisms of SunBelt’s Opening track miles for 

these items, SunBelt has made no changes to the track at these facilities on Rebuttal.  SunBelt 

did not include MOW tracks in yards on Opening because SunBelt’s maintenance of way 

witness, Mr. Crouch, did not deem them necessary.  NS did not provide any evidence on Reply 

demonstrating that these tracks are necessary and SunBelt has continued to exclude them on 

Rebuttal. 

ii. Intermodal Facilities 

On Reply, NS included two (2) intermodal facilities in Birmingham, AL and New 

Orleans, LA.30  SunBelt agrees that the SBRR needs these two (2) intermodal facilities and, on 

Rebuttal, has accepted these facilities and NS’s track miles. 

iii. Automotive Facilities 

On Reply, NS included one (1) automotive facility in New Orleans, LA.31  SunBelt 

agrees that the SBRR needs an automotive facility in New Orleans and, on Rebuttal, has 

accepted this facility and NS’s track miles. 
                                                 
Sticks.pdf,” pp. 9-13.  SunBelt also notes that its interchange yards at Wilton, AL and 
Hattiesburg, MS now have classification tracks based on SunBelt’s Rebuttal car counts.  The 
addition of classification tracks at these two (2) locations is in agreement with NS’s Reply 
evidence. 
30 See NS Reply, at III-B-9 and e-workpaper “SBRR Yard List NS Reply.xlsx,” tab “IM 
Facilities.” 
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iv. Interchange Track 

As discussed above, interchange track was included by SunBelt on Opening in two ways.  

First, interchange track was included in the yard track identified by the RTC Model because 

interchange trains were included in the trains moving over the SBRR during the peak period.  

Second, additional interchange yards were added at locations where there were no yards in the 

RTC Model based on a review of the SBRR’s traffic data.32 

On Reply, NS identified the same interchange locations, with one exception, 33  and 

included 23.48 miles of interchange track.34  NS included additional interchange track at all 

SBRR yard locations.  Yards appearing in the RTC Model do not need additional interchange 

tracks as the interchange trains have already been accounted for in the RTC Model’s 

determination of track requirements.  For the remaining interchange locations that do not appear 

in the RTC Model, SunBelt has accepted NS’s miles of interchange track in order to 

accommodate the interchange of complete trains.35 

v. Rebuttal SBRR Yards 

As discussed above, and shown earlier in Table III-B-2 above, SunBelt has increased its 

yard and interchange track from 63.62 track miles to 93.42 track miles.  This is still substantially 

lower than NS’s overstated 141.23 track miles. 

                                                 
31 See NS Reply, at III-B-9 and e-workpaper “SBRR Yard List NS Reply.xlsx,” tab “Auto 
Facilities.” 
32 SunBelt included interchange yards at Boligee, MS, Birmingham, AL, Tuscaloosa, AL, 
Maplesville, AL, Marion Jct., AL, Wilton, AL, Hattiesburg, MS and Kimbrough, AL.  See 
SunBelt Opening e-workpaper “SBRR Yard Matrix.xlsx,” tab “SBRR YARDS.” 
33 NS did not include downtown Birmingham, AL as an interchange point.  SunBelt’s RTC 
Model included one track at this location for interchange traffic. 
34 See NS Reply e-workpaper “SUNBELT RR Route Miles Opening Grading NS Reply.xlsx,” 
tab “New Interchange Tracks.” 
35 See SunBelt Rebuttal e-workpaper “SBRR Yard Matrix Rebuttal Grading.xlsx.” 
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f. Rebuttal SBRR Track Miles 

As discussed above, SunBelt has added track miles where appropriate.  Table III-B-3 

below summarizes the SBRR track miles presented by SunBelt in Opening and compares NS’s 

Reply track miles to those included by SunBelt on Rebuttal. 
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 Table III-B-3 
SunBelt Opening, NS Reply and  

SunBelt Rebuttal SBRR Constructed Track Miles 

 

           
  

Description 
 SunBelt 

Opening1/ 
 NS 

Reply2/ 
 SunBelt 

Rebuttal3/ 
 Difference 

Cols (3)-(4) 
 

 (1)  (2)  (3)  (4)  (5)  
           
 1. Main Line Track          
     a. Single Main Line   578.24  578.24  578.24  0.00  
     b. Other Main (incl. sidings)  124.11  135.63  130.31  5.32  
 2. Helper Pocket and Setout Track  4.48  15.82  4.48  11.34  
 3. Customer Access Sidings  0.00  10.61  0.00  10.61  
 4. Yard and Interchange Track  63.62  141.23  93.42  47.81  
 5. Total Track Miles  770.45  881.53  806.45  75.08  
 _________________ 

1/ SunBelt Opening, at III-B-4.  
2/ NS Reply, at III-B-5. 
3/ See SunBelt Rebuttal e-workpapers “SUNBELT RR Route Miles Rebuttal Grading,.xlsx” Tab 

“Sticks” and “SBRR Yard Matrix Rebuttal Grading.xlsx,” tab “SBRR YARDS.” 

 

 
3. Joint Facilities 

SunBelt included 2.4 miles of trackage rights in Opening.36  NS accepted SunBelt’s joint 

facility miles.37 

4. Signals And Communications System 

SunBelt equipped the SBRR with a Positive Train Control system (“PTC”) from the 

outset of operations in July 2011.  NS’s position on Reply is that, because all of the technology 

required to implement PTC did not exist in 2011, the SBRR must start out with a Centralized 

Traffic Control System (“CTC”) and overlay PTC by December 31, 2015. 

As discussed in Part III-F-6, the SBRR’s inclusion of PTC at the beginning of the 

SBRR’s operations is feasible (technology did exist) and in Rebuttal SunBelt continues to 

implement PTC in July 2011. 

                                                 
36 See SunBelt Opening, at III-B-7 and e-workpaper “SUNBELT RR Route Miles 
Opening.xlsx.” 
37 See NS Reply, at III-B-9. 
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NS accepts SunBelt’s communications and microwave system with microwave towers 

placed at 20-mile intervals along the SBRR. 

5. Turnouts, FEDs And AEI Scanners 

NS accepts SunBelt’s turnout specifications and count of twenty (20) AEI scanners38 but 

challenges SunBelt’s spacing for Failed Equipment Detectors (“FED”).39 

SunBelt placed FEDs at 35-mile intervals throughout the SBRR system with single-ended 

setout tracks on either side of each FED.40  NS accepts SunBelt’s setout track specifications but 

rejects SunBelt’s FED spacing.  NS states that it has placed FEDs according to their actual 

placement today based on NS track charts resulting in FEDs spaced approximately every 15 

miles.  This spacing more than doubles both the number of FEDs and setout tracks on the SBRR. 

SunBelt’s 35-mile spacing was based on the experience of its operating witness.  NS did 

not demonstrate that SunBelt’s FED spacing was not feasible.  NS merely said it was 

“unreasonable,” for the sole reason that it is “more than twice the distance between FEDs as is 

NS’s practice in the real world.” 41   The SBRR is not a replication of NS and it has no 

requirement to conform to existing NS configuration.  The SBRR only needs to be feasible.  

Spacing FEDs every 35 miles is certainly feasible.  In fact, NS’s actual FED placement 

demonstrates this.  For example, a review of NS’s track charts between Bellevue, OH and 

                                                 
38 See NS Reply, at III-B-11 to -12. 
39 Both SunBelt and NS included Dragging Equipment Detectors (“DED”) as well as Failed 
Equipment Detectors (“FED”) at each location but the text only refers to FEDs.  See NS Reply, 
at III-B-11.  FEDs and DEDs are also discussed in Rebuttal Part III-F-6. 
40 See SunBelt Opening, at III-B-8. 
41 See NS Reply, at III-B-11. 
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Walton, VA revealed three instances of NS actual FED spacing in excess of 35 miles, including 

one instance of nearly 100 miles.42 

SunBelt has also reviewed a limited number of publicly available track charts for other 

railroads and found several instances of FED spacing in excess of 35 miles.43 

Based on the above, NS’s FED spacing is not necessary for the SBRR and SunBelt’s 

FED spacing is feasible.  SunBelt continues to use its Opening 35-mile spacing for FEDs in 

Rebuttal. 

6. RTC Model Simulation 

SunBelt addresses RTC Model Simulation issues in detail in Part III-C. 

                                                 
42 56.38 miles between milepost (“MP”) RR 62.61 and MP RR 6.23; 38.50 miles between MP 
WV 171.80 and MP WV 133.30; and 94.74 miles between MP WV 189.98 and MP V 366.48.  
See SunBelt Rebuttal e-workpaper “NS FED Spacing Examples.pdf.” 
43 See SunBelt Rebuttal e-workpaper “FED Spacing on Other Railroads.pdf.” 
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III. STAND-ALONE COST 

E. NON-ROAD PROPERTY INVESTMENT 

 SunBelt’s Opening evidence describes Non-Road Property Investment as including 

locomotives, railcars and other equipment, including company vehicles and maintenance-of-way 

equipment.  As stated in Opening, locomotives and railcars are acquired through leases, the cost 

of which is included in the SBRR operating expenses.  Further, the cost of other equipment, such 

as highway vehicles and maintenance-of-way equipment, are either purchased or leased.  If 

purchased, the purchase price is annuitized and included with operating expenses.  If leased, the 

lease costs are included with operating expenses. 

 In Reply, NS addressed Non-Road Property Investment only by indicating that all of 

these items are addressed elsewhere in its evidence.  Review of NS’s Reply evidence 

demonstrates that it accepted SunBelt’s acquisition of locomotives and railcars though lease 

agreements, and lease or annuitization of the purchase price of other equipment and inclusion of 

these costs as operating expenses. 

 In Rebuttal, SunBelt continues to lease locomotives and railcars and lease or purchase 

other equipment, and to include the associated expenses in operating costs.  Differences in the 

costs associated with locomotive, railcar and other equipment leases and acquisitions are 

addressed in Parts III-C and III-D. 

  

.  
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III. STAND-ALONE COST 

G. DISCOUNTED CASH FLOW ANALYSIS 

In Part III-G of its Reply, NS raises various issues with respect to SunBelt’s SAC DCF 

analysis.  Specifically, NS challenges SunBelt’s treatment of bonus depreciation and its use of 

historic urban and land values to forecast inflation in future land values, stating that “SunBelt’s 

discounted cash flow… model contains a number of invalid inputs and assumptions ranging from 

overreaching and flawed assumptions regarding the availability of bonus depreciation to overly 

aggressive assumptions regarding future inflation.”1 At the same time, NS itself seeks major 

alterations to the Board’s established approach on such matters as equity flotation costs, inflation 

indices for land, treatment of tax liability, capital cost recovery, and positive train control.     

 SunBelt responds to NS’s contentions below under the following topical headings: 

1. Cost of Capital 
2. Inflation Indices 
3. Tax Liability 
4. Capital Cost Recovery 

 
1. Cost of Capital 

The SBRR’s cost of capital is made up of the cost of common equity, debt and preferred 

equity (if any).  NS “accepts SunBelt’s use of the Board determined railroad industry cost of 

capital as the starting point for the SBRR,” but then adds equity flotation costs.2 

As shown in Table III-G-1 below, there are no differences between SunBelt’s Opening 

and NS’s Reply SBRR cost of equity calculations. 

  

                                                 
1 See NS Reply, at III-G-1. 
2 Id. 
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 Table III-G-1 
Comparison of SunBelt Opening and  

NS Reply SBRR Cost of Equity 

 

         
  

Year 
 SunBelt 

Opening1/ 
 NS 

Reply2/ 
 Difference 

Cols (3) – (2) 
 

 (1)  (2)  (3)  (4)  
         
 2009  12.37%  12.37%  0.00%  
 2010  12.99%  12.99%  0.00%  
 2011  13.57%  13.57%  0.00%  
 2012  12.98%  12.98%  0.00%  
 2013  12.98%  12.98%  0.00%  
 2014  12.98%  12.98%  0.00%  
 2015  12.98%  12.98%  0.00%  
 2016  12.98%  12.98%  0.00%  
 2017  12.98%  12.98%  0.00%  
 2018  12.98%  12.98%  0.00%  
 2019  12.98%  12.98%  0.00%  
 2020  12.98%  12.98%  0.00%  
 2021  12.98%  12.98%  0.00%  
 _________________ 

1/ SunBelt Opening e-workpaper “Exhibit III-H-1.xls.” 
2/ NS Reply e-workpaper “Exhibit III-H-1 NS Reply SB.xls.” 

 

 
NS asserts that SunBelt improperly omitted equity flotation costs.3  NS acknowledges 

that, until 2007, the Board consistently rejected railroad attempts to include equity flotation in 

the cost of capital calculation, but NS contends that the Board “changed its approach” in the AEP 

Texas case.4  However, NS’s characterization of AEP Texas is misleading at best. 

As an initial matter, simple chronology reveals that the Board did not “change[ ] its 

approach” in AEP Texas.  Several years after AEP Texas, the Board again refused to include an 

equity flotation fee in the DCF calculation despite the best arguments of the defendant railroads 

in AEPCO.5  In fact, the Board specifically stated that its “longstanding precedent” required 

                                                 
3 See NS Reply, at III-G-1.   
4 See NS Reply, at III-G-1 to -2. 
5 See AEPCO 2011 at 138. 
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rejection of the equity flotation fee proposed by BNSF and UP.6  In that case, BNSF and UP 

made the exact same allegation NS is now making – that the Board had “changed its approach” 

in 2007 with AEP Texas.7  The Board rejected the argument of BNSF and UP then, and the 

Board should similarly reject the same argument being made now by NS. 

Furthermore, AEP Texas can be easily distinguished from the current case.  In AEP 

Texas, the shipper agreed to include an equity flotation fee as part of its plan to have the SARR 

refinance its construction costs soon after the construction was completed.8  The Board rejected 

the refinancing proposed by AEP Texas but retained the equity flotation costs since both parties 

agreed to its inclusion in the SAC analysis.  In contrast, SunBelt vehemently does not agree that 

an equity flotation fee is appropriate. 

Another distinction between the AEP Texas case and the instant case is the size of the 

flotation fee, which equaled only 0.13 percent in AEP Texas.9  In this case, NS has proposed a 

fee of 2.1 percent, or 16 times the level used in AEP Texas.   

More broadly, if the Board were to use a flotation fee as proposed by NS, then the Board 

would also have to replace the railroad industry cost-of-capital in the DCF model.  As the Board 

stated in Wisconsin P&L: 

A serious argument that an equity flotation cost should be included for a stand-
alone railroad would require a re-examination of the use of the general rail 
industry cost-of-capital rate in the DCF model.  Because of the complexities 
associated with such an endeavor, the parties to SAC cases have found it 

                                                 
6 Id.  
7 See Joint Reply Evidence of BNSF and UP at III-G-5 (filed May 7, 2010), in AEPCO 2011.   
8 See Opening Evidence of AEP Texas at III-G-5 (filed Mar. 1, 2004) and Rebuttal Evidence of 
AEP Texas at III-G-5 (filed July 27, 2004), in AEP Texas. 
9 See AEP Texas, slip op. at 108.  See also Rebuttal Evidence of AEP Texas at III-G-5 (filed July 
27, 2004), in AEP Texas. 
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preferable to use the rail industry’s cost-of-capital rate as a surrogate for that of 
the stand-alone railroad.10 

 
NS has not proposed any replacement for the rail industry cost-of-capital in the DCF model and, 

consequently, the Board should reject the equity flotation fee advocated by NS. 

NS argues that the STB’s 2006 to 2011 costs of common equity do not contain the impact 

of equity flotation costs because no railroad included in the cost of capital determinations has 

issued common equity in recent years.11  NS’s assertion is flawed.  As the STB pointed out in its 

AEPCO 2011 decision, flotation fees are already included in the Board’s cost-of-capital 

calculation.12   

Even if equity flotation costs were not already reflected in the cost of common equity, 

they still would have to be excluded from the SAC analysis because their presence would create 

an entry barrier inconsistent with the theory of contestable markets.  An equity flotation fee is a 

financial transaction cost, and like any costs incurred by the SARR and not the incumbent, must 

be excluded from the SAC analysis. This axiom extends from the very foundation of contestable 

market theory, which states that an entrant into the market must be able to enter the market 

quickly and efficiently to gain any available profits, e.g., “hit and run entry.”  If the financing 

costs for the incumbent and the entrant are not the same, the incumbent could engage in limit 

                                                 
10 See Wisconsin P&L at 1040 (n. 200).   
11 See NS Reply, at III-G-3. 
12 See AEPCO 2011, slip op. at 138. Unlike all the debt issued by the railroads, common equity 
is effectively a perpetuity, meaning whatever costs were incurred in its issuance are still reflected 
in its current price, no matter how small. 
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pricing, which makes hit and run entry into the market impossible.13    The only way contestable 

markets can function is if the market entrants have the same cost of capital as the incumbent.14 

Finally, NS’s attempt to buttress its position with reference to the Initial Public Offering 

of Facebook must necessarily fail.15  NS has not even begun to explain why a social media 

website is an appropriate benchmark for the railroad industry.  Underwriters receive payment for 

new equity issues in the form of a spread; that is, they are allowed to buy shares of stock for less 

than the offering price at which the shares were sold to investors. These share prices are based in 

part on the riskiness of the underlying firm.16 Unless the SARR and the comparable firm face the 

same risk, the spread will not be the same.  No sophisticated investor would claim that a SARR 

and internet based social media provider would face the same risk.  Using Facebook as a proxy 

for equity flotation costs for a SARR also is improper because it is well documented that, given 

the Facebook IPO’s high notoriety, the issuance was highly oversubscribed and not indicative of 

a typical IPO.17 

                                                 
13 See “The Theory of Contestable Markets,” Stephen Martin, Department of Economics, Purdue 
University, July 2000. 
14 Id. at 24 “the cost of financial capital must be the same for entrants and incumbents.” 
15 See NS Reply, at III-G-3 to -4. 
16 In more risky issuances of common equity, the underwriter will usually receive some extra 
noncash compensation, such as warrants to buy additional common stock in the future.  See 
Brealey, R. A., Myers, S. C., and Allen, F., “Principles of Corporate Finance, Eighth Edition,” 
McGraw-Hill Irwin, 2006 at 391 (“Brealey, Myers and Allen”) for a fuller description of the 
risks inherent in underwriting common equity IPO. 
17 See for example the Wall Street Journal, June 17, 2012 “'Oversubscribed' Is a Weak IPO 
Signal,” Barons, May 21, 2012 “Facebook Loses Face - And How,” and Time, May 22, 2012, 
“Facebook IPO Fallout: Four Lessons From a Rocky Public Debut.”  
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The Board should adhere to its “longstanding precedent”18 and reject NS’s attempt to 

include any equity flotation costs.    

In April 2013, the Association of American Railroads (“AAR”) submitted its calculation 

of the 2012 railroad industry cost of capital.  Consistent with STB precedent, SunBelt has 

updated the DCF model’s cost of common equity to include the additional cost of equity data.  

SunBelt’s Rebuttal SBRR cost of equity calculations are shown in Table III-G-2 below. 

  

                                                 
18 Other than AEPCO 2011, the flotation fee has been rejected in a wide range of decisions, 
including Wisconsin P&L at 1040, TMPA at 751, Duke/NS at 123, CP&L at 262, Duke/CSXT at 
433, PSCo/Xcel at 659, Otter Tail slip op. at E-2, WFA/Basin at 135. 
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 Table III-G-2 
Summary of SunBelt Opening and Comparison Of 

NS Reply and SunBelt Rebuttal SBRR Cost of Equity 

 

           
  

Year 
 SunBelt 

Opening1/ 
 NS 

Reply2/ 
 SunBelt 

Rebuttal3/ 
 Difference 

Cols (3) – 
(4) 

 

 (1)  (2)  (3)  (4)  (5)  
           
 2009  12.37%  12.37%  12.37%  0.00%  
 2010  12.99%  12.99%  12.99%  0.00%  
 2011  13.57%  13.57%  13.57%  0.00%  
 2012  12.98%  12.98%  13.33%  (.35%)  
 2013  12.98%  12.98%  13.07%  (.09%)  
 2014  12.98%  12.98%  13.07%  (.09%)  
 2015  12.98%  12.98%  13.07%  (.09%)  
 2016  12.98%  12.98%  13.07%  (.09%)  
 2017  12.98%  12.98%  13.07%  (.09%)  
 2018  12.98%  12.98%  13.07%  (.09%)  
 2019  12.98%  12.98%  13.07%  (.09%)  
 2020  12.98%  12.98%  13.07%  (.09%)  
 2021  12.98%  12.98%  13.07%  (.09%)  
 _________________ 

1/ SunBelt Opening e-workpaper “Exhibit III-H-1.xls.” 
2/ NS Reply e-workpaper “Exhibit III-H-1 NS Reply SB.xls.” 
3/ SunBelt Rebuttal e-workpaper “Exhibit III-H-1 (Rebuttal).xls.” 

 

 
2. Inflation Indices 

NS accepts SunBelt’s road property asset and operating expense indices derived from the 

AAR railroad chargeout prices and wage rate indexes for eastern railroads and Global Insight’s 

Rail Cost Adjustment Factor Forecast.  NS updates those indices using Global Insight’s 

September 2012 forecast.19 

However, NS does not accept SunBelt’s inflation index for land.  Table III-G-3 compares 

SunBelt’s Opening and NS’s Reply land indices for each year of the study period. 

  

                                                 
19 The most recently available forecast. 
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 Table III-G-3 
Comparison of SunBelt Opening and  

NS Reply Land Indices 

 

         
   Land Index    
  

Year 
 SunBelt 

Opening1/ 
 NS 

Reply2/ 
 Difference 

Cols (2) – (3) 
 

 (1)  (2)  (3)  (4)  
         
 2009  100.0  100.0  0.0  
 2010  100.1  102.4  (2.3)  
 2011  108.2  104.8  3.4  
 2012  116.6  107.3  9.3  
 2013  124.6  109.9  14.7  
 2014  133.1  112.5  20.6  
 2015  142.2  115.2  27.0  
 2016  152.0  118.0  34.0  
 2017  162.5  120.8  41.7  
 2018  173.7  123.7  50.0  
 2019  185.8  126.6  59.1  
 2020  198.6  129.7  69.0  
 2021  210.7  132.4  78.3  
 _________________ 

1/ SunBelt Opening at III-G-4. 
2/ NS Reply e-workpaper “Exhibit III-H-1 NS Reply SB.xls.” 

 

 
As shown in Table III-G-3 above, SunBelt’s land indices grow at a rate roughly twice 

those used by NS.  These differences are due to NS’s use of different approaches for indexing 

rural land, indexing urban land, and discounts. 

NS claims SunBelt’s rural land inflation is too high because the USDA is forecasting 

drops in future crop prices and future crop production and increases in input prices, which will 

lead to lower farm net income.20  According to NS, farm land values are based on farm net 

income and a decline in farm net income will lead to lower farm values.  At best, NS feels that 

farm values will increase at the rate of inflation of 2.39 percent. 

                                                 
20 NS included its critique of SunBelt’s Opening rural and urban land inflation values in its Reply 
e-workpaper “NS SUNBELT Inflation Indices.docx.” 
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NS also claims that SunBelt’s urban land inflation is too high because the NCREIF 

commercial property index SunBelt used in its Opening Evidence includes only premium 

properties that are not customarily found along railroads’ right of way and is weighted towards 

certain large metropolitan areas through which the SBRR does not move.  NS argues instead that 

two proprietary, fee only real estate databases, which show that the growth in real estate values 

from 2002 through 2012 was due to speculation and GDP growth that is not likely to take place 

in the near future, negate the NCREIF data.  Therefore, NS assumes that urban land values will 

increase at the same 2.39 percent as rural land values. 

NS’s land inflation values must be summarily disregarded.  Instead of relying upon Board 

precedent for estimating future land values as SunBelt did in its Opening evidence, NS relied on 

the unsupported position of its real estate consultant that land values would only increase at the 

general rate of inflation.  As explained in SunBelt’s Rebuttal Exhibit III-G-1, NS’s claims about 

the link between rural land values and farm income and about the breadth and scope of the 

NCREIF index are incorrect and contradicted by more recent evidence.  Because NS’s claims are 

demonstrably false and SunBelt has followed the procedures accepted by the STB in prior rate 

cases, SunBelt continues to use its land value inflation approach, updated for the release of more 

current indexes. 

For the reasons described above, SunBelt continues to use the land indices presented on 

Opening in this Rebuttal.21 

3. Tax Liability 

NS accepts SunBelt’s assumed Federal tax rate of 35 percent and its calculated composite 

state income tax rates for the SBRR.  However, NS claims that “SunBelt’s DCF incorporates 

                                                 
21 Consistent with STB precedent, SunBelt has updated the indexes for additional historic data 
not available when SunBelt filed its Opening evidence and NS filed its Reply evidence. 
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three errors affecting the calculation of SBRR income tax liability.”22  The three “errors” claimed 

by NS are: 1) that SunBelt misapplied bonus depreciation, 2) SunBelt used the wrong tax life for 

certain SBRR property assets, and 3) that SunBelt did not amortize the SBRR debt over a 20-

year financing term.  SunBelt addresses each of the issues raised by NS in Part III-H below. 

4. Capital Cost Recovery 

NS accepts SunBelt’s capital recovery calculations except for the issues raised above and 

certain other issues NS addresses in Part III-H.  The other issues raised by NS in Part III-H will 

be addressed in SunBelt’s Rebuttal Part III-H. 

                                                 
22 See NS Reply, at III-G-5. 
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III. STAND-ALONE COST 

H. RESULTS OF SAC ANALYSIS 

In this section, SunBelt addresses the concerns raised by NS in Reply regarding 

SunBelt’s DCF analysis and its maximum rate calculations. 

1. Results of SAC DCF Analysis 

On Rebuttal, SunBelt has made a limited number of changes to its DCF model in 

response to the limited number of valid points raised by NS and discussed in Parts III-A through 

III-G above.  In addition, SunBelt explains numerous errors made by NS in its Reply DCF 

model, including, but not limited to, improper adjustments to the cost of capital used in 

determining the replacement value of future investments, understating the amount of accelerated 

depreciation available to the SBRR, and misapplication of future PTC related investment costs. 

SunBelt’s Rebuttal DCF analyses are shown in Rebuttal Exhibit III-H-1.  The 

calculations shown in each table of that Exhibit are summarized below.1 

a. Cost of Capital 

As discussed in Part III-G, SunBelt continues to use the simple average of the cost of 

equity estimates during the SBRR’s construction period and rejects NS’s improper inclusion of 

equity flotation costs.  SunBelt’s updated cost of capital figures are set forth in Table A of 

SunBelt’s Rebuttal Exhibit III-H-1. 

b. Road Property Investment Values 

The calculation of road property investment costs is summarized in Table C of Rebuttal 

Exhibit III-H-1.  On Rebuttal, SunBelt incorporates its updated road property investment values 

addressed in Part III-F, where SunBelt addresses NS’s contentions regarding road property 

                                                 
1 The cost of capital (Table A) and inflation indices (Table B) are addressed in Part III-G. 
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investment.  In its Reply, NS accepts SunBelt’s construction schedule for the SBRR, and its 

methodology to index annual investment values except for land investment.   

As discussed in Part III-F-1 and Part III-G-2, NS’s land valuation approach is biased and 

inconsistent with Board precedent, and its associated final land values therefore are unreliable.  

On Rebuttal, SunBelt continues to use its Opening valuation approach. 

c. Interest During Construction 

Interest During Construction (“IDC”) accrues on the road property assets of the SBRR.  

NS utilizes the same methodology as SunBelt did on Opening to calculate IDC in its Reply DCF.  

SunBelt continues to use this same methodology on Rebuttal. 

d. Interest Schedule of Assets Purchased With Debt Capital 

In Opening, SunBelt explained that it structured its interest payments on debt capital in 

the same fashion as the real world Class I railroads, including NS.  Specifically, instead of 

assuming that the SARR would issue debt structured similar to a typical home mortgage loan 

(i.e., the SARR would make quarterly payments that contained a principal repayment component 

and an interest component), SunBelt structured the interest payments in the same fashion as the 

Class I railroad companies that, like other large corporations, make coupon payments on the debt 

consisting of fixed interest payments.  SunBelt explained that this approach is consistent with 

how the NS structures its own debt, and also is consistent with the Board’s assumption that the 

SARR’s capital structure does not change over time. 

NS claims that SunBelt’s assumption is incorrect.  NS states that SunBelt’s assumption of 

the issuance of 20-year notes is incorrect and that the railroad industry cost of debt is a weighted 

average of notes of various length, that do not necessarily equal 20 years.  NS also states that the 

amortization of debt for the SBRR should be similar in structure to a home mortgage to better 

reflect the actual payment of debt.   
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NS’s claims are wrong for numerous reasons. First, SunBelt did not state it was issuing a 

single 20-year debt instrument to finance the SBRR’s initial construction.  Instead, it stated, 

consistent with Major Issues and previous Board decisions, that the debt for road property 

investment is assumed to be financed over 20 years.  Such financing can include multiple debt 

instruments of varying duration.  SunBelt also stated in Opening that the Board’s assumption 

about the SARR issuing 20-year debt obligations may not match the actual length of debt 

obligations issued by the railroads in the cost of capital determination group.  However, this is 

not a concern and need not impact the assumption of fixed interest payments.  As SunBelt 

explained, the railroads’ level of debt has remained fairly constant since the last round of 

mergers in the mid 1990’s.  This is because the railroads are issuing new debt as debt instruments 

mature, or as they redeem older debt issuance and replace them with newer issuances.  In other 

words, the railroads are holding their levels of debt constant by issuing new debt when the older 

debt expires or the debt is called.  As such, the railroads interest payments would be expected to 

be consistent from year to year and not declining over time. 

Moreover, the fact that the STB’s average cost of railroad industry debt is a weighted-

average of short, medium and long-term interest rates is more consistent with SunBelt’s 

determination of quarterly interest payments than with NS’s argument for home-mortgage style 

amortization.  NS assumes that the interest payments under its home-mortgage style amortization 

approach reflect the payment of interest on short, medium and long-term debt, and that the fall in 

debt interest payments over time is simply the reflection of the SBRR paying-off shorter-term 

notes and the continued payment of interest on longer-term notes.  However, if this were the 

case, the relative interest payments would be higher in the future because of the term-structure of 

interest rates, which states longer-term bonds will have higher interest rates than shorter-term 
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bonds.2    In other words, the interest paid in the outer years should be relatively higher because, 

with the shorter-term debt paid off, the remaining long-term debt has higher relative interest 

payments.  However, the interest rate does not change over time in the Board’s DCF model.  

This steady-state distribution is indicative of the railroad holding a steady-capital structure as 

new debt is issued as old debt is retired.  This is exactly the assumption underlying SunBelt’s 

interest calculations. 

In sum, real-world companies, including the railroads, set a target capital structure, and 

attempt to maintain it for many reasons, including using the power of leverage to manage 

earnings and to maintain cash flexibility.  The SBRR is employing the same methodology that 

real-world railroads do, and holding a stable capital structure.  This is consistent with the Board’s 

DCF model, which assumes the capital structure does not change over time.  To reflect this 

steady-state nature, the SARR must reissue debt as older debt is retired, which ultimately leads to 

consistent interest payments as reflected in SunBelt’s DCF model. 

e. Present Value Of Replacement Cost 

Table F shows the additional investment (on a present value basis) that the SBRR would 

have to make if each of its assets (excluding land) was replaced indefinitely at the end of its 

useful life.   

NS states that SunBelt incorrectly used the historic average railroad industry cost of 

capital in developing the replacement cost of assets instead of the SBRR cost of capital.  NS’s 

position is incorrect.  As indicated by the STB in AEP Texas, the correct cost of capital to use is 

the historic average railroad industry cost of capital and not the SARR cost of capital.3  And, 

                                                 
2 This ignores those rare instances where markets see inverted yield-curves. 
3 See AEP Texas at 108-109. 
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even though NS said that it “corrected” this issue in its DCF model, a review of NS’s model 

shows that it used the same procedure as SunBelt.  

f. Tax Depreciation Schedules 

In its Opening DCF model, SunBelt took advantage of additional or “bonus” depreciation 

provisions enacted by Congress in 2008 and 2009 as part of federal economic stimulus 

legislation and continued in 2010 and 2011.  In addition, SunBelt’s Opening DCF model utilized 

the same Modified Accelerated Cost Recovery System (“MACRS”) depreciation schedules 

endorsed by the Board in all SAC cases over the prior decade.  NS claims that SunBelt’s tax 

depreciation schedules contain three errors: (1) SunBelt incorrectly applied bonus depreciation to 

all assets purchased in 2009 through 2011; (2) SunBelt applied bonus depreciation to 

replacement costs; and (3) SunBelt used the wrong tax depreciation lives for certain assets.  

SunBelt rejects the first and third NS claims, but acknowledges the second error and corrects it in 

Rebuttal. 

i. Bonus Depreciation 

In Opening, the SBRR took advantage of additional or “bonus” depreciation provisions 

enacted in 2008 and 2009, and continued in 2010.  These provisions were part of the Economic 

Stimulus Act of 2008 (“Stimulus Act”), the American Reinvestment and Recovery Act 

(“ARRA”) of 2009 and The Tax Relief, Unemployment Insurance Reauthorization and Job 

Creation Act of 2010 (“2010 Tax Relief Act”).   These Acts provided bonus depreciation on 

capital investments with MACRS recovery periods of 20 years or less.   Qualifying investments 

are allowed a 50 percent depreciation bonus in the year that they are placed into service for 

assets placed into service prior to September 8, 2010, and 100 percent depreciation for assets 

thereafter.  Tax depreciation for the remaining 50 percent of the cost, or the remaining cost basis, 

is calculated using the standard MACRS schedules.   Because the DCF model assumes that all 
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assets are placed into service in the first year of the 10-year DCF period, which in this case is 

2011, the majority of the SBRR’s investment qualifies for bonus depreciation.    Table G of 

Rebuttal Exhibit III-H-1 displays the amount of bonus depreciation available to the SBRR in 

2009 through 2011.  

In its Reply, NS states that SunBelt inappropriately applied bonus depreciation available 

under the tax laws in place during the period when the SBRR was constructed.  According to NS, 

since the bonus depreciation is a temporary measure, it is unfair to allow a SARR to claim bonus 

depreciation on its entire railroad when NS could not do the same and that this effectively creates 

a “reverse barrier to entry.” To adjust for this, NS reduced the SBRR’s bonus depreciation to a 

level consistent with its own claims of bonus depreciation under these statutes. 

NS attempts to turn contestable market theory on its head by claiming that bonus 

depreciation should not be allowed because it places the SBRR at an advantage relative to NS.4    

According to NS, the SBRR benefits from bonus depreciation because of a “simplifying stand-

alone cost assumption” that unconstrained resources “allows for all of the SBRR construction to 

occur during the limited bonus depreciation tax window….” 5 Both contentions are simply wrong 

and would violate contestable market theory. 

 First, the fact that the SBRR might have an advantage relative to NS is a red-herring.  

The SAC concept is predicated upon developing an “optimally efficient” SARR, which means 

that the SARR necessarily will have many advantages over the incumbent.  NS’s own logic 

would require the SARR to use the same production techniques that NS used to build the original 

rail lines a century ago, rather than more efficient modern techniques.  Essentially, NS argues 

                                                 
4 See NS Reply at III-H-5. 
5 Id.  
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that the SARR cannot be more efficient, or use better technology than the incumbent, which is 

the antithesis of SAC principles. 

 Second, the assumption of unconstrained resources is not a “simplifying assumption.”  It 

was a necessary and essential assumption to hypothesizing a contestable rail transportation 

market.  In earlier SAC cases, the incumbent railroads argued in the alternative that either the 

SARR construction period should be much longer or the SARR should incur premium costs for 

an expedited construction schedule that would create resource constraints.  The Board rejected 

both arguments because they imposed barriers to entry.6  Thus, the assumption of unconstrained 

resources was required to eliminate a barrier to entry, not to simplify the SAC analysis. 

 Third, according to Dr. William Baumol, one of the principal developers of Contestable 

Market Theory and a frequent consultant for the railroads, “[t]he crucial feature of a contestable 

market is its vulnerability to hit-and-run entry.”7  In order to hypothesize a contestable rail 

market, the Board assumes that a SARR can be constructed in the minimum amount of time 

dictated by technological feasibility for the most complex and time-consuming project on the 

SARR.8  Therefore, “hit-and-run entry” means that the SARR must be able to enter the market 

within the foregoing time frame and pay “current market prices” for construction.9  That includes 

bonus depreciation. 

 The NS argument is an attempt to have its cake and eat too.  The SARR must incur 

“current market prices” at the time construction actually occurs.  That means the SARR must pay 

market rates for land, material and labor, whether that be a boom or a bust market, regardless 
                                                 
6  See Coal Trading at 412-413.  See also, Nevada Power at 52; McCarty Farms at 484 (n. 52). 
7  See Baumol, William, J. “Contestable Markets: An Uprising in the Theory of Industry 
Structure,” The American Economic Review, Vol. 72, No. 1, March 1982 at 1-15, at 4. 
8  See West Texas at 671-672. 
9  Id at 672. 
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what the incumbent may have paid (unless the incumbent paid nothing, in which case the SARR 

also pays nothing).  While NS has no problem with this fact, it would deny the SARR the benefit 

of favorable tax depreciation schedules available during the same time period.  Tax depreciation 

is a temporal cost factor just like most other costs that the SARR must incur.  It would be 

arbitrary to deny the SARR the benefit of “current market prices” for just this one factor. 

 NS itself has benefited substantially from not only the current bonus depreciation laws, 

but from prior tax benefit laws that are not available to the SBRR.   Thus, the “disadvantage” that 

NS claims, to the extent it exists at all, is overstated. 

 While NS acknowledges that the SARR is entitled to some bonus depreciation benefit 

from the ARRA, the Stimulus Act and the 2010 Tax Relief Act, it attempts to limit that benefit 

based upon the extent to which NS itself has benefited from those laws.  There is no rational 

basis for this limitation.  First, a new entrant would have far more opportunity to take advantage 

of bonus depreciation than an incumbent.  Second, NS’s allocation of its own bonus depreciation 

to the SBRR based on a simple mileage prorate is arbitrary and does not reflect the assets 

included in the SARR.  Because the mix of assets on the SBRR and the NS are completely 

different, there is no rational basis for a mileage prorate.10 

In addition, NS misapplied its own erroneous modification for bonus depreciation. NS 

assumes the bonus depreciation stems from assets with 7-year MACRS lives; however bonus 

depreciation is allowed for assets with MACRS lives of 20 years or less.  By applying the bonus 

deprecation only to the 7-years MACRS category, NS understated depreciation and overstated 

                                                 
10  NS’s workpapers show that 83.3 percent of NS’s bonus depreciation came from investments 
with MACRS lives of seven (7) to twenty (20) years, but only 75.6 percent of the SBRR’s 
investment base constitutes assets with seven (7) to twenty (20) year MACRS.  See Rebuttal e-
workpaper “Comparison of MACRS Lives SB.xlsx.” 



PUBLIC VERSION 

III-H-9 

the SBRR capital carrying charges.11 For this reason, as well as its inapplicable “reverse entry 

barrier” claim, NS’s calculation of a prorated bonus depreciation must be disregarded. 

Finally, NS states that SunBelt incorrectly included accelerated bonus depreciation in its 

calculation of asset replacement costs.  SunBelt has reviewed NS’s claim, and agrees the bonus 

depreciation on these assets was erroneously included, and has adjusted its Rebuttal DCF model 

to remove these expenses.  

ii. Asset Tax Lives 

NS also challenges SunBelt’s assignment of 15-year tax lives to certain assets, arguing 

instead that they should be treated as 20-year property.12  Specifically, NS states that investments 

in each of the following categories carry a MACRS 20-year tax life:  

• Bridges and Trestles (Account 6),  
• Fences & Roadway Signs (Account 13),  
• Roadway Buildings (Account 17),  
• Fuel Stations (Account 19),  
• Shops and Engine Houses (Account 20) 
• Public Improvements (Account 39)   

 
However, the 15-year asset lives used by SunBelt for these accounts have been used by 

shippers and railroads, and endorsed by the Board, since the APS decision in 1997.  SunBelt 

continues to utilize 15-year tax lives for these investment categories. 

g. Average Inflation In Asset Prices 

Table H of Rebuttal Exhibit III-H-1 computes the average annual inflation rate by which 

the capital recovery charge in Table I is indexed.  NS accepts SunBelt’s inflation assumptions for 

assets other than land.  SunBelt accepts NS’s updates to its forecast indices, but updates the 

                                                 
11 See NS Reply e-workpaper “Exhibit III-H-1 NS Reply SB.xls.” 
12 See NS Reply at III-H-7. 
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indices to reflect Global Insight’s March 2013 report (the most current available) and continues 

to rely on its own land indices, as discussed in Part III-G-2 above. 

h. Discounted Cash Flow 

NS raises two issues with SunBelt’s DCF analysis which will be discussed below under 

the following topical headings: 

1. SBRR Capital Structure 
2. PTC Investment 

 
i. SBRR Capital Structure 

SunBelt explained in Opening that it utilized the STB’s standard capital recovery 

methodology, including the modification the STB made in its AEPCO 2011 decision, to calculate 

the present value of unused depreciation in the terminal value calculation.13 SunBelt also 

explained that it found a flaw in the current methodology.  The STB’s DCF model explicitly 

assumes that the SARR’s capital structure will remain constant into perpetuity.14  This means 

that the amounts of common equity and debt carried on the assumed SARR’s financial 

statements will remain the same forever.  However, the STB’s DCF model assumes that after 

year 20, and until the first assets are replaced in the replacement level of the DCF model, the 

railroad has no debt and no tax shielding interest payments.  Stated differently, the model 

assumes, from a tax payment perspective, that the railroad is 100 percent equity financed after 

year 20 and before its first replacement cycle. This creates an irreconcilable mismatch between 

the SARR’s cost of capital and its cash flows.  The cost of capital assumes that the SARR is 

                                                 
13  See AEPCO 2011 at 140-141. 
14 The cost of capital used to calculate the terminal value in the DCF model equals the simple 
average cost of capital from the first year of the SARR’s construction to the most recent cost of 
capital issued by the STB. It also reflects the average railroad industry capital structure over the 
same period.  Between 2009 and 2011, debt as a percentage of railroad industry capital ranged 
from 20.9 to 29.1  percent. 
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carrying debt, and its associated interest payments, but the cash flows reflect no benefits from the 

interest tax shields. 

To correct for this flaw, SunBelt adjusted the terminal value in the capital carrying 

charges to reflect the cost of capital assumption that the SARR’s level of debt is held constant 

into perpetuity, and that interest tax shields consistent with this level of debt are accounted for in 

the cash flow calculation.  Specifically, SunBelt calculated an interest tax shield in perpetuity by 

dividing the last full quarterly coupon payment by one plus the quarterly real cost of capital.15  

This calculation aligns the cost of capital assumption of a fixed level of debt forever, with the 

interest payable on this debt.16 

NS claims that there is no mismatch between holding the SARR’s capital structure 

constant in perpetuity, and amortizing debt over a 20-year period to where the railroad is 

effectively debt free.  Moreover, NS asserts that, if there is a mismatch, the proper approach to 

correct it is not to assume that the railroad maintains a constant capital structure, but rather to 

adjust the cost of capital to reflect the change in capital structure as was done in Coal Trading. 

NS’s claim is in fact wrong both as a matter of Board precedent and basic economic 

principle.  In Reply, NS recognized that such a disconnect exists, but NS refused to accept that a 

correction is needed because the disconnect is allegedly a “mainstay of the Board’s DCF model 

since Coal Trading and McCarty Farms.”17  NS did not provide any page citations to these two 

cases, so it is not entirely clear why NS mentioned them.  In Coal Trading, the ICC allowed the 

                                                 
15 This is the same type of calculation used to develop the terminal capital carrying charge. 
16  As to not double count the impact of the interest tax shields, SunBelt has adjusted the asset 
replacement calculations to remove the impact of the interest tax shields on replacement assets. 
17 See NS Reply at III-H-9.   
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debt-equity mix to change over time as debt was paid off;18 conversely, McCarty Farms involved 

use of a constant capital structure.19  Crucially, however, neither case included a statement by the 

agency approving, let alone simply recognizing the existence of, the disconnect that SunBelt 

described in Opening.  More broadly, the simple fact that an error has existed for several years is 

not a legitimate justification for its continued existence.  An error is still an error, regardless of 

how long it has existed. 

NS also claimed that the Board “affirmed” this disconnect in the Major Issues 

proceeding,20 but no such affirmation occurred.  In Major Issues, the Board simply rejected 

requests to amortize debt over the lives of the SARR assets; instead, the Board retained the use 

of a 20-year period to calculate interest on debt capital.21  The Board did not even address tax 

shielding interest payments or the SARR’s debt-equity mix beyond Year 20.  Consequently, the 

Board did not “affirm” the disconnect described by SunBelt. 

Finally, NS has proposed a separate fix in the event the Board determines that the 

disconnect should be corrected.  NS proposes that the Board “revert back” to the method used in 

Coal Trading, where the SARR capital structure is recalculated as the debt is amortized.22  The 

method used in Coal Trading was justifiably discarded soon after the decision was issued, and 

the Board should not revive it.  In Nevada Power, the ICC determined that “it is more realistic to 

assume that the SARR would issue new debt as old debt is amortized” because “[t]his is the 

                                                 
18 See Coal Trading at 379-380. 
19 See McCarty Farms at 522, n. 123. 
20 See NS Reply at III-H-9. 
21 See Major Issues, slip op. 65. 
22 See NS Reply at III-H-9. 
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procedure followed by many large corporations, including most U.S. railroads, as a way of 

reducing the overall cost of capital.”23 

Moreover, NS’s approach of amortizing debt and equity as the ICC did in Coal Trading 

is completely inconsistent with finance practice and theory, and must be disregarded.   As any 

competent financial analyst will tell you, a firm’s cost of equity will change with changes in 

leverage.  This is famously known as Modigliani and Miller’s (“MM”) Proposition 2, which 

states that the expected return on the common stock of a levered firm increases in proportion to 

the debt-equity ratio.24  This means a higher debt-to-equity ratio leads to a higher required return 

on equity, because of the higher risk involved for equity-holders in a company with debt.  The 

converse of this is also true.  In other words, as the amount of debt held by a company falls, the 

required return on the equity falls because of the lower risk involved for equity-holders in a 

company without any debt. 

In its alternative DCF model where it amortizes debt over time, NS totally ignores this 

fundamental economic principle.  NS incorrectly assumes that, as the SBRR’s capital structure 

changes with the declining amounts of debt held by the SBRR, the cost of debt and equity will 

not change.  Instead, the SBRR’s cost of capital increases as common equity takes on a larger 

percentage of the capital structure as debt is retired.  NS’s position is completely contradictory to 

basic financial economics, which states the cost of equity will decline with the drop in the 

proportion of debt.   

The only proper way to show a constant capital structure in perpetuity, as the STB has 

assumed in its DCF model, is to assume a constant level of debt over the SARR’s infinite life.  

                                                 
23 See Nevada Power at 319. 
24 See Brealey, Myers and Allen at page 453 for a fuller explanation of MM’s Proposition 2. 
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SunBelt’s adjustment to the DCF model aligns the disconnect inherent in the current version of 

the STB’s model. 

ii. PTC Investment 

NS claims that it is incorrect to assume that PTC infrastructure will be installed during 

the SARR’s construction period since PTC standards and equipment have yet to be finalized in 

the real world.  Instead, NS contends that the appropriate way to account for PTC cost in the 

DCF model is to include the investment in the years that the investment is expected to occur.  

According to NS, this means PTC investment will be installed beginning in 2011 and extend 

through 2015, when PTC must be implemented by current law. 

There are several flaws with NS’s inclusion of PTC investment in the DCF model.   First, 

as discussed in Section III-F-6 above, NS incorrectly assumes that real-world railroads will have 

PTC installed by 2015.  The FRA, in a 2012 report to Congress, has indicated that PTC will not 

likely be operational by 2015, and has not indicated a date by which it would be fully 

implemented.  The same sentiments were echoed by NS Vice President Gerhard Thelen in oral 

testimony before the National Transportation Safety Board (“NTSB”).  According to Mr. Thelen, 

“[b]ased on where we [NS] stand today, if everything goes well, we are looking at a 2018-2020 

timeframe [when PTC can be fully installed].”25  By requiring the SBRR to incur PTC costs that 

NS itself has not yet incurred or is expected to fully incur prior to 2018, NS has created an 

impermissible barrier to entry for the SBRR.   

This situation is distinguishable from AEPCO 2011 in which the Board stated: 

[W]e must follow existing law, and existing law requires that these 
systems be in place by December 2015.  We have no reason in this 10-
year DCF analysis to exclude costs that are required by Federal law 

                                                 
25 See “Safety Agency Scrutinizes Train Control Progress,” Argus Rail Business, March 4, 2013 
at 5. 
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because of the possibility that the law might change in the future or tax 
breaks that do not currently exist may be enacted.26 

SunBelt has asserted very different arguments from those made in AEPCO 2011.  In this case, 

SunBelt has shown that both the FRA and NS itself have stated publicly that the Congressional 

deadline cannot and will not be met.  This evidence was unavailable during the AEPCO 2011 

case.  Therefore, the SBRR cannot be required to install PTC before NS is able to do so itself. 

Second, also as discussed in Section III-F-6, PTC technology was in fact available and 

being used by railroads prior to 2011.  NS’s evidence does not truly concern the availability of 

PTC technology in 2011, but rather the technology and costs associated with overlaying PTC on 

top of CTC and the integration of PTC across all railroads by 2015. 

Third, NS’s determination of the cash flows required to recover PTC related costs is also 

flawed.  In calculating the tax depreciation for the PTC investment for the years 2011 through 

2013, NS failed to account for the bonus depreciation available on PTC assets in those years.27  

Not including the accelerated depreciation overstates the capital carrying costs required for PTC.  

Based on these facts, SunBelt has continued to use its Opening approach to account for PTC 

investment costs. 

i. Computation of Tax Liability – Taxable Income 

NS accepts SunBelt’s assumed Federal tax rate of 35 percent and its calculated composite 

state income tax rate for the SBRR. 

j. Operating Expenses 

Table K displays the operating expenses incurred in each year of the DCF period.  NS 

levels three criticisms of SunBelt’s calculation of SBRR operating costs.  First, NS criticized 

                                                 
26 See AEPCO 2011 at 34. 
27 See NS Reply e-workpaper “Exhibit III-H-1 NS Reply SB.xls,” worksheet “PTC” which 
shows no accelerated depreciation for those years. 
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SunBelt’s use of ton-miles for the annual adjustment of operating expenses.  Second, NS claims 

SunBelt inappropriately allocated SBRR start-up and training costs. Third, NS asserts SunBelt 

incorrectly capitalized certain maintenance of way (“MOW”) expenses instead of expensing the 

costs in the years that they are expected to occur.  SunBelt addresses all of these issues below. 

i. Annual Operating Expense Adjustment  

In Opening, SunBelt explained that certain SBRR operating expenses were adjusted 

annually based on the annual change in SBRR ton-miles because the affected expenses rely upon 

the level of traffic volume.28  This adjustment affected train and engine personnel expenses, 

locomotive related expenses, loss and damage expenses and intermodal lift costs. 

On Reply, NS criticized SunBelt for using ton-miles “instead of the Board’s accepted use 

of tons” to adjust the operating expenses of the SBRR.29  Although asserting that use of tons is 

accepted for adjusting operating expenses, NS then inexplicably states that car-miles is the 

appropriate metric to use for such an adjustment.30  NS provides no citation to any Board 

decision to support its claim about the “accepted” way to adjust operating expenses, but 

precedent indicates that operating expenses have been adjusted via tons in the past.31 

The Board should reject NS’s chaotic and internally inconsistent position.  The only 

support NS provides for its position is that car-miles “provide a more accurate metric than ton-

miles for adjusting operating expenses for changes in volume for a SARR with such a diverse 

                                                 
28 See SunBelt Opening at III-H-12.  
29 See NS Reply at III-H-11 (underline added).   
30 See NS Reply at III-H-11 “NS…indexes SBRR operating expenses based on annual changes in 
car miles.” 
31 See, e.g., PSCo/Xcel at 618 - “As tons increase (or decrease) in future years, the DCF model 
automatically increases (or decreases) specific operating expenses….in proportion to the 
percentage change in tonnage.” 
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traffic base that has very different forecasted volume growth.”32  However, car-miles is an 

insufficient metric because it only includes one factor, mileage, while ignoring the relationship 

between shipment weight and operating expenses.33  Ton-miles are the appropriate factor for 

adjustment of operating expenses. SunBelt continues to adjust operating expenses using the 

change in ton-miles year to year. 

ii. Start-Up and Training Expenses   

NS claims that SunBelt allocated its start-up and training expenses over only a part of the 

first full year of SARR operations instead of over the full first 12 months.34  SunBelt reviewed its 

Opening evidence, and agrees that only a portion of the start-up costs were allocated.  SunBelt 

agrees with NS’s proposed modification to allocate the start-up costs over the first full year of 

SBRR operations.  However, as explained below, SunBelt disagrees with NS’s approach to 

adjusting the start-up expenses. 

As a matter of background, training and start-up costs occur prior to the commencement 

of a SARR’s operations.  The STB affirmed this definition in Otter Tail: 

But all start-up expenses, by definition, occur before a firm begins operations. 
SOP 98-5 defines start-up activities as one-time activities an entity undertakes 
when it opens a new facility, introduces a new product or service, conducts 
business in a new territory or with a new class of customer or beneficiary, 
initiates a new process in an existing facility or commences some new 
operation.35 

 
Based on the STB’s definition, the start-up expenses in this proceeding are assumed to occur prior to 

the SBRR’s July 30, 2011 operational start-up.  This means that the start-up costs incurred reflect 

                                                 
32 See NS Reply at III-H-11. 
33 Cf. PSCo/Xcel at 618 - calibrating SARR operating expenses by “tonnage and distance” to 
account for Jeffrey Energy Center traffic. 
34 See NS Reply at III-H-11. 
35 See Otter Tail at C-17. 
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wage and price levels prior to July 30, 2011.  NS’s Reply approach would escalate the start-up costs 

by the hybrid RCAF over the first full year of operations, which implicitly infers the expenses were 

incurred after the July 30, 2011 start-up.  NS’s position is contrary to the STB’s position on the 

timing of start-up expenses and must be disregarded.  Instead, the STB should apply SunBelt’s 

Rebuttal approach, which allocates the costs over the first full year of SBRR operations but maintains 

them at the start-up time period wage and price levels.  This better aligns the expenses’ wage and 

price levels with the period in which the start-up expenses were actually incurred. 

iii. Capitalized MOW Expenses  

In its Opening SAC analysis, SunBelt capitalized certain expenditures, including rail 

grinding, instead of treating these activities as standard operating cost items.36 In Reply, NS 

disputes the capitalization of the maintenance activities and cites its accounting policies as the 

reason why these activities should be treated as operating expenses.37 However, based on the 

accounting standards NS uses in its real world operations and statements made by engineering 

executives, SunBelt continues to believe the proper methodology for accounting for these MOW 

costs is to include them in SBRR’s capital recovery stream. 

NS’s 2012 SEC Form 10-K discusses when and where the railroad decides to treat 

maintenance of way outlays as either a capital expense or an operating expense. As indicated by 

NS: 

We capitalize interest on major projects during the period of their 
construction. Expenditures, including those on leased assets, that extend 
an asset’s useful life or increase its utility, are capitalized.  Expenditures 
capitalized include those that are directly related to a capital project and 
may include materials, labor and equipment, in addition to an allocable 
portion of indirect costs that clearly relate to a particular project. Due to 
the capital intensive nature of the railroad industry, a significant portion 

                                                 
36 See SunBelt Opening e-workpaper “Exhibit III-H-1.xlsx,” tab “Investment SAC,” cell J13. 
37 See NS Reply at III-H-12. 
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of annual capital spending relates to the replacement of self-constructed 
assets. Because removal activities occur in conjunction with replacement, 
removal costs are estimated based on an average percentage of time 
employees replacing assets spend on removal functions. Costs related to 
repairs and maintenance activities that do not extend an asset’s useful life 
or increase its utility are expensed when such repairs are performed.38 

 
Based on NS’s description of its own accounting practices, the key factor of whether the cost is 

expensed or capitalized is whether the activity extends the life of the asset. 

Based on statements made by NS engineering executives, there is no question that rail 

grinding and repaving extend the useful lives of NS assets. NS included in an SEC Form 8-K 

filing a presentation made by Tim J. Drake, NS’s then Vice President of Engineering, at a June 6, 

2007 Investor Day hosted by NS, during which members of management provided information 

regarding various aspects of NS’s business. Mr. Drake stated as part of his presentation that: 

Norfolk Southern will spend $12 million in rail grinding in 2007. This 
process is used to enhance the life of the rail and provide a smooth 
running surface for trains.39 

NS’s own engineering executives clearly acknowledge that rail grinding extends the life of rail. 

These sentiments are expressed by other maintenance of way experts.  Based on 

published reports, NS uses a Loram RG400 Series grinder as part of its maintenance 

operations.40
 According to Loram’s Manager of Marketing and Business Development, Joseph 

                                                 
38 NS SEC Form 10-K for Year Ending December 31, 2012 at page K49 (emphasis added). 
Similar statements of NS’s accounting position can be found in NS’s SEC Form 10-K from 
earlier years. 
39 A copy of Mr. Drake’s presentation can be found at 
http://www.sec.gov/Archives/edgar/data/702165/  000070216507000154/drake1 htm. 
40 See “Maintenance of Way: Rail Grinding Equipment Update,” Progressive Railroading, 

November 2011, “Norfolk Southern Railway was the first railroad to begin using the RG400 
Series Production Rail Grinder,” says Loram Manager of Marketing and Business 
Development Joseph Ashley.” 
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Ashley, “we’re starting to see better rail life extension through more exact rail grinding.”41  

Similar statements have been made by other railroad spokespeople: 

At CSX Transportation, MOW officials are seeking a computerized 
selection of the daily grind plan based on a laser-head profile at the front 
of the grinder and a daily pre-grind measurement to improve grinding 
operations. In addition, if grinders could operate more efficiently, CSXT 
could reduce the amount of track time needed for grinding, said CSXT 
Spokesman Gary Sease in an email, adding that the Class I's "preventative 
grinding philosophy" calls for operating production grinders on main 
routes to maintain rail and extend rail life.42 

There is no question that rail grinding extends the useful life of rail. Based on this 

widely acknowledged fact, and NS’s own statement that it capitalizes maintenance activities 

that extend the life of assets, SunBelt continues to capitalize certain maintenance of way 

activities in Rebuttal. 

k. Summary of SAC 

SunBelt’s calculation in Rebuttal of total SAC for the SBRR is presented in Table L of 

Rebuttal Exhibit III-H-1 and summarized with NS’s Reply in Table III-H-1 below. 

                                                 
41 Id. 
42 See “Technology update: Rail grinding equipment,” Progressive Railroading, May 2010. 
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 Table III-H-1 

Summary of NS Reply and SunBelt Rebuttal SAC Results for the SBRR 
($ in millions) 

 

 

   NS Reply1/  SunBelt Rebuttal2/  
 

Year  SAC  
SARR 

Revenue  
Overpayments 

(Shortfall)  SAC  
SARR 

Revenue  
Overpayments 

(Shortfall) 
 

 (1)  (2)  (3)  (4)  (5)  (6)  (7)  
               
 7/30/11-12/11  $250.7  $150.1  ($100.6)  $143.5  $159.6  $16.1  
 2012  606.1  384.6  (221.5)  347.7  411.4  63.7  
 2013  623.5  419.5  (204.1)  355.7  449.7  94.0  
 2014  647.6  455.0  (192.6)  369.8  489.3  119.5  
 2015  683.4  495.3  (188.1)  384.7  537.3  152.6  
 2016  712.3  549.6  (162.7)  402.8  595.6  192.8  
 2017  743.8  596.9  (146.9)  424.3  655.8  231.5  
 2018  777.1  650.9  (126.2)  446.7  718.4  271.7  
 2019  811.1  708.2  (102.9)  470.9  787.4  316.5  
 2020  843.5  762.2  (81.3)  496.4  859.6  363.2  
 1/21-7/29/21  504.9  473.7  (31.2)  301.2  545.4  244.2  
 ________________________ 

1/ NS Reply at III-H-13. 
2/ SunBelt Rebuttal e-workpaper “Exhibit III-H-1 Rebuttal.xls.” 

 

 
As shown in Table III-H-1 above, contrary to NS’s calculation of shortfalls in every year, 

the SBRR revenues exceed the stand alone costs in each year of the study period.  Where stand-

alone revenues are shown to exceed costs, rates for the members of the traffic group must be 

adjusted to bring revenues and SAC into equilibrium. 

2. Internal Cross-Subsidy   

NS asserts in its Reply that, if the STB determines that SBRR revenues exceed SBRR 

SAC, then the Board must also test for the existence of an internal cross-subsidy on the Burstall, 

AL to McIntosh, AL line segment (“Burstall-McIntosh Segment”).43  According to NS, the STB 

must perform an analysis consistent with the STB’s decision in PPL that tests for an improper 

cross-subsidization of the Burstall-McIntosh Segment by the remainder of the SBRR system.  If 

the Burstall-McIntosh Segment passes the threshold examination, NS also asserts that any rate 

relief must be tempered by a secondary cross-subsidy analysis as articulated by the Board in its 
                                                 
43 See NS Reply at III-H-13. 
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Otter Tail decision.  NS indicates that it has included in its workpapers “templates” necessary for 

the STB to develop both the PPL threshold cross-subsidy analysis and the Otter Tail rate 

reduction cross-subsidy analysis. 

While NS has included the templates in its Reply workpapers, the STB must summarily 

disregard them because they are infested with the same overstatements, misapplications and 

double-counts NS included in its primary SAC evidence.  In other words, NS’s cross-subsidy 

templates have understated the revenues attributable to the traffic moving on the Burstall-

McIntosh Segment, and have significantly overstated the operating and investment costs 

associated with the segment’s construction and operations. 

In addition to the understated revenues and overstated SAC, NS also made several errors 

in the allocation of costs to the Burstall-McIntosh segment.  NS states that it developed indirect 

operating expenses using the approach from the Board’s Otter Tail decision.44  NS is incorrect.  

As shown in the Otter Tail decision, the STB used its indirect operating expense approach to 

allocate costs for five expense categories: 1) Operating managers; 2) General & Administrative; 

3) Train and Recruitment; 4) Loss & Damage; and 5) MOW.45  In contrast, NS included in its 

indirect operating expense calculations two additional expenses – Ad Valorem taxes and 

operating materials and supplies.46   

NS made two errors in its allocation of Ad Valorem taxes.  First, one need not allocate 

Ad Valorem taxes using NS’s indirect approach because, as discussed in section III-D above, Ad 

Valorem taxes in SAC cases are correctly calculated based on the SARR’s right of way miles. 

Since the Burstall-McIntosh Segment miles are known, a simple straight mileage proration will 

                                                 
44 See NS Reply at III-H-20. 
45 See Otter Tail at page 29. 
46 See NS Reply e-workpaper “NS Reply Exhibit III-H-1 XSub.xls,” worksheet “Indirect Opex.” 
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provide the correct Ad Valorem tax for the Burstall-McIntosh Segment. Second, Ad Valorem 

taxes under the STB’s URCS have zero (0) variability, and therefore are best allocated using a 

metric such as a mileage prorate. 47 

Second, NS incorrectly used an indirect approach to allocate operating materials and 

supplies, since materials and supplies are a direct function of the line segment’s T&E personnel. 

Because NS was able to identify the T&E personnel attributable to the Burstall-McIntosh 

Segment, it can directly calculate the materials and supplies for the segment as well. 

3. Maximum Rate Calculations 

In Major Issues, the Board adopted MMM as its rate prescription approach for use in 

proceedings under the Coal Rate Guidelines.48  Consistent with that decision, SunBelt has used 

the MMM as required under the Board’s Major Issues decision to bring SAC and stand-alone 

revenues into equilibrium.  NS claims that SunBelt’s MMM calculations include three “errors:” 

1) “unique costs imposed by TIH traffic” should be allocated only to TIH traffic; 2) the AEPCO 

2011 trainload adjustment should be applied; and 3) SunBelt used the wrong index to adjust 

MMM URCS costs.  Each of these issues is addressed below. 

a. The NS Modifications to the MMM Analysis are Unnecessary and 
Improper 

 NS proposes to modify the MMM analysis in order to “properly allocate the unique 

variable costs of TIH transportation solely to the TIH movements.”49  Such modifications are not 

just unnecessary and inappropriate; they reflect the height of hypocrisy in NS’s Reply Evidence. 

                                                 
47 See URCS Table D8 Part 2, Line 319, Column (4).  
48 See Major Issues at 14-23. 
49 See NS Reply at III-H-21. 
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i. NS May Not Lawfully Modify the MMM Analysis in an 
Adjudicatory Proceeding Because the Board Adopted MMM 
in a Formal Rulemaking 

 The NS argument for modifying the MMM analysis to account for TIH risks is 

tremendously hypocritical.  The Board adopted the MMM analysis through notice and comment 

rulemaking in Major Issues.  This is the same rulemaking in which the Board adopted the ATC 

methodology for allocating cross-over traffic revenue.  After spending more than 30 pages of its 

Reply Evidence arguing that the Board improperly adopted Modified ATC in an adjudicatory 

proceeding rather than a formal rulemaking,50 NS brazenly insists that the Board should modify 

the MMM analysis in this adjudicatory proceeding.  If NS is correct that the Board could not 

modify ATC except in a formal rulemaking, then the same logic would prohibit it from 

modifying the MMM analysis. 

ii. The NS Modifications to the MMM Analysis are Unlawful 

 The NS modifications to the MMM analysis are unsupported and contrary to precedent.  

The one case that NS cites for support is inapposite, while decisions that NS ignores prohibit its 

proposed modifications. 

 First, NS inaccurately contends that its modifications to the MMM analysis are supported 

by the Board’s decision in AEPCO 2011.51  The issue addressed by the Board in that decision, 

however, is very different from the issue posed by NS. 

 In AEPCO 2011, the Board expressed concern over the differences between how the 

SARR handled the same traffic as the defendant, which resulted in different costs for the SARR 

and the defendant.   

                                                 
50 See NS Reply at III-A-23-56. 
51 See NS Reply at III-H-22.   
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In the proceeding before us, the Board is concerned with how the parties have 
developed the variable costs for the traffic movements on the SARR 
submitted by AEPCO.  Here, most of AEPCO’s traffic group moves in 
trainload service, but most of the variable costs calculated for that group are 
costed assuming it is moved in carload and multi-car service.52 

Therefore, the Board directed the parties to submit revised variable cost calculations that 

reflected the actual operating characteristics of the movements on the SARR, as opposed to the 

defendant.  When dealing with the TIH traffic in this case, however, NS has not identified any 

TIH-related cost or handling differences between the SARR and the defendant.  Therefore, the 

issue identified by the Board in AEPCO 2011 does not arise in the context of TIH handling costs. 

 Second, the NS modifications constitute movement-specific adjustments to URCS, which 

are prohibited by Board precedent and inconsistent with the purpose of MMM.  Although NS 

describes its modification as a “two-step MMM approach,” it is in fact making an improper 

implicit adjustment to the variable costs for TIH traffic.53  The Board has previously rejected 

such efforts to make adjustments to the variable costs used to develop maximum R/VC ratios in 

the MMM model.  In WFA/Basin, BNSF, the defendant railroad in the case, argued that there 

was a flaw in the MMM model that provided short-haul movements with greater relative rate 

reductions than long-haul movements.54  Because of this alleged flaw, BNSF asserted it needed 

                                                 
52 See AEPCO June 24, 2011 decision at 2. 
53 NS’s adjustment can also be viewed as a prediction of what NS would charge for TIH 
shipments if the STB allows the railroads to isolate PTC related costs and assign all of these 
costs to TIH shipments.  For example, if the railroad were to assign all of the PTC related costs 
to TIH shipments, the variable costs for these shipments would increase and the R/VC ratios 
used to determine the shipments’  jurisdictional threshold would decline.  This would allow the 
railroad to increase the rates charged for TIH shipments without concern that the rate could be 
challenged as unreasonable. 
54 BNSF asserted that short-haul shippers are given an inappropriately large rate reduction under 
MMM, while long-haul shippers are less likely to receive rate reductions, even if their rates are 
high relative to other long-haul shippers.  BNSF stated that, because it cannot allocate loading 
slots at the mines to shippers offering the highest contribution, it incurs an opportunity cost when 
a low-contribution movement displaces a high-contribution movement for access to the PRB.  
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to adjust the variable costs used in the MMM process to account for differing amounts of 

contributions for short and long-haul traffic.  As NS does here, BNSF also attempted to hide its 

adjustment to variable costs by stating that it was only adjusting a movement’s contribution and 

not its variable cost.  However, a movement’s contribution is simply the difference between the 

movement’s rate and its variable costs.  Because a movement’s rate is fixed within any particular 

year in the MMM model, to adjust the contribution requires an adjustment to the variable cost 

portion of the equation.   

In WFA/Basin, the STB summarily rejected BNSF’s uncalled for adjustment to the 

variable costs used in the MMM model, reasoning that there was no flaw in the MMM model 

that required such an adjustment.  As the Board explained, MMM is designed to calculate the 

maximum mark-up over variable cost that a carrier can charge any movement in the traffic 

group.55  In other words, the SAC analysis calculates the total revenue that the defendant may 

reasonably charge for all of the traffic in the traffic group.  Once it has determined how big that 

pie is, MMM figures out how to cut the pie into individual sized pieces: one piece for each 

shipper in the traffic group.  This piece of the pie reflects the part of the total SAC costs that each 

shipper is responsible for covering.  The Board determined that movements with higher R/VC 

ratios, no matter the reason why, deserve greater relief than those with smaller ratios.  Whether 

such an imbalance in R/VC ratios is attributable to differences in distance, commodities carried 

or some other factors, the Board did not find any fundamental flaw with the general principle in 

                                                                                                                                                             
Because the variable costs of short-haul movements are significantly less than the variable costs 
of long-haul movements, BNSF argued that a higher R/VC ratio is necessary on short-haul 
movements to generate a dollar contribution that is comparable to that generated on long haul 
movements. See BNSF Third Supplemental Reply in WFA/Basin (Public Edition) filed July 14, 
2008 at III-H-9. 
55 See WFA/Basin February 2009, at 8. 
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MMM that relief should be provided to those shippers making the highest contribution over 

variable cost. 

 In this case, NS is attempting a similar adjustment to that in WFA/Basin whereby TIH 

shipments would be precluded from relief based on an alleged flaw in the MMM approach.  NS 

alleges that the MMM process is flawed because it assigns PTC related costs to non-TIH 

shipments that do not receive any benefit from PTC.  NS has not proven that the MMM process 

incorrectly allocates SAC to the various SBRR customers.  Instead, it makes an unfounded 

allegation based on an unproven assumption.  SunBelt addresses this incorrect and unfounded 

assumption in the next section.   

 Moreover, even if NS were correct that the variable costs for TIH shipments should be 

adjusted to allocate PTC related costs to only TIH movements, equity would require that other 

movements’ variable costs be adjusted to better allocate costs specific for those movements.  The 

Board has long recognized that its Phase III URCS model understates costs to some shippers, 

while overstating costs to others. If the STB were to go down the slippery slope of allowing 

movement specific adjustments in calculating variable costs for the MMM model, it must for 

equity sake allow movement specific adjustments for all movements.  To not allow such 

adjustments for all movements would skew the revenue and cost relationships between different 

shipments on which MMM relies.56 

                                                 
56 This is also the same reason why NS’s assertion that movement specific cost adjustments for 
SAC purposes but not market dominance purposes is incorrect.  Under NS’s approach, a 
movement could exceed the 180% jurisdictional threshold level for market dominance purposes, 
but have an R/VC ratio well below the JT level for SAC purposes. Such an approach is 
nonsensical, and could open the process to gaming from all parties involved.   
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iii. NS Improperly Treats PTC Costs as Unique to TIH Traffic 

 NS states that “the SBRR… would be required to construct a PTC system solely by virtue 

of the fact it carries TIH traffic.”57  But PTC is not unique to TIH traffic and, therefore, even if 

any modification to the MMM analysis were appropriate, PTC does not qualify for the NS’s 

modified MMM approach. 

 The NS narrative does not explain why PTC costs are unique to TIH traffic.  For that 

reason alone, its evidence is unsupported and should be rejected, because the party seeking a 

deviation from precedent has the burden of proof.58 

 The only reason that SunBelt can surmise for NS’s identification of PTC costs as unique 

to TIH traffic is based upon a common railroad industry refrain that, but for TIH traffic, PTC 

installation would not be required.  That refrain, however, is not accurate. 

 The Rail Safety Improvement Act of 2008 requires the installation of PTC on main lines 

over which TIH material is transported.59  The Act defines a “main line” as “a segment or route 

of railroad tracks over which 5,000,000 or more gross tons of railroad traffic is transported 

annually….”60  Thus, with respect to TIH traffic, there are two prerequisites before the PTC 

mandate applies to a rail line.  There must be both (a) the presence of TIH traffic and (b) at least 

5,000,000 gross tons of total traffic.  Neither scenario by itself would require PTC.  Because the 

presence of a substantial volume of non-TIH traffic also is a pre-requisite to the PTC mandate, it 

is inaccurate to contend that PTC would not be required but for the presence of TIH traffic. 

                                                 
57 See NS Reply at III-H-25. 
58 See, e.g., PSCo/Xcel at 644; Otter Tail, slip op. 4; WFA/Basin, slip op. 53-54, 68-69. 
59 49 U.S.C. § 20157(a)(1). 
60 49 U.S.C. § 20157(i)(2). 
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 Furthermore, even if the presence of TIH traffic were the sole basis for requiring PTC, 

the benefits of PTC are not limited to just TIH traffic.  This is especially true for the SBRR 

because PTC replaces CTC as the complete communications and signaling system for the SARR 

across all lines on the SBRR, as opposed to the overlay system that NS will install just on main 

lines.  However, even an overlay system would provide substantial benefits to non-TIH traffic. 

In 2004, ZETA-TECH, a nationally known railroad consulting firm,61 prepared a report 

for the FRA that quantified the business benefits of PTC.62  ZETA-TECH identified and 

quantified direct and indirect business benefits in the following six (6) distinct categories:   

1. Line capacity enhancements; 

2. Dispatching efficiency gains; 

3. Work order issue flexibility; 

4. Locomotive diagnostics; 

5. Fuel savings; and 

6. Shipper benefits. 

 ZETA-TECH estimated that annual business benefits resulting from PTC implementation 

would be in the range of $2.2 to $3.8 billion (in 2001 dollars).63  The first five categories of 

business benefits are direct benefits to the railroads (e.g., reduced track investment, better 

equipment utilization, reduced fuel consumption), although they also would provide indirect 

benefits to shippers (e.g., better equipment utilization which could lead to reduced equipment 

lease and maintenance costs).   
                                                 
61 Zeta-Tech lists as its clients all of the Class I railroads, including NS. See 
http://www.zetatech.com/map/ clients.html. 
62  Zeta-Tech Associates "Quantification of the Business Benefits of Positive Train Control" 
prepared for the Federal Railroad Administration, March 15, 2004. 
63  As noted in the report, the business benefits calculated by ZETA-TECH were exclusive of and 
additive to the railroad safety benefits of PTC.  See 2004 ZETA-TECH Report at 108. 
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 Line capacity enhancements result from closer train spacing and more precisely-planned 

train meets.  Dispatching efficiency gains result from dispatcher improved (real-time) train 

location information.  ZETA-TECH posited that this location information also would allow 

dispatchers to pace trains between meets to optimize fuel consumption.  ZETA-TECH also 

believed that the ability to issue work orders to train crews in real-time and to automatically 

receive diagnostic data from linked-up locomotives would provide efficiencies.64   

 The sixth category of business benefits – "shipper benefits" – refers to total logistics cost 

reductions assuming improved service and static rates.  This very specifically represents the 

value of improved transit times and transit time reliability to logistics networks.  When shippers 

realize better transit times and reliability, they are able to reduce inventory carrying costs, reduce 

or consolidate warehouse and distribution facilities and operations, and free up capital for other 

investments.  Importantly, this benefit is not a result of cost or rate changes; rather it is strictly a 

result of service level changes.  

There can be little dispute that these direct railroad related PTC benefits, if realized, 

would impact all shipment types, including TIH and non-TIH shipments.  Given that all rail 

movements could benefit from the gains brought about by the installation of PTC, there is no 

reason to pile all of the PTC-related costs onto TIH shipments. 

iv. TIH Related Insurance Costs 

As discussed in Section III-D-9, NS incorrectly included an additional insurance expense 

of approximately $5 million per year to nominally cover TIH related accidents.  NS claims that 

the SBRR will have a markedly higher risk of a catastrophic TIH release than other railroads 

simply because it carries a higher percentage of TIH traffic relative to total traffic than other 

                                                 
64 FRA later removed this class of benefits from its restatement of the ZETA-TECH study results. 
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railroads, including NS.  However, the SBRR, at only a fraction of the NS system in both size 

and traffic mix, has a lower risk profile than NS.  In addition, NS has not demonstrated that any 

excess insurance costs are due solely to the transportation of TIH traffic.  Simply stated, there is 

no basis to add an additional “kicker” to the insurance expenses already expected to be incurred 

by the SBRR. 

v. Excess Risk 

As discussed in Section III-D above, SunBelt has not included any additional costs for 

so-called “excess risk” supposedly incurred by the SBRR because of its transportation of TIH 

materials.  Moreover, any excess risk faced by the SBRR is already reflected in the SBRR’s cost 

of capital since this excess risk is already faced by real world railroads on which the SBRR’s 

cost of capital is based.  Finally, making the SBRR incur an explicit additional cost would 

constitute a clear barrier to entry since the NS does not incur the same cost. 

 The NS, like any other corporation, offers its common equity holders the right to default.  

That right is extremely valuable, as when a firm gets into trouble, limited liability allows 

stockholders to simply walk away from the company, leaving all its troubles to its creditors.  

This right to default is exercised through the bankruptcy process, which effectively makes the 

former creditors of the corporation the new stockholders, and the old stockholders are left with 

nothing.  

The Class I railroad stockholder’s right to simply “walk away” in the event of severe 

corporate distress, including distress from a catastrophic TIH shipment spill, does not go 

unnoticed or unaccounted for by the market.  The costs of the bankruptcy come out of the 

common shareholder’s pocket.65  Creditors foresee the costs and foresee that they will pay them 

                                                 
65 See Brealey, Myers and Allen at pages 477 to 480 for a discussion of the impact on capital 
costs due to bankruptcy. 
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if default occurs.  For this, they demand higher compensation in advance in the form of higher 

payoffs when the firm does not default.  This comes in the form of higher promised interest rates 

on debt.  These higher promised interest rates reduce the payoffs to common equity holders and 

reduce the market value of their shares.  This ultimately leads to a higher cost of common equity. 

In simple terms, the railroad industry cost of capital already reflects the cost of any excess risk 

faced by the railroads. 

The SBRR’s cost of capital is directly based on the railroad industry cost of capital, and, 

therefore, the cost of any excess risk faced by the SBRR is already accounted for in the cost of 

capital calculation.  Because the SBRR already is directly paying for this excess risk, forcing it to 

incur additional costs would create a barrier to entry since the NS does not incur these additional 

costs.  The STB explained in West Texas that an entry barrier occurs when the stand-alone 

replacement is forced to incur an expense not incurred by the incumbent.66  NS has not incurred 

any additional costs for excess risk due to the carriage of TIH traffic that is not incurred by the 

SBRR.  Stated differently, the SBRR incurs all of the costs that the NS incurs to carry TIH 

traffic, including operating costs, investment costs and capital costs.  Including additional TIH 

related costs for the SBRR not incurred by the NS would allow the NS to capture monopoly rents 

on costs it did not pay. Any additional excess risk cost is a clear barrier to entry and must be 

excluded from the SAC analysis. 

b. AEPCO 2011 Trainload Adjustment 

 SunBelt explained in Opening why the adjustments to URCS Phase III variable costs 

used in the MMM model first suggested by the STB in the AEPCO 2011 case are unwarranted 

                                                 
66 See West Texas at 670. 
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and unnecessary.67  SunBelt also demonstrated that, even if one were to make the AEPCO 2011 

adjustment to the MMM model, it would have no appreciable impact on the model’s results.  

This is because the SBRR carries very little traffic in so-called “hook and haul” trainload service. 

 In Reply, NS concedes that SunBelt made the AEPCO 2011 trainload adjustment, but 

asserts SunBelt made two errors in its implementation.  First, NS asserts that the URCS standard 

unit train empty-return ratio for trainload traffic should not be used when developing the variable 

costs of service.  And second, NS states that SunBelt arbitrarily limited the adjustment to traffic 

in which NS originates and delivers the movement, instead of movements that the NS receives in 

interchange at New Orleans, Meridian and Birmingham.68  Both of NS’s assertions are wrong. 

 NS claims that Sunbelt’s use of the empty return ratio for unit train traffic was improper, 

and it purports to have corrected this error by costing the SBRR’s traffic using defendants' empty 

return ratios for the applicable traffic group.  However, NS can make its so-called "correction" 

only by overriding the values in the Board's URCS Phase III costing program, which 

automatically utilizes an empty/return ratio of 2.0 for trainload or unit train traffic.  NS’s 

approach constitutes the sort of movement-specific manipulation that the Board prohibited in 

Major Issues. Furthermore, the exercise is nonsensical as it treats the movement as trainload or 

unit train for some URCS purposes (such as the absence of various switching costs), but not for 

others (the empty/return costs).  In effect, NS is seeking to artificially lower the variable costs of 

the SBRR's non-coal, primarily intermodal, traffic in order to dilute the MMM relief for the issue 

traffic. Major Issues prohibits this type of results-oriented approach. 

 Second, NS claims that SunBelt inappropriately did not apply the AEPCO 2011 

adjustment to trains NS currently receives in interchange from other railroads at New Orleans, 
                                                 
67 See SunBelt Opening at III-H-14 to III-H-19. 
68 See NS Reply at III-H-28.  
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Birmingham and Meridian. NS’s position is incorrect. The Board’s concern in AEPCO 2011, and 

as articulated again in EP 715, was with overhead traffic handled as trainload traffic by the 

SARR for which the residual incumbent was left to perform and incur the costs of origination 

and delivery: 

There is a disconnect between the hypothetical cost of providing service to 
these movements over the segments replicated by the SARR and the 
revenue allocated to those facilities.  When the proposed SARR includes 
cross-over traffic of carload and multi-carload traffic, it generally would 
handle the traffic for only a few hundred miles after the traffic would be 
combined into a single train.  As such, the “cost” to the SARR of handling 
this traffic would be very low.  In recent cases, litigants have proposed 
SARRs that would simply hook up locomotives to the train, would haul it 
a few hundred miles without breaking the train apart, and then would 
deliver the train back to the residual defendant.  All of the costs of 
handling that kind of traffic (meaning the costs of originating, terminating, 
and gathering the single cars into a single train heading in the same 
direction) would be borne by the residual railroad.69  
 

For traffic NS receives in interchange at New Orleans, Meridian and Birmingham, it is another 

carrier—not NS—that incurs the “costs of originating, terminating, and gathering single cars into 

a single train heading in the same direction.” Therefore, this traffic should not be subject to the 

AEPCO 2011 MMM adjustment. 

c. SunBelt Correctly Indexed Variable Costs In the MMM Model 

NS argues that SunBelt “used the wrong index”70 to adjust the MMM variable costs.  

Rather than using the Board’s standard URCS indexing approach, NS believes that the RCAF-A 

should be used to adjust MMM variable costs as required by Major Issues and used in other STB 

cases, including AEPCO 2011. 

As explained by SunBelt in Opening, the URCS index is a better index to use to adjust 

variable costs than the RCAF-A since it more accurately reflects changes in variable costs 
                                                 
69 See EP 715 at 16. 
70 See NS Reply at III-H-29. 
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incurred by the railroad.  NS has not provided any proof that the RCAF-A better reflects changes 

in URCS variable costs than the URCS index the STB uses to index Phase III costs. 

The Board determined in OG&E that the standard URCS indexing approach would 

produce the most accurate results in developing future variable costs for rate prescription 

purposes, and directed its use.71  Obviously it would be inappropriate to use two (2) different 

indices to accomplish the same, singular purpose, i.e., to forecast variable costs.  

The use of a forecasted NS-specific URCS index also is better suited to the goals of the 

MMM approach than the application of the more general RCAF-A index.  The STB indicated in 

WFA/Basin II that it is the accurate presentation of the defendant railroad’s variable costs that is 

key to the MMM’s ability to maintain differential pricing required by the defendant carrier.  

In sum, for MMM to correctly calculate the degree of differential pricing 
needed by the defendant railroad to recover the total SAC costs over the DCF 
analysis period, we need to properly forecast the defendant carrier’s variable 
costs.72 

 
If the key is developing accurate estimates of the defendant carrier’s future variable costs, 

using a carrier-specific URCS index provides a more accurate approach than application of the 

industry-wide RCAF-A.  An URCS index takes into consideration the specific weighting of cost 

components unique to a specific railroad, while the RCAF-A bases its cost weighting on inputs 

from all Class I railroads.  The most accurate way to calculate a defendant carrier’s future 

variable costs is to use an index specific to that carrier.73  

SunBelt rejects all three of NS’s “corrections” in its Rebuttal MMM calculations. 

                                                 
71  See OG&E at 11. 
72 See WFA/Basin II at 30. 
73 SunBelt has updated its NS URCS index forecast in its Rebuttal restatement to incorporate 
actual AAR indexes through 2012, updated labor, material and supplies and fuel changes from 
Global Insight’s December 2012 forecast, and actual 2012 PPI-All Commodity values. 
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4. Maximum Reasonable Rates 

The SAC analysis summarized in Parts III-A through III-G and the accompanying 

Rebuttal Exhibits, and displayed in Rebuttal Exhibit III-H-1, demonstrates that over the 10-year 

DCF period the revenues generated by the SBRR exceed its total capital and operating costs.  

Table III-H-2 below shows the measure of excess revenue over SAC in each year of the DCF 

period for this case. 

 Table III-H-2 
Summary of SunBelt Rebuttal DCF Results for the SBRR 

July 30, 2011 to July 29, 2021 
($ in millions) 

 

 

 

Year  

Annual 
Stand-Alone 
Requirement  

Stand-Alone 
Revenues  

Overpayments 
(Shortfall)  

PV 
Difference  

Cumulative 
PV 

Difference 

 

 (1)  (2)  (3)  (4)  (5)  (6)  
             
 7/30/11-12/11  $143.5  $159.6  $16.1  $16.1  $16.1  
 2012  347.7  411.4  63.7  57.3  73.4  
 2013  355.7  449.7  94.0  76.2  149.7  
 2014  369.8  489.3  119.5  87.2  236.9  
 2015  384.7  537.3  152.6  100.3  337.2  
 2016  402.8  595.6  192.8  114.1  451.3  
 2017  424.3  655.8  231.5  123.4  574.8  
 2018  446.7  718.4  271.7  130.4  705.2  
 2019  470.9  787.4  316.5  136.8  842.0  
 2020  496.4  859.6  363.2  141.4  983.4  
 1/21-7/29/21  301.2  545.4  244.2  87.9  1,071.2  
 ________________________ 

Source:  SunBelt Rebuttal e-workpaper “Exhibit III-H-1 Rebuttal.xls.” 
 

 
Application of MMM yields the following maximum R/VC ratios for each year of the 

DCF model. 
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 Table III-H-3 

Rebuttal MMM Results 
 

 

 Year  Maximum R/VC  
 (1)  (2)  
     
 7/30/11-12/11  257.9%  
 2012  210.7%  
 2013  179.6%  
 2014  166.4%  
 2015  154.3%  
 2016  144.5%  
 2017  136.8%  
 2018  130.3%  
 2019  125.0%  
 2020  120.7%  
 1/21-7/29/21  116.1%  
 ________________________ 

Source: Rebuttal Exhibit III-H-2 
 

 
As indicated in Table III-H-3, the maximum R/VC ranges from 116.1 percent to 257.9 

percent over the 10-year DCF period. 

The maximum lawful transportation rate for the SunBelt traffic covered by Tariff NSRQ 

65912 equals the greater of the jurisdictional threshold or the MMM maximum rate.  Table III-

H-4 compares NS’s rate at 3Q11 to the jurisdictional threshold and the MMM maximum rate.  

The issue NS rate is greater than both the jurisdictional threshold and the MMM rate. 
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Table III-H-4 
Maximum Rate Comparison for the Movement of STCC 2812815 

From McIntosh, AL to New Orleans, LA as of July 30, 2011 
($ per Carload) 

 

 

  
Item  Source  

Rate 
Per Car  

 (1)  (2)  (3)  
        
 1. NS Rate  Tariff NSRQ 65912  $8,088  

 2. Jurisdictional Threshold Rate  Rebuttal II-A-1  $3,008  

 3. MMM Rate  1/  $4,309  

 4. Maximum Rate  2/  $4,309  

 5. Overcharge included in NS Rate  Line 1 – Line 4  $3,779  
 ________________________________ 

1/ Table III-H-3 MMM Ratio x NS 3Q11 variable cost per carload. 
2/ Greater of Line 2 or Line 3 

 

 
At 3Q11 levels, the maximum rate for the issue SunBelt traffic equals $4,309 per carload. 
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IV. WITNESS QUALIFICATIONS AND VERIFICATIONS 

 
 This Part contains the Statements of Qualifications and Verifications of the witnesses 

who are responsible for the Narrative portions of SunBelt’s Rebuttal Evidence (and the exhibits 

and workpapers referred to therein) identified with respect to each witness.  
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