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Honorable Sir:

Enclosed please find the original and ten copies of the veto message
of Governor David A. Paterson of the State of New York, dated July 10,
2008, which relates to the issues before the Board in the captioned matter.

Thank you for your attention to this matter.
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STATUS:

86737-A FUSCHILLO Same as Uni. A 9655-A_Sweeney

. Environmental Conservation Law

TITLE....Relates to the special powers of the metropolitan transportation authority and jurisdiction over
an entity operaling a facility processing solid waste

01/15/08 REFERRED TO ENVIRONMENTAL CONSERVATION
01/23/08 1ST REPORT CAL.103

01/28/08 2ND REPORT CAL.

01/29/08 ADVANCED TO THIRD READING

06/12/08 AMENDED ON THIRD READING 6737A

06/17/08 PASSED SENATE

06/17/08 DELIVERED TO ASSEMBLY

06/17/08 referred to environmental conservation

06/19/08 substituted for a9655a

06/19/08 ordered to third reading rules cal.435

06/19/08 passed assecmbly

06/19/08 returned to scnate

06/27/08 DELIVERED TO GOVERNOR

07/07/08 VETOED MEMO.13

SUMMARY:

FUSCHILLO

Amd §827-0701 & 27-0711, En Con L; amd S1266, Pub Auth L
Relates to the special powcrs of the metropolitan commuter transportation authority 10 manage, contro}
and direct maintenance and operation of transportation facilities, cquipment or real properly operated by
or under contract, lease or other arrangement and jurisdiction over an entity that operates a facility that
processes or conveys contaminated or uncontaminatcd solid waste.

VOTING:

06/17/08 S6737-A  Senate Vote Aye: 61 Nay:0
06/17/08 S6737-A Senate Vote Ayc: 61 Nay' 0

Aye Adams Ayc Alesi Aye Aubertine Aye Bonacic

Aye Breslin Aye Bruno Aye Connor Aye DcFrancisco
Aye Diaz Aye Dilan Aye Duane Aye Farley

Aye Flanagan Aye Fuschillo Aye Golden Exc Gonvalez

Aye Gnffo Aye Hannon Aye %ﬁzgson Aye Huntley

Aye Johnson C Aye Johnson O Aye Klcin Aye Krueger

Aye Kruger Aye Lanza Aye Larkin Aye LaValle

Aye Leibell Aye Libous Aye Little Aye Maltese

Aye Marcellino Aye Maziarz Aye Montgomery Aye Morahan

Aye Nozzolio Aye Onorato Aye Oppenhcimer  Aye Padavan

Aye Parker Aye Perkins Aye Rath Aye Robach

Aye Sabini Aye Saland Aye Sampson Aye Savino

Aye Schneiderman  Aye Serrano Ayc Seward Aye Skclos

Aye Smith Aye Stachowski Aye Stavisky Aye Stewart-Cousins
Aye Thompson Aye Trunzo Aye Valesky Aye Volker

Aye Winner Aye Young

http://public.leginfo.statc.ny us/bstfrmef.cgi

7/10/2008
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BILL TEXT:
STATE OF NEW YORK
S. 6737--A A. 9655--A
Cal. No, 103
SENATE - ASSEMBLY
January 15, 2008
IN SENATE -- Introduced by Sen. FUSCHILLO -- read twice and ordered
printed, and when prinLed Lo be commiltied Lo the Commitiee on Environ-
mental Conservation —— reported favorably from said comm-ttee, ordered

to first and second report, ordered to a third reading, amended and
ordered reprinted, retaining its place in the order of third reading

IN ASSEMBLY -- Introduced by M. of A. SWEENEY, ALFANO -- read once and
referred to the Committee on Environmental Conservation -- commiltee
discharged, bill amended, ordered reprinted as amended and recommitted
to said committee

AN ACT to amemndd Lhe environmental conservalion law and Lhe public
authorities law, in relation to special powers of the metropolitan
transportation authority

The People of the State of New Yoxk, reprxesented in Senate and Assem-—
bly, do enact as follows:

Seclion 1. Subdivision 2 of section 27-0701 of the envaronmental
conservation law, as amended by chapter 253 of the laws of 1988, is
amended to read as follows:

2. "Solid waste managemenl facility" means any facility cmployed
beyond the 1nitial solad waste collection process including, but not
limited to, transfer stations, baling facilitaes, rail haul or barge
haul facilities, £acilities that process, transfer, tranasload or store
contaminated or uncontaminated sol:d waste, processing syslLems, includ-
1ng resource recovery facilities or other fac-lities for reducing solid
10 waste volume, sanitary landfills, facilities for the d-sposal ot
11 construction and demolition debris, plants and facilities for compact-
12 1ing, composting or pyrolization of solid wastes, incinerators and olLher
13 solad waste dispcsal, reduction or conversion facilities.

14 § 2. Section 27-0711 of the environmental conservation law, as added
15 by chapter 399 of the laws of 1973 and as renumbered by chapter 425 of
16 Lhe laws of 1977, is amended to read as follows:

17 § 27-0711. Local laws, ordinances and rcgulataions.

18 1. Any local laws, ordinances or regulations of any governing body of
19 a county, city, town or village which are not 1inconsistent wilh thas

WO W =] oW

EXPLANATION--Matter in italicas {underscored) 1s new; matter ain brackets
[=] is old law to be omitted.
L3D05349~10~8

http.//public.leginfo.state.ny.us/bstfrmef.cgi 7/10/2008




RETRIEVE Page 3 of 6

8. 6737--A 2 A. 9655--A

title or wath any rule or regulation which shall be promulgated pursuani
to this title shall not be superseded by 1L, and nothing in thas title
or 1n any rule or regulation which shall be promulgatea pursuant to this
title shall proclude the right of any governing body of a couniy, city,
town or village to adopt local laws, ordinances or regulations whach are
not aincensistent with this title or with any rule or regulation which
shall be promulgated pursuant fo Lhls title provided, however, that the
exercise of such right by a county shall relate only to the area Lhereof
outside any city, v-zliage or arca of any town outside the village or
10 wvillages therein during such taime as such city, village or town has
11 1local laws, ordinances or regulations consistenl wath this title or with
12 any rule or regulation which shall be promulgated pursuvant to this
13 taitle. Any local laws, ordinances or regulalions of a county, city, town
14 or wviliage which comply with at least the minimem applicable require-
15 ments set forth in any rule or requlation promulgated pursuanl to this
16 tatle shall be aeemed consistent with this title or with any such rule
17 or regulation.

18 2. Notwithstanding subdivigsion one of this__ section, the appropriats

19 governing body of any municipality having a population of less than one

VOaJonina b=

21 tion over any entity, other than the metropolitan tranaportation author-
22 aty or 1ts subsidiaries or statutory affiliates ancluding, wathout lami-
23 tation, the New York gity transit authority or aits subsidiaries, that
24 operates a solid waste management facility

25 § 3. Subdivisaion B8 of section 1266 of the public authorities law, as
26 amended by scction 23 of part O of chapler 61 of the laws of 2000, as
27 amended to read as follows:

28 8. The authority may do all things 1t deems necessary, convenient or
29 desirable to manage, control and direct the maintenance and operation of
30 transportation facilities, equipment or rea! property operated by or
31 under contract, 1lease or other arrangement with the authority and aits
32 subsaidiarics, and New York city trans:l suthority and its subsidiaries

33 Except as provided under seaotion 27-0711 of the envaronmental conserva-
34 tion law, or as hereinafter specilally provided, no municipality or pola-
35 tical subdivasion, including but noL limited Lo a county, clily, village,
36 Lown or school or other dislrict shall have jurisdiction over any facll-
37 1ities of the authority and its subsiadiaries, and New York ecity transit
38 authority and its subsidiaries, or any of their activities or oper-
39 ations. 'The local laws, resolutions, orainances, rules and recgulations
40 of a municipality or political subdivision, hereto*ore or hereafter
41 adopted, conflicting with this title or any rule or regulation of the
42 authority or ils subsidiarles, or New York city transit authority or its
43 subsidiaries, shall not be applicable to the activities or operations of
44 the authority and 1ts subsidiaries, and New York city transit authority,
45 or the facilities of the authority and 1ts subsaidiaries, and New York
46 city transit authority and its subsidiaries, excepl such facililLies Lhat
47 are devoted Lo purposes other than transportation or transit purposes,
48 ainoluding a solid waste management facility, as defined in subdivision
49 two of saction 27-0701 of the environmental conservation law, on_the
50 authoraity's_ property, or the property of its subsidiaries or statutory
51 affailiates inoluding, without lamitation, the New York exty trans:t
52 authority or its subsidiaries, regardless of_ whaether the property 21

53 owned, leased, or under contragt to another entity Each municipality or
54 political subdivision, including but not limted to a county, caty,
55 wvillage, town or district in which any facilities of the authority or
56 1ts subsidiaries, or New York city transit author:Ly or 1ts subsidiaries

http://public.ieginfo.state.ny.us/bstfrmef cgi 7/10/2008
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5. 6737--A 3 A. 9655--A

are located shail provide for such facilities police, fire and health
protection services of the same character and to the same extent as
those provided for residents of such municipaliiy or political subdivi-
sion.

The jurisdiction, supervision, powers and dufies ol the departmeni of
transportation of the state under the transportation law shall not
extend to the authority in the exercise of any of i1ts powers under this
title. The authority may agroe witk such department for the execution by
such department of any grade crossing elimination project or any grade
10 crossing scparal.on reconstruction oroject along any ratlroad facility
11 operated by the authority or by one of 1ts subsidiary corporations or
12 under contract, lease or other arrangement wilh the authoraity. Any such
13 project shall be executed as provided in article ten of the transporta-
14 tron law and the railroad law, respectively, and the costs of any such
15 project shall be borne as provided in such laws, except that the author-
16 aty's share of such costs shall be borne by the state.

17 § 4. This act shall take effcct immediately.

L@ DWW N =

SPONSORS MEMO:

NEW YORK STATE SENATE
INTRODUCER'S MEMORANDUM IN SUPPORT
submitted in accordance with Senate Rule V1. Sec 1

BILL NUMBER: S6737A

SPONSOR FUSCHILLO

TITLE OF BILL:

An act to amend the environmental conservation law and the public
authorities law, in relation to special powers of the metropolitan
transportation auvlLhoraty

PURPOSE:

To ensure that all facilities that process or transfer solid waste in
the state which may be located on properlLy of the MTA opecrale in compli-
ance with state envirormental conservaiion laws and any appropriate
municipal or political subdivision law, rule or regulation with respect
to such facility

BUMMARY OF PROVISIONS:

This bill amends seclLlion 27-0701 of the environmental conservation law
to expand the definition of "solid waste management facility” to include
facilities that process, transfers, transloads or stores cortaminated or
uncontaminated solad waste. Also, the bLll amends section 27-0711 allow
the appropriate governing body of any municipality having a population
of less Lhan one million to have jurisdaction over any enlily, other
than the MTA or 1%s subsidiaries, that operates a sclid waste management
facilaity Finally, the bill amends subdivision B of scction 1266 of the
public authorities law to make 1t clear that wmunicipalities having a
populalion of less Lhan one million have jurisdiction over entaties,
other than the MT A or 1ts subsidiaries, that operate solid waste

http://public.lcginfo.state.ny.us/bstfimef,cgi 7/10/2008
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management facilities regardless of whether the property 13 owned,
leased or under contract to another entaity.

EXISTING LAW:
None.

JUSTIFICATION. .

Currertly, some contaminated and uncontaminated solid wastec handlang,
processing and hau.ing operatiors, including Construction & Demolition
{C&D} operations, are avoiding all state and local regu.ation by affil-
1ating themselves with railroad cntities and claiming thal Lhe state and
municipalaities are preompted by the lnterstate Commerce Commissicn
Termination Act (ICCTA) from regulating such operations. This 1s clearly
not in the best nterest of the public health, welfare and safety. Such
arrangemerts promoting unregulated C&D, solad waste, harardous waste and
other operations clearliy threaten the environment and the teaith and
safety of the surrounding communi:ties and have been the subject of chal-
lenges in court and al the federal Surface Transportation Board that
regulates railroads. In fact, a recent STB decision in the case of a
solid waste managemenl facility operating on private property leased by
the tacility owners from the MTA, found that a facility built and oper-
ated as a transloading facility for construction and demolilion debris
{C&D) on property leased by the MTA does not gualify for Federal
precmption under 49 G.S.C. 10501(b} and is thercfore fully subjeclL to
local regulation by the town thai brought the action. This decasion,
however, 1s being reviewed This bill would therefore make 1t clear thatl
facilities owned by entities, olLher than the MIA or i1ls subsidiaries,
need o be in full compliance with state and local laws that are
intended Lo regulate these facilities and their operations

LEGISLATIVE HISTORY:
Vetoed 2006. Veto message 357,
Vetoca 2007 Veto message 159.

FISCAL IMPLICATIONS:
None.

LOCAL FISCAL IMPLICATIONS.
None.

EFFECTIVE DATE*
Immediately.

VETO MESSAGE:

VETO MESSAGE - No 13

TO THE SENATE.

I am returning herewith, without my approval, the following bill:

http //public.leginfo.state ny us/bstfrmef.cgi 7/10/2008
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Senate Bill Number 6737-A, entaitled-

"AN ACT to arend the environmental conservation law and the publac
authorities law, in relation to speclal powers of the metropolitan
transportation authority”

NOT APPROVED

This bill secks Lo grant local governments other than New York OCity
Jurisdiction over any entity - other than the Metropolilan Transporta-
tion Authority ("MTA"} or its subsidiaries - operating a "solid waste
management facility.™ This bill would also place municipal jurisdiction
over such facilities on par wath that of the Department of Environmental
Conservation. inally, this b:1]1 would allow municipalities to regulate
solid waste management facilities on MTA property, not wilhstanding an
MTA cxemption from local laws regording transportation-reclated activ-
ities.

This bi11i - like similar bills vetoed last year by Governor Spitzer
and In 2006 by Governor Pataki -~ was proposed in response to a disputc
relating to a construction and demolition rail waste transfer facllaty
operating 1in the Town of Babylon i1n Suffolk County. PresenLly the case
18 1n litigation awaiting final decisions from Lhe Surface Transporla-
tion Board and an appellatec court.

Although 1 certainly recognize the desire of local governments Lo
regulate rail facilities operating within the.r boundaries, as a general
rule such local laws and ordinances arc preempted by the federal Inter-
stale Commerce Commission Termination Act ("ICCTA"). Encouraging munici-
palities to regulale in this area could invite coslly and unnecessary
litigation involving federally preempted areas. But even If no federal
preemption were involved, the provisions of thas bill raise other
gignificant concerns. For cxample, the New York State DepartmenL of
Transportation ("DOT") indicates that closure of the rail facilaly an
Babylon would result in an additiconal 32,825 loaded 20-ton trailer dump
trucks - and an egual number of empty returning trucks - traveling on
downstate roads and bridges each year, which would have an adverse
ampact on traffic congestion, bridge wear and air quality. Tn addition,
the bill would permit locaiities to impose divergent requirements on
solid waste management facilily operators, wnich could rosuli in a
patchwork of laws that conflict with or undercut statewide oversight by
the Department of Environmental Consexvation ("DEC"}. Also, MTA's trans-
portation-related activities must remain free [rom local regulation to
allow MTA to provide a uniform mass transit nctwork. The MTA, DOT, DEC,
tne Department of State and the City ol New York all recommend that th:s
b1il be vetoed ftor some or all of these rcasons.

1 understand Lhe desire of the proponents of this bi1ll to provide
greater local control over rail facilaties. However, because such
restriclions generally arc preempted by federal law, this legislation
will nol dchieve 1ls desired goals and could have other adverse conse-

quences. Further, rail transport must be preserved as a viable alterna-
tive Lo truck traffic on local community roads.

The bill i1s disapproved. (signed) DAVILD A. PATERSON

http://public leginfo.state.ny.us/bstfrmef.cgi 7/10/2008




