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Immediate attention requested

Dear Mr. Secretary:

On behalf of PYCO Industries, 1Inc. ("PYCO"), enclosed
please find an original and ten copies of a Reply to SAW's
"Second Supplement" which was filed by SAW on June 13. This
Reply relates to cross motions which PYCO believes are currently
under consideration for a decision to be issued on or by June
25. PYCO accordingly requests that it be immediately circulated
to the Board and staff considering action in F.D. 34802.

The same document also contains a Petition to Revoke SAW's
acquisition exemption in F.D. 33753 (Sub-no. 1). I include an
original and ten copies of the document for filing in that
docket, and a $200 filing fee.

- Thank you for your assistance in this matter.
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Gary McLaren, Esg. (w/encl.) (for PYCO)
John Heffner, Esg. (w/encl.) (for WTL) , SN G o

Michael Roper, Esq. (w/encl.) (for BNSF)
William Sippel, Esqg. (w/encl.) (for USRP)




BEFORE THE
SURFACE TRANSPORTATION BOARD

PYCO INDUSTRIES, INC. -- . )
ALTERNATIVE RAIL SERVICE -~ ) F.D. 34802
SOUTH PLAINS SWITCHING LTD. )

SOUTH PLAINS SWITCHING, LTD ) _
-- ACQUISITION EXEMPTION -- ) F.D. 33753 (Sub-no.1)
BNSF RAILWAY COMBANY ) :

PETITICNER PYCO INDUSTRIES!
REPLY TO SAW'S "SECOND SUPPLEMENT" TO SAW'S SECOND
PETITION TO TERMINATE
and

PETITION TO REVOKE SAW'S
ACQUISITION EXEMPTION

I'. REPLY TO SAW'S "SECOND SUPPLEMENT"

The current alternative rail service order provides for
. such service to PYCC Industries, Inc. (PYCO) through June 25,
2006. On June 7, 2003, PYCO, which ships the majority of
carloadings on incumbent rail provider South Plains Switching,
Ltd's (SAW's) system in Lubbock, filed a Petition for Extension
of Alternative Rail Service for 120 more days. PYCO's Petition
for Extension also served as PYCO's ~rep1y to SAW's initial
"Supplement" (filed May 24)_tb its pending second Petition to
Terminate Alternative Rail Service (filed March 30).1

On June 13, SAW filed a document entitled "Reply in

1 In sAW's "Second Supplement" filed June 13, SAW
incorrectly states that PYCO responded to SAW's first (May 24)
Supplement on May 26. PYCO tries to keep up with SAW's shotgun
approach to filing termination petitions, but we are not that fast.
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Opposition to Petition for Alternative Rail Service." .If that
document were intended as SAW's Reply to PYCO's Petition for
Extension, then PYCO would not be entitled to a reply under this
Board's rules. 49 C.F.R. § 1104.13(c). However, thé cover
letter from SAW's counsel as well as the'very first sentence of
.SAW'S "Reply" (on page 2) does not call the document a reply,
‘nor describe it as such, but instead callsv it a '"Second
Supplement to [SAW's] Pefition  to Terminate Alfernative' Rail
Service." |

1. SAW's Second Supplement should be stricken. Given
SAW's . own characterization of its pleading, it is simply not
. permissible under this Board's rules. Just as was SAW's initial
supplement,2 SAW's "Second Supplement" is both out of time (in
violation of 49 .C.F.R. § 1104.6}) and an impermissible reply to a
reply (in violation of 49 C.F.R. § 1104.13). The "Second
Supplement" also amounts to (by our count) a fourth petition to

‘terminate. As such, it should still be stricken as contrary to

the policy stated in 49 C.F.R. § 1146.1(d)(1). The last
'sentenée of that regulation states that “Ic]arriers are
admonished not to file ... .a petition [to terminate]
prematurely." It is surely premature to file a fourth petition

to terminate while the second and third are still pending.

Whatever it is, or is intended to be, the "Second Supplement"

2 pyco raised the same objections to SAW's first
supplement. See PYCO Industries' Motion for Extension of
Alternative Rail Service filed in this docket on June 7, 2006,
at p. 1.



should be stricken.

2. SAW's latest djurisdictional argumént. Like SAW's
initial "Supplement," SAW's "Second Supplement" appears to raise
a jurisdictional question. SAW argues now that this Board lacks
"authority" over the tracks at issue in this proceeding.3 SAW
asserts that the "tracks are.switching tracks as to which the

Board does not have abandonment authority by wvirtue of 49

U.8.C. § 1090s6. Citing Battaglia Distributing Co., Inc. v.

Burlington Northern, 2 S8TB 323 (1997), SAW says that if the

Board lacks authority over abandonment, .it lacks authority to
order alternative rail service.

a. The service involved is on or immediately adjacent to

unabandoned mainline track. PYCO's Plant No. 1 is located on
the old  Fort Worth and Denver Railway (FWD) mainline from
Sterley to Lubbock,'abutting the western side of the old FWD
freight yard‘in Lubbock on both the north and south. As SAW
admits, PYCO's Plant No. 2 is served off tracks 929%8 and 9200,
which are also part of the old FWD mainline, and which
interconnect with the BNSF yard via track 231.

SAW represents that its yard track 6 interconnects with
PYCO's private track serving PYCO Plant No. 1. However, Track 6

also interconnects with a "wye" onto a lead over which several

3 SAW claims that this argument only recently came to the
attention of SAW's counsel, and is being presented to the Board
for the first time. SAW June 13 pleading at p. 4. To the
extent that PYCO needs leave to reply, SAW's statements at the
top of the p. 4 provide ample grounds. to grant PYCO leave to
reply, and PYCO requests leave on that basis if leave 1is
necessary.



other customers or potential customers, including Hi Plains Bag
'and Bagging are served. Thus track 6 functions as part of a
track serving multiple customers. Although the part of track 6
actually accessing the PYCO private tracks is only abéut 1100
feet in length, it is misleading to represent that this is the
track's length, as SAW does in its "Second Supplement" at 6.
Similarly, track 310 serving to connect the old FWD mainiine
with PYCO Plant No. 2 ié over one mile long, but‘it runs through
Farmers Cooperative Comp;ess td the south, serves that shipper
as well as PYCO, and also serves as an alternative route to
Attebury Grain. All these tracks have historically been owned
and maintained by the railroad operating them, not by shippers,
and they.have_served multiple shippers.

The FWD mainline ~was and is a 1line of railroad
unquestionably within this Board's abandonment jufisdiction.
Burlington Northern (BN) obtained an exempt abaﬁdonment
-authorization for a portion of the old FWD line from Sterley to

Lubbock in Burlington Northern Railrocad Company -- Abandonment

Exemption --in Floyd, Hale and Lubbock Counties, TX, AB-6 (Sub-

no. 337X), dated March 27, 1992 (1992 ICC Lexis 61), but that
authorizatién did not encompass the roughly nine miles of
trackage from the old passenger terminal in Lubbock out to about
eight miles east of Lubbock (where MP 351.15 is located). For
-reference purposes, MP 359 is roughly in the center of the old
FWD freighﬁ yard that PYCO's Plant No. 1 partially surrounds.

See track charts attached as Appendix I. The nine miles of old



FWD mainline left after the abandonment in AB-6 (Sub-no. 337X)
interconnected with the old Atchison Topeka line through
Lubbock.. The "remnant" was thus not some kind of isolated or
accidental severed fragment, bpt continued to serve shippers in
the Lubbock area. No one has ever sought abandonment authority
for it, least of all SAW.

SAW in its "Second.Supplement" appears to believe that it
can simply arbitrarily reclassify the old FWD as "switch" track
and abandon it without STB authorization. SAWkis incorrect. In
particular, no railroad can unilaterally deprive this Board of
jufisdiction by réclassifying mainline track as "switching"
track, regaraless of weight of rail, number of shippers, or any
other factor SAW chooses to cite. Once a railroad undertakes to
provide '"common carrier" services over a particular line of
railroad, the obligatién to provide those services continues
until the railroad obtains from this Board abandonment (or
discontinuance) authorization, "irrespective of any subsequent
change in the wuse or operation- of that track or the

classification of the track by the carrier."4 SAW therefore

4  Quotation from ICC's Office of Compliance and Consumer
Assistance in Rails to Trails Conservancy et al., Petition for a
Declaratory Order, ICC F.D. 31292, Opening Statements of Fact
and Argument, dated July 28, 1988, at p. 10. In Qregon_ Short
Line R. Co. Abandonment, 267 ICC 633 (1947), ICC dealt with a
claim similar to that presented by SAW here, the main difference
being that in Oregon Short Line, the railroad argued that ICC
had Jjurisdiction. The State of Utah challenged ICC's
jurisdiction on the ground that the involved line was a spur
track, because the amount of service on the line had steadily

declined over the years. ICC, however, found the track was
clearly a 1line of. railroad for which prior abandonment
authorization was required for cessation of -operations. ICC
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must obtain authority from this Board to abandon historically
regulated mainline track, which is the track serving both PYCO
plant No. 1 and Plant No. 2. Likewise this Board clearly has

authority to provide for alternative rail service to shippers

explained as follows: ﬂ
"If a carrier by voluntary reduction of service with or
without approval of a State Commission, could change the
status of a particular line, our Jurisdiction could be
defeated entirely. Once having assumed common-carrier
obligations subject to the jurisdiction of [ICC] with respect
to a particular line of railroad, that obligation remains
"until appropriate authority for abandonment is obtained."
Id. at 635. Similarly, "[tlhe courts have also consistently
held" that until a railroad receives federal (ICC or, now, STB)
abandonment or discontinuance authority over a 1line, the
railroad's "public service obligation remains notwithstanding
any operational changes, preexisting contractual obligations or
carrier classification of the 1line.® OCE Opening Statement,
supra, at 12, citing New Haven Inclusion Cases, 399 U.S. 392,
461 (1970); Smith v. Hoboken R. Warehouse & S.S. Connecting Co.,
328 U.8. 123, 130 (1946); Thompson v. Texas Mexican R.Co., 328
U.S. 134, 144-45 (1946); Gibbons v. United States, 660 F.2d 225,
229 (7th Cir. 1981), 660 F.2d 1227, 1232-3% (7th Cir. 1981); ICC
v. Chicago & N.W. T.Co., 533 F.2d 1025, 1028 (8th Cir. 1976);
California wv. Southland Rovalty Co., 436 U.S. 519, 529n.6
(1978) . See also Illinois Central R. Co. Congtruction and
Trackage, 307 ICC 493 (195%9) (1.4 mile rail line into a port
facility not an industrial spur). :
Unilateral reclassification of a line is not a permissible
means to avoid federal abandonment jurisdiction, even where the
line has become shorter due to prior abandonments or changes in
use. In Qld Colony Railroad Co. et al. Trustees Abandonment,
224 ICC 681, 682-83 (1938), -a party claimed that after
abandonment of part of a line, the remaining stub-ended section
became an industrial spur. ICC held to the contrary,
explaining. that once a line is under federal jurisdiction, a
railroad "may not lawfully reduce [the] ... line ... to the
status of industrial spur without our permission to abandon
operation...." ICC also explained that a tracks's
"classification by the owner is [not] determinative."
Clinchfield Railroad Co. Abandonment, 295 ICC 41, 44 (1955).
Accord, Chelsea Property Owners -- Abandonment -- Portion of
the Consolidated Rail Corporation's West 30th Street Secondary
Track in NY, NY, 8 ICcCc2d 773, AB 167 (Sub-no. 1094), served
Sept. 16, 1992, aff'd sub nom. Consolidated Rail Coxrp. v. ICC,
29 "F.3d 706 (D.C.Cir. 1994) (line may not be unilaterally
reclassified).




served by the old FWD mainline, just as it has authority to
provide for alternative rail service for shippers served off any
other mainline. |

SAW is left to argue that this Board lacks jurisdiction to
regulate rail service provided to any shipper if there is éome
bit of railroad-owned "side" track between the shipper and the
mainline. With respect, SAW's argument proves too much. It is
hard to imagine how PYCO's Plant No. 1 could be more on the
mainline than it is, since it surrounds the western half of the
old FWD (now  SAW) freight yard. Yet SAW by its argument argues
that it haw unilateral power to cut PYCO off.

SAW's argument amounts to treating 49 U.S.C. § 10906 as
jurisdictional'when it is not. 49 U.S.C. § 10501 (b) provides
‘STB with exclusive,"jurisdiction" over side tracks; 49 U.S.C. §
10906 merely states that the Bbard has no authority to regulate
their abandonment or operation.

The fact that the Board lacksl"authority" over abandonment
or authorization of side tracks does not mean that a railroad
can arbitrarily deny rail service to shippers so long as some
smidgen of "side" track is involved. It merely means that, so
long as SAW brovides adequate service® and an adequate switch,

SAW may provide that service using a track configuration of its

5 SAW in PYCO's complaint proceeding has admitted that 49
U.s.C. § 11101(a) is violated when "a rail carrier
inadequately provides ... reasonably requested rail service."
SAW Motion to Dismiss Complaint in F.D. 34838, at p. 4.

6 49 U.s.C. § 11103 requires SAW to provide switches to
PYCO's privately owned tracks. )



own choosing. Although SAW's tracks are falling apart (SAW has
never rehabilitated them, and PYCO and WTL have complained that
SAW is failing both to inspect and to perform needed repairs),

the‘existing SAW tracks are the historic and existing means of

serving PYCO. They are the switch connections that SAW is
obligated to provide under 49 U.S.C. § 11103 (a). See Battaglia

Distributinq Co. v. Burlington Northern, F.D. 32058, served

June 27, 1997. Since the Board has jurisdiction to regquire
service to PYCO, the Board has jurisdiction to require it over
the tracks historically used for that purpose, at least until.
something better or at leést equivalent is provided by SAW. In
»other.words, this Board may lawfully require alternative service
over what is available, even if parts of it are ancillary track.

The same basic principle applies in cases involving offers of

financial assistance (OFA's). Even though the Board's
"authority" does not encompass side tracks, the Board's
jurisdiction does. Just as the Board has jurisdiction to order

transfer of all ancillary trackage as part of an OFA on

abandonment [e,q,, Railrocad Ventures, Inc. v. STB, 2939 F.3d 523,

5550 (6th Cir. 2002)], or as part of a feeder line application,
so the Board may authorize service over ancillary tracks.

b. . Battaglia does not support SAW. SAW relies on

Battaglia, supra. In the Battaglia case, BN abandoned a side

track over which service had stopped in 1985 due to construction.
of a meat packing facility. The track was partially paved over,

service did not resume, and BNSF in 1988 informed Battaglia



Distributing that service on the .spur in question had been

discontinued. BN offered to sell its interests in the spur to
Battaglia. The Board in Battaglia merely held that once

service had ceased and the spur had been abandoned, the Board
1ackéd authority to require that the spur be reconstructed.
However, the Board noted that if Battaglia purchased BN's
interests in the spur and restored same for service, then BN
would be obligated to provide a switch. Id. at 4-5 (referencing
section 11104, now codified at 11103). All that has happened
here~is that FWD, BNSF, and SAW have discharged their duty to
provide the switch by connecting PYCO to the tracks referenced
by SAW in its pleading. Battaglia does not apply.

Insofar as Battaglia suggests as SAW thinks that common
carriers can arbitrarily sever service to any shipper served off
avﬁside“'track, we think it goes too far. But that need not be
resolved here, for none of the track here is "side" track for
purposes of 49 U.S.C. § 10906. In particular, when parties to a
notice of exemption for acquisition specifically reference
certain trackage, then the act of reference invokes this Board's
jurisdiction. The BNSF/SAW notice of exemption applicable here

specifically included all the track at issue here. . See South

Plaing Switching -- Acquisition Exemption -- BNSF, F.D. No.

33753 (Sub-no. 1), served July 15, 1999 (attached as Appendix
I1). In particular, the notice specifically references tracks
320, 321, 9298 and 9200. When a track is "gpecifically. included

among the lines being acquired under an earlier notice of



exemption," this Board acquires Jjurisdiction even if it

otherwise might be a spur. Valley Feed Co.. v. Greater

Shenandoah Valley Development Company, No. 41068, served Dec.

11, 1998, slip op. at 12, discussing with approval Seminole Gulf

Railway, Inc. -- Abandonment Exemption in Lee County, FL, ICC

No. AB 400 (Sub-no. 2X), served Dec. 22, 1994 (line listed in

notice of exemption’ for acduisition), and Huron & Eastern Ry.

Co. =-- Apbandonment Exemption -- Sanilac County, MI, ICC No. AR

380X, served Dec. 22, 1992 (line listed in notice of exemption
for acquisition).

Although the name "track no. 6" is not specifically
referenced in notice of exemption, that "name" is of recent
vintage or invention. The map attached to the BNSF/SAﬁ contract
(Appendix iII) indicates that what SAW now calls track number 6
was part of the track 9200-9205 sequénéé, and all those tracks
are specifically included in the notice of exemption.’ Thus
track no. 6 in reality is also one of the listed tracks in the
notice.

PYCO understands that the BNSF/SAW contract, when read in
pari materia with the noticé, was intended to create a condition
under which 'SAW could not abandon any trackage necessary or
prudent for service of BNSF customers in Lubbock without (a)

prior BNSF approval and (b) a proceeding before this Board.

7 The map attached as Exhibit B to the BNSF/SAW contract
(Appendix II) indicates that what SAW calls track no. 6 is old
BNSF track 9204. Track 9204 is specifically included in the
F.D. 33753 (sub-no. 1) notice served July 14, 1999.
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c. SAW's argqument violates its contract with BNSF. The

May 3, 1999 contract between BNSF and SAW pertaining to the
assets in question in this proceeding bars SAW from 'seeking
abandonment or discontinuance éuthority for any "rail service®
over the "Rail Line" without prior BNSF written consent. See
"Agreement for the Sale of Certain Assets" attached as Appendix
IT at p. 5, § 2(c). The contract defines "Rail Line" to
encompass all "rail line segments" in Exhibit A of the Contract.
Id. a£ p- 2, Y1(a). Because the relevant "notice of exemption"
[F.D. 33753 (sub-no. 1), served July 15, 1999]_ specifically
lists all the tracks at issue here (compare Exhibit A to the
Contract showing all track segments serving PYCO), SAW must
obtain abandonment authority to withdraw service from PYCO.
Under the contract, SAW must first obtain BNSF consent. BNSF
informs PYCO that SAW has neither sought mnor obtained BNSF
consent to abandon any ser&ice in Lubbock, much less service to
PYCO. The BNSF/SAW contract also bars removal of any track
from fhe Rail Line, other than pursuant to exceptions not
relevant heré, without BNSF prior written consent. BNSF informs
PYCO that SAW has neither sought nor obtained BNSF consent for
any track removal relevant here. Id. 8aW's claim of right to
abandon rail service to PYCO or to remove tracks serving PYCO
amounts to a repudiation of SAW's contrﬁct with and obligations
to BNSEF.

d. SAW's intent. SAW has now filed a number of pleadings

in this proceeding that claim, in effect, that it is exempt from
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any common carrier obligation, or that no common carrier
obligatioﬁ applies to it, or that it can unilaterally abandon
theilines serving all its shippers in Lubbock, including PYCO.
These claims violate the letter and spirit of the SAW/BNSF
contract, and. the notice of exemption under which SAW acguired
the tracks in question.

PYCO 1is a rail dependent shipper with a substantial
investment and commitment to Lubbock and the Texas cotton
industry. PYCO needs reliable rail service. | SAW's "Second
\Supplehent" not .only continues to Justify arbitrary and
unreliable conduct on the part of‘SAW,‘but also amounts to a
repudiation of SAW's obligations under the BNSF/SAW contract and
the related notice of exemption. As such, the ."Second
Supplement" itself is not only eﬁidence justifying continuation
of alternative rail service but also evidence supporting
revocation of SAW's acquisition exemption under which it
acquired the property in question from BNSF. The "Second
Supplement" in this sense justifies and calls for a petition for
revocation of the acquisition exemption in F.D. 33753 (Sub-no.
1). If the exemption_were revoked, SAW would have to reconvey
the property in question back to BNSF.

PYCO has asked BNSF if BNSF objects to revocation of SAW's
acquisition exemption. BNSF has repeatedly stated to PYCO that
BNSF has no objection to revocation but believes that a shipper
should seek that outcome. Accordingly, PYCO petitions below for

revocation of SAW's acquisition exemption.
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II. PETITION TQO REVOKE

Pursuant to 49 U.S.C. § 10502(d) and 49 C.F.R. Part 1121,
PYCO Industries, Inc. ("PYCO"), hereby petitions_ the Surface
Transportation Board (STB or Board) to revoke the exemption by
which South Plains Switching, LLC ("SAW") acquired the
approximately 74,384 feet of tréck in F.D. 33753 (Sub-no.l).

In order to ensure that there is no problem arising from
"deﬁrimental'reliance" By'any third party that might inhibit
grantingvthis petition for revocation, PYCO further petitions
that the revocation be conditioned as follows:

(a) that no leases or sales relating to property on the
line be affected by the revocation; and

{b) to the extent SAW can show detrimental reliénce with
respect to its one possible investment 'in the line (recent
construction of about 5000 feet of storage track), SAW either
may keep that Storaée track or PYCO 1is prepared to hold SAW
harmless for recovery of that investment .8

In the event. SAW claims detrimental reliance, then PYCO
requests the opportuhity to conduct limited discovery to
ascertain the validity of SAW's claim.

Factg. In 1999, BNSF Railway sold approximately 74,384 of

8 PpYCO has presented evidence of financial responsibility
in the amount of $69 million in filings on June 12, 2006, in
F.D. 34844 and June 14, 2006, in F.D. 34890. PYCO incorporates
those showings by reference. This should more than satisfy any
question of PYCO's ability to hold SAW harmless for recovery of
its investment. PYCO does desire discovery to determine the
amount of SAW's investment, if any, and what SAW may recover
from other sources.
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vard tracks and industrial leads located in the southern portion
of the City of Lubbock, Texas, to SAW. The word "sold" is
misleading. The transaction was in the nature of a gift, or
donation, in that BNSF sold the prdpeity to SAW for one dollar
(¢ 1). SAW has not made any substantial investment in the
property since that time in terms of rehabilitation or
extension, with one limited'excéption: in 2006, SAW éonstructed'
approximately one mile of storage track south of the Floyd
Trucking Company property in south Lubbock. PYCC understaﬁds
lthat’the storage track is to store non-revenue cars (i.e., cars
for entities who are not shippers on SAW's lines in Lubbock) . It
'is thus not needed to serve shippers on SAW's lines. SAW has
made no substantial of meaningful effort to rehabilitate any
facilities for shippers in Lubbock. | The track is badly
deteriorated and needs rehabilitation. See Appendix IV (Sneed
Declaration indicating that track 1is ‘'"worn 'out"_ and only
repaired in cases of derailment) .
SAW has engaged in a pattern of threats and intimidation
against numerous shippers on its line, in some instances driving

- off customers (Appendix V, Floyd Declaration®) and in other

9 Floyd Trucking purchased property in southern Lubbock
which included a side track, approximately 2500 feet 1long,
served off an industrial lead then under BNSF ownership. Just
before the sale to SAW in 1999, Floyd Trucking thought it had
made arrangements to restart service, and arranged for Martin

Construction to rehabilitate the lead. However, SAW advised
Floyd Trucking that it would never serve Floyd Trucking, and
Floyd Trucking therefore suspended rehabilitation work. SAW

concocted a make-weight excuse that the switch was defective,
and declined delivery of a car ordered by Floyd to the siding,
but Floyd proved to the contrary by two independent experts.

14



instances silencing customers who complain (Appendix VI, Kidwell

Declarationl©) . - See generally Appendix VII (Lacy Verified
Statement discussing inter alia physical and economic

intimidation and threats by SAW managementll). When a

Floyd complained to STB, at which point SAW's Mr. Wisener
removed the switch. Mr. Floyd in his statement notes that Mr.
Wisener at first threatened removal, and that he knew other
shippers who were fearful of coming forward due to fear of
reprisal. 96. '

When STB's Office of Compliance and Enforcement reminded
SAW's Mr. Wisener of his responsibility to provide service,
Wisener demanded that Floyd pay the bulk of the $25,000 Wisener
claimed it would cost to restore the switch. STB's OCE
ultimately got Wisener to restore the switch. However, SAW's
Wisener then demanded that Floyd Trucking enter into an
industrial trackage agreement which, unlike any similar
agreement, provided that Wisener could tear out the entire side
track after two vyears, on payment of salvage value of the
trackage to Floyd. Naturally Floyd Trucking was not prepared to
agree to service for only two years and then removal of its
track. Since SAW had indicated it would never serve Floyd, and
apparently would use any ruse or subterfuge to achieve that
geal, Floyd Trucking "gave up" on SAW in 2004.

Mr. Floyd specifically supports zrevocation of the
exemption. Dec. at p. 9.

10 Mr. Kidwell notes that when his company had a service
issue with SAW, Mr. Wisener (SAW) "went ballistic" and started
"screaming." "He said he could cut us off and do whatever he
wanted because it was his railrocad." Mr. Kidwell stated this
was a clear threat to retaliate, and that Mr. Wisener went on to
discuss the "incompetence" of the shipper, the "power" of SAW
and his "willingness to use it." Mr. Kidweéll explained that Mr.
Wisener "intended to and did scare the heck out of us." 2.
Mr. Kidwell explains that "[a] SAW shipper lives in fear that
SAW management on a whim will cease service" and that SAW
management is "not compatible with a common carrier railroad."
93. Mr. Kidwell specifically supports revocation o©f the
exemption. Id.

11 Mr. Lacy notes that Mr. Wisener in meetings becomes
progressively more profane and discusses "throwing out" pecple
who have opposing opinions, making meetings "unpleasant
episodes." 9§ 12. Mr. Wisener told PYCO that it would have to
"fend for itself" on NOvember 18, 2005 (§14) (see also log for
that date recording that Mr. Wisener told PYCO that PYCO would
have to take care of itself). After that date, SAW degraded
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railroad's management makes physical as well as economic threats
against some of its shippers in order to silence them, then no
shipper can count on reliable or adequate rail service. Accord,
Appendix VIII (Attebury and Compress letters).

- SAW has actively sought to avold its duties to provide
service to BNSF customers pursuant to its 1999 contract with
BNSF. In the case of PYCO, S8SAW claimed in its initial
Supplement in this proceeding that it has no duty at all by
reason of a commodity eXemption for cottonseed, and in its
Second Supplement at issue in Part I of this pleading that all
the track is side track.it can abandon at will. No shipper can
rely on a railroad making such claims and representations. SAW
has misreprésentéd its willingness and ability to provide common
carrier services, and to assume BNSF'sb responsibilities in
connection with the 74,384 feet of trackage which it obtained
from BNSF pursuant to this Board's authorization in F.D. 33753
(Sub-no. 1), served July 15, 1997.

This Board agreed that SAW was providing inadequate

service, and granted the alternative service petition. PYCO
Industries -- Alternative Rail Service -- South Plains
Switching, Ltd., F.D. 34802, served Jan. 26, 2006. SAW

immediately purported to remove Mr. Larry Wisener from interface
with PYCO, and Mrs. Delilah Wisener purported to assume

management o©f the railrcad. PYCO has detected no meaningful

service to the point -that PYCO was forced to petition for
alternative service under 49 C.F.R. Part 1146.
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change in ménagement style between Mr. and Mrs. Wisener. On the
very day alternative rail service was to begin, SAW moved cars
into its yard so congesting it as to render service viftually
impossible. The situation became so chaotic that BNSF's own
yard was becoming congested, and BNSF moved cars onto SAW's
track 9200, over which it retained certain trackage righté. SAW
personnel engaged in what some might term "juvenile" and others
might term "passive aggressive" ﬁarassment of employees of West
Texas and Lubbock, PYCO's alternative rail provider.

Mrs. Wisener hung up on a call with WTL and PYCO executives
and attorneys to discuss an operating protocol, with her com?any
basically refusing to negotiate. This Board had to impose
médified terms. Decisgion in F.D. 34802, served Feb. 16, 2006. |

SAW moved to terminate alternative service early. PYCO
responded that alternative service was working. In thevfirst 17
days of WTL's alternative service, PYCO shipped more than twice
as maﬁy cars as it was able to ship during the prior 17 days
under SAW. BNSF informed PYCO that BNSF was able to load a 70-
car unit train every 3 days versus every 5 days when SAW
provided service. As this Board recognized, "[t]his‘quicker
loading of unit trains has reduced the number of cars needed by
'PYCO and has allowed PYCO to move more of its products."
Decision at p. 3, F.D. 34802, served February 245 The Board
 denied SAW's petition to terminate alternative service, and
instead extended it for 240 more days. lgLr p. 5. On the

following Monday, February 27, Mrs. Wisener sent a letter to
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PYCO's president and general manager (Mr. Kring) asking for a
meeting to discuss "non-operational" issues, and inquiring what
PYCO expected in terms of service. Ominously, the letter
advised Mr. Kring that the alternative service order ultimately
would expire, and he would have to deal with S8AW. PYCO
responded that it hoped for serﬁice like that iﬁ was receiving
from its alternative service provider, and would be pleased to
meet if SAW had a specific proposal to discuss. PYCO has not
received a response. Instead, SAW keepsvasserting that PYCO
will not meet with.it. But as PYCO has indicated, SAW hangs up
on telephone conferences, and represents that it "throws people
out" of meetings. SAW continues to take hostile actions toward
PYCO, including blockade of the industrial crossing between
PYCO's Plant.No. 1 and PYCO's seed stockpile. PYCO certainly
attempted to negotiate with SAW, but SAW effedtively hung up.
Law. Under 49 U.S.C. § 10502(d), this Board may revoke an
exempt acquisition at any time. 49 U.S.C. § 10502(d) provides
that
"The Board may revoke an exemption, to the extent it
specifies, when it finds that application in whole or in part
cf a proVision of/ this part to the person, class, or
transportation is necessary to carry out the transportation
policy of section 10101 of this title."
In a recent construction of its authority under 4% U.S.C. §
10502 (d), this Board explained that it ”maylrevoke an exemption,

in whole or in part," if it finds any one of three things:
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"(1) the notice of exemption (or request for exemption)
contained false and/or misleading information;

(2) regulation 1s necessary to carry out ‘the rail
transportation policy of 49 U.S.C. 10101; ox

(3) revocation is necessary to ensure the integrity to the
Board's prbcesses.“

SF&L  Railway, Inc. =-- Acquisition and Operation Exemption--

Toledo, Peoria and Western Railway Corporation between La Harpe

and Peoria, IL, F.D. 33995, served Oct. 17, 2002, slip op. at p.

.10. Revocation is appropriate for all the above reasons.

First, although SAW répresented it was submitting to STB
regulation of all the wvarious lines acquired from BNSF, its
"Second Supplement" confirms that this was false and/or
misleading, in that SAW now contends that the lines “are
completely unregulated.

Second, révocation is appropriate to protect this Board's

- processes. In SF&L, Railway, this Board concluded that an A&K-

related "railroad" had acquired a 1line for the purpose of
abandoning and salvaging it, which the Board viewed as abusive

in the face of active shipper opposition. In Land Conservancy-

= Acquisition and Operation Exempﬁioﬁ -- Burlington Northern, 2
STB 673 (1997), this Board concluded that a land trust was
primarily interested in acquiring a line for-preservation as a
railbanked trail, which the Board viewed as abusive in light of

opposition first by rail labor, and then by a group of adjacent

landowners. Revocation is necessary here to protect the
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integrity of the Board's processes. SAW should not be permitted
to misfepresent that it intends to be a common}carrier and then
blatantly degrade or refuse service, blow up at shippers who
complain, use physical threats and'intimidation, and otherwise
operate its lines on a whim. SAW's use of an exemption to
acquire the switching operations in south Lubbock is similar to
SF&L's (A&K's) aéquisition of TP&W's line in Illinois. SF&L
intended to abandon and salvage the railroad.. SAW intended only
to provide service on a whim. Neither intended to operate a
common carrier railroad.

In all events, transfer of the switching operations to SAW
is contrary to national transportation poliby along a medley of
fronts. First, it wviolates sound .eéonomic conditions in
transportation, and 1is contrary to effective competition and
coordinatioh between rail carriers and other modes [4% U.S.C. §
10101(5)]. Second, it is contrary to the encouragement of
honest and efficient management 6f railroads [49 U.S.C. §
10101(9)). Third, it encourages rather ﬁhan prohibits predatory
practices [49 U.S.C. § 10101 (12)].

The testimony by. multiple shippers that SAW employs
physical intimidation and . threats of ’econbmic retaliation is
sufficient ground to establish violation of sound economic
conditions, inconsistency with honest and efficient management,
and predatory practices. Both Hi Plains Bag and Bagging and
Floyd Trucking (Appendices V and VI) have attested that SAW

management made threats to cut off service and retaliate against
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shippers, and that shippers and potential shippers feared that
their service could be cut off at the whim of SAW. The various
declarations provided herewithv indicate that SAW manaéement
addresses issues through profanity, screaming, threats, and
passive aggressive refusal to deal notwithstanding intervention
of regulatory authorities. PYCO has also supplied evidence that
its own executives had éxperienced SAW management's personal
intimidation.12 Moreover, PYCO has complained to the Board
concerning SAW's breaches of the protocoi in the alternative
service proceeding posing physical risks to PYCO personnel.l3
This Board has found that SAW has provided inadequate service to
PYCO. SAW's approach to railroading is not consistent with
applicable transpOrtatiQn policies.

The ability of SAW to operate the lines and to protect: the

interests of shippers is not supported by the record. 1In such
circumstances, an exemption is not appropriate. E.g.,
Transloaders, Inc. -- TLease and Operation Exemption -- F&L

Realty, ICC F.D. 32407, served April 22, 1994, 1994 ICC'LeXiS 55
at pp. *14-*15,

SAW does not operate its switching business on a rétional
basis, working with shippers to stimulate business. SAW works

as a reflection of the Wisener's business style, .which involves

12 pyco first discussed the fact that SAW management's
tactics included physical intimidation in PYCO's original
petition for alternative rail service, dated December 19, 2005.
See Appendix VII, Lacy V.S. supra 9Y 12 & 15.

13 E.g., PYCO Reply and Motion/Petition, Appendix I, § 7,
filed in F.D. 34838 and F.D. 34802 on May 26, 2006. _
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"colorful” language, whimsical likes/dislikes, and reprisals

against any who cdmplaini SAW_getS away with this for three
reasons: (a) SAW's capital investment is very low (it thus has
little to 1dse); (b) SAW is owned by one family, the owners

(not the employeesg) are . the problem, and there is thus no
responsible oversight to correct the situation; and (cj the cost
to enforce common carrier obligations is beyond the means of the
smaller shippers, who (until Mr. Wisener "blew up" on PYCQO) have
borne the brunt of SAW's predatory misconduct.

in Indiana Hi-Rail Corporation -- Lease and Operation

Exemption -- Norfolk and Western Railway Co. Line, F.D. 32162,

served Jan. 30, 1998, a substantial time had elapsed here
between the ‘revoéation petition and the original exempt
acquisition. In such circumstances, the Board suggested that
concerns regarding "adminis:rétive fiﬁality, repose, and
detrimental reliance must be balanced against any benefits to be

derived from reopening and revocation of the exemption."
Decision at STB Lexis p. *9. From the Board's discussion, it
appeared that 'another railroad had acquired the line in gquestion
from the bankrupt Indiana Hi-Rail, such that the petition to
revoke might be moot insofar as the shipper was attempting to
rid itself of the bankrupt carrier. The Board.in any event
indicated that it believed that the shipper would draw no
benefit from a revocation, and that the shipper coﬁld better
pursue relief in fhe form of a complaint for inadequate sérvice,

or a feeder line application.
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In this case, doctrines of repose, detrimental reliance,
and so forth are simply ﬁot applicable. First, PYCO has stated
that its“petition is conditioned (a) on leaving all property
transactions (sales, leases) entered into by SAW with respect to
the pfoperty to date intact, and (b) on allowing SAW to keep its
cne investment in new facilities_ (approximately one mile of
. storage track). Alternatively, if SAW assérts detrimental
reliance as to the storage track and does not wish to keep it,
then PYCO is prepared to hold SAW harmless for its investment as
established after discovery (i.e., PYCO will acquire it from
SAW at a price the Board approves). SAW has no significant
investment in the line, other than (perhaps) that roughly mile
of storage track constructed for non-revenue car storage, making
this case especially appropriate for revocation.

Second, other remedies do not appear to be available timely
to address the situation. Follqwing' the Board's advice in
Indiana Hi-Rail, PYCO has pursued a feeder line appliqation and
a compiaint. On June é, the STB Director dismissed PYCO's
feeder line application (FLA) in F.D. 34844. Although PYCO has
both appealed that dismissal and filed a revised FLA (in F.D.
34890), it is unclear that any relief will be available before
PYCO's alternative service order expires, given the June 2
dismissal of PYCO's FLA. As to the Complaint, SAW has asserted
a commodity exemption covering roughly 4000-5000 of PYCO's
roughly 7000 carloadings. PYCO has countered with a peﬁition

for partial revocation of the commodity exemptiocn. How this
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will play out is not.yet clear. Revocation of the acquisition
exemption, however, will provide immediate relief to all BNSF's
customers, including PYCC, because BNSF will secure an adequate
provider of service for its customers in Lubbock.

Third, revocation is uniquely appropriate as a remedy here
for other reasons. . (a) SAW has purportedly been offering its
rail lines for sale for approximately one year now, and indeed
asked for PYCO's FLA in F.D. 34844 to be delayed while it
pursued sale opportunities. if SAW has been candid with this
Board, it now wishes to give up control of its lines.

(b) BNSF clearly envisioned that SAW would be a
cooperative partnér in Lubbock, working to providé adequate
switching services for BNSF customers there. To this end, the
ceontract provides for BNSF for 99 years to establish through
routes and rates, and. provides that SAW may not impose
surchargeé ébsent BNSF consent: Contract Y16. Unfortunately,
~rather than cooperate with BNSF to provide service, SAW has
engaged in extensive litigation with BNSF, and to this déy,
fails to participate in daily telephone calls to coordinate
service to BNSF customers on SAW lines, or with West Tékas &
Lubbock, PYCO's alternative service provider. Indeed, SAW
continues to blame BNSF for thé problems PYCO has experienced
froﬁ_SAW's inadequate service. Revocation will result in a
return of the property to BNSF,‘which then can make arrangements
with a - more dependable carrier to serve its customers in

Lubbock, as originally envisioned in the BNSF/SAW contract, and
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thus is again a remedy highly'consistent wiﬁh that contfact. We
emphasize again that PYCO has reﬁeatedly been assured by BNSF
that BNSF has no objection to revocation of the acquisition
exemption at issue in this proceeding. Moreover, revocation in
the circumstances here would ensure that shippers in Lubbock
received adequatelraii service.

(¢) The BNSF/SAw contract obviously envisions substantial
control by BNSF over disposition of the assets of SAW; this
objective would be accomplished in full by revocation. Under
that coﬁtract, SAW may not sell all or any portion of its rail
lines unless it first provides BNSF a 60 day period to negotiate
to purchase the rail lines on ‘the same or substantially similar
basis as that set forth in the subsequent sale agreement. If
BNSF agrees to pay the average of the three highest bids
received by SAW for the property in question, then SAW must
convey the property to BNSF. Contract.ﬂ 7(b). Indeed, SAW may
not assign any of its rights except on approval of BNSF, and any
assignee must éssume obligations arising under the agreement.
Contract 4 7(a).

Conclusion

For the reasons stated, SAW's "Second Supplement" does not
support a terminatibn of alternative rail service. Rather,
SAW's "Second Supplement" emphasizes the propriety of revocation
of the notice of exemption in F.D. 33753 (Sub-no. 1) whereby SAW
acquired these lines in the first instance. PYCO accordingly

petitions this Board to revoke that exemption. Pending
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revocation, PYCO underscores its continued need for alternative
rail service.

Respectfully submitted,
. o -, L

Y1, C.

Charles H: Montaﬁge
Attorney for petitioner
PYCO Industries, Inc.

426 NW 162d St.
Seattle, WA 98177
{206) 546-1936
fax: -3739

0Of counsel:
Gary McLaren, Esqg.
Phillips & McLaren
3305 66th St., Suite 1A
Lubbock, TX 79413
(806) 788-0609
for PYCO Industries, Inc.

Appendix I -- track charts

Appendix II -- notice of exemption

Appendix III -- BNSF/SAW contract

Appendix IV -- Sneed Dec.

Appendix V -- Floyd Dec.

Appendix VI -- Kidwell Dec.

Appendix VII -- Lacy Dec. .
Appendix VIII -- Attebury and Compress letters

Hanson Aggregate Email
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"

Verification

Pursuant to 28 U.S5.C. 1746, | declare and verify under penalties of perjury under
the laws of United States of America that I am the Senior Vice President of Marketing for
PYCO Industries, that I have been employed by PYCO for fifteen years, that I am
responsible for rail shipments for PYCO, that I am familiar with the facts asserted in the
foregoing Reply and Petition to Revoke, and that they are true and correct.

Executed on: Jume 1S, oot 4/ ,




Certificate of Service

By my signature beldw, I certify service by depositing the
foregoing for express delivery (next business day) on June
2006 on the following counsel of record:

Thomas McFarland, Esqg.
208 South LaSalle St., Suite 18950
Chicago, IL 60604-1112

William C. Sippel, Esq.

Fletcher & Sippel

29 North Wacker Drive, Suite 920
Chicago, IL 60606-2832

In addition, PYCO is furnishing a courtesy copy by similar
means on

Michael Roper, Esqg.
BNSF Law Department
2500 Lou Menk Drive
AOB 3d Floor

Fort Worth, TX 76102
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Cotfice ¢

AN 1o 2008

o Fartof  SURFACE TRANSPORTATION BOARD
Pusalics Fegored

PYCO INDUSTRIES, INC. -- )

ALTERNATIVE RAIL SERVICE -- ) F.D. 34802

SOUTH PLAINS SWITCHING LTD. }

SOUTH PLAINS SWITCHING, LLC ) :
-~ ACQUISITION EXEMPTION -- ) F.D. 33753 (Sub-no.1l)
BNSF RAILWAY COMPANY )

' PETITIONER PYCO INDUSTRIES!
REPLY TO SAW'S “YSECOND SUPPLEMENT" TO SAW'S SECOND
PETITION TO TERMINATE
and
PETITICN TO REVOKE SAW'S
ACQUISITION EXEMPTION
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Attorney for petitioner
. PYCO Industries, Inc. .

426 NW 162d St.
Seattle, WA 98177
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fax: -3739

Of counsel:
Gary Mclaren, Esq.
Phillips & McLaren
330% 66th St., Suite 1A
Lubbock, TX 79413
(806) 788-0609
for PYCO Industries, Inc.
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30370 SERVICE DATE - JULY 15, 1999
‘DO

FR-4_9] 5-00-pP
DEPARTMENT OF TRANSPORTATION
Surface Transportation Board
[STB Finance Docket No. 33753 (Sub-No. 1)] »
South Plains Switching, Ltd. Co.—Acquisition Exemption—The Burlington Northern and Santa Fe
Railway Company

South Plains Switching, Ltd. Co. (South Plains), a Class III rail common carrier, has filed a
verified notice of exemption under 49 CFR 1150.41" to acquire apprqximately 74,384 feet of rail
lines from The Burlington Northern and Santa Fe Railway Company (BNSF)* in Lubbock, TX, as
follows: (1) former ATSF side tracks 0310-0313, 0320, 0330-0332, 0340-0341, 0370, 0372-
0373, 0380-0382, 0385, 0387, and 0390; and (2) former BN side tracks 9200-9203, 9208, 9220,
9298, 9310, 9320, 9322, 9330, Orchard Lead, 9304, 9311-9312, 9321, 9323-9326, 9331, 9333,

9401-9406, 9409-9412, 9415, and 9420-9424. In conjunction with the acquisition of these rail

! On June 7, 1999, a notice of exemption under 49 CFR 1150.41 was served and published

{64 FR 30375) for South Plains.. See South Plains Switching, Ltd, Co-—Acquisition

" Ex¢mption—The Burlington Northern and Santa Fe Railway Company, STB Finance Dacket No.
33753. Subsequently, on June 25, 1999, South Plains filed an amended verified notice of
exemption. Because the amendment extended the trackage being acquired and decreased the
incidental trackage rights being acquired, Board staff notified South Plains’ representative that the
amended verified notice of exemption would be treated as a new filing under a new docket number
and that the filing would require a new filing fee. The notice of exemption in STB Finance Docket
No. 33753 (Sub-No. 1) supersedes the earlier notice of exemption served and published on June 7,
1599,

2 On December 31, 1996, The Atchison, Topeka and Santa Fe Railway Company (ATSF)
merged with and into Burlington Northern Railroad Company (BN). The name of the surviving
corporation of the merger is The Burlington Northern and Santa Fe Railway Company.



STB Finance Docket No. 33753 (Sub-No. 1)

- lines, South Plains will acquire approximately 3 miles of incidental trackage rights over BNSF’s
mainline between track 9298 ar.ld BNSF’s Lower Yard at Lubbock.

South Plains reported that it intended to consummate the transaction on or shortly afier
July 4, 1999. The earliest the transaction can be consummated is July 8, 1999, the effective date of
the exemption (7 days after the exemption was filed).’

If the notice contains false or misleading information, the exemption is void ab initio.
I’ctiﬁons to revoke the exemption und;zr 49 U.S.C. 10502(d) may be filed at any time. The filing of
a petition to revoke does not automatically stay the transaction.

An original and 10 copies of all pleadings, referring to STB Finance Docket No. 33753
(Sub-No. 1), must be filed with the Surface Transportation Board, Office of the Secrct:ﬁy, Case
Controi Unit, 1925 K Street, N.W., Washington, DC 20423-0001. In additioﬁ, a copy of each
pleading must be served on William R. Power, Esq., 260 Cordovan Park, 5840 West Interstate

Twenty, Arlington, TX 76017.

3 While the amended verified notice of exemption was received at the Board on June 25,
1999, it was not officially filed uatif July 1, 1999, when South Plains submitted the required filing
fee. '
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STB Finance Docket No. 33753 (Sub;No. b

Board decisions and notices are available on our website at “WWW.STB.DOT.GOV.”
Decided: July 8, 1999.

By the Board, David M. Konschnik, Director, Office of Proceedings.

Vemon A. WilliarnS

Secretary
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R AGREEMENTFOR L Do
...+ . -, SALE OF CERTAIN ASSETS, RIGHTS -
- SR " AND OBLIGATIONS
THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY :
C . TO .
soum PLA]ZNS SWITCHING, LTD. COMPANY

Thls Agreement is entered mto as of the third day of May, 1999 between THE
- ~BURLINGTONNOR’]’HERNAND SANTAFE RAILWAY COMPANY aDelaWare corpc;ratlon'
(heremaﬁer referenced as "Seller"), and SOUTH PLAINS SWITCHING LID. COMPANY a
Texas lnmted habllxty compa;y (heremafter referenced as “Buyer“) |
WHEREAS Seller desires to sell and convey to Buyer on the terms and condxtmns set”

'forth in thxs Agreement Seller’s- mterest 1n a raxl line of Seller s in the vu:uuty of Lubbock, a

e _ Texas in Seller s Old BN Yard and formerBN and AT SF-tracks -generally south of the Old BN .

Yard at Lubbock, Texas, the rail freight transpoftauon busmess'whwh Sellez conducts on thxs rail |
- line, and certaxn other nghts, obhgatlons and assets as spemﬁed in this Agreement and E
| WHEREAS Buyer de51res to purchase pursuant to the terms and condmons set forth. m
g | this Agreement, Seller’s mterest ina rzul line of Seller s m the vicinity of Lubbock, Texas mx-
) Sellcr s Old BN Yard and former BN and ATSF tracks generally south of the Old BN Yard at
- Lubbock, Texas, the raxl frelght transportatlon bﬁsmess which Seller conducts on this-rail lme
and cert;un other assets, rights and obhganons as specified in this Agreement,
NOW THEREFORE, Buyer and Seller agree as follows:
. Description of Business Sold. P
@ - Seller shall convey to-Buyer on the date of Closing, subject to the teﬁns and

P " conditions set forth in this Agreement and the terms, conditions, reservations and exceptions set

DROLT »rae



o retamed real property interests and access nghts are descnbed spemﬁcally Iirthe Q\mclmm Deed

‘ segments of Seller in the vrcxmty of Lubbock, Texas shown on the map prmt and list attached

~ forth in the Quitc‘laim Deed eon\feying' this pr.operty, all 'of-' Seller"s‘ interest in' the rail line’

'heretc as Exhlblt A, except that Seller s tracks 9200 and 9205 shall be mcluded in the ’

set forth in Exhibit B, attached hereto, and are referenced collcctlvely heremafter as”’ xl-Lme

“Seller shall furmsh Buyer 2 complete legal descnptlon of le Lme, and Seller shall use'its best

eﬁ‘orts to furmsh such descnpnon on or pnor to the’ date of Closmg Tlns conveyance is

expressly subjeet 10 Seller s retamed mterests as specxﬁed in detail in the thclalm Deed for

¥

(1) an excluswe permanent easement for constmcnon, mamtenance and operanon of one or more

: pxpehnes or ﬁber opncs commumeatxon lmes facxlmes and appurtenances m, under, across along

O S AU G O S VORI AT

, conveyance as well ; as the metal depot and contxguous real estate near the Old BN Yard The

- _jabove rail line segments together wnth related rail corndor property mtere@ S’eller‘s L

and through all or any portlon of the Rall Lme' (2) mmeral nghts and related perrnanent access -

: easements (3) water rights- and related pennanent access, construcnon, mamtenance and water

pxpelme rights; and @ Seller s contmued access by ra1l to traeks 0340 and 9298 at no cost to
‘Seller, and teacks 9200 and 9205 at no cost tor Seller for the ﬁrst ﬁve years following the date
of Closmg and at the rate of $1 ,000 per year commencmg the sixth year followmg the date of -

Closmg (and thereaﬁer untll such time as Seller notxﬁes Buyer n wntmg that Seller no longer

desires to use said tracks), such rights to be subject» to dxspatchmg contrel and direction of Buyer. .

i" R

t9)) Seller shall convey to Buyer, on the _date of Closing, the rail freight transportatlon

- business which Seller conducts on the Rail Line, subject to the terms and conditions set forth in

this Agreement, in the Quitclaim Deed, or in an);r agreement assigrted by Seller to Buyer in

accordance with the terms of this Agreement.

et



- (c) Seller s;hzlll co'miey to Bu;y;r on thé" date of (-fllosizi'g,‘ by a Bill df Sale identical m -
| Afom) o the Bill of Sale set forth as Exhxbxt C attached hereto all of Seller’s interest in all raxl
ties, splkes nc plates, ra11 anchors bndgcs culverts mgnallmg equ1pment, and othcr supportmg

stmctures ballast, track matenals and supphes, and thc metal depot at or near the OId BN Yard
: (cxcludmg any vehicles, mamtenance equ:pmcnt on wheels radios, ‘and computer equxpment) that, )
" om the date of the’ Closmg, are notaxmprovernents ‘that constltutc the le me but which’ thcn .
are prescnt on the real property cornpnsmg the Rzul Line. Tlus conveyancc shall be subject to

- the terms ‘anid conditions set forth in tlus Agrcemcnt mcludmg thc:sc set forth n Exhlbxt D and

ythe terms and conclmons set forth in 1 any agrecmcnt ass:lgned by Seller to Buycr in, accordancc.

wnh the terms of this Agrecmcnt. '

&

(d) Inc1dent to the conveyancc of the Rail me effecuve as’ of ‘the datc of the Closmg,

| Buycr shall havc the nght to operate ovcr Se_llm_' 5 tracks 1 §cl_ler sl Lower Yard at Lubbock

Er— P

Texas and over Sellcr s mamlme bctwccn track 9298 and Sellcr S Lowcr Yard at Lubbock, o
"-Tcxas, all ‘as desxgnatcd by Seller s opcranng pcrsonnel (wluch rail’ lmc scgmems shall be. -
| :efcrcr_wcd collccnvely hcrem as "Iuterchange Access Line™), af no charge to Buyf_:l', for the sole -
: purpose’“of ilnérchaﬁgixlg rail. &aﬁic and equipment~Mfﬁeén- Buyelf and Scllt,*r at Seller’s.Lower-
' Lubback Yard. Biyer shall operate its trains ovcr “the Intc:rchange Acccss me sub)ect to Seller s
, dlspatchmg duccuons Buycr agrccs to lceep the Intcrchangc ‘Access me clear at all tlmes .
except when actually smtchmg cars bctwcen Buyer and Seller. - In dxspatchmg thc: ~Interchangc
_ .Access Line, Seller shall accord trains of Buyer ‘equal priority thh trains of Seller Nothmg |
herein shall preclude Seller from abandomng any pornon of the Interchange Access anc if
u condmons othermse warrant. ‘ | ‘
(e) Seller shall assign to Bduy,crﬁdn the date of Closing, subject to all terms and conditions |
set forth in this Agrécmcnt; or m any agreement assigned by Seller to Buyer in accordance with

3
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, - . t‘hc terms of this: Ag:eemem all a551gnable nghts and obhgatmns of Sellcr to the extent thar they
o are related fo the le Line and are set forth i} any-agreement identified in Exlubrt D, which is
‘ attachcd hercto Buyer on thc date of Closmg shall acccpt the assrgnmcnt of all such nght.s and

: obhgzmons as of the date of Closmg, in accordance mth therr terms ancl tbc tcrrns of thls :
- Agreement Sellcr shall reserve all nghts set forth in any agrcemcnt 1dcnt1f ed in Exhibit D to!

- the'c‘xtent 'thos‘c nghts are. related to’ onc of more other rail lines or property of Seller If any :
-, .: .contract is related to the Rail me and lnadvertently is not 1dcnt1ﬁed n Exlnblt D, itis the mtent
:of Scller and Buyer that such contract be deemed o have bccn assxgncd by Scllcr to Buycr m

whole orf in part.as appropnate effecnve the date of Closmg Seller promptly shall provide to-

- Buyer a copy of any such comract 1mmedratcly upon locating it. Buycr shall make no claim

' .agamst Seller ansmg ‘out of any -fallure to obt;am a consent’ to»assxgmncnt from any party to an

o agreerncnt assigned by Scller to Buycr in whole or in. part. It is thc mtent of both Seller and

: Buycr that all assxgnmcnts of nghts and obhgauons related to thc le Lme shall bc cffcctwc on"

 the date of Closing, whcthcr or not any consems to such assxgnments then havc been obtained.

2. Consideration for thc Sale.

(a) In consideration for Seller 5 sale of its mterest in the Rail Line, and conveyancc of the

-

: other nghts interests and obhganons descnbed m Paragraph 1 of llns Agreement, Buyer agrces

to all of the followmg

'('l) - To accept all transferred real and personal property "AS 1S, WHERE IS™ and-
"with all fgults", except for the specific representations and warranties set forth in

this Agreement.

ONCD Nran



-to cross or acccss any pomon of the Raﬂ Llne to servc any customcr located along thc le me

| rcpaJr or replaccmcnt of the track, unlcss @) n the case of house track thcre has bcen no

: 2 ~1jc§ pay on the "dgilc of é;xosinga pur'cm ;';rii:é of ﬁ;ﬁ DOLLARS {slé;ﬁé);'fp’r,
- -Sellcr’;; aﬁscts, n'éhts ai;d_‘obl?gaﬁo‘%as to be conycyéd_ to Bﬁyer_*z;s écr. férﬁﬁ herein. '
L (3). ,‘_;1‘0 méintaiﬁ the.Rail Lme ata lc.yef adeqqaté.fq'r the Iréqﬁire}iﬂrr;[il sep’riée:_ B
(4) . To pay mn additioﬂ to the pm‘chase price all costs of (ii}oﬁng (except Sclle;r’s co.s.t"
| éf préijarat{oﬁ of c.ioc_umér'it..v. to be deli’ve'r"éd at. Clo'siﬁg).. 'This'inéludcs; bu{ is x:mt
' " limited to, any €SCrow and service fees, realcstate tfans;fér taxés récordiﬁg‘ fees i
‘ and sales taxes. associated thh thls Agrecmcnt or- any of thc conveyancés

‘ governed by this Agreement.

(b) - Buyer shall obtmn the wntten consent: of Seller, whlch con.sent shall noI be

- ‘unréasonably wnhhcld or delayed pnor to cntcnng into any agrcement with any- othex party or

. issuing any hcensc or pen:mt to any other party Wthh would allow such other party any nght .

(v;) - Without Seller § prior written ‘consent, which consem shall not be unreasonably

h vnthhc]d (1) Buyer shall not seek authonty from the Surface: Transportahon Board or any other B
;govennnental agency having jurisdiction, to abandon or dlscontmue rml service over mﬁ RaLl 4

:Lme “znd (2) Buycr shail not remove any track from the le Line except in conncctxon with the__

=

- movement pf _rcvenuc freight over the track for a period of thrce years, or-,(n) in the _case of lead - -

track there has been no movement of revenue freight over.the track for a period of five years.

3 G'ovcrnmcntal Approval.

(@ Promptly following execution.of tlus Agrecmcnt, Buyer at its sole expense, shall

prepare and ﬁlc such documents as may be requued to secure approval, or -exemption from

DNCT nonn



M )
. !

" approval of thiis transactlon by the Surface Transportatxon Board of the United States Department C |
. of Transportatlon ("STB ’), as. appropnate Buyer shall make all reasonable efforts to obtam this
‘ “approval or exemptmn m 'ume for thrs transacuon to close on or before May 31, 1999. Buyer :
- . ‘shall perrmt Seller to revrew pnor to filing all documents proposed by Buyer to be filed thh the

B 'STB or any court, to sécure legal approval or exempnon of this transactlon -

- 5 Representatxons and Warranues

(a) Seller hereby represents and warrants to Buyer, and Buyer S SUCCESSOrs and assrgnees

._.. ‘ .the follomng facts as. of the date of thxs Agreement and as of the date of Closmg

LI

;: )y Seller 1s acorporanon duly orgamzed vahdly exrsnng, and in good standmg under

the laws of the State of Delaware
(2) : _Seller has the corporate power and authorlty to enter ‘intor thrs-Agreement and
o -carry out.its obhganons under thrs Agreement, | -
' (3)' A The ex‘ecutlon delrvery and performance of thm Agreement have been duly
‘authonzed and. approved by all necessary corporate actions- of Seller ano no

»further corporate proceedmgs of Seller are required to complete the uansacnons

eovered by this Agreement

-

‘(4-) - Allof Scller s oblxgauons Set.forth in this Agreement constitute legal - valid and'.;"
- bmdmg obhgauons of Seller which are enforceable agamst Sellcr in accordance

thh their terms, except to the extent enforcement may be lumted by banlcmptcy, )

m;olvency or reorganization law;

TINIO™ M
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There is no provision.in the ~Cex‘jtiﬁ'cav.t: of Incorporation or By-Laws of Seller

©

® :

transactxons covercd by thxs Agrecmem

3 The nagotlatlons related to thls Agreement have bccu haqd]ad by Sc}ler on its own

behalf w1thout mte:rvennon of any agent or other person, s0 that no party has a

' gVahd clzum on this basxs for any ﬁndcr s fec brokerage commxsslon or other

. sumlar payl_ncnt@ conp;e:cnon vnth_any- of thc transactions mclgded in this
‘Agr.::ement' o ) - - |

: -

of Texas, and appropnatc local govermnents or pohtxca} subdmsmns in Texas all-

- . ..tax retums and reports reqmred to be ﬁlcd Seller cnhcr has pzud m full or LS

agreeablc to paymg in: ful] as finally dctermmed, a]l taxcs mtcrest, pcnalhcs
'asscssmcnts or dcﬁc1enc1es WhJCh are due for thc pe:nod up to the datc of C]osmg,
-~ and Seller-has madc all mthholdmgs of 'tax whu;h are requu'ed to be made under

'an applicable regulations of the United States, thé State of Texas, and' local

govcmmcnts in Texas;

To Seller s know[edgc there is no pending or thrcatencd htlgatlon or arbltratmn

. pmcccdmg, or admxmstratwe proccedmg or mvcstlganon, agamst or affectmg the

properties or assets compnsmg the Rail -Line, or Seller’s nghts to’ conduct ratl

ﬁcxght transportanon operanons over the: le Lme as Sellcr conducts those

*which ,p;rohibiis the execution of - this Agreément or. consummation of the "

'Seller has duly ﬁled wn.h the appropnate agcncxcs of the United States thc State o

' \j\.z’~ :

opcraUDns on thc date of ﬁns Agreemcnt, the rcsult of which forsccably would :



P - ."n.latenally advcrsely affect Buyc;’ s ablhty to- condl.xct fail frexg,ht uanspoﬁaUQn o
- ";operanmsnover thc Rall Lme on the day follomng the date of Closmg,
Oy Seller- has received no wnﬁen noncc -of any pendmg cml cmmnai or
.édmunstranvc écnons thh reSpcct to any. l:;aza:dous or toxic substancc lon or ‘
. ‘adjacent to thc Rall me (As use:d herem, wntlcn notxce shall m-ean wntten. | -’
. -notmc dehvercd to elther Seller’ s ;\smstant Vice Presﬁent«Envuonmcntal and
" Hazardous Materials, or Seller 5 Du'ector Envuonmental Rcmedlatmn and Spccml
B - Progcc;ts -whio’ are the peéple demgnatcd by Scllcr to recewe noucc of such
matt;:rs); ) | o ' |
N .(10)‘ The physxcal condition of, thc 'le Lme will be sufﬁcxcnt to enable Buyet to

'_'conduct rail fmght transportzmon operauons over thc le Lme on the day

, followmg the date af Closmg, _and

e “: " o an No represcmanoh or war;anty' by Sell'ér m this Agreement coﬁthiﬂs any untrue
“ ‘ ,staten';e’nt.fof ‘a‘ rri_ate;:ial fac.t,;.nor- omxtsany material fact that 1s nccessar},' to
‘_- prevex;t ihat rcprcscﬁtatiop (.Sr‘\‘varramy from bcil-x_‘g'mater"i.zilly' misleading. *
(b) 'Bt.lyer héreby reprcsents and warrimts to Seller, and'Seller."é successors and asmgnecs I;. |
=

- " the followmg facts as’ of the datc of this Agreemcnt and as of the date- of Closmg, cXcept where -

l K

3 Spcmﬁcally noted to be as of the date of Closmg only

(1) Buycr isa corporaﬂon duly orgamzcd vaﬁdly cmstmg and in good standmg undcr

thc laws of the State: of Tcxas, and by the’ date of Closmg will bc quahﬁcd to do

busmess in the Statc of Texas,

b
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(2)'. : ‘Buyer has all reqmgm: authonty to purchase Buyer s propemes and Seller s nghts_ -

BN

@.

- accordance with their terms against Buyer or Buyer’s successors or assignees;

'Tlrcre i5.n0_ pruvfsior_r in the 'Cer;iﬁéate of -Ir;c_orpi)ratidn or By-Laws of Buj(er

| and—propemes whlch are conveyed to Buyet by thxs Agreement to enter mto lhxs

to perforrn all of Buyer 5 obhganons under thxs Agreemenr -

The executron of thxs Agreement and consununanon of the transacnons whxch are

a part of tlus Agreement have been duly authonzed and approved by all necessary‘

, Agreernent to conduct ra11 frelght transportatlon busmess on the’ le Lme and -

e company actions by Buyer and 1mmed1ate1y upon exccunon of ttus Agrcement by
Buyer s authonzed repx:esentanve all of Buyer s obhgatlons set fotth 1n or.

- referenced m tins Agreement shall consnmte legal vahd and bmdmg obhganons '

of Buyer,- or .Buyer $. SUCCessors or a531gn§, _whxe::h -obhgatxons are enforceable in -

which prohibits the execution of -this Agreement or consummation of “the - -

. transactions covered by. this Agreement; '

)

©

- necessary to enable Buyer Iawﬁllly to conduct ral! freight transportanon opcranons

 over the Raﬁ Line as a’ common camer and under one or more rall ﬁ'czght

transportanon comracts commencing at 12:01 am. on the day followmg the date

of Closmg,

' bchalf w1th0ut mterventmu of any agcnt or party, and in such manner as not to

: As of Lhe date- of Clesmg, Buycr shall have obtained all Iegal authonty which.is

.'\ru?

. ,'I'he negotlatxons related to thus Agreement have been handled by Euyer on its own |

gwe rise to any valid claim by any party for any f’mdcr s fee, brokerage ‘



“commission, -or other similar payment in connection. with 'ahy of the transattions
-included inthis Agreement; .
n. Nei-ther Buyer nor any of Buyer’s equity ¢ owners or ﬁnancing'sodrces nor any 'of

_ 1he1r paxtncrs isa Class I railroad or afﬁhated wnh a Class ¢ rmlroad and

A’ .‘(8) No represemanon or warramy by Buyer n thS Agreement contams any untrue

*

. statement of-a‘ matcnal fact nor omlts any matcnal fact that is necessazy to.

prevent that reprcscntanon or warranty from bcmg matenally mlsleadmg

. . 5 = :I ép_qctmn and Condmon of'Raxl Line. -~ - ., SR
| (a) By sxgmng thls Agreement, Buyer aclmowledges that Buyer has mspected thc Rail
B ane 1ncludmg all unprovcments and structures on the Rail Lme Buyer further aclcuowledges -
that Q) exccpt as set forth n Paragraphs 4(3)(8) 4(a)(9), and 4(3)(10) of thls Ag;reemcnt, no,

rcpresentanon has been madc by Seller to Buyer concermng the state -or condmon\ef the le

7 - me or the age of any unprovements on the le Lme, (i) Buyer has not rehed upon any
'~ _ ‘statemcnt or dcclaranon of Seller wuh rcspect to, thc physmal condmon of the le Lme Scllcr 5
title to the Rzul Lme Sellcr s Erelght traffic volumes to or from the Rall Lme or any “other

matter, either oral or in wnhgg, as an mdgc_emcnt to entering into thls A_gr;ement_, othe;r than as_: ’

-, -stated m this Agrceincnt' and (iii) the sole consideration for éxecution of this Agre'ement"by?

Buyer is set forth in this Agreement.

(b) EXCEPT AS SET FORTH IN PARAGR_APH 4(a) OF THIS AGREEMENT
| SELLER HEREBY DISCLAIMS ANY REPRESENTAﬁON OR WARI{ANTY WHETHER
o ‘. EXPRESS OR IMPLIED AS TO THE DESIGN OR CONDITION OF THE RAIL LINE, ITS

'MERCHANTABILITY OR FlTNESS FOR ANY PARTICULAR PU'RPOSE THE QUALITY

10
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A LIABILITY N TORT) WITH RESPECT TO THE DESIGN CONDI’HON QUALITY |

" attorney, consultant and expert witness' fees.” ‘

L 'OF THE RAIL LINE TO ITS INTENDED USES SELLER SHALL NOT BE LI?S.BLELI' o)

' BUYER F OR ANY INCIDENTAL OR CONSEQUENTIAL DAMAGES (INCLUDING STRICT

SELLER OFFERS, AND BUYER ACCEPTS THE RAIL LINE IN "AS IS WHERE IS" A.ND '

* - RAILLINE.

"6. Llablhgg and Indcmmﬂ

(a) Coogcranon in Defens Buycr and Seller agree that; followmg the datc of Closmg,

arising: out of Seller’s or Buyer’s ownersh:p or 0p¢r;1hon-<0f the Rail Line.

B Deﬁnitioh of Losses- In this Ag;cemént the: term, "Losses” shall ixiclu(Ie all costs, -

expenses, fees or liabilities of, or in :I'ny Way related to the fol-lowirigz (D an} violation of law ..

or regulahon ) any damagc to property, the ermrbnment or to natural fesources; (m) any

but not be hmm:d to, alI costs of clauns, activities in response to enforcement, damages

11

" _ OF THE MATERIAL OR WORKMANSHIP OF THE RAIL‘LINE OR THE CONFORMITY

‘j‘SAFETY MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE OF

‘- THE RAIL LINE OR THE CONFORMITY OF THE RAIL LINE-TO ITS INTENDED USES S

‘-"_"WITH ALL FAULTS" CONDITION AND SUBJECT TO ALL LIMI’I‘ATIONS ON .

' SELLER'S RIGHTS, INTEREST, AND TITLE TO 'I’HE PROPERTY COMPRISING THE' |

' A thcy w111 (.Oopcratc as neccssaxy in defcnse of any: cIa.tm, demand mvcshganon or Imganon :

" bodily injury or death of any person or (1v) the breach of any contract. "Losses” shall mclude ;

' )udgments, awards, orders, decrees, payments, ﬁncs, penalhes, asscssments, Court costs, and



(c) General Lrabrlm{ and Indemmty o '

e . . eller s General Lrablhgg and Indemmg[. Except as provrded"“ in Paragraph 6(d) T

: of this Agreement (envrrorrmental habrhty), Seller shall be reSponsrble for, and_' aa

1

[N

shall mdernmfy, defend and hold harmless Buyer fully agarnst all Losses whrch . ’

(1) except as lrnuted by clause (111) Just below arrse out of Seller s ownershrp or

operanon of the Rarl Lme on or pnor to the date of Closmg, (u) result from any '
breach by Seller of any of its representatrons or warrantres set forth in Paragraphs

4(a) and 10 of this Agreement, or, except as covered by clause (w) just below any.i

|

farlure by Seller to perform any of xts oblrgatxons under this" Agreement (ur) result

from clarms of third parties caused by Seller s perforrnance or nonperfonnance'

. or Buyer 5 nonperfonnance only where Buyer had no knowledge of the exxstence

of the duty to perform, under -any matenal contract, lease perrmt, lrrense,

easement or commrtment related to the Rail Lrne that is rot rdentrf ed in tlus o

Agreemenr or on Ex}nbn D; or (rv) occur dunné Seller s operanons on the‘

- S ~ lnterehange Access Lme, regardless of Seller s or Buyer’s neghgence or alleged
- neghgence solely to the extent that such Losses involve Seller s property or

" emp_loyees or ladmg ‘on Seller’s trains, or where thu'd pames or their propertyl

(other than ladmg on Buyer’s‘or Seller’s trains) are involved the negligent party

shall respond m accordance wrth the lawof the apphcable Jurisdiction.

Q). Buver s General Lrablllt‘{ and Indemmtx. Except as provrded in Paragraph 6(d)
of this Agreement (euvrronmental lrabrhty) and further except for Losses resulting

from one or more of Seller’s representauons or warranties set forth in this

i '12 .



' .‘Agreemént"ciox'ﬁaixﬁng.any' untrue or materiall} mxslcadmg atatement of a ﬁateﬁd' S
.-:fact, or t;l:.lliiﬁihg any matenal fact that 15 neccssafy to prevent tha reprcsaﬁtaiion
or warranty }'rom baing .m'ateﬁally i‘nisl'eadin‘g,' Buyer sh'aH bE reapoaSibie 'fnf-' and B
' .shall mdemmfy, dcfend and hold harmlcss Sel]er fuuy agamst, rcgard]ess of any
}neghgencc or allcged neghgencc of Scller pnor to closmg, all Losses whxch
.‘ (1) except, aslmuted by clause (m) just below 'ansc mxt of Buycr s -owncrsh1p or
" operation of the le Line aftcr 12: 01 .am. on the day followmg the date of
E -.‘Closmg, (1i) rcsult from any breach by Buyer of any of its representations or
wmantxcs set forth-m Paragraphé(b} of thxs Agreement, or any‘fznlme by Buyer
to pf:rform any of 1ts obhgahons under thxs Agrecment, (m) result from clauns of “

.

tlnrd pames caused by Buycrs s nonperformancc or reqmred performancc undcr

any matcnal contract, lease, perrmt, hcense, easement ar comnmmcnt relatmg to

) the le me Where that contract, lcase pcnmt, eascment or comxmtment em]er
- is 1dennﬁed in thxs Agrcemcnt or on Exhlbxt D or Buyer has. spccxfic knowledgc
.of it, but thcn enly from the time when Buyer acqmred such spemﬁc knowlcdge

or (w) arise out of, or are attnbutablc to Buycr 'S actlvmes or operauons on the

™
e

’ =
fInterchange Access me regardless of Sellcr s neghgcncc or alleged ncghgence

::exeapt to the extent Lossgs involve Seller’s prqpcrty or egnplpyc_cs.pr ladmg. on ~
Seller’s trains, or where third parties of their property {other than lading on.
.;B'uycr’s or Seller’s trams) are involvea, in which case the negligent. party shall

- respond in accordance with the law of the applicable jﬁﬁSdiction.‘

Lo
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A 'Em’lronmemal anbxhty and Indcmmw

0]

o

B for and shall mdemmﬁr defend and bold hannless Buyer ﬁ;lly agamst, Losses

of whxch creates any habxhty undcr any apphcable law;-or (u) any- other matenal

Buyer Accems the Rall Lin é""As Is. Where Is" Buyer acknowledges that Scller ; .‘

' has prowdcd Buyer thh full access. to mspect the Raxl Lme Buyer further

acknowledgcs that Sellcr makes only those rcpresentauons and warrantxcs to Buyer L

: concermng the exwtencc of zmy hazardous or tox;c substancr:s on OF near thc Rail

’

. Ling, or comphance of the -Rail Lme with any , statutes ordmances rules. s

regu]anons, orders or decxslons with regard to hamrdous or toxic substanccs on-or

.near the le Line,, wlnch are cxprcssly set. forth in Paragraph 4(a)(9) of - thxsj. :

“’Agrﬁcmcnt. E .' S '..‘;f
Seller’ s Ermronmental Llablh'gx and Indemm;x Noththstandmg any other

-"habﬂlty or mdemmf canon provxsxon in this Agrccment, Scller shall be responsxble T

mcurred due to agy clazm, demand or htlganon concermng v1olatmn of any

apphcablc _statutc, ordmancc, ~rule, r¢gulat19n,= ordcr- qr decxsmn 1.n-. any way

conceming any of the follov«ing' 1 ény chémical tnatcﬁﬁl or -substance that is

now, or at thc time in qucstlon, 1s rcgulated or govemed by any law the rcleasc
3

which, when rclcased, would cause si gmf cant ecologxcal damagc (nems descnbed

by (') or (ii) above arc referenced hcremaftcr as "Haz‘ardous Matcnals“) locatcd

on or near the Raxl‘me where such Lossc;s:

'_ (@) 'j Wt.:re'cau'scd by one or more acts of Seller that occurred on or prior to the-

4

.Vdate of Closing; and
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~{a) . were not caused by one or more zicts'_p‘f Seller, or Seller’s corporate

{c)  were causcd by Scllcr and Tesult fmm a Clmm dchvered to Scllct wnhmv ‘

() resalt from any written clairm ("Claims") ﬁu& is delivered to Seller within:

fcur yeafs_follomng the. date of Closmg, and

H (c) . exceed $10, 000.00 in the aggregate in any year '
- o

Buver s Environmental anbxhw and Indemnity. As part of the consxdcranbn for -

| this Ag,recment, and not\mthstandmg any other hablhty or mdemmﬁcauon

: provxsmn in this Agrecmcnt, Buycr shall be responsxb[c for and shail mdcmmfy,

defcnd and ho!d harmless Seller fully agamst regardicss of any ncghgcnce or -
allcgcd neghgencc of Scller occumng prior to Closmg, Losscs mcurred due to any

clalm, demand or htlga'uon concerning vwlanon of any apphcable stamte

ordinanc’e, rule, régulatibn,f order or deéisidn in <anj( way cqnceming ariy o

Hazardous Materials located on 6r near the Rail Line whére such Losses either; ~ °

' p;edeceésors, regardless of when the ﬁct or omission givihg ﬁs_e'to the. -
) claim occurred; or IR N
) i’cgardless of cause, do not result from‘a‘Claiin_dcli\(crcd‘to Seller thhm .

four years; followmg thc datc of Closmg, or

-
o=

®

four years of the date ,followmg Closmg, but only up to $10,000.00 in the -

aggrcgatc in any year. ’ | ) | |
- Buyer also shall be responsible for, and shail mdemmfy defend and hold‘ .
‘ harmlcss Seller fully agaxnst, regardlcss of any negligence or allcgcd

.neghgence of Seller, Losses mcurred due to any claim, - demand or

15



!itigaﬁoﬁ.tbnécyqing‘ violation of any .appl:ic;ablé statuté, ordinance, mlé,

S 2 R | iregﬁlaﬁo‘nl order Q;’_.de;cision in any way ;oncammg any Ha:a:_ea;dm;_s‘:.
o | ' Ma{erials on'_er near the Ihtcrchgngé Acccé_s L'm:t_z,. 1o the extent ‘sqch; Lpssé's
I arise out of, ot are. attnbutable to Buyer s act}vmés or operanons on the; | .

o Interchange Access Lme cxccpt fo the extent Losses rcsult from Scllcr 's

o afﬁrmanve neghgem acts.

4 Arb1tranon of Allocatlon of anb:lmr Between Buycr and Seller. Any dzspute L

‘b'etwccn Sellcr and Buyer as to allocatlon between them of Losses for thch both

'R

Seller and Buyer are rcsponsxble unde;r the tcnns of thxs Paragmph 6 shall be:

: scttled by bmdxng arbm'anon in. accordancc with the rules of the Amcncan‘

Arbmanon Assocmnon

- (5) Buyer To Colev th Hazardous Matcnals Laws. Buyer agrces to comply wnh g

all federal state and.local 'laws Icgulatmns z_md rulf;s .eqnccrmng'handixng,and
_dlsposal of Hazardous Matcnals '

(6) Llabﬂlﬂ Remedlcs and Ob]lgatmns Are Exclusw Buyer and Seller agrce that
| '.vthe remedlcs and’ ebhganons set fonh in this Paragraph 6 shall be excluswe -
o remedies and obligations of each .(‘)ne. 10 the othcr~mth respect to any Losscsﬁb
;clatihg to tﬁ: rele;é#: or existence of I:Iaz.iirdous. Matenals on or near the le B
" Line. - o .‘*.
@ Scilcr to Delivery Property Records to‘ anc;;. 'S'ellcz shall deliyjer-to Buycr, on o"r -
* soon 'follovdng'_t‘hlc date of Closixig, .‘o‘riginals 6;‘;:opic's of whatever records, 'prints,.. archi‘va_lv

iannnétion, or otheér cvidcnce Seller locates in az—’r_easonable séérch'of Sellér’s records; which-
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' b_éars upon the use of, maihten’ance,'c;r title to. the real estate cbnipﬁéing the Rail Line duriﬁg the "~

: ﬁm,e the Rail L_iné was Opé;ﬁted‘by Seller as a i:o_mmon,czim'cr line 6f j'aieroad. If, at any time

after Closing, Scllcr locates ahy othéf d(;CI.ln‘Ients which bedr upon the ﬁse of- main'téhancé or -

. txtlc to the real estate compnsmg the Rall Lme Seller promptly shall prmnde ongmals or coples. )

ofthosedocumcntstoBuycr. _ I L ‘ o

7. | Assxgnmcnt Scller s R!ght of Flrst Refusal

(a) Buyer may not assign thlS Agrecment, or any nghts or obhga‘aons under this

o Agreement, to anothcr railroad, .or any party or md1v1dua1 who at the t1me of the amgnment xs.
afﬁhate:d with or working’ for another rmlroad, w1thout the pnor wiitten consent of Sellcr Wthh .
-consent shall not be unrcasonab!y withheld. Apy a551gne:e, mciudmg any sucge;ssor in .mtercst,.

" of Buyer;s or Seller’s rights. under of..propcrtj? acquired by this Agreement, shall assumé in

writing all .of Buycr’# or Seller’s ¢ontinuing and ei‘d_sﬁr';g or méreaﬁér arising qbligations’ under " ..

3 ‘jthis Agreement, and under "a‘ny‘thén cffecti,\tr‘c.conn'ac':t assigned by Se‘lief to Buyer, in wholé or

in pért in accordéncc with the terms of tvlﬁs‘-Agrééinent,.ivhiéh_ ohligatioﬁs are rélatc:d to the

‘ propcrty or nghts mvolved in the assi gnmcnt.

(b) Any subscquent agrccment by Buyer to sell all or any pomon of the Rail Lme (except‘

to an affiliate’ of Buyer) must contain the’ cﬁ'cchve nght for Seller to purchase the le me, Dr

portion mercof from Buyer, on thc same, or substant:ally smnlar ‘basis as that set forth in the

subsequent sale agreement. Buycr shall dghver to Sellt;r a copy of thc exegutcd subsequent sale

agreernent within seven days following -its execution. . After receiving such copy, Seller and

Buyer then shall negotiate in good faith for svcty days Seller’s purchase of the Rail Line; or.

e

portion thereof, from Buyer. If Sellér, at any time during these sixty days'? offers in writing to A_
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‘ _offer and wnhm thlrty days thereafter shall convey. such property to Seller 'l'he foregomg shall - -

. Line where such sale would not hinder the overall operations of Buyer on the Rail Line. -

_conditions set forth in those agreements.

- as Lhat set-forth 1 in the subsequent sale agreernent, and at-a purchase pnee equal 10 the average

of t.he hlghest three bxds recewed by Buyer,. 1hen Buyer, wnhm seven days shall accept such

not apply whete Buyer mshes to sell small segments of track ‘or propeny cqmpnsmg the Rail

.

§.  Obligations are Conﬁnuing'. .

- _-The-rcpresentatiox;s,marfamies and obligations of Buyer and,Seller‘iq this Ag'reefnenf are’

eentinﬂmg ‘and'surﬁ*'lei.ﬂié--(llosing. 'Terms ef continuing obligations‘ in this Agreement are’ ’

- .

SUbJCCt to amendment only by a’ written coniract sugned by both Buyer and Seller, or their . -

t .

; respecnve successors or asmgnees

9. : Llens .and Encumbrances

Seller represents warrants and covenants that Seller has not caused or suf“exed and will *

- Rail Line or the Interchange Access Line which would matenally adversely affect Buyer s ablhty
o conduct rzul frexght tmnsportauon operanons on the Rail Lme or the Intcrchange Access Lme“
| _on the day followmg the date of Closmg Buyer agrees to take title to the Rﬂll Lme subject to
’all liens and encmnbrances on the Rzul Line, except for the: l:ens that would violate one or more
. of Seller’s representations ‘and warranties in Paragraph '4(a) or this Paragraph.‘ The only'
- encumbrances on the Rail Line of which Seller is aware are relatcd to the agreements 1dennﬁcd

in Part I of Exhibit D; attached hereto, and max encumber the Rail Lme on the terms and

" &
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o _'j.purchase from Seﬂer the Rail Lme or pomon thereof on the same, or substannally sxmxlar basxs wu 3

"not cause or suffcr pnor to the date of Closing, any liens or encumbrances to be filed agamst the i
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- 100

Seller shall nonfy Buycr pnor 1o closmg of aII penclmg pubhc works projects on the le :

Pendmg Publxc Works Prolects

'Lihf; of whlch Scller is aware, Seller shall pay the rallroad-’s share of the cost of whatevcr work .

is perfmmed on pcndlng public works pro;ccts before the date of Closmg, and Buyer shall pay -

B 3

(a) The closmg of thls transacnon shall occur on May 31 1999 or an earhcr date o

(b) - At Closmg, Seller shall dehver to Buyer the followmg documcnts

e

-—datc of Closmg. -

Closing. .

amutually agreeablc to the parnes (rt:ferenccd herem as "Closmg )

Closing. Pmy payments recewed by Buyer or. Seller from any govemment body for a pcndmg

e ,the raxlroad’s sharc of the cost of whatcver work is pcrfotmed on these pro)ccts after the date of Ny

- pubhc works proj ect shall bc apportioned on the basis that Seller shall recelve that share of the - -
: 'payments apphcablc to work pcrformcd on thmsc pro_]ects pnor o dau: of Closmg, and Buyer -

o shall rccelvc that share of the paymcnts apphcablc to work perfoxmed on these pro;ccts aftcr the -

sufficxcnt numbcr of original countcrparts of executed thclaxm Deeds to the o

Rail me in cxact form‘as the thclaun Decd attachcd hcretb as Exhxblt B, to_

s enablc Buycr to file an. ongmal thclann Decd in each county in whxch the real

B property cornpnsmg the le Line is locatcd,

@

| 3)

RS

;x

An executed Bill of Sale in exact form-as the Bill of Sale attached hereto as -

Exhibit C;
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A copy of Seller’s Articles of Incorporation and By-Laws; and



. ,'~2 of this Agreement.

@ - An oplmon of ccmnscl for Seller to Buyer with rcspcct 1o those itemns represented :
, by Seller 0 Buyer in, Paxagraphs 4(a)(1), 4(a)(2) 4(3)(3) 4(a)(4) 4(a)(5) and
4(a)(8) of thxs Agreemcnt ; / . ‘ |
(c) At Closing, Buyer shall dchver ta Séllcf;’ '
(1) A copy of Buycr s Arucles of Incorporahon ‘and By—La»;zs |
2 A Cemf cate of Insurancc estabhshmg that Buyer has effective hablhty msurance ‘V
o mcetmg thc rcqmremcnts of Paragraph 16 of thlS Agrcement* and “
: ‘(3), : ‘An opxmon of counsel for Buyer to Seller vnth respect to-those items- repaesented
| | by Buycr to Seller in Paragraphs 4(b)(1) 4(b)(2) 4(b)(3), 4(b)(4) 4(b)(5) and
4(b)(7) of this Agrccment. | ' S

L (d) At Closmg, Buyer shall dchver 1o Scner the purchase pnce as sct f(mh n Paragraph

12. .Proratxon.

(3).  Prepaid renftals_; utilities, and other income or fees. attributable to the contracts,

" related to the Rail Line that are chg_assigngd under ’Par-agrap_h 1 of this Agreement, shall be

: and'all cxpeascs incurred, on oi.prior to thie date of Closing, and to allocate to Buyer all incon}e’ -

' rccewcd and cxpenscs mcum:d, after the date of Closmg

- prorated between Seller and Buyer in such manner as to allocate to- Séller all income received, -

=

(b) Seller shall bc responmble fer all real estate taxes apphcab!e to-the Rail Line for

. thc calendar year 1999. Buycr shall be rcsponsxble for all real estate taxes apphcablc to the Rail

- Line commencing on and followmg calcndaxj yeax:_}OOO.

sb
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130 Intgfchéuge;‘.

.-

‘. (a)v - Buyer and Seile} shaﬁ iniei‘changu rail ﬁfight cars and uquipuiunt to and from. Each

other at Seller 'S Lower Lubbock YarcL Seller shall have the. nght to change the locanon at Wthh |
such mtcrchange occurs vnthm I:he Lubbock, Texas area, 1f Seller reasonably dctcnmnes that
T such change is necassary for operauonaI purposes. Such mterchangc: uxay mcludc tracks
~ designated by Buycx on Buycr s property as mutually agrecd betwecn both parties. Intf:rchangc .

. “.bctwccn Buyer and any pany other than Seller wﬂl not bc pcnmttcd at any locanon along the’
- Raxl Line other than at:SelIcr s Lower Lubbocijar_d.ﬁ The u-_agkagu upgn.wmch ,such mtcrchangc
.' takes, pléué shal[ bé referéncéd hére.inafter. as "fntercﬁange jTrack” Buyér ﬁ'ill ‘b'lock-lraﬂ‘c' for :
mterchange with Seller in accordance w1th written -instructions to be funnshed by Seller.

ib) Cars and thelr contents dcllvercd by onc party to the other on an Intcrchangc Track

. shall be deemed to bc m Ihc possessmn of the rccelvmg pany as of the nme they are placcd on

. J : _ the Imerchangc Track and uncoupled frorn 1he dt:hvermg party s train or engmc cxcept that if

| any such car is réjected by the rccewmg party under thc Intcrchange Rules of the Assocxatlon of

Amencan leroads ( AAR") or any successor rules the refuscd car shall be dccmcd to.remain
m the possessnon of the. dchvenng party unul that car is acceptcd by the reccwmg pan'y

. 1;4. Car. Hire: Costs. | |

- In cormcchon with all loaded and empty rail cqmpmcnt movmg in raxl frelght

5 transportanon service to or from the Rzul me and mterchanged bctwecn Buycr and Seller on an_

h Interchangc Track, the party in possession of any car shall be respon51blc for all car hiré costs,

per diem expenses and nnleage allowances payable thh respect to such car, for any per dxcm

\_-.

charges for trmlers or contamers camed by Such car, and for any equlp‘mcnt use charges :
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. 'ﬁpplicaﬁle' tc')“aiiy -'V"RoadRailcr cq{liprﬁent 6r sirilar c'arléss' intéfm’odal technologj;r; A}'th6ug‘h e
. Buyer is almc haul carrier, the pamcs acknowledge that for purpose of car hn'e only, Buvcr wxl]
. be ehglble for treatrnent as a tenmnal switch carrier cnntled to transfcr of car r hire hablhty for‘ |

' ) up to 96 hours mtlnn thc prmnsxons of Cat Hu'e Ru!c 5- watchmg Car Hm: Expense Recovery, -

- as set forth in the Codc of Car Hu'e Rules admxmstcred by the Assomanon of Amencan )

' :mamtenancc_,of -way ‘cq\_;upment._ -

Raxlroads Scllcr shall make rcasonable eﬂ"orts 10 maLe ﬁ'cxght cars avallable at Buyer s request i -
on an Interchangc Track as nccdcd by Buyer for raﬂ servu:e to-or from facxhtxcs on or along the

h Rzul me, on a non—dlscnmmatory basxs between Scllcr s car needs on sumlar rall hnes and

' »

~Buyer s car needS‘ howevcr, Seller makcs no guarantee of eqmpment supply to Buyer. It*xs the e

responsszhty of Buyer to. provxdc all locomotwes ﬁ*mght equlpment for local traffic, and.,. '

15.  Liability Insurance.

(a)' For so lonig as Sellér. coﬁducts.any.acmivitieé on ~any_" portion of the ﬁ)tcrchzinge ‘Access

-

‘Line, Buyer shall'maiﬁtain a‘ —»cﬁomprehen.s'ivc general forﬁi' of inéﬁrancé -covering liabilitsr ln
vconnecnon W1th any of Buycr s activities or operations on or near the Interchange Access Lmé
including but not hnnted 10 Public anbxhty, Personal Injury and Property Damage, Federal |
‘AEmployers anblhty Act anblhty, ,Blll of Lading and Foreign Rollmg Stock anblhty, i
.’Contmctual anbﬂlty, with -such hrmts dcducubles and exclusmns as Scllcr may agree are :
: sansfactory, prowded howcver that. (1) such " limits “shall not’ bc less than $2 m;llxon per'

-occurrence, and $4 million in the aggregate; and (ii) policy terms shall not f;xcludc or limit, in

connection with any of Buyer’s or Seller’s activities or operaﬁoi:s on or near the Interchange

Access Line, coverage where activities or operatiohs are near railroad tracks. Seller shall be

22



. named as an ADDITIONAL INSURED on’ such lxablhty insurance pohcy Such llablht}'.

} ‘msnrancc must be purchased fmm an insurance company hcenscd to do busmess m-Texas and
. éossasmg a currcnt Bcst s Insurance Gmde Ratmg of B and Class X or better '
| C(b) Buyet sh@,ll prondc to Sellcr evxdence: of Buycr s habﬂxty msurancc coverage at
' “Clostug, with copies of xts insurance pohcxcs and any amendmc_:nts, as soon as they:are _avallable,'.'
ahd with cvidcucu of cunﬁnuc;d msurance co%rr:rage un J"anuéry 1 and':J'ulj' l‘ of earch ycar
Buyer 5 fallure to prowde such e‘ndence shall enn‘de Seller to purchasc such llabxhty insurance, .

" 'and wnhhold from the dmsrons payment forwarded to Buycr thc cost of thxs insurance.

}S.l' Sellcr $ Authonty to Estabhsh Through Routes and Offer Through Routes

Buyer and Seller agree that, w1t_h rcspcct to all current and future traﬁic ongmatmg or

_termmatmg on or along the le me and 1nterchangcd bctwcen Buyer and Scller at Lubbock, o

‘ Tcxas for mnety-mnc yea:rs followmg the date of Closmg, Scller shall havc authonty to estabhsh '

- 'through routes and offer through frmght rates vxa through routcs mvolvmg'both- Buyer aﬂd Ssllcr
L " with mterchange bctween Buyer and Sellcr at. Lubbock1 Texas Buyer shall not xmposc a
' 'surcharge upon this trafﬁc thhout the pnor wnttcn consent of Seller which consent shall not
-~ be unreasonably mthheld. For these mnety-nme years, Sellcr shall spemfy Junctlons and routcs
" for all traffic, cffecuve the day followmg the date of Closmg F or. ﬁns.-same mncty-mne years, : .
L foﬁowmg the datc of Closmg, Buycr automancally cornicurs jn all’ such through rates -established

by Seller, whether - for prwent or futurc frexght traffic, so Iong as Buyer shall receive for

'transporhng the ,tmﬂic the division of revenues that is sct forth in Paragraph 17(a) of this

Agrcemcnt‘
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"17. . ,Dlviéion'of 'Revenue'

A s o '(a) . Buyer and Seller agree that for s0 long as Seller establxshes through frerght rates

' 'for mterhne frcxght transponanon service mvolwng both Buyer and Seller the through Tevenue

: accrumg on all existing-and future carload trafﬁc movements mterchanged between Buyer and -

; Seller at Lubbock, Texas, to or. ﬁom exxstmg and futm'e raﬂ desnnatlons or ongms on or along :

: ) 1he Rail Lme, shall be dmded between Buyer and Seller on the followmg basxs

(l)'1 For each carload of frerght that ongmates or temnnates on the le Line and is.
mterchanged between Buyer and Seller at Lubbock, Texas bﬂled ina block of 27

' ‘or more cars for an. mchvxdual slnpper or'receiver, Buyer shall receive $4D OO per

car from Seller.

. VAl Except as provxded in subparagraph (3) below for each carload of ﬁelght that

- o gmates or termmates‘on the -Ra]l Line and 1s mterchanged b'etween Buyer and

_ Seller at Lubnock, Texas, not ‘billed m a bloclc of 27 or: more cars for an

individual shxpper or recewer Buyer shall recéive $125.00 per car from Seller '

(3) Commencmg as of January 1 2000, should the number of carloads of frexght
'.ongmatmg and terminating on the Rail Lme mterchanged between Buyer and ;

Seller at Lubboclc, Texas, and not bllled in blocks .of 27 or more cars. fo_r; an
A'.individua'l sl_xipper or receiver exceed'3,300 carloalle in any- calendar ~yeer, Buyer.‘ R l
/s'hall‘receive.m 15.00 per car lfror’zl Seller for each carload eoﬁunerrclng with car -

3,301 for the duration of that calendar year. |

For pm.])osee'of corrxputing the division of revenue sl:t forth aboyc, fwo loaded trailers or,

i

containers in intermodal service shall count as oné carload.
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JERT . ) (b) - For all current and future trafﬁe onglnanng or temunanng orr .or aleng the er' |
z 4_ 'k . Line, and mterchangecl between Buyer a.nd Seller at Lubbock, Texas for twenty- -five years
o l‘followmg the date of Clesmg, the dmsmns set forth 1 m Paragraph 17(a) shall -be adJusted. |

' annually, cornmencmg as of January l 2001 based on 50% of the mcrease or decrease between ,

o ~ the fourth quarter of 2000 compared to- the fourth quarter of 1999 in the Rall Cost Adjustmenf

- Factor unadjusted for prod‘uenvxty, as. pubhshed by the Assocxatron of Amencan leroads (or T

‘1f it ceases to be used, some sumlar rail cost mdex) and thereaﬂer as of each January 1 based
on 50% of the increase or decrease i in the Rall Cost. Adjustment Factor in the fourth quarter of |
the rrrunedrately p‘recedmg year compared to the fourth«qnarter of the year before‘that. However, o

1n no event will Blrycr’s divislens 'be’ reduced. to a level less than the amounts speciﬁed in

. ) subparagraph (a) of thxs Pa.ragraph 17 |

©. Nothmg in tlus Agreement shall preclude Seller and Buyer from negouatmg and '

mutually ‘agreeing to dlfferent lelSlOIlS than those specxﬁed in tlns Paragraph Divisions of
revenue shall be pznd by Seller only where Scller is enmled to recexve lmehaul rcvenues for a
slupmen_t. Buyer shall not unpose any sureharge or any addmonal or increased charges to

shiﬁpers without Seller_s wnttcn consent, wlnc_h consent shall not bé unreasonably mthheld.

- Buyer sliall cclneider for errlplpy'ment. those of Seller’s erxlployees who want to work for

.Buyer on tlre terms and eenclitiorie of errlr)leymcni tha’t‘ are offered by Buyer, at Buyer’s scl_e
‘.discretion. Buyer shall give priority hiring censideratien to employees of Seller who work on
» theRarl Lines and are "reprcscnte(l by the Brotherlreed of Maizrterlarrce of ‘Way Employees. Any '

such individual who Buyer in its sole discretion délermims to be qualified for | job that Buyer
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has avallable shall be offcred such jOb by Buyer on thc terms and condmons that Buye.r e

.

: _';';_.ﬁ..;}- o estabhshes, n —Buycr s sole dlscrenon ~Buyer pmmptly shall nonfy Scller of thc name. of each _‘
. of Seller s curent employees who - Euyer offers to hire, -and also thc name of .each of thesc“._ )

‘ a .employees who Buyer actually lures. Bnyer shall assume a neutml stancc in any Brotherhood

of Mamtcnance of Way Employees umon orgamzmg effort.

.'19. ’ Transfer of Operatmns |

All rail operanons on the le Lme shall be transferrcd from Seller to Buyer at 12 01 a.m c -

- -on the day follomng thc datc of Closmg Upon reasonablc advance notice, prowded by Buyer .

3

T 1o Sellcr prior to the C]osmg Seller will swnch up to two of Buyer s Iocornotwes from Buyer s
_ afﬁhates in Slaton, Texas, and in Oklahoma, to thc le Lme at ne charge to Buyer F ollomng -

_ _thc date of Closmg, Seller wxll perform {at no cc)st or charge to- Buyer) up’ to two swnch

.movcmems per year of Buyer s locomotwes betwcen the Rail Lme and Slaton, Texas for

v_locgmotxvc.mamt_enance purposes. 4

20.  Collection of Re\lenlxqs.
(@) Seller shall subnm-freight'bins or interline sem‘ements for, and shall “collect, all

’revenues due for movements over the Rail Line of all shxpments maved over the: Rail Lme on:

\l&l ‘

or beforc thc date of CIosmg Sellcr shall assess’ and collect all charges duc for all swm:lnng
" ‘semces pcrfoqncd ‘oq the le‘me on or before the datc of Closmg. Sellcr shall assess and‘
t collecl all dexnilrrllge and miécellauleous charges celating to car supply and- other ét:rviccs‘
- performed on the -Rail Lme on or beforc the datc of Closmg
(b)- Exccpt as otherwlse ptowded by frmght transportatmn contra.cts, all shipments wlnch‘

move to, from or via the Rzul Line that are mterchangcd bctween Buycr and Scllcr after 12 01 »
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" ain. on the day fonoﬁihg the date of Closing, and wlliéh are Thade under lates'zgzid routes

. éstabli'shed_by: Seller_as set forth.in Pa;agraph ‘16 of this Agreem@ni‘,’shall.’.bg scttléd betlvecn .

Buyer and Se‘llcl on the bzlsls of a modiﬁcd junction settlenléﬁt plan, ivith 'Sellér paying dlvlsion

- of Tevenue. payments 10 Buyer ona weck_ly basm vmhm ﬁve workmg days followmg the dateon - )

Whlch Seller issues. the revcnue waybxll for the movement Scller shall subrmt frcxght bxlls for,

* and shall collcct all revenues due for shipments ongmatxng or terr’mnatmg on thc Rail Line that .
* are mterchangcd bctwecn Buyer and Seller, mcludlng all prcpzud shlpmcnts that ongmate on the -.

! Rall Lixie; and all’ collect shlpmcnts that termmate on the R.all Lme except for slupmcnts wherel _

e Scllcrdocs not rccewe lme haul revcnues Seller has the’ nght to g,rant, or refuse to grant, credxt

o any customer on the Rail Line concernmg any slnpments routcd to, from or vxa thc Rail Lme

' (that are mterchanged bctwccn Buyer and Scllcr Buycr shall assess: and collect all charges due -

.y for all smtchmg scrwccs pcrforrncd on the Rail Line at and aﬂer 12:01 a.m on thc day follomng »
.lthe date of Closmg Buyer shall assess and collect all dcmurrage and xmsccllaneous charges -

rclatmg 10 car supply and other services pcrformed on the le Line at and after 12:01 a.m. on .

" the day followlng-thé date of -Closingl

21T - -Transfer of Llabxlmes Payment of Charges

- For the penod bcfore and mcludmg thc day of Closmg, Sellcr shall bc rcsponsxble for'

(a) all common camcr raﬂ operatlons mcludmg car supply, on the Rail me (b) any frcxght loss

: and damagc claims attributable to rail operatzons over the Rail Line; and (c) all car hire and car -
| mileagt': allOwance payments relating' to rail operations over the Rail Line Atand after 12:01 am. -

‘on the day following rhc date of Closmg, Buyer shall bc rcsponsxblc for' (d) all common camcr‘

rail operatlons including car supply, on the Rail Lme (e) any frcxght loss and damage clalms
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' attnbutable 0 raxl operanons ovor the Rall Llno' and (f) all'car hire and car mxleagc allow:mce .~ -
‘ paymcnmelanng to rail opcranons over the Rail Lme
’22. Elcctromc Data Interchang . |
thm 30 days followmg the date of Closmg, Buyer must haye thc ablhty to send and‘-‘
o .reccwe electromcally waybllls advanced comlsts and bxlls of ladmg, as well as Tram 11 reports “
and passmg/p[accmem reportmgs for ocrformance purpooes Transactmu reportmg should be at |

‘ mdustry standard lcvels or one levcl bchmd. |

-~23. Assxgnment of Frexght Transpgrtanon Contracts

. -
l

The parncs agrec that, notwﬂhstandmg any other pro*nsmn of thxs Agreement the only .
frclght transportanon contracts to be assigned by [hlS ag;cement are:. (a) frcxght transponatwn .
contracts that apply 10 trafﬁc movmg to or from facﬂmes on or along the Rail Line; or (b) frexght

transportanon contracts with or mvolvmg sluppers or receivers that have facilities on or along thc

~ Rail Lme and whlch would apply to one or more shlpments to or ﬁom a facxhty on or along the -
Ra11 ane Seller agrccs to send on n the date of Closmg to each slupper (or conSIgnce) and each

_ rmlroad who is a party to any frexght tranSportauon contract mvolvmg any ex;stmg or potentxali g
. frclght trafﬁc movement to or from any rml ongm or dcsnnanon on the le Line, a Notice of
- Asmgnmcnt, adnsmg those parucs of the followmg (a) the occurrence of this sale; (b) the fact"
':_ that all rages aod mce {and in the case of o;lxcr:mlroads, revenue divisions) terms in each
. contract vlri'll remain the sa_ml:; an‘d‘ (c) tl]e -fa_c‘t that Bul..rer wﬂl replace ’Scllci' as the party - -
re&ponsiblc for all rail service to be performed under ;(h_e contracts for all movements over all or -

| any part of the Rail Line. Bllycr agfg:w that as between Buyer _ahd Seller, Seller’s actionsin g
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accordance wnth the terrns of this Paragraph will dlscharge in full Seller s responsrbxhty to asmgn :

- frexg,ht transpoﬂanon contracts’ to Buyer .

, 24 Apollcable Law.

f Thrs agreement shall be govemed by and construed in accordance wrth the laws of the '

_ Stite of Texas

25. Eﬁ'ect of Waiver. e

A.ny waiver by either Buyer or. Seller, or fmlure of either Buyer or Seller to insist upen -

full and complete performance by Seller or Buyer of its obhgatmns set forth in thls Agreemem,

- -shall ‘not constitute a waiver or release of such party s nght to insist upon full and complete ;

' performance of any other obhgatrons in this Agreement, or a waiver or release of such party s

nght to insist upon full ‘and complete performancc of the obhgauons that were wawed or not
B enforced for penods prior to, or followmg, the warvcr or fallure to insist upon full ‘and complete

performance This Agreement shall be amended or modlﬁed only by wntten agreement mgned'

hby the parties hereto.
- 26. Notices.

All notices and other cormnunicatiOnS'urider this Agreement shall be in writing and

-deemed properly served if. delwcred by hand to the-party’ addressed or, 1f mar]ed, when recervcd .

1 .
_\d‘m -

: by the United States Postal Service i in reglstered or certrﬁed mail, postage prepaid, or, 1f sent by

a national overmght service, when received by the carrier service in a prepaid maller, return

receipt requested, addressed as follows:

Seller: - Mr. Jerome M. Johnson
" Assistant Vice President - =,
~ Shortline/Interline Devel()pment ; ‘
~ The Burlmgton Northern and Santa Fe Railway Company
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2650 Lou Menk Drive. -
- . Fort Worth, Texas 76161

| '_Buyer::- Mr. Larry Dr Wieener L
-~ - ' President/Manager ‘ -

South Plains Switching, Ltd. Company .
-P.O. Box 676 ‘
“Slaton, - Tcxas 79364

* “Either" party hereto may change its address or addressce to. whlch notrces are to be glvcn by
. provrdm_‘g written notice of the change 'to- the. other party. :

7. Conﬁdenn ahty

Except to the extent that the terms of thrs Agreement are reqmred to be drsclosed by the |

o -‘STB by order of any court of cqmpetent Junsdlctmn or any govemmental agency, or by partres

E mvolved in ﬁnancmg thxs purchase each party to thrs Agreement shall not disclose the contents

of this Agreement to any ‘other party w1thout thc pnor written consent of the othen party to thrs
k Agreement Any party Who learns of any of the terms of thls Agreement shall be requrred by
the party to thrs Agreement who is drsclosmg the information not to drsclose those terms to any
o other party _w1thout the prior wntten consent of both partres to this Agreement,

28. Entrre Agzeement, Integratlon of Aggeement.

. Thrs document together with all Exhrbrts attached hereto eonstmltes the entrre agreement

l

- agreements, undcmtandmgs, represcntahons or statements, whether oral. or wntten, re]atmg to thrs

transaction are merged herein. The headings and tltles to provmons in thlS Agreement are for

convenience only, and shall not be deemed to modxfy or aﬁ'ect the nghts or dutles of Buyer or

Seller. All nghts and obligations of Buyer and §ener set forth in tbxs Agreemem, or in any

[

Exhibit attached hereto, are integral parts of this Agreement. The consideration inducing Buyer

 and Seller to enter into this Agreement includes ell of the co'rrxrnitrnent:s by Buyer to Scller,' and

30

between Buyer and Seller relatmg to thxs transacnon Any other pnor or contemporaneous ‘



o '.‘oy Seller to Buyer, as set forth in thlS Agreemcnt, mcludmg terms set forth in thc Exhxblts. - L

f""ﬁ:.‘-_:f Lo attached hcreto

1

IN WITNESS WHEREOF authonzed reprcsentauvcs of the parues have exc:cuted thlS

ot agreement as of the thxrd day of May, 1999.

" THE BURLINGTON NORTHERN AND -~ - SOUTH PLAINS SWITCHING, LTD,C0: -

SANTA FE RAILWAY COMPANY

L ﬁTxtIe Semorce o
- Merch dxse B mess Umt '
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| *EXHIBIT B’
. QUITCLAIM DEED.

-

THE BﬁRLiNGTON 'NOI{'IHE'RN‘LAND:'SANTA" FE IiAILWA'Y 'coiv"rPANYv' a
Dclaware corporanon Grantor for Tcn and no/100 Dollars ($]O 00) and othcr good and
’.valuable consxdcranon to- 1t duly pald thc rccelpt whcrcof is hcrcby acknowlcdgcd do&e by

- these prcscnts REMKSE RELEASE and QUITCLAIM wnhout any ‘covenants of warranty )

o oL 'vwhatsocver and w1thout recourse to thc Grantor its succcssors and assxgnccs, 1rr1to SOUTH

-‘ . PLAINS SWITCHING L’I‘D COMPANY Grantee its succcssors and assxgnces forever all

- ofii its all the nght mle and mterest xf any,. in and to-a certain strlp or parccl of land locatcd in

the- Coumy of Lubbock Texas,. as descnbcd in dctzul in Attachment 1, attached hereto.

» SUB.TEC'I’ howcvcr to all cmstmg interests, including but not Im:ntcd to all rescrvatlons

' <nghts~of-way, casements and othcr cncumbranccs of rccord or othcrwrsc ’

| EXCEP’I'[NG AND RESERVING unto Grantor xts succcssors arxd a351gns, all of the h
coal oil, gas, casmg—head gas and all ores and mmcrals of every kind and nature, mcludmg sand
and grave] underlying the surface of the prcmrscs hcrcm conveyed, togcthcr with thc full nght
prrvﬂege and license at any and all nmcs to cxplor,e, or drill for and to protcct, conserve, mine,

take, remove and market any and all such products in any manner which will not dmriagc

-1-



right of access-at all times to exercise these rights. -

‘of such prcmlscs togcther with the nghLof access. at ail times to exercise thcsc nghts

'stm'cmres on the surface of the premises herein convéyi:d, or unredsonably interfere with the use

AI_SO RESERVING unto Gramor its successors and 3551gns any and. aLl water nghts |

‘.and thc exclusxvc nght to dcvelop and- takc water by any means, and to all appropnauons

over, undcr, or lying on, inor under thc premises herein conveycd, and an exclusive, p'ermanent ‘

f.

~.any-and a11 watef dwcrsxon producnon and transportanon structurcs, cqulpmcnt nnprovemcnts .

- -

' 'ALSO RESERVING onto Grantor,. its successors and assigns, an exclusive, pérmanent

and through all or any portion of the prcmxscs hcrcm convcycd including the nght for Grantor
"1ts succcssors and asmgns, or any of its llccnsces, to enter, dxsturb the. surfacc and occupy lhe
_ prcxmsw herein to be convcyed for puxposcs of constmctmg, rcconstrucnng, mamtzumng. using

-andlor Opcratmg one or more pipelines or ﬁbcr optics ‘communication lines, facumcs and

N éase’ment‘ 10 constrﬂct,"install, opcrnte, replace, rework; r.econstruct, rehabilitate a'nd mainuiinl .

© and plpmg, and to construct mstall operatc and mamtam water pumps and hydroelcctnc'f
. generation cqugpmcnt nccessary, convcmcnt or relatcd to thc producuon transponanon or'

) ‘_ dehvery of water from, -on, undcr or across the prcxmscs hcrcm convcycd Logcthcr with the '

. ‘pxpelmcs or fi bcr opnc commumcauon lines, facilities and appuncnanccs in, undcr across along -

~ -
.r.

appuncnancw in, under, across, ,along and thxough' all or any pnrtion of the premises herein to

performed in a manner which will not damagc."s‘t;fuctums on the surface of the premises herein

be conveyed; _nmvidcd'howcvcr, that all activities in the exercise of these rights shall be

E pnonnes perxmLs and certificates wmch are appurtenant to, assocmu:d wnh uscd upon ﬂowmg o

. ."ehécment' for .coxm‘truciion reconstruction; maintenancc, use andinr roperation of one or more - .



B tonvfciylf:d; and that Giﬁnqu shall _not_ify Grantee i‘n ad_vz.Lm::e' of any'. such entry, and. shéﬂ_-eriter .
| a_nq occupy sﬁch premxscs in ;ﬁt;innc; @hich does nc.t'unrcasonzibly _iméffcrz? \,ﬁ{iﬂliGraxiteé’s us::_,: .
ofsx.xchb_;A)rcmisés.'l | ,  T L
| . TO HAVE AND TO HOLD _‘thf: same unto Gramecns _su;c;:ssoﬁ .a.x_ad .gsgignccjé,
IN W‘I’I'NESS WHEREOF, ér;lntor has 'c:'auscd ﬁﬁs inst‘mmc;m‘td be signed b); its
, au‘morii'ed represépfaiive,_ attéstad by its AssismﬁtSédré_méy. and its cor‘i;.ofate seal fo be afiix,cd :
R ‘hf':rétq,;’oq thé___:__"__day of L1999, R a L )

., - THE BURLINGTON NORTHERN AND
.. SANTA FE RAILWAY COMPANY .

By:
Title:

ATTEST: - -

By: .. .- . o R
Assistant Secretary - - . - .




STATE OF TEXAS - )

- . ) . )ss.
COUNTY OF TARRANT . )
Onthis___ dayof. 1999, before me, the undersigned, a Notary Public

in and for the State of Texas, duly commxss:oncd and 'sworn, personally appeared Douglas |
. Babb, Senior Vice President Merchandise Business Unit and an Assistant Secretary, respectively,
~ of The Burlington Northern and Sarita Fe Railway Company, the corporation that executed the
~foregoing instrument, and acknowledgcd the execution thereof to be the free and voluntaxy act
~ and deed of such officer and the voluntary act and deed of said corporation; for the uses and
- purposes therein mentioned, and on oath stated that they are authorized to execute the foregoing-
. mstmmcnt and that the scal afﬁxcd in the corporatc seal of said corporanon

W:mcss my hand and official seal afﬁxcd the day and ycar ﬁrst abovc wnm:n

* Notary Public

My commission expires: - Z



. , i' . ]
. - - -Anachment 1 '
" .* ‘[property-description] = - ‘-
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R MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE THE QUALITY

OF THE MATERIAL OK’WORKMANSIHP OF ANY OF ’IHE PROPERTY,; OR THE

: CDNFORMITY OF ANY OF THE PROPERTY TO ITS INTENDED USES SELLER SHALL -

o ‘NOT BE LIABLE TO BUYER FOR INCIDENTAL OR. CONSEQUEN'I’IAL DAMAGES_

. :'(INCLUDING STRICT LIABILITY IN TORT) WHICH IS RELATED IN ANY WAY TO THE

DESIGN CONDITION QUALITY SAFETY, MERCHANTABILITY OR FI'I'NESS FOR

,ANY PARTICULAR PURPOSE OF ANY OF THE PROPERTY CONVEYED BY -

DELIVERY OF THIS BILL OF SALE OR'I'HE CGNFORMITY OF SUCH PROPERTY TO. .

~ITS, INTENDED USES SELLER CONVEYS TO BUYER, AND BUYER BY

ACCEP’I'ANCE OF SELLER S DELIVERY OF THIS BILL OF SALE, HEREBY ACCEPT S |

ALL PROPERTY CONVEYED BY DELIVERY OF THIS BILL OF SALE IN "AS IS

WI:IERE IS" CONDITION AND SUBIECT TO ALL LIMITATIONS ON SELLER S

RIGHTS INTEREST AND TITLE TO SUCH PROPERTY.

IN WITNESS WHEREOF Seller has caused this Bﬂl of Saleto bc cxccutcd by its duly

authonzcd representative on this ' day of ,1999,

. THE BURLINGTON NORTHLERN AND
SANTA FE. RAH..WAY COMPANY

thIc

'\’“!.1



EXHIBIT C - - -

Lo o

THE BURUNGTON NORT}IERN AND SANTA PE RAJLWAY C()MPANY | _f o

( Scller") for and in consxdcmnon of prolmscs made by SOUTH PLAINS SWITCHING LTD
' COMPANY ( Buycr") to purchasc &11 of Sellcr s interest in thc rall line segments 1dcnt1ﬁcd n
~ the Agrecmcnt for Salc of Certain Assets Rights and Obhgatlons of The Burlmgton Nonhem i
'and Santa Fc leway Company To South Plains Svnu:hmg, Ltd.- Cnmpany, datcd as of May 3.
1999 (Wthh property is hcremafter refercnccd as "Rail Lme") hcrcby sclls grants and conveys L
to Buyer, and Buyer s st}cccgsors and- assignees, all qf 'S,cller‘ s rights, interest.and title, to the -
foﬂowiné proinerky éonstiﬁlﬁﬁg the Raﬂ Line, subjcctﬁ all.iix'ni'tationsbn- Seller’s rights, mtcrcst .

and mle to the followmg property

All rzul nes splkr:s tie platcs rznl anchors tumouts bndgcs culv-crts mgnalhng
eciuipment and other supportmg structures ballast, othcr track matenals and supphcs, and the
metal depot at or pear the Old BN Yard (excludmg (1) any and 'all veluclcs ma.mtenancc .

" ‘equipment on whcels radios, and computcr eqmpmcnt and (2) if a notice of interim ttaﬂ use
| is ﬁled' and acecpted as to the Rail L;ne or if tr:ul usc is mplemented dunng ‘the abandonment %
, or dlsconnnuancc proccss also excluding all bndgcs culvcrts and bndgc support stmcmres) that

on the date of thlS Bill of Sa;lc are prcsem on thc real propc:ny compnsmg the Rzul me

whethcr on that date thcy are installed or umnstalled -
SELLER HEREBY DISCLAIMS ANY REPRESENTATION OR WARRANTY
WHETHER EXPRESS ORrR ]MPLIED AS TO THE DESIGN OR CONDITION OF ANY OF

THE PROPERTY CONVEYED BY DELIV'ERY OF THIS BILL OF SALE 1TS

-1-



. TO BUYER

"* AGREEMENTS TO BE ASSIGNED-IN PART .

- [T6 be furnished} --

"o
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BEFORE THE SURFACE TRANSPORTATION BOARD

PYCO INDUSTRIES, INC.
~- FEEDER LINE APPLICATION --

-LINES OF SOUTH PLAINS SWITCHING, LLC,

Finance Dkt. No. 34844

DECLARATION OF

MONTEY SNEED

I, Montey Sneed, make this Declaration, pursuant to 28
U.S5.C. § 1746, in support of the Feeder Line Application filed by
PYCO Industries, Inc., in F.D. 34844.

1. I am a private railroad consultant. I have spent all my

professional life in the railroad industry. In the 1970's, I was
yard foreman in Lubbock, Texas, for the Fort Worth and Denver
Railroad, predecessor to BNSF Railway and South Plains Switching,
in respect to the same yard tracks at issue in this proceeding.
I began my railroad carrier in 1970 as a track laborer employed by
the Ft.Worth & Denver Railroad. I was promoted to Section foreman
three months later and worked this position (at Channing, Stamford
~and Lubbock, Texas) until 1976. At that time I accepted an offer
to work in sales, marketing and real estate working for the



Burlington Northern Railroad (Wichita Falls, Texas). I worked at
this position until 1979. At that time I went to work for the
Atchison, Topeka and Santa Fe Railway Company (ATSF) as track
supervisor located in Lubbock, Texas until 1980. I then
transferred to the operating department and became a locomotive
engineer. I worked all over the 0ld Slaton Division, living in the
Lubbock, Texas. In 1987 I accepted a buyout from the ATSF and
looked for business opportunities to acquire an operating
railroad. Because of my knowledge of the different departments
within the ATSF in 1989 I purchased a branch line (Lubbock to
Crosbyton, Texas) from the ATSF and operated the line for two
years, but due to the lack of business I had to abandon the line
and became familiar with railroad liquidation. For the last 19
years I have undertaken various railroad consulting jobs including
track inspection, rehabilitations, construction, operation, and
valuations. As a result of my long experience and expertise, I am
familiar with all aspects of railroad salvage, including the
grading and pricing of rail, track and other track material.

2. Because I reside within easy driving distance of Lubbock
and am familiar with the yard track at issue in this case, I was
requested by representatives of PYCO Industries, Inc., to inspect
the trackage for purposes of determining the condition of the
trackage generally, and the maximum upper bound for the salvage
value.

3. The trackage is readily viewable from public streets and
intersections. I inspected it on March 6 - 9, 2006. I quickly
determined that neither BNSF nor SAW had performed any systematic
maintenance program with respect to the trackage since I worked on
it as yard foreman in the 1970's. The track was in a worn out
condition then, and it remains so today. SAW appears to repair
“the track only when a derailment occurs; a typical deferred-
maintenance approach. Much of the trackage is unballasted, or has
not been ballasted since before I was yard foreman, and quite
literally is in the dirt. SAW has constructed three new tracks
(one short) presumably to receive rock, located immediately south
of Floyd Trucking Company's trackage and to the west of Martin
Luther King Boulevard. When completed, that will be the only
rehabilitated trackage on the system. SAW has removed switches
and trackage at no less than three locations: (a) between Avenues
A and D south of 30th Street (old station); (b) a lead between
46th and 47th Streets west of Locust Street; and (c) a lead
serving one of Mark Weaver's warehouses between 58th and 56th
Streets, just east of Elm Street.



4. It is my understanding that PYCO Industries is making its
feeder line application in the alternative. Alternative One is
for the entire line. Alternative Two is for a subset of SAW lines
sufficient to provide service to PYCO, Attebury Grain, and Farmers
Co-op Compress.

5. For purposes of my calculation of net liquidation value
(NLV), I have made a number of assumptions: I have assumed that
SAW owns the trackage free and clear of any encumbrances.
According to the STB order at Finance Docket 33753 (Sub.no.l), SAW
originally acquired approximately 74,384 feet of track. As I have
indicated, SAW has already salvaged out some of the track at no
less than three locations. Based on an aerial survey map which I
ocbtained from the City of Lubbock, I calculate that the removed
track encompassed at least 1500 feet of what SAW originally
obtained. I have therefore assumed, favorably to SAW, that SAW
has 73,000 feet of track remaining. SAW is constructing new track
south of the Floyd Trucking Company track. I have assumed that
SAW owns this track, encompassing 5920 track feet.

6. I have calculated net liquidation value (NLV) for the
track, ties, and other track material (OTM) using the methodology
customarily employed in Surface Transportation Board abandonment
proceedings. This methodology is straightforward: one
determines the value of the material in the ground, by calculating
the delivered price to a point of sale, and backing out removal
costs and salvage company profit. As applied here I took the
following steps: First, I inspected the track to determine the
quality of the materials. Second, I called various steel mills
(e.g. Chicago Heights, SMI and WA Silver) to get a price for
reroll/scrap delivered to the mill. For the relay material I
called the various relay material vendors (e.g. Progress Rail,
Atlanta Track & Turnout, Railroad Materials Salvage). Last I
called the railroads and trucking companies for a freight rate to
the steel mills or relay material vendors. The spread sheet
attached reflects the highest prices quoted by the mills and the
relay vendors, and the cheapest freight rates quoted {({here, rail).
The actual cost to take out the material and the 25% profit
retained by the salvager are based on my experience from salvage
projects.



7. The track itself is 85 pound and 90 pound rail. To give
the benefit of the doubt to SAW, I have assumed that the track is
all 90 pound rail. Rail generally comes in three grades: scrap,
re~-roll, and re-lay. Although all the track (save the track
currently being constructed by SAW) is worn-out, I have assumed
(in a fashion beneficial to SAW) that it will qualify as re-reroll
(which generally commands a substantially higher price). Railroad
ties similarly come in three grades: scrap, landscape, and re-
lay. Scrap ties generally cost $2 or greater to remove and
lawfully to dispose. Landscape ties command a higher value:
generally about $4. Re-lay ties command a substantially higher
value. Based on my inspection and a statistical sampling, I
concluded that the vast majority of the ties in these lines (other
than the newly constructed track) are scrap, with the number of
landscape or re-lay ties being negligible. I concluded that the
ties would likely result in a negative valuation, and giving the
benefit of the doubt to SAW, have treated the ties as a wash
(i.e., positive value of the low number of landscape and re-lay
ties offsets the disposal cost for the scrap ties). The SAW lines
west of the BNSF mainline eoncompass a host of paved public
crossings. I calculated the area in question to be 15,000 square
feet (30 crossings, 50 feet long and 10 feet wide). The cost to
restore is $15/square foot. I deducted crossing repair cost, which
lawfully the railroad must bear, to determine NLV.

8. On the above described basis, I calculate the NLV for
SAW's 73,000 feet of trackage, remaining from its original
acquisition, to be $206,393.08, and the NLV for the newly
constructed SAW trackage (approximately 5,920 track feet) to be
$74,511.36. The total is $ 276,352.02. A spreadsheet setting
forth the details of the calculation is annexed to this
Declaration as Appendix I.

9. For the NLV estimate for Alternative Two, it is first
necessary to specify what trackage is required to serve PYCO,
Attebury, and Compress. SAW's attorney, Mr. McFarland, indicated
to West Texas and Lubbock that the following trackage was in use
to provide service to PYCO, Attebury and Compress:

Track 5, SAW yard, 2400 feet
Track 1, SAW vard, 2100 feet
Track 9200, 3900 feet
Track 9298, 4320 feet



Track lead to
PYCO plant 2

to 50th St., 6280 feet
Track 231 lead

to 9200/9298 960 feet
Track 310 through

Farmers 1 5600 feet
TOTAL: 25560 feet

In addition , a portion of the lead (which I will refer to as
track 6), the top of the “wye”, and the western branch of the
“wye” is necessary for safe switching to Pyco Plant #1.
Approximatley 1100 feet of track is involved.

Moreover, PYCO would need to cross some SAW trackage west of the
BNSF mainline in order to reach PYCO Plant No. 1. The trackage

" needed for this purpose, which would be shared with SAW, according
to Mr. McFarland, is as follows:

Track 9298
to and through
SAW yard 5000 feet
10. Consistent with the assumptions already discussed, I

have calculated the NLV for the 26660 feet of trackage described
in paragraph 9 to be $143,328.87. A spreadsheet detailing the
calculation is set forth in Appendix II.

~11. It is my understanding that PYCO intends to propose a
reimbursement amount for use of the 5000 feet of Track 9298 which
Mr. McFarland for SAW indicates is necessary to and through the
SAW yard. I have calculated the NLV for that 5000 feet of track,
under the assumptions already discussed, to be $26,973.54. A
spreadsheet detailing the calculation is set forth in Appendix
ITI. Crossing the SAW yard using Track 9298 will also require the
use of 10 switches. Based on my experience, the maintenance cost
of a switch is $120.00/year to clean out the points, gauge rods,
0il and adjust.



Pursuant to 28 U.S.C. § 1746, I declare and verify under
penalty of perjury under the laws of the United States of America

that the foregoing is true and correct.
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Rail Mile Post
Relay
90 0.00
Relay OTM
90 0.00
Reroll
90 0.00
Scrap OTM
Ties 0
Takeup Cost  -$40.00
Freight by tr ain
Crossing removal & repair
Salvagers Profit

Appendix |
Alternative # 1 ( 15.47 track miles)

Mile Post
1.12
1.64
13.83
0
per ton

-$35.00
-$15.00

Distance
1.12
1.64

13.83

14.95
0

per ton

per sq. ft.

Net
Ton
177.41

35.48

2190.67
438.13
0.00
2841.70
2841.70
15,000

-25.00% .

Price per
Ton
420.00

320.00

285.00
220.00
per tie
tons
tons
square ft.

NLV

Total
$74,511.36
$11,354.11

$624,341.52
$96,389.57
$0.00
~$113,667.84
-$99,459.36
-$225,000.00
-$92,117.34
$276,352.02
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Appendix Il

Alternative #2 (5.05 track miles)

Rail Mile Post
Reroll
90 0.00
Scrap OTM
a0 0.00
Ties 0

‘Takeup Cost -$40.00
Freight by tr ain
Salvagers Profit

Mile Post Distance Net Price per
Ton Ton
5.05 5.05 799.60 285.00
5.05 4.84 159.92 220.00
0 0 0.00 per tie
per ton 959.52 tons
-$35.00  perton 959.62 tons
-25.00%
NLV

Total
$227,886.91

$35,182.54
$0.00
-$38,380.95
-$33,583.33
-$47,776.29
$143,328.87
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Rail Mile Post
Reroll
90 0.00
Scrap OTM
920 : 0.00
Ties 0

Takeup Cost  -$40.00
Freight by tr ain
Salvagers Profit

Appendix Il
Alternative #2 (5,000 Track feet East of Shared Trackage)

Mile Post
0.95

0.95
0
per ton
-$35.00

Distance

0.95

0.95

per ton

0

Net
Ton
150.48

30.10
0.00
180.58
180.58
-25.00%

Price per

Ton

285.00

220.00
per tie
tons
tons

NLV

Total
$42,888.80

$6,621.12
$0.00
-$7,223.04
-$6,320.16
-$8,991.18
$26,973.54






BEFORE THE SURFACE TRANSPORTATION BOARD

SOUTH PLAINS SWITCHING, LLC
-- ACQUISITION EXEMPTION -~
BNSF RAILWAY COMPANY

Finance Dkt. No. 33753 (Sub-no. 1)

DECLARATION OF
O.E. FLOYD

I, O.E. Floyd, make this Declaration, pursuant to 28 U.S.C.
§ 1746, in support of the petition to revoke the acquisition
exemption in F.D. 33753 (Sub-no.l) by which South Plains
Switching LLC ("SAW") acquired certain 1lines of railroad in
Lubbock from BNSF Railway.

1. I am general manager of Floyd Trucking Company, a
family owned business, in Lubbock, Texas. My business address
is 6201 Martin Luther King Blvd., Lubbock, TX 79404 . Floyd
Trucking Company has been in business for over forty years as a
sand and gravel hauler, with up to 75 trucks at a time. My
family is alsé part owner of Wes-Tex Manufacturing Company,
which constructs "belly dumpers" and other special applications
for trucks. Although Wes-Tex has some interest in rail service,
I will focus my Declaration on the interests of Floyd Trucking
Company.

2. Despite repeated efforts by Floyd Trucking Company, we
have been unable to obtain ;ail service on reasonable terms from
.SAW. This problem dates from the inception of SAW's acquisition

of its trackage in Lubbock pursuant to South Plains Switching

1



LILC -~ Acquisition Exemption -~ BNSF Railway, F.D. 33753 (Sub-

no. 1), served July 15, 1999. As a result of SAW's failure to
provide rail service on reasonable terms, Floyd Trucking Company
has repeatedly lost business opportunities and sustained losses.
As a result of our.experience, Floyd Trucking Company believes
that shippers and potential shippers will be able' to obtain
reasonably efficient, reliable, and non-discriminatory service
only if SAW is replaced as the provider of rail services in
Lubbock. To this end, regulation by this Boafd is needed.
Floyd Trucking therefore supports either the revocation of the
exemption under which SAW acquired its Lubbock trackage, or
other appropriate relief to ensure management of the 1lines

consistent with discharge of common carrier obligations.

3. Floyd Trucking purchased property 1located at 6201
Martin Luther King Blvd in Lubbock, Texas, in 1999. The
location is depicted on the map attached. Appendix 1. The

property has a railroad spur track (switch #0390), approximately
2500 feet 1long, which parallels on the north side a line of
track owned by SAW. Another switch off that spur track branches
to the north and then west for about 400 or 500 feet. Prior to
my company's purchase of the property at 6201 Martin Luther King
Blvd., the spur had been used to locad scrap metals and to unload
rock. When we acquired the property, I met with representatives
of BNSF Railway and Hanson Aggregates for the purpose of making
arrangements to upgrade the spur by installing sufficient track

to place 100 cars on location to be unlocaded. At the time I met



with BNSF, BNSF still owned the switching tracks now owned and
operated by SAW. In particular, Floyd Trucking planned to
“extend our 2500 foot spur to the west and to install a switch
into the existing line. This would create a loop facilitating
movement of cars onto and off of our property. Although BNSF
had been supportive of the plan, BNSF sold its interests to SAW.
"Our plan was unable to move forward because Mr. Larry Wisener,
manager of SAW, told me that our switch was out of service. Two
potential customers, DePauw Fly Ash and Capitol Aggregates,
supplied me with letters dated September 19 and September 23,
2002, respectively, noting that problems in relation to the spur
made them unwilling to do business with my company. Capitol
Aggregates indicated that SAW said it would not service Floyd
Trucking's spur; DePauw stated it was "extrémely wary" and
questioned reliability of service. Copies of these letters are

attached in Appendix 2. This defeated one of the purposes for

which we acquired our property.

4. I telephoned Ms. Nancy Beiter at the Surface
Transportation Board, asking her if the track served by switch
0390 was out of service. After checking, Ms. Beiter said that
it was not, and further that Mr. Wisener could not deny service.
I then telephoned Mr. Wisener stating that STB informed me that
'the spur was in service and that SAW was required to serve it.
Mr. Wisener said that he now owned the switching railroad tracks
and that he would never provide service to Floyd Trucking

Company's spur.



5. I continued my efforts to obtain servicevfrom SAW. Mr.
Wisener claimed that the switch was defective and needed repair.
Eldon Martin, of Martin Construction, engages in track
construction and repair in the Lubbock area. Mr. Martin had
performed work on the tracks at the Floyd Trucking facility
before its purchase by us. We arranged for Martin Construction
to rehabilitate the tracks. Mr. Martin inspected the switch and
found no problem. Appendix 3. On September 25, 2002, I had Mr.

Rickey Phillips, Motor Track Inspector for BNSF, inspect the

switch. Mr. Phillips concluded that the switch and track
"qualifies as class one." He "found no defect to render this
track out of service." His handwritten report dated 9/25/02 is

attached as Appendix 4. We ordered a car of 1" concrete rock
from Vulcan Materials, but were denied service. Instead, Mr.

‘Wisener states that he would provide service on trackage

approximately two miles away. Appendix 5. By letter dated
November 19, 2002, we complained to the Office of Compliance and
Enforcement of the Surface Transportation Board, noting that Mr.
Wisener was threatening to remove the switch. We also noted
.that at least three oﬁher potential shippers appeared to be
experiencing similar problems with SAW but "wish to remain
nameless, for fear of reprisal." Appendix 6.

6. At approximately the same time Floyd Trucking
.complained to OCE, SAW removed the switch. This action can only
be explained as an action of retaliation and reprisal.

7. The Director of STB's OCE (Mr. Clemens) on November 25,



2003, wrote Mr. Wisener that SAW was obligated to provide
gservice pursuant to 49 U.S.C. 11101l (a), attaching a copy of the

BNSF inspection report concerning the switch. Appendix 7. By

letter of January 17, 2003, Mr. Clemens complained to Mr.
Wisener that Mr. Wisener had not responded. Appendix 8.

8. By letter dated January 15, 2003, copied to Mr.
Clemens, Mr. Wisener informed me that it would cost $30,000 to
replace the switch, requesting Floyd Trucking to pay $25,000 of
that amount. The 1letter also expressed a series of other
concerns, conditions, and limitations on SAW's willingness to
provide rail service to our spur. Appendix 9. Mr. Clemens
responded with a letter dated February 20, 2003, indicating that
SAW was not acting in accordance with its common carrier

obligations. Appendix 10. Mr. Wisener then retained Mr.

McFarland to represent him. Mr. McFarland apparently dissuaded
OCE from initiating a complain proceeding. Mr. McFarland wrote
me asking, as I understood him, whether our volume of business
would justify restoring the switch, but ultimately, evidently
under pressure from OCE (letter, OCE to McFarland, dated March
7, 2003), in a letter dated March 13, 2003, appeared to agree
‘that SAW must restore the switch at SAW's expense, and provide
rail service to Floyd, "both upon Floyd's reasonable request."
Mf. McFarland indicated that a "reasonable request" is specific

as to volume, commodity and time of shipment. Appendix 11

(various letters).

9, SAW continued to fail to restore the switch. On



February 25, 2004, I faxed to Mr. Clemens at STB OCE a
commitment from D&J Materials to a job that required use of
Floyd Trucking's rail spur. Appendix 12. I believe that Mr.
Clemens suggested I request service in writing. I then informed
SAW by certified mail (delivered 3/8/04 to Mr. McFarland and to
SAW) that Floyd Trucking intended to ship 75,000 to 100,000 tons
per vear of lightweight aggregate, 60 to 80 carloads a month.

Appendix 13. By letter dated March 10, 2004, Mr. Wisener stated

that he was forwarding a copy of an industry track agreement
that previously existed between BNSF and Lubbock Iron & Metal
with respect to what is now Floyd Trucking trackage. Mr.
Wisener indicated he was preparing a contract between SAW and
Floyd Trucking that would contain many of those provisions.
However, Mr. Wisener's letter did not contain the BNSF industry

track agreement. Appendix 14. On March 19, I requested that

agreement and also informed Mr. Wisener that we expected to need
service by April 15, 2004. Appendix 15.

10. I then received a letter dated March 22, 2004, from
Mr. Wisener, but that letter did not include the BNSF contract.
Instead it contained a draft contract made out for Floyd
Trucking to sign with SAW. The contract was deficient in
‘numerous particulars. For example, Article I, paragraph 3
required us to "pay the entire cost (or an equitable share
thereof) in case other industries shall be serviced by the
INdustry Track or a part thereof." This requirement is

virtually unintelligible. In any event, since Floyd Trucking



owned and was obligated to repair its own track, we obviously
would not obligate ourselves to pay SAW if SAW used the track
for other industries. Article I, paragraph.4 spoke of operating
a Plant during the term hereof. No term was specified in
Article I, and we were not operating a Plant; we sought to
provide an unloading facility for aggregates. SAW's true intent
is clarified by Article III. In that Article, SAW states that
the term is two years, and thereafter can be terminated by
either party on three months notice. If terminated, SAW
provided that it could acquire and remove Floyd Trucking
Company's track upon payment of salvage value. In other words,
after two years, SAW would have the right to remove our track
upon payment of salvage value. This was wholly unaéceptable
when dealing with a switching railroad that had indicated it did
not wish to provide us any service at all. The unfairness was
further compounded by the fact that SAW provided it could
terminate the agreement sooner if the nonexistent "Plant" did
not operate six out of twelve months. Article II, paragraph 2.
This seems wholly arbitrary for possibly seasonable demand, and

‘also given SAW's hostility to our spur generally. A copy of

this proposed agreement is attached as Appendix 16.

11. Because the track agreement tendered by SAW was
inconsistent with honoring SAW's common carrier obligations,
Floyd Trucking declined to sign the agreement. Mr. Wisener is
well-known for refusing to negotiate and for using what 1is

commonly called coarse language in dealing with parties who do



not capitulate to his will; his attitude is that what he tenders
is non-negotiable, take it or leave it.

12. On April 6, 2004, Mr. McFarland advised STB OCE that
the switch was finally restored and that prior to that date
SAW's "standard contract for Industry Track" was furnished to
Floyd Trucking. Mr. McFarland evidently construed that
unacceptable draft agreement SAW prepared for use with Floyd
Trucking as SAW's "standard contract." At this point, I through
in the towel, figuring that it would be impossible, as Mr.
Wisener has indicated, to obtain service from SAW. On June 3,
2004, Mr. McFarland wrote STB OCE that SAW had spent $15,000 to
restore the switch, but that Floyd Trucking had not signed the
industry track agreement, made a single rail shipment, nor
contacted SAW. Copies of these letters are attached as Appendix
A7,

13. SAW's passive aggressive business style makes it
impossible for potential shippers to rely upon it to provide
common carrier rail services. Our impression is that customers
and potential customers of SAW are afraid to criticize SAW
‘because of SAW's track record of retaliating against them, as it
did to us. Floyd Trucking continues to wish to market its site
as served by rail. Unfortunately, SAW is unwilling to provide
any rail service on reasocnable request. This has cost us
numercus business opportunities, and results in unnecessary
costs and inefficiencies in the transportation system. The

public convenience and necessity are undermined by SAW's



conduct. The Surface Transportation Board should either
revoke the notice of exemption under which SAW's acquisition was
authorized, or take other appropriate action to assure that the
rail lines are placed under responsible management which
understands and is ready, willing and able to discharge common

carrier obligations in respect to the lines.

Pursuant to 28 U.S§.C. § 1746, I declare and verify under
penalty of perjury under the laws of the United States of
America that the foregoing is true and correct.

Executed on _§. ~ 50 Lo
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DePauw N

F LY ASH > P.0.Box3039  Amarillo, Texas 79116-3039  806/383-7511  Fax 806/381-8169

AMARILLO « PHOENIX

September 19, 2002

Floyd Trucking Inc
P O Box 3456
-Lubbock Tx 79452

Dear Mr. Floyd,

I spoke with you during July, 2002 regarding the availability and use of the rail spur at your
Lubbock, Texas yard.  The facility itself would have been a very good location for DePauw.
However [ was extremely wary of the circumstances surrounding that Spur. I was not
confident that we could rely on and maintain the type of consistency at that spur that we
need. That lack of confidence forced DePauw to move to another spur in Lubbock and set
up operations. '

We installed scales and two large storage guppu:s and have moved approximately 200 tons

- a week through this facility since July 23", We estimate 12,000 to 15,000 tons through our
Lubbock spur per year. Iregret that DePauw felt compelled to use this alternate spur, but
under the circumstances we made the only logical choice available to us.

Sincerely,
Pt Lol
Doug Beasley

DB/ls

This was another potential customer that declined usage of our rail spur due
to the refusal of rail service from South Plains Switching (Larry Wisener, Owner)

With regards,

Floyd Trucking, Inc
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TRANS-PECDOE MATERIALS DIV,
T J"PQ BOX 60408 ATS, MIDLAND, TEXAS 79711, (915) 570-8588
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Monday, September 23, 2002

Q.E. Floyd
Tubbock, Texas

Dear Sir:
Mz Floyd, my name is Eddie Hickman. I represent Capitol Aggregates. Capitol is a
Aggregate supplier for Highway Construction. We are located near Pecos, Texas.

- Capigol was interested in the Lubbock martket. However, South Plains Switching told us
That switch # 0390 was not in service, that your track could not be serviced until you
Complied to regulation yiolations. M. Floyd when you get this matter resolved, please let us

Know, we are very interested in your location for the Lubbock Area.

Sincerely;
Edtel %Za(m«-/ A

- Bddie Hickman

Operations Manager
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MARTIN CONSTRUCTION
9325 West 19tk
T.ubbock, Texas 79407
. 806/784-0846

RGN N
April 02, 2003
‘I'o Whom It May Concern:

RE: Floyd l'rucking - Tubbock, Texas

Martin Construction has worked on the tracks at Floyd Trucking facility on Martin Luther King

'Blvd. in T.ubbock numerous timcs i the past. The first time was in June, 1998 when Vulcan had

the fcility and was unloading rock from gondalas. The track had relay ties installed where
needed and regauged, raised, lined and tumped, with walkways provided for truinmen,

© Vulcan later moved to u lrack near the cemetery, and Murtin Construction also repaired those

tracks. The relocation of Vulean to this location was due to the facility at Mi K Bivd. being listed

* for sale.. Mr. O.E. Floyd purchased the property and hegan (v clean up the facility and contacted

Martin Construction (o inspect and rehab the tracks.

Martin Construction began the rehab of'tracks Scptember 24, 2001 through September 30, 2001,
Later, Mr. Floyd contacted: Martin Construction and said Mr, Tarry Wiscaer refused to provide
service, no maller what he did to his tracks. Mr. Floyd then instructed Martin Construction ta
defay completion on tracks until he resolved the matter with Mr. Wisener.

Mr. Floyd contacted the proper authorities when he had no recourse left, and acted on their

recommendation. At some point in time, Mr, Wiscnce stated the swilch on his track was not
operable. Alterward, Mr, Floyd contacted Martin Construction and requested us o lpok at the
switch. I, Fidon Martin, owner, inspected the swilch and found it to be well within F.R.A.
regulation, as stipulated in U.8. Dopartment of Transportation Track Safety Standards, 1 ,
suggested Mr. Floyd get a neutral party to inspect the switch so there would be no question of
condlict of interest, since Martin Construction was contracted to do the work for Mr. Floyd.

Mr. Floyd knew of a Union Pacific track inspector fram oul of town, and 1 told him | kncW ofa
focal track inspector that was familiar with the track becsuse it used to be in bis territory. I then

- contacled Ricky Phillins and he said he was on vacation and would not mind taking a luok at the

tracks and the switch in question at this time (September 25, 2002). Mr. Phillips inspected the
switch and concurred that it was within the Track Salcty Standards published by U.S. Department
of Transportation. Photos were taken to show these facts and sent to the proper authoritics.

Aller the proper authorities contacted Mr, Wisener and confronted him on the switch, he vemoved
the switch wilboul notifying anyone. “Lhis is the best of my recollection as to the oceurrences and

a5 to date, March 18, 2003. M. Floyd still hus no scrvice and no swilch Lo get service.

Sincc:cly,‘ | / é ,4 %’% |

Eldon Martin, Martin Construction

FileD
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MARTIN BAILEOAD CONSTRUCTION

ELDON & GWEN MARTIK

MARTIN RAILROAD CONSTRUCTION
9315 WEST 19TT1

LUBBOCK YEXAS 79407

Phane $06/784-0846
Fua SOTA4-CRAK

19731984 .

1934-Present

BESIKESS RISTERY :
Eldoo and Gwern Martin founded Triple T Railroad Construction in 1974 with two paniners.

We bought the two partners out in 1984 aud formed Martin Construction. Martin
Construction is owned and operated as a lamily business. Fldon and Gwen Martin are the
primary owners with their three children Chuck, Kirk and Lori Martin as sccondary owners.

QUALITICATIONS
39 years of Raifroad Construction Experience for Owner

All MOW Employees sre Cortified in Code of Operating Rules and Warker Protectwn Adl.
Qualified by Federul Railroad Adminiatration

Fully tasured and Dondable,

Qualified Supervisairy Personnel.

" n excyss of 101} years combinad total years Railryad Coustruction Expcncrm lor key
“personncl. '

WEBK HI3YTenY
Eldon Mantin
Worked for Burlington Northern Railroad. Foreman in Amariilo yards in 1974, Foreman in

_ chorge of laying first ribbon tail in Texas tor BN from Amarillo, Tx North from 1975 to

1976 and then from Texdine, Tx South from 1976 to 1977, Rebuil all of Texline yurds in
1976, Foreman ot'tie gangs frow 1977 o 1979, Rehablad Plainview. 1. yards and main
track from Plainview, Tx. to Dimmitt, Tx, from 1980 t0 1981, From 1982 to 1984, o5

-Furcman sssisted in rehab ol rack from Csteline, Tx to Plainview, Tx.. £ldon has numerouy

years experience with derailments and building new track and because of hiy expertise was
calted out to cvordinaie the rebidtding of track after a derailment had accurred

Rafiroad Qualifications: EIC, Supervisor, Track tnspection, Operule foliowing: Backhoe,
Loader, Ballast Regulstor, Tamper, Fork-lift, Tie Crane, Spocdswing, Spike Oriver, Tie
huserter, Motor Grader, Dozer, Hi-Rail, Orgo-Thermil Welds

Ruudway Worker Protection Rules Certified - FIC Qualtﬂed

FRA Qualificd

Curvent Drivers License - TX (4691313

Gwen Martin
Co-Primary Owner of Martin Construction, Set up and organized business & bookkeeping
systems. Actively work as estimator, scope of wurk planner, on sits supervision, operate
track equipment. _ :
Railroad Qualifications: EIC, Supervisor, Track Inspection, Opcrute fallawing: Backhoe,
Loader, Tamper, Fork-lift, Tie Crune, Spike Driver, Tie Inscrier, Hi-Rail.
Roadway Worker Protection Rlles Certified - EIC Qualified
FRA Qualified .
Corrent Drivers Licease - TX 05293322
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Chuck Muriin
1984-1994 While attending High Schoo! and College, | worked for our family business. 1 assisted in
hutlding track, switches, crossings, swfacing rack, installing ticy, dirtwork and office work,

1998 Project Coordinator for Raymond Cunstruction in Dallas, Tx. . As Project Coordinator for
the Natlas/Ft. Worth and Austin areas, | wacked with Architects, Enginwas and
Subcontractors for six projects worth §10 millien doffars. 1 giso wrote the contracts to the
subcontractors, did change orders, s builts and schedules.

1999-Present Projict Supervisor/Cwmer for Martin Cunstruction. | coordinate with Owners and Engincers
' fur the jobs being done. { do job estimates and job scheduling for our company.

Martin Construction
I984-Frosen: in 1984 we completely rehuhbed 17 mxks of track and 23 switches

for Cargilt Inc. in Plainview, Tx. We have built iew track and rehabbed cxisting track for
Carpill, ADM and other large campanies uvor the years, We did a 5 year R budget plun for
the V.L.A, (Very Lurge Array - Radio Tclescape) in Seccorra, NM. We have installed
numerous State Highway KR Crossings in: the Lubbock area. While daing these crossings,

. we hawe developed a good working relationship with Texas Deparunent of Transportation,

" City of Lubbock, County of Lubbock and West Texas & Lubbock Railrond. We glso have
either built or rehdbbed numicrous spur tracks ofT of Union Pacific, Southern Pacific and
Hurlington Northern Sonte e Railroad Companies and have an excellent rapport with the
officials of the serving railroads. We have successfully performed Maintenance Contracts
with Seagraves Whiteface & Lubbock Railroad and with RailAmerica subsidipries West

" Texas & [ubbock Railroxd and Texas New Mesico Railroad. We surfaced approximately 60
miles of rack and installed thousends of ties in approximately 63 milos of rack for West
Texas & Lubbock Railroud. We have installed over 8200 ties for Guif Colarada San Saba
KR and 27 track padels. ( Please sce aftached for kist of vibir olients)

We are on (he approved contractors” list for Burlmgton Nerthcm-Santa e and Umon Pacific
Railroads.

EBUCATHIN & CUALIFICATIONS
Gwen Marfin
1¥51-1983 Associnte of Science in Business, Clarendon Coilege

Chuck Martint
19921995 Associate of Science, South Ilains College _
1995-1998 Buchelor of Scionce in Enginceriag Technelogy, Texas Tech University
The CTEC program specializes in Construction Management, Scheduling, Economic
Analysis, Surveying, Estimating and Soi! Analysis.
Student Member of AGC, Association of General Contractors
Studenmt Member of CSI, Construction Specifivations Institute
Railroad Qualifications: FIC, Supervisor, Track Inspection, Operate following: Backhoe,
T.oader, Ballgst Regulutor, Tamper, Fork-lift, Tic Ceane, Speadswing, Spike Driver, Tie
Tnserter, Motor Grader, Dozer, Hi-Rail, Orgo-Thermit Welds. '
EMT-8 Expires 08/31/2008
Roadway Worker Protectim Reles Cemﬁed EIC Qualificd
FRA Qualified _
OSHA Certificd
Commercial Drivers Liceuse Carrent TX CDL 12583941

[}
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OTHER KEY EMPLOYEES WORK HISTORY

Melvin Sustas - Estimator & Sales for Mortin Consiruction
Adjusting and Estimating - Oklahoma State Upiversity
Supervisor & Foreman - Burlington Northern Railroad
Helped build north Fi. Worth yurds in corly 70°s
Rip Track tioreman & Estimating - Rock fsland Raitroad, Fi Reno, OK
Car repair und derailments
Estimator - Cuchrane-Stewart, Oklahoma City, OK (private company)
T worked for this cormpany foe several years estimating and sales: T campleced jobs fom
a few dollars to &,3 willion far the ULS. government.
Railrvad Qualitications: EIC, Supervisor, Track Inspection, Operate following: Backhov,
Loader, Ballast Regutator, Temper, Fork-lift, Tie Crane, Specdswing, Spike Driver, Tie
Inserter, Hi-Rai}
Rondway Worker Protection Rules Certified
FRA Quanlified
Urivers Licease Current TX 10018963

Leslie Taylur - Supervisor Martin Construction

Supervise production tie gangs & surface track - Murtin Construction

Built new track & tnstalled switches - Martin Construction & Hulcher Services

Built up Switch Points, Frogs, Scale Rails, Repaired unloading pits, Worked dersilments,
Refiab track, Buill roadbed, Installed hwy/rr erossings - WTT, TNMR, GCSR & Industries
Section Foreman - Mactin Construction on TNMR, WTL ‘

Rallroad Qualificatiang: EIC, Supervisor, Track Inspestion, Operate following: Dackhoe,
Loader, Raliast Regulator, Tamper, Fork-lift, Tic Crane, Speedswing, Spike Driver, Tic
nserter,- Motor Grader, Dovar, Hi-Rail.

Certified Welder - Orgo-Therm welds, Switch Repair, Fabrication RR Crossing Ponels
Reudwgy Worker Protection Rules Certified

' FRA Qualified

Comunterciol Dirivers Liccnse Current TX CDL 18862927

Sam Garcig - 1968 to 2000 worked for Sanie Fe Railroad. From 196K to 1973 worked as
trackman sed machine operator. From 1973 to 2000 worked as foreman and track
supervisor, Kaitroad Certifications: EIC, Loader, Backhoc, Autospiker, Inserter-Exiractor,
Ballnst Regulator, Tamper, Speed Swing, Tie Crane, and various other an-track cyuipment.
Roudway Worker Protecijon Ruley (.cmﬁed

FRA Qualifiad

Current Drivers Licease TX 05091650

Margarite Bandu - Raileoad Certificativns: FiC, Loader, Backhoe, Autaspiker,
tnserter-Lxtractor, Ruflast Kegulator, Jackson 2300 Tamper, Hi-Rail Pick-up.
Roadway Worker Protection Rules Certified

FRA Qualified

('urrem Dnvcry Licease TX DH6417198
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Esequit Taiammtez, Jr-Rullroud Certifications: FIC, Bngineer, Conductor, SIF, Loader,
Backhoe, Auospiker, Tie Inserter-Extractor
Roadwsy Worker Protection Rules Certified

FRA Qualified
Current Drivers Licease - TX 14161260
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RICKY PHILLIPS
Motor Track Inspector
© Lubbock, Texas

Burlington Northern Santa Fe - : ‘ C / :
| G Jos5 /o 2
P.Q Box 2469 /57 5
Lubback, Texas 79408 )

806-765-3955

806-745-1395 Home

888-858-7243 Pin 114948
806-786-0893 Cellular
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CONTROL NO.

ust be leglblv Filled In, in lnk in Indslibie -
Pencil, or in Carbon, and u by ‘the Agent.

THIS SHIPPING ORDER’

RECEIVE subject m RENE. . : .
otha pmgmw ﬂncﬂbed bch:m, rant wod oide mal - noud (:qarmu w condition af contants of p&im unknwm . macked, contignad, and destined us indicated whueh md cacriar ll?lt word
currier baing vndeeood mrww« EONIract 5 Inoining Sy PanGn OF COrPOVtion IK passenion of tie property under the contactd agiees (o cerry ta ios snual plice of delivery 1t md destination, if an its route,
cherwisr 10 detiver 10 anarther carrier e m. rourte 10 ted dstination, Tt Is mutuslly Sprved, 8 10 cach carrior of Bl or By of said peoparty over all or soy Pportion ol 1aid route 10 dastication, and #s o sach party
t any ticne fertecested in ol Of any 0f said property, that rvery service 1 be pecformed hermundar shall be wbjrct to #if thé terns and conditiary of the Wniform Domestic Straight B3k af L..imq ot Imu\ Rix Uni-
arm Foeight Classification in effect on the date hereof, i his is & rail oc 3 tridveater shipment, 8c {23 in tha anplicable mator carrier danxification or tadff il this ls & motor careiar shipmant. .
ﬁ‘m horaby voctitine thet he i hmmu ‘with att the tmems send conditions of the iaid Hill of Inding, including thoss on the back thersof, orth in the cluxsif
mMMywudbhvithan wonpred tor hisulf wnct hin sesigrs.

BS‘{MWODD STN

OUR ORDER NO N E

7 ‘)04’::@5

N e firiknd r 9 -- Subuct to Sectiaa 7 of cnndmnns of
.‘Q? s ! WL ) applucable bill of lading, if this shipment
KL%, E0 D) i to be defivered 1o the consignes -
-nu\ without Tecourse on the. cnnnguol. the .
i H cansignor shall - ngn the fullomng N

m(emm. K

* The carsiec shall fiot make dthvw uf
this shipment without payment of Imgh(
md a other hw{ul :hxgts.

[}
W pply i pveplmn( of lht ch«gﬂ
the pwpt d here

Per
(The signatdry hére acinowltdqu only
the’ smount prepud.l : .

“Shipper” s imprint Ty fieg of stamp; nota
part of bill of lading Spproved by m
Interstate Commerce Commission.”

“If the shipmwnl movet betweea two
ports by © carrier By water, the law
requires that the bilt of fading thall stats
whather “it anm‘: -or d\;ppcl’:
weight™ - .l

NOTE-Where the rate is dependent on
vati, “ shippert e mund to ftats
spécifically o . weiting the med ot
declaced value o' the peoperty.

-The lqmd or declared vaﬂut ol |ht
groparty & hevedy ‘secitically stated by
thc lmppu to be i fot uuudm

LOADED TO FULL C
VISISLE CAPACITY L saua ru Net Ton

This shipment is carrectly

: described. Correct waight is: ST ks o
VULCAN MATERIALS CO., Shlpper, Pﬂf \,, f‘ _. ‘.’\_..,' A . " N‘ Aunnt must ;’ou:h and retain this Shipping Order and
_ e ,v_)\,w ]:_-*LU Lo/ “must sign the Orlginal Bill of Lading.

Permanentnuct—o(f_'!ce.a(fdr_g‘svso!:ﬁipp‘er,.': B[RMINGHAM ALABAMA v S S - ‘ : v‘ FOF&MG(}BG]-AC]
AGENT’S COPY. - Revaso

L f o ' See Product Warmng on Reverse Side
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FLOYD TRUCKING, INC.

CERTIFIED DBE & HUB CONTRACTOR
P.0. BOX BO
BROWNFIELD, TEXAS 79316
PH. 806-745-2729

November 19, 2002

Surface Transportation Board Office

Compliance and Enforcement

Suite 780 1925 K Street North West
D.C. 20423-0001

Attention: Mel Clemens

Dear Mr. Clemens:

1am O. E. Floyd, and I bought some property in Lubbock, Texas, (6201 Martin Luther King Blvd) in

© 1999. The property has a railroad spur (Switch # 0390), used to load scrap metal originally and later for a
i site to unload rock. When we bought this property I met with Hanson Aggregates' representatives, Ronnie

Finley and Neal Young and Burlington Northern Santa Fe representative, Wesley E. Mailhos here on
location. At that time we were prepared to install enough track to place 100 cars on location to be
unloaded. I called Larry Wisener, South Plains Swntchmg, about service. He told me the track was out of

5 service. Twas adVlSEd to call Surface Transportatlons board in Washmﬁton D. C I called December 6,

(0390) She then lool_\ed the mfonnatnon up on the computer and told me the track was never out of service
and Mr. Wisener could not deny service. I then called Mr. Wisener again advising him the track was never
out of service and he told me it didn't make any differance that he owned the short line and he would never
give service to this spur.

We have been trying to obtain service from South Plains Switching (Larry Wisener, owner) since 1999,
Mr. Wisener has stated the switch is defective and needs to be repaired. He also stated he is considering
removing the switch completely.

Mr. Rickey Phillips, Motor Tract Inspector with BNSF did an inspection on 09/25/02 (Ref. his letter)

- and found no defects. We are enclosing photos and statement of inspection from Mr. Phillips. Also,

enclosed are docurments pertaining to potential customers that declined usage of our rail spur due to the
refusal of rail service from South Plains Switching. We were denied service on one railcar of 1" concrete

-rock from Vulcan Materials consigned to switch # 0390.

. There are three (3) more potential customers, who, at thigtime, wish to remain nameless, for fear of
reprisal. Trusting you to assist us in solving this situation as soon as possible.

Sincerely,

0& 7

O. E Floyd
Floyd Trucking, Inc.
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11/28-02 TUE 15:02 FAX 202 565 9011 STR OCE WASH.,DC @oo2

Purface Pransportation Bourd
Washington, 8.0, 20423-0001

November 25, 2002

Office of Compliance and Enforcement
1925 K Sireet, N.W, Suite 750 202.565-1573
Washington, DC 20423-000] FAX 202-365-901
Mr. Larry Wisener, President
South Plains Lamesa Railroad Ltd.
P. 0. Box 676
Slaton, TX 79364-0676

Dear Mr. Wisenet:

The purpose of this letter is to advise you of a complaint received by this office from Mr.
O. E. Floyd, Floyd Trucking, Inc., (copy enclosed). The complaint outlines the South Plains
Lamesa Raiiroad’s (SLAL) refusal to serve Mr. Floyd’s facility located in Lubbock, Texas.
Further, Mr. Floyd states that they have been attempting to obtain service from the SLAL since
1999 and have been told by you that you did not intend to provide service to this.facility.
Apparently because of your service refusal and your contention that the track servicing Mr.
Floyd's facility is out of service due to a defective switch, Mr. Floyd sought assistance from the
Burlington Northern Santa Fe Railway (BNSF). Enclosed is a copy of an inspection report from
a BNSF supervisory track inspector indicating that no defects were found as of the date of the
report, Sept. 25, 2002.

It is-ny responsibility, as the Board's chief enforcement official, to advise you that,
pursuant to 49 U.S.C. 11101(a), your obligation as a cornmon carrier by railroad requires you to
provide transportation or service on reasonable request. Failure to do so constitutes a failure of
your obligation and an interruption of interstate commerce. With this in mind, [ am requesting
that you immediately commence performance of your conunon carrier obligation by providing
the service requested by Floyd Trucking, If Mr. Floyd's requests for service are not satisfied, 1
will have no altemative but to recommend to the Board that it institute, on its own motion, a
formal complaint proceeding to address the lawfulness of your actions and the appropriateness of
damages to Floyd Trucking.

Finally, based on your February 15, 2000, verified statement to the Board in Finance
Docket 33842 (copy enclosed), which stated that the mission of the SLAL “is to provide safe,
timely, railroad service consistent with our customers expectations”, [ have every reason (o
assume that you understand your obligations as a rail common carrier. Tnasmuch as this is the
second such service complaint we have received in recent months, your prompt attention to this
complaint is required. Do not hesitate to contact me if you have any questions regarding your
duties and responsibilities as a common carrier, or my intentions with respect to assuring
compliance with Federal statutes. :
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Burtuce Transportation Board
Washington, B.C. 20423-0001

January 17, 2003

Office of Compliance and Enforcement
1925 K Street, N.W., Suite 780 ' . 202-565-1573
Washington, DC 204230001 : FAX 202-565-9011

Mr. Larry D Wisener, President/Manager
~South Plains Lamesa Railroad, Ltd.

P.0.Box 676

‘Slaton, TX 79364

Dear M. Wisener:

It has been one month since our meeting and to date I have not heard from you regarding
* what actions are to be implemented to resolve the lack of service to Floyd Trucking. I have,
however, heard from Mr. Floyd. who informed me that he also has not heard from you or your
representative nor has he received any service from the South Plains Lamesa Railroad.

As I spelled out in my November 25" letter to you, it is my responsibility, as the Board’s
chief enforcement official, to advise you that, pursuant to 49 U. S. C. 11101(a}, your obligation
as a comumon carrier by railroad requires you to provide transportation or service on reasonable
request. Failure to do so constitutes a failure of your obligation and an interruption of interstate
commerce. Your duties and responsibilities have been clearly defined and there is no further

" need to continue delaying actions. In order to prevent a more formal action on the part of the
Board I would urge you to begin implementing a service plan for this customer promptly and to
provide this office with the plan.

. Sincerely,

Melvin F. Clemens, JY.
Director

* cc: Mr. O. E. Floyd, Floyd Trucking, Inc.
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Surface Transportation Board  +
Washington, 8.0, 2042 3-0001

January 17, 2003

_AOjj‘ice of Compliance and Enforcement
202-565-1573

1925 K Street, N.W., Suite 780 o ' ’ ‘
Washington, DC 20423-0001 e FAX 202-565-9011

Mr. Larry D Wisener, President/Manager
South Plains Lamesa Railroad, Ltd.

P. O. Box 676 '

Slaton, TX 79364

Dear Mr. Wisener:

_ It has been one month since our meeting and to date I have not heard from you regarding
- what actions are to be implemented to resolve the lack of service to Floyd Trucking. Ihave,
. however, heard from Mr. Floyd. who informed me that he also has not heard from you or your
representative nor has he received any service from the South Plains Lamesa Railroad.

As I spelled out in my November 25® letter to you, it is my responsibility, as the Board’s
chief enforcement official, to advise you that, pursuant to 49 U. S. C. 11101(a), your obligation
as a common carrier by railroad requires you to provide transportation or service on reasonable
request. Failure to do so constitutes a failure of your obligation and an interruption of interstate

- commerce. Your duties and responsibilities have been clearly defined and there is no further
need to continue delaying actions. In order to prevent a more formal action on the part of the
- Board I would urge you to begin implementing a service plan for this customer promptly and to

provide this office with the plan.

Sincerely,

" Melvin F. Clémens,J 4
Director

cc: Mr. O. E. Floyd, Floyd Trucking, Inc.
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~ South Plams Lamesa Rallroad Ltd.
P. 0. BOX 676 ~ SLATON, TEXAS 79364

PHO: (806)828-4841 FAX: (806)828—4863

January '15, 2003

Mr. O. E. Floyd
Floyd Trucking, Inc
PO Box 50
Brownfield, TX 79319

Dear Mr Floyd:

First, let me say South Plains Switching (SAW) desires rail business and will make every
effort to serve any customer.

Please refer to your letter of November 19, 2002, to Mr. Clemens of the Surface
Transportation Board about rail service to track #0390.

Your letter stated you had a meeting with Hanson Aggregates representatives and a
BNSF representative, Wesley Mailhos at your location. The BNSF representative should .
have informed you at this meeting that BNSF had sold the track in question along with
the business located on said track. Your letter further stated service was requested for
one (1) car of rock to property identified as being served from switch #0390.

You were offered use of SAW team track and SAW track #9200 for the unloading of this
- one (1) car (both are less than 2 miles from your: facility). You refused either of these
services.

Track #0390 has been out of service since we started operation in July 1999. We also

. understand the track was out of service prior to that date. The connecting switch has
been “spiked” in a straight position since July of 1999. BNSF’s failure to furnish Track
Inspection Reports prevents SAW from knowing the reason sw1tch #0390 was originally

spiked.



conversations with the appropnate parties would have commenced.

A number of operating and service prov1510ns must be in place before service can be
~ provided. These items are outlined below.

A customer requesting rail service is required to have a track lease agreement with SAW.
This document outlines condition of track, maintenance on the lead and industry track
and the like. This is a straightforward, standard lease.

All shipments on South Plains are governed by our Demmurage and Special

Services Program issued May 1, 2000. This document outlines terms of service, car free
“time, special service requests and the like. A copy is attached for your reference. We
- mailed each customer a copy of this document at the time of sale. Your facility was not
active at that time and therefore was not provided a copy.

The lead track to your facility had what is known as a “frog” which is a track device
allowing automatic switching of cars between two rails. As there was no traffic to your
lead, and as the frog was defective and a safety issue, it was removed in November 2002.

Since the sole function of this device is to serve your siding, it needs to be replaced. The -

_cost to replace this device is $30,000. South Plains is willing to absorb $5,000.00 of the
cost of this unit and request you to fund the other $25,000.00 of the cost. This would be
an up front expense for both of us before any car is moved.

It will also be necessary to inspect your industry track to determine if it is safe for rail
service.  The industry lease agreement will outline the track safety and inspection
process. This inspection must be by a South Plains authorized inspector, and an
inspection by someone else is not sufficient.

Our only access between BNSF yard and your facility is via our Orchard lead track. This
track winds down city streets and has many road crossings. It is not possible, nor safe to
the public, to move large cuts of cars over our Orchard lead. We have negotiated with
BNSF on the large rock shipments a provision such that BNSF interchanges larger cuts of
cars with us on interchange track #0370. Service to your siding will require a similar

agreement with the BNSF.

- We are not aware of your ability to quickly unload cars. This impacts car hire charges
from BNSF for South Plains and demurrage charges for you. SAW will need to know
who will be responsible for any demurrage charges.

Through rail rates are set by BNSF. South Plains Switching, Ltd. Co. (SAW) has no rail -
rate making authority. It will also be necessary for you to determine what rail rates
would apply for your shipments; or for those by other potential customers from BNSF.



SAW would need to know the shipper, the rates, and the quantlty of material shipped as
car storage space is limited.

We are willing to work with you to complete the required contracts and agreements
needed to provide you with rail service. I look forward to hearing from you.

Sincerely,
- <

'\c;/ 1(, "’//f/d 2o

 Larry Wlsener

‘President/Manager
South Plains Switching

Cc: Mr. Melvin F. Clemens, Jr.
Director
Surface Transportation Board
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Burface Trangportation Enarh
Waslington, B.¢. 204230001

February 20, 2003

ot 1936 ¥ , | . GPTICNAL FORM 99 (7~50}
Office of Compliance and Enforcement . FAX TRANSMITTAL # cf pages > C;Z

1925 K Streey, NW, Suite 780 ; o
Washington, DC 20423-0001 _ * O, FeolD " Aeevy Ceenens
lSVr Il;a;‘y\’»hzeaner Px;:mdkcn*d L Detiagoney P, sE5- /5 73
outh Plains Lamesa Railroad Ltd. e —
) O Box 676 Fac# 806“ 79‘6 ’IL‘7 L// Fu SUéFp(e Ll dis g"/!dleb
NN 7840.01.317-7368 §0g9.101 GENERAL SEAVICES ADMINISTRATION

Slaton, TX 79364-0676 (And by Facsimile-(806-828- .. oy

Re; Floyd Trucking complaint, Lubbock, Texas
Dear Mr. Wisener: :

This follows my letter to you of November 25, 2002, and our December meeting
‘regarding a complaint received by this office from Mr. O. E. Floyd, Floyd Trucking, Inc., 2
prospective shipper on the South Plains Lamesa Railroad (SLAL) in Lubbock, Texas which has
been seeking rail service since 1999, and our discussions regarding myconcerns for your failure
 to satisfy your common carrier obligation under 49 U.S.C. 11101(a), based on your refusal to
_ provide service to Flovd Trucking. At that meeting I reéquested that you provide Mr. Floyd and
this office with a plan for the provision of the requested rail common carrier services,

1 am in receipt of your letter to Mr. Floyd, dated January 15, 2003, purporting to provide
‘such a plan (copy enclosed). The leiter outlines the conditions Mr. Floyd must meet in order to
receive service, including entering into a track lease agreement with your company, establishing
the time period in which cars can be unloaded even though no service is being provided,
determining from Burlington Northern Santa Fe Railway (BNSF) what its rates will be for the
service Mr. Floyd intends, and subsidizing SLAL’s installation of the switch connection to the
line on which Mr. Floyd’s facility is located in the amount of $25,000.

Let me begin by clarifying the statutory obligations. First, 49 U.S.C. 11103(a) provides
that, on application of the owner of a lateral branch line of railroad or a shipper tendering
interstate traffic for transportation, a rail carrier providing transportation subject to the
jurisdiction of the Board must construct, maintain and operate a switch connection to connect
that branch line or side track with the railroad when the connection is reasonably practicable, can
be made safely, and will furnish enough business to justify its construction and maintenance. It
is well settled that it is the obligation of the railroad to connect shippers with the rail system in

“order to pravide its cotnmon carriers services, and to adopt and observe reasonable practices for
the installation and maintenance of switch connections and the prompt delivery of freight.
Therefore it is my opinion that it would be considered uareasonable for SLAL to attempt to

" impose a fee upon a shipper for the installation or reinstallation of a switch connection, and that
an effort to impose such a condition would be viewed as an economic embargo and considered
unlawful. Moreover, so long as rate making is the responsibility of BNSF, as you have indicated
it is, neither Floyd Trucking or any other shipper would responsible to discuss those rate
negotiations with SLAL. The presumption is that your revenue relationship would be with
BNSF, with the exception of demurrage and charges for ancillary services. '



- Enclosures

Letter to Larry Wisener, Page 2. : o . -

Finally, consideﬁng the time period during which Mr. Floyd has been attempting to

~ obtain service from SLAL (since 1999), and the time this matter has been before this office, 1
~ believe that you have been given a fair opportunity to address these service issues. As such, [

will expect a resolution of these service issues by COB February 28, 2003, Failure to resclve
these issues will result in my recommendation to the Board that it institute, on its-own motion, a-
formal complaint proceeding to address the lawfulness of your actions involving Floyd Trucking
and possibly other shippers, and the appropriateness of damages for any service failures or

unlawful assessmants.

elvin F. Clemens,
Director

cc: Mr. O. E. Floyd, Floyd Trucking, Inc.
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Law OFFICE

THOMAS E McFARLAND, PC.
e 208 SouTtH LASALLE STREET - SUITE 1890
CHicaGo, ILLINOIS 60604-1194
TELEPHONE (312) 236-0204
Fax (312) 201-9695
mcfarland@aol.com

TrHoMas F MCEARLAND

February 26, 2003

Mr. O.E. Floyd
Floyd Trucking, Inc.
P.O. Box 50

" Brownfield, TX 79319

‘Dear Mr. Flbyd: |
I represent South Plains Switching, Ltd. Co. (SAW).

In order to determine the propriety of construction of a switch connection to trackage at
your place of business at Lubbock, TX, please provide your estimate of the volume of rail traffic
that would be transported as a result of that connection and the basis for that estimate.

Very truly yours,
. o~ N ’ .
"//{gi’ vy l /\ \ IS f"(rvﬁ\,"\./gk.'\,:'\/&

Thomas F. McFarland
Attorney for South Plains
Switching, Ltd. Co.

TMcF:ki:wp8.0:92 iltroef]

cc:  Mel Clemens, STB
Larry Wisener, SAW
Bill Power
Dennis Olmstead



- Burface Transportation Board
WWashington, B.E. 20423-0001

March 7, 2003

- Office of Compliance and Enforcement

1925 K Street, N.W,, Suite 780 ' 4 ' 202-565-1573
Washington, DC 20423-0001 : FAX 202-565-9011

Mr, Thomas F. McFarland, Esq.
208 South LaSalle Street, Suite 1890

Chicago, IL 60604-1194 (And by Facsimile (312-201-9695))
Re South Plains Switching, Ltd. Co.,

o Service to Floyd Trucking, Lubbock, Texas
Dear Mr. McFarland:

' This confirms receipt of your letter to me of February 26", informing me that you have

- been retained by Larry Wisener, of South Plains Switching Ltd. Co. (SAW), and Mr. Wisener’s

letter of February 25", responding to my February 20" notice to SAW of my iritention to proceed
with a complaint against SAW for its failure to fulfill its common carrier obligation by refusing
service to Floyd Trucking, a shipper on SAW’s line in Lubbock. :

‘ I appreciate your opinion that a complaint against SAW is premature, however, I do not
agree. This entire matter is predicated upon Mr. Wisener’s unilateral action to remove the switch
connecting Mr. Floyd’s facility to SAW’s line. Now, Mr. Wisener has set an unsubstantiated

" and, in my view, exorbitant cost ($30,000) to replace the switch-connection that he removed.

. Apparently, he believes that he should be made whole by the shipper for costs entirely associated

- with his actions, which is not contemplated by the statute. As I outlined in my February 20™
letter to Mr. Wisener, the statute places an affirmative obligation on a rail common carrier to
construct, maintain, and operate switch connections when such is reasonably practical. In this
case the construction was done and, except for Mr. Wisener’s unilateral actions, the existing
switch would likely have required only maintenance. Also indicated in my letter to Mr. Wisener
of February 20®, was my expectation that, based on the ample time Mr. Wisener has had to

- resolve this situation, resolution would occur finally by February 28", Instead, you and Mr.
Wisener have only placed additional demands on Mr. Floyd.

A This is to inform you that I intend to move forward with the complaint, and an -
investigation of all of Mr. Wisener’s operations. As Counsel, you may want to advise Mr.
Wisener of the breadth of the Board’s authority with respect to determining damages, making

-findings of unreasonable practice, and the possible issuance of an order revoking his authority for
obstruction of interstate commerce and any other unlawful acts.

Sincerely,

Melvin F. Clemens, Jr
Director

cc: Mr. OE. Floyd, Floyd Trucking, Inc.



Law OFFICE
THOMAS FE MCFARLAND, PC
208 SoUTH LASALLE STREET - SUITE 1890
CHICAGO, ILLiNOIS 60604-1194
TELEPHONE (312) 236-0204
Fax (312) 201-9695
" mcfarland@aol.com
THOoMAS E MCEARLAND
: ' March 13, 2003
By fax to 202-565-9011,
w/confirmation by mail

Mr. Melvin F. Clemens, Jr.
Director
Office of Compliance and En’f"orcemf’r't
- Surface Transportation Board '
. 1925 K Street, N.W. - Suite 780
“Washington, DC 20423-0001

Re:  South Plains Switching Ltd. Co.,
Service to Floyd Trucking, Lubbock, Texas

Dear Mel:

This refers to your letter to me of March 7 and prior correspondence about the above
subject. '

South Plains Switching, Ltd. Co. (SAW) hereby commits to restore the switch connection
to the trackage of Floyd Trucking, Inc. (Floyd) at SAW’s own expense, and to provide rail
service to Floyd, both upon Floyd’s reasonable request. A reasonable request by Floyd would be
one that is specific as to the volume, commodity and time of shipment. See CSX Transportation,
Inc. -~ Aban. -- betw. Bloomingdale and Montezuma, in Parke County, IN, 2002 STB LEXIS 535

at *21 (2002}, and decisions there cited.
Please let me know if this commitn'lent‘satisﬁes your Concerns.

Very truly'yours,

‘ - QO
Ann M e Lonhomnt

Thomas F. McFarland
Attorney for South Plains Switching, Ltd. Co.

TACF: kl-wp8.0092 1\itrmfe?

cc: Messrs O.E. Floyd
Larry Wisener
Bill Power
Dennis Olmstead
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" February 25, 2004

‘Melvin Clemens, Jr

Director

Office of Compliance and Enforcement
Surface Transportation Board
1925 K Street, NN'W Suite 780
‘Washington, DC 20423-0001

Mr Clemens,

Following are corrospondence letters from Doug Beasley from D&J Materials. The letter
- dated February 20th, 2004 is a committment for a job that needs our rail spur to be

- working in the near future. The second letier was sent to us in January of 2004. It is
approximating the amounts and the possibility of obtaining the supply of material for the
activity stated in the first letter. The third letier was received by us in May of 2002. This
letter shows the business that we could have had if our rail spur had been accessible at that
time and the loss of revenue that occured because comparable facilities were not available.
Please review these letters and contact me if you have any questions.

- Thank you,

DEMS—

O.E. Floyd



FLOYD TRUCKING, INC.

CERTIFIED DBE & HUB CONTRACTOR
P.O. BOX 50
BROWNFIELD, TEXAS 79316
PH. 806-745-2729

February 20, 2004

- Mr. Floyd,

" As of Monday, February 16, 2004 the prospects of D& J Materials having a supply of
- Type C Fly Ash for the Lubbock market is highly probable. This agreement would be for

approximately 10 years and allow us at least 30,000 tons of fly ash per year to rail into
this market. The contract regarding this ash will be signed and completed by June 2004,
and will begin with D&J Materials in Lubbock immediately theréafter. Please solidify
and finalize any details regarding our availability to your rail spur as we currently have
commitments from customers within Lubbock at this time. -

ol

D&J Materials

Sincerely,

Doug Beasley

" Amarillo, Texas



Dé&J Materials. LLC
Amarillo, Tx
806-354-8007

Mr. Floyd, _

You and [ discussed the use of your rail spur by DePauw Const. in and
around May, 2002. Our intent at that time was to rail flyash from Kansas
into Lubbock and distribute it in that immmediate market. As president of

DePauw, it was my responsibility to locate a spur and help in developing a
market for approximately 30,000 tons of this flvash. As we were discussing
this with you, we were also approached by 1TXI Cement Company to locate a
spur and provide off loading and delivery services for cement sold on the
Crosstown Expressway in Lubbock. This made it extremely important that

-we find a spur with the capacity to handie this volume.

You were unable to get your spur opened and we settled for a spur on the

- North side of Lubbock just inside the loop. However, this spur could only
accommodate 3 rail cars at a time. We realized the need for storage and

‘moved three 300 ton guppies or pigs to this particular yard; and at
considerable expense. DePauw leased six rail cars to haul the flyash, as more
cars would have been useless with so little spur space available. With two
turns per rail car per month, we were able to hau! and market approximately
1,200 tons of flyash per month, or 14,000-15,000 tons per year. Qur
expectaiions and goals had been 30,000 tons per year. This difference in
revenue caused the spur to becorne non-viable. In terms of gross income the -
difference was considerable: ‘

30,000 tons @ $26.00/ton = $780,000 per year
15,000 tons @ $26.00/ton = $390,000 per year

1 resigned from DePauw in October, 2002 and they viewed the spur as non

profitable and withdrew from the flyash business in Lubbeock in October,
2003. Our company, D&J Materials, now has the opportunity to market this
same 30,000 tons of flyash into this market. In the meantime prices have
changed somewhat resulting in a realistic $28.00/ton market or around
$840,000 of gross income. It is impossible for us to pursue this market
without the availability of a spur at least equal in capacity to yours. We have
done the research in this market and are positive that 1t is there for us. As
you can readily see the difference in 15,000 tons per year and 30,000 tons
per year results in lost revenue to us of approximately $35,000 per montk. -
Again, we would have to look at the viability of presense there at all.

D&J is also pursuing a lightweight aggregate market in Lubbock and .

- estimating around 10,000-12,000 tons of rock per year @ approximately
$36.00/ton, or $360,000-$420,000 per vear. This makes the capacity of a
spur such as yours even incre importaat. Realistically, the lack of -
availability of your spur, or one comparable, probably cost DePauw in the
neighborhood of $550,000 over those seventeen months. But 1 cannot speak



for DePauw. D& has a very realistic market for flyash and rock of over
~ $1,000,000 per year in the Lubbock market with opportunities to grow. It is
a waste to have available an asset such as your spur and not take advantage
of the economic impact it can have on our company and the local econunmy.
Piease review every effort available to you to put this spur in working arder
and please continue your contact with us regarding that availability.

| | Zcerely, ,
@M

" Doug easley
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R FLOYD TRUCKING, INC.

CERTIFIED DBE & HUB CONTRACTOR
P. 0. BOX 3456
LUBBOCK, TEXAS 79452
PH. 806-745-2729 FAX 806-745-2741

Re: South Plains Switching Ltd. Co.
' Service to Floyd Trucking, Lubbock, Texas

Mr. Larry Wisener

This refers to you letter to me of March 13, 2003. Where South Plains
Switching, Ltd. Co. (SAW) hereby commits to restore the switch connection
- to the trackage of Floyd Trucking, Inc. (Floyd) at SAW's own expense, and
to provide rail service to Floyd, both upon Floyd's reasonable request. A
reasonable request by Floyd would be one that is specific as to the volume,

- commodity and time of shipment.

Volume: 75,000 to 100,000 tons per year
Commodity: Lightweight Aggregate
Time: 60 to 80 cars per month

Storage, unloading and delivery from the railcars will be provided by Floyd
Trucking for each of these products. Trucking into Lubbock is not an
option because of the origins of each product . Your immediate response is
requested as we have customers ready for these materials now. We ask
'these discussions remam conﬁdent1al for obv1ous reasons.

COMPLETE THIS SECTION ON DELIVERY  §

,SENDEB 'COMPLETE THIS SECTION

Smcerel y,
_‘; ® Compiete items 1, 2, and 3. Also’ complete S| A8
<: - item 4 If Restricted Delivery is desired. ® ~ -~ ¢ -

d l Print your name and address on the reverse - hE

"D/

O E. FlOy - -so that we can retum the card to you. . VB R ve by { Pﬁnted Name; 1. .'D‘ te <
‘m Attach this cérd to'the back of the madptece ? : 3 ;
General Manaoer . .oron the front if space pen'mts - 21

D.Is delrvery addms different from item 12 01"
YES enterdehvery address be[ow' _ D !

Floyd Trucking, Inc. . AmdeAddressedto I

Y
- cci Mel Clemens, STB P‘O{-- ["7é

Bonnie Murphy, FRAM /7/— 7 73 @% 5
Vince Haggard, FRA - :

3. Service Type .
[ Certified Mail L[] Express Mail
[ Registered  * [J Retun Receipt for Me
" DinsuredMait  C1C.OD.

_ 4Resmcsedoe»vemmree) .-,',Cl




< compLeTE THIS SECTION ON DELIVERY

SENDER: COMPLETE THIS SECTION

® Complete items 1, 2,and 3. Also complete A. Signature

tem 4 if Restricted Delivery Is desired. - : m %;A 0 Agent.

W Print your name and address on the reverse X\”.g \«/A ¢ [ Addressee
so that we can return the card to you. B, Received by ( Printed Name, C. Date of Dell

M Attach this card to the back of the mailpiece, - sceived by (Prin ) uN \M\m -0 % very

or on the front if space permits.

D. Is delivary address different from item 17 O Yes|
1. Articie Addressed to:

,\ s fes )y , \\m& %% It YES, anter delivery address below: [ No
cr et .

50% SoUTH kaBtUT

| : m\«r\. \.%“O P 3. Sepvice Type -

ot CAGD, (L | @D&On\ . Rm%aﬁ Mal ] Express Mal

Registered . [J Return Receipt for Merchandise :
O insured Malt O G.OD.

4. Restricted Dslivery? (Extra Fee) O Yes

- 2, Adicle Number 4 ; "

(Transfer from sarvice label) Joo3 22460 oeod 227 F3B7
"PS Form 3811,.Augyst 2001 . . _ - T . T SIE02 M40
T 30T s 01 7003 2260 000Y 2217 8837 e
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A mﬁ:mEE | ® Complete items 1, 2, and 3. Also complete
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B Print your name and address on the reverse k EV\ D Addressee | B Print your name and address on the reversa O Add
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South Plains Lamesa Railroad, Ltd.
» South Plains Switching, Ltd. Co. ~
»P 0. BOX 676 ' SLATON, TEXAS 79364
- PHO: (806)828-4841 ‘ FAX: (806)828-4863

March 10, 2004

Mr. O. E. Floyd

Floyd Trucking, Inc.

P. 0. Box 50
Brownfield, TX 7931 9

Dcar Mr. Floyd:

This refers to your letter to me, received on March 8, in which you request that South Plams
S\wtchmg (SAW) restore the switch connection to the trackage of Floyd Trucking, Inc. and prov1de rail
- service to Floyd Truckmg

“Your request is sufficiently specific as to volume and commodity, but not as to time of shipment.
Bearing in mind that it will take a short time to install the switch connection, please advise regarding your
" estimate of the first date on which you propose to make or receive rail shipments.

Prior to receiving rail service, you will be expected to execute SAW’s standard contract for

- industry track. I have attached a copy of the contract for industry track between the Santa Fe Railway and
Lubbock American Iron & Metal that governed the track that you will use. Most of the provisions of that
contract for industry track will be contained in the contract between SAW and your company. The contract
for industry track will be provided to you shortly.for your signature. At the same time, you will also be
provided with a copy of SAW’s tariff governing demurrage and ancillary services.

You are requested to provide advance notice to SAW each time shipments move from origin to
your track. You should be aware that SAW does not bave track space in the Lubbock area for storage of
railcars. Consequently, you should not arrange for shipments of railcars in excess of the capacity of your
trackage.

All aggregate commodities in Unit trains are received on Track No. 380 in Lubbock. You are
requested to contact BNSF to arrange for spotting of your traffic on Track No. 380 in Lubbock.

SAW looks forward to transporting your traffic.

Ldmy D. Wxsener President
South Plains Switching, Ltd. Co.
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March 19, 2004

Larry Wisener

South Plains Sw1tclun2, Ltd. Co.
P.O. Box 676

Slaton, TX 79364

Dear Mr. Wisener,

In response to your letter dated March 10, 2004, we are needing rail service beginning

April 15, 2004. The contract that you mentioned between South Plains Switching Ltd. and
‘Floyd Trucking, Inc was not attached with your letter. Please send us this contract so that
we may begin receiving shipments as soon as possible. Thank you for your attention in this .
matter.

- Thanks,

”}W—’
-Q.E. Floyd
- Floyd Trucking, Inc.
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South Plains Lamesa Railroad, Ltd.
South Plains Switching, Ltd. Co.
P. O. BOX 676 SLATON, TEXAS 79364
PHO: (806)828-4841 FAX: (806)828-4863

© March 22, 2004

Mr. O. E. Floyd

B Floyd Trucking, Inc.

P. O. Box 3456

‘Lubbock, Texas 79452

Dear Floyd:

In response to your letter of March 19, 2004, enclosed please find for your
review the Contract of Industry Agreement with Attached Exhibits.

Your letter states that you will need rail service beginning April 15, 2004. It

- is important that you understand that South Plains Switching will do everything

possible to service our customers however, with track work that must be performed
and inspection of your industry track and contracts that must be signed, I do not
feel that I can make any guarantees that all will be ready for full service at your
facilities by April 15, 2004. '

Larry D. Wisener
President
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CONTRACT FOR INDUSTRY TRACK

DRAET .,

between South Plains Switching, Ltd. Co., hereinafter called the “Railway Company”

Agreement,- Made as of this

party of the first part, and Floyd Trucking, Inc., hereinafter (whether one or more

persons or corporation) called the “Industry,” party of the second part.

RECITALS: - The Industry has requested the Railway Company to operate a track or

track extension, as the case may be, about 2330 feet in length, hereinafter in its entirety

referred to as “The Track”, at or near the station of Lubbock, Lubbock County, Texas to

serve a site for agpregate unloading and storage (hereinafter called the “Plant™), to be

operated by the Industry. That portion of The Track, about 172 feet in length, which
shall belong to the Railway Company, is shown in bold, and that portion of The Track,
which shall belong to the Industry, is shown upon the print hereto attached, marked

“Exhibit A” and made a part hereof.

AGREEMENT: |
| ARTICLEL

~In consideration of the covenants of the Railway Company, the Industry agrees as
follow: '

1.~ That it will and hereby does grant to the Railway Company for the term of
this agreement, free of cost, a right of way, eight and one-half (81/2) feet

on each side of the center line thereof, for all that portion, if any, of The -
Track located on property belonging to the Industry, with the right to
operate The Track thereon, and where any part of The Track will lie on a
public street or alley, or upon property belonging to third persons or
corporations, that it will secure to the Railway Company by ordinance or
grant, as the case may be, in form satisfactory to the Railway Company’s
‘counsel, and without cost to the Railway Company, the right to operate
The Track thereon, together with the right to remove the same; in the case



of a grant, the right of 'w'ay shall be eight and one-half (81/2) feet on each
side of the center line of The Track.

. That Industry trackage will meet Railway Company’s standards and
specifications and be inspected by a representative of Railway Company
and accepted as being safe for service before being placed in operation.

- That it will pay to the Railway Company, from time to time, within twenty
(20) days after bills are rendered therefore, the entire cost (or an equitable
share thereof) in case other industries shall be served by the Industry
Track or a part thereof. By maintaining and renewing that portion of the
Industry Track beyond the clearance point, the Railway Company is to be
the judge of the necessity for and character of maintenance required on the
Industry Track. It is understood that the expense of maintaining and
renewing the Industry Track shall include any expense to which the

-Railway Company may be put in the way of paving, sewers, crossing
protection, or other work, because of the existence of the Industry Track.

That it will operate the Plant during the term hereof.

The Industry agrees to indemnify and hold harmless the Railway
Company for loss, damage or injury from any act or omission of the
Industry, its employees or agents, to the person or property of the parties
hereto and their employees, and to the person or property of any othér
person or corporation, while on or about The Track; and if any claim or
liability shall arise from the joint or concurring negligence of both parties
hereto, it shall be borne by them equally.

That it will at all times keep a space of eight and one-half (81/2) feet from
the nearest rail of any railroad track entirely clear of structures, material
and obstructions of every sort and will observe an overhead clearance of
not less that twenty-five (25) feet above the top of rail; provided, however,
if by statute or order of competent public authority different clearances
shall be required than those provided for in this Section 6, then the
Industry shall strictly comply with such statute or order. In case of a
breach of these obligations, or any of them, the Industry assumes and
~agrees to indemnify the Railway Company against all liability for loss,
damage, injury, and death arising therefrom and to reimburse the Railway
Company for any sums which the Railway Company may have been
~ required to pay in the way of damages, fines, penalties or other expense
resulting from the violation by the Indusiry of any statute or order as
_aforesaid. ‘ V

oR 3



ARTICLE IL

In considération of the covenants of the Indusfry, and the faithful
performance thereof, the Railway Company, subject to the provisions of Section 2
and 3 of Article I hereof, agrees to operate and maintain the Industry Track during

thie term of this agreement, unless its obligations to maintain it may be sooner
- terminated as herein provided, and to transfer cars, loaded or empty, thereover to

and from the Plant subject to any lawful charges that may be imposed by the
Railway Company for such transfer in accordance with South Plains Switching,
Ltd. Co.’s, “Demurrage and Rates Program, marked Exhibit “B” (attached).

ARTICLE III.

‘The parties mutually agree as follows:

L The title to the Bold Track and to all property furnished in the

maintenance thereof* shall be in the Railway Company. Title to the
Industry Track and to all the property furnished in the maintenance thereof
shall be in the Industry. The Railway Company shall have the right to use
The Track for other than the express purpose of serving the Plant.

2. If the Industry shall fail for a period of six (6) months in any

period of twelve (12) months to operate the Plant, or shall fail or refuse to
comply with or carry out any of the covenants or agreements herein
contained, the Railway Company may, at its option, expressed in writing,
terminate this agreement; but no termination shall release the Industry
from any liability or obligation under this agreement, whether of
indemnity or otherwise, resulting from any acts, omissions or events
happening prior to the date of termination.

3, Unless earlier terminated as herein provided, this agreement shall be in |

force for the term of TWO YEARS from its date and thereafter until
terminated by either party giving the other three (3) months’ written notice
of its desire to terminate the same. Upon such or any other termination,
the Railway Company shall pay to the Industry the salvage value, at the -
time, of the materials in such portion of the Industry Track as shall have
been paid for by the Industry under the provisions of this agreement and
the Railway Company shall have the right to remove the Industry Track
.and every part thereof. This agreement shall also terminate forthwith in
the event the Railway Company shall be dispossessed of the right to
- operate over any privately owned track.

4. Any notice to be given by the Railway Company to the Industry hereunder

shall be deemed to be properly served if the same be delivered to the Industry,
or if left at the Plant with any of the agents, servants or employees of the



Industry, or if posted on the Plant, or if deposited in the post-bfﬁce, postpaid,
addressed to the Industry at Floyd Trucking, Inc., P.O. Box 3456, Lubbock,
Texas 79452. ‘

In the event that the Industry embraces two or more persons or corporations,
all the covenants and agreements of the Industry herein shall be the joint and
several covenants and agreements of such persons or corporations.

All the covenants and provisions of this agreement shall be binding upon the
successors, legal representatives and assigns of the Industry to the same extent
and effect as the same are binding upon the Industry, and each and every .

covenant herein shall inure in favor of and run to the successors and assigns of

the Railway Company and to each and every person, firm or corporation

‘which may hereafter own or be in possession of or operate the railroad of the
Railway Company to the same extent and as fully as though such person, firm
or corporation were specifically named in this agreement in the place and

stead of the Railway Company; provided, however, no assignment hereof by
the Industry, its successors, legal representatives or assigns, or any subsequent
assignee, shall be binding upon the Railway Company without the written
consent of the President or a Vice-President of the Railway Company in each
instance. :

All of the provisions of Section 5, Article 1, are expressly applicable during
the operative period of this contract.

Industry shall at all times, and at its sole expense, maintain, or cause to be
maintained, the Industry Track, in such safe and satisfactory condition as
necessary to conform with Railway Company standards and specifications,

~and to conform with all applicable standards promulgated by the Federal

Railroad Administration and other governmental agencies. Railway Company -
may at any time, at its option, refuse to operate over or transfer cars upon the

Industry Track whenever Railway Company, in its judgment, determines that

the track is unsafe. If and when, in Railway Company’s judgment, such

unsafe condition has been remedied, Railway Company shall resume such

operation and transfer of cars upon the Industry Track. '

Unless otherwise required by statute or order of competent public authority,
Industry may, notwithstanding anything contained in Section 6 of Article 1

" hereof to the contrary, at its sole cost and expense and in a manner satisfactory

to Railway Company, construct, maintain and use a gate (equipped with
private lock and switch lock) across The Track at the locations shown on said

~ “Exhibit A”. said gate to be opened whenever necessary to enable Railway
. Company to operate over The Track. Said gate shall be deemed to be a part of

the Plant, and notwithstanding anything contained in this agreement to the



contrary, Industry shall and will at all times indemnify and save harmless
Railway Company against all claims, demands, actions or causes of action

- arising or growing out of loss of or damage to property, including said gate,
and injury to or death of persons, including employees of Railway Company
and employees of Industry, resulting in any manner from the construction,
-maintenance, use, state of repair or presence of said gate across The Track,
whether such loss, damage, injury or death be caused or contributed to by the
negligence of the Railway Company, its agents or employees, or otherwise
and that it will promptly pay to Railway Company the full amount of any loss
or damage which Railway Company may sustain, incur or become liable for
‘and all sums which Railway Company may pay or be compelled to pay in
settlement of any claims on account thereof. :

- IN WITNESS WHEREOF the parties have executed this agreement in duphcate
the day and year first above written. _

South Plains Switching, Ltd. Co.

Its President/Operating Manager
Titlc_e

- Flovd Truékin‘g, In¢c

Title
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: Law OFFICE
THOMAS E MCFARLAND, PC.
208 SouTH LASALLE STREET - SUITE 1890
CHICAGO, ILLINOIS 60604-1112
TELEPHONE (312) 236-0204
Fax (312) 201-9695
_ mcfarland@aol.com
' THOMAS E MCFARLAND B

April 6, 2004

Mr. Melvin F. Clemens, Jr.
Director :

. Office of Compliance and Enforcement
Surface Transportation Board
11925 K Street, N.W. - Suite 780
Washington, DC 20423-0001

Re:  South Plains Switching Ltd. Co., _
Service to Floyd Trucking, Lubbock, Texas

Dear Mel:

As a follow-up to my letter to you of March 10 about the above subject, this is to advise
that as of April 1 the switch connection to the Floyd Trucking trackage at Lubbock, TX was
restored. ‘Prior to that date, South Plains Switching’s standard contract for Industry Track was
furnished to Floyd Trucking.

Very truly yours,
"'!’“&1 N ALY & c;J\/Lc.\,\,qg’f\

Thomas F. McFarland
Attorney for South Plains -
Switching, Ltd. Co.

. TMcF k:wp8.0\92 Ntrmfcs

cc:. Mr: O.E. Floyd
' Mr. Larry Wisener
Mr. Dennis Olmstead



- Law OFFICE
THOMAS E McFARLAND, PC.
208 SouUTH LASALLE STREET - SUITE 1890
CHICAGO, ILLiNOIS 60604-1112
TELEPHONE (312) 236-0204
Fax (312) 201-9695
mcfarland@aol.com

- TuoMas F MCFARLAND

June 3, 2004

- Mr. Melvin F. Clemens, Jr.

. Director _

- Office of Compliance and Enforcement
Surface Transportation Board
1925 X Street, N.W. - Suite 780
Washington, DC 20423-0001

Re:  South Plains Switching Ltd. Co., ‘
' Service to Floyd Trucking, Lubbock, Texas

Dear Mel:

This is a further follow-up to my letters to you of April 6, 2004 and March 10, 2004 about
restoration of rail service to Floyd Trucking at Lubbock, Texas. :

At the specific request of Floyd Trucking, South Plains Switching reinstalled the switch
connection to Floyd Trucking’s trackage at Lubbock, Texas as of April 1, 2004. The cost of the
reinstallation was approximately $15,000. Prior to that date, South Plains Switching’s standard -
contract for industry track was furnished to Floyd Trucking.

Now over two months later, Floyd Trucking has not signed the industry track contract;
has not made a single rail shipment; and has not contacted South Plains Switching to advise of its

intentions.

Mr. Larry Wisener; President of South Plains Switching, asked me whether Floyd
Trucking, having specifically requested reinstallation of the switch connection, could be forced to
ship by rail after the reinstallation, in light of the fact that South Plains Switching was forced to
. - reinstall the switch connection at its own expense. I responded that Floyd Trucking is not
- required by law to ship anything by rail. agreed with Mr. Wisener’s statement that it is unfair
that Floyd Trucking can force South Plains Switching to reinstall the switch, but South Plains
Switching cannot force Floyd Trucking to ship by rail after the reinstallation.



" THomas E MCFARLAND

Mr. Melvin F. Clemens, Jr.
June 3, 2004
Page 2

I want you to be aware that South Plains Swiiching abided by the law at sighiﬁcant cost at
- the request of Floyd Trucking, but Floyd Trucking has made no use of the rail service that it

requested.
Very truly yours,
o MicEelioa
Thomas F. McFarland

Attorney for South Plains
Switching, Ltd. Co.

TMcF ki:wp8.0092 Nitrmfc7

cc:  Mr. OE. Floyd
Mr. Larry Wisener
Mr. Dennis Olmstead
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BEFORE THE SURFACE TRANSPORTATION BOARD

PYCO INDUSTRIES, INC.
-~ FEEDER LINE APPLICATION --
LINES OF SOUTH PLAINS SWITCHING, LILC,

Finance Dkt. No. 34844

SOUTH PLAINS SWITCHING, LLC
~- ACQUISITION EXEMPTION --
BNSF RAILWAY COMPANY

Finance Dkt. No. 33753 (Sub~-no. 1)

DECLARATION OF
CALVIN KIDWELL

I, Calvin Kidwell, make this Declaration, pursuant to 28
U.5.C. § 1746, in support of the Feeder Line Application filed by
PYCC Industries, Inc., in F.D. 34844, and in support of the
petition to revoke the acquisition exemption in F.D. 33753 (Sub-
no.l} by which South Plains Switching LLC ("SAW") acquired certain
lines of railroad in Lubbock from BNSF Railway.

1. I am the general manager of Hi-Plains Bag and Bagging
Company (HPBB), whose business address is 707 East 44th St.,
Lubbock, TX 792404. HPBB is not a large rail user like PYCO
Indusfries, but we do receive several inbound shipments per month
.of twine for cotton bales. This represents a significant cost

savings over alternative forms of shipment for us. Qur local



switching provider is SAW.

2. To get to the point, SAW's management is scary. Last
year, a car was spotted for us in a fashion which we could not
unload it. I called SAW's office, and happened to speak with Mr.
Larry Wisener. I politely requested that SAW re-spot the car so we
could have access. Mr. Wisener went ballistic. He started
screaming. He said he could cut us off and do whatever he wanted
‘because it was hié iailroad. I construed this as it was intended:
a threat to retaliate and to deprive us of service if we did not do
exactly what he told us to do. I tried to respond that we
certainly wished to cooperate, but did not know when his crews
would deliver our cars, and asked if SAW would telephone in
advance. This got nowhere, and provoked more talk from Mr. Wisener
about our incompetence, his power, and his willingness to wield it.
He intended to and did scare the heck out of us. We told our staff
to listen for his engine, and if they heard it to go to our loading
area to make certain that i1f there was a car it was spotted
correctly.

3. A SAW shipper lives in fear that SAW management on a whim
will cease service. We are concerned that this Declaration itself
will result in retaliation, and if so, we request immediate relief
from SAW pursuant to the alternative service order PYCO Industries
already has in place. SAW management is not compatible with a

common carrier railroad. We support revocation of SAW's exempt



acquisition, or else the immediate sale of SAW's lines to PYCO

pursuant to PYCO's feeder line application.

Pursuant to 28 U.8.C. § 1746, I declare and verify under
penalty of perjury under the laws of the United States of America
that the foregoing is true and correct.

Executed oﬂ O_f;/ jJ.Q{Dé) | '_: .
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BEFORE THE
SURFACE TRANSPORTATION BOARD

PYCO INDUSTRIES, INC. -- )
ALTERNATIVE RAIL SERVICE -- ) F.D. 34802
SOUTH PLAINS SWITCHING LTD. )

VERIFIED STATEMENT OF MR. ROBERT LACY
IN SUPPORT OF PETITION FOR
ALTERNATIVE RAIL SERVICE

THE STATE OF TEXAS  §
§
COUNTY OF LUBBOCK §

BEFORE ME, the undersigned authority, on this day personally appeared ROBERT
LACY, who after being duly sworn, stated under oath stated as follows:

I. “My name is ROBERT LACY. Iam over the age of eighteen (18) years,
am competent to make this Affidavit, and affirm that the following statements
are within my personal knowledge and are true and correct.

2. I am presently employed by PYCO Industries, Inc. (“PYCO”) as Senior
Vice President of Marketing. 1 have been continuously employed by PYCO for
the previous 15 years. As part of my job responsibilities, I oversee rail
shipments to and from PYCO’s facilities in Lubbock, Texas, known as Plant No.
1 and Plant No. 2. I also communicate with representatives of South Plains
Switching Ltd. (“SAW?), including Mr. Larry Wisener, about the switching of
railcars being utilized by PYCO.

3. I began advising SAW in the early days of 2005 that PYCO’s switching
needs would be increasing due to the company’s increased sale of cottonseed
byproducts resulting from record cottonseed production. 1 spoke with Mr. Larry
Wisener about the projected switching increases in January 2005, informing him
that beginning approximately April 1, 2005, PYCO would be increasing its
product shipments by rail.

4. Mr. Wisener’s response at that time was that he could not promise any
results to PYCO’s increased rail traffic because he was being hampered by the
BNSF. When pushed for details, Mr. Wisener gave some details about an
ongoing lawsuit between SAW and BNSF and essentially told me that he
probably couldn’t accommodate any increases unless PYCO could help relieve
switching pressures being placed on him by the BNSF.



S. Accordingly, PYCO contacted the BNSF and ultimately met with an
attorney for BNSF, Mr. Don Herrmann, in March 2005. PYCO detailed its
anticipated needs to Mr. Herrmann along with a suggested solution related to
unlocking a particular switch, Switch #231, to perhaps relieve switching
pressures. Mr. Herrmann vowed to relate the information to his client, BNSF,
and we believe he did so.

6. During April 2005, Mr. Wisener’s attitude towards PYCO stiffened after
he mentioned that he learned of our meeting with the BNSF’s lawyer.
Correspondence was exchanged between our local attorney and Mr. Wisener’s
attorneys and it became evident to the management of PYCO that Mr. Wisener’s
bullying attitude was only growing worse and that switching was becoming more
of a problem on a daily basis.

7. Accordingly, PYCO grew tired of trying to pursue an amicable solution
among all the parties and contacted the Surface Transportation Board (“STB”).
After we began discussions with the STB, and began drafting a formal complaint
to the STB of which Mr. Wisener gained knowledge, switching operations
suddenly began to steadily improve. Since this was PYCO’s only goal to begin
with, PYCO chose not to file a formal complaint with the STB, thinking that
matters had been resolved.

8. On or about September 2005, Mr. Wisener informed me that he wanted to
get out of the railroad business and was interested in selling SAW and wanted to
know if PYCO was “interested in buying a railroad.” | communicated this
conversation to our management team at PYCO.

9. On October 11, 2005, PYCO’s attorney, Gary McLaren, forwarded a
letter he received from one of Mr. Wisener’s attorneys, Jim Gorsuch, setting
forth a Letter of Intent between PYCO and SAW. The Letter of Intent contained
binding language for the purchase of a “shortline railroad business in East
Lubbock™ for $5,500,000. A copy is attached as Exhibit “1”. There was no
listing of the assets included in the offer and no discussion had ever occurred
between SAW and PYCO about specifics of such a sale, other than very
generalized discussions. Mr. Wisener’s lawyer wanted a response within 6 days,
before the close of business on October 17, 2005.

10.  Having further discussed the matter, we instructed our lawyer on October
13, 2005, to send to Mr. Gorsuch a simple proposed “due diligence” paragraph to
be added to the Letter of Intent. This, we believed, was a minimal solution that
would allow PYCO to gain financing of a possible solution and to assemble
details to be approved by our board of directors. We also believed that a simple
paragraph, as opposed to rewriting the entire document, might keep Mr. Wisener
in a calm enough state to continue discussions about a purchase of certain assets.
A copy is attached as Exhibit “2”.

o



11.  On November 3, PYCO received a letter from Mr. Wisener, a copy of
which is attached to this verified statement as Exbibit “3”. The letter cut off
negotiations. This was the first time that PYCO was aware that SAW did not
intend to move forward with revising the Letter of Intent or continuing with
discussions about the purchase of SAW assets. Then matters between SAW and
PYCO grew measurably worse.

12, On November 17, I received an angry call from Larry Wisener. He said
that PYCO needed to come to his office and hear from him how things were
about to change between SAW and PYCO. Having been to Mr. Wisener’s office
before in situations where Mr. Wisener progressively becomes more profane and
begins discussing how he can “throw out” people that have opposing opinions,
none of the PYCO management team wished to suffer through another of these
unpleasant episodes.

13.  During the November 17 telephone conversation with Mr. Wisener, [
came to the conclusion that his tone and attitude represented a genuine business
threat to PYCO. I reduced our conversation to written notes and began making
contemporaneous notes concerning SAW beginning on November 17. These are
attached as Exhibit “4”.

14. I called Mr. Wisener on November 18 concerning a letter PYCO received
from SAW canceling the lease of track #9298. Mr. Wisener was very belligerent
and began telling me that he was in charge of SAW and that PYCO was going to
have to fend for itself because doing business with SAW was about to become a
lot more costly. It was apparent during the conversation that Mr. Wisener
continued to be upset that PYCO did not “buy a railroad.”

15.  As my attached notes since November 17 indicate, there has been a
substantial, measurable deterioration in rail service supplied by SAW since
November 17, 2005. All efforts to resolve the switching problems with SAW
have been unsuccessful and the attitude of Mr. Wisener towards PYCO continues
to be just short of physically confrontational. PYCO management is concerned
about possible physical retribution by Mr. Wisener.

16.  PYCO utilizes about 6,250 railcars per year. At present, it is not feasible
economically to convert any significant percentage of our product shipments
from rail to truck due to the transcontinental nature of the shipments and the
profit margin of the products being shipped. Consequently, it is imperative to the
continued operations of PYCO that adequate rail service be restored.

17.  PYCO’s present service deficit amounts to 14 railcars per day at Plant
No. 1. PYCO needs 26 cars per day at Plant No. 1 and SAW has reduced service
to Plant No. 1 to only 12 railcars per day.

18. SAW failed to provide any service to PYCQO’s Plant No. 2 for
approximately six days during the 2005 Thanksgiving holiday period. While



service has been presently restored to the requested 12 railcars per day. since
Thanksgiving, SAW continues to fail in providing at least one boxcar per day to
Plant No. 2 as has been repeatedly requested.

19.  Based upon the present number of switches by SAW, PYCO will run out
of storage capacity for its products by mid-January 2005. Already the lack of
adequate switching has resulted in delayed and cancelled orders with customers
of PYCO.

20.  PYCO could handle 26 railcars per day at Plant No. 1 if an alternative
carrier could utilize SAW trackage. Currently, SAW has placed a derail in such
a position so as to limit car movement to track owned by PYCO. Under the
present derail placement, the maximum number of cars that PYCO can
accommodate is 16 to 17 railcars per day; however, PYCO is forced to order
only 12 cars per day because SAW will not place the cars where requested.
Consequently, PYCO presently faces a 14 railcar per day shortage, and when
coupled with the inability to get boxcar switching at Plant No. 2, PYCO incurs a
daily loss as a direct result of SAW’s inadequate switching.

21.  As a direct result of SAW’s switching deficiencies, PYCO is suffering
economic losses on a daily basis resulting from delays in shipment by SAW.
The slowness of PYCO’s rail shipments is resulting in both delayed revenues
from slowed shipments and lost sales. I directed PYCO staff to supply me with a
summary of all delayed cars and also lost sales due to lack of cars. On the basis
of that information, I have prepared the chart below which summarizes the losses
mentioned herein that have accrued since November 17, 2005. There are two
main sources of damages arising from the SAW service inadequacy: losses due
to delays in shipment and losses due to lack of cars resulting in lost sales.

Galeulation of Damages e e B =l el v P
“Losses Arising from Delayed Cars:
- Tank Cars Behind Schedule (oil) 8 185,000 1,480,000 0.33 488,400 6.00% 29,304
Box Cars Behind Schedule (lint) 12 129,320 1,551,840 0.14 217,258 6.00% 13,035
Gondola Cars Behind Schedute 50 95 4,750 127.00 603,250 6.00% 36,195
Approximate Totat Tons CS 9,375 25.00 234,375
Losses Arising from Lack of Cars !
Resulting in Lost Sales
Tank Cars 30 185,000 5,550,000 0.33 1,831,500 1,831,500
Gondola Cars (CS) 525 a5 49,875 127.00 6,334,125 6,334,125
TOTAL CURRENT DAMAGES

*Currently only Interest Cost and Carrying Cost damages. Continued delays will result in additional charges by
customers or lost sales.



22.  Should PYCO be forced to shut down operations as a result of the above-
described switching problems, PYCO’s very survival could be threatened. The
corporation’s value as a going concerned is approximately $150,000,000. Daily,
PYCO is placed in the position of losing corporate goodwill and contractual
integrity with its owners and customers as a direct consequence of switching
problems. Focusing only on the value of the inventory that could be lost through
a long term shut down, the inventory at risk is valued at approximately
$95,000,000.

23.  All discussions with SAW since November 17, 2005, to restore adequate
rail service have proven unfruitful. As a member of PYCO’s management team,
the present switching difficulties are an imminent threat to the financial
wellbeing of PYCO and we have no reason to believe that adequate service is
going to be restored within a reasonable period of time short of intervention by
the Surface Transportation Board.”

Further, Affiant saith not.

foeer
/

ROBERT LACY

SWORN TO AND SUBSCRIBED BEFORE ME on this the Iﬁb’bdéy of December, 2005, to
certify which witness my hand and seal of office.

%wcu KEW

Notary Public State of Texas

y Wﬁth’i’i* AT S AR R R R

B oy, LISA BUXTON
“' Notary Public, State of Texas H
‘ My Commission Expires R
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EXHIBIT 1
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JAMESL. GORSUCH, P.C.

Attorney at Law

4412 - 74" Street, Suitz B-102
Lubbock, Texas 79424

Telephone: (806) 771-6474
Facsimile: (806) 771-6476
jeorsuch@nts-online.net

October 11, 2005
Vig Facsimile:
Mr. Gary R. McLaren
RICHARDS, ELDER, SRADER,
PHILLIPS & McLAREN, L.L.P.
5214 68" Street, Suite 302
Lubbock, Texas 79424

Re:  Sale of Portion of the Assets and Obligations of South Plains Switching, Ltd. Co., to Pyco
Industries, Inc.
- Letter of Intent

Dear Mr. McLaren:

This Letter of Intent sets forth our agreement and understanding as to the essential terms of
the sale to Pyco Industries, Inc. (“Purchaser”), by South Plains Switching, Ltd. Co. (“Seller”), of a
portion of Seller’s business (“Business”) located in Lubbock County constituting a shortline railroad
business in Fast Lubbock. The parties intend this Letter of Intent to be binding and enforceable and
will inure to the benefit of the parties and their respective successors and assigns.

1. Purchased Assets. At the closing, Purchaser will purchase the specific assets set
forth in the Sale Agreement associated with the Business, including all contracts and
agreements, and all legally assignable assets and obligations.

2. Assumed Liabilities. Purchaser will assume as of Closing Date the liabilities and
obligations set forth in the Asset Sale Agreement between South Plains Switching,
Ltd. Co., and The Burlington Northern & Santa Fe Railway Company, executed in
May of 1999. In addition, Purchaser will assume the liabilities and obligations
arising in connection with the operation of the Business by the Purchaser after the
Closing Date.

3. Purchase Price. The purchase price will be $5,500,000.00, payable in cash in
immediately available funds on the Closing Date.
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October 11, 2005
Page 2

4, Pre-closing Covenants. The parties will use their reasonable best efforts to obtain
all necessary third party and governmental consents, if required, including all
certificates, permits and approvals required in connection with Purchaser’s operation
of the Business. The Seller will continue to operate the Business consistent with past
practice. The parties agree to prepare, negotiate and execute a Purchase Agreement
which will reflect the terms set forth in this Letter of Intent.

5. Expenses. Subject to the provisions of this Letter of Intent, each party will pay all
of its expenses, including legal fees, incurred in connection with the acquisition of
the Business.

6. Confidentiality: Any information obtained by Purchaser from Seller regarding this
sale, will be kept strictly confidential.

Seller and Purchaser warrant that they have all required authority to enter into this Letter of
Intent, and both Purchaser and Seller represent that they have full permission from the Board of
Directors and the Officers to enter into this Letter of Intent.

If you are in agreement with the terms of this Letter of Intent, please sign in the space
provided below and return a signed copy to James L. Gorsuch, P.C,, by the close of business on

October 17, 2005. Upon receipt of a signed copy of this letter, we will proceed with our plans for
consummating the transaction in a timely manner.

Very truly yours,

SOUTH PLAINS SWITCHING, LTD. CO.

By:

CHIEF OPERATING OFFICER
PYCO INDUSTRIES, INC.

By:

CHIEF OPERATING OFFICER
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JAMES L. GORSUCH, P.C.

Attorney at Law

«4412 - 74" Street, Suite B-102
Lubbock, Texas 79424

Telephone: (806) 771-6474
Facsimile: (806) 771-6476
jeorsuch@ats-online.net

FAX COVER SHEET

DATE: October 11, 2005
TO: Gary McLaren
Fox 785-2521
FROM: Jim Gorsuch
RE: LETTER OF INTENT

AR A RS E R B EREEREESEEEEEEEEERE R EREEREREEERRENEESERENSESZE:.EIJ RN

TOTAL NUMBER OF PAGES SENT, INCLUDING THIS PAGE: _3

If you do not receive legible copies of all pages, please
telephone (806)771-6474 immediately and ask for JAN.

LERE S ENEEREEEEREEERESEEEREEREREEESEEEEEESEREREEERESESESREXEESS

The information contained in this fax is considered by the sender to be confidential and may
be of an attomey-client privileged nature. It is intended only for the use of the individual or
entity named above. If the reader of this message is not the named recipient, you are hereby
notified that any dissemination, distribution, or copying of this communication is prohibited.
If you have received this communication in error, please notify us by collect telephone and
return the original message to us at the address above at our expense. This paragraph does
not apply to pleadings or other documents intended for filing in public records, or for filing
with any department or agency whose records are open to the general public for inspection.
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PaiLLIPS & MCLAREN, L.L.P.

ATTORNEYS AT LAW

: : GARY R. MCLAREN
JAMEY LANEY PHILLIPS 3305 66™ STREET, SUTE 1A

j al.net gmclaren@sbeglobal.net
Jameyp@sboglobal.ne LUBBOCK, TEXAS 79413

TELEPHONE (806) 788-0609
TELECOPY (806) 785-2521

October 13, 2005

Mr. James L. Gorsuch, P.C.
Attorney at Law

4417 74" Street, Suite B-102
Lubbock, Texas 79424

Via Telefax No. 771-6476

RE:  Letter of Intent

Dear Jim:

As you know, PYCO is still in the early stages of looking at the purchase of your client’s assets.
Much remains to be done in terms of investigation and evaluation of the purchase.

We would need to add the following provision to your proposed Letter of Intent in order to move
forward.

Purchase Conditional Upon Due Diligence and Financing. Seller acknowledges
and agrees that Purchaser’s purchase of the assets made the subject of this

Letter to Intentis conditional and contingent upon Purchaser’s satisfaction with
the results of Purchaser’s due diligence in the investigation, evaluation and
appraisal of said Assets, at Purchaser’s sole discretion. Seller further
acknowledges and agrees that Purchaser’s purchase of said Assets is further
conditional and contingent upon Purchaser’s ability to obtain financing for the
purchase of said Assets at terms and conditions favorable to Purchaser, at
Purchaser’s sole discretion. Seller further acknowledges and agrees that should
Purchaser be dissatisfied with the results of its due diligence concerning these
Assets, or be unable to obtain financing for the Assets at terms and conditions
favorable to Purchaser, both at Purchaser’s sole discretion, then Purchaser is
entirely relived of all obligations and duties arising under this Letter of Intent,
save and except the duty and obligation of Confidentiality as provided for
herein.



October 13, 2005
Page 2

Please let me now if this is acceptable.

Yours very truly,

Phillips

2. McLaren

GRM/cjh



SENDING CONFTRMATION

DATE : OCT-13-2005 THU 16:33
NAME : GARY MCLAREN

TEL : 806 788 1807

PHONE : 7716476
PAGES s 3/3

START TIME : OCT-13 16232
ELAPSED TIME : 0023

MODE : ECM
RESULTS : OK

FIRST PAGE OF RECENT DOCUMENT TRANSMITTED...

COVER

FAX

S H E ET

To: James L. Gorsuch
Fax #: 1716476

Re: Letter of Intent
Dutes October 13, 2005

Pages: ... . including cover sheet

taunbock, Taxss 79413

{808) 788-0606
Fa: (806) 7850021
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South Piains Lamesa Railroad, Ltd.
South Plains Switching, Ltd. Co.

P. O. BOX 64299 | LUBBOCK, TEXAS 79464
- PHO: (806)828-4841 FAX: (806)828-4863
November 3, 2005

gy 6 3 2008

Mr. Robert Lacey
PYCO Industries

P. O. Box 841
Lubbock, TX 79408

Dear Mr. Lacey:
South Plains Switching, Ltd. Co., (SAW) has come to the conclusion after discussions
with PYCO’s attorney that an agreement on a letter of “intent to purchase” certain assets

of SAW cannot be reached.

SAW is going forward with talks to other prospective buyers if none are found to be
satisfactory, SAW will continue to operate all its property in Lubbock.

However, in the interim, SAW feels it must request, for liability and violation of FRA

Rules and Regulations, that PYCO Industries cease all plant operations on SAW property
‘immediately. " Storage of and placement of PYCO equipment needed for its operations.
“needs to be addressed as soon as possible.

Please call or have a PYCO representative contact me at my office in Slaton, TX; to

discuss future operational and rail service issues required of SAW. Your immediate

attention to this matter will be appreciated.

Respectﬁully,

LarryD Wlsener ‘
Presxdent o
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-~ EXHIBIT 4



South Plains Lamesa Railroad
November 17, 2005

3:45pm :

Larry Wisener called to ask me if we had received his letter dated November
3 (copy of letter available) and was wondering why we haven’t been in
touch with him to discuss our operational needs. I explained that we had
received his letter and that we knew that he was going to make the rules and
we didn’t believe that we would have any input in his decisions. He said we
were ignoring his requests and that w had been loading seed cars on his track
again (track between dump 5 and seed stacks). I told him politely “no sir,
we have been loading seed inside our plant.” He accused me again of the
same thing and I politely stated again that “we were loading inside our plant
from seed house number one and that we did not have any fumigated seed in
the area that he indicated.” He started telling me that we were not going to
be able to get on his tracks anymore and that he was putting in a derail to
make sure that we couldn’t get on his property to switch our cars. He said
that we needed to sit down with him so he could tell us how much he was
going to charge us to store our cars, to service our plant, and that he was
canceling the lease on track #9298. He said he had 100 seed cars on that
track and that he wasn’t going to allow us to keep cars over there for free
anymore. He mentioned other leases that he was looking at that he would be
canceling soon and that we had better come over and talk Larry said that he
wasn’t going to store cars for us anymore and was going to turn them back

~ to the BNSF and they could store them for us.



November 18, 2005

8:30am

Lewis, Ronnie, Kelly, Les, and I went down into the plant to plan how we
need to go about our business. Larry did put the derail on the track so that
we could not get on his property and we told our people to do what they
could do and we would request in writing anything that we needed the SAW
to do to service our operation.

9:15am

Lewis came to the office with a plan to move our cars around inside of our
plant and asked if we could call Larry and see if he could move the derail
back about 100 feet to the drainage ditch where it was place last time. With
the derail where it was currently, we did not have enough room to put a car
on the switch in order to get it weighed. With the switch moved, we would
be able to get all of the cars ready inside our plant in order to have the daily
switches ready for them and make everything easier for both parties.
9:30am

Received a letter dated November 17™ canceling the lease of track #9298
effective February 28, 2006.

11:00am

I place a call to Larry and ask him if he could move the derail back to the
drainage ditch so that we could get all the cars weighed and ready for him
daily. He said that he was busy and would have to look at it later. That is all
that I wanted from him and asked if he would let me know. He told me that
he had been going through all of the leases and encroachments and there
were a lot of loose ends that he was going to cancel. He said that it included
overhead conveyers and roads that he would be sending a letter out to
cancel. And that he wasn’t going to store any cars for us and needed us to
come and talk to him about how much he was going to charge us for all
services. I told him that if he was going to tell us what he was going to do,
would there be any need in us coming to talk to him. He said if you care
about your operation you need to come over. I said that if he already things
set; we didn’t need to go sit down with him just to listen to him vent and
argue about everything. Larry said that we wouldn’t argue about anything
because there was nothing for us to argue about. I again said that we didn’t
need to sit down with him if he had things figure out already. Larry then
told me that he was going to set charges for everything that he could and
cancel leases and that we would have to try to figure out how to take care of
ourselves. I told him that we are working on taking care of ourselves and he
stated that is was going to cost a lot of money for us to continue doing



business with his railroad and that we would start receiving letters next week
on cancellations and rates that he is going to charge us to switch and store
cars. I replied that all I had only the one question for him about the derail
and that I didn’t intend on getting into any further discussions at this time.
Larry then stated that the answer is no, he is not going to move the derail at
all. Isaid okay thanks for your time, bye.

We faxed in the list of cars needed on Friday morning and did receive a
- switch at both plants at about 4:30pm.



November 21, 2005
9:00am
We sent in our switch list for the day and had everything lined out for them
to pick up from within our plants. Les observed Larry and 2 other guys
watching us switch from the derail that he had put in on Thursday. We have
figured out how to just barely get one car on that at a time in order to get
back to our scales and weigh the cars. I wouldn’t be surprised if he did not
move the derail slightly today so that the one car won’t fit anymore.
3:00pm
SAW switched both plants between 3 and 4 pm. Lewis observed only two
people on switch crew versus the usual 4-5, Rodney and Shad.



November 22, 2005
9:00am
Our guys have been looking at the track situation inside our plant because of
only being able to handle about 12 cars a day currently. They decided that if
they had the SAW switch our cars on the scale track instead of the shop
track or if we could get cars on both, we would be able to handle more cars
each day. Les asked Rodney (SAW) if we could get switched on both and
he replied that Larry would only allow them to do one pull per day. They
then asked if they would switch on the scale track today. Rodney asked
Larry and he said that they would switch only on the shop track. The switch
is inside our plant and we could lock it out and have the SAW set the cars
where we need them without any input from the Larry.
11:00am
We sent in our request for the days switching a little late because we were
waiting for the answer from the SAW concerning the scale track. We are
leaving the switch on the shop track for now until we here from our
attorney’s.
3:30pm
The SAW picked up cars at 10am this morning and did not leave any cars
for us to load. We had some seed cars that were not ready yet and they left
them. After they were loaded they set them out on our shop track to be
picked up this afternoon. This afternoon they pushed cars in on top of the
seed cars instead of pulling them out limiting the number of empties that we
could bring in to load. Les asked them if they would just put them on the
scale track and was told that Larry wouldn’t let them. Instead of making a
big deal out of it today we conceded to take what we had and will still
request in writing on Monday morning when we send our car list in that they
set the cars on the scale track. We will see what happens then.



November 23, 2005

9:30am

We sent in our order list as usual this week. We did not specify which track
that we wanted the cars to be placed. The SAW sent a notice to our office
on the 22™ that they would be closed for the holiday and would not switch
on the 24™ and 25™. We will start requesting cars be put on scale track on
Monday. Rodney (SAW) told Les that he would like to have our switch list
by about 5pm for the next day. The next switch will not be until Monday
morning and we were making the track change on the switch list so we
aren’t going to fax until early Monday morning. We did not get a switch at
plant #2 today and now will not get any cars to load over the long weekend.



November 28, 2005

7:30am

I sent the switch list to the SAW railroad and requested that the cars be
placed on the scale track and the loaded cars pulled from the shop track.
2:45pm

- We got switched at plant #1 and they would not place the empty cars on the
scale track. They pulled the cars from the shop track and then placed the
empties back on the same track. Even though it would be easier to push in
on one track and pull out on the other. :

4:30pm

Les talked to Rodney and was told they were having problems with their
engine today and would not be able to switch us at plant #2 again. We now
have not had a switch at plant #2 since November 22nd. We sent the switch
list to the SAW for tomorrow and sent a cover letter this time requesting that
the inbound cars be placed on the scale track (copy attached) at plant #1 and
that they switch as request on the 23" and 28" at plant #2.



November 29, 2005

8:00am

Les said that Rodney called him this morning and told him that they would
be switching at plant #2 this morning because they finally got their
locomotive working again. He also told Les that he would pull from the
shop track twice today if we could get cars loaded. He did not indicate
which track he would push cars into our plant.

12:00pm

We finally got a switch at plant #2. Larry has complained about storing cars
for us recently, but if the SAW would have switched us on the 23™ and 28",
we would have been able to load 36 more Gondolas and 6 more box cars by
today.

12:30pm

We were switch on the shop track again today. The first day they could
have said that they didn’t see the instructions, but today there is no reason
that the SAW didn’t know that we wanted the cars pushed in on the scale
track. Larry is being stubborn and is not going to switch the cars like we
request. The answer to his problems about having to store our cars and the
demurrage that we are incurring on our hopper cars can be attributed directly
to the SAW not being willing to switch on the scale track. We could load an
additional 5+ cars per day by using the scale track versus the shop track.
Since this nonsense began the first part of November, PYCO plant #1 could
have loaded an additional 80 cars. At this time we are behind 13 boxcars of
Linters, 5 hopper cars, 40 Gondolas, and about 6 tank cars. This could have
all been prevented and we would still be abiding by the rules that Larry put
in place.

5:00pm

We faxed our list in to the SAW railroad that still shows that we want the
cars placed on the scale track. We haven’t taken any other steps until we get
advice from counsel.



November 30, 2005
2:00pm .
We received a switch at plant #2 as requested today. They pulled the cars
from the shop track at plant #1 at about 2:30, but when they pushed in our
empty cars about 15-20 minutes later it was on the shop track. This is the 3"
day in a row that the crew would not put the cars onto the scale track as
requested. That is another 5+ cars that we could have loaded tonight that are
going to be lost. It is costing PYCO a lot of money for him to deny our
switching requests each day, not to mention we are getting further behind
each day. I had noticed that 1 haven’t seen any charges for surcharges,
storage, or demurrage yet like was promised on one of our phone calls the
other day. Not only has he not sent the charges, but also the letters that he
was going to send to cancel all of our leases and easements.
4:45pm
We sent our switching request in along with the cover letter again telling the
SAW that we want our cars pushed in on the scale track. This is the fourth
day of asking and if it doesn’t happen tomorrow, we will need to take
additional steps to make sure that he has to switch us on the scale track.



December 1, 2005

11:30am

We were switched at plant #1 they pulled cars from the shop track and then
came back and pushed the empties onto the same track. They still will not

push the cars on the scale track where we requested.

1:30pm

We received our switch as ordered at plant #2. It seems that we are getting
that worked out at the present time.

4:30pm

We sent the fax in to order cars for Friday.

December 2, 2005

8:20am

Rodney at the SAW called and said that they didn’t receive the switch list
that Kelly had faxed at 4:30pm on Thursday. Les gave Rodney the
instructions over the phone and told him that we wanted the cars on the scale
track.

11:00am

The SAW pulled from the shop track as requested and then they pushed the
empties onto the same track. They still refuse to set the cars on the scale
track. We are only ordering the cars that will fit on the shop track; we
cannot order more cars until they start pushing the empties onto the scale
track.

12:00pm

We received the cars that were requested at Plant #2.

4:30pm

We sent in our order for cars to be placed on Monday. We continue to order
the cars for plant #1 to be placed on the scale track.



December 5, 2005

9:00am

We finally received an invoice today for charges incurred on the SAW
railroad. The normal bills were received as in the $20 per car surcharge that
the SAW starting sending a while back and $150 per loaded oil car sent from
plant #2 to Plant #1. Those two invoices were normal, but now we are
getting and invoice for $150 per car for each car that is constructively place
at either one of our plants. So far he has only billed us for November 21,
22" and 23™ which are a few days after we started keeping this log again.
The $150 charge is on his new tariff that he sent to us in May.

10:30am

The SAW pulled the cars from the shop track and pushed them back onto the
same track, they did not give us the gondolas we ordered only the tank cars
and hoppers. Les told Rodney again today that we needed the cars pushed
on the scale track and was told that Larry still would not allow him to push
the cars on the scale track. There is no reason that Larry should be able to
dictate which track our cars get placed.

5:00pm

We still have not been switched at plant #2, but Rodney told Les he would
get it done before they went home. We will see in the morning. We are
sending the list to the SAW for Tuesday.



December 6, 2005

8:00am

We finally got switched at plant #2 at about 6pm last night. Les also told me
that at plant #1 we did not get any Gondolas to load yesterday, only tanks
and hoppers. Les said that when he would ask Rodney to push the cars on
the scale track he would only say that Larry wouldn’t let him do it that way.
11:30am

The SAW switched our cars to us, but we had asked for 12 Gondolas and 3
Tank cars and they only had 11 Gondolas and they tried to give us 4 tank
cars. We did not need the extra tank car and told Rodney to keep the car.
1:30pm .

We received all of the cars that we ask for, but they were pushed in on the
shop track again. Les said that he asks Rodney about the scale track every
time they talk.



December 7, 2005

9:00am

I had an opportunity to sell 50,000 more tons of cottonseed at $120 today,
but did not take the bid because of our switching situation. This is another
case where the SAW is costing PYCO money by preventing us from
shipping the seed that we will need to move in order to hold everything that
we will receive.

11:00am

The SAW pulled the loaded cars at plant #2 and did not push anything into
us today. We had ordered 12 Gondolas and Les was told that they didn’t
have any empty Gondolas to bring.

11:30am '

Rodney pulled the loaded cars from the shop track today and then set in 4
Gondolas to us, allowing us to pull them over to the meal track before he set
any more cars. This allowed us to take 16 cars today versus the normal 12
that we have been getting on the shop track. Larry still will not let his
employees switch us on the scale track, but Rodney bent the rules a little and
let us pull those cars to the other track before he set the ones that we had
ordered.



December 8, 2005

10:00am

We received our switch at plant #1. We did not ask for any Gondolas
because we were told they did not have any in town, but we did ask for 6
tank cars and 6 box cars to load. We received the 6 tank cars and only 2 of
the boxes because we were told that they had run out of box cars also. We
have a written order 1n with the SAW for a certain number of box cars each
day and he is responsible for getting them ordered from the BNSF. We did
not order any gondolas for plant #2 either, but we ordered 4 boxcars. We
were told that they would not switch today because they have no boxcars
available. It doesn’t look like we are the ones that are sitting on cars and
making the SAW use their tracks to store our empty cars. We were loading
6 tank cars, 2-4 boxcar, 2 hoppers, and up to 15 gondolas per day at plant #1
so if they would let us go, we would not have too many cars in town waiting
to be loaded.



December 9, 2005

11:00am

We did not order any gondolas for plant #2 for today; only 4 boxes were
requested the day before and not received. This morning we received 12
empty gondolas and no boxes. The reason for not ordering gondolas was
that we wouldn’t be able to load any until Monday because the tarp couldn’t
be pulled from the fumigated pile until Monday morning. We really need
boxcars to load our linters in at both plants, but at plant #2 we have to stack
them on the ground because we are out of room.

5:00pm

We finally got a switch today but they only set in 7 tank cars (4-empty, 3-
loaded). We didn’t get any boxes at plant #1 either which is going to put us
further behind each day. We order boxcars a month at a time for both plants
and tell the SAW how many cars we need each day. The SAW will send the
order to the BNSF or UP railroad on most equipment that we order, but on
the boxcars he doesn’t. He has a contract to store boxcars for the railroad

~ and says that he can get any boxcars that we need. I would say that isn’t the
case right now and we are in need of boxcars quick.



December 12, 2005

9:00am

Kelly Jack talked to the SAW about our lack of boxcars today and Dale told
him that they sent our order to the BNSF on November 21%, when they
received it in their office. Kelly called the BNSF and was told that they
don’t have an order in from PYCO and haven’t seen on since the November
order was placed at the end of October. I told Kelly to send in an order
immediately to both the SAW and the BNSF so that we could get on record
needing the boxcars. I don’t know who was at fault on the order, but it
wasn’t a mistake in our office. The SAW did get the order from us and the
problem is between the SAW and the BNSF.

12:00pm

We received 12 gondolas at plant #2, but no boxes. At plant #1 we received
7 tank cars, 4-empty and 3-loaded on the shop track. We still need to get
some boxcars in town for us to get caught up on our linter shipments.

December 13, 2005

2:00pm .

We received our switch at plant #2 and received 12 gondolas and 2 boxcars
as requested. Plant #1 was switched later and we 6 tank cars and 2-hoppers
(we just ordered 1) and no boxcars even though we ordered 5. We are still
in need of boxcars to ship out our linters.






FarmeErs CoopPeraTiVE COMPRESS

P.O. Box 2877

Lubbock, Texas 79408-2877
Phone: 806/763-9431

FAX: 806/763-3251

June 9, 2006

Hon. Vernon Williams
Secretary

Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20036

Re: PYCO Industries-Feeder Line Application
STB Finance Dockett 34844

Mr. Williams:

Farmers Cooperative Compress (FCC) is a shipper of cotton bales that are marketed all
over the world. We are concerned about the problems that PYCO is having with SAW.
FCC is aware of incidents in which SAW management has blown up at shippers who
seek to raise issues with their service, and has threatened retaliation. PYCO Industries
included a statement by the manager of Hi Plains Bag and Bagging to that effect in its
feeder line application. In another statement, the manager of Floyd Trucking discussed
how he finally gave up on obtaining service from SAW. More recently, SAW
management threatened PYCO and so degraded service to PYCO that PYCO sought and
obtained alternative rail service. When a switching railroad takes these kinds of actions
toward some of its shippers, it can no longer be regarded as reliable by any of its shippers
because they may become the subject of similar retaliation or service degradation at any
time. Thus service by SAW has become inadequate and unreliable for our merchant
customers and company.

Sincerely,
g’f’i;—) | \‘Q
\ S “C tz"" 'ea/

Ron Harkey
President

Printed on Cotton Fibre
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| - . PO. BOX 2707 - AMARILLO, TEXAS 79105
L]Q tte b W(y Qha th ’ ggo Capacity Over 150,000,000 Bushels

Telephone: (806) 335-1639
Fax: (806) 335-1165

June 9, 2006

Honorable Vernon Williams
Secretary

Surface Transportation Board
1925 K Street, N.'W,
Washington, D. C. 20423

RE: PYCO Feeder Line Application, STB Finance Docket 34844

This letter is in reference to the above-mentioned Docket. Attebury Grain, LLC is
aware of incidents in which SAW management has blown up at shippers who sought to
raise issues with their service, and SAW has threatened retaliation. PYCO Industries
included a statement by the manager of Hi Plains Bag and Bagging to that effect in its
feeder line application. In another statement, the manager of Floyd Trucking discussed
how he finally gave up on obtaining service from SAW. More recently, SAW
management threatened PYCO and so degraded service to PYCO that PYCO sought and
obtained alternative rail service. When a switching railroad takes these kinds of actions
toward some of its shippers, it can no longer be regarded as reliable by any of its shippers
because they may become the subject of similar retaliation or service degradation at any
time. On this basis, we feel that the service by SAW has become inadequate and
unreliable for our purposes and our company.

Our Company, which uses rail service provided by SAW, supports PYCO’s feeder
line application.

bmcerely,

=

Lehmer Dunn
Vice President

MEMBER: National Grain and Feed Association, Texas Grain and Feed Association,
Oklahoma Grain and Feed Association, Panhandle Grain and Feed Association,
Kansas Grain and Feed Association.
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c.montange

From: "Hyer, Michael (Irving) NA" <Michael. Hyer@hanson.biz>
To: <c.montange@verizon.net>

Cce: "Dacus, Stan (Irving) NA" <Stan.Dacus@banson.biz>
Sent: Monday, June 12, 2006 11:23 AM

Subject: PYCO Industries - Feeder Line Application, STB 3484

Mr. Montange,

This confirms our conversation that you are authorized to state in the above referenced Surface Transportation
Board proceeding that Hanson Aggregates, Inc. ships constructions aggregates into Lubbock using South Plains
Switching LLC rail service and believes that service is inadequate.

Please let me know if you have any questions in this regard.
Mike
Michael H. Hyer

Vice President and General Counsel
Hanson Building Materials America, Inc.

8505 Freeport Parkway, Suite 138

trving, Texas 76063
Tel (469)417-1300
Fax (469) 417-1487
michael.hyer@hansonamerica.com

This message and any attached documents contain information from the General Counsel of Hanson Building

Materials America, Inc. that may be confidential and/or privileged. If you received this transmission in error,
please notify the sender immediately by reply e-mail and then delete this message. Thank you.

6/13/2006



